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{Oct) 2134 
Manali Ramakrishna Mudaliar v. State 


„of Madras (May) 989 
Mangala Kunhamina Umma v. Puthiya- 

veettil Paru Amma (Aug) 1575 

Mangilal v. Krishnaji Rao Pawar (Oct) 1943 


Mannam Venkgfdri v. State of Andhra 
Pradesh (Aug) 1487 


(Jan) 181 ° 


Mannan Lal v. Mst. Chhotka Bibi 
Manni Lal v. Parmai Lal 
Manohar Lal Bhogilal Shah v. State of 
Maharashtra 
Mansoor v. State of Madhya Pradesh 
Marulasiddaiah, G. Dr. v. Dr. T. G. Sid. 
dapparadhya (Nov) 2264 
Master Lal Mohd. Sabir v. State ot 
Jammu and Kashmir (Sep) 1718 
(Feb) 310 


uly) 1874 
(Feb) 330 


(Aug) 15L1 
(Oct) 1977 


Mathuralal v. Keshar Bai 
Mathura Prasad Sarjoo Jaiswal v. Dossi- 
bai N. B. Jeejeebhoy _ (Nov) 2355 
Mathura Prosad Rajgharia v. State of 
West Bengal (Mar) 465 
Matru v. State of U. P. (Jun) 1050 
Megna Mills Co., Ltd. v. Ashoka Mar- 


keting Ltd. (Jan) 168 
Meharbansing v. Naresh Singh (Jan) 77 
Mehta, R. C. v. State of Punjab (Jul) 1420 


Mirza Maharao v. Union of India : See (Mar) 530 
Mishra D. P y. Kamalnarayan Sharma (May) 856 
Mohan Lal v. Anandibai (Nov) 2177 
Mohan Singh v. State of Punjab (Dec) 2519 
Mohingroo O. N v. Dist. Judge, Delhi (Jan) 107 
Morvi Industries Ltd. v. Commissioner 

(Noy) 2396 


(Sep) 1864 


{Mar) 449 
(Jan) 89 


of Income-tax (Central) Calcutta 
Mukhtiar Singh v. State of Punjab 
Mukundas Raja Bhagwandas & Sons v. 
State sank of Hyderabad . 
Mula v. Godhu 


Mauletpel Board, Kannauj v. State of 


Municipal Board, Nainital v. Brij Mohan 
Chandra - 
Municipal Corporation, Indore v. Niya- 


(Oct) 2147 
(Mar) 439 


matulla (Jan) 97 
Municipal Corporation of Delhi v. Shiv 
` Shanker (Apr) 815 
Muni Lal v. Delhi Administration (Aug) 1525 
Munir Khan v. State of U. P (Feb) 335 
Munney Khan y. State of Madhya Pra. 
desh 7 (Aug) 1491 


Nagar Panchayat, Una v. Una Taluka 
Sahakari Kharid Vechan Sangh Ltd. (Jun) 1078 
Nagar Rice and Flour Mills v. N. Teek- 


appa Gowda & Bros, (Feb) 246 
Nandy, S. M. v. State of West Bengal (May) 961 
Nanhu Kahar v. State of Bihar (Oct) 2143 


Nanhu Prasad Singh v. State of Bihar (Dec) 2479 
Narain Dutt Chimwal v. Commissioner 
of Income Tax, U. P. Lucknow 
Narasimha Raju, G. P. L. v. State of 
Andhra Pradesh (July) 1282 
Narayana Murthy B. v. State of Andhra 
(Sep) 1716 


(Dec) 2461 


Pradesh 
Narayana Pillay Daivasen v. State of 

Kerala (Nov) 2287 
Narayan Nathu Naik v. State of Maha. 

rashtra (Aug) ] 656 
Narayan Swamy v. State of Maharashtra (Sep) 1789 


Narendrajit Singh v. State of U. P. (Feb) 806 
Naresh Chandra Sanyal v. Calcutta 
Stock Exchange Association Ltd. (Mar) 422 


Narender Chand Hem Rai v. Lt. Gover. 
nor, Administrator, Union Territory 
H.P (Nov) 2899 

July) 1254 
(Mar) 43 


Nasiruddin v. State of Assam f 
Natarajan K. A. v. M. Naina Mohamme 


National Bell Co. v. Metal Goods Mfg. 
Co. (P) Ltd. (May) 898 
National Tractors, Hubli v. Commis. 
sioner of Commercial Taxes, Bangalore 
(Nov) 2277 
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Navin Chandra Chhotelal v. Central 
Board of Excise and Customs, New 
Delhi . (Nov) 2280 


Navin Dutt v. State of U. P. ; See (Sep) 1759 

Nedungadi P. K. v. Malayalee Bank Ltd. (Apr) 829 

New Central Jute Mills Co, Ltd., v. 
Asst. Collecter of Central Excise, 
Allahabad 

Noor Mohammad Mohd. Yusuf Momin v. 


(Marı 454 


State of Maharashtra (May. 885 
Om Prakash v. State of Haryana (July) 1888 
Om Parkash v. Union of India (Apr: 771 


Pampakavi Rayappa Belagaliy. B. D. 

Jatti (July) 1348 
Panchayati Akbara Maha Nirwani v. 

Consolidation Oficer, Roorkee {Nov} 2312 
Panchmal Narayana v. Basthi Venka- 

tesha (May) 942 
Panchashila Industrial Co-operative So- 

ciety Ltd. v. Gurgaon Central Co- 

operative Bank Ltd. Gurgaon (Dec) 2408 
Pandurang Mahadeo Kavade v. Annaji 

Balwant Bokil (Nov) 2228 
Paresh Chandra Nandi v. Controller of 

Stores, N. F Railway, Pandu 
Parshottam Jadavji ,ani v. State of Guj- 


rat 
Patel Laljibhai Somabhai v. State of 
Gujarat 


(Feb 359 
(Jun? 1188 


(Oct 1935 
Patel Uka Naran v. Kalyan Karsan (Ap-) 759 
Percy Rustomji Basta v. State of Maha- 
rashtra (June) 1087 
Periakaruppan A. v. State of Tamil Nadu 
(Nov; 2303 
Periakaruppan Chettiar A. v. State of 
Tamil Nadu (Oct) 2085 
Perspective Publications (P) Ltd. v. 


State of Maharashtra (Feb) 221 
Perumal v. Ponnuswami (Nov: 2352 
Phadnis K. H. v. State of Maharashtra (May) 998 


Pijush Kanti Hore v. State of Assam : 

See (Oct) 2004. i 
Pillai, T.C.M., Dr. v. Indian Institute of 

Technology, Guindy (Sep) 1811 
Pinto, A. J. v. Sahebbi Kom Muktum 

Saheb (Oct: 2070 
Pioneer Paper Box Factory v. Thakur- 

devi Shriniwas (Sepa 1781 
Prabhat General Agencies y. Union of 

(Nov) 2298 


India 
Prabhat Ranjan Sarkar v. Paras Nath 


‘Verma (Oct) 2050 
Prabodh Chandra v. Mohinder Singh (Feb) 257 
Prakash Chand Agarwal v. M/s. Hindus- 

tan Steel Ltd. (Nov) 2319 


Prakash Chand Maheshwari v. Zila 

Parishad, Muzaffarnagar (Ser) 1696 
Pratap Singh Malvendra Bahadur y. 

Union of India: See (Mar) 530. 
Priya Bala .Ghosh v. Suresh Chandra 

Ghosh (June) 1153 
Produce Exchange Corporation Ltd. v. 

Commissioner of Income-tax (Central), 

Calcutta (Now) 23828 
Prokash Chandra v. Saradindu Kumar (Der) 2556 


Provident Fund Inspector, Guntur v. T. 

S. Hariharan (Aug) 1519 
Provident Fund Inspector, Trivandum v. 

Secretary, N.S.S. Co-operative Society, 


Changannacherry (Tan) 82 
Punjab Produce and Trading Co. Ltd. v. 

Commissioner of Income-tax, West 

Bengal II, Calcutta (Dec) 2471 
Puran Lal Sah v.» State of U. P. (Apr) 712 


Radha Nath Seal v. Hai. ada Jana (June) 1049 
Radhy Shyam v. Shyam Behari Singh (Nov) 2337 


Raghubanchmani Prasad Narain Singh v. 


Ambica Prasad Singh (Apr) 776 
Raghubir Singh v. State of U. P. (Oct) 2156 
Raghunandan Prasad Mohan Lal v. State 

of U. P, {Oct) 2089 
Raghunatha Reddy, T. N. v. Mysore 

State Transport Authority (Aug) 1662 
Raghu Nath, Dr. v. Competent Oficer, 

Delhi (Tan) 131 
Raghunath Laxman Wani v. State of 

Maharashtra (Oct) 2187 
Raghunath Singh v. Krishna Chandra 

Sharma (Sep) 1839 
Rai Singh v. State of Haryana (Dec) 2505 
Rajagopalaswimi Naidu S, v.- Bank of 

Karaikudi, Ltd. (May) 884 


Raja Kandregula Srinivasa Jagannadharao 
Panthulu Bahadur Guru v. State of 


Andhra Pradesh (Jan) 71 
Raja Shatrunjit v. Mohammad Azmat 

Azim Khan : (Aug) 1474 
Rajendra Narayan Singh Deo v. Union 

of India : See (Mar) 530 > 
Rai Kishore Singh v. State of Bihar (June) 1058 
Raj Kumar Singh Hukam Chardji v. 

Commissioner of [ncome-tax, Madhya 

Pradesh (Aug) 1454 
Raj Meghrajji v. Union of India : 

See (Mar 530. 
Raj Nacain v. Superintendent, Central 

Jail, New Delhi (Jan) 178 
Ramabhupala Reddy v. State of Andhra 

Pradesh (Mar) 460 
Ramachandra Rao, B., Col. Dr. v. State 

of Orissa (Nov) 2197 


Ramakrishna Hari Hegde wv. Market 
Committee, Sirsi (June) 1017 


Rama Reddy v. V. V. Giri (June) 1162 
Ram Chandra Rai v. State of Madhya 


Pradesh (Jan) 128 
Ram Dahin Singh v. State of U. P. (Oct) 2013 
Ram Das v. Deputy Director of Con- 

solidation, Ballia (Apr) 678 


Ramesh Chandra v. Chuni Lal Sabhar- 

wal (July) 1238 
Rameshwar Prasad Upadhya v. State of 

Bihar i (Dec) 2474 
Ram Gobinda Daw v. Smt. H. Bhakta 

Bala vassi (Mar) 684 
Ram Janki Devi v. Juggilal Kamlapat (Dec) 2551 
Ramji Das v. Nihal Chand : See Nov) 2361 


Ramji Das v. Trilok Chand (Nov) 2361 
Ram Narain v. State of U. P. (Apr) 757 
Rampal Singh v. Satyavir (Apr) 676 


Ranendra Narayan Sinha v. State of 
West Bengal (July) 1245 
Rangalal Jajodia v. Commissioner o 
Income-tax, Madras (Jan) 147 
Rangaswamy Iyengar, A v. Pattammal (Mar) 658 
Rani v. Santa Bala Debnath (June) 1028 
Ranjit Singh v. State of U. P. : See (Feb) 306 
Rao, U. N. R. v. Smt. Indira Gandhi (May) 1002 


Ratan Lal v. State of Madhya Pradesh (Apr) 778 
Ratilal Bhanji Mithani v. State cf Maha- 
rashtra (Aug) 1630 


Ratilal Chhaganlal v. Dhari District 


+ Municipality (Apr) 749 
Regina v. St. Aloysius ‘Higher Elemen- 
tary School J (Sep) 1920 


Reliable Water Supply Service 2f India 


(P) Ltd. v. Union of India (Oct) 2083 
Roy, D. N. v. State of Bihar (June) 1045 
Rukmanand Bairoliya v. State of Bihar (Apr) 746 
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Sachindra Mohan Nandy v. State of 
West Bengal : (May) 963 
` Sahadu Gangaram Bhagade v. Special 
Deputy Collector, Ahmednagar (Sep) 1887 
Saheb Ram v. Financial Commissioner; 
Chandigarh i f (Feb) 198 
Sahod tra Devi v; Government of India (Aug) 1599 
Saifuddin Sood v. State of Jammu and 
Kashmir - ; (Aug) 1529 
Sait Tarajee Khimchand v. Yelamarti : 
Satyam (Sep) 1865 
Sales Tax Commissioner, U.P. v. M/s. ~ 
Ladha Singh Mal Singh (Nov) 2221 
Sambudamurthi Mudaliar v. State of 
Madras - (Nov) 2383 
Samrathmal Keshrimal Agarwal v. Re- 
gional Transport Authority, Indore (Oct) 1988 
Sanjana. N. B, v. Elphinstone Spinning 
_, and Weaving Mills Co., Ltd. (Oct) 2039 
Sankaranarayanan, C. v. State of Kerala (Oct) 1997 


Saptawna v. State of Assam (Apr) 813 
Sardar Balwant Singh v. Bishan Sahai 

Om Prakash (Oct) 2079 
Sardari Lal v. Union of India (Aug) 1547 
Sarin Chemical Laboratory v. Commis- 

sioner of Sales Tax, U. P. (Jan) 65 . 


Satbir Singh v. Union of India : See (Mar) 580 
Shaikh Alimuddin Ahmed v. State of 

West Bengal (July) 1371 
Shakhawati General Traders Ltd. v. 

Income-tax Officer, Company Circle I, 

Jaipur {Nov) 2389 
Shambhu Prasad Singh v. Most. Phool 

Kumari (July) 1837 
Shanbaggakannu v. Muthu Bhattar (Dec) 2468 
Shankar Kerba Jadhav v. State of Maha- 


rashtra (May) 840 
Shankar Madhoji Nemade v. Ghisuji 
© Janaji Bhadke (Feb) 281 
Sheikh Mohd. Omer v. Collector of 

Customs, Calcutta (Feb) 293 
Sheikhupura Transport Co., Ltd. v. 

Northern India Transporters Insur- 

ance Co., Ltd. (Aug) 1624 
Sheo Darshan v. State of U. P. (Sep) 1794 
Sheolal v. Sultan (Jan) 93 

. Sheo Nath Singh v. Appellate Assistant 

Commissioner of Income Tax (Cen- 

tral), Calcutta (Dec) 2451 
Shital Singh v. State of Bihar (July) 1809 
Shivappa v. State of Mysore (Feb) 196 
Shivaswamy, I. V. v. State of Mysore (Aug) 1638 - 
Shiv Lal v. Chetram (Nov) 2342 
Shree Copal Industries Ltd. v. State of 

Rajasthan (Oct) 2054 
Shukla, M D. v. State of Gujarat . (Jan) 117 
Shyamal Mondal y. State of West 

~ Bengal $ (Nov) 2384 
Shyam Deo Pandey v. State of Bihar (Aug) 1606 
Singh Ahluwalia, R. J. v. State of Delhi 

(Aug) 1552 
Singh, M. P. v. Anand Transport Co. (P) 

Ltd. : (Oct) 2127 
Sirajuddin, P. v. State of Madras (Mar) 520 
Sobha Joseph v. State ot Tamil Nadu : 

See (Nov) 2303 
Sohan Lal v. State of U. P. (Oct) 2064 
Sohbat Dei v. Devi Phal (Nov) 2192 


Spencer & Co. v. State of Mysore (July) 1821 

Srikantiah, B. v. Regional Transport 
Authoritv, Anantapur (Sep) 1705 

Srinivas & Company v. Inden Biselers (Nov) 2294 

Sriram Narayan Medhi v. State of Maha- 
rashtra . °? 


(Oct) 1992 


Sri Vishwesha Thirtha Swamiar v. State 
of Mysore (Novy) 2877 
Standard Refinery and Distillery Ltd. v. 
Commissioner of Income-tax, Calcutta 


; (Nov) 2293 
State Bank of Bikaner and Jaipur v. 
Hari Har Nath Bhargava (Nov) 2200 


State Bank of Travancore v. Arvindan 


Kunju Panicker (May) 996 
—— ——y. Elias Elias ` Gan) 143 
State of Andhra Pradesh v. Lavu : 

Narendra Nath (Dec) 2560 
— —y, P. V. Narayana (Apr) 811 


State of Assam v. Assam Tea Co. Ltd. (July) 1358 
—- —yv. Daksha Prasad Deka (Jan) 173 
—-——v. Rameshwar Agarwala (Apr) 674 
- v. Talwar B. S. Major : See (Aug) 1533 


State of Bihar v. K. K. Misra (Sep) 1687 
—-——y. Mohammad Khursheed (Nov) 2268 
= y, Shiva Bhikshuk Misra (June) 1011 


—— ——y. Tata Engineering and Loco- 


motive Co., Ltd. (Mar) 477 
State of Bombay v. Lasalgaon Mer- 

chants’ Co-operative Bank Ltd. (Nov) 2255 
State of Gujarat v. Acharya Shri Dev- 

endraprasadji Pande (May) 866 
— —v. M/s Krishna Cinema (Aug) 1650 
————v. Dr. Raghunath Balkrishna 

Chandrachud (May) 846 


——-v. Ranjit Singhji Bhavansinghji (Aug) 1645 
State of Kerala v. R. E. D’Souzha (Apr) 832 (2) 
South India Corporation (P) 

(Oct) 1980 


Ltd. 
State of Madhya Pradesh v. Mir Basit 
Ali Khan (Aug) 1620 
———-v. Shiv Kunwarbai (Aug) 1477 
State of Madras v. C V. Parekh (Mar) 447 
——-v. S. G, Jayaraj Nadar and Sons 
(Dec) 2405 
— —y. S. Padmanabhan (Oct) 2081 


State of Maharashtra v. Champalal 
Kishanlal Mohota (May) 808 
: y. Dadamiya Babumiya Sheikh (Sep) 1722 
—-——y. Laxman Ambaji (Sep) 1859 
——- y, Laxman Baniya: See (Sep) 1722 
— — v. Nasimkhan Ahmed Khan Mali 

Khan (Feb) 881 
———— vy. Syed Ahmed: See (Sep) 1859 
State’ of Mysore v. M/s. D. Cawasji & 

Co. (Jan) 152 
—- —y. H. Papanna Gowda (Jan) 191 
=y. M. Govindappa: See (Jan) 152 
—-—y. P. T. Muniswamy Gowda (July) 1863 
v» Pendakur Virupanna Setty 

and Sons (July) 1325 
————v. Swamy Satyanand Saraswati 


——v. 





(Aug) 1569 

State of Punjab v. Bua Das Kaushal (Sep) | 876 
—-—vy. Hira Lal (Sep) 1777 
— -—y. Kishan Dass (Apr) 788 
—— —v. Ramji Lal (July) 1228 
—- —v. Tarlok Singh (July) 1221 
State of Rajasthan v. Laxmidan (July) 1887 
————v. Mohan Lal Vyas (Oct) 2068 
————v. Rao Raja Kalyan Singh (Oct) 2018 


State of Tamil Nadu v. M. Rayappa 


Gounder (Feb) 231 
State of U. P. v. Jaggo alias Jagdish (Aug) 1586 
—— —7v. Manohar and Co. Bareilly | (Oct) 2181 
—~ —y. Murari Lal and Brothers Ltd. 

(Nov) 2210 
———y. Rahmatullah July) 1382 
= ——y. Rajju (Apr) 708 
—— —v. Raj Kumar Rukmini Raman 


Brahma (Sep) 1687 
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State of U. P. v. Ramkrishan Burman (Jan) 87 
= —y. Ram Niranjan Singh (Aug} 1432 
= —— y. Sham Lal Sharma (Oct) 2151 
State of West Bengal v. Bata Krishna 
Barman (Jax) 156 
=—- -- y, Shebaits of Iswar Shri Sara- 
. diya Thakurani - (Oct) 2097 
Sub-Divisional Officer and Collector, : 
Shivasagar v. Gopal Chancra Khound , 
(June! 1190 
Subedar v. The State of U. P. (Jan) 125 
Subramaniam Chettiar, Ps. Pl. Sp. ve 
_ Commissioner of Income-tax, Madras 1 
See (Oct) 2074 
Sukhnandan Singh v. Jamiat Singh (June) 1158 


Sukra Mahto v. Basudeo Kumar Mahto (Aug) 1567 
Sulkunte, M. C. Dr. v. State of Mysore (Mar) 508 


Sunil Kumar Roy v. Bhowra Kankanee 


Collieries Ltd. (Apr) 751 
Surath Chandra Chakravarty v. State of 
West Bengal (Aor) 752 
Surat Singh v. Manohar Lal (Feb) 240 
Suri, D. D. v. A. K. Barren (Jen) 175 
Surinder Singh Bahadur y. Union of 
India: See (Mar) 530 
Surta v. State of Haryana (Apr) 808 
Sushila Devi v. Hari Singh (Sep) 1756 
——-——vy. Pandit Krishna Kumar 
Missir (Now) 2236 
Sushila Kashinath Dhonde v. Harilal 
vindji Bhogani (Aug) 1495 


Sushil Kumar Gupta ve Joy Shankar 
Bhattacharjee (Aug) 1548 


Talib Hussain v. State of Jammu and 
shmir ; 
Tara Chand v. State of Haryana 
Tarachand v. Superintendent of Central 

Excise, Bangalore 
Soad Jaferbhai Tankivzala v. M/s. 

hsan and Co. Can) 102 

Thimma v. State of Mysore (Sep) 1871 
Thiru K. N, Rajgopal v. Thiru M. Karuna- 

nidhi (Aag) 1551 
Tirunelvelli Motor Bus Service Co. v. 

Commissioner of Income-tax, Madras (Can) 123 
Tractoroexport, Moscow vye Tarapore 

and Co., Madras (Jan) 1 
Travancore Rayons Ltd. v> Union of 
- India (May) 862 
Trilochan Mishra v. State cf Orissa (Apr) 733 
Tulsiram Sanganaria v. Shrimati Annibai (Mar) 671 
Udaychand Mahatab Chand y. Subodh 

Gopal Bose 


ı Jan) 62 
(Sep) 1891 


(Apr) 781 


(Feb) 876 


a y. S. R. Dhareshwar 


Ugam Singh v. Kesrimal (ee) 2540 
Union of India v. Allied International _. 
Products Ltd. ' (Feb) 251. 
—y. Apte, G. K., Lt. Col. (Aug) 1533 
v. B. N. Ananthapadmarabhiah 
Pi : : (Sep) 1836 
=y, M/s. Bhimsen Walaiti Ram (Nov) 2295 
mmay, Hindu Undivided Family -  ._ 
Business (Nov) 2333 
———-v. J. N. Sinha (Jan) 40 
y, Jyoti Prakash Mitter (June) 1093 
linga Construction Co. {P} 





e A 


Ltd. (Aug) 1646 . 
=————y. Lonawala Borough Munici- ’ 
pality of Lonavala (Feb) 211 


————vy. Mohanlal Ishwar Dass Pan- 
- chal (Jan) 189 ` 
«—— ——vy. Mool Chand Dasumal Parda- 


sa ; (Nov) 2389 
=y, Ogale Glass Works Ltd. (Dec) 2577 
y, Ram Kishan 


(July) 1402 
—— y, Ram Kishan (July) 1403 


(Sep) 1758 





v. Sohanlal Sampatlal (Mar) 482 . 
~————v. Sudhansu Mazumdar (Aug) 1594 ` 
————y. Tarachand Gupta & Bros. (Aug) 1558 


—— =y, West Coast Paper Milis Ltd. (Feb) 349 - 
University of Poona v. Shankar Narhar 


Agashe (Sep) 1783 ` 
U. P. Electric Supply Co. Ltd. v. Work- 

men (Dec) 2521 
U. P. Sunni Central Wakf Board v, 

Mohammed Alim Cheshti (July) 18986 
Vasundara, N. v. State of Mysore (Aug) 1489 
Veeramachineni Gangadhara Rao v. 

Andhra Bank Ltd. . (Aug) 1613 


Vibhuti Narain Singh, Dr. v. Union of : 
India : See (Mai) 530 

Vidhya Singh v. State of Madhya Pra- 
Prades (Sep) 1857 

Vivian Rodrick v. State of West Bengal 


(Aug) 1584 
Voltas Ltd. v. J. M. Demello 


(Sep) 1902 
Western States Trading Co. v. Commis- 
sioner of Income-tax (Central), Cal- 


cutta (Nov) 2274° 

Wopansao v. N. L. Odyuo (Oct) 2:23 

Workers employed in Hirakud Dam v. ra 
State of Orissa (Nov) 2242 

Workmen v. William Jacks and Co. 

Ltd., Madras (Sep) 1821 


Yogendra Prasad Shrivastava ve Markan- 


eshwar Singh (Apr) 690 
Yusuf v. State of Bihar end 1405 
Zora Singh v. J. M. Tandon ” (Aug) 1537 





SUBJECT INDEX 


" Aet of State—See Civil P. C. (1908), S. 9 


(Apr) 744 
Administration of Evacuees Property Act 
(84 of 1:50), S. 2 (£) (as it stooc before 
Amending Act 11 of 1958) — Custodian 
of Evacuee Property holding 51 per cent 
or mre shares of a company — Froperty 
of that company becomes evacuee pro- 


perty (Jan) 139 


Administration of Evacuse Property (Cen- 
tral) Rules 1950), R. 14 — See Evacuee 
Interest (Separation) Act (1951). S. 10 

i l (Jan) 181 


Advocates Act (25 of 4984), Ss. 37, 44— 


‘Bar Council — Powers of appeal and re- 


view stated  __ (Jan) 107B 
——S, 37 (1) — “Person aggrieved”—Ad- 
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Advocates Act (contd.) 
vocate General appearing in pursuance 
of notice under S. 35 (2) is not 

(Mar) 385A 
——S, 38 — Powers of Supreme Court— 
Appeal lies both on facts and law — 
Supreme Court can review its previous 
order in appropriate cases (Jan) 107A 
S. 44—See ibid, S. 37 (Jan) 107B 


Kir Corporation Act (27 of 1953), S. 8 (2) 





—See ibid, S. 45 (Sep) 1828 
——S. 20—See ibid, S. 45 (Sep) 1828 
—— S, 44See ibid, S. 45 (Sep) 1828 


——S. 45—Lismissal of employee—Con- 
travention of Regulations under the Act 
— Dismissal cannot be declared as null 
and void (Sep) 1828 


All India Services (Discipline and Appeal) 
Rules (4955) 
See under Civil Services, 


_Allvcated Government Servants (Absorp- 
tion, Seniority Pay aud Allowances) 
Rules (1957) 


See under Civil Services. 


Andhra Pradesh (Andhra Area) Estates 
Lana (Reduction of Ret) Act 80 of 1947), 
S 8 (i) — Exclusion of Civil Court juris- 
diction Notification under S, 3 (2) based 
on decision of Special Officer under S. 2, 
which itself was based on no material— 
Notification can be challenged (Jan) 71B 


Andhea Pradesh Charitable and Hindu 
Religious Institutions and Endowments Act 
(iT of 1466), Pre., Ss. 2 (15) and 15 — Res- 
trictions imposed on hereditary trustee 
are reasonable — Constitution of India, 


“Art. 19 (5) (May) 891B 
——S, 2 (15) 
See also (1) ibid, Pre. (May) 891B 


(2) Constitution of India, Article 
19 (1) (£) (May) 891A 
——S. 15—See ibid, Pre. (May) 891B 


Andhra Pradesh General Sales Tax Amend- 
ment Act (9 of 1970) 
See under Sales Tax. 
Andhra Pradesh Redistration Subordinate 
Service Special Rules 
See under Civil Services. 
Arbitration Act (10 of 1940), S. 2 (a)— 
Construction of arbitration agreement 
: (Oct). 2083 
-——S. 8 (1) (b) — Intention not to supply 


the vacaucy —Requirements of provision ` 


(Nov) 2298 
S. 20—Arbitration agreement - Arbi- 
trator to be appointed under S. 19, 
Defence of India Act, 1939— Award given 





Arbitration Act (contd)  - 
by Arbitrator appointed under S. 20 (4) 
held not binding on facts (Mar) 512 
—_-S. 80 — Mistake in award can bea 
ground of remission or setting it aside 
only when such mistake is apparent on 
the face of the award or forms a part of it 
(Apr) 696 
—S. 30 — Error of law or fact 
(Aug) 1646B 
—-S. 33—See Evidence Act (1872), S. 91 
(Nov) 2289 
S. 85—-See Foreign Awards (Recogni- 
tion and Enforcement) Act (1961), S. 3 
, (Jan) ID 
—S. 89 — Powers of appellate Court 
(Aug) 1646 
Army Act (46 of 1950), S. 125—See Crimi. 
nal P. C. (1898), S. 549 (Mar) 500 
— S. 126 — See Criminal P. C. (1898), 
S. 549 (Mar) 500 
——S. 126 — Prosecution of.army officers 
along with civilians before Special Judge 
— Officer Commanding suggested institu. 
tion of Court Martial proceedings after 
expiry of period of limitation — Special 
Judge was not unjustified in asking 
Officer Commanding to make reference 
to Central Government for determination 
as to Court before which proceedings 
would be started (June) 1120A 


Assam Agricultural Income Tax Act (9 of 
1939}, S. 8 (g) — Rules under the Act, R. 2 
(1) — Expenditure for charitable purposes 
— Exemption — Before claiming exemp- 
tion the assessee must establish that in 
the relevant year he had actually spent 
for one or the other of the charitable 
purposes mentioned in the rule—Exemp. 
tion cannot be claimed merely because 
the assessee has donated to a charitable 
trust (Oct) 2185B 
—-~—S. 26 (1) — Appellate powers of the 
Board of Revenue—Board of Revenue 
cannot reverse the decision that the asses. 
see is entitled to partial exemption in 
respect of donation given to charitable 
trust when it has become final — But 
Board is competent to decide legality of 





decision - (Oct) 2185A 
——S. 27 — See ibid, S. 26 (1) 
(Oct) 2135A 


——§, 28 — See ibid, S, 26 (1) 
(Oct) 2135A 
Assam Forest Regulation (7 of 1891), S. 72, 
Rules framed under, R. 10 — Rule does 
not give rise to any liability to pay sum 
of money but merely imposes limitation 
on Forest Officers’ power to grant leases 
in respect of certain forest produce 
(Apr) 694 


& 
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Assam Fundamental Rules 
See under Civil Services. 


aam General Clauses Act (2 of 1915), 

S. 26 — See Municipalities — Assam 
Municipal Act a5 of 1957), S. 4 

(July) 1358 

Assam Land Requisition and Acquisition 

Act (25 of 1948), S. 7 (1) — See Land Ac- 

quisition Act (1894), S. 28 (1) (Oct) 2015 


Assam Land Revenue Regulations (4 of 
4886) 
See under Tanancy Laws. 

Assam Municipal Act (45 of 4957) 
See under Municipalities, 


Assam Public Service Commission (Limi- 
tation of Functions) Regulations (4954) 
See under Civil Services. 


Assam Services Discipline and Eppeal 
Rules (41964) 
See under Civil Services. 


Bangalore City Municipal Corporation Act 
(68 of 1949) 
See under Municipalities, 


Banking Companies fae rearee Ect 
(1950) (Since repealed), S. 11 — See Limi- 
tation Act (1908), Art. 183 (Feb) 218 


Banking Regulation Act (40 of 1949), S. 45 
(5) (i) — Guarantee under — Nature — 
Merger of Banks — Rank and status of 
employee of transferor Bank must be 
maintained (Jen) 143 
~~- S. 45 (5) (i), Second Proviso—R eserve 
Bank of India determining status of em- 
ployee of transferor Bank — Not a final 
order within meaning of Second Proviso 





(Jar) 143B 

S. 45B — See Limitation Act (1908), 
Art. 183 (Feb) 218 
Baroda Land Revenue Code, S. 148 — 


Monies paid under orders of Executive 
Council of State passed by Mahazaja in 
exercise of his prerogative and inherent 
powers cannot be recovered under S. 148 
(Mav) 846B 
Bengal Ferries Aot (4 of 1885), S. 24 — 
Section 24 applies when lessee demands 
or receives from person using ferry or 
not, some payment on pretext that it is 
due as toll when it is legally not s> due— 
His liability to prosecution for extortion 
under Penal Code does not exclude appli- 
cability of S. 24 (Apr) 722 
Borar Regulation of Agricultural Lease 
Act (24 of 1951) 
See under Tenancy Laws. 
Bihar and Orissa Co-operative Societies 


Act (6 of 1935) 
See under Co-operative Societies. 


ee 


Le 


>- ——S§, 4—See ibid, S. 3 (6) 


Bihar and Orissa Co-operative Societies 
Rules 11959) 
See uader Co-operative Societies 


Bihar and Orissa Excise Act (2 of 1915), 
S. 47—Conviction of a person under S. 47 
is illegal when there is no legal evidence 


to show that it was his house which was . 


searched from where non-duty paid ganza 
was recovered (Aug) 1641B 
——S,90—Rule 111 of Rules framed under 
—See Constitution of Indiz, Art. 265 
(June) 1182A 


- Bihar and Orissa Police Manual (1980) 


See under Civil Services. 


Bihar and Orissa Public Demands Recovery 
Act (4 of 1914), Ss. 3 (6), 4 — In proceed- 
ing for recovery of sales tax as arrears of 
land revenue against a partnership firm 
(a transferee of the business of a Hindu 
undivided family which was assessed to 
that tax) it must be enquired whether the. 
said business was entirely transferred to 
the said firm (Aug) 1628A 


(Aug) 1628A 


Bihar Land Reforms Act (30 of 1950) 
See under Tenancy Laws, 


Bihar Pension Rules 
See under Civil Services. 


Bihar as Tax Acts (6 of 1944) and (49 of 
4+59 
See under Sales Tax. 


Bihar Service Code (1952) 
See under Civil Services, 


Bihar Tenancy Act (8 of 1885) 
See under Tenancy Laws. 


Bombay Agricultural Produce Markets 
Kot (22 of 1939), S. 4-A — Notification of 
Mysore Government declaring certain 
area as Principal Market Yard in super- 
session of earlier notification is violative 
of fundamental right to carry on business 
of dealers who have to shift their business 
within a short period of ten days 

(June) 1017 
Bombay Cinemas (Regulation) Act (41 of 
4953) — Bombay Cinema Rules, 1954, 
Rule 5 (2) — “No objection certificate” — 
Completion of building according to 
Rules before applying far—Issue of certi- 
ficate not barred (Aug) 1650A 
——S,5-—Bombay Cinema, Rules (1954), 
Rule 5 (2) -Government’s absolute discre. 
tion under Rule 5 (2) in the issue of “no 
objection certificate” not arbitrary and 
does not override Licencing Authority’s 
power to issue licence under Section 5 — 
Government’s power to control the autho. 


12 
- Bombay Cinema (Regulation) Act (contd.) 
rity to issue licence under S. 5 cannot be 
construed as power to supplant it 

(Aug) 1650C 
— S. 9.A—Licensing authority refusing 
"No objection certificate’ —Dismissal of, 


appeal by Government without making a’ 

speaking order (Aug) 1650B 
< Bombay Cinema Rules 1954, R. 5 (2) - 

See (1) Bombay Cinemas (Regulation) 

Act (11 of 1953) (Aug) 1650A 

(2) Bombay Cinemas (Regulation) 

Act (11 of 1953), S. 5 
(Aug) 1650G 


Bombay Civil Services Classification and 
Recruitment Rules (1987) 
See under Civil Services. 


Bombay Civil Services; Conduct Discipline 
and Appeal Rules 
See under Civil Services. 


Bombay Court.fees Act (36 of 1959) 
See under Court-fees and Suits Valu- 
tions. 


Bombay District Municipal Act (3 of 1901) 
See under Municipalities. 


Bombay Merged Territories and Areas 
Ja2irs Abolition) Act (89 of 1954) 
See under Tenancy Laws. 


Bombay Municipal Boroughs Act (48 of 
4925) 
See under Municipalities, 


Bombay Probation of Offenders Act (49 of 
4938), S. 5 (1) (a) — Release of accused on 
_probation—Held, order was not based on 
- proper considerations (Feb) 381 


Bombay Provincial Municipal Corporation 
Act (89 of 1949) 
See under Municipalities, 


Bombay Public Trasts Act (29 of 1950), 
Ss, 35 (1), 66 — Mens rea — Requirement 
of is not a necessary ingredient — Sec. 
tion 35 (1) creates a quasi-criminal offence 
(May) 866B 
Bombay Rent Restriction Act (16 of 4939) 
See under Houses and Rents. 


Bombay Rents, Hotel and Lodging House 

Rates Control Act (57 of 1947) 

See under Houses and Rents; 
Bombay Reorganisation Act (44 of 41960), 
S. 81 (6), Proviso — See States Reorgani- 
sation Act (1956), S. 1157) (Jan) 117A 
——S T States Reorganisation Act 
(1956), S. 115 (7) (Jan) 117A 
Bombay Sales Tax Act (54 of 1959) 

See under Sates Tax. 


- refusal should only be for 
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Bombay Tenancy and Agricultural Lands 
Act (87 of 1948) 
See under Tenancy Laws, 


Bombay Tenancy and Agricultural Lands 
(Amendment) Act (34 of 1968) 
See under Tenancy Laws. . 


Bombay Tenancy and Agricultural Lands 
.(Widarbha Region) Act (99 of 1958) 
See under Tenancy Laws. 


Oa toutis Improvement Act (5 of 41941), 
‘72, 77A — Valuation by Tribunal — 
Tees by Appellate Court 
(Mar) 465C 
-——S. 77A—See ibid, S.72 (Mar) 465C 
-—Sch.; R. 9 — “Disposition of the land 
at the date of the publication of the de. 
claration relating thereto under Section 6” 
—Meaning of (Mar) 465A 
-——Sch., Rule 9—Market value—How to 
be determined stated (Mar) 465B 


Calcutta Stock Exchange Articles of Asso- 
ciation, Art. 22 — See Companies Act 
(1956), Sch. 1, Table A, Reg, 31 


(Mar) 4228 
——Art, 24 — See Companies Act (1956), 
‘Sch. 1, Table A, Reg. 31 (Mar) 422B 


——Art, 24 — Forfeiture of fully paid 

share of member — Separate resolutions 

expelling him and declaring him de- 

faulter not required (Mar) 422A 

—— Art. 26 — See Companies Act (1956), 

Sch. 1, Table A, Reg. 81 (Mar) 422B 

Art, 27 — See Companies Act (1956), 

Sch. 1, Table A, Reg. 31 (Mar) 422B 
Art. 29 

See also (1) Companies Act (1956), 

Sch.1, Table A, Reg. 31 

(Mar) 422B 

- (2) Companies Act (1956), 

Sch. 1, Table A, Reg 31 

(Mar) 422C 

—— Art. 88 — See Companies Act (1956), 

Sch. 1, Table A, Reg. 31 (Mar) 422C 


Cantonments Land Administration Rules 
(4937), R. 27 — Power given to Military 
Estates Officer to grant lease for regulari- 
sation of old grants is discretionary, but 

sufficient- 
(Aug) 1599 


Central Civil Services (Classification, Con- - 
trol and Appeal) Rules (1957) 
See under Civil Services. 


Central Excises and Salt Act (4 of 1944) 

—— S. 2 (f) and First Schedule Item 25-A 
(2) — Rolling of billets of copper alloys 
in circles—Excise duty under Item 25.A 
(2) is leviable, though circles are uncut 
and not trimmed (Nov) 2333 








reasons 
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“ Central Excises and Salt Act (contd.) 


ee 


— Notification applying provi- 


: sions of Ss. 105 (1), 110 (8) of Customs 


Act, 1962 in matters relating to search of 
premises — Notification is valid 
(Mar) 454A 
—~—S. 12 — Section does not incorporate 
provisions of Sea Customs Act as integral 
part of that Act — On repeal of Sea 
Customs Act provisions of Customs Act, 
1962 can be read in its place by virtue of 
S. 8 (1) of General Clauses Act (1897) — 
Fresh notification applying provisions of 
that Act is valid (Mar) 454B 
——S, 86 — Revisional jurisdiction of 
Central Government—Personal hearinz — 
When should be given (May) 862A 
——S, 36 — Revision by Central Govern- 
ment — Exercise of judicial power by 
administrative or executive authority — 
Order should be speaking order 
(May) 852B 
——S, 87 — Central Excise Rules (1944), 
Rr. 10A, 9 (2) — Fact that notice of de- 
mand refers to wrong provision does not 
per se render it invalid if authorities 
have power to issue such notice uxder 
other provision (Oct) 2039A 
——S. 37 — Central Excise Rules (1944), 
R. 10—Word “paid” in rule can reasona- 
bly be interpreted to mean “ought to have 
been paid” (Oct) 2C39B 
— S. 37 — Central Excise Rules (1944), 
R. 10 — Rule dealing with recovery of 
duties short levied applies also to cases 
of nil assessment 
——S. 37 — Central Excise Rules (144), 
R. 9 (2) —In order to attract R. 9 (2) goods 
liable to duty must heve been removed 
clandestinely and without assessment © 
(Oct) 2089D 
Central Excise Rules (1944) 
— R. 9 (2)—See 
(1) Central Excises and Salt Act (1944), 
S. 27 (Oct) 29394 
(2) eg Excises and Salt Act (1944), 
(Oct) 2039D 
——R. o-se 
(1) Central Excises and Salt Act (1944), 
S. 27 (Oct) 2039B 


(2) S Excises and Salt Act (_944),- 
S. 87 


(Oct) 2939C 

——Rr. 10 and 10-A — Additional duty 

sought to be recovered on grounc that 

original imposition was ata lower rate 

due to misapprehension — R. 10 ard not 

R. 10.A applies (Oct; 2049 
——R. 10A—See also 

(1) Central Excises and Salt Act (1944), 

S. 27 (Oct) 2039A 

(2) Ibid, R. 10 (Oct: 2049 


(Oct) 2039C. 
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C. P. zi Berar Money Lenders Act (43 of 
1984 
See under Debt Laws. 


C. P. Local Self Government Act (4 of 
1920), S. 51 (2) — See M. P. Koyala Upkar 
(Mecyptakeran) Adhiniyam (18 of 1964), 

(Jan) 57A 


Central Public Works Department Code 
(1929), Pr. 11—Word “dismissed” as used 
in Pr. 11 not only denote termination of 
services of employee by way of punish. 
ment but it covers also other cases of 
termination even before completion of 
work (Nov) 2242A 


‘Central Sales Tax Act (74 of 1308): 


See under Sales Tax: 


goers (Merger) Act (36 of 1984), 


17 — W. Land (Requisition and 
Acquisition) Act (2 of 1948), applies to 
Chandernagore (May) 963 


Cinematograph Act (87 of 1952) 


—- S. 5B (2)—See also 
(1) Constitution of India, Art. 14 
(Mar) 481A 
(2 ao of India, Art. 19 
(1) (a), (2) (Mar) 481B 


Citizenship Act (87 of 1955), S. 9 (2)—See 
Foreigners Act (1946), S. 14 (July) 1882A 


Civilians in Dafence Service (Temporary 
Sevvics) Rules (4949), R. 5— Person holding 
civilian post connected with defence can 
challenge his termination on ground of 
non-compliance with R. 5 (Oct) 2111B 


Civil Procedure Code (5 of 1908), Pre — 
Interpretation of statutes—Interpretation 
not to be inconsistent with established 
International Law (Jan) 1A 


Pre — Interpretation of statutes — 
Domestic legislation to carry out Inter. 
national conventions (Jan) 1B 


Pre — Interpretation of Statutes —~ 
Words (Sep) 1691F 
——Pre—Maxims — “Nemo tenetur seip- 
sum accusare”—Not applicable in India 
(Jan) 44F 
——S. 2 (5) and (6) — Decree passed by 
Bankura Court in West Bengal in 1949 
cannot be considered as a foreign decree 
vis-a-vis Court at Morena in former 
Madhya Bharat State (May) 974A 


——S, 2 (12) — See ibid, S. 38 
%e (May) 974G 
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Civil P. C. (contd.) 
——S.9-— See Houses and Rents—M. P, 
Government Premises (Eviction) Act (16 
of 1952), S. 3 (Aug) 1477 
——S, 9—Exclusion of Civil Court juris- 
diction in respeet of decisions of Tri- 
bunals i (Jan) 71A 
——S. 9—Exclusion of Civil Court’s juris- 
diction — Notification under S. 3 (2) of 
Andhra Pradesh (Andhra Area) Estates 
Land (Reduction of Rent) Act whether can 
be challenged in Civil Court (jan) 71C 
--—S. 9 — Illegal order of Governor on 
question of succession of certain zamin- 
dari and of revenue authorities in muta. 
tion proceedings (Apr) 681F 
--—§, 9 — Claim made on basis of grant 
by erstwhile ruler (Apr) 744 
--~ §,9—Resumption of ferries by Gov- 
erntaent — Suit for declaration that reve- 
nue in respect of such ferries abated 

(July) 1245B 
——S. 9 — Exclusive jurisdiction of reve- 
nue Courts (Nov) 2320 
-——-S.9 Right to worship — Dispute as 
te. cognizable by Civil Court 

(Dec) 2540A 
——§, 11 — Res judicata — Decision of 
criminal Court (Mar) 385B 
-—-§, 11— Res judicata—Court basing its 
final decision on more than one point 

(Mar) 442A 
——Ss. 11, 80—Res judicata— Suit against 
Government — Decision based on appli- 
cabilitv of S. 80 as well as on meritg 
(Mar) 442B 

—— 5. 11 — Suit dismissed for default or 
for want of jurisdiction (Mar) 664 


——8S. 11 — Constructive res judicata — 
Decision in writ petition (Sep) 16764 
-—5S. 11—Res judicata—Waiver of plea 
-——Necessary facts gone into by Court 
. (Sep) 1676B 
——S,. 11.— Res judicata—Appeal prefer- 
red against only a part of the decree 
(Oct) 2070 
S. 11 — Res judicata — Court trying 
previous suit having no pecuniary juris- 
diction to try subsequent suit 
i (Nov) 2228B 
—S. 11—Res judicata — Question relat- 
ing to jurisdiction of Court — Erroneous 
decision of Court—Effect (Nov) 2855 
S, 11 — Income.tax assessment pro- 
ceeding—Res judicata and estoppel—Ap. 
. plicability — Inclusion of certain income 
in assessee’s income after rejecting his 
objection in previous year — Returns in 
subsequent years including such income 
—If can be tonsidered (Dec) 2489D 








Civil P. ©. (contd.) 
S.18—Decree pronounced in absen- ' 
tum by foreign Court — Validity 

(May) 974B 
——S. 20 — Agreement conferring juris- 
diction on Court not possessed by it— 
Agreement that one of Courts having 
jurisdiction alone shall try dispute— Effect 

(Apr) 740A 
—— S. 20, Expl. 1i—Word “Corporation” 
in Expl. IL includes not only statutory 
Corporation but also company registered 
under Companies Act (Apr) 740B 
——S, 20 (c) — See ibid, S. 38 

(May) 974G 


=S, 35 
See also (1) Constitution of India, 
Art. 136 (Feb) 281B 
(2) Evacuee Interest (Sepa- 
ration) Act (1951). S. 10 
(Jan) 181 
——S. 88 — Ex parte decree passed in 
1949 by Bankura í ourt in West Bengal in 
personal action against resident of Morena 
in former Madhya Bharat State—Transfer 
to Morena Court for execution 


(May) 974C 
——S, 39—See ibid, S. 38 (May) 974G 
——S, 40—See ibid, S. 38 (May) 974C 


——S, 47 — See Registration Act (1908), 
S. 2 (6) (Mar) 4387B 
——S. 48 — Period prescribed by S., 48 
(1) whether period of limitation 


(May) 974E 
——S, 60 (1) (g)—Pension—See Pensions 
Act (1872), S. 1. (May) 846C 
——S. 75 — See ibid, S. 77 (Jan) 61B 


——S. 75—Power of Court to issue com- 
missions is discretionary — Interference 
with such discretion (Jan) 61A 
——Ss. 77, 75 — Power of Court to issue 
letter of request (Jan) 61B 
S. 80—See ibid, S. 11 (Mar) 442B 
——S.92 — See Hindu Law 

(Oct) 2057B, C, E 


—S. 96 , 
See also (1) Companies Act (1956), S. 483 
(Feb) 374 . 
(2) Hindu Law—Joint family 
roperty (June) 1028C 





: P 
—S. 100— First appellate Court failing 


to consider material evidence in shape of 
documents and making good deal of 
assumptions of fact (June) 1049A 
—-S, 100 — View of Courts below that 
plaintif did not get any right, title or 
interest because of termination of ten- 
ancy of predecessors of plaintiff, by notice 
— On proved and admitted facts it is open 
to High Court to find what the nature of 
tenancy was (June) 1049B 


Subject Index, A, i. R. 1971 Supreme Court 15 


Civil P. C. (contd.) 

—S. 107 — Appellate Court remandiag 
case with jirection that findings of lower 
Courts are set aside (Nov) 2177C 
—S, 107—Appellate Court ordering ze- 
mand with direction to lower Court to 
consider particular plea and giving 
liberty to plaintiff to amend plaint—New 
plea by plaintiff (Nov) 2177D 
——S, 112 — See Constitution of India, 
` Art. 183 Apr) 776B 
——S. 115—See ibid, S, 151 (Nov) 2324B 
——S. 115—High Court’s power to convert 
appeal into a revision (Oct) 20€3B 
——S. 115 — Order staying proceedings 
under Section 80. Land Acquisition Act 
—Revision (Nov) 2324A 


—S, 141—See ibid, S. 151 (Nov) 2824B 
S 149 — See High Court Rules and 
Orders — U. P. High Court (Abolition of 
Letters Patent Appeals) Act (14 of 1952), 
8.8 (July) 1374 
——Ss. 151, 141 and 115—Applicatior to 
High Court under S. 151 read with S. 141 
for clarification of revisional order — Ex 
parte order—Order invalid (Nov) 2324B 
-——0O.1, R. 8—Suit for declaration that 
transferee from mortgagors’ son is not 
owner of suit land — Mortgagor’s son is 
proper party (Apr) 761D 
— Q. 8, R. 4 — Admission by pleader — 
Concession made by Counsel whe-her 
can be acted on by Court to dispose of 
different case (Sep) 1753 
O. 6, R. 2—Plea of non-maintain abi- 
lity of suit (Oct) 2018A 


——O. 6, R. 2—High Court in appeal con- 
sidering competing claims of two parties 
claiming under two separate agreements 
of sale—Court holding that one of the 
contracts was contingent whether com- 
mits error (Oct) £092 
— 0O. 6, R. 4 — No pleading in resdect 
of fraud or antedating of document— Plea 
raised for first time during arguments — 
Effect (Nov) 2177A 
—-O. 6, R. 17—See ibid, S. 107 

. (Nov) 2177D 
——O. 6, R. 17—Application for amənd- 
ment by defendant appellant in appeal — 
High Court rejecting application and 
taking highly technical view—Powers of 
Supreme Court in appeal (Feb) 361B 
—0O. 6, R. 17—Amendment taking eway 
right accrued to a party by lapse of time 
(Nov) 2866B 

—O, 12, R. 6—See ibid, O. 23, R. 3 
(June) 1081C 
—0O. 18, R. 4—Marking of document as 
exhibit—Necessity of proof (Sep) 1865 








Civil P. C. (contd.) 

~——O, 18, R. 18—Inspection by Court — 
Inspection made only for purpose of 
understanding evidence — Judgment not 
being based solely on result of personal 
inspection, not vitiated (Dec) 2540G 


—_—-0. 16, R. 14—Neither sige summon. | 
ing material witness— Discretion of Court 
to summon as Court witness (Oct) 1949C 


——O. 20, R. 4—Finding without proper 
pleadings and necessary issues— Effect 
(Feb) 861A 
——0O. 21, R., 82—See Specific Relief Act 
(1877), S. 22 (July) 1238C 
——O. 21, R. 90—See Letters Patent (All) 
Cl. 10 (Nov) 2887A 
——O. 21, R. 90 (as amended by Allahabad 
High Court) — Setting aside of sale — 
Essentials (Nov) 2337B 
——O, 21, R. 94 — Purchaser at auction 
sale—Doctrine ‘caveat emptor’ applies 
(July, 1201C 
——0. 22, R. 2— Suit against several 
defendants — Death of one against whom 
no relief is claimed — Failure to bring 
legal representatives on record— Whether 
appeal abates (June) 1028D 
O, 22, R. 4—See ibid, O. 4], R. 4 
(Apr) 742A 
—0O, 22, R, 4—All legal representatives 
impleaded on record except one for want 
of particulars — Whether appeal abates 
(Apr) 678B 
—— 0O. 22, R. 4—Party respondent in ap- 
peal dying and one of his legal represen- 
tatives already on record in another capa- 
city— Effect (Apr) 742B 
— O. 22, R. 11 


See also (1) ibid, O. 22, R. 4 (Apr) 742B 
(2) ibid, O. 41, R. 4 (Apr) 742A 

— O, 23, R. 3 and O. 12, R. 6 — There 
can be more than one decree passed at 
different stages in same suit (June) 1081C 


O. 23, R. 3 — Partition decree based 
on compromise resulting in relinquish- 
ment by unlawful guardian of minors 
share in property of deceased Mohamme.- 
dan — Validity (Nov) 2184B 


—O, 26, R. 5 — See ibid, S. 77 
(Jan) 61B 
—O. 26, R. 8 — Statement of witness 
taken under commission admitted on 
record — Thereafter, during course of the 
inquiry, witness unable to remain present 
in Court — His statement is admissible 
under R. 8 (Apr) 690A 
—— 0O. 32, R. 7 — See ibid, O 23, R. 3 
(Nov) 2184B 
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Civil P. ©. (contd) — 

~—-O. 34, R, 4—See Transfer of Property 
Act (1882), S. 58 (Feb) 310 
—— O. 41, R. 1 — See High Court Rules 
and Orders — U. P. High Court (Akoli- 
tion of Letters Patent Appeals) Act (14 of 
_ 1962), 5.3 (July) 1874 
-——O. 41, R. 2— First appeal — New 
plea of special period of limitation as 
defence (Jan) 97A 
——O. 41, R. 4— Person jointly interested 
in decree made party respondent and on 


his death his heirs not brought on record’ 


— Powers of appellate Court (Apr) 742A 


——O. 41, R. 20 — Appeal to Supreme 
Court — Failure to implead necessary 
party . (Feb) 240 
—— O., 41, R. 22 — See Representation of 
the People Act (1951), S. 116-C 

(Oct) 2025D 
~—O. 47, R. 1 — See Debt Laws — U.P. 
Zamindari Debt Reduction Act (15 of 
1953), S. 4 (as amended by Act 20 of 1952) 

(Aug) 1474B 


Civil Procedure Code (Amendment) Act 
(2 of 1951), S. 20 (1) — By extension of 
the Code to whole of India, including 
Madhya Bharat want of jurisdiction on 
part of Madhya Bharat Court to execute 
Gear of British Indian Court was reme- 


' (May) 974D. 


CIVIL SERVICES 


—All India Servicas (Discipline and Ap- 
peal) Rules (1955), R. 7 (1)—Governments 
power to place officer under suspension 
even before definite charges are commu- 
nicated to him (Apr) 823 


— Allocated Government Servants (Absorp- 
tion, Seniority, Pay and Allowances) Rules 
(1957) — Absorption — Meaning of — 
Gujarat State Government’s Order, D/- 19- 
8.1966 — Held amounted to absorption 
of ministerial secretariat staff of former 
States of Saurashtra and Kutch into Guja- 
rat State secretariat staff (Jan) 117B 


—Andhra Pradesh Registration Subordi- 
nate Service Special Rules, R. 5 — Rule 5 
whether violates doctrine of. equality on 
ground that Rule treats upper Division 
Clerks and Lower Division Clerks as equal 

: (Seo) 1801A 
——R. 5—Recruitment on basis of senio- 
rity-cum.merit is in accordapce with 
Rules (Sep) 1801B 


—Assam Fundamental Rules. R. 56 — See 
Constitution of India, Art. 811 : 
= (June) 1110 


Civil Services (contd.) 

—Assam Public Service Commission (Limi- 
tation ot Functions) Regulations (1951), 
Reg. 6— See Civil Services — Assam 
Services Discipline. and Appeal Rules 
(1964), R. 10 f (Oct) 2004B 


—Assam Services Discipline and Appeal 
Rules (1964), R. 10 — Rule 10 and Regn. 6 
of Assam Public Service Commission 
(Limitation of Functions) Regulations 
(1951) —Consultation with Public Service 
Commission — Necessity ` (Oct) 2004B 
— Bihar and Orissa Police Manual (41980), 
R. 853 — Conferment of revisional power 
on appellate authority (June) 11068 
——R. 861 (b) — Appeal to Government 
against order of Inspector General of 
Police— Powers of Govt. (June) 1106A 


~—Bihar Pension Rules, R. 5 — Right to 
pension (July) 1409B 
—Bihar Service Code (1952), Rule 76 — 
Automatic termination of service for con- 
tinuous absence for 5 years— Order to that 
effect without giving opportunity to Gov. 
ernment servant (July) 1409A 
—Bombay Civil Services Classification 
and Recruitment Rules (1957), R. 188—See 
Civil Services — Allocated Government 
Servants (Absorption, Seniority Pay and 
Allowances) Rules (1957) (Jan) 117B 


—Bombay Civil Services, Conduct, Disci- 


pline and Appeal Rules. Rule 55 — High ` 


Courts’. consistent view that procedure 
prescribed under Rule 55 is directory — 
Supreme Court declined to disturb 

. (Apr) 749 
—Central Civil Services (Classification, 
Control and Appeal) Rules (1957), Rule 15 
—Rule 15 whether contemplates succes. 
sive inquiries (Aug) 1447 
—Rule 23, Exp] — Explanation. is res- 
tricted to Rule 28 for giving dismissed 
servant right of appeal (Apr) 786A 


—Civil Services (Classification, Control 
and Appeal) Rules, R. 55 — Vague and in- 
definite charges and failure to supply 
statement of allegations — Effect ' 
(Apr) 752 
—Civil Services Regulations (1920), Arti- 
cle 229 — Remaining absent after end of 
leave— Officer ceases to have lien on any 
employment (June) 1085C 
Art 465-A—Order of compulsory re- 
tirement — Resort to Government files to 
discover any remark amounting to stigma 
. (Oct) 2151 
—D.R.T A. (Conditions of Appointment 


and Service Regulations (1982), hegula- 
tions, 9(b), 15 — Termination of service 
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‘IVIL SERVICES—D. R. T. A. (Conditions 
of Appointment and Service) Regns. 
(contd,) 

dn terms of Regn. 9 (b) — Procedure in 

Regn. 15 not to be followed . (May: 836 

——R. 15—See ibid, R. 9 (b) (May) 836 

~~Fandamental Rules, R. 56 (1) (h) — See 

Constitution of India, Art. 14 (Nov) 2369 

———R. 56 (a) — Government order fixing 

-certain date for foundirg classification of 

‘teachers who should retire at age of 55 

years and those who having alreacy re- 

‘tired before that date should get b2nefit 

-of interim orders extending age of retire- 

sment to 58 orto 60 years not unreasonable 

(Sep) 1716A 

.=—kR. 56 (a) (as amended in 19€5) — 

‘Teachers employed by Municipalities, 

Zilla Parishads and Panchayat Samities 

—Claim to benefit of intention of-setire- 

- ment age by amendment of F R. 56 (a) 

(Sep) 1716B 

——R. 56 (j) — Rule is not invalid 


(Jan) 40A 


~—— R. 56 (J) — Compulsory retirement— 
‘Condition precedent for — Show cause 
motice against retirement 


-—Government Servants’ Conduct Rules 


(1926), Rules 20 and 23 — Disciplinary ` 


proceedings against sub-Inspecter on 
charges involving breach of Rules 20 and 
23—Charges not proved — Order by dis- 
ciplinary authority asking him to resume 
duty from date of order with warning 
administered as disciplinary penalty held 
without any basis (Jan 156A 
— Rr. 20 and 23 — Validity — Whether 
R. 20 (1) or R. 23 (1) violates fundamental 
ight under Art. 19 (1) (a) and (b of Cons- 
titution— (Quaere) (Janj 157B 
—— R, 23— See ibid, R. 20 (Jan) _56A;B 
—I. r. S. (Regulation of Seniority) Rules 
(495%), R. 3 (3) (b) — Officer of State Ser- 
- vice promoted to I. P. S, under I. P. S. 


-(Special Recruitment) Regulatior after- 


-promulgation of Seniority Rules— Assign- 
. ment of allotment year (5ep) 1814 
—Jammu and Kashmir Civil fervices 
: (Glassification, Control and Appeal; Rules 
(4958), Rule 25— Promotions—Pronotions 
- on communal basis (Nov) 2205A 
—Kerala Education Aot (6 of 195€), S. 12 

. —See Constitution of India, Art, 339 
(Oct? 1997B 
—Kerala Education Rules (1959),Ch. 14.C, 
'R.2 See ibid, Ch. 274, R.8 (Oct 1997A 
-——Ch, 27.A, R. 8 — Age of supezannua- 
- tion of School teachers — ‘Aided school 


-teacher opting: to be governed Ly rules: 


~ under Ch, 27-B and Ch. 14-C (Oct: 1997A 
1971 (S. C.) Indexes 2. 


(Jan) 40D 


CIVIL SERVICES — Kerala Education ' 


Rules (contd.) 
~——Ch. 27-B, R. 4 — See ibid, Ch. 27A, 
R. 8 (Oct) 1997A 
—Police Service Scheme, Para 4 (ii:) (b)— 
See Constitution of India, Art. 311 (2) 
{Aug) 1580 
— Punjab Civil Medical Service Glass I 
(Recruitment and Conditions of Service) 
Rules (1940), R. 9 (2) and (8) — Direct 
appointment to selection grade 
(Aug) 1602 


‘Punjab Police Service Rules (4989), 


R. 16.1 — ‘Reduction’ — Punishment of 
forfeiture of approved service impəsed on 
a constable reducing his salary to starting 
point in time-scale is not reduction in 
rank (Apr) 766B 
——R. 16.38 — Dismissal of a Foot Con. 
stable without informing District Magis. 
trate in respect of complaint against that 
constable and without obtaining kis deci. 
sion to investigate that complaint ; 

: . July) 14028 
~—R. 16.38 — Dismissal of Head Cons. 
table without informing District Magis. 
trate about complaint against that 
constable and without obtaining his deci- 
sion about investigation inta that com. 
plaint (July) 1403 
—Railway Fundamental Rules, Fr. 2007 
and 2010—See ibid; R. 2011 (Feb) 359 


— Rules 2011, 2007 and 2010—Transfer 
of permanent employee tc permarent post 
and consequent transfer of his lien 
axe © (Feb) 859 

—Rules Regulating Bihar and Orissa 
Agricultural Service, Class I, Promulgated 
on April 11, 1935, R. 16 — R. 12 cf (1945) 
Rules providing for reference to Commis- 
sion does not supersede R, 16 sf (1935) 
Rules (July) 1818B 
Civil Services (Slassification. Coutrol and 

Appeal) Rules > 

See under Civil Services, 
Civil Services Regulations (1920) 

See under Civil Services, 


Companies Act (7 of 19438), Ss. 15€ 184 — 
Share-holder of fully paid shares—When 
can be placed on list of contributories 
(May) 920 
——S, 171 — See ibid, S. 179 (1) (a) 
(July) 1292A 
-—S. 171 -—— Execution of decre2 against 
company ordered to be wound up—Leave 
of Court under Section 171 not condition 
precedent (July) 12928 
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Companies Act, 4913 (contd.) 

——Ss. 179 (1) (a), 171—Company ordered 
to be wound up during pendency of 
second appeal filed by company— Liqui- 
dators prosecuting second appeal 
Sanction of Court under Section 179 1) 
(a) to prosecute second appeal 


(July) 12924 
____S, 184—See ibid, S. 156 (May) 920 


——S, 235 — Director enabling another 
Director to perpetrate fraud resulting in 
loss to Company (Apr) 829 


Companies Act (4 of 1956), S. 36—See ibid, 
S. 207 ` (Feb) 206 
____S. 78 (1)—More applications than one 
for quotation of shares — One of several 
applications only granted — Still facility 
for ensuring quick conversion is avail- 
able (Feb) 251B 
___§, 78 (1), (2) and (5)—Intimation that 
application will be given further consi- 
deration—Application cannot be refused 
until finally decided (Feb) 251A 
——S. 111 (2)—Transfer of shares — Ab. 
solute discretion vested in directors under 
articles of company to refuse registration 
—Test for Court to consider how far rea- 


sons for refusal were justified, stated 
(Feb) 321 
——S, 205—See ibid, S, 207 (Feb) 206 


—— Ss. 207, 205 and 36 — Provisions of 
S. 205 (5) incorporated in Articles of 
company — Obligation to pay dividend 
arises at place of company’s registered 
Office (Feb) 205 
____$. 433 (e) Non payment of disputed 
debts—Bona fide dispute by company — 
Court can rightly refuse a petition for 
winding up (Dec) 2600A 
——S,. 483 (e) — Disappearance of sub- 
stratum of company — Allegation has to 
be proved as a fact (Dec) 26000 
— S. 433 (e)—Petition for winding up 
— Petition presented to coerce company 
in satisfying some groundless claims — 
Improper motive — Inference 

(Dec) 2600D 
——S, 483 (f) — Winding up of company 
under just and equitable clause—Opposi- 
tion by creditors — Court can consider 
their wishes and decline to make order 

(Dec) 2600B 
_—__—S, 446—See ibid, S. 488 (Feb) 374 
——S. 457 —See ibid, S. 483 (Feb) 874 
—Ss. 483, 446, 457— Order by Company 
Judge to sale by auction lease-hold rigkts 
of Company under liquidation — Notice 
of either sa'e or of proceedings cul- 
minating in order of sale not given to 
- -landlord either by Official Liquidator or 
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Companies Act, 1956 (contd.) 

by Court—Right of landlord to file ap- 
peal under S. 483 is not deprived by 
R. 139 of the Companies (Court) Rules: 
(1959) (Feb) 374- 


—-S. 557—See ibid, S. 433 (£) 

(Dec) 2600B. 
—S, 624.B — Appeal against order of 
criminal Court passed in trial of offence - 
under Companies Act is governed by 
Criminal P. C. (June) 1115B 
Sch. 1, Table A Reg. 31 — Calcutta: 
Stock Exchange Articles of Association, 
Arts, 22, 24, 26, 27 & 29— Articles are intra. 
vires and valid (Mar) 422B- 
— Sch. 1, Table A Reg. 31— Forfeiture of- 
fully paid share — Calcutta Stock Ex- 
change Articles of Association, Arts. 33, 
29— Article 29 of Exchange is to be read 
subject to Art. 33 — Article giving power 
to company to appropriate balance in 
hand would be contrary to intendment 
of S. 74, Contract Act (Mar) 422G 
Companies (Court) Rules (4959), R. 108— 
See Companies Act (1956), S. 483 





(Feb) 374- 
—R. 189 — See Companies Act (1956), 
S. 488 (Feb) 374 


Companies (Profits) Surtax Act (7 of 
1964)— Sch. Second, R. 1—Allocations for 
reserves, being not possible on very first 
day of previous year, made subsequently 
during previous year—Effect (July) 1861 


Conduct of Elections Rules (1961), R. 56: 
(2) (b) — Rejection of ballot papers on 
ground that marks made onthem were 
made otherwise than with instrument 
supplied for the purpose— Burden lies on. 
person, who challenges decision of re- 
turning officer in his election petition, 
to establish that officer had wrongly ré- 
jected ballot papers (Feb) 830C 


——R, 75 (4) — See Education — Poona. 
University Act (20 of 1948), S. 56 

(Sep) 17834 
——R. 81(3) — See Education — Poona: 
University Act (20 of 1948), S. 56 

(Sep) 1783A. 
Constitution of India, Pre — Unconstitu- 
tionality of legislation — Presumption as. 
to Constitutionality (Nov) 2392B 


——aArt. 5 (a)—See Foreigners Act (1946), 
S. 2 (a) (July) 1382 
—— Art. 18 — Burden lies on party con- 
tending that a pre-Ccnstitution law is. 


. void under article read -with any of the 


guaranteed freedoms to prove the invali- 
city of the law (Dec) 24865- 
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Constitution of India (con‘d.) 
-——Art. 13 (8) (a) — Whether the law re- 
lating to contemptis a law within Article 
18 (8) (a) (Quaere) (June) 1132G 
—— Art, 14 
See also (1) Civil Services — Andhra 
Pradesh Registration Sub- 
ordinate Service Special 
Rules R. & (Sep) 1891A 
(2) Civil Services — Fuada- 
mental Rules R. 56 (a) 
(Sep) 1716A 
(8) Ibid, Art. 811. (Oct) 1997C 
(4) Education — Mysore Medi- 
cal Colleges (Selectior for 
Admission) Rules (1970), 
R.9 (1) (Sep) 1762B 
(5) Municipalities— Bangalore 
City Municipal Corpora- 
tion Act (69 of 1949), 
S. 99 (2) (b) (astamenied) 
by Mysore Act (38 of 1964) 
(July) 1821A, B, C 
(6) Prevention of Food Adul- 
teration Act (1954), Pre. 
(Nov) 2€46C 
(7) Punjab Development of 
Damaged Areas Act (10 of 
1951), S.3  (Nov)2164B 
(8) Sales Tax — Andhra Pra- 
desh General Sales Tax 
Amendment Act (89 of 
1970),S.9 (Aug) 1507A 
(9) Sea Customs Act (1378), 
S. 187-A (Aug) 1512 


-—— Art. 14—Criminal F. C. (1898), S. 344 
(1-A) — Constitutionality — Section does 
not clothe Court with unfettered, arbitrary 
and unguided power (Jan) 186B 


——Art. 14— Criminal P. C. (1398), 
S. 344 — Constitutionality — Power of 
Court to remand accused — Although 
discretionary, is not unguided being judi- 
cial one (Jan) 186E 
~~ Art. 14 — Cinematograph Act (1952), 
S. 5-B (2) — Treatment of motion 
picture on different footing from other 
forms of art and expression is valid clas- 
sification (Mar) 481A 


~ Art. 14:-— Discrimination — Puablic 


servant, head of department found ac-’ 


tively responsible for directing commis- 
sion of offences by his subordinates in 
particular manner — He cannot be a_low- 
ed to take plea that subordinates must 
also be joined as co-accused with him 
(Mar) 520C 
~~ Art, 14 — Notification under S. 4 (2), 
Rajasthan Sales Tax Act (1950), excluding 
“hosiery products” from exemption from 


Constitution of-India (contd.) 
sales tax given to sale of garment the 
value of which did not exceed Rupees 
four in single piece is not discriminatory 
(July) 1880 
Art. 14 — Rule 3 of Mysore Rules for 
selection of candidates for admission to 
pre-professional/B.Sc. Part I course lead- 
ing to M. B. B. S. in Government Medical 
Colleges imposing condition of residence 


_ for minimum period of ten years in State 


of Mysore in addition to condition of 
being domiciled in that State does not 
violate Art. 14 (Aug) 1439 


Art. 14 — Guru Nanak University 
Amritsar Act (21 of 1969), S. 4 (2), (3) — 
Validity (Sep) 1737G 


—— Art. 14— Unequal treatment by hostile 
intent to reject candidature will not be 
lightly presumed to be harboured by 
Selection Committee of University 

(Oct) 2085A 
——~Art. 14 — Where a selection Com- 
mittee examining candidates for admis- 
sion to Government-run Colleges of its 
own accord allots unequal values to items 
of merit.tests provided by the appointing 
State without allotting separate marks 
for the items, the selection has to be set 
aside as offending equal opportunity of 
education (Oct) 2085B 


—— Art. 14 — Mere absence of provision 
prescribing maximum rate in Act which 
delegates power to the Corporation to 
levy property tax does not per se render 
such delegation in any manner arbitrary 
or excessive (Oct) 2100A 


Arts. 14, 15 — Admission to Medical 
Colleges — Unitwise distribution of seats 
— Method violates Arts. 14 and 15 
(Nov) 2808A 
Art. 14 — Admission ta medical col. 
lege — Interview —Objective tests 
(Nov) 2808C 
——Art, 14 — Admission to Medical Col. 
lege — Rules requiring Selection Com- 
mittee to assess candidates on basis of 
certain specified objective tests — In 
absence of specific provision in rules 
committee must distribute tctal marks 
equally on various items — Giving 
marks in lumpsum and not on _ itemised 
basis is illegal— Selection Committee 
cannot also consider matters falling out- 
side scope of specified items (Nov) 2308D 
——Art. 14— Equality before law — 
Government memorandum introducing 
change in R. 56 (1) (b) of Fundamental 
Rules and thereby increasing date of 
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Constitution of India (conid.) 
superannuation— Petitioner alone denied 
operation of, memorandum — Art. 14 is 
violated (Nov) 2369 
——Art. 14—Imposing an additional lend 
revenue, by way of surcharge as a tempo- 
rary measure before the uniform land 
revenue law is enacted after reorganisa- 
tion of the State, is not a hostile discri- 
mination so as to be, violative of the 
Article (Nov) 2877B 
———Art, 14 — Reasonable classification— 
The area of detention by Magistrate under 
Criminal P, C. is entirely different from 
detention under laws made for preven- 
tive detention under Art. 22 and there is 
therefore good classification (Dec) 2486D 
——Art. 15 
See (1) Ibid, Art. 14 (Nov) 2303A 
(2) Education — Mysore Medical 
Colleges (Selection for Ad- 
mission) Rules (1970) 
(Sep) 1762C 
——Art. 15 (4) — See Education— Mysore 
Medical Colleges (Selection for Admis- 
sion) Rules (1970), R. 3 (Sep) 1762D 
——Art..15 (4) — Classification of back- 
ward classes on basis of castes — It is 
within purview of Art. 15 (4) 
(Nov) 2803E 
-——Art. 16 ro 
See also Civil Services — Jammu and 
Kashmir Civil Services (Clas- 
sification, Control and Ap- 
peal) 1956, R.25 (Nov) 2206A 
——Arts. 16, 226—State Government ap- 
pointing person to selection post on basis 
of merit — Absence of mala fides — High 
Court not to interfere (July) 1818A 
___—Art. 16 (4) and (1) — Reservation of 
appointments or posts in favour of back- 
ward classes—Mere fact that it may give 
extensive benefits to persons who have 
the benefit of the reservation does not by 
itself make the reservation invalid 
(Sep) 1777 
__-Art. 19 — See Criminal P. C. (1898), 
S, 144 (Dec) 2486F 
___ Arts. 19, 20, 21, 22--Non-citizen can. 
not claim fundamental right under Art. 19 
but can claim rights under Arts. 20, 21 
and 22 (Feb) 887A 
———Art. 19 — Law uncertain and prima 
facie taking away guaranteed freedom — 
Law offends Constitution (Mar) 481C 
-—~-Art. 19—~Privy purse is property 
(Mar) 580K 
——~Art, 19—Effect of Constitution (First 
Amendment) Act, 1951 on existing laws 
(Dec) 2486A 


Constitution of India (contd.) 
——Arts, 19 (1) (a) and (b) and (2) — See 
Civil Services — Government Servants 
Conduct rules (1926), R. 20 (Jan) 156B 
—— Arts. 19 (1) (f) and (g) and 19 (5) and 
(6)—See Geld Control Act (1968), S.71 ` 
; i (June) 11700 
~——Art. 19 (1) (£) and (5)—See Prevention 


-of Food Adulteration Act (1954), s. 16 (1) 


(a) (Nov) 2346B 
——Art. 19 (1) (g)—See Bombay Agricul- 
tural Produce Markets Act (22 of 1989), 
S. 4A (June) 1017 
—— Art. 19 (1) (g) — See Rice Milling 
Industry (Regulation) Act (1958), S. 8 (3)(c) 

(Feb) 246A 


——Art. 19 (1) (1) and (g) — See Punjab 
Development of Damaged Areas Act (10 
of 1951) (Nov) 2164A 


——Art. 19 (1) (a), (2) — Cinematograph 


Act (1952), S. 5-B (2)—Validity—Censor- 
ship justified by Constitution — General 
principles in directions by Central Gov- 


‘ernment cannot be said to be vague — 


There is however absence of direction for 
preserving art — Some procedural safe. 
guards are also needed (Mar) 481B 
——Art. 19 (1) (a) and (2) Assuming that 
Art. 19 (2) applies to the law relating to 
contempt it imposes reasonable restric. 
tions on the right to freedom of speech 
(June) 1182B 
———Art. 19 (1) (c) — Hindi Sahitya Sam- 
melan Act (1962) violates Art. 19 (1) (c) 
(May) 966A 
———Art. 19 (1) (c) — Guru Nanak Univer. 
sity Amritsar Act (21 of 1969), S. 5—Vali- 
dity—There is no infringement of Art. 19 
(1) (c) (Sep) 1737H 
—__Arts. 19 (1) (f) and 31— Office of here. 
ditary trustee is not “property” 
. (May) 891A 
Art. 19 (1) (f) — Hindi Sahitya Sam. 
melan Act (1962), contravenes Art, 19 (1) 
(£) and is void (May) 966C 


-———Art, 19 (1) (£) — Right to pension is 


‘property’ (July) 1409C 


`——Art. 19 (1) (g)— Control Orders issued 


under S. 3 (2)(d) of Essential Commodities 
Act (1955) imposing restrietions on move- 
ment of rice and paddy—Power to grant 
or refuse permits conferred on fairly high 
rank officers — Reasonableness 
f (Mar) 474A 
—ârt. 19 (1) (g) and (6)—Pre-Constitu- 
tion agreements by State granting mono- 
poly rights to citizen to carry on business 
of plying buses become void and un- 
enforceable after the Constitution and 
any amount due to State under such 
agreement, therefore, cannot be recovered 
(Oct) 2068 
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Constitution of India (contd.) 
— Art. 19 (1), (8) (4) (5) — Reasonable- 
ness of restriction — Test - Second part 
of sub-s. (6) of S. 144, Criminal P. C. 
violates Art. 19 (1) (b), (c) and (d -> 
(Sep) 1667A 
——Art. 19 (2), (8) and (4)—Public order 
—Meaning of — Scope of expression ‘In 
the interests of public order” 

(Dec) 2485C 
——Art. 19 (5) — See Andhra Pradesh 
Charitable and Hindu Religious Institu. 
tions and Endowments Act (17 of 19€6), 
Preamble (May) 8S1B 
~— Art. 20—See ibid, Art. 19 (Feb) 3€7A 
~— Art. 20 (2)—Double jeopardy—Stete- 
ment before Customs Odicer in inquiry 
under S. 171-A, Sea Customs Act - ad- 
missible in evidence—Art. 20 (2) no ber 

(Jan) 44] 

~— Art. 21—See ibid, Art. 19 (Feb) 8€7A 
Art, 21— Prescription of entrance 
test by State Government in accordance 





with law for admission to Medical 
College (Dec) 25€0B 
——Art, 22 


See (1) Ibid, Art. 14 (Dec) 24&6D 
(2) Ibid, Art. 19 (Feb) 887A 

(8) Criminal P. C. (1898), Clap- 

ter VIII (Dec) 2486] 

——-Art. 22 (5)—See Public Safety—J. & K. 
Preventive Detention Act (13 of 1934), 
S. 8 (Feb) 2634, B 
—— Art. 26—See ibid, Ari. 81 (Jan) 1€1D 
—— Arts. 29, 30 — Right of Arya Samajist 
to invoke fundamental rights under Arti- 
cles 29 and 80 (Sep) 17€7D 
— Arts, 29, 830—Guru Nanak University 
Amritsar Act (21 of 1969), S. 4 (2)—Vali- 
dity—The provision does not offend Arti- 
cle 29 (1) or Art. 30 (1) (Sep) 1737E 
—— Arts, 29, 830—Guru Nanak University 
Amritsar Act (21 of 1969), S.4 (8)—Vali- 


dity—The provision does not offend Arti- 


cle 29 or Art. 30 (Sep) 1737F 
~— Art, 29 (1)—Religious minority—The 
Arya Samajis are entitled to the guaran- 
tees under Arts, 29 and 30 (Sep) 1731B 
_——Art. 29 (1) — Right of minorities to 
establish and administer educational ir sti- 
tutions of their choice includes the r:ght 
to have a choice of medium of instruc- 
tion also (Sep) 1731C 


——Art. 30 
See also (1) Ibid, Art. 29 (1) 
(Sep) 17318, C 


(2) Ibid, Art. 29 
(Sep) 1737D, LE, F 


— Art. 30—-Minority—How to be deter- 
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Constitution of India (contd.) 
mined — Religious or linguistic minori- 
ties (Sep) 1737A 
—Art. 80—Linguistic minority — Must 
at least have a separate spoken language 
—Distinct script not essential (Sep) 1737B 
——Art, 39 — Religious minority — The 
Arya Samaj can be considered to be a 
religious minority, at any rate as part of 
the Hindu religious minority in the State 
of Punjab (Sep) 1787C 
——Art. 80 (1) — Guru Nanak University 
Amritsar Act (21 of 1969), S. 19 (1) — Sta- 
tutes under — Clauses 2 (1) (a), 17 and 18 
—Validity (Sep) 17871 

-— Arts. 31, 32 

See also (1) Ibid, Art 19 (Mar) 580K 
(2) Ibid, Art. 19 (1) (f) (May) 891A 


Arts. 81 and 26—Madras Inam Estates 
(Abolition and Conversion Into Ryot- 
wari) Act (26 of 1968), Pre — Madras 
Lease-Holds (Abolition and Conversion 
Into Ryotwari) Act .(27 of 1963) Pre — 
Madras Minor Inams (Abolition and Con- 
version Into Ryotwari) Act (80 of 1963) 
Pre — Validity — Acts are not invalid on 
ground that they provide for acquisition 
of properties belonging to religious deno- 
mination (Jan) 161D 
Art. 31 (1)—See ibid, Art. 19 (1) (f) 
(July) 1409C 
w~—~Art, 81 (1) — Demand of tax from 
corporation not leviable under a valid law 
— Breach of fundamental right under 
Art. 81 (1) is involved—Corporation being 
a person within Art. 31 (1) can maintain 
a petition under Ait. 32 (May) 870B 


Art, 81 (2)—See Punjab Development 
of Damaged Areas Act (10 of 1951), Pre 
(Nov) 2164C 
———Art. 31 (2) — Cession of territory by 
India as a result of treaty with Pakistan 





does not amount to compulsory acquisi- 


é 


‘State essential . 
tery a ra eG 


tion of property (Aug) 1594C 


Arts. 31 (2) and 31-A—Madras Inams 
Estates (Abolition and Conversion Into 
Ryotwari) Act (26 of 1968), Pre—Madras 
Lease.Holds (Abolition and Conversion 
Into Ryotwari) Act (27 of 1963), Pre — 
Madras Minor Inams (Abolition and 
Conversion Into Ryotwari) Act (80 of 
1963), Pre—Validity—Acts do not violate 
Art. 31 (2) — Moreover, the provision is 
protected by Art, 831A (Jan) 161C 


——Art. 3i (2A)—Acquisition or requisi- 
tion — Transfer of ownership or right to 
possession of any property to State or 
to a corporation owned or controlled by 
(Ang) 1594B 
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— Art. 31A 
See also (1) Ibid, Art. 31 (2) (Jan) 161C 
(2) Tenancy Laws — Madras 


Lease. holds (Abolition and 


Conversion into Ryotweri) 

Act (27 of 1363), S. 4 
(May) 983A 
Art. 81A — Madras Inam Estates 
(Abolition and Conversion into Ryotwari) 
Act (26 of 1963), Pre — Madras Lease- 
Holds (Abolition and Conversion Into 
Ryotwari) Act (27 of 1963) Pre — Madras 
Minor Inams (Abolition and Conversion 
into Ryotwari) Act, (80 of 1963), Pre — 
Consti'utionality — Acts cannot be chal- 
lenged on ground of violation of Arts. 14, 
19 and 31 of Constitution (Jan) 161A 


Art. 8LA Second Proviso — Acquisi- 
tion in breach of second Provision to 
Art. 81A will be invalid to that extent 

(Jan) 161E 
—— Art. 31A — Saving of laws providing 

‘for acquisition of estates — Extent of pro- 
tection under Art. 381A ` (Oct) 1992 
—Art. 32 

See also (1) 








Central Excises and Salt 
Act (1944), S. 36 
(May) 862B 
(2) Ibid, Art. 862 (Mar) 530B 
— Art. 32 — Habeas corpus—Court has 
to consider legality of detention on date 
of hearing (Jan) 62A 
——Arts. 32 and 226 — Habeas Corpus— 
Detention pursuant to order of remand 
under S. 344 is not open to challenge 
(Jaa) 186F 
——Art. 32— Habeas corpus — Writ of— 
Nature — Foreigner entering India ilie- 
gally — His detention for purpose of de- 
portation is not illegal — Habeas corpus 
cannot be issued for his release 
(Feb) 337C 
— Art. 32 — President does not exercise 
political power and exercise of powers 
by him is amenable’ to jurisdiction of 
Courts (Mar) 5301 
Art, 32—Under.trial prisoner—Ques- 
tion that he is entitlea to be released as 
he was not produced before a Magistrate 
within 24 hours of his arrest -does not 
arise (April) 815A 
Art. 32 — Where an accused is ille- 
gally detained, the detention becomes 
lawful when subsequently heis arrested 
and produced before a Magistrate within 
24 hours z= _ (April) 818B 
Art. 82—Under.trial prisoner charged 
with two or more offences — Fact that he 
was arrested only in one case does not 
make any difference (April) 818C 
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Art. 82 — Criminal P. C. does not 
apply to Tribal areas in Assam and Mani- 
pur—Accused arrested ona charge of 
two or more offences need not be pro- 
duced in connection with each offence 
before a Magistrate for remand 

(April) 818D 
Art. 32 — Right to move Supreme 
Court for enforcing fundamental right— 
Conditions for (May) 870A 


Art. 82 — Right to move Supreme 
Court — Demand of tax not backed by 
valid law Isa threat to property—Peti- 
tioner will be limited only to establishing 
fundamental right — Existence of other 
remedies no bar (May) 870C 


Arts, 82, 370, 85 (c) — Application of 
Art. 35 (c) to Jammu and Kashmir is not 
in contravention of Art. 32 (4) 

(July) 1217A 
Art, 82—Procedure — Preventive de- 
tentiov order challenged as being mala 
fide—Court can see whether on facts 
stated, a charge of mala fide can be made 
out (Sep) 1718A 

—— Art. 32 — Procedure — Where on a 
petition being filed challenging the deten- 
tion order, the Government files affidavits 
in reply which are sworn to by the 
Deputy Secretary such swearing can only 
be as to facts appearing from the record. 
He cannot swear to the affidavits based 
on his personal knowledge unless the fact 
is in his personal knowledge (Sep) 1713B 


——Art. 32- A petition can be filed when 
the fundamental rights are threatened, 
He need not wait tillthe actual threat 
has been carried out (Sep) 1731A 
— Art, 82 — Maintainability of petition 
— Depends upon whether the impugned 
law infringes any fundamental rights 

l (Sep) 1737J 
—— Art. 32 — Ilegal detention — In 
habeas corpus proceedings legality or 
otberwise of the detention at the time of 
the return and not with reference to the 
institution of the proceedings - 
(Nov) 2197A - 

— Art,.82—Habeas corpus — Writ cannot 
be granted to a person undergoing sen- 
tence of imprisonment imposed on him 
by a competent Court (Nov) 2]97B 


—— Art. 32 — Writ of habeas corpus 
cannot be granted to a person committed 
to jail custody by a competent Court by 
an order which prima facie does not 
appear to be without jurisdiction or 
wholly illegal (Nov) 2197C 
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——_ Art. 35 (c)—See ibid, Art. 32 
(July) 1217A 
——-Art. 58 — See ibid, Art. 366 (22) 
(Mar) 530A 
——__Art. 74 (1) -The Council of Ministers 


-does not cease to hold office even after . 


-dissolution of the House of the People 
(May) 1002 
——_—Art. 77 — See ibid, Art. 311 (2) 
(Aug) 1547 
——— Art. 124 (4)—Gross error in judgment 
-does not amount to “misbehaviour” 
(June) 1132D 
——Art. 129 — Ascribing dishonesty to 
Judge amounts to contempt (June) 1132A 
—— Art, 129 — Appeal is heard by two 
jue eee that a Judge “toed the 
dine” 
‘this own judgment amounts to flagrant 
contempt (June) 1132H 
~——Art. 129 —Evidence to justify allega- 
tions amounting to contempt of Court 
-cannot be allowed (June) 11321 
—_—Art, 129— Formal charge when need 
not be drawn up (June) 1132] 
—_—Art. 129—Who can epply__ Advocates 
of Supreme Court including the President 
of the Court’s Bar Association 
(June) 1232K 
—— Art. 182 (1) — Petition involv'ng im- 
portant questions Single Judge refusing 
to refer petition for decision to a Bsnch 
and deciding case and granting certi- 
ficate — Not proper (Feb) 299 
———Art. 182 (1)—Single Judge of a High 
‘Court when can grant a certificate 
(June) 1993A 
-—— Art. 182 (1) — Certificate by a Single 
Judge under Art, 182 (1) although techni- 
cally correct should be given in very ex- 
-ceptional cases where a direct appeal is 
necessary (Aug) 1594A 
——— Art, 133 — New plea (Mar) 487A 
—— Art. 183 —Concurrent findings about 
genuineness or otherwise of a will—Inter- 
ference (Apr) 681A 
——Art. 183—Concurrent findings of fact 
—Interference (Apr) 776B 
——art. 183 —New plea (Jun) 1035B 
-~—Art. 188 —New plea. (Aug) 1482B 
—— Art. 133 — Appellate jurisdiction of 
Supreme Court in Civil matters — Inter. 
‘ference with findings of fact (Oct) 1971A 
= Art. 133 — Appellate jurisdiction of 
Supreme Court in Civil matters — New 
plea (Oct) 1971B 
. ——Art. 133 — Appellate jurisdiction of 
Supreme Court—New plea (Oct) 1971C 
Art. 183 — New plea (Oct) 2020 
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— Art. 133 — Judgment, decree or final 
order of High Court — Application to 
set aside ex parte decree rejected — High 
Court restoring it to file — No certificate 
can be granted (Nov) 2319 
—Art. 183 (1) — Final order in a civil 
proceeding—Urder dismissing writ peti- 
tion to quash industrial award, is a final 
order (Jan) 100 
— Art. 183 (1) — Judgment of reversal 
— Single Judge of High Court, is a Court 
immediately below Division Bench of 
that High Court hearing Letters Patent 
appeal (Mar) 658 
— Art. 188 (1) (a) and (1) {c) — Certifi- 
cate of fitness for appeal (Apr) 776C 
~——Art. 134 — Supreme Court — Power 
to review evidence in criminal appeals 
(Apr) 759A 
—-- Art. 134 — Additional evidence when 
be allowed in criminal appeal before 
Supreme Court (Apr) 759B 
——Art. 134 — Concurrent conclusions 
of Courts below when not tainted with 
any infirmity are binding on Supreme 
Court (Apr) 759C 
——Art. 184—Sentence—Supreme Court 
when will interfere (Apr) 803 
——Art. 184 — Findings of facts based 
on appreciation of evidence cannot be 
challenged before Supreme Court 
(July) 1277A 
—Art. 134 — Supreme Court does not 
review evidence except in exceptional 
cases (Nov) 2233B 
Art. 134 (1) (c) — Application of 
settled principle to facts of a particular 
case-does not make it fit for certificate 
(Apr) 832 (2)B 
-—Art. 184 (1) (c) — Issue of certificate 
— Duty of High Court — Certificate not 
disclosing question of law — Can be 
revoked i (Aug) 1543B 
— Art. 136 l 
See also (1) Central Excises and Salt 
3 Act (1944), 5. 38 
(May) 862B 
(2) Civil P. C, (1908), O. 6, 
R. 17 (Feb) 361B 
(3) Ibid,:Art.223 (Jan) 129; 
(Dec) 2451 
——Art. 186 — Criminal appeal — Case 
depending on circumstantial evidence — 
Power to review evidence when exercised 
«(Jan) 125 
=———Art. 136 — Murder case — Interfer- 
ence with sentence (Feb) 260 
Art. 186— Revocation of special leave 
— Special leave application should not 
contain any untrue or false statements 








» 
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either in material particulars or on 
matters of importance or valuation 


(Feb) 281A 
——Art. 136 — Appeal by special leave— 
Cost (Feb) 281B 


——— Art. 186 — Appeal with special leave 
— Finding by Railway Rates Tribunal 
that rates are unreasonable and discrimi- 
natory — Cannot be challenged 
(Feb) 349B 
——Art. 186 — New plea — Question in- 
volving an investigation into matters of 
fact — Cannot be allowed to be raised in 
appeal by special leave (Feb) 369E. 
-——Art. 186 — Concurrent findings of 
fact — Interference (Feb) 876A 
— Art. 186 — New plea raising question 
of fact cannot be entertained in appeal 
with special leave (Feb) 3768 
—Art, 186 — Petition for special leave 
to appeal against interlocutory order of 
Letters Patent Bench — Interference by 
Supreme Court (Mar) 431 
——Art. 136 — Interference with findings 
of fact (Mar) 460B 
— Art. 186 — New ground — Appeal by 
special leave — Additional ground re- 
quiring investigation into facts not al- 
lowed (Mar) 508B 
—— Art, 1836—Power of Supreme Court to 
remand a case © (Apr) 704G 
— Art. 186 — Finding of fact supported 
by evidence is binding (Apr) 720 
—— Art. 186 —.Article 136 does not con- 
fer right of appeal on party — It only 
confers discretionary power on Supreme 
Court to interfere sparingly (Apr) 722C 
-——Art. 136 — Concurrent finding as to 
genuineness of will cannot be questioned 
(Apr) 745A 

— Art. 186 — High Court enhancing a 
sentence at:the instance of a private com- 
plainant—Interference by Supreme Court 
(Apr) 757B 

——Art. 136 — Concurrent findings of 
fact — Supreme Court would not ordina- 
rily go into questions of fact unless it is 
shown that they are vitiated in any res- 
pect (Apr) 786D 
Art. 186 — Appeals arising out of 
references under S. 66 (2), Income-tax 
Act (1922) — Supreme Court cannot exer- 
cise any wider power of interference than 
that permitted to the High Court under 
the Income.tax Act (Apr) 794A 
-—Art. 138 — Supreme Court in appeal 
will not normally re-appraise evidence 
for acquittal of corrupt practice 
> (May) 856B 
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——Art. 136 — Supreme Court normally: 
does not review and appraise evidence for 
itself (May) 885A. 
— Art. 186 — Issue raised in suit broad: 
enough to cover plea of estoppel — Plea. 
argued and considered by lower Courts. 
without objection — Plaintiffs eannot be- 
permitted in appeal by special leave to- 
contend that defendant had not taken any. 
specific plea of estoppel (June) 1041C 


Art. 136 — In Criminal appeals Sap- 





` reme Court reappreciates evidence oniy 


in exceptional cases (June) 1051. 


_— Art. 186 — Appreciation of evidence 
— Concurrent findings of fact — Binding 
nature ` (June) 10584 

——Art, 136 — Appeal against acquittal . 
— Appreciation of evidence — No error: 
committed by High Court — No interfer-. 
ence (July) 122) 
——-Art. 186 — Supreme Court Rules. 
(1966), O. 16, R. 3 — Complaint filed by: 
authority duly authorised by statute — 
Revocation of special leave granted at: 
instance of private complainant 

(July) 1283A. 
— Art, 136 — Appeal against acquittal. 
— Supreme Court can convert acquittal 
into conviction (July) 1288D. 
— Art, 186 — Appeal against order re- 
fusing to certify certain appeal under 
Art. 188 (1) (b) and (c) — View taken by. 
High Court on merits of case found to be. 
true — No interference (July) 1292C 
Art, 186 — Concurrent findings of 
fact — Ordinarily no interference by 
Supreme Court (July) 1309A 
Art, 186 — Appreciation of evidence 
—Previous history of dispute is a neutral 
factor and cannot displace oral evidence 
relied on by High Court - (July) 1809B: 
—Art. 136 — Quashing order of com- 
mitment (July) 13871 
—— Art. 186 — Appreciation of evidence 
by High Court—Interference (July) 1387 
———Art. 186 — Supreme Court normally 
does not reappraise the evidence except: 
in special cases (Aug) 1461 
— Art. 186 — Power of Supreme Court 
to interfere — It is of an exceptional and 
overriding nature and has to be exercised 
sparingly, the paramount consideration 
always being the perpetuation of justice 
(Aug) 1583. 
—- Art. 186—New point—Jurisdictional 
point can be raised for the first time 
(Aug) 1552. 
——Art. 186 — Award of compensation. 
to legal representatives of deceased per- 
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sons under Section 110-B, Motor Vehizles 
Act — interference (Aug) 1624B 
— Art. 136 — Supreme Court can inter- 
fere even with findings of fact if not sup- 
ported by evidence (Aug) 1641A 
——Art. 186 — New plea (Aug) 1659B 
— Art. 136—New plea (Aug) 1632C 
Art. 186- Delay ot ten years in fi ing 





appeal — No reason or justification for 
condoning delay given—Leave to appeal 
refused (Sep) 1676C 


— Art. 186 — Power of Supreme Codurt 
to interfere with order of High Court 
(Sep) 1722A 
— Art, 136—Interference with exercise 
of discretion (Sep) _781 


—— Art. 186 — Appreciation of evidence 
by Supreme Court — The Supreme Court 
does not ordinarily upset the finding: of 
the High Court which has on an evalua- 
tion of the evidence affirmed the -rial 
court’s conviction and sentence 
(Sep) 1910B 
——Art. 186 — Jurisdiction of Cour: in 
special leave appeal—Supreme Court re- 
appraises the evidence only in excep- 
tional cases (Oct) 1977 
—— Art. 186—Where there is prima tacie 
evidence to connect the accused with the 
offence complained against, the Supreme 
Court would not interfere with the dis. 
missal in limine of revision agains: the 
order of taking cognizance of the offeace 
(Oct) 2050 
—— Art. 136 — Power of Supreme Court 
to interfere with concurrent findirg of 
fact (Oct) 2187A 
——Art. 136 — Scope of jurisdictioa of 
the Supreme Court in special leave appeal 
— It is only in exceptional cases that the 
Court takes upon itself to examine the 
evidence to satisfy itself that there is no 
failure of justice (Oct) 2156A 
—— Art. 136—Appeal by special leave to 
Supreme Court—Plea relating to deley in 
instituting proceedings though takea in 
written statement neither urged nor ad- 
judicated by trial court nor taken in spe- 
cial leave petition —It cannot be urged at 
the time of hearing (Nov) 2200B 
—— Art, 136 — Concurrent findings cully 
supported by evidence — No interference 
(Nov) 2249 
——— Art, 136—On appeal against comvic- 
tion for murder High Court altered con- 
viction to one under S., 304, Part I, I. P.C. 
Supreme Court refused to interfere giving 
the benefit of doubt-as to origin oz the 
fight to the accused (Nov) 2268 
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— Art. 186 - Appeal by special leave— 
New point (Nov) 2312. 
.——Art. 186 — Criminal case - Grave in- 
justice occurring Supreme Court will 
exercise its power (Dec) 2805A. 


Art, 186 (1) — Ordinarily, Supreme 
Court does not interfere with the finding 
of a lower Court to exercise its overriding. 
powers except when special circum- 
stances exist for reappreciation of evi- 
dence (July) 1408 
Art. 137 — See Advocates Act (1961), 
S. 38 (fan) 107A 
—— Art. 187 — When the attention of the 
Supreme Court was not drawn to the 
particular provision of the statute it can 
review its decision. It is not a case of 
mistaken judgment (Nov) 2162C 
——Art, 141 — Binding nature of law de- 
clared by Supreme Court (Nov) 2206: 


Art. 162—Prescription of wri-ten test 
by State Government for admission to 
Medical College—Validity tor successful 
candidates at public examination 
(Dec) 2560A 
___Art. 163—See ibid, Art. 164 (4) 
(Tuly) 1831 
_——Art. 163 (1) — Even after dissolution 
of the Legislative Assembly of the State 
the Council of Ministers does not cease to- 
hold office (Aug) 1551 
~~» Art, 164 (1), (2)—See ibid, Art. 168 (1) 
(Aug) 1551 
-—— Art. 164 (4) — Appointment ot a per- 
son as Chief Minister cannot be challeng- 
ed on the ground that he was not a 
member of either House of Legislature of 
the State at the time of his appointment 
(July) 1831 
——Art. 166 — Direction given by State 
Government under Section 144 (6), Cri- 
minal P. C, is an executive act within 
Article 166 i (Sep) 1667B 
—— Art. 173 — See Representation of the 
People Act (1951), S. 5 (c) (July) 1348 
——_Art, 175 — See ibid, Art. 164 (4) 
(July) 1831 
——Art. 177—See ibid, Art. 164 (4) 
(Jely) 1831 
——Art. 217 (8) — Where thé President 
acting on the advice of Chief Justice of 
India expressly recorded that he accepted 
that advice and that the age of the con- 
cerned Judge should be determined accor- 
ding to a certain date of birth the decision 
is not open to challenge as not being his 
own decision (June) 1093B 
—— Art, 217 (8)—The mere fact that the- 
President was assisted by machinery of 
Home Affairs Ministry in serying notices. 
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and receiving communications addressed 
to him cannot lead to inference that he 
was guided by that Ministry in arriving 
at his decision particularly when no rules 
‘were framed regarding inquiries under 
Art. 217 (3) (June) 1093C 
——Art. 217 (3) — The sending of case 
‘papers and entire evidence to the Chief 
Justice and obtaining his advice fully 
comply with requirements of Article — 
Personal discussion with the Chief Justice 
‘is not at all a condition precedent to a 
valid decision (June) 1093D 
Art, 217 (3) — The President whils 
determining age of a High Court Judge 
discharges judicial and not executive 
function Though rules of natural justice 
have to be followed, personal hearing to 
concerned Judge is not obligatory 
(June) 1093E 
— Art. 217 (3)—Order of President even 
though made final can be set aside by 
‘Court n appropriate cases though Court 
will not sit in appeal over order and will 
not substitute its own opinion for that of 


President by weighing the evidence 
before President (June) 1093F 
——Art, 226 


See also (1) Central Excises and Salt 
Act (1944), S. 36 
(May) 862B 


(2) Ibid. Art. 82 (Jan) 186F 
(3) Ibid, Art. 809 (July) 13184 
(4) Ibid, Ait.$11 (2) (Aug) 1547 


(5) Criminal P. C. (1898), 
S, 867 (July) 1244 
(6) Income.tax Act (19%), 
S. 154 (Nov) 2204 


(7) Rice Milling Industry (Re- 

gulation) Act (1958). S. § 

(8) (c) (Feb) 246A 

—— Art, 226 — Alternative remedy — 
Petitioner filing writ petition instead of 
availi: g of statutory remedy— High Court 
entertaining petition and giving hearing 
on merits (Jan) 33G 
——— Art. 226— Peti ion for writ of manda- 
mus directing excise department not to 
recover licence fee for period for which 
no liquor was supplied — Dismissal ir 
limi e on ground that contractual reme- 
dies were open is improper — Rights ana 
obligations arising under a licence issuec. 
wunder statute cannot be said to be purely 
contractual (Jan) 126 


——— Arts. 226 and 186 — Interim relief— 
Interference by Supreme Court (Jan) 12€ 
——Art 226 — Serious allegations of im- 
proper motive and mala fides by senior 
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member of Indian Administrative Service 
against other senior officers and State 
Government — Dismissal of petition in 
limine not justified (Jan) 175 
——-Arts. 226 and 227 — Procedure - Dis- 
missal of application in limine (Feb) 333 
—— Arts. 226, 227 — Certiorari— Finding 
of Revenue authorities based on pure 
assumptions and conjectures (Apr) 746 


———Art. 226 Writ petition filed by 
student of Medical College against order 
of Principal striking off his name from 
college roll — Petition impleading only 
Principal and State Government allowed 
— Subsequent writ petition by same 
student against order of Registrar of 
University (May) 1005 
— Art, 226 — Exercise of jurisdiction 

i (June) 1021A 
———Art. 226 — Petitioner not to be rele. 
gated to remedy of suit merely because 
questions of fact are raised (June) 1021C 


Art. 226 — Authorities whose acts 
are impugned acting properly or petition 
raising c mplicated questions of fact — 
Dismissal of petition in limine 

(June) 1025 
— Art. 226 — New plea at argument 
stage in writ petition (June) 1038B 
—— Art. 226 — Remand of case to enable 
party to place sufficient materials before 
High Court (June) 1182B 
—— Art. 226 __ Orders suffering from ap- 
parent error of law (June) 1190A 





. ——Art.-226 - Disputed questions of fact 


— Rejection of petition on that ground— 
(July) 1224A 

-——Arts. 226, 311—High Court allowing 
Government letter to be brought on record 
by way of add tional evidence - After 
admitting letter on record High Court 
cannot refuse to consider it (July) 1224C 
——Art. 226 — Action taken by State 
Government — To establish mala fide, it 
is not necessary to name in petition parti- 
cular officer or officers responsible for 
official act (July) 1228 
—— Art. 226 — Person aggrieved - Com- 

mission Agents in jaggery collecting tax 
from purchasers (Aug) 1507A 
——-Art. 226 — Error of law not apparent 
on the face of the record (Aug) 1581A 
——Art. 226 — New plea (Aug) 1531B 
-— Art. 226 — Conclusions of Tribunal 

—Some of reasons relied on by Tribunal, 
extraneous — Interference by Superior 
Court (Aug) 1537 
Art. 226 — Executive action - Plea 
of mala fide — Mere probabilities cannot 
form its basis (Nov) 2008B 
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——Art, 226 — Procedure — Preliminary 
‘issue — Proper course for High Court — 
‘Decision on merits—Appeal under Art. 136 
(Dec) 2451A 
———Art. 226 — Directions to legislature 
‘or its delegate, (Government) to enact or 
refrain from enforcing sales tax law 


(Nov) 2399 

mm Art, 227 
See also (1) Ibid, Art. 226 (Fet) 333 
(2) Ibid, Art, 226 (Ap-) 746 


E 227 — High Court while zgree- 
‘ing with Revenue Tribunal on all mate- 
rial findings, differing in two material 
aspects which affect jurisdiction of Re- 
venue Tribunal to grant necessary relief 
— High Court commits no error of juris- 
-diction (Feb) 315A 
———Art. 229 — Chief Justice cf High 
Court or his nominee is the sudreme 
authority in the matter of appointments 
-of officers and servants of High ao rt 
ep) 1850 
~——-Art. 245—See ibid Art. 265: (nen) 2399 
t. 245 — Essential Commodities 
Act (1955), S. 3 (2) (d) 


— Validity 
(Man 474B 
——Art. 246 
See also (1) Gold Control Act +1968), 
Pre (June) 1170G 


(2) Gujarat Industrial Develop- 

ment Act (28 of 1962), S. 1 

_ (June) 1188A 

~——Art. 246—Madras Inam Estates (Abo- 
dition and Conversion Into Ryctwari) 
Act (26 of 1968), Pre. — Madras Lease- 
Holds (Abolition and Conversion Into 
Ryotwari) Act (27 of 1968), Pre.— Madras 
Minor tnams (Abolition and Conversion 
Into Ry otwari) Act (80 of 1968), Pre.— 
Validity (Jan) 161B 
—— Art, 246, Sch. VIL List. II, Entry 54 
~—-Taxing entry — Madras Genera. Sales 
Tax Act (1 of 1959), S. 42 (3)—Power to 
seize and confiscate and levy penalty in 
respect of goods carried in vehicle 
whether sold or not (Apr) 792 
— Art. 258—See Foreigners Act (1946), 


„S. 3 (2) (c) (Fe) 387B 
——Art, 265—See Factories Act (1948), 
S. 112 (Feb) 344A 


—— Art. 265—Tax b rule or regulation 
-cannot be imposed unless specially autho- 
rised by statute (Mar) 517A 
—— Art. 265 — Customs duty or fax can- 
not be levied on basis of administrative 
instructions (June) 1130A 
--— Art. 265—Levy made under R. 111 of 
Rules under S. 90 of Bihar and Orissa 
Excise Act for a licence to possess dena- 


Constitution of India (contd.) 
tured spirit used by a manufacturer in 
his process—Validity (june) 1182A 
——Art. 265—Directions by Court to legis- 
lature or Government delegate to enact 
or refrain from enforcing sales tex law 

(Nov) 2399 
——Art. 276 (2), Proviso—See Govern. 
ment of India Act (1985), S. 1424 

(Sep) 1696A 
——Art. 277—Sales tax on werks con- 
tracts whether leviable by State ot Kerala 
even after 26-1-1960 (Oct) 1980 
Art. 278—See ibid, Art. 227 

(Oct) 1980 

Art. 286—See Sales Tax — Mysore 
Sales Tax Act (1957), S. 5 (3) read with 
its third schedule (Nov) 2277A 
——Art. 286 (1) (b)— Read with Central 
Sales Tax Act (1956), S. 5(1)—Restrictions 
as to imposition of tax on sale or pur- 
chase of goods—Sale in the course of 
export — Essentials—Tests to determine 

(May, 8.0D 
——Art. 286 (2) ‘prior to amendment in 
1956) — Sale in course of inter-State trade 
— Contract of sale requiring buyer to 
remove goods from State in which goods 
are purchased to another State aaa 477 
—— Art. 291- See ibid, Art. 368 

(Mar) 580A 
——Art. 291—Under the article there is 
an obligation on the part of the Union to 
pay and a corresponding right in the 
Rulers to require payment of privy purse 








(Mar) 530C 
— Art, 299 (1)— See Contract Act (1872), 
S. 280 (8) (Nov) 2210 


——Art. 299 (1) — Agreement between 
Government and private party—Govern- 
ment officer signing agreement with his 
official designation without however stat. 
ing that agreement was executed “on 
behalf of Governor” (Jan) 141 
——Art. 809—See ibid. Art. 310 

(Jan) 40B 
—— Art. 309—Conditions of service of 
Government employee Power of Govern- 
ment under Art. 309 to make rules regu- 
lating conditions of service of Govern- 
ment employees or of teachers in aided 
schools under S. 12 of Kerala Education 
Act (Oct) 1997B 
——Art. 810 —See Civil Services —Funda- 


mental Rules, R. 56 (j) (Jan) 40D 
——Arts. 310, 809 and 811—“Doctrine of 
pleasure” — Limitations (Jan) 40B 


—— Art. 311 
See also (1) Civil Services— Assam Ser- 
vices Discipline and Ap- 
peal Rules (1984), R. 10 
» (Oct) 2004B 


28 ; Subject Index, A. I. R, 1971 Supreme Court 


Constitution of India (contd.) 
(2) Civil Services—Bihar Ser- 
vice Code (1952), R. 76 
(July) 1409A 
(8) Civil Services — Civil Ser. 
vice (Jlassification, Con- 
trol and Appeal) Rules, 
R. 55 (Apr) 752 
(4) Civil Services — Funda- 
mental Rules, R. 56 (j) 
(Jan) 40D 
(5) Civil Services — Govern- 
ment Servants Conduct 
Rules (1926), R. 20 — 
(Jan) 156A 
(6) Ibid, Art. 226 (July) 1224C 
(7) Ibid, Art. 310 (Jan) 40B 
(8) Education — Mysore Uni- 


versity of Agricultural 
Science Act (22 of 1963), 
7 (5) (Jan) 191 


—-—Art. 811 — Reversion of Government 
servant from temporary officiating post to 
substantive post by way of punishment 
attracts Art, 311 (May) 998 
Art. 811 — Test for applicability of 
(June) 1011 

——Art. 311 — Retrospective operation 
(June) 1085A 
——Art. 811 — Person in Assam Judicial 
Service appointed temporarily as Judge 
of United Khasi Jaintia Hills District 
Council Court without sanction of Gov- 
ernor—Termination of his services with- 
out sanction of Governor (June) 1110 
~———Art. 81] — Reversion — Opportunity 
of being heard—Necessity (july) 1224B 
~——Art. 811 — Officer holding superior 





post in officiating capacity — Reversion’ 


to substantive post ` (July) 1224D 
Art. 311 — Person holding civilian 
post connected with defence and paid 
salary from defence estimates cannot claim 
protection of Art. 311 (Oct) 2111A 
-——Art, 811 — Word “dismissal” means 
termination of a person’s service by way 
of punishment (Obiter) (Nov) 2242B 
——Art. 311 (1) — Superintendent of 
Police (Traffic) in Delhi is competent to 
dismiss Foot Coustable (July) 1402A 
Art, 811 (2) — See Institute of Tech- 
nology Act (1961), S. 27 (Sep) 1811 
-——-Art, 311 (2) — Date of compulsory 
retirement — Determination — Depriva- 
tion of guarantee under Art. 311 (2) — 
Plea of — When open (Jan) 178 
——Art. 811 (2) — ‘Reduction in rank’ 
means reduction from a higher to a lower 
rank or post and not merely losing places 
in rank or cadre: ` (Apr) 766A 
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Art.. 311 (2) . Government raising. 
age of superannuation from 55 to 58 while 
reserving to itself a right to ask any 
Government servant to retire at age of 55 
without assigning any reason (Aug) 1516- 


——Art. 311 (2), Proviso (c) — Satisfac- 
tion that in the interest of Security of 
State it is not expedient to hold inquiry 
of civil servant of Union must be that of 
President himself (Aug) 1547 


——Art. 311 (2)— Reversion within 5- 
years on administrative grounds, of off- 
ciating Superintendent of Police to his. 
substantive post if ‘punishment’ 
(Aug) 1580 
——Art. 311 (2)—Compulsory retirement 
— Change in the rule relating to retire- 
ment — Validity ` (Oct) 1997C. 
——Art. 31i (2), Cl. (c) to Proviso — Ab- 
sence of enquiry into charges: against 
Government servant—Order under Cl. (c) 
of Proviso to Art. 311 (2) dispensing with: 
all opportunity to show cause — Effect 
(Oct) 20044A 
——Art. 342 — Order under — Constitu- 
tion (Scheduled Tribes) Order 1950 — 
Express or implied admission by a person: 
that he is not member of Scheduled Tribe 
is not conclusive ` (Dec) 2533A 
——Art, 342 — Order under — Constitu- 
tion (Scheduled Tribes) Order (1950), 
Part Ili — Scheduled Tribes of Bihar — 
Non-mention of ‘Patars’ as sub-tribe of 
Mundas in Schedule — inference 
(Dec) 2583B. 
——Art, 348 — Intervenor arguing case 
in Hindi — Refusal by him to present 
arguments in Court language — Cancel- 
lation of his intervention (Dec) 2608. 
Art. 8362—See ibid, Art. 363 
(Mar) 580E 
——Art. 862—Agreements between Rulers 
and Union of India were not political 
agreements (Mar) 530B 
Art. 362—- Article implies acceptance 
and recognition of personal rights, pri- 
vileges and dignities but guarantee under 
the article relates to original covenants 
and agreements (Mar) 530D 
——Art. 8363—See ibid, Art. 362 — 
(Mar) 530B 
——Art. 363— Dispute in respect of right 
to privy purse under Art. 291 is not barred 
under Art. 363 (Mar) 590E 
——Art. 363 — Huzur order of Maharaja 
of Baroda granting pension and premature 
retirement compensation to civil servant 
of State after accession but before merger 
(May) 846A 
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— —Art. 366 (22) — In recognising or 
derecognising Ruler President exercises 
execu ive power (Mar) 580A 
——Art. 866 (22) — See Ibid, Art, 283 
(Mar) 530E 
—~~Art, 366 (22)—Merely de. recognising 
ruler without continuation of insti-ution 
-of Rulership is illegal (Mar) 5807 
-——Art, 866 (22) — Ruler means a former 
prince, Chief or other person who was 
‘recognised as Ruler on or after 26-1-1950 
(Mar, 580L 
~-——Art, 866 (22) — ‘Other person’ means 
‘some one analogous to a Prince 
(Mar) 580M 
——Art, 386 (22)— (Per Hegde, J.)— Order 
-dated 6-9-70 by President ‘derecognising 
Rulers of former Indian States betng for 
a collateral purpose must be helc to be 
-ultra vires Art. 366 (22) (Mar; 5380N 


-———— Art, 870 — See ibid, Art. 32 
(July) 1217A 
——— Ari. 872 — “All the law in forze” — 
‘Order dated 22-1-1933 passed by “ormer 
Ruler of Kota determining nature of 
“Sarola Jagir and giving it status of im- 
‘partible estate — Held Legislative and 
not executive (Mey) 910 
———Sch. VII, List I, entry 63, List 1: entry 
82 — Parliament whether competent to 
legislate in respect of newly cons-ituted 
Hindi Sahitya Sammelan which at no 
stage had been declared as institu-ion of 
national importance ` (May) 966B 
Sch. VII, List I, Entry 66—See Sduca- 
‘tion — Punjabi University Act 35. of 
1961), S. 4 (2) (Sep) 1731E 
-———Sch. VII, List I, Item 66 — Prascrip- 
‘tion of medium of instruction — Whether 
State has legislative competence to pre- 
scribe particular medium of instruction 
in respect of higher education or research 
and scientific or technical instruction 
(Sep) 1781D 
——Sch, VII, List II, Entry 11 
See also (1) Ibid, Sch, VII, List I, 7tem66 
(Sep) 1781D 
(2) Education — Punjabi Un- 
iversity Act (35 of 1961), 
S. 4 (2) (Sep) 1731E 
— -Sch. VII, List II, Entry 32—See Ibid, 
Sch. VII, List I, Entry 63 (May) 966B 
——Sch. VIL, List I, Entry 45 — Land 
Revenue — Surcharge on land revenue is 
within legislative competence. 
(Nov) 2877A 
——Sch, 7, List IJ, Entry 51—See ‘Mysore 





Excise Act (5 of 1901), S. 18 (Jan) 152 
——Sch. VII, List I, Entry 54 
See (1) Ibid, Art, 245 (Apr)? 792 


Constitution of India (contd.) 
(2) Sales Tax— Bihar Sales Tax Act 
(19 of 1959) (as amended by 
Act 20 of 1962), S. 20A 
(May) 946A 
(3) Sales Tax — Bombay Sales Tax 
Act (5 of 1959), S. 2 (18) (as 
amended by Act 15 of 1967) 
: (May) 908 
— Sch. 7, List IJ, Entry 62 — Education 
cess levied on excise revenue and not inde- 
pendently—Whether falls under Entry 62 
(question left open)—See Mysore Excise 
Act (5 of 1901), S. 18 (Jan) 152 
Sch, 7, List IJ, Entry 65 — See ibid, 
Art, 265 (June) 1182A 
-— Sch. 7, List III, Entries 6,7 & 138 — 
See Sales Tax — Bihar Sales Tax Act 
(1959), S. 20A (as amended by Act 1962) 
(May) 946A, 
Constitution {Scheduled Tribes) Order, 
4950 —See Constitution of India, Art. 342 
(Dec) 2583A, B 
Contempt of Courts Act (32 of 1952), S. 1 
— See Constitution of India, Art, 129 
(June) 1182G 
—S. 1 — Newspaper article containing 
scandalous allegations against High Court 
Judge . (Feb) 221A 
— S. 1 — Proceedings for contempt for 
scandalizing the Court — Remedy of in- 
stituting action for libel—Whether proper 
(Feb) 221B 
S. 1 — Summary jurisdiction by way 
of contempt how to be exercised 
(Feb) 221C 
—S. 1—Right to express fair criticism 
of act or conduct of Judge (Feb) 221D 
——S. 1 — Distinction between defama- 
tion of Judge and contempi of Court — 
Test ' (Feb) 221E 
——S. 1— Truthfulness or factual cor- 
rectness as defence (Feb) 221F 
-—S, 1—Whether contempt proceeding 
is a criminal or civil proceeding or 
neither (June) 1132E 


— 5, 3 


See also (1) 








Constitution of India, 

Art. 19(1)(a} (June) 1182B 

(2) Constitution of India, 

Art. 129 iJune) 1132H 

—S. 3 — Scurrilous attack on a Judge 
in respect of a judgment or past conduct 

(June) 1132C 

Contract Ast (9 of 4872), S. 2 (h) — See 

Evidence Act (1872), S. 115 (June) 1021B 

——S. 7 — See Delhi Liquor License 

Rules, R. 5.34, Cl. 21 (Nov) 2295 

——S. 10—See Evidence Act (1872), S. 91 

e. (Nov) 2289 
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sod. See Income-tax Act (1922), 
S. 26A (Feb) 383 
——S. 23 —See Houses and Rents — U. F. 
(Temporary) Control of Rent and Evic- 
tion Act (3 of 1947), S. 1-A (Nov) 2213 


—S. 28 — See Civil Procedure Codz 
(1908), S. 20 (Apr) 740A 
—S. 29—Agreement for sale in question 
held not void for uncertainty (Nov) 2192 
—S. 48 — Liability of defendants joint 
and several Decree directing execution 
against one of the defendants in the first 
instance and to proceed against other de- 
fendant only afterwards for balance whe- 
ther proper a (Mar) 449B 
——S. 50 — See Companies Act (1956), 
S. 207 (Feb) 206 
S. 56 — Law of frustration — Appli- 
cability to leases (Sep) 1756A 


——S. 56—Impossibility whether confin- 
ed to something not humanly possible 
(Sep) 17565 
——-S. 70—Defendant benefited because 
of change in import. trade policy of 
Government and not because of any act 
done by plaintiff (Nov) 2224 
——S. 73 — Work done under contract 
pursuant to terms thereof—Claim by way 
of quantum meruit (Apr) 712 
——S.73—Suit for damages for prema- 
ture cancellation of contract by defendant 
—Proof (June) 1196 
——S. 73—Refusal to take delivery of 
goods for not fulfilling essential term of 
contract is justified (Oct) 1985 


——S. 74 — See Companies Act (1956), 
Sch. 1, Table A, Reg. 31 (Mar) 422C 


——S. 176—Pawnee has special property 
and lien on the goods (July) 1210 
——S. 180—See ibid, S. 176 (July) 1210 
——S. 230 (3)—Contract entered into by 
Goverment Officer on behalf of Govern. 
ment which has become void by virtue 
of non-compliance with provisions of 
Art. 299 (1) of the Constitution cannot be 
enforced against the Government Officer 

(Nov) 2210 


CO-OPERATIVE SOCIETIES 





— Bihar and Orissa Co-operative Societies 
Act (6 of 1935), S. 6—Power conferred on 
Assistant Registrar by a notification 
published in Official Gazette cannot 
operate retrospectively (Oct) 2001A 
—Bihar and Orissa Co-operative Societies 
Rules (1959), R. 39—Order passed by As- 
sistant Registrar directing amalgamation 
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Co-operative Societies—B. & O. Co-opera-. - 

tive Societies Rules (contd.) 
of a society under R. 89 (2), during pen- 
dency of appeal under sub-rule (4) is void 
(Oct) 2001B 


—Multi Unit Co-operative Societies Act- 
(6 of 1942), Pre.—See Co-operative Socie- 
ties— Punjab Co-operative Societies Act 
(25 of 1961), S. 55 (Dec) 2403. 


—Punjab Co-operative Societies Act (25 of 
1961), S. 55—A dispute between a co- 
operative society and its member, a multi- 
unit co-operative society, can be referred 
under S. 55 — Decision on reference — 
Appeal— Jurisdiction of Central Registrar: 
to hear (Dec) 2408. 


— S. 68—See ibid, S. 55 . (Dec) 2408. 


Court-fees Act (7 of 4870) 
See under Court-fees and Suits Valua-. 


tions. _ 
COURT-FEES AND SUITS 
VALUATIONS 


—Bombay Court.fees Act (86 of 41959), 
S. 7 read with Sch. I, Art. 8 — Court-fee- 
payable on memorandum of cross. objec- 
tion filed in an appeal against award made 
under S. 8 of Requisitioning and Aquis- 
tion of Immovable Property Act.is ad 
valorem (Sep) 1887 A. 


——Sch. I, Art. 3—Term “petition” in- 

cludes cross-objection filed in an appeal 
(Sep) 1887B: 

—Sch. II, Art. 18—See ibid, S. 7. 
(Sep) 1887A 


—Court-fees Act (7 of 1870), S. 4— See- 
High Court Rules and Orders — U. P, High 
Court (Abolition of Letters Patent Ap- 
peals) Act (14 of 1962),S. 3 (July) 1874 


—S. 7 (iv-A) (U. P.) — “Decree for 
money and other property”—Meaning 
(Jan) 87 
— S,. 8—See Court-fees and Suits Valua- 
tions— Bombay Court-fees Act (86 of 
1959), S. 7 read with Sch. I, Art. 3 
(Sep) 1887A. 


Criminal Courts and Court Martial (Ad. 
justment of Jurisdiction) Rules (1952), R. 3 
—See Criminal P. C. (1898), S. 549 

(Mar) 500 
—R.4— See Criminal P. C., (1898), 
S. 549 (Mar) 500 
R. 5—Officer Commanding exercising 
discretion under R.5 by communicating 
Criminal Court that accused army officers 





> 
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Criminal Courts and Court Martial (Ad- 
justment & Jurisdiction) Rules (contd.) 
should be tried by Court Martial—Subse- 

quent cancellation of communication 
(June) 1120C 
——R. 8 —See Army Act (1950), S. 126 
(June) 1120A 
—R. 9 — Prosecution of army officers 
along with civilians on’ charges of cons- 
piracy and corruption—Conflict of juris- 
diction of Criminal Court and Court 
Martial to try the case (June) 1120B 


Criminal Law Amendment (Amending) 
Act (22 of 1966), S. 5— Word “pending” — 
Meaning of (June) 1120D 
-—S. 5 (1) (a) — In order that case be 
pending on 30.6.1966 within S.5 (1) (a) 
charges against accused need not have 
been actually framed (June) 1120E 


Criminal Procedure Code (5 of 1898). S. 4 
(1) (h)—Delay in filing complaint— Duty 
of prosecution to explain delay satis- 
factorily—Failure (Jan) 66B 
—S, 12—See Prevention of Corruption 
Act (1947), S. 5-A - (Sep) 1886B 
=—Ss. 55 and 91— Sections do not apply 
to proceedings under Chap. 8 

(Dec) 2486K 
——S.61— See Constitution of India, 
Art. 82 _ (April) 818, A, B. C, D 
——S, 91—See ibid, S. 55 (Dec) 2486K 
—S.91— Power totake bond for ap- 
pearance—Provision applies to a person 
who is present in Court and is free be. 
cause it speaks of his being bound over, 
to appear on another day before the Court 

(Dec) 2481B 
—S. 106 — See ibid, S. 107 

(Dec) 2486G 


— Chap. VIII (S. 106 to S,182A)— Power - 


of detention conferred by chapter is diffe- 
rent from detention by executive action 
under Art. 22 of the Constitution 
i (Dec) 24861 
— Chap. VIII (S. 106 to S. 182A) — 
Provisions are not contrary to Art. 19 
and are therefore constitutionally valid 
(Dec) 2486] 
——Chap. 8 (Ss. 106 to 182A) — Person 
proceeded against cannot be released on 
bail - (Dec) 2486L 
—— Ss. 107 and 106 — Object of the sec 
tions 
—S, 117 — Magistrate cannot adjourn 
case and in the interval send the person to 
jail if he fails to furnish a bond (Per 
Majority, Bhargava J. Contra) 
(Dec) 2486H 
——S. 117 (8)—See Ibid, S. 344 i 
(Dec) 2481C 


(Dec) 2486G . 


3t 
Criminal P, 0. (contd.) 
S. 117 (8)-— Interim security — A 
magistrate can ask foran interim bond 
for good conduct only after he has started 
inquiring into the truth ofthe informa- 
tion (Dec) 2481A 
——S,. 144—Scope of the section 

(Dec) 2486E 
——S. 144 — Constitutional validity — 
Does not offend Art. 19, Constitution of 
India (Dec) 2486F 
—S. 144 (6) second part—Se2 Constitu~ 
tion of India, Art. 19 (1) (Sep) 1667 A. 
——S, 144 (6) ~See Constitution of India, 
Art. 166 (Sep) 1667B. 
——S, 154 — First information report — 
Object of — Importance of F, I. R. made- 
promptly (Sep) 1891D- 
Ss. 156 and 337 — Prevention of Cor- 
ruption Act (1947), Ss. 5 and 5A — Pre- 
liminary enquiry — Granting of amnesty 
by enquiring Officer to persons to be 
examined as prosecution witnesses 

(Mar) 520B. 
——Ss, 160 to 164 — See Prevention of 
Corruption Act (1947), S.5 (Mar) 520A 
——S, 161 — Unjustified and unexplained 
long delay by investigating officer in 
recording statement of material eye wit- 
ness (Apr) 804 
—S,. 190 — Duty of magistrate taking. 
cognisance of case — Magistrate must 
examine facts of complaint and deter. 
mine whether his power is barred under 
S. 195 (1) (Sep) 1708A 
——S,. 190 — Court’s jurisdiction to take- 
cognisance of complaint fled by public 
prosecutor on sanction under S, 197 
against a Magistrate for offences under: 
Ss. 167, 465, 466 and 471, Penal Code 

(Sep) 1708C: 
—5S, 195—See ibid, S. 190 (Sep) 1708C 
——S, 195 — Effect of non-compliance 

3 (Sep) 1708B.- 

——S. 195 (1) (b) and (c)—Offences speci- 
fied must have been committed by party 


e 





_to the proceeding in the character as such. 


party ; (Oct) 1935. 
——S, 196-A — Prosecution for criminal 
conspiracy — Consent as required by the- 
Section when to be taken by Court 

. (Nov) 2872. 
~——5, 202 — Prima facie case made out 
— Magistrate must commit accused for’ 
trial (July) 1389 
——S,. 203 — See ibid, S. 202 

(July) 18894 


——S. 207A — See Constitution of India, 
Art. 186 (July) 1871 
——S, 283—Joint trial of several accused. 
on several items of embezzlement — Ap- 
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peal — Failure of justice, not established 
— Plea of misjoinder of charges at appel- 
fate stage (Aug) 1543A 
S. 286 — Prejudice to accused by 
framing alternative charge must be pro- 
ved ; (May) 983 
——S§. 248— High Court directing Magis- 
trate to try accused for offence triable as 
summons case—Jurisdiction to permit 
withdrawal of complaint (Oct) 1925A 
` —S, 251A — See Criminal Law Amend- 
ment (Amending) Act (22 of 1966), S. 5 <1) 
(a) (June) 1120E 
_——§, 251A — Prosecution not bound to 
produce all witnesses (Oct) 2156C 
~o—mSs, 252, 253 — See Criminal Law 
Amendment (Amending) Act (22 of 1963), 
S. 5 (1) (a) (June) 1120E 
—  §, 258 (2) — See ibid, S. 248 . 
(Oct) 1925 
=- S, 253 (2) — Prima facie case made 
out against accused — Discharge under 
S. 258 (2) . (May) 834 
See also (1) Ibid, S. 251A (Oct) 2156C 
S (2) Evidence Act (1872), S. 154 
: (Aug) 1586B 
—— 5. 286 — Witness whose evidence is 
-essential to the unfolding of narrative 
must be called - ` (Aug) 158€A 


‘—S. 286 -— Duty of prosecution — 
Murder case — Accused found to have 
- injuries including those from a firearm — 
Accused putting forward certain version 
:about the incident—Duty of prosecution 
to have taken carbine into custody and 
-obtained opinion of expert (Sep) 1891C 
~——-S, 288 —Evidence given in committal 
‘Court by a witness who resiled from it in 
‘trial Court, use of (June) 1116 
——S. 288 — Statements made before 
-committing Court by prosecution wit. 
‘nesses, who were not prepared to stard 
‘by their statements—Use of (Aug) 1450B 
——S. 290 — It is of prime importance 
“for accused to know as to what the exact 
prosecution case is — New prosecution 
“case cannot be made to imperil defence 
(Aug) 1444B 

-———-5. 337— See ibid, S. 156 (Mar) 520B 
S. 342 — Statement of accused, under 
_ — Court cannot split statement into vari- 
-ous parts and accept a portion and reject 
the rest (May) 866A 
——S. 342 — Errors or omissions in com- 
plying with the section are curable irre- 





gularities (Sep) 1797 
——S, 344 

See also (1) Constitution of India, 

w Art. 14 (Jan) 186E 


Criminal P. C. (contd.) 
(2) Constitution of India, 
Art. 32 (Jan) 186F 
——S 344 — Undertrial prisoner—Order 
of remand by Magistrate — Rule nisi by 
Supreme Court — Extension of remand 
by Magistrate — Presence of prisoner 
before Magistrate not necessary : 
(Jan) 178 


——S, 344 — Order of remand— Presence 
of accused in Court (Jan) 186A 
~—S. 844 — Applicability to a case at 
stage of investigation and collection of 
evidence (Jan) 186C 
——S, 344 _ The provision of S, 344 is 
not a substitute for S. 117 (8) of the Code 
i (Dec) 2481C 
——S, 344 (1-A) — See Constitution’ of 
India, Art, 14 (Jan) 186B 
— S. 344 (1-A) Expl. — Merely serves to 
explain scope of “reasonable cause” 


(Jan) 186D 

—S. 367 
See also (1) Evidence—Appreciation of 
(Jan) 69 

(2) Evidence — Credibility 

(Mayy 991 
——-S, 367 — Defence of accused — Legiti- 
mate use Apr) 722B 


——S. 367 — Decisions of Civil Courts 
are binding on criminal courts—Converse 
not true (July) 1244 
——S. 867 (5) (After amendment by Act 
26 of 1955)—discretion of Court in decid. 
ing whether to impose sentence of death 
or of imprisonment for life has became 
wider after the Amendment (Oct) 2156E 
— Ss. 417, 423—Appeal against acquittal 
— High Court inclined to take different 
view of evidence (Jan) 66A 
——S, 417 — Reversing order of acquittal 
on review of evidence — High Court 
should not act on conjectures or infer- 
ences not arising on evidence 
j i (Nov) 2256C 
+—S, 417 (8) and (4) — Appeal, under 
S. 417 (3) against acquittal on a complaint 
by Assistant Registrar of Companies for 
non-compliance with provisions of Com. 
panies Act—Leave under S. 417 (4) 
` (June) 1115A 
——S, 421 — Appeal against conviction 
involving substantial point which is 
prima facie arguable — Dismissal by 
High Court of appeal summarily 
. (Tan) 64 


—-S. 423—See ibid, S. 417 (Jan) 66A 
——S. 423 — Appeal against acquittal — 
Examination of evidence (Mar) 480A 


——S. 423 — Appeal from acquittal — 


Duty of Court (July) 1815 
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ériminal P. O. (contd.) 
——S, 423— Requirement as to “perusal of 
the record” is condition precedent tor 
proper disposal of appeal (Aug) 1696 
——-§. 423—Appeal against convictior — 
Case against accused, given benefit of 
doubt by appellate Court, and that against 
accused whose conviction has been up- 
held, not identical — Convicted accursed 
not entitled to acquittal merely on ground 
that conviction was based on testimcny 
of witnesses not considered sufficiently 
trustworthy to sustain zuilt of other 
accused (Oct) 21E6B 
.——S. 428 (1) (a) — Order of acquiftal 
preceded by order of sentence by Tuial 
Court — Sentence within competence of 
trial Court alone can be passed by H gh 
Court (May) 840A 
——S, 428 (1) (a) ~ Acquittal preceded by 
order of sentence of Court of first instance 
—Show cause notice imposing penalty, 
within competence of trial Court, not 
necessary 


——S. 423 (1) (a) — Power to set aside 
acquittal in appeal without giving due 
weight to reasons given by trial Courf in 
rejecting prosecution evidence (May) 353 


——S. 429 — Reference to third Judge —’ 


New plea (Sep) 1856A 
~S. 431 — ine against acquitta — 
Death of appellant — Appeal does not 
abate (Jan) 86G 
-—S. 439 —High Court’s power to take 
further evidence (Aug) 1630B 
S. 439 —High Court wkether can suo 
motu interfere ~ (Oct) 1925B 
S. 465 — Accused whether insare— 
Power of .Court to hold enquiry into the 
matter (Aug) 1638 
-——S. 476 —See also ibid, S. 190 (Sep) 1708 
——S. 476 — Sanctioning of prosecuzion 
for perjury — Satisfaction of Court 
(July) 2367 
——-S. 479.A — Person filing sworn affi- 
davit is not a witness (July) 1367 
——S. 479.A — Procedure in cases of 
perjury—Opportunity to witness to snow 
cause against complaint—Necessity 
(Sep) 1789 
——S. 492 —Government notification ap- 
pointing Public Prosecutor for High Court 
in respect of ‘cases’ arising in the State— 
Powers of Public Prosecutor (Oct) 1§77B 
——S. 503—See ibid, S. 561A l 
(Aug) 1630A 
~—-§. 503A — See ibid, S. 561A 
(Aug) 1630A 
—=—S. 514 — Construction of Bonds 
(Sep) 17228 
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(May) 8-0B ` 


Criminal P. ©. (contd.) 
—_—S. 587 


See (1) Ibid, S. 286 . (May; 983 
(2) Ibid, S. 342 (Sep) 1797 

(3) Prevention of Corruption Act 
(1947), S. 5A (Mar) 508A 

-—S, 587 — Wide language of complaint 
and charge— Prejudice to accused 
iTS (Apr) 781B 

—S. 587 — Illegal investigation by 
police prior to taking cognizance of 
offence does not vitiate either the trial or 
conviction in absence of miscarriaze of 
justice (Apr) 311B 
——S, 587 — Police Officer committing 
irregularity in recording statement of 
witness (July) 1232C 


S. 540--See ibid, S. 489 (Aug) 1380B 


—S, 549 — Rules under — Criminal 
Courts and Court-Martial (Adjustmeat of 
Jurisdiction) Rules (1952), Rr. 3, 4 — Pro- 
secution of military personnel before 
ordinary Criminal Court — Charge and 
investigation by Police known to com- 
petent Military Authority —,Surrencer of 
accused to civil authorities — No need 
for Magistrate to comply with Rule 4 
(Mar) 500 
—~S, 561A — Directing prosecution to 
give facilities for employment of lewyer 
for examiniag witnesses abroad on com- 
mission—Court not to single out any ac- 
cused for disallowing them (Aug) 16380A 


Custom — Custom (Kerala) — Kanikkara 
tribe is not governed by any uniform 
customary law in matters of inheritance. 
(July) 1398B 
— Family custom (Kerala)—Party must 
prove custom pleaded by him 
(July) 1398A 


Customs Aot (42 of 1962), S. 108 (4) — In- 
quiry made by Customs Officer under 
S. 108 is deemed to be a judicial proceed- 
ing within meaning of Sections 193 and 
228 of Penal Code : (Jun) 1087B 


—S. 111 (d) — Imports and Exports 
(Control) Act (1947), S. 3 — Imports Con- 
tro] Order 1955 Part IV Sch. 1 Item 1 — 
Expression “any prohibition” in S. 211 (d) 
— It means every prohibition 

(Feb) 298B 
——S. 129 — Appellate Authority can 
dismiss appeal if sub.section (1) or order 
passed under the Proviso is not complied 
with by appellant. (Nov) 2280 


——S, 181—Departmental authorities im- 
posing fine on licensee without proper 
investigation — Duty of Central Govern- 
ment in revision (Apr! 704B 





34 
DEBT LAWS 


—C. P. and Berar Money Lenders Act (43 
of 1934), S. 3 (b) — See Constitution of 
` India, Art. 133 (Oct) 1971C 
——§, 7 (c) — See Constitution of India, 
Art. 133 (Oct) 1971C 


—Displaced Persons (Debts Adjustment) 
Act (70 of 1954), S. 18 — Application ecn- 
taining joint claim both against displaced 
person and non. displaced person— Should 
be allowed to be continued by deleting 
name of displaced person (Oct) 2079 
——5, 22 (d) and (g) — Principal debtor 
a displaced person—Surety notsuch a per- 
son — Application by former for adjust- 
ment of amount in decree passed against 
both of them—Order that liability of prin- 
cipal debtor will be recoverable from out 
of compensation received by such person 
— Interpretation (Oct) 1956A 
——5§, 22 (g) — Apportionment of joint 
debts — Liability of principal debtor not 
determined — Claim against surety will 
be premature (Oct) 195EB 


—Hyderabad Jagirdars Debt Settlement 
Act (42 of 1952), S. 25 (1) — Transfer nf 
pending suits, appeals and execution pro- 
ceedings to Board — Requisites 

(Mar) 449A 
—Usurious Loans Act (10 of 1918), S. 3 — 
Mortgage — Interest payable fixed at 104 
p. c. p. a,—Penalty clause providing that 
if mortgagor failed to pay interest rs- 
gularly, he would be liable to pay interest 
at 12 p. c. p. a. — Default — Effect 

(May) 884B 
—U. P. Encumbered Estates Act (25 of 
4934), S. 18—See ibid, S. 24 (Sep) 1678A 
——— S, 19 (2) (b) — Scope — Interest or 
rights of debtor need not be mentioned in 
the decree (Sep) 1678B 
——S, 28A—See ibid, S. 23B (Aug) 1429 
——§, 23. B— Liquidation of secured debt 
recoverable from compensation and re- 
habilitation grant — Powers of Board of 
Revenue (Aug) 1429 
am §, 24 — See Tenancy Laws — U. P. 
Zamindari Abolition and Land Reforms 
Act, 1950 (1 of 1951), S. 6 (a) (Sep) 1678C 
~——Ss, 24, 18 — ‘Debtor’s property other 
than proprietary rights in land’—Bhumi- 
dhari rights are not proprietary rights 

(Sep) 1678A 

—JU. P. Zamindars’ Debt Reduction Act (45 
of 1953), S. 4 (as amended by Act 20 of 
1962) — Requirements for claiming relief 
— Requirement that mortgaged property 
must be one “charged under the decree” 
for obtaining relief against a decree dis- 
pensed with (Aug) 14744 


ie 
id 
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Debt Laws—U. P. Zamindar’s Debt Reduc- 
tion Act (contd,) - 

S. 4 (as amended by Act 20 of 1962)— 

Review—Ovder rejecting relief under the 

Act on ground that conditions of S. 4 are 

not satisfied (Aug) 1474B. 





Deed — Construction — Wazib-ul-arz for 
Zamindari in Chanda District did not. 
make Zamindar mere life-tenant 

. (Apr) 681C. 
——Construction — Normal and natural 
meaning of words employed to be given. 
effect to (June) 10414A. | 


Defence of India Act (35 of 1939), S. 19 — 
See Limitation Act (1908), Art, 144 

(Dec) 2556: 
Defence of India Rules (1939), R. 75h—See 
Limitation Act (1908), Art. 144 

(Dec) 2556 
Defence of India Rules (4962), Part XII. A 
(Gold Control Rules), (as inserted in 1963), 
Rule 1261 — See also Gold Control Act 
(1968), S. 115 (2) (June) 1193. 
—— Rule 126J (4)—See ibid, R. 126Q 

(April) 781A. 

—Rules 126-Q, 126.X and 126-J (4) — 
Notification, D/- 10-1-1963 under R', 126. X. 
read with Rule 126.J (4) as modified on 
5-11-1968 by another notification — Con- 
struction of — Prosecution for offence 
punishable under Part XII-A — Who can 


institute (Apr) 781A. 
——R, 126X—See ibid, R. 1260 
(Apr) 781A 


Delhi Factories Rules, 1950, R. 7 — See 
under Factories Act (1948), S. 112 

(Feb) 344A. 
Delhi Liquor License Rules, Rule 5,34, 
Cl, 21 — Auction sale of liquor shop — 
Firial bid subject to confirmation of 
Chief Commissioner — Resale ordered 
without bid having been confirmed by 
Chief Commissioner (Nov) 2295 
D.R.T. A. (Conditions of Appointment: 

, and Service) Regulations (4952) 
See under Civil Services. 

Displaced Persons (Claims} Supplementary: 
Act (42 of 1954), S. 5 — Suo motu powers. 
of revision cannot be exercised (Apr) 748 | 


Displaced Persons (Compensation and. 
Rehabilitation) Act (44 of 198%), Ss. 19, 
24, 22 — Cancellation of allotment based 
on oral verification—Relevant revenue 
records justifying ‘such course — Powers 
of authorities (Apr) 771B 
——S, 22—See ibid, S. 19 {Apr) 771B 
——5. 24—See ibid, S. 19 (Apr) 771B 
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Displaced Persons (Debts Adjustment} Act 
(70 of 1951) aR 
See under Debt laws. 


Easements Act (5 of 1882), S. 12 — Pres- 
criptive acquisition of right—Proof—Per- 
son must be exercising right on property 
treating it as some one else’s property 


(Sep) 1878C 
——S, 15—See ibid,S.12 (Sep) 1878C 


——S,52 — See Tenancy Laws — W, B. 
Estates Acquisition’ Act (1 of 1954) S. 6 
(2) Proviso (Oct) 2097 


Eastern Bengal and Assam Excise Ru_es— 
R. 300—See Constitution of India, Art 226 
(June) 1.90A 
——Rule 800 — Bottles of adulte-ated 
liquor with their original seals untam- 
pered but loose discovered on rack in 
the shop of accused— Presumption 
(June) 1190B 
East India Jute and Hessian Excharge Ltd. 
Bye.laws — Bye law 1 (b)— See Forward 
Contracts (Regulation) Act (1952), S. 15 
(Jan: 166 
——By-law 15 — See Forward Contracts 
(Regulation) Act (1952), S. 15 (Jan) 166 
— Bye-law 17 —See Forward Contracts 
(Regulation) Act (1952), S. 15 (Jan) 166 


East Punjab Urban Rent Restriction . Act 
(3 of 1949) . 
See under Houses and Rents. 


EDUCATION 


—Guru Nanak University Amritsar Act (24 
of 1969), S.4 (2) — See Constituticn of 
India, Art. 29 (Sep) 787E 
—— S, 4 (2) and (8) — See Constitution of 
India, Art. 14 (Sep) 1787G 
——S. 4 (3) — See Constitution of India, 
Art, 29 (Sep) 1737F 
—S. 5— See Constitution of India, 
Art. 19 (1) (c) (Sep) 1787H 
—S.19 (1) — See Constitution of India, 
Art. 80 (1) 


—Madras Elementary Education Act (8 of 
4920), S. 56 (1) and (2) (h) — Provisions 
for recognition or aid to private schools 
as contained in Chap. II and Chap. IV of 
Act having been repealed by Madras Act 
2 of 1939, Part II Rules as reframed in 
1939 in that regard are not one to 2arry 
out the purpose of Act (Sep) 1920 


—Mysore Elementary Education Act (6 of 
1941), S. 9 — See Mysore Excise Act (5 of 
1901), S. 18 (Jax) 152 
—Sch. (as amended in 1985) — See 
Mysore Excise Act (5 of 1801), S. 18 
(Jar) 152 


(Sep) 17371 


Education (contd.) ` 
—Mysora Medical Colleges (Selection for 
Admission) Rules (1970) — Validity — 
Rules providing for requirements over 
and above minimum qualifications laid 
down by Universities (Sep) 1762A 
——R. 3—Residence as contemplated by 
the provision must prima facie have an 
element of continuity or regularity in 
residence (Sep) 1762E 
R. 4 — Constitutionality — Setting 
apart 60 seats at the disposal of Govern- 
ment — No objection can be taken on 
ground that it is excessive (Sep) 1762C 
——R. 4 (h) — Constituticnality — Pro- 
vision making reservation for children of 
political sufferers not unconstitutional 

(Sep) 1762F 
——R. 5 — Reservation o? 48% of seats 
for scheduled castes, scheduled tribes and 
for socially and educationally backward 
cl. sses, held not violative cf Art. 15 (4) of 
Constitution (Sep) 1762D 
—— R. 9 (1) — University-wise distribu- 
tion of seats in Government Colleges not 
violative of Art. 14 of Constitution 

(Sep) 1762B 
—Mysore Rules for Selection of Candidates 
for Admission to Pre.Professional/B.Sc. 
Part I course, R. 3 — See Constitution of 
India, Art. 14 (Aug) 1439 


-——Mysore University of- Agricultural Sci- 
ences Act (22 of 1963), S. 7 (5) — Validity 
— Section js unconstitutional (Jan) 191 
— Mysore University Staff (Appointment) 
Supplementary Rules (1967), R. 5— Length 
of teaching experience — Not the only 
determining factor (Nov) 2264A 
5 — Substantial compliance — 
Failure to record expressly reasons for 
disregarding greater length of service — 
Effect (Nov) 2264B 


— Poona University Act (20 of 1948), S. 11 
—Election to the Office of Vice. Chancel. 
lor by members of Court — Principals of 
Colleges in respect of which recommen- 
dation of University for affiliations is 
ed by Government can vote in the 
election Sep) 1783B 
——S. 56 — Election to the K de Vice. 
Chancellor — Out of three candidates one 
excluded at. first count on second count 
both continuing candidates having equal 
number of votes — Exclusion of one of 
them who had lower number of votes 
than the other continuing candidate in 
the first count is not illegal (Sep) 1783A 
— Punjab University Act (85 of 1961), S. 4 
(2) — Medium of instruction — Section 4 
(2) is not violative of Sch. VII of List I, 
Entry 66 of Constitution (Sep) 1731E 
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Education— Punjab University Act (contd). 
—S.5 — See ibid, S. 4 (2) (Sep) 1781E 
—W. B. Board of Secondary Education 
Act (5 of 1963), S. 16 — Employee of 
Secondary Education Board under W. B. 
Secondary Education Act (87 of 1950) 
who was appointed as Secretary of Board 
by the Administrator appointed by State 
Government under W, B, Secondary Edu- 
cation (Temporary Provision) Act 22 of 
1954 could be validly discharged from 
services (June) 10384 
——S. 46 (2) (c) — See Constitution of 
India, Art. 226 (June) 1038B 


—W. B. Board of Sacondary Education 
(Appointment of Sesretary) Rules (1963), 
R. 8 — See Education — W. B. Board of 
Secondary Education Act (5 of 1968) S.16 

(June) 10384. 


Employees Provident Funds and Family 
Pension Funds Act (19 of 1952), S. 1 (3) 
(a) and (b)—Employ ment of a person for 
any purpose whatsoever and for however 
short a duration or for a period of one 
year is not the employment contemplatec 
by S. 1 (3) (a) and (b) (Aug) 1519 

——S. 1 (8) (a)—See ibid, S. 2A 
. (Dec) 2577A 
. ——Ss, 2-4, 1 (3) (a)—The Act applies to 
composite establishment (Dec) 2577A 
——S. 14—Prosecution under, for contra- 
vention of Employees’ Provident Funds 
Scheme on basis that establishment was 
old one and not one setup in 1961 when 
Act became applicable to it—Burden of 
proof (Jan) 82B 
——S.16 (1) (b)—Act not to apply to 
certain infant establishments —Establish- 
ment first set up in year 1946 — Merely 
because Act becomes applicable to estab. 
lishment from April 1961 it does not be- 
come a new establishment (Jan) 82A 
——S, 16 (1) (b)—Existing establishment 
—When can be said to become new 
establishment for claiming exemption 
under S. 16 (1) (b)—Proof (Jan) 82C 
— S. 19-A—“If any difficulty arises” — 
Meaning of (Dec) 2577C 
—S. 19-A (ii)—Direction by Central 

Government—What constitutes 
f (Dec) 2577B 


Essential Commodities Act (40 of 1i£58), 
S. 1—See Interpretation of Statutes 

(Apr) 815 
——S, 3—See Interpretation of Statutes 


(Apr) 815 

+S, 8 (2) (d) — See 
(1) Constitution of India, Art. 19 (1) (g) 
(Mar) 474A 
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Essential Commodities Act (contd.) 
(2) Constitution of India, Art. 245 

(Mar) 474B 
——S.10—Iron and Steel Control Order 
(1956), Cl. (5)—Sale of pig iron in contra- 
vention of clause by gcdown clerk of 
company in conspiracy with representa- 
tive of another Firm — Manager and direc- 
tor held could not be convicted by ap- 
plying S. 10 as liability of persons in 
charge can arise under that section only 
when contravention is by compary itself . 
(Mar) 447 
Estate Duty Act (34 of 1953), Ss. 5 and 7— 
Stbanam property—Death of sthanamdar 
—Extent of property passing — Liability 
to estate duty (Nov) 2392A 
——S, 7—See ibid, S. 5 (Nov) 2392A 
Evacuees Interest (Separation) Act (64 of 
4954), S. 10 and R. LIBof the Rules made 
under the Act—Mortgagee becoming eva- 
cuee and his interest vesting in Custo- 
dian— Leases and allotments by Custodian 
—Pay ment of mortgage debt by mortgagor 
—Competent Officer can accept payment 
but can give only symbolical possession 
to mortgagor (Jan) 131 
——R.11B — See Evacuee Interest Sepa- 
ration Act (1951), S. 10 ' (Jan) 181 


Evidence—Appreciation of —.See Repre- 
sentation of Peoples Act (1951), S. 116A 
_’ (Feb) 257 — 
~—-Appreciation of Investigating officer 
conducting search—No general rule that 
his evidence cannot be relied upon unless 
corroborated (Jan) 28A 
—— Appreciation of — Circumstantial 
evidence—Accused when can be convict- 
ed solely on circumstantial evidence 
(Jan) 69 
— Appreciation of—Murder case— Wit- 
ness brother of deceased — Fact of his 
relationship would add to value of his 
evidence (Feb) 296 
——Appreciation of — Trap witness — 
Reliability of evidence (Feb) 356A 
—— Appreciation of —Interested witness 
—Prosecution for offence of offering bribe 
—Sub-Inspector of police himself parti- 
cipant in offence in having accepted offer 
though for working out case against ac- 
cused—He is an interested witness 


l (Feb) 356B 
——-Appreciation of — Police witness — 
— Credibility of evidence (Feb) 356C 
—— Appreciation of — Interested wit- 
nesses (Mar) 460C 


-——Appreciation of — Failure of pro- 
secution to produce informer as witness 
— Effect (Apr) 708B 
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Evidence (contd.) 
—— Appreciation of — Murder trial — 
Evidence of young boy — Corroboration 
(June) 1064 
—Appreciation of — Criminal trial — 
Large number of accused persons involv- 
ed — Witness also injured — His testi- 
money cannot be rejected on ground of 
contradictions (Aug) 1450A 
Appreciation of — Murder trial — 
Evidence of sole witness disbelieved on 
ground of his abnormal conduct after the 
occurrence _ (Aug! 1554 
—— Appreciation of — Murder case —. 
Occurrence in midnight at door of cottage 
of deceased — Sufficient light from lantern 
—Three out of five eye -witnesses close 
relative of deceased — Remaining two 
resiling — Their evidence corroborating 
that of three eye witnesses except as to 
identity of assailant — Evidence of three 
eye-witnesses even though close relations 
of deceased held to be ecceptable 

(Aug) 1656B 
——Appreciation of — Circumstantial 
evidence — Absence of blood marks at 
scene of offence — Deceased stabbed on 
spot receiving wound in heart — Fact 
that deceased might have bleeded inter- 
nally is sufficient explanation for this 
circumstance (Aug) 1656C 
~— Appreciation of — Murder trial — 
Minor variances in evidence cannot dis- 
lodge prosecution story proved beyond 
reasonable doubt (Sep) 1794 
-——Appreciation of — Suspicion cannot 
take the place of proof (Sep) 1898A 
Appreciation of — Evidence of wit- 
ness cannot be totally disregarded merely 
because he is interested (Oct) 1949D 
——Appreciation of — Circumstantial 
evidence — Chain of evidence must be 
such as not to leave any reasonable 
ground for conclusion consistent with 
innocence of the accused (Oct) 2016C 
— Appreciation of — Murder trial — 
Accused proved to have committed 
murder by firing gun shots—Inconsistency 
between opinion of expert and prosecu- 
tion story relating to distance from which 
gun shots were fired carries no weight 

(Oct) 2119 

—— Appreciation of — Criminal trial — 
Act of absconding—Evidentiary value 

(Oct) 2156D 
—— Appreciation of — Simply because 
prosecution did not explain injuries on 
person of accused, Court cannot discard 
entire prosecution evidence ; 
(Nov) 2233A 
(Dec) 2439C 








—-Appreciation of 
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Evidence Act (contd.) 
—— Appreciation of — Duty of Court 
(Dec) 2505B 
——Appreciation of—Industrial Tribunal 
whether bound to accept a figure in 
regard to certain expense found in audit- 
ed balance’sheet of a company 
(Dec) 2521B 
——Credibility — Court unable to rely 
fully on evidence of prosecution witnesses 
with regard to some accused persons — 
—Jt can still accept evidence of these 
witnesses with regard to other accused 
persons (May) 991 
Evidence Act (1 of 1872), S. L — Criminal 
Case— Importation of principle of English 
Common Law relating te evidence 
(maxim ‘Nemo tenetur seipsum accusare 
ia the Act)—Not permissible (Jan) 44E 
See (1) Evidence — Appreciation of 
(Oct) 1949D 
(2) Evidence — Credibility 
(May) 991 
—-S. 3 — Evidence — Slips containing 
entries seized in search of premises — 
` Can be looked into as evidence if entries 
therein are carried out into account books 
seized along with them (Jan) 28B 
3 — Document — Admissibility— 
~Document procured by illegal means — 
No bar to its admissibility (July) 1295F 
——S, 5 — Witness proving contents of 
letter written to him by one S — Correct- 
ness of contents of the letter can only be 
proved by examining S as witness 
(Oct) 1949B 
—S. 8 — See also Penal Code (1860), 
S. 300 (June) 1051C 
—— 5, 8 — Murder case — Ccurt satisfied 
about accused being assailant of victim 
— Court need not consider question of 
motive (Aug) 1656A 
—S. 8 — Accused absconding im- 
‘mediately’ after occurrence — Conduct is 
not conclusive of his guilt (Sep) 1871C 
——S, 9 — Absence of test identification 
not fatal in all cases (Feb) 363 
——S, 9—Absence of request from accus- 
ed — State whether bound to hold identi- 
fication parade (Apr) 708A 
——S, 9—Identification:tests do :not con- 
stitute substantive evidence (June) 1051 
——S.9 — Identification parade— Delay 
in conducting— Effect (June) 1058B 
——S. 18 — See Custom—Family custom 
(Kerala) (July) 1398A 
-—S. 17 — Admissions must be clear in 
their meaning (Aug) 1542 
— S. 17 — Person executing document 
admitting title of his brother to certain 
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Evidence Act (contd.) 
property and alienation by him to third 
person (Dec) 2548B 
-—S, 24—Confession caused by induce- 
ment, threat etc. — Statement under Sec. 
tion 171-A, Sea Customs Act, did not 
stand at par with a confession (Jan) 44] 
——S§, 24 — Section 24 is not a bar to 
admissibility in evidence of statement 
made by a person to Customs Officer on 
summons issued under Section 108 of - 
Customs Act (June) 1087A 
—S, 24 -— Every threat. inducement or 
promise even though emanating from 
person in authority is not hit by Sec- 
tion 24 (Jane) 1087C | 
-——S, 24 — Extra Judicial confession 
‘made to person not in authority — Ad- 
missibility (Sep) 1871A 
——S, 27—Seealso Penal Code (1860),S. 309 
(Oct) 2016B - 
S. 27—Fact already discovered from 
other sources cannot be discovered afresh 
even if relevant information is extracted 
, from accused (Sep) 1871B 
——S. 34 — Book of account when held 
to be proved (Dec) 2551B 
——S. 85 — Order of Revenue Officer in 
mutation proceeding based on untrue 
piece of evidence has no evidentiary 
value in civil suit (Apr) 681E 
~——S, 45 —See Evidence— Appreciation of 
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(Oct) 2119 

——S, 61 
See also (1) Civil P, C. (1908), ©. 18, 
R. 4 (Sep) 1865 


(2) Mysore (Personal and Mis- 
cellaneous) Inam Aboli- 

tion Act (1 of 1955), S. 22 
(July) 1863: 
=S. 683—See ibid, S. 146 (June) 1162A 
——S. 65 (e)— See Income.tax Act (1922), 
S, 54 (1) i (Mar) 671 
-——S, 67— Party seeking to prove execu- 
tion of document — Proof of knowledge 


of contents (Dec) 2548A 
——S. 74 — See Income Tax Act (1922), 
S. 54 (1) - (Mar) 671 


—o— 53, 85, 114 — Registration Act (1908), 
S. 83 — Power of attorney for execution 
and presentation of document for regis- 
tration — Endorsement of Notary Public 
that it had been subscribed and sworn 
before him—Presumption (Apr) 761A 
——S, 85—Registration Act (1908), Ss. 32, 
83'— Execution and presentation of sale 
deed for registration—Vendor in U.S. A, 
~~First power of attorney not duly authen- 
ticated — Second power of attorney duly 
authenticated and noticing first being de- 
fective and same being ratified — Second 
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Evidence Act (contd.) 

power validates transaction and regis- 
tration even though both are earlier to 
second power (Apr) 761B 
—-S. 90 — See Limitation Act (1968), 


S. K (Nov) 2342A 

——-S. 91 
See- (1) Registration Act (1908), 
S. 17 (Aug) 1613 


(2) Stamp Duty — Stamp Act 

(1899), S. 35 (June) 1070B 

—S. 91 — Terms of contract required to 
be in writing cannot be proved otherwise 
than by offering document itself in evi- 





dence (Nov) 2289 
——S. 92 — See Registration Act (1908), 
S. 17 (Aug). 1618 
—S. 101 


See also (1) Custom — Family custom 
(Kerala) (July) 1898A 
(2) Hindu Law—Alienation by 
Karta (Nov) 2228A 
(3) Representation of the Peo. 

ple Act (1951), S. 128 
(Oct) 2025E 
——S. 101 — Witness of one party depos- 
ing that letter written by one S to him has 
been received by him — Burden lies on other 
side to prove its allegation that letter was 
not written by S or that it was written in 

collusion between S and witness 


(Oct) 1949A 
—Ss, 101-104 


See (1) Constitution of India, Arti- 
cle 14 (Oct) 2085A 
(2) Constitution of India, Arti- 
cle 16 (Sep) 1777 

(3) Post Office Act (1898), S. 6 
(Mar) 432B 
——Ss. 101 to 104—Recitals in document 
—Correctness—Onus of proof—Surround- 
ing circumstance can be looked into— 
Discharge of onus (Dec) 2489B 
—-S. 112 — Child born during subsis- 
tence of valid marriage — Husband and 
wife living apart in same village long 
before birth of that child — Presumption 
eae (Nov) 2352B 


See (1) Civil P. C (1808), S. 11 
(Dec) 2489D 
(2) Ibid, S. 85 (Apr) 761A 
(8) Prevention of Food Adulte- 
ration Act (1954). S. 10 (7) 
(July) 1277B 
——%S, 114—Presumption whether aceus- 
ed were receivers of stolen property or 
were dacoits when to be drawn stated 
(Feb) 196B 
—S, 114 — Hindu family will be pre- 
sumed to be joint (May) 996A 
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Evidence Act (contd.) 

—S, 114—Burden to prove that proper- 
ties of the temple are held by reigring 
mahant on trust for public purposes of a 
religious or charitable character lying on 
Board of Religious Trust — No adverse 
inference for failure of mahant to procuce 
certain document whereunder properties 
had been gifted to the founding mahaat 

(Oct) 2057A 
—— 5. 114—Presumption that a document 
is antedated cannot be raised against Jer- 
son producing it on ground of failure of 
the petition-writer to produce register 
required to be maintained by him—It can 
only affect value of petition-writer’s evi- 
dence (Nov) 2557B 
——S, 114 (e)—See Limitation Act (1£63), 

. 18 (Nov) 2€42A 
—5. 114, Tilus. (f) — Marine Insurance 
—Insurance of export cargo — In wsual 
course of business of insurance company, 
marine premium debit note always pre- 
pared at the time when policy was is:ued 
and a copy thereof attached to copy of 
policy kept in the office records — Court 
entitled to rely on presumption afforded 
by illus. (£) of S. 114 that the practice of 
insurance company of attaching such a 
note to the policy had been followed in a 
particular case (Jan) 44A 


——S,. 115 - 
See also (1) Constitution of India, Arti- 
cle 309 (Oct) 1997B 
(2) Ibid, S, 17 (Dec) 2548B 
(3) Houses and Rents — J. P. 
(Temporary) Contro. of 
Rent and Eviction Act (8 
of 1947), S. 1A 
(Nov) 2213 
(4) Specific Relief Act (1877), 
S. 22 (July) 12388B 
——S.115 — Issue estoppel — Rule 3f — 
Rule applies when same issue of fact and 
law have been determined in previous 
litigation (Mar) 458 
S. 115 — Representation of existing 
fact and representation as to prom se to 
do something in future — Distinction 
(June) 1021B 
——S. 115— [If a person having full know- 
ledge of his rights as a possible rever- 
sioner enters into a compromise which 
settles his claim as well ;as the claim of 
the opponent at the relevant time, he can- 
not be permitted to go back on that 
arrangement when reversion actually 
opens (June) 1041B 
S. 115—Suit for pre-emption— Plain- 
tif when estopped from exercising his 
right of pre-emption (June) -158A 








Evidence Act (contd.) 
——S. 182 — Interrogations by Customs 
Officer under S. 171-A, Sea Customs Act— 
S. 132 not attracted {Jan) 44C 
S. 1838 — See Prevention of Food 
Adulteration Act (1954), S. 16 (7) 

(July) 1277B 
—-S. 145 — Use of previous statements 
made :by witness — Witness admitting 
having signed his previous statements 
— Use of statement (Sep) 1910C 
——S, 145 — Statement in Panchanama 
can be used in evidence only for contra- 
dicting witness whose statement is con- 
tained in Panchanama (Nov) 2256A 
S. 145 — Witness confronted by his 
previous statement and given opportunity 
to explain that part of statement which is 
put to him does not constitute substantive 
evidence (Nov) 2256B 
——Ss. 146, 68, 153, 155, 157 — Tape 
recorded statement—Admissibility 

(June) 1162A 
——Ss, 146, 158 — Section 146 not to be 
read with S. 153 in its entirety 

(June) 1162D 
——S, 153 — See also ibid, S. 146 

(June) 1162A, D 

——Ss, 153, 155 — Sections 158 and 155 
must be strictly construed (June) 1162C 
— S. 154 — Mere presentation of appli- 
cation by prosecution that certain witness 
had been won over is not conclusive of 
the allegation (Aug) 1586B 
——S, 155 — See (1) ibid, S. 146 

(June) 1162A 

(2) ibid, S. 158 

(June) 1162C 
——S, 155 (3) — “Which is liable to be 
contradicted” — Does not mean merely 
“which is relevant to the issue”’ 

(June) 1162B 
——S, 157 — See ibid, S. 146 

(June) 1162A 


Excess Profits Tax Act (15 of 1930), S. LOA 
—See also ibid, S. 15 (Dec) 2444B 
S. 10-A—Pendency of valid proceed- 
ing under S. 15 for assessment or reassess- 
ment of escaped eacess profits is a condi- 
tion precedent for exercising power under 
S. 10-A to adjust liability to excess profits 
tax (Apr) 726 
——S, 10A — Applicability — Tax officer 
bound to issue notice under S. 15 before 
applying S. 10A (Dec) 2444A 
——5, 15—Profits escaping assessment— 
The decision of Appellate Assistant Com- 
missioner in assessment proceedings that 
there had been only a partial partition in 
respect of the movable property of one of 
the two partners of the assessee, is a rele-. 
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Excess Profits Tax Act (contd.) 
vant information for initiating reassess- 
ment proceedings ` (Dec) 24445 
Factories Act (62 of 1948), S. 2 (1) — 
Worker—Test for determining is.same as 
under Industrial Disputes Act 

(Apr) 832 (2)A 
——§.9—Inspector appointed under Act 
—Duties of (Feb) 344B 
—-—-S, 112—Rules under—Delhi Factories 
Rules, 1950, Rule 7—Rule7 read with E.. 5 
and its Schedule — Imposition of fee uncer, 
for renewal of licence—Levy is in nature 
of fee and not tax (Feb) 844A 


Finance Act (42 of 1959) (as amended by 
‘Finance Act (1960)), S. 19 (4) — See 
Income-tax Act (1922), S. 18 (8D) , 
(Dec) 2406 
Foreign Awards (Recognition and Enforze- 
ment) Act (45 of 1964), S. 3 — Per Shah 
and Grover JJ. (Ramaswami J. Contra)— 
Expression “submission” means actual 
submission or completed reference and 
does not mean an agreement to refer © 
(Jan) 1C 
——S. 3 — Suit in India not liable to be 
stayed when there is absence of actual 
submission of dispute to arbitration in 
foreign country (Jan) 1D 


Foreigners Act (34 of 1946), S. 2 (a) — 
Prior to its amendment by Foreigners 
Law (Amendment) Act (11 of 1957) which 
came into force on 19-1-1957 — In deter- 
mining the status of a person entering 
into India on 1-4.1955 the definition of a 
foreigner in S.2(a) prior to its amend. 
ment read with Art.5 (a) of the Consti- 
tution is of relevance (July) 1382 
—_5. 3 (2) (c)—Deportation of foreigners 
—Notification under Art. 258 by President 
entrusting Government of J. & K. func. 
tions of Central Government under S. 3 
(2) (c) — Government of J. & K. can 
validly order deportation of foreigner 
(Feb) 887B 
——S, 14 — See also Foreigners Order 
(1948), R. 7 (2) (Mar) 472 
——-§. 14— Prosecution of Indian national 
under 5,14 on charge of overstaying in 
India period of his Pakistani permit when 
not maintainable _ (July) 1382 
Foreigners Order {4948}, R. 7 (2)—Person 
leaving India for Pakistan in 1947 and 
returning India on Pakistani Passport 
and overstaying in India withot obtaining 
residential permit — Conviction under 
S. 14 of Foreigners Act (1946) proper 
(Mar) 472 
Foreign Exchange Regulation Act (7 of 
4947), S. 12 (1) — Payment for exported 


Foreign Exchange Regulation Act (contd.) 
goods—Filing of declaration as to valu- 
ation — Under-valuation in declaration 
does not amount to contravention of res- 
trictions imposed by S. 12 (1) (Jan) 116A 
— Ss, 23 and 28A—See ibid, S. 27 

(Jan) 1158 
——S. 283C—While passing sentence Court 
can consider the facts that liability of 
accused was vicarious or that contraven- 
tion took place without his knowledge or 
due to his negligence _ (Nov) 2162B 


——§, 28.C (1)—Offence of attempting to 
export Indian Currency by firm of part- 
ners— Money belonging to firm and entries 
made in account books of firm — Acting 
partner whether liable for offence ; 

' l (Jan) 28C 
——S, 23C {1) and (2)—“Person incharge” 
means person who is in over all control 
of day to day business of the company or 
firm (Nov) 2162A 
——Ss. 27, 23, 23A—Incorrect declaration 
by party in contravention of Rules framed 
under S. 27 or Forms prescribed under 
Rules—Effect . (Jan) 116B 


Forest Act (46 of 1927), S. 34A (Bom)— 
See Tenancy Laws — Bombay Merged 
Territories and Areas (Jagirs Abolition} 
Act, 1958 (39 of 1954),S.11 (Aug) 1645 


Forward Contracts (Regulation) Act (74 of 
4952), S. 11—See ibid, S. 15 (Jan) 166 
—Ss. 15 and 11 — East India Jute and 
Hessian Exchange Ltd., Bye-laws, Bye- 
laws 1(b), 15 and 17 —~ Bye-law 1 (b) is 
mandatory (Jan) 166 


Fruit Products Order (4955), Cl. 15 — See 
Interpretation of Statutes (Apr) 815 
? 


Fundamental Rules 
See under Civil Services, 


General Clauses Act (40 of 1897), S. 6 
See also (1) Gold (Control) Act (1968), 
S. 116 (2) (June) 1193. 
(2) Interpretation of Statutes 
. (Apr) 815 
——S. 8 (1)—See Central Excises and Salt 
Act (1944), S. 12 (Mar) 454B 
—S. 26—See Interpretation of Statutes 
(Apr) 815 
Gift Tax Act (48 of 1988), S. 2, Cl. (xxiv). 
sub-el. (d) — Hindu undivided family — 
Coparcener agreeing to take lesser share 
—Effect (Dec) 2410A 
——S, 2, Cl. (xxiv) Sub-cl. (d) — Transfer 
of property — Transaction—Meaning of 
—As partition of H. U. F. does not effect 
any transfer it does not come within the 
scope of the sub-clause (Dec) 2410B. 
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Gold Control Act (45 of 1968), Preanrble— 
Gold Control Act (1960) is valid 

(June) 1170G 
——S, 2 (p), Explanation — “Gold article 
and ornament” — Distinction 

(June) 1170D 
——S, 6(1)—See Gold (Control) Act (1968), 
S. 16 (June) 1170F 
——S.16 — Section 16 is applicakle to 
pawn broker (June) 1170F 
——S, 16 (1)— Provision requiring Pawn 
broker to make monthly declaration under 
Form GS III does not impose unreasona- 
ble restriction on his right under Art. 19(1) 
(£) or (g) of the Constitution (June) LI7UA 
——S. 58— Validity— Provision is valid 

(June) 1170E 
——S, 68 — Notice prior to confiszation 
proceedings — Necessity (June) 117t B 
——S. 71—See also ibid, S. 68 

(June) 1170B 
——S. 71—Provision for confiscation of 
gold on failure of pawn broker to submit 
monthly return imposes unreasonable re. 
striction on his right to acquire, hold and 
dispose of gold and gold ornaments, etc. 


(June) 1170C 
——S. 99-—See ibid, S. 68 (June) 1170B 
——$.1 


16 (2) — Notice under R. 126 (1) 
(10) of Gold Control Rules initiating pro- 
ceedings for forfeiture of seized gold must 
be deemed to continue by virtue of S. 6 of 
General Clauses Act on repeal o= Gold 
Control Ordinance, 1958 (June) 1193 


Government Grants Act (45 of 1895), S. 3— 
Absence of express provision in the grant 
of land that grantor transferred his right 
to sub.soil—Question whether thaz right 
is included in the grart how to be deter- 
mined (Aug) 1569A 


Government of India Act (1935) (26 Geo. Y, 
& 1, Edw. VIII, ©. 2), S. 142-A — Power 
under S. 142.A to impose tax does not get 
exhausted by its exercise once. Profession 
Tax Limitation (Amendment and Valida- 
tion) Act (1949) is saved under Art. 276(2), 
Proviso of the Constitution (Sep) 1696A 
——S, 240 — See Constitution of India, 
Art, 811 (Nov) 2242B 


Government of India (Allocation of Busi- 
ness) Rules (1961)—See Constitution of 
India, Art. 311 (2) (Aug) 1547 


Government Servants Conduct Rules (1926) 
See under Civil Services, 

Gujarat Industrial Development Act (23 of 

4962), S. 1_ Act is valid (June) 1188A 


Gujarat Panchayat Act (6 of 1942) 
See under Panchayats. 


Guru Nanak University Amritsar Act (24 
of 1969) 
See under Education. 


HIGH COURT RULES AND ORDERS 


—High Court Rules (All.), Ch. VIII, R. 5 
— See Letters Patent (All), Cl. 10 
(Nov) 28874. 


p 


Hindi Sahitya Sammelan Ast (13 of 1962), 
S. 4 — See Constitution cf India, Art, 19 
(1) (c) (May) 966A 
Hindu Adoptions and Maintenance Act (18 
of 1956), S, 23 (2)—Claim for maintenance 
by wife and daughter — Quantum — De- 
termination — Test — Date from which 
claimable (Feb) 284A 
S. 28 (2) (d) — Amount regularly re- 
ceived by wife @ Rs. 259/- p. m. from 
her father during his lifetime — Sum se. 
received not her income but only a 





bounty — Not a fact to be taken into. 
consideration under S. 28 (2) (d) 
(Feb) 234B 


Hindu Law — Alienation— Alienation by 
Manager of joint Hindu family even 
without legal necessity is voidable and 
not void (Apr) 776A 
—— Alienation by Karta — Proot of legal 
necessity by alienee when not necessary 
: (Nov) 2228A 
— Conversion to Hinduism — Evidence 
of — Bona fide intention to be converted 
accompanied by conduct—Suflicient 
(Nov) 23524, 


-———Family arrangement — Parties to the 


compromise need not all belong to one 
family (June) 1041D 
——Family arrangement — Has to be 
considered as a whole ` (July) 1387A 
— Hindu undivided family — See Ten- 
ancy Laws — U. P. Zamindari Abolition 
and Land Reforms Act (1950) (1 of 1951), 
S. 23 (1) (a) (Sep) 1687 
Joint family property — Alienation 
for legal necessity by limited owner — 
Suit to set it aside — Recital in sale-deed. 
that full consideration is paid — Onus on 
plaintiff i (June) 1028A 
Joint family property—Alienation — 
Legal necessity — Proof — Recital in 
sale-deed of legal necessity—Evidentiazy 
value f (June) 1028B8 
Joint family property — Alienation 
for legal necessity — Suit to set it aside — 
Plea of fraudulent representation and 
exercise of undue influence over vendor— 
Dehial by vendee — No issue raised and 
no evidence led in trial — Effect 

(June) 1028G 
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Hindu Law (contd.) - 
—-—Joint family—Separation—Presump- 
tion that members of Hindu family are 
joint is stronger in case of father and his 
sons (Oct) 19624 
—— Minority & guardianship—See Hindu 
Minority and Guardianship Act (1956), 
5.6 ` (Feb) 315B 
——Religious Endowment — See Consti- 
tution of India, Art. 19(1)(f) (May) 891A 
Religious and Charitable Endow- 
ments — Feeding of Sadhu and giving 
hospitability to wayfarers not by itself 
indicative of temple being public temple 
(Oct) 2057B 
——Religious and Charitable Endow ments 
— Members of public freely admitted to 
temple for worship and/or for attending 
festivals celebrated by mahants — Infe- 





rence (Oct) 2057C 
—Religious and Charitable Endow- 
ments — Question whether property is 


given to head of mutt for his persona: 
benefit only — Considerations 

i (Oct) 2057D 
—— Religious and Charitable Endow- 
ments — Installation of idol permanently 
on pedestal — Temple constructed on 
grounds separate from residential quarters 
of mahant—Inference (Oct) 2057E 
——Religious and Charitable Endow- 
ments —Properties appertaining to Asthal 
when to be considered as properties of 
public trust for religious or charitable 
purposes (Oct) 2057F 
——Religious endow ment—Oferings and 
worships—Right of Swetambari Sects of 
Jains to worship in a temple according 
to their tenets—Sect to which temple be- 
longs not conclusive — Digambaris have 
tight to object (Dec) 2540B 
———Succession — Rule of primogeniture 
— Two or more equal claimants from 


common ancestor — Eldest member in 
senior most line will be preferred 
(Apr) 681B 


Hindu Marriage Act (23 of 1955), S. 17 — 
See Penal Code (1860),S.494 (June) 1153 
Hindu Minority and Guardianship Act (82 
of 1956), S. 6 — Natural guardians — 
Mother comes only after death of father 
—Father not taking any interest in minor 
— Mother treated as natural guardian 
(Feb) 315B 


Hindu Succession Act (30 of 1956), S. 7 (3). 


— See Kerala Agricultural Income.tax 
Act (1950), S. 24 (Dec) 2518 
-S. 7 (8) — Sthanam property—Death 
of sthanamdar — Estate duty, liability to 
— Extent of property passing — Effect of 
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Hindu Succes:3a Act (contd.) 

S. 7 (8) — See Estate Duty Act (1958), 
Ss. 5 and 7 (Nov) 2392A 
——S. 14 (2)— A widow who succeeds 
to properties of her deceased husband on 
the strength of will executed by the hus- 
band in her favour cannot claim any 
rights in the properties other than those 
conferred by the will (Apr) 745B 


HOUSES AND RENTS 


—Bombay Rent Restriction Act (46 of 
4939), Ss. 4 (2) (b) and 11—Lease of lands 
to construct houses and to let out or to 
use it in any manner — Not for purpose 
of business or trade (June) 1081A 
——~-S. 4 (2) (b) — Words “business” or 
“trade? — Interpretation — Word “‘busi-. 
ness” as interpreted in income.tax law, or 
in terms of a covenant or the Companies 
Act cannot be used in interpreting the 
words in S. 4 (2) (b) (June) 1081D 
-——S. 11 — See ibid, S. 4 (2) (b) © 
(June) 1081A 
— Bombay Rents, Hotel and Lodging House 
Rates Control Act (57 of 4947), S. 12 (2)— 
Demand notice not giving break-up of the 
sum claimed as due per month not invalid 
(Mar) 659A 
——-S, 12 (2) — Demand notice by land- 
lord for permitted increases as due under 
the Act is not effective only from date of 
notice (Mar) 659B 
~——S, 28 (1) — Exclusive jurisdiction of 
Small Cause Court — Relationship of 


- landlord. and tenant between parties in 


respect of every matter covered by S. 28 
(1) not necessary (Aug) 1495A 
— S. 28 (1) — Registered agreement em- 
bodying deed of charge for construction 
loan executed by defendants in favour of 
plaintiff — Deed complying with all re- © 
quirements of S. 18 (3) — Defendants 
failing to let out premises after comple- 
tion to the plaintiff in spite of provisions 
to that effect in deed of charge — Suit by 
plaintiff for enforcing charge for recovery 
of loan—Held, that suit related to “claims 
or questions arising out of this Act or 
any of its provisions” within S. 28 (1) 
(Aug) 1485B 
-~Hast Punjab Urban Rent Restriction Act 
(8 of 1949), S. 2 (i) — Electric charges not 
fixed — Rent payable in advance—Elec- 
tricity charges do not form part of Rent 
(May) 987A 
==—5, 2 (i) — Whether a fixed amount 
paid every month as electric charges. 
forms part of the Rent (Quaere) 
(May) 987B 
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Houses and Rents (contd.) . 
—Madhya Pradesh Government Pramises 


(Eviction) Act (46 of 1952), S. 3 — Order ` 


of eviction held not sustainable Govern- 
ment having failed to satisfy Court that 
premises in question was Government 
premises (Aug) 1477 
——S, 4 — See ibid, S. 3 (Aug) 1477 
—Wiysora Rent Control Act (22 of 1961), 
S 21—Proceedings for eviction of tenant 
and recovery of possession of premises— 
Claim for’ compensation for improve- 
ments cannot arise for consideration 
l (May) 942B 
——S, 21 (1), Proviso (j) — Eviction of 
tenant — Ground of — Reasonable and 
bona fide requirement of landlord for im- 
mediate demolition and rebuilding —Proof 
(May) 942A 
—U. P. (Temporary) Control of Rent and 
Eviction Act (8 of 1947), S. 1. A — Benefit 
under S, 1-A in respect of buildings con- 
structed after 1-1-1951 can be validly 
waived by landlord (Nov) 2218 
——S. 8 (4)—See ibid, S. 16 (Nov) 2861 
-——Ss. 16, 3 (4) — Order of District 
Magistrate, sanctioning institution of a 
suit in ejectment becoming final under 
S. 3 (4) — Order cannot be challenged in 
collateral proceedings (Nov) 2361 


—— —— 


Hyderabad Abolition of Inams (Amend- 
ment) Act (10 of 1956) 
See under Tenancy Laws. 

Hyderabad Abolition of Inams and Cash 
Grants Act (8 of 1955) 
See under Tenancy Laws. 


Hyderabad Jagirdars Debt Settlement Act 
(42 of 1952) 
See under Debt laws. 
Import and Export Control Order, Entry 
295—See Imports and Exports (Control) 
Act (1947), S. 3 (Aug) 1558A 
imports and Exports (Control) Act (18 of 
4941), S. 3 — See Customs Act (1962), 
-S. 111 (d) : (Feb; 293B 
—S. 3 — Iron and Steel Controllers 
Public Notice No. 1/1-3/62, dated 6-12 
1962, is not retrospective (Apr) 704A 
——S. 3 — Import and Export Control 
_ Order, Entry 295 — Powers of Collector 
of Custom while examining good; im. 
ported under license and covered by 
Entry 295 (Aug) 1558A 
——S.5 (as amended by Act 4 of 1960)— 
Breach of conditions cf licence —E:tect 
(Jan) 170 
~——-§. 5—Imports (Control) Order (1955), 
Cl. 5 (4)—Import of two printing presses 


Imports and Exports (Control) Act 
(contd.) 
under actual user’s licence— Condition of 
licence that goods will be utilized only 
for consumption as raw materials or ac- 
cessories in licence.holder’s factory and 
no portion thereof be sold — Licensee 
negotiating for sale of one of them during 
the period when procedure in regard to 
its import was being carried out and 
actually selling it thereafter — Held, the 
condition of licence was applicable and 
breach thereof was fully intended and 
designed (July) 1283B 
Imports (Control) Order (1955), Cl. 5 (4) 
— See Imports and Exports (Control) Act 
(1947), S.5 (July) 12838B 
-———Part 1V Sch. I Item 1 — See Customs 
Act (1962), S. 111 (d) (Feb) 293B 


Income-tax Act (41 of 4922) —See Income 
Tax (Amendment) Act (1959), S. 4 
(July) 1256B 
——S. 2 (6A) and (6C) — See Income Tax 
Act (1922), S. 4 (Nov) 2875 
——S, 2 (9) —See Income Tax Act (1961), 
S. 154 (Nov) 2204 
——S. 3—See ibid, S. 16 (3} (a) (ii) 
(Jan) 338A 
—S, 3 — Hindu undivided family— For 
family to become taxable entity need not 
consist of two or more male members 
(Jan) 38B 
——S, 3 — Business run by Hindu un- 
divided family — Income derived by co- 
parcener—Whether assessable as indivi. 


‘dual income or income of joint family— 
‘Test indicated 


(Aug) 1454 
——Ss, 4, 10 — Profits over sale of shares 
acquired not for dealing in them—Would 
be on capital account (Apr) 794D 


— Ss. 4, 10—Sale of investment realising 


enhanced profits — Whether and when 
profits are assessable to tax — Test laid 
down (Apr) 794E 
——S, 4—-Capital or income— Compensa- 
tion received by assessee for termination 
of one of its managing agencies, which 
resulted in destruction of a source of 
income is capital receipt (Aug) 1590B 
——S. 4 — Question. whether a receipt is 
capital or income is a mixed question of 
law and fact (Aug) 1590C 
——S. 4 — Question whether a receipt is 
revenue receipt or capital receipt has to 
be determined entirely by its character 
in the hands of the receiver (Nov) 2375 
——S, 4 (1) (b) (i) —Accrual of income — 
Managing agent — Mercantile system of 
accounting — Income relinquished after 
it had become “due” but before it became 
payable ._ (Nov) 2396 
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Income-tax Act (4923) (contd.) 

=S. 4 (3) Profits—Excess amount ob- 
tained by assessee on sale of portion of 
mortgage property which was formerly 
purchased by him in money-lending 
business, are profits and gains of that 
business (Dec) 2461 
——S. 4 (3) (i)—See Ibid, S. 66 (2) 


(Dec) 2439A 
——S, 10—See ibid,S.4 (Apr) 794D,E 


——S. 10 — Amount received by creditor 
assessee without direction from debtor 
about its appropriation, not entered by 
assessee in his account books, can be 
treated as income by way of interest 
(Oct) 2074C 
` ——-S, 10—Agreement for avoidance of 
double Taxation in India and Pakistan 
1947 Item 5 (g) and 9—-Income from busi- 
ness or other sources (Oct) 2114 
S. 10 (2) Expenditure for business— 
Litigation: expenses— When amounts to 
business ex penditure (Oct) 2129 
—--S. 10 (2) (vii)—Business loss — Sale 
of business after carrying it for a part of 
the accounting year—Loss arising out of 
sale can be set-off (Nov) 2274B 
——S. 10 (2) (xi) and (xv) — Income-tax 
paid under statutory obligation under 
S. 18 (7) cannot be allowed as business 
expenditure under S, 10 (2) (xv) 
(Nov) 2284 
——S, 10 (2) (xv)— —Business et sat 
The amount of sales tax paid or payable 
by the assessee is an ‘expenditure’ within 
meaning of S. 10 (2) (xv) (Oct) 2145 
—~ S. 10 (2) (xv)—See (Nov) 2896. 





—-S.10 (2) (xv)—Business expenditure . 


— Business of cultivation of sugarcane and 
manufacture of sugar—Commission paid 
_to managing agents—I£ permissible 

(Dec) 2434A 
—-5. 10 (2 A) — Amount representing 
bonus payable shown in 1950.51 on debit 
side—Amount remained unpaid for some 
years—In accounting year 1957.58 part 
of amount paid to employees in full 
settlement and balance credited to profiz 
and loss accounts—Credit treated as in- 
come accruing in the year 1957-58 and 
assessed to tax — No allowance or 
deduction in respect of bonus made in 
the assessment year 1950-51—Nothing to 
show -that assessee had obtained any 
benefit relating thereto in assessment 
year 1957-58—Amount is not assessable 
under S. 10 (2A) (Jan) 123 
——-§, 12-B (1)—Dissolution of partner- 
ship assets of firm valued and partner 
paid certain amount in lieu of his share of 


S. 297 (2) 


Income.tax Act (4922) (contd.) 
assets—Amount received by partner can- 
not be taxed as capital gains (Nov) 2270 
——S, 16 (1) (c) Third Proviso — Hxemp. 
tion — Deduction in computing total 
income settlement containing provision 
for retransfer of a part of its income to 
the settlor (Dec) 2516: 
——Ss, 16 (8) (a) (ii) and 3 — Assessment. 
in capacity as Hindu undivided fami]y— 
Section 16 (3) (a) (ii) not applicable— In. 
come of minor children of assessee can. 
not be included in his income 
(Jan) 38A 

—S. 17 (1}—See Income.tax Act (1961), 
S. 154 (Nov) 2204 
—— 5.18 (8D) and (8E) (as inserted by 
Act 12 of 1959) - Dividend on preference 
share — Deduction of tax at source — 
Failure to deduct—Effect (Dec) 2406 
——S. 18A—See Income-tax Act (1961), 
(Jan) 95 
——S, 28A—Super-tax—An order made 
under this section directing payment of 
additional super tax is not an order of as. 
sessment within the meaning of S. 34 (3) 
and to such an order the period of limita. 
tion prescribed thereby does not apply 

(Dec) 24716 
—-S. 23A (9), Explanation (b) (iii) (as it 
stood prior to amendment of 1957)— Com- 
pany in which the public are substan- 
tially interested—Essential conditions to 
be satisfied (Dec) 24714A 
——S. 24 (2) — Dividends received on 
shares forming assessee’s trading assets— 


` Can be set off against loss carried forward 


from earlier years (Nov) 2274C. 
——S, 24 (2)— Whether separate transac. 
tions by a Company constitute “Same 
business”—Decisive test (Nov) 2293 
——S, 24 (2) (before amendment of 1955} 
—Set-off of loss against profits of several 
businesses is available only where all 
constitute one “same business” — Tests 
for (Nov) 2328 
——Ss. 24.B, 34—Reassessment of income 
of deceased in hands of his legal represen- 
tatives—Notices under S. 34 relating to 
period subsequent to death are invalid 

(Jan) 37A 
— Ss. 24.B and 34 — Reassessment of. 
income of deceased person—Notice must 
be issued to all executors under the will 
or all legal heirs as the case may be 


(Jan) 87B 
——S, 24B (3)—See ibid, S. 34 (3) Second 
proviso (Jan) 147 


—— S. 26A—Registration of firms—Joint 
Hindu family—Two or more coparceners 
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Income.tax Act (4922) (contd.) 
entering into partnership—Firm can be 
granted registration — Partnership Act 
(1932) (Feb) 383 
—— S, 26-A—Application for registrat‘on 
under S. 58, Partnership Act made before 
end of such previous year but actuelly 
registered after end of such year — F:rm 
cannot be treated as registered before the 
end of previous year under R. 2 (b) 
(June) 1015 
<—S, 27—Multiple defaults — Asse:see 
must show cause for each default 
(May) 854 
— S. 33 — Subsequent Tribunal having 
advantage of examining assessee’s tran- 
sactions during longer period and having 
more comprehensive picture of all tran- 
sactions ~Can come to conclusion di Fer- 
ent from that arrived at earlier:( Apr) 734C 
——S. 34— See ibid, S. 24B (Jan) 374, B 
——S. 34 (l)—Disclosure—Mere produc- 
tion of account books or other evidence 
from which material facts could Lave 
been discovered with due diligence not 
sufficient (Aug) 1685B 
——S. 84 (1) (a) — Assessee disclosing all 
primary facts in his return necessary for 
assessment—Income Tax Officer is incom- 
petent to start .reassessment proceed_ngs 
under S. 84 (1) (a) merely because he had 
dropped assessment proceeding o2 a 
wrong legal inference from facts dis- 
closed (Apr) 747 


—S. 34 (1) (a)Assessee disclosing pri- 
mary facts relevant to assessment—He is 
under no obligation to instruct Officer 
about inference to be drawn from them 
(Aug) 1€385A 

——S. 84 (1) (a) — Income Tax Officer re- 
garding his inference from evidence and 
material produced to be erroneous —C ther 
conclusion possible — Still proceeding 
under this section will not lie 

(Aug) 1635C 
~—— S. 34 (1) (a)—Income.tax Officer can 
initiate proceedings under S. 34 when at 
the time of issuing notice under S. 84 (1)(a) 
he has formed a belief on the basis of 
material before him that there was umder- 
assessment and that the same has resulted 
from non. disclosure of material facts 

(Oct) 23744 





— S. 34 (1) (a) — Income.tax Officer is- 


not required to issue fresh notice cnder 
S, 34 (1) (a) where the assessment order 
under S. 34 is set aside by Appellate 
Assistant Commissioner only on ground 
that assessee had not been given proper 
. opportunity to put forward his case 
(Oct) £074B 


Income.-tax Act (4922) (contd.) 
——S. 34 (1) (a) -At time of first re-open- 
ing of assessment of Hindu undivided 
family and of individual members pri- 
mary facts necessary for re.assessment of 
family were in possession of Income.tax 
officer — He proceeded to make re-assess. 
ment of individual members by includ- 
ing amounts in question in their indivi- 
dual accounts — He could not a few days 
later merely change his opinion and issue 
another notice under S. 34 to fanily seek- 
ing to include amount in question in in- 
come of the family (Nov) 2881 
——S; 34 (1A) — Reasons for belief — In 
order to start proceedings for reassessment 
there must be some material or fact in the 
reasons therefor on which any belief can 
be founded of the nature contemplated 
under S. 84 (1A) (Dec) 2451B 
—— S. 34 (3) — See ibid, S, 234 
. (Dec) 2471B 
——S,. 34 (8) — Second Proviso and Sec- 
tion 24B (3)— Income tax returns filed by 
one R — Assessment complsted after his 
death, describing assessee as estate of R 
by heirs and legal representatives of R — 
Fresh assessments ordered in accordance 
with provisions of S. 24B —Held Ss, 84 (3) 
Second Proviso and 24B (3) applied to the 
facts (Jan) 147 
——S, 84 (3)— Word “assessment” —Inter- 
pretation of— Means not me-ely computa- 
tion of income of assessee but.also deter- 
mination of tax payable by him 
3 (Nov) 2219A 
S. 34 (4) — S. 34 (4) as inserted by . 
Amendment Act of 1959 contemplates 
notice issued ‘after coming into force of 
1959 Act (July) 1256A 


——S. 35 — Mistake apparent on record 
brought to notice of Income-taz Officer — ` 
He cannot refuse to exercise power under 
S. 85 (Jan) 33D 
S. 35— Rectification of mistake—Ap- 
plication — Income-tax Cfficer cannot 
modify status of assessee without first giv- 
ing him notice (Jan) 38E 
-——S. 41 (1)—See Wealth Tax Act (1957),. 
S. 21 (1) (as it stood prior to 1964 amend- 
ment) (Dec) 2463A 
———§, 54 (1)—Assessment crder — Would 
be admissible in evidence if produced by 
assessee or his representative. in. interest 
i (Mar) 671 
——S5. 66 — Adventure in the nature of 
trade— Mixed question of law and fact 
(Apr) 794B 
—S. 66 — Neither High Court in refer- 
ence nor Supreme Court in appeal can 
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re.appreciate material on record to find 
out whether facts found by Tribunal are 
correct or not (Aug) 1590A 
——-§, 66 — High Court cannot disturb 
finding of fact recorded by Tribunal when 
same is not challenged before it by rais- 
ing appropriate question (Nov) 2274A 
———§. 66 (2)— Question of law - Finding 
as to uureality of trust (Dec) 2489A 
-—S, 66.A—-See ibid, S, 68 (Aug) 1590A 


Income.Tax Act (43 of 1964),-S. 11 — See 
Assam Agricultural Income-Tax Act (9 of 
1939). S. 8 (g) (Oct) 2135B 
—-S. 41 (1) —Assessee made liable under 
S. 41 (1) must be the same to whom allo w- 
ance in respect of business expenditure 
has been granted earlier (Dec) 2591 
——S, 48 — See Income.tax Act, Ss. £5 
(2) (i) and 48 (Nov) 2389 
Ss. 55 (2) (i), 48 — Calculation of 
capital gain or loss — Market value of 
shares on 1-1-1954 (Nov) 2389 
—— §. 56 — Interest on amount of asses- 
see’s own contribution to unrecognised 
provident fund is “income from other 
sources’ within S. 56 
——-§. 147 — See (Nov) 2389 
——~§S. 151 (2) — Notice issued under 
S. 148 read with S. 151 (2) by I. T. O. on 
feeling that certain transactions by asses- 
sees with creditors were bogus and that 
there was case for investigating truth of 
alleged transactions is invalid (Apr) 730 
——S, 154 — Rectification of assessment 
— ‘Mistake apparent from the record’ — 
Whether Income Tax Officer has juris- 
diction under S. 154 to rectify assessment 
of a firm originally made under S. 17 (8) 
of the Act of 1922 (Nov) 2204 
———-Ss, 278, 297 (2) (g) — Assessment pro- 
ceedings for the years 1960.61 and 1961- 
62 initiated under S. 18-A of Income-taxz 
Act (1922) — Completion of assessment 
after 1.4-1962—Income-tax Officer taking 
view that assessee had furnished inaccu- 
rate and untrue estimates of tax without 
satisfactory explanation — He is entitled 
to impose penalty under S, 278 (Jan) 95 
—— S. 297 (2) (g) — See Ibid, S, 278 

(Jan) 95 
Income-tax (Amendment) Act (41 of 1959), 
S. 4 — Scope — Only’ ground on which 
validity of notice issued under S. 34 (1) 
(a) before the commencement of the Act 
cannot be attacked is that at the time of 
issue of the notice the period prescribed 
under S. 34 (1) (a) prior to its amendment 
by S. 18, Finance Act (1956) had expired 
(July) 1256B 





(Apr) 725A 


Income Tax Rules (4922), R. 23 — Rule 
for splitting agricultural income from 
that chargeable to income.tax — Scope of 

(Dec) 2434B 
I. P. S. (Regulation of Seniority) Rules. 
(195%) — See under Civil Services. 


Indore Municipal] Act (4 of 1909) 
See under Municipalities, 


Industrial Disputes Act (44 of 1947), S. 2. 
(i) (k) and (s) — See ibid, S. 10 (1) (d) 
~ (July) 1259 
——S, 2 (j) — Industry — Activities of 
Bombay Panjrapole Bhuleshwar held to 
be industry (Dec) 2422 
——S, 2 (s)— See also Factories Act (1948), 
S. 2 (1) (Apr) 832 (2)A 
———S, 2 (s) (as amended by Act 36 of 1956} 
— Workman, who is — Workman must be 
held to be doing that work which is his 
main work (May) 922A 
——S, 2 (s) (as amendèd by Act (36 of 
1956) — Workman — Transport Engineer 
in Burma Shell Oil Storage and Distribut- 
ing Co. of India, Ltd. — Comes within 
exception (iv) (May) 9228 
——S. 2 (s) (as amended by Act 36 of 
1956) — Workman — District Engineer 
in Burma Shell Oil Storage and Distribut- 
ing Co. of India, Ltd.-~ Comes within 
exception (iv) (May) 922C 
———§, 2 (s) (as amended by Act (86 of 
1956) — Workman — Foreman (Chemi. 
cals) in Burmah Shell Oil Storage and 
Distributing Co. of India, Ltd.— Whether 
a workman (May) 922D 
——S, 2 (s) (as amended by Act 36, of 
1956) — Workman— Fuelling Superinten-. 
dent in Burma Shell Oil Storage and Dis. 
tributing Co. of India, Ltd. — Whether 
a workman (May) 922E 
— S. 2 (s) (as amended by Act 36 of 
1956) — Workman — Chemist in Burma: 
Shell Oil Storage and Distiibuting Co, of 
India, Ltd. — He is a workman 
(May) 922F 
—— S. 2 (s) (as amended by Act (86 of 
1956) — Workman — Sales Engineering 
Representative in Burma Shell Oil Storage 
and Distributing Co. of India, Ltd. — He 
is not a workman (May) 922G 
S.2(s) (as amended by Act 36 of 
1956) — Workman — Blending Super- 
visors in Burma Shell Oil Storage and 
Distributing Co. of India, Ltd. — Some 
are workmen and some are not . 
(May) 929, 
——S. 2 (s) (as amended by Act 86 of 
1956) — Workman — Foreman in Burma 
Shell Oil Storage and Distributing Co. 
of India Ltd. not workman (May) 922% 
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—S, 2 (s) (as amended by Act 36 of 1956) 
— Workman — Depot Superintendert in 
Burma Shell Oil Storage and Distribut- 
ing Co. of India, Ltd. (May) 322J 


—S, 2 (s) (as amended by Act 36 of 2956) 
—Workman — District Sales Representa- 
tive in Burma Shell Oil Storage and Dis- 
tributing Co. of India, Ltd.—Not a work- 
man (May) 922K 
—S. 10—See also ibid, S. 838 (Dec) 2417 


S. 10 — Reference of industrial dis- 
pute for adjudication—Subsequent closure 
of industry or taking over of underteking 
by another (Dec) 2521A 
—-—§,. 10 (1) (d)—Hospital run by Gcvern- 
ment as a part of its function—Reference 
by Government under S. 10 (1) (d) iazom- 
petent (July) 1259 
——S. 33 — Dismissal of an employ2e in 
violation of S. 33 — Reinstatement 
(Dec) 2417 
_ —S. 33A—See ibid, S. 33 (Dec) 2417 
——S, 33C (2) — Computation of benefits 
under award — Labour Court is ccmpe- 
tent to interpret award to settle disputes 
as to rights under such award (Sep} 1902 
——S, 33-C (2) — Application by bank 
employee for grant of special supervisory 
allowance under Sastry Award -- If em- 
ployee discharging duties of a supervisory 
nature (Nov) 2200A 
—Sch. 2 item 3— See ibid, Szh. 8, 
item 11 (Dec 2414 
—Sch. II, Item 8 — General rule on 
setting aside wrongful dismissal of a 
workman is reinstatement (Nov. 2171 
——Sch. 2, Item 6 —~Domestic enqviry— 
Bias — Enquiry officer being junior advo- 
cate and at times appearing on behalf of 
management — No bias to be inferred 
. (Jar) 22A 
——Sch. 2, Item 6 — Domestic enquiry— 
Bias — Enquiry officer being lawyer and 
his report bearing stamp of a lawyers 





work — Circumstances do not justify 
conclusion that he acted unduly hastily 
(Jam) 22B 


— Sch. 2, Item 6 — Domestic inquiry— 
Bias — Mere ‘fact that Works Menager 
‘referred to opinion of others did not 
exclude his having formed his own opinion 

a (Jaa) 22C 
—Sch. 2, Item 6 — Domestic inguiry— 


Act of indiscipline — Worker blowing ` 


whistle at instance of another worker 
leading to stoppage of work in factory — 
Cannot be tolerated (Jar) 22D 
——Sch, 3, Item 2 — Compensatory and 
other allowances — House rent allowance 


Industrial Disputes Act (contd.) 
— Labour court allowing meagre amount 
as house rent allowance to workers paid 
very low—Cannot be said to be unreason- 
able when company’s financial position 
is sound (Oct) 2134 . 
-~—Sch. 8, Item 2 — Medical allowance 
—Bipartite Settlement—Standardisation 
(Dec) 2454 
——Sch. 3, Item 5 — Bonus — Full Bench 
formula — Applying of (Dec) 2521C 
——Sch, 3, Item 5 — Available surplus— 
Prior charge — Return on paid up .share 


capital (Dec) 2521D 
— Sch. 3, Item 5 — Available surplus— 
Prior charge — Statutory contingency 


reserve and statutory development reserve. 

(Dec) 2521E. 
——Sch. 3, Item 5—Available surplus for 
distribution as bonus — Advances not 
made in course of business~ transactions 
of a nature as would form part of work- 
ing capital (Dec) 2567A 
———Sch, 3, Item 5—Computation of gross 
profit for calculation of suzplus available 
for bonus — Income accruing from trade 
investments (Dec) 2567B. 
~~~ Sch. 3, Item 5—Computaticn of gross 
profit for calculation of surplus available 
for bonus — Interest earned by Company 
on loans advanced on persona! security 
(Dec) 2&67C 
——Sch. 3, Item 5—Compntation of gross 
profit for calculation of surplus available 
for bonus —Entries in registers produced 
by Company showing original cost of 
buildings (Dec) 2567D 
-——Sch. 3, Item 5—Computation of gross. 
profit for calculation for surplus available 
for bonus—Claim for rehabilitation grant 
tor machinery (Dec) 2567E 
——Sch, 8, Item 5—Claim for rehabilita- 
tion grant for machinery in calculation 
of surplus available for bonus— Machinery 
working only in one shift on iron and 
steel {Dec) 2567F 
—— Sch. 3, Item 5—Claim for rehabilita- 
tion grant for machinery in calculation of 
surplus available for bonus — Divisors 
should be worked out only after estimat. 
ing correctly life of machinery 

(Dec) 2567G 
——Sch, 3, Item 5—Claim for rehabilita- 
tion grant in calculation of surplus availa- 
ble for bonus — Depreciation 

(Dec) 2567H 
——Sch. 8, Item 5— Computation of gross 
profit for calculation of surplus available 
for bonus—Allocation of surplus between 
Company and workmen — Rate of bonus 
paid to officers (Dec) 25671 
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——Sch, 3, item 11 — Reinstatement of 
workman— Termination of services of an 
employee discharging an office of trust 
on ground of loss of confidence — Power 
‘of Industrial Tribunal (Dec) 2414 


Institute of Technology Act {59 of 1964). 
S. 27, Statute 13, Cls. (9) and (5)—Services 


of probationer are terminated not by way - 


of penalty—Statute 13, Cl. (9) does not 
apply (Sep) 1811 
-—— Statute 13 CI (9) & (5)—See Institute 
of Technology Act (1961), S. 27 

(Sep) 1811 
International Law (Private) — See Civil 
P. C. (1908), S. 13 (May) 974E 


interpretation of Statutes 
See (1) Evidence Act (1872), S. 153 
(June) 1162C 
(2) a Putten: Act (1894). 
S.1 (June) 1033E 
(3) noua Justice (Jan) 40C 
—- Conferment of specific power without 
prejudice to generality of general power 
already specified — Specific power does 
not restrict general power (Apr) 771A 
-——-Interpretation of constitutional pro- 
vision — Considerations stated 
(Mar) 580G 
-——Linguage used in statute not carry- 
ing out its object ~ Court cannot supply 
deficiencies ` (Jan) 57B 
— No need to call into aid rules of con- 
struction when meaning of statute is plain 
and unambiguous (Apr) 725B 
~—— Prevention of Food Adulteration Act 
cannot be held to be impliedly repealed 
by Essential Commodities Act or Fruit 
Producis Order made thereunder 
_ (Apr) 815 
-——-Provisions ensuring security of funda- 
mental human rights,to be liberally con- 


strued (Mar) 5380F 
—— faxing provision — Rule of interpre- 
tation (Feb) 378B 


-— Taxing statute — Interpretation of a 
provision in a taxing statute rendered 
years back should not be easily departed 
from (Nov) 2219B 
-——Taxing Statute — Strict construction 
—Benefits of ambiguity 
Word of Statute or instrument — 
Construction of—Dictionary méanings— 
Use of (July) 1288C 


Iron and Steel Control Order (1986), CI. 5 
— See Essential Commodities Act (1955), 
S. 10 (Mar) 447 
Jaipur District Boards Act (1947) 

See under Panchayats. 
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. Jammu and Kashmir Civil Services (Glas... 


sification, Control and Appeal) Rules 
(41958) 
See under Civil Services. 


Jammu and Kashmir Preventive Detention 
Act (43 of 4964) 
bee under Public Safety, 


`J. & K. Representation of the Psaopio Act. 


(Z of 1987), (as amended by Act 1] of 
1967), $. 123 —Supreme Court should per- 
mit respondent to support judgment in 
his favour even on grounds which were 
negatived in that judgment (July) 1262B 
—S. 132 (4)—Corrupt practice — State- 
ment relating to political character does 
not amount to corrupt practice i 

(July) 1262A 
Kerala Agricultural Income Tax Act (32 of 
4950), S. 24 — Death of Sthanamdar after 
Hindu Succession Act (1956) — Liability 
for agricultural income-tax (Dec) 2518 


Kerala Education Act (6 of 1959) 
See under Civil Services. 


Kerala Education Rules (1939) 
See under Civil Services. 


Kerala General Sales TAR Act (1i of 
4425 ME) 
See under Sales Tax. S 


Kerala Sthanam Properties (Assumption 
of Temporary Management: and Control) 
and Hindu Sucesssion (Amandmant) Act 
(28 of 1958), S. 1 — See Kerala Agricul- 
tural Income.-tax Act (17 of 1950), S. 24 
(Dec) 2518 
Land Acquisition Act (4 of 1894}, S. 3 (f)— 
Industrialisation of an area is in public 
interest (June) 1033A 


_-——§, 4— Establishment of an industrial 


area by a cor poration is public purpose 

(June) 1188B 
——§. 4 (1)—Notification not specifying 
locality ‘where lands were needed does 
not comply with essential requirement-— 
Defect not cured by giving particulars in 
later Gu ea nee: S. 6 (1) (Feb) 306 
6 (3ı—Absence of proof of colour- ` 
able exercise of power -Court cannot go 
behind declaration of Government 

(June) 1033B 
——S. 11 — Award of compensation by 
Collector — Agreement between parties 
can be treated as good evidence of market 
value (Mar) 465D 


——S. 17 — Urgency — Determination — 


Government or party being lethargic at ` 
an earlier stage not very relevant — Con- 
clusion of Government that there was 
urgency entitled to great weight 

: (June) 1033D 
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—S. L: (2) (as amended in Punjab)— 
Clause (c) ca not be iuterpreted, by apoli- 
cation of the rule of ejusdem generis ; 

eae (June) 1038E 
——5. 1 


reference not raising issue about grea 
compulsorily. acquired — Cannot agi-ate 
matter before Court . (Nov) 2237B 


———S. 23 — ‘Compensation — Evidence 
relating to gradual rise in prices in area 
under acquisition should be considered 
(July) 1253 
—~—-5, 23 — Compensation — High Court 
not fixing compensation at capital-sed 
value of lease money—Appeal to Supr2me 
Court—Fact that capitalised value of 12 
years’ rental would be little more than 
amount actually awarded would pot 
justify interference - 


fixed in respect of a contiguous plo: re. 
cently acquired can be taken into consi 
deration—Relative situation and import- 
ance of the plots to be compaired 


(Nov) 2272. 


——S, 28 (1) — Compensation — Value 
fetched for. small plot of land cannct be 
applied to lands covering a very large 


extent _ (Oct) 2015 
——5S. 30—See Civil P. C. (1908), S. 115 
(Nov) 2€24A 


——S, 388— Where Government had contri. 
buted money towards cost of land soaght 
_ to be acquired it is not necessary to pro- 
ceed with the acquisition under Part VII 
of the Act (June) 1638C 
-——S. 54 — Compensation -— Supreme 
Court will not interfere with decision of 
High Court in appeal where it fincs no 
infirmity either in reasoning of High 
Court or in appreciation of evidence dy it 

; (Nov) 2287A 
~——~§, 55 — Enquiry under S. 5A hed in 
accordance with rules framed under 3. 55 
—Objector is not entitled to cross-examine 


officers of the corporation —-Opportcnity | 


of being heard personally given - It is 
sufficient 


Letters Patent, Cl. 10 (All.) — Order of 
Single Judge of High Court in. appeal 
arising out of proceedings under O. 21, 
R. 90, C, P. C. — Appeal against under 
Cl,-10 is maintainable (Nov) 2337A 
~—Cl. 15 (Bom.) — There being impor- 


tant questions of public importance or - 


important rulings which should be zaken 
into consideration Letters Patent appeal 
should be admitted — Prolongaticu of 
litigation no ground for refusing admis. 
sion : . . (Nov) 2255 

1971 (S. C.) Indexes 4. ` 


Owner in his application for . 


> - (July) 1307 : 
-———S, 283—Compensation— Market price“ 


. (June) 1188C; 


49 


Letters Patent (contd.) i ae 

—Cls 11 and 12 (Cal,)—See Limitation 
Act (1908), Art. 183 (Feb: 218 
—-C]. 15, (Mad) — New point oi mixed 
question of law and fact (Dec) 2468 


Limitation Act (9 of 1908), S. 14 — Suit 
for recovery of damages for illegal cecu- 
pation of premises — Future damages till 
recovery of possession, awarded by trial 
Court set aside in appeal on ground that 
future damages could not be awarded in 
pure money suit — Subsequent suit for 
damages for period subsequent to’ that in 
earlier suit — Limitation—Pericd of pen. 
dency of first suit could be excluded 
. (Nov) 2313A 
——S. 14 (2)—See Civil P. C. (1908), S. 48 
i (May) 974E 
——S. 18 — Plaintiff must establish that 
there has been fraud and that by such 
fraud he has been kept away from know- 
ledge of his right to or of title where it is 
founded oe (Nov) £184F 
—S. 19— Acknowledgment — Must 
relate to present subsisting liability and 
indicate existence. of jural relationship 
between parties and intention to admit 
such relationship (Aug) 1482A 
-—S, 28 — See Transfer of Property Act 
(1882 ,S.58 ` (Feb) 310 
—Art. 10 — Suit for pre-emption — 
Even part of land sold being in posses- 
sion of tenant — Article 10 will apply 
and not S. 30 of Punjab Pre-emptior Act’ 
(June) 1158B8 
— Art, 14—Order in summary prcceed. 
ing dismissing petition on ground taat it 
raised complicated questions of law and 
petitioner relegated to civil suit — Order — 
does not fall under Art. 14 (Jan) 98B 
——Art. 60 — Whether transaction is 
deposit of money or loan — Factors deci- 
sive of . 7 (Dec) 25514 
——Art 60 — Limitation does not start 
to run on demand for return of fart of 
the amount deposited (Dec) 2551C 
——Art. 62 — Suit to recover tax, etc.; 
illegally collected — Recovery of revenue 
in excess of amount lawfully due — Suit 
for refund: and for declaration that re. 
venue stoud abated — Limitation . 
-e (July) 1245A 
——Arts. 142 and 144—Suit for arrears of 
rent against tenant and tenant’s licensee 
Licensee denying title of landlord and 
claiming title by. adverse possession — 
Suit decreed against tenant and dismissed 
against licensee — Tenant paying rent. 


- but discontinuing after sometime — Con. 


sequent decree for eviction — While exe- 
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Limitation Act (4908) (contd.) 

cuting decree licencee could be evicted— 
His possession, held, was not adverse to 
landlord merely because of landlord’s 
failure to bring suit for eviction against 
licensee (July) 1812 
——Art, 144—No adverse possession 
against co-sharer in absence of evidence 
of open assertion ofa hostile title coupled 
with exclusive possession and enjoyment 
by one of them to the knowledge of the 
other (July) 1837B 
———Art. 144—Heirs of deceased Moham- 
medan holding estate of deceased as 
tenants in common without dividing it 
— One of them subsequently bringing 
suit for recovery of his share—Limitation 
for such suit runs from date of express 
ouster or denial of title—Art. 144 is rele- 
vant (Nov) 2184D 
——Art, 144 — Possession by one co- 
owner is not by itself adverse to other 
co-owners (Nov) 2184E 
—=— Art, 144 — Possession of immovable 
property by Government pursuant to re- 
quisition under R. 75A, Defence of India 
Rules — Effect (Dec) 2556 
—— Art. 183 — Banking Regulation Act 
(1949), S, 45-B — Banking Companies 
(Amendment) Act (1950), S. 11 — Suit 
transferred to Calcutta High Court under 
provisions of S. 11— Article 183 is appli- 
cable for execution of decree passed by 
High Court (Feb) 218 


Limitation Act (36 of 1963), S. 18 — Suit 
for redemption — Plaintiff relying cn 
certified copy of a statement made in 
mutation proceedings for purpose of ac- 
knowledgement of mortgage — Held, that 
copy could not serve as acknowledgement 
(Nov) 2342A 

——Art. 65 — See Limitation Act (1908), 
Art. 144 (Dec) 2556 
— Art. 65 -- Possession of the lands by 
co-owner however long it might be 
cannnot confer on him any right unless 
itisadverseto other co-owner (Feb)8763 
-~—Art, 65—Permissive possession when 
can be converted into adverse possession 
(May) 996B 

——Art. 114 — See Criminal P. C, (1898), 
S. 417 (8) and (4) (June) 1115A 


Madhya Bha. Abolition Act (43 of 4954) 
See under Tenancy Laws. 


Madhya Pradesh Abolition of Proprietary 
Rights (Estates, Mahals Alienated kona) 
Act (4 of 4954) 

See wndex Tenancy Laws, © 


Madhya Pradesh Excise. Act (2 of 1954), 
Ss. 25 and 62—Duty on excisable articles 
under S. 25 — Liquor which contractors 
failed to lift is not an excisable article 
(Mar) 517B 


Madhya Pradesh General ‘Sales Tax Act 
(2 of 1959) 
See under Sales Tax, 


Madhya Pradesh Government Premises 
(Eviction) Act (46 of 1952) 
See under Houses and Rents. 


Madhya Pradesh Koyala Upkar (Manyata- 
karan) Adhiniyam (48 of 41964), S, 3 — 
Act does not validate levy of cess excee- 
ding 8 pies per ton (Jan) 57A 


Madhya Pradesh Motor Vehicles (Taxation 
of Passengers) Act (47 of 1959), S. 10 — 
Recovery of tax — Returns submitted by 
operater accepted as correct tax officer is 
not bound to make any assessment order 
before issuing the notice of demand 
(Oct) 2127 

eas City Tenants Protection Act (8 of 

4922 

See under Tenancy Laws, 


Madras Commercial Crops Markets Act 
(20 of 1933), S. 11 (1)—Market Committee 
of Bellary could only levy a fee under 
Section 11 (1) as it originally stood — It 
could not levy cess by way of sales tax 
‘under that section as amended by Mysore 
Act 20 of 1958 (July) 1325 


Madras Commercigl Crops Markets (Mysore 
Amendment and Validation of Levy of 
Goss) Act (20 of 1958), S. 2,— See Madras 
Commercial Crops Markets Act (20 of 
1988), S. 11 (1) (July) 1825 


Madras District Municipalities Act (5 of 
4920) 
See under Municipalities,’ 


Madras Elementary Education Act (8 of 
4920) 
See under Education. 
Madras Entertainments Tax Act (10 of 
4939), S. 4 — See Madras Entertainments 
Tax (Amendment) Act (20 of 1966), S. 7 
(Feb) 231 
Madras Entertainments Tax (Amendment) 
Act (20 of 1986), S. 7—Section is invalid 
(Feb) 281 
Madras Hindu Religious and Charitable 
Endowments Act (49 of 1951), S. 6 (9) — 
“Hereditary trustee” — Trustee “succes- 
sion to whose office . .. is regulated by 
usage...” is included - — Expression “'re- 
gulated by usage”, meaning of — Person 
elected to office of trustee by community 
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Madras Hindu Religious and Charitsble 
Endowments Act (contd.) 

for a fixed period of a year is not “h=re- 
_ditary trustee” (Nov) £363 


Madras Inam Estates (Abolition and Gon- 
version into Ryotwari) Act (26 of 1363) 
See under Tenancy Laws. 


Madras Lease.Holds (Abolition and Son. 
version into Ryotwari) Act (27 of 1363) 
See under Tenancy Laws. 

Madras Minor Inams (Abolition and Jon- 
version into Ryotwari) Act (30 of 1563) 
See under Tenancy Laws. 

Maharashtra Agricultural Lands (Ce_ling 
on Holdings) Act (27 of 1964) 

See under Tenancy Laws. 


z” Mahommedan Law—Inheritance estate of 


deceased devolves on his heirs who suc- 
ceed to the estate as tenants in common 
in specific shares (Nov) 2184C 
—~—Minor’s brother is not a lawful guar- 
dian of minor’s property (Nov) 2184A 
—— Wakf— Declaration of particula: pro- 
perty as wakf — Effect — Right of wakif 
is extinguished and ownership is trans- 
ferred to Almighty — Status and rights of 
mutawalli (Sep) 1591A 


Maxims 


ee 

(1) Civil P. C. (1908), Pre. (Jan! 44F 

(2) Houses and Rents —. U. P, (Tempo- 
rary) Control of Rent and Eviction 
Act (8 of 1947),S.1A (Nov) 2213 


Medicinal and Toilet (Preparations (Excise 
Duties) Act (46 of 1955), Ss. 3 (1) & 4—See 
ibid, Sch. 1, Item 1 (Feb) 878A 
——Sch. I, Item 1, S, 3 (1), (4) — Excise 
Duty on medicinal preparations—Frepa- 
ration by adding tincture of which alchol 
is component — Preparation is liable to 
excise duty . (Feb) 878A 


Mineral Concession Rules (1960), Rr. 54, 55 
— See Mines and Minerals (Regulation 
and Development) Act (1957), S. 80 

(Oct) 2021 
Mines and Minerals (Regulation and Deve- 
lopment) Act (67 of 1957), S. 30 — Central 
Government in exercise of its suc motu 
power cancelling mining lease granted to 
appellant by State Government — Failure 
of Central Government to give show cause 
notice vitiated the order (June) 1045 
——S, 30 — Revision by Central Govern- 
ment—It is bound to indicate grouads on 


which revision application is disposed . 


of unless the State Government had al. 
ready in its order of rejection given the 


Mines and Minerals-(Regulation and Deve. 
lopment) Act (contd.) 

grounds and Central Government referred 
to them in its capacity as revising autho- 
rity (Oct) 2021 


Motor Vehicles Act (4 of 1989), S. 43 (1) (i) 
—Notification under, issued by Govern. 
ment — Conditions of permit stand statu. 
torily amended by virtue of S. 59 (3) (c) 

_ (Sep) 1705 


` ——§, 47 — R. T. A. has power to ask for 


further information from applicants for 
stage carriage permit for full considera- 
tion of applications in the intesest of 
public — R. T. A. can publish the same 
information in order tó enable persons 


_ affected to send their representation 


(Sep) 1804 
—~S. 57—See ibid, S. 47 ` (Sep) 1804 
——S,. 59 (8) (c)—See ibid, S. 48 (1) (i) 
(Sep) 1705 
——Ss. 68, 68-D (3) and 68-F (1) — Inter. 
State agreement regarding counter signa. 
ture of inter-state permit—Kolar Scheme 
for Nationalisation of Road Transport — 
Total exclusion of private operators from 
nationalised routes except existing permit 
holders—Crucial date of determing exist- 
ing permit holders within Cl. (d) of 
Scheme - l (Aug) 1662A 
——Ss. 63 and 68-B — Inter-state agree. 
ment for counter-signature of inter. state 
permits envisaged in Proviso to S, 63 is 
not law—It cannot override provisions of 
Chap, IV-A in view of specific provisions 
in S, 68-B (Aug) 1662B 
——S, 68.B—See ibid, S. 63 (Aug) 1662B 
--~S, 68.C — See Constitution of India, 
Art, 136—New plea (Aug) 1662C 
——S, 68-D (3)—See ibid, S. 63 
; (Aug) 1662A 
—S. 68-F — Application by private 
operators for renewals — Renewal for the 
entire route cannot be refused to - the 
private operator whose route partially 
overlapped the routes proposed to be 
exclusively taken over by the Corporation — 
and who had been: excluded from the 
scheme as modified by Secretary under 
S. 68-D (2) because they had not been 
served with notices (Oct) 1986A 
——S§, 68-F — Cancellation of permit of 
private operators — Once scheme under 
S. 68.C is approved by State Government 
under S. 68-D (2), R. T. A. is bound to 
grant a permit in respect of the route 
exclusively earmarked for such under- 
taking. In such a case the permit of pri- 
vate operators in respect of that route can 
be lawfully cancelled, (Obiter), 
(Oct) 19868 


a 
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Motor Vehicles Act (contd.) 
— S. 68-F (i)—See ibid. S. 63 

(Aug) 1662A 
——S, 95 (2) (b) — Statutory liability of 
insurer to indemnify insured in case cf a 
vehicle allowed to carry more than six 
passengers — Extent of (Aug) 1624C 


-—S, 110-B — See also Constitution of 
India, Art. 186 (Aug) 1624B 
——S, 110.B — Fixation of compensation 
~~ Pecuninary loss to claimant caused by 


reason of death—How ascertained 
(Aug) 1624A 


Multi Unit Co-operative Societies Act (6 of 
1942) l 
See under Co-operative Societies. 


MUNICIPALITIES 


—Assam Hunicipal Act (45 of 4957), S. 4 
— Notification applying Ss. 4 (1) (b) and 
(c) and 5 (1) and (2) (b) of Assam Muni- 
cipal Act, 1923 to notified area Commit- 
tees — No notification under S. 328 of 
1923 Act for extending boundaries issued 
—Repeal of Act — Effect — S. 26, Assam 
General Clauses Act — State Government 
is competent under S. 4 of 1957 Act to 
extend boundaries of notified area com- 
. mittee (July) 1858 


—Bangalora City Municipal Corporation 
Kot (63 of 4949), S. 99 (2) (b) (as amended 
by Mysore Act 33 of 1964)—Section 99 (2) 
(b) isnot violative of Art. 14 of Consti- 
tution (July) 1821A 
——S, 99 (2) (b) (as amended by Mysore 
Act (38 of 1964) —Levy of uniform tax on 
basis of market value of the land and not 
on the basis of income of the land is not 
discriminatory (July) 1821B 


.—— 5S, 99 (2) (b) (as amended by Mysore 
Act 33 of 1964)—Classification of vacant 
lands not unreasonable or discriminatory 
(July) 1321C 
—Bombay District Municipal Act (3 of 
490i), S. 59 (1) Proviso — See Municipali- 
ties — Bombay Municipal Boroughs Act 
(1925), S, 73(1), Proviso 2 (c) (Feb) 211 


- — Bombay Municipal Boroughs Act (18 of 
4925), S. 73 — Municipality can validly 
` impose house tax on its own buildings 
and realise it from lessees-occupiers of 
‘those buildings (Aug) 1427 
——S. 78 (1), Proviso 2, Cl. (c)—Bombay 
` District Municipal Act (80 of 1901), S. 59 
- —'‘Consolidated tax’ — Nature of—It can- 
” not be distinguished from a tax on build. 
ings and lands (Feb) 211 
——-5. 85—See ibid S.78 (Aug) 1427 


Municipalities Ast (contd.) 
—Bombay Provincial Municipal Corpora. 
tion Act (59 of 1949), Ss. G7, 68—See Pre- 
vention of Food Adulteration Act (1954), 
S. 20 (1). (July) 2277E 
——S,. 129 (Prior to amendment in 1968) 
See Constitution of India, Art. 14 . 

(Oct) 2100A 
— S. 141— Municipality cannot by virtue 
of S. 141 enforce its charge against pro- 
perty in hands of a transferee for consi. 
deration without notice (July) 1201A 
-~—Sch, A, Chap. 8, R. 10 — Rule gives 
discretion to Commissioner to maintain 
either one assessment book for whole city 
or ward assessment-books separately for 
each ward (Oct) 2100B 
— Sch. A, Chap. 8, R. 19 — Entry made 
under R. 9 (e) in respect of amount of tax 
is conclusive evidence, (Oct) 2100C 
—Indore Municipal Act (4 of 1909), S. 135 
(2)—Special pericd of limitation for suit 
in respect of any act done under the Act 
—Suit for declaration that dismissal is 
illegal — Governed by Art. 120 of Limita- 
tion Act (1908) and not by S, 185 (2) 

. (Jan) 97B 

—Madras District Municipalities Act (8 of 
4920), S. 82 {2)—Method of assessment of 
annual value of lands and buildings — 
Measure of fair rent determinable under 
Rent Control Act must be taken into 
account (Feb) 353 
—U. P, Municipalities Act (2 of 1946), 5. 34 
(1. B)— Power of State Government to pro- 
hibit execution of Board’s order — Order 
of dismissal of certain sweepers — No 
power under S. 34 (1-B) (Oct) 2147 
S. 128 (1) (vii)—Imposition of tax on 
passengers carried by vehicles—Validity 

(Mar) 489A 
——S. 164— Prosecution for non. payment 
of tax — Power of High Court to quash 
proceedings ; (Mar) 439B 





Mysore Elementary Education Act (6 of 
1944) i 
See under Education. 
Mysore Excise Act (5 of 1904), S. 18 — 
Mysore Elementary Education Act (6 of 
1941), S.9 and Schedule (as amended in 
1955) — Levy of education cess on excise 
revenue — “Shop rent” paid by excise 
contractor is not excise revenue (Jan) 152 
Mysore Land Revenue (Surcharge) Act (43 
of 4964), S. 5 — See Constitution of India, 
Sch. VII, List II, Entry 45 (Nov) 2877A 


Mysore Wedisal Colleges (Selection for 
Admission) Rules (4970) S 
See under Education, 7 


x 


Mysore (Personal and Miscollaneois) 
Inams Abolition Act (4 of 1955) |. 
See under Tenancy Laws, 


Mysore Rent Control Act (22 of 1964) 
See under Houses. and Rents. 


Mysore Rules for Selection of Candidetes 
for Admission to Pra-Professional/B- Sc. 
Part 4 Course Rule 
See under Education. 


Mysore Sales Tax Act (28 of 1957) 
See under Sales Tax, 


Mysore University of Agricultural Sciexces 
Act (22 of 1963) 
See under Education. 


Mysore University Staff (Appointment) 
Supplementary Rules (1967) . 
See under Education. 


Natural Justice 
` See also (1) Companies Act (1956), 
, 483 (Feb) 374 
(2) Displaced Persons (Claims) 
Supplementary Act.(1£54), 
S.5 (Apr) 748 
——Rules of—Nature— Conflict betv-een 
rules of natural justice and statuiory 
provision —Latter prevails 
~——Order by Governor exercising powers 
under Wazib.ul-arz incorporating zon- 
ditions of Chanda Patent proprietary 
rights contemplates. quasi- judicial in- 
quiry must be consistent with rules of 
natural justice and in accord with custom 
of family (Apr) SID 


Oaths Act (40 of 1878), S. 4—Authority to 
administer oaths — No application t3 in- 
terrogatories by-Customs Officer under 
S. 171-A, Sea Customs Act (Jan) 44D 


Orissa Kendu Leaves (Control of Trade) 
Act (28 of 1961). Ss.3 (2) (a),8 (1) (as 
amended in 1969) and Rule 5.B (6), (7), 
(8), (9) and (16), Rule 6 (8) and Rule 7 (1) 
—Not violative of Arts, 14, 15, 19 (sof 
the Constitution - (Apr. 733 


——S. 8 (1) See ibid; S. 3 (2) (a) .- 
(Apr) 733 
: PANCHAYATS __. 


—Gujarat Panchayat Act 1964 (6 of 1962), 
S. 807 (c) and (k) — Saurashtra Terminal 


Tax and Octroi Ordinance (1949), S. 4 — .. 


Power of Municipality to collect Cctroi 
under Rules — Replacement of Munici- 
pality by Nagar Panchayat — Nagar Pan- 
chayat held was entitled to collect ectroi 

(June) 1078 
—Jaipur District Boards Act (:947), 
S. $1 (2)—See ibid, S. 32 (b) (Oct) 2018B 
.—S. 82 (b) — District Board ‘hes. no 


(Jan) 40G . 
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Panchayats — Jaipur District Boards Act 
(contd.) $ 
right to demand. from. Thikanedar, cess. 
collected from sub.grantees and tenants 
in Non.khalsa area (Oct) 2018B 
——S, 33—See ibid, S. 32 (b) ee 
(Oct) 2018B 


—S. 84 (1)—See ibid; S. 82 (b) 
(Oct) 2018B 


- —U. P. District ‘Boards Act (40 of 1923), 


S: 120 (8)—See ibid,S.172 (Sep) 1696D 
——S, 172—Rules under — Rules framed - 
under the Act did not become inconsis-. 
tent and unworkable after commence- 
ment of the U. P. Antarim Zilla Parishads 
Act Act (22 of 1968) ee (Sep) 1696B 
172 — Rules under, R. 4 — Time 
schedule mentioned under Rr. 4 and 5 is 
directory and not mandatory . 
_ (Sep) 1696C 
——S. 172—Rules under—Irregularity in 
framing of rules — If curable by noti- 
fication under S. 120 (8) (Sep) 1696D 
——Rules under R. 4 — See Panchayats 
—U. P, District Boards Act (10 of 1922), 
S. 172 - (Sep) 1696C 
-—Rules under R. 5 - See’ Panchayats— 
U. P. District Boards’ Act (10 of 1922), 
S, 172 (Sep) 1696C 


—U. P. Kshettra Samittis and Zilla 
Parishads Agungan (33 of 1961), S. 43— 
Appointment of Kar Adhikari — Validity 
—State Public Service Commissions ap- 
proval or disapproval, not received — 
Assessment made by him after two years 
is invalid ao (Sep) 1696 


e mn 


Parliamentary Proceedings Nara of 
Publication) Act (24 of 1956), S. 3 —. See 
Contempt of Courts Act (1952), S. 1 
_ (June) 1182E 
——S. 8 — Whether a notice of impeach- 
ment under Art. 124 (4) if not admitted 
by-the Speaker under S.3 (1) of the 
Judges (Inquiry) Act (1968) is a proeeed. 
ing of Parliament (Quaere) (June) 1132F 
——S. 3 — Protection to newspapers and 
broadcasting agencies—Extent of 
(June) 1182L 
Partnership Act (9 of 1932), S, 4 — See 
Teone Tax Act (1922), S. 26A 
. (Feb) 383 


—s. 40 ~ ~Partnership consisting of two 
partners— Agreement that one of the part- 
ners will retire—Amounts to dissolution 
(Aug) 1658A 
-—S. 40 — Construction of partnership 
agreement—Clause to refer to arbitration 
all disputes and questions whatsoever 


which may arise during the.gartnership 
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Partnership Act (contd.) 

or afterwards — Disputes whether parties 
agreed that partneship be dissolved is 
covered by the clause _ (Aug) 1653B 
——S.58 — See Income Tax Act (1922), 
S, 26A (June) 1015 
——S, 59 — See Income Tax Act (1922), 
S. 26A (June) 1015 


Payment of Bonus Act (24 of 1965), S. 5 
See Industrial Disputes Act (1947), 
Sch. 3, Item 5 (Dec) mate 
D . 


(Dec) 2567A 

——S,6—See also Industrial Disputes Act 
(1947), Sch. 8, Item 5 (Dec) 2567B, C, 
D, E, F, G, H and I 

——S. 6 (as amended by Act 9 of 1969)— 
Income.tax deductible in working out 
ross profit—Bonus payable should not 
e taken into account (Sep) 1821C 


——S, 23— See ibid, Sch. Third, Item 1 
(Sep) 1821A 
——Schedule Second, Item 2 (e)— “Other 


reserves”:— Provision made for existing 
and known liabilities is not a reserve 
(Sep) 1821B 


-——Schedule Third, Item 1—Calculation 
of the gross profit for purposes of bonus 
—Interest paid by one office of the Com- 
pany to its another office on advances 
received has to be disallowed—Presump- 
tion under S, 23 if available 
(Sep) 1821A 
Penal Code (45 of 1860), S. 21 — See Pre- 
vention of Corruption Act (1947), S. 6 
; (Dec) 2479 
——-S.84—See also ibid,S.302 (Aug) 1467; 
(Dec) 2519 
-——Ss, 34, 109, and 120B—Distinction— 
Under S. 34 participation in the commis. 
sion of offence necessary — Under. S. 109 
accused need not be present — Under 
S.120B mere agreement is sufficient — 
Conspiracy— Proof (May) 885B 
-——S, 834—Common intention to murder 
—Inference — Accused not holding any 
weapon > (June) 1112 
——S. 34—Number of persons assaulting 
another with a stick mercilessly—Know- 
ledge of likelihood of causing death 
would be relevant under S, 149 and not 
under S. 34 (Aug) 1444A 
-——S, 34—A charge of constructive liabi- 
lity for an offence presupposes sharing of 
particular intention by more than one 
person to do a criminalact (Sep) 1826 
——S§, 34 — Individual liability for acts 
done in furtherance of common intention 
is incurréd vicariously only when a 


Pensl Code (contd.) 
criminal act is done by several persons in 
furtherance of common intention of all 
(Sep) 1834 
——S, 40—See Bombay Public Trusts Act 
(29 of 1950), S. 35 (1) (May) 866B 
——S. 538—See Foreign Exchange Regula. 
tion Act (1947), S. 23C (Nov) 2162B 


_——S. 84 — Plea of unsoundness of mind 


— Burden of proof is on accused 

(Apr) 778A 
——S, 84 — Plea of unsoundness of mind 
— Homicidal tendency is not necessary or 
only sign of insanity (Apr) 778B 
——S,. 84 — Plea of unsoundness of mind 
—Tendency to set fire to ones own clothes 
and house—Prima facie proof of insanity 

(Apr) 7780, 
——S. 84—Plea of unsoundness of mind— 
Proof of insanity — Appreciation of evi- 
dence (Apr) 778D 
— Ss. 96 to 100 — Right of private 
defence — Scope and limitations of — 
Duty of Court (Aug) 1491B 
——S,97—See also ibid, 5.96 (Aug) 1491B 
——-5, 97 — Non. possession by accused 
of disputed Iand does not per se make 
them aggressors so as to render them 
liable for death caused during scuffle 

(July) 1218 
—-S, 97 — Right of private defence — 
Incident relating to deaths of A andB 
not divisible into parts — Same right of 
private defence is available in both the 
cases ; (Aug) 1432 
~——S. 97 — Right of private defence of 
property — Extent of — Tractor of com- 
plainant party trespassed on fieldin posses- 
sion of accused—Right of private defence 
of property of accused is subject to res- 
trictions imposed by S. 99 — Accused 
exceeding his right (Sep) 1891A 
——§. 98 — See ibid, $.96 (Aug) 1491B 
——S. 99 — See also 

(1) Ibid, S. 96 (Aug) 1491B 
(2) Ibid, S. 97 (Sep) 1891A 

-—S. 99 — Question of exceeding right 
of self.defence is entirely a question of 
fact (July) 1208 
——S., 99 — Extent of right of private 
defence—Accused exceeding right of pri- 
vate defence — Conviction under S, 304, 
Part I and not under §. 302 (Sep) 1857 
——S, 99 — Serious injuries inflicted on 
deceased not necessary for protecting 
property — Indiscriminate attack con. 
tinued even after deceased fell down — 
Minor injuries received by accused — 
Right of private defence exceeded 

(Oct) 2143 
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Penal Code (contd.) 
—S, 100—See ibid, 5.96 (Aug) 1491B 
—S, 101—See ibid, S. 804 (Aug) 14S1A 
——S. 109 — See ibid, S. 34 (May) 8&5B 
-——S. 120B — See also - 

(1) Criminal P. C. (1898), S. 196-A 


(Nov) 2372 
(2) Ibid, S. 34 (May) 885B 


——Ss. 141, 142 — Being member of un- 
lawful assembly—Presumption and proof 


(Nov) 2381 
——S. 142—See ibid, S. 141 (Nov) 2381 
—S, 149 — See also 
(1) Ibid, S. 34 (Aug) 1444A 
(2) Ibid, S. 302 (Aug) 1467 
——~S, 149 — Common object—In mutual 
fight there is no common object 
(Feb) 835A 
——S, 195 — See Criminal P. C. (1898), 
S. 476 (July) 1337B 
——S, 201 — Concealing evidence of 
murder — Circumstantial evidence — 
Accused and his son last seen with deceas- 
ed — Recovery of dead body from the 
field of accused on being pointed ouz by 
son of accused — Held, conviction was 


proper (Oct) £018 
——S. 800 — See also . ale 
(1) Evidence Act (1872), S, 8 
(Aug) 1656A 
(2) Ibid, S. 34 (Aug) 1444A ` 


— S. 300 — Motive — Absconding by 
itself does not necessarily lead to.a defi. 
nite conclusion of guilty mind 
tee (June) 1€51C 
——S, 300—Motive for murder— Inference 
from deceased’s claim to share in family 
property from accused father and brothers 
` (Oct) 2C16A 
—~S, 300— Evidence —Recovery of dead 
body by police on information givea by 
accused is not a conclusive circumstance 
—Raises strong suspicion against him 
> (Oct) 2016B 
——S§,. 300, Exception 2 — See also 
(1) Ibid, S. 804 - (Aug) 1e91A 
(2) Ibid, S. 3041 (Sep) .1891B 


——S. 300, Exception 2—Several accused 


firing at unarmed persons, after :commit- 
ting trespass— Both parties at close cuar- 
ters — No. reasonable apprehension of 
danger to accused — Right of defenze of 
person or property cannot be availec 


(July) 1232D 
——S, 802—See also 
(1) Constitution of India, Art. 136 
-.. (Nov) 2268 
(2) Criminal P. C. (1898), S. 367 (5) 
(after amendment by Act £6 of 
1955) - (Oct) 2156E 


Penal Code (contd.) 
(3) Evidence—Appreciation of 
(Jan) 69 (Oct) 2119 
(4) Ibid, S-34 


(June) 1112 
(5) Ibid, S. 99 


(Sep) 1857 
(6) Ibid, S. 304 (Aug) 1491A 


—S, 302 — Confirmation of death sen- 
tence after believing evidence—Failure 
of accused to show grounds for interfer- 
ence in appeal arising out of special leave 
—Supreme Court refused to interfere 
(Mar) 429 
——S,. 302 — Conviction for murder — 
Lesser penalty— Interference by Appel- 
late Court (Apr) 757A 
——S. 302 — Sentence—Several accused 
inculpated for deaths caused — Discrimi- 
nation in punishment not desirable 

(July) 1232A 
——S. 302 — Sentence — Drunkenness at 
time of offence—Not a mitigating circum. 
stance for punishment (July) 1282B 
——S. 302—Sentence — Death Sentence 
on a boy of 19 years, was held excessive 
when his instigators were given benefit of 
doubt (July) 1888 
——S, 302 — Charge under S. 302/34 or 
S. 302/149—Acquittal—High Court con- 
victing under S. 302/149 without consi- 
dering distinction between Ss. 84 and 149 
—Legality (Aug) 1467 
—S. 302 — Sentence ~Extreme delay in ` 
disposal of ‘case — Imposition of lesser 
penalty justified (Aug) 1584 
——S, 302 — Sentence — All true facts of 
incident not brought to light by prosecu- 
tion—Lesser penalty . (Sep) 1759 
——S. 302:— Murder by firing—Evidence 
of forensic expert — Credibility ; 
(Sep) 1864 
——S, 302— While setting aside conviction - 
under S. 302 simpliciter Supreme Court 
cannot consider whether that person was 
guilty under S. 302 read with S. 34 when 
the State has not appealed against acquit- 
tal of the'co-accused under S. 302 read 
with S., 34 i (Oct) 2064 


.——S. 302—Death sentenće should not be 


awarded when ‘there is some probability 
of the deceased offering some kind of pro- 
vocation to the accused _(Nov) 2240 
——S. 302— Proof of murder — Benefit of 
doubt (Dec) 2505C 
——Ss, 302, 84 —Murder charge—Vicari- 


ous liability (Dec) 2519 
—S. 304 — See also Constitution of 
India, Art. 186 {Nov) 2268 


——Ss, 304, 302, 300,- Exception 2, 101— 
Conviction ~ Exceeding right of private 
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Penal Code (contd.) 
defence—Conviction must be under first 
part of S, 804 and not under S. 302° 
- (Aug) 1491A 
——S,. 804, Part I—See also ibid, 3. 99 
(Sep) 1857 
——S, 304, Part I — Where two accused 
had been convicted under S. 802/384, Penal 
Code by the High Court, the Supreme 
Court altered their conviction to one 
under S 304 Part 1/34 as the offence was 
found to be culpable homicide not amount- 
ing to murder falling within exception 2 
to S. 300 (Sep) 1891B 
—S, 304, Part Ii—See ibid. S. 34 
(Sep) 1884 
-—~S, 824 — Mutual fight between two 
parties — Death of one person of com- 
plainant’s party — Case of stabbing—No 
evidence of nature of injury caused by 
accused — Held, accused could be con- 
victed only under S 324 His convictions 
under Ss. 307/149 and 328/149 were un- 
sustainable (Feb) 885B 
——S. 395 — Sentence — Offence though 
serious no injury caused - Held sentence 
of three years’ rigorous imprisonment 
would meet ends of justice (Feb) 196A 
-—-S. 408 — See Criminal P. C. (1898), 
S. 238 (Aug) 1543A 
~~— S, 420 —Cheating Conviction — In 
the absence of misrepresentation or sup. 
pression of any material facts with a 
view to defraud or cheat the public the 
promoters of a money circulation scheme 
are not guilty of cheating even if the 
scheme is speculative and unworkable 
(Aug) 1620 
— S. 457 — Conviction for — House 
breaking by night for purpose of com. 
mitting offence of abducting woman ` 
(July) 1254 
—S. 471 — Using as genuine a forged 
document—“Fraudulently or dishonestly” 
— Proof (Dec) 2593 
——S. 477A — See Criminal P. C. (1891), 
S. 283 (Aug) 1543A 
— S. 494 — Bigamy—Proof of solemni- 
zation of second marriage in accordance 
with essential religious rites essential — _ 
Mere admission not enough (June) 1153 
-—-S. 499 — See ibid, S, 500 > 
(July) 1389B 
——S. 499, Exceptions— Applicability of 
—Can arise oaly at stage of enquiry whe- 
ther prima facie case is made out on basis 
of complaint (July) 1889C 
——S 499 — Exception 9 — Imputation 
made in — What accused has to prove 
good faith (Aug) 15674 
——S, 489, Exception 9—Question of title 
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. answered in that judgment 


1971 Supreme Court 


Penal Code (contd.)} 

involved in proceeding under S, 144, 
Criminal P. C.— A party cannot make 
defamatory statement against other party 
and then claim that it was for protection 
of interest (Aug) 1567B 
——S. 500 — Defamation - Form of com. 
plaint — Actual words used by accused 
need not be set out (July) 1889 


Pensions Act (23 of 1871), S. 1 — Word 
‘pension’, meaning of (May) 846C 
——S. 4—Bar of suits relating to pension 
—No bar to writ of mandamus 

(July) 1409D 
Police Act (5 of 1861), S. 3—Civil Services 
—Buhar and Orissa Police Manual (1980), 
R. 861 (b) (June) 1106A 


Police Service Schome 
See under Civil Services, 


Poona University Act (20 of 1948) 
See under Education. 


Post Office Act (6 of 1898), Ss. 6, 33, 74— 
Post Office Rules (1988), Rr. 81, 83— Post 
parcel containing gold coin, or bullion or 
currency notes — Market value — Decla- 
ration of—Innocent or insig: ificant mis. 
statement by insured — Does not dis- 
entitle him to receive compensation 
(Mar) 482A 
— S.6— Plea that policy is not sub. 
sisting or there is breach of conditions of 
policy — Burden lies on insurer— Provi. 
sions of Act and Rules do not displace 
this general principle (Mar) 482B 
——S. 33 — See ibid, S. 6 (Mar) 482A 
——S,72 — Complaint Meaning—Mere 
information to police not sufficient as 
complaint (Feb) 194 
——S. 74 — See ibid, S, 6 (Mar) 482A 


oe Office Rules (1983), R. 81—See ibid, 


: aie (Mar) 4824 
——S. 83 — See ibid,S.6 (Mar) 482A 


Precedents — It is not proper to regard a 
word, a clause or a sentence occurring - 
in a judgment of the Supreme Court, 
divorced from its context, as containing 
a full exposition of the law on a question 
when the question did not even fall to be 
(Mar) 580H 
—— Requirement of public interest should 
be considered in disturbing a question of 
law which has held the field for long time 

(Nov) 2813B 
Press and Registration of Books Act (25 
of 1867), S. 7 — Force of presumption 


-under S. 7 in a charge under S. 123 (:) of 


the Representation of the People Act 
would differ with circumstances 
(May) 856C 


t 
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Press and Registration of Books Act 
(contd.) 
-——8S. 19.D (b)—Annual report published 
by Press Registrar containing name of a 
person as editor of a newspaper — Cannot 
displace effect of return published under 
Section 19-D (b) containing a different 
name (May) 856D 
Prevention of Corruption Act (2 of 1947), 
—-S, 4 (1) — Presumption under Sec- 
tion 4 (1) is not applicable to prosecution 
of accused under S. 5 (1) (d) read with 
S. 5 (2) and burden of proving his iano- 
cence cannot be cast on accused  : 
s (July) 1420 
— Ss. 5 and 5A—Criminal P. C. (1398), 
Ss. 160 to 164 — Public servant charged 
for serious misdemeanour — Preliminary 
enquiry necessary before lodging FIR — 
Duty of enquiring officer (Mar) 520A 
—Ss. 5, 5A — See Criminal Procedure 
'Code (1898), S. 156 (Mar) 520B 
——S. 5— Charge for offence of crininal 
misconduct—Prosecution failing to prove 
particular instances of bribery. allegad — 


Accused proved to have resources and - 


property beyond his known means—Pre. 
sumption under S. 5 (3) can be raised — 
Conviction: (Apr) 786F 

— S. 5 (1) (a) — Charge under, of habi- 
tually accepting bribe .- Individual in- 
stances mentioned in charge are not at all 
essential — Charge is not illegal for their 
non. mention: (Apr) 786C 
—S. 5 (1) (b) — “Any person having 
any connection with the official functions 


of himself”? — Includes any suborcinate 
of person who accepts valuable things 
. (Mar) 520D 


—S. 5 (1), Cls. (b) and (d)—Absenze of 
agreement with trader that Officer is-not 
expected to pay for goods obtained on 
credit—Even if officer does not intend to 


pay, he does not obtain pecuniary ad- ° 


vantage (Aug: 1480 
—S. 5(1)'d)—Charge of utilising cflicial 
position for sending articles from Goa to 
Bombay without paying. any customs 
duty after a date on which-no such duty 
was leviable—Conviction unjustified . 
D (June) 1130C 
— S. 5 (3)— Criminal misconduct. in dis- 
charge of official duties — Presumption 
under sub-section (3) —-Rebuttal Í 
-~ (Deci 2474 


§. 58 ; - (Apri 811B 
—S. 5A — Permission to investigate 
granted to Inspector ‘of Police Anti- 
corruption—Trap laid down by Inspector 


and after further investigation accused . 


Inspector amounts to a “sale 


_ ; 5A—See also Criminal P. C..: 1898), ` 


Prevention of Corruption Act (coxitd.) 
charge-sheeted — Special Judge directing 
reinvestigation by Deputy Superintendent 
of Police Anti-corruption—Sanction held 
not invalid—Conviction—Legality 
- : i (Mar) 508A 
—S,5.A — Grant of permission fo in- 
vestigate under not a mechanical act — 
Grant of permission to Inspector of Police 
on his application and mere ipse dixit 
that Senior Officers were otherwise busy 
— Is illegal (Apr) 811A 
——S, 5-A—Irregularity in investigation 
does not vitiate trial unless there is mis- 
carriage of justice, (Aug) 1525A. 
——S. 5-A. — Investigation by - Officer 
authorised by Act — Taking assistance of 
deputies — Effect . (Aug) 1525B 
—S. 5-A (before amendment in 1964)— 
Magistrate of the First Class at Delhi 
cannot authorise the investigation of 
cases in the State of Assam (Sep) 1836B 
——S. 6 — Sanction for prosecution — 
Income tax Officer — Dismissal frcm ser- 
vice for criminal misconduct — Seases 
to be a public servant—Sancticn not 
necessary — Appeal against dismissal order 
pending —Cannot make him a public ser- 
vant (Apr) 786B 
——S.6 — Essentials of sanction — Facts 
constituting the offence— Must be placed 
before the sanctioning authorities © 
- (Sep) 1910A 
——S, 6 — Sanction for prosecution — 
Public servant — Who is— Extra depart- 
mental agent performing duties of a 
village post master — Dismissal from ser- 
vice—Sanction not necessary (Dec) 2479 
—-S. 6 (1) (c) — Sanction for pzosecu- 
tion — Prosecution of Government ser- 
vant working as Assistant in Co.ordina. 
tion Section (C D III), D. G. T, D., Udyog 
Bhawan New Delhi — No sanction by 
Home Ministry of India — Prosecution 
not maintainable (Augi 1552B 


Prevention of Food Adulteration Act (87 
of 1954), Pre.—Act and kules thereunder 
do not infringe Art. 14 (Nov) 2346G 
——S. 1 — See Interpretation of Statutes 
(Apr) 815 
——S, 2 (xiii) — Sale — Definition—Sale 
of a sample of a food article to Food 
(Sep) 1725A 
—_S, 7 — Conviction under S, 15 (1) (a) 
(1) paid with S.7 Proof of dealership 
not necessary — Sale of adulterated food 
enough (Sep) 1725B 
—S. 10 (7) — Provisions of S. 10 (7) 
being salutary should be complied with 
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Prevention of Food Adulteration Act 
(contd.) 

by Food Inspector — Evidence of Food 
Inspector regarding their compliance — 
Corroboration — If necessary 

(July) 1277B 
—S. 183 (1) — See Prevention of Food 
` Adulteration Rules (1954), R. 7 (2) 

(July) 1277D 
——-S, 13 (2)—Delay in launching prose- 
cution — Accused not applying under 
S. 18 (2) — It can complain about depri- 
vation of his right to send sample in his 
custody to Director, Central Food Labo- 
ratory (July) 1277C 
——S, 18 (5) — Validity — Does not in. 
fringe Art. 20 (3) of the Constitution — 
Conclusiveness attributed to certificate of 
Director does not amount to compelling 
accused to be a witness against himself 

(Nov) 2346E 
-——-S§. 16 (1)—See ibid, Pre. (Nov) 2346C 
——S. 16 (1) (a) (i) — See ibid, S. 7 

(Sep) 1725B 
——S. 16 (1) (a) — Validity — Restric. 
tions imposed upon conduct of business 
by traders in Foodstuffs — Not unreason- 
able (Nov) 2346B 
—— S. 19 — See ibid, Pre. (Nov) 2346C 
——S,. 19 (2) — Protection under—Retail 
sale of branded article of food by opening 
its container — Protection if lost 

(Nov) 2346A 
——S, 20 (1) — Complaint filed by Food 
Inspector of a Municipal Corporation 
with written consent of Medical Officer 
of Health—Validity (July) 1277E 
~—S, 28 (1) (c) E (g) and (d) — Power 
of Central Government to frame rules — 
Rule 32 (e) is ultra vires but R. 32 (b) is 
valid under S. 23 (d) (Sep) 1844 
——S. 23 (1) (e)—See Prevention of Food 
Adulteration Rules (1954), R. 7 (2) 

i (July) 1277D 
~—Sch, — Validity — Schedule is not 
invalid on grounds that an ordinary retail 
vendor may not be familiar with the 
technical expressions used therein and 
that he may not be in position to verify 
contents of articles dealt by him 

(Nov) 2346D 
Provention of Food Adulteration Rules 
(4954), R. 7 (2) — No inconsistency be. 
tween R.7 and S. 13 (1) — Nor is the rule 
ultra vires under S, 28.(1) (e) — Rule 7 


(2) authorising Public Analyst to get. 


sample analysed by his subordinate is 
valid (July) 1277D 
——R, 32 (b) (e)— See Prevention of Food 
Adulteration, Act (1954), S. 23 (1) (c) (£) 
(g) and (d) °° (Sep) 1844 
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Profession Tax Limitation (Amendment 
and Validation) Act (64 of 1949), S. 3—See 
Government of India Act (1985), S. 142A 

, (Sep) 1696A 


PUBLIC SAFETY 


—Jammu and Kashmir Preventive Deten- 
tion Aot (48 of 1964), S. 8—Order of de- 
tention under—Detenu knowing English 
—Order of detention not explained in 
vernacular—Order not illegal (Feb) 266 


——S, 8—Order of detention — Grounds 
—Existence of material on which deten- 
tion is based need not be mentioned 
(July) 1217C 
——S. 3—Expression “acting in any man- 
ner’—Meaning of (July) 1217D 
___S, 8—Detention for security of the 
State—Grounds for detention need not be 
communicated (Aug) 1529 
——S, 8—Mention of Act in the detention 
order—It means the Act as existing on 
that date, including the amendments 
(Sep) 1718D 
—S. 8 (1) (b) — Detention under for 
purposes of deportation — Reference to 
Central Government for making neces- 
sary arrangements — Delay in mak- 
ing such arrangements if affects validity 
of detention or makes it mala fide 
(Feb) 217 
—S. 8 (3) Order of confirmation by 
Government made before arrest but within 
20 days of order of detention— Detention 
is not illegal (Jan) 122 
——-S, 8—See also 
(1) Constitution of India, Art. 32 
(July) 1217A 
(2) Ibid, S. 3 (Aug) 1529 
——S, 8— Illiterate detenu — Grounds of 
detention in English —— Necessity to ex- 
plain grounds in the language detenu 
understands (Feb) 263A 


-——S, 8—Grounds of detention held vague 
and hence not ee with law 

(Feb) 263B 
——S. 8, Proviso — District Magistrate 
passing order that detenu be informed 
that it was not in public interest to dis- 
close to him grounds of detention — No 
need of serying copy of that order on 
detenu (July) 1217B 
——S, 8 {2)—Non-disclosure of grounds 
of detention—Order stating that it was 
against the public interest and the secu- 
rity of the State to disclose the grounds— 
Order i is not defective in form 

(Sep) 1718C 
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Publio Safety — Jammu and Kashmir Pre. 


ventive Detention Act (contd,) 
S, 18A—See also 
(1) Constitution of India, Art. 82 

(July) 1217A 
(2) Ibid, S. 3 (Aug) 1529 
—West Bengal (Prevention of Viclent 
Activities) Act (49 of 1970), S, 3-—-Pre,en- 
tive detention—Sufficiency or otherwise 
of material—Not justiciable—grounds for 
setting aside order (Oct) 2051 
——S, 8 (2)—" Acting in manner pre udi- 
cial to security of State or maintenance 
of public order” (Nov) 2384 
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te eer 


Public Works Department Financial and 
Accounts Rules, R. 375 —Officer required to 
carry out a work for which no appropria- 
tion exists—He should take immediate 
steps to obtain orders from appropriate 
competent authority (Oct) 225C 


Punjab. Civil Medical Service Class 1 (Re- 
cruitment and Conditions of Serwice) 
Rules (4940) 
See under Civil Services. 


ran Co.operative Societies Act (25 of 
4964 
See under Co-operative Societies, 


Punjab Development o? Damaged dreas 
Act (40 of 1954), Pre. — Act doez not 
violate Art, 19 (1) (£) and (g) of Constitu- 
tion (Nov) £164A 
——Pre.—Act does not violate Art. 31 (2) 
of Constitution (Nov) £164C 
— S, 3— Act does not offend Art. 14 of 
Constitution (Nov) 2164B 


Punjab Land Revenue Act (47 of 1887), 
S. 44— See Limitation Act (1963), S 18 
(Nov) £342A 
Punjab Police Service Rules (4959) 
See under Civil Services. 


Punjab Pre-emption Act (4 of 1943), S. 15 
(1) (a) Fourthly (as amended by Act 10 of 
1960) — Right of pre-emption of tecant— 
Right of tenancy must be subsisting at 
time of institution of suit for pre-emption 
as also at time of passing of decree 

f ..  (Feb} 369A 
—S. 80 — See Limitation Act (1908), 
Art. 10 -~ (June) 1158B 
——S, 31 (as amended by Act 10 of 1960) 
— Section is retrospective — Appellate 
Court must give effect to amendment — 
Appellants deprived of their right by 
amendment pending appeal — Ap>ellate 
Court cannot pass decree in favcur of 
appellant ae (Ran) 89 


Panjab Redemption of the Mortgages Act 
(2 of 1943), S. 12 — Scope — Section does 
not enlarge period of limitation prescrib- 
ed for a redemption suit (Nov) 2842B 


Punjab Security of Lands Tenures Kat (10 
of 1953) 
See under Tenancy Laws. 


Punjab University Act (35 of 1961) 
See under Education. 


Railway Fundamental Rules 
See under Civil Services. 


Railways Act (9 of 1890), S. 28—See ibid, 


S, 41 (Feb) 349A 
mS, 29 (8) — See ibid, S. 41 

aa (Feb) 349A 
——S, 4I— See also Constitution of India 
Artical 186 (Feb) 349B 
——Ss, 41, 28, 42, 29 (3) — Railway Rates 
Tribunal—Jurisdiction—Declaration that 
rates between two stations are unreasona- 
ble — Within Tribunal’s Jurisdiction 


l (Feb) 349A 
—S. 42—See ibid, S.41 (Feb) 349A 


Rajasthan Sales Tax Act (29 of 195%) 
See under Sales Tax. 


Rajasthan Urban Improvement Act (85 of 
4959), S. 2 (1) (i), (vi) — See ibid,S.72 > 

(Oct) 2025B 
——Ss. 72, 2 (1) (i) and 2 (1) (vi) — A road. 


cannot be an improvement so as to attract 
S. 72 (Obiter) (Oct) 2025B 


Redemption of Mortgages (Punjab) Act (2 
of 1913), S. 9 — Petition for redemption 
dismissed because it raised complicated 
questions of law and mortgagor relegated 
to Civil Suit—Order not falls under $,9— 
Article 14, Limitation Act does not apply 
a <- (Jan) 938A 
Regietration Act (46 of 1908), Ss, 2 (6) and 
17 (2) (vi)—Executability of compromise 
decree creating charge on machinery 
challenged on ground of non-registration 
—Finding by High Court that machinery 
was movable property—Judgment debtor 
failing to show that machinery was per- 
manently émbedded to earth — Held that 
as machinery was not immovable pro- 
perty compromise decree comprising it 
was executable (Mar) 487B 
~——S. 17 — Parties creating security by ' 
deposit of title deeds reducing their 
bargain to the form of document—Docu- 
ment must be registered (Aug) 1613 
~——S. 17 (2) (vi)—See ibid, S. 2 (6) : ` 
D EN i (Mar) 437B 
——S. 32—See Evidence Act 11872), S. 85 
a -. . (Apr) 761B 
=S. 83 — See Evidence Act (1872), S. 85 
(Apr) 761A, B 
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Religous Endowments Act (20 of 1863), 

S. 10—Filling in vacancies in Committee 

of waqf — District Judge has no jurisdic- 

tion or power to fill in vacancies on the 

' Committee constituted under Religious. 
Endowments Act for waqf of a Dargah 

(July) 1396 


Representation of the People Act (48 of 


4950), S. 16 — See Representation of; the 
People Act (1951), S. 100 (d) (iv): 
E (July) 13488 
——S, 19 (b) — See Representation of the 
People Act (1951), S. 100 (d) (iv) 
(July) 1348B 
——S, 20 (8) — Registration of service 
personnel of 12th Battalion Assam Rifles 
— Powers of electoral Registration officer 
si . (Oct) 2123B 
——S, .24 — See Representation of the 
People Act (1951), S. 100 (d) (iv) ; 
(July) 1348B 
——S, 30 — Finality of electoral roll — 
Cannot be challenged in an election peti- 
tion i (Oct) 2123A 


Representation of the People Act (43 of 
4954), S. 2 (1) (e)— See ibid, S. 5 (c) 

(July) 1348 
~—S,5 (c), 2 (1) (e) and Chap. III of 
Part II—Representation of the People Act 
(1950), S. 16 and 19 (b) — Competency for 
standing for election to Assembly — Con- 
dition of being ordinarily resident of 
constituency under S, 19 (b) — Not rele- 
vant (July) 1848 
——S, 8 (2)--See also ibid, S. 100 (1) (a) 

(Feb) 330B 
——S, 8 (2)—“Disqualified from the date 
of such conviction”— Disqualification is 
wiped out and does not exist at all when 


an appellate order of High Court sets aside . 


conviction (Feb) 880A 


——S,9.A (as amended by Act 47 of. 


1966)—‘Contract entered into by a person 
in the course of his trade or business 
with the Government”— Whether contract 
of supply of electricity by Electric 
Supply Company with Government is 
such a contract - (Oct) 1943A 
——S. 77 — Expenses incurred by poli- 
tical party—S. 77 not applicable 
(July) 1295D 
——S. 77 — Expenditure suppressed — 
Court should try to estimate expenditure 
. (July) 1295E 
-—S,. 80 — See Representation of the 
People Act (1950), S. 30 (Oct) 2123A 
——Ss, 81 (8), 86 (1)—Discrepancies bet- 
ween copy of petition supplied to oppo- 
site party and actual petition presented 
to Court wisleading opposite party and 
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Representation of the People Act (contd.) 
prejudicing its defence — Petition liable 
to be dismissed under S. 86 (1) (Feb) 342 


— S. 82 (1) (b) — Parties to petition — 
Candidate who has withdrawn has also to 
be joined as respondent if there is allega- 
tion of corrupt practice against him 

. (Feb) 372B 
——S. 83 -- Amendment of election peti- 
tion — Rectification of defective petition 
by way of amendment after expiry of 
period of. limitation for filing it is not 
permissible (Feb) 872A 


——S. 86 (1)— See ibid, S. 81(3) (Feb) 842 


——S. 99 (1) — Corrupt practice petition 
—Non- party must be given opportunity to 
show cause why he should not be named 
(May) 856A 
-— Ss. 100 (1) (a) and 8 (2) — Question 
whether returned candidate was disquali- 
fied on date of election —Opinion as to, is 
to be formed at the time of pronounce. 
ment of judgment in election petion 
(Feb) 380B 
——S. 100 (d) (iv)—Representation of the 
People Act (1950), Ss. 16, 19 (b) and 24 — 
Election petition — Scope of enquiry— 
Question whether returned candidate was 
ordinarily resident under S. 19 (b) cannot 
be enquired except in accordance with 
provisions of 1950 Act (July) 1348B 


— S. 116-A—See also 
(1) J. & K. Representation of the People 
Act (1957), S. 123 (July) 1262B 
. (2) Ibid, S. 123 ; (Feb) 267A 
(3) Ibid, S. 128 (4) (Sep) 1839A 


—S. 116 A—Finding of trial Court that 
witnesses are not reliable is finding of 
fact — Supreme Court will not interfere 
unless it is perverse (Feb) 257 


Ss. 116A, 128 — Corrupt practice — 
Finding of fact — Supreme Court will not 
interfere (July) 1295A 


—-S. 116A — No proof but merely . 
preponderance of probability of corrupt 
practice having been committed by res- 
pondent — Held case fit for not awarding 
costs to respondent returned candidate — 
Appeal dismissed but parties directed to 
bear their own costs in appeal 

; (July) 1295G 
——Ss. 116-.A and 128 —Charge of corrupt 
practice — Finding of fact reached by 
trial Judge—Interference with by Supreme 
Court — Rule of prudence (July) 1848C 


——S. 116A— Petitioner. appellant on 
to establish that returned candidate di 
not believe impugned statements to be 
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Representation of the People Act (coatd.) 
true as required by S, 123 (4) —Statements 
proved to be factually untiue — Appeal 
held not maintainable but no order as to 
cost passed (Sep) 1€89B 


——S. 116A — Trial Court believing. 


- evidence of witnesses and reaching <ind- 
ing as to commission of corrupt practice 
under S, 123 (3) — Supreme Court would 
not interfere with it (Oct) 1649F 


—S.. 116.C — Case neither based on 
pleadings nor raised before High Court 
cannot be allowed to be raised at appel- 
late stage before Supreme Court 

(Oct) 2025A 
——S, 116.C — In appeal under S. 116A 
Supreme Court may in appropriate case 
permit respondent to support judgment 
under appeal on any ground even though 
decided against him `- (Oct) 2025D 


—S. 123 — See also 
(1) Ibid, S. 116A 
2 (July) 1348C 


(2) 

(3) (Oct) 1349F 
——S, 123 — Corrupt practice — Br-bery 
— What amounts to - - (Feb) 241 


— Ss. 128, 116.A — Charge of cozrupt 
practice at election —. Court of first 
instance refusing to place reliance spon 
testimony of appellant’s witnesses — 
Appellate Court will not ordinaril7 re- 
appreciate evidence (Feb) 267A 
—S. 123 — Corrupt practice — Proof 
— Evidence must be cogent and con- 
clusive (July) 1295B 
— S. 123 — Allegation of corrupt préectice 
— Onus of its proof lies on election peti- 
tioner (Oct) £025E 
——S. 123 — Allegations of corrupt 
practice against Ministers—Their normal 
bona fide acts should be kept apart from 
abuse of opportunities of power and 
resources which are not available to their 
opponents (Oct) £025F 


——S. 123 (3) — Appeal to voters on 
ground of caste — Appeal contained in 
letter written by supporter of appellant 
to supporter of respondent to support 
candidature of appellant on ground of 
caste and to ignore personal differences 
with appellant in interests of unity and 
success of members of the caste — No 
corrupt practice within S, 123 (8) 
z . (Oct) 1949E 
—S, 128 (4) — See J. and K. Represen- 
tation of the People Act (1957), S. 182 (4) 
T - (July) 1262A 
—S. 123 (4) — Corrupt practice — 
Publication of statement — Consent of 


(July) 295A 


Representation of the People Act (contd.) 
candidate or his agent must be establish- 
ed (Feb) 267B 


——S, 128 (4) - Publication of pamphlet 


at.instance of returned candidate held, 


S. 128 (4) 
: (Apr) 690B 
——S, 123 (4) — Statements complained 
of by election petitioner proved to be fac- 
tually untrué— Petitioner however failing 
to establish that returned candidate did 
not believe statements to be trae— Petition 
cannot succeed (Sep) 1839A 
——S, 123 (4) — No proof that impugned 
statement was false and was either believ- 
ed to be false or not believed to be true 
by returned candidate and his agent— 
Statement does not come within S. 128 (4) 
a (Oct) 1943B 
——~S, 128 (6) — Corrupt practice— Proof 
— General allegation not sufficient proof 
— Expenditure by party of successful 
candidate cannot be taken into account: 

(Feb) 267C 

——S, 128 (6) — Conclusion regarding 
corrupt practice drawn on unreliable, 
fabricated and manipulated evidence not 
sustainable (Apr) 676 
——S. 123 (6) — Incurring of expenditure 
bey ond prescribed limit — Proof—Autho. 
rity or consent of candidate or his election 
agent to be proved (July) 1295C 


-——S, 129 — Elections must be freely 
and fairly conducted — Duty of police 
and Government officers pointed out 

: (July) 1348 
——Chap, III of Part II — See ibid, S. 5 
(c) . (July) 1348 


Requisitioning and Acquisition of Immoy- 
able Property Act (80 of 1952), S. 8 — See 
Court.fees and Suits Valuations— Bombay 
Court-fees Act (86 of 1959), S, 7 read with 
Sch. I, Art. 3 (Sep) 1887A 
——S, 11—See Court-fees and Suits Valua. 
tions — Bombay Court-fees Act (86 of 
1959), S. 7 read with Sch, J, Art. 3 

(Sep) 1887A- 


Rice Milling Industry (Regulation) Act (24 
of 1958), Ss. 5 (4), 8 (3) (c) — Change of 


was “corrupt practice” within 


‘location of existing rice mill — S. 5 (4) 


has no application in granting permission 
under S. 8 (3) (c) (Feb) 246B 
——S, 8 (8) (c)—See also ibid, S. 5 (4) 

(Feb) 246B 


` ——S. 8 (3) (c) — Change of location of 


tice mil] — Sanction for change obtained 
after shifting — Competitor in. business 
has no locus standi to challenge grant of 
permission (Feb) 248A 


62 Subject Index, A. 1. R. 


Rules Regulating Bihar and Orissa Agri- 
cultaral:Service; Class I Promulgated on 
April 47, 4935 e4, 0. > 

` See under Civil Services. . i 

Sale of Goods Act (8 of 1930), S. 2 (7) — 

See Sales Tax — Bombay Sales Tax Act 

(51 of 1959), S. 2 (18) (as amended by Act 

15 of 1967) (May) 908 

SALES TAX 


—Andhra Pradesh General Sales Tax 
Amendment Act (9 of 1970), S. 9—Exemp- 
tion granted by the provision to dealers 
who have not collected tax is not viola- 
tive of Art. 14 of the Constitution 

(Aug) 1507B 
——S, 11 — See Constitution of India, 
Art, 226 (Aug) 1507A 


—Bihar Sales Tax Act (6 of 1944), S. 10 — 
Decision regarding assessment to tax in 
respect of one assessment period cannot 
operate as res =judicata in respect of 
another period (Aug) 1628B 
.— S, 17 — See Bihar and Orissa Public 
Demands Recovery Act (4 of 1914), S.3 (6) 
(Aug) 16284 
—Bihar Salos Tax Act (19 of 1959), Ss. 3 
and 7 — Liability of tax under Act is not 
on purchaser (May) 946B 
—— 5S. 7—See ibid, S. 3 (May) 946B 
——S, 20-A (8), (4), (5) and (8) (as am- 
ended by Act 20 of 1962) —- Sub-ss. (3), 
(4) (5) (6) and (8) are invalid (May) 946A 
——S, 33 (8)—Reference-~ Question whe- 
ther assessee effecting sales to dealers who 
had supplied declarations to him and 
claiming benefit of deductions in respect 
of those sales would, in the event of those 
purchasing dealers being found to be 
. bogus and fictitious lose benefit in the 
absence of any collusion mala fide 
ings on his part is one of law 
ore : (Nov) 2223 
—Bombay Sales Tax Act (Si of 1959}, 
S. 2 (18) (as amended by Act 15 of 1967) 
Contract of sale — Standing timber 
` agreed to be severed under — Sale of tim- 
ber can be regarded as sale of goods 
(May) 908 
—Central Sales Tax Act (74 of 1956), S. 5 
-—See Sales Tax — Mysore Sales Tax Act 
(1957), S. 5 (3) read with its third schedule 
(Nov) 2277A 
——S, 5 (1) — See also Constitution of 
India, Art. 286 (1) (b) (May) 870D 
——-S, 5 (1) —‘Occasions’—Meaning of — 
Must be given wider meaning viz., to 
bring about especially in an incidental or 
subsidiary manner (May) 870E 


` Art, 277 


1971 Supreine Court 
Sales Tax (contd.) 


—Kerala General Sales Tax Act (41 of 


4425 M E) — See Constitution of India, 
(Oct) 1930 
—Wadhya Pradesh Ganeral Sales Tax Act, 
4958 (2 of 1989), S.2 (0) — Sales tax re- 
covered from purchasers is part of the 
sale price (Nov) 2216 


—Mysore Sales Tax Act (25 of 41957), 
S. 2 (i) explanation 3 (a) — Sale of Goods 
within the state—When takes place 
(Dec) 2598 
——S. 2 (k)—Casual transactions— Whe- 
ther dealer is liable to tax on incidental 
non-business turnover (Nov) 2277B 
——S. 5—See ibid, S. 2 (k). (Nov) 2277B 
——S. 5 (8) read with its third schedule— 
Tax on iron ore bought by dealer’ assessee 
for export to foreign countries is payable 
“at the point of the last purchase within 
the State” (Nov) 2277A 


—Rajasthan Sales Tax Act (29 of 1964), 
S. 2 (ce) (ii)—See ibid, S, 15 (Oct) 2054 
——S. 4 (2) — See Constitution of India, 
Art. 14 July) 1830 
-——S, 15—Application to High Court to 
call upon Board of Revenue to state a 
case and refer same to it for deciding 
question of law—Scope of jurisdiction of 
High Court (Oct) 2054 


—Tamil Nadu General Sales Tax Act (4 of 
4959), S. 12 (2) and (8) — Penalty — ïm- 
position of-—Filing of an incorrect return 
—Not a ground to impose penalty 
(Dec) 2405A 
——S, 12 (2) — Best judgment assessment 
—It must have a reasonable nexus, to the 
available material and the circumstances 
of each case , (Dec) 240558 
——S. 17 — Notification bearing earlier 
date but promulgated on the very date of 
commencement of the Act is valid 
(Oct) 2081 
——S, 42 (8) — See Constitution of India, 
Art. 246 (Apr) 792 
——S,. 53 (4)—See ibid, S, 17 (Oct) 2081 
—U. P, Sales Tax Act (15 of 1948), S. 3 — 
Notification No. ST.909/X dated 31-8-1956 
declared invalid by High Court is in force 
as it is subsequently revived: by S., 3 (1) 
of U. P, Sales Tax (Validation) Act (15 of 
(1958) (Oct) 2089A 
——S. 8 (A) — Notification No, 905/X, 
D/- 31-3-1956, entry 6 — Tooth powder 
is a toilet article — Its turnover liable to 
be taxed at single point (Jan) 65 
——S, 3A — Notification No, ST.6069/X. 
1097.56, dated 80-9-1956, issued under 
S, 8A is not in force (Oct) 20898 
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Sea Customs Act (contd.) 


Gales Tax—v, P, Sales Tax Act (contd): ~ 


—S,3A—State Government Notificaczion. 
dated 8-6-1948 under — Cloth manufac- © 


tured by means of power-loom does not 
fall under the term “cloth manufactured 
by the mills” (Nov) £221 
— 5, 18 (4)—Assessment of firm—Dealer 
cannot elect assessment year basis from 
previous year basis under R. 39, in a case 
in which S. 18 (4) applies warranting 
assessment on previous year basi; — 
Subsequent assessment or reassessment on 
previous year basis not barred 3 
(Oct) #131 
—U. P. Sales Tax Rules (1948), R. 39 — 
See Sales Tax—U, P, Sales Tax Act (15 of 
1948), S. 18 (4) (Oct) 2181 
—U, P. Sales Tay (Validation) Act (45 of 
1988), S. 8 (1)— See Sales Tax—U, P. Sales 
Tax Act (15 of 1948),S.3° (Oct) 2C89A 


Saurashtra Terminal Tax and Ostroi 
Ordinance (1949), S. 4 — See Panchayets— 
Gujarat Panchayat Act, 1961 (6 of 1962), 
S. 307 (c) and (k) (June) 1078 
Sea Customs Act (8 of 4878), S. 75 — 
Passengers (Non-Tourist) by Bagzage 
Rules 1960, clarified by Notification of 
Government of India, Ministry of Gom. 
merce and Industries Import Trade Con- 
trol Public Notice No.-1 ITC (PN)/61, 
D/- 2-1-1961—Exemption of pet animals 
from import trade control—“Pet animal” 
—Mare not even seen by importer before 
its arrival in India held not “pet” animal 


(Feb) £93A 
——S,. 167 (8)—See 

(1) Foreign Exchange Regulation Act 
(1947), S. 27 (Jan) 116B 
(2) Imports and Exports (Control) Act 
(1947), S$. 5 (Jan. 170 
——5S, 171-A — Statements made to Dus- 
toms:Officers in inquiry under S. 171-A— 
Admissible in evidence against maker in 
criminal proceedings launched against 
him (Jan) 44B 
— S, 171-A — S. 171-A does not Hmit 
right of interrogation to questions: the 
answers whereto may not incriminate 
person interrogated ; (Jan) 44G 
—S. 171-A (4) — Statement under Sec- 
tion 171-A (4) containing inculpatory and 
exculpatory portions — Inculpatory part 

can be accepted excluding exculpatory 
! (Jan) 44H 
—-5, 187-A — Power given to cus:oms 
authorities to file complaint for offence 
under S. 167 (81)— Does not ofend Ax, 14 
of the Constitution (Aug) 1511 
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or Order'— Means 
a real and not purported ,determination— 


+S, 188.— ‘Decisior 


‘Jurisdiction of Civil Courts. not excluded 


: . (Aug) 1558B ` 
Specific Relief Act (1 of 1877), S. 21 (b) ~ 
See Education—Madras Elementary Edu- 
cation Act (8 of 1920), S. 56 {1) and (2) (h) 

; ~ (Sep) 1920 
——S, 22 — Discretion to grant relief of 
specific performance—R having imperfect 
title agreeing to sell his lease-bold right 
in plot to A — Condition of lease requir- 
ing R to obtain sanction of authority for 
transfer —R forfeiting earnest money and 
cancelling contract without applying for 
sanction—Suit by A for specific perform. 
ance — A’s readiness and willingness to 
perform his part of contract — Held on 
facts A was entitled to a decree for speci- 
fic performance (July) 12388A 
== S, 22—Trial Court refusing to decree 
specific performance and directing refund 
of part consideration — Appeal by plain- 
tiff — Conduct of plaintiff unequivocally 
showing that he was not willing to accept 
trial Court’s decree — Fact that plaintiff 
had in meantime sought execution of trial 
Court’s decree cannot disentitle him to 
obtain decree for specific performance in 
appeal (July) 1288B 
——S, 22 ~ Specific performance of agree. 
ment to sell plot — Plot transferred to 
third person by defendant — Proper form 
of decree to be passed stated: (July) 1238C 
——S, 42— Suit for declaration that defen- 
dants are neither owners of land nor they 
have right to get the same as per certain 
order of S. D. O. acting as Collector — 
Plaintiff neither asking for cancellation 
of order nor for any injunction—Suit hit 
by S. 42 (Apr) 761C 


Specific Relief Act (47 of 1963), S. 14—See 
Air Corporation Act (1958), S. 45 
_ (Sep) 1828 
Stamp Act (2 of 1899) 
See under Stamp Duty. - 


STAMP DUTY 


—Stamp Act (2 of 1899), S. 2 (14) — “In. 
strument”— Does not cover copy of docu- 
ment (June) 1070A- 
——S. 35, 86 — Secondary evidence by 
way of oral evidence or copy of document 
insufficiently stamped is not admissible in 
a suit (June) 1070B 
~S., 36—See ibid, S. 35 (June) 1070B 


aeRO 
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“States Reorganisation Act (87 of 19585), 


Ss. 52, 57 — Saurashtra High Court aboli- 
shed and jurisdiction conterred on Bom- 
bay High Court — Appeal again trans- 
ferred to Gujarat High Court under Bom- 
bay ‘Reorganisation Act (1960) — Held 
‘appeal from single Judge to Division 
Bench was governed by Letters Patent 
‘Gl, 15 (Bom) and not by S. 22A of Sau- 
rashtra Ordinance 2 of 1948 (Feb) 800 
——S. 57—See ibid, S. 52 (Feb) 800 
‘— Ss, 115 (7), Proviso and 116 — Bombay 
Reorganisation Act (1960), Ss. 81 (6) 
Proviso and 82 — Effect of — Public 
servant allotted to another State— Appli- 
cability of—Con:itions of service appli- 
cable immediately before 1-11-1956 

i (Jan) 117A 
——S. 116 — See ibid, S. 115 (7) 

(Jan) 117A 

Succession Act (39 of 1925), S. 74 — Non- 
bequest of property to children of testator 
does not make the will invalid if the exe- 
cution of will is satisfactorily proved 


(Nov) 2236 
——S,. 173 — See Wealth Tax Act (1957), 
S. 2 (e) (iv) (May) 915A 


Supreme Court Ru'es (1966), O. 16.R. 3— 
See Constitution of India, Art, 136 

(July) 1283A 
——O. 47 — See Constitution of India, 
Art, 184 (Apr) 759B 


Tamil Nadu General Sales Tax Act (4 of 
4959) 
See under Sales Tax. 


Tariff Act (82 of 1934), S. 5—Notification 
issued in 1950 declaring Goa to be foreign 
territory for purposes of exports from that 
country to India—Legal effect— Liability 
to pay customs duty on transmission of 
goods from Goa to Bombay Jafter integra- 
tion of Goa (June) 1180B 


TENANCY LAWS 


—Assam Land Revenue Regulations (4 of 
` 4886)—Rules tramed under, R. 40 — State 
Government can fix rate of premium in 
respect of individual tea garden without 
first fixing general rate for a region larger 
than tea garden (Apr) 674 


. —Berar Regulation of Agricultural Lease 
Act (24 of 1981), S. 9—See Tenancy Laws 
— Bombay Tenancy and Agricultural 
Lands (Vidarbha Region and Kutch Area) 
Act (1958), S. 52 . (Feb) 281C 


—Bihar Land Reforms Act (30 of 1980), 
S. 4 (b) — See Constitution of India, 
Art, 226 „» (Apr) 746 


Tenancy Laws — Bihar Land Reforms Act 
(contd.) 

—S.6 Partition suit launched before 

passing of Act by a non-possessing co- 

sharer of bakasht land can be allowed to 

proceed (Nov) 2251 


—Bihar Tenancy Act (8 of 1885), S. 10, 
Proviso—See ibid S. 155 (Nov) 2360 
——Ss. 155, 178 (1) (c) and 10, Proviso — 
Suit for ejectment of tenant on ground of 
breach of condition — Prior notice under 
S. 155 is necessary . (Nov) 2360 
——S, 178 (1) (c)—See ibid, S. 155 
(Nov) 2360 
—Bombay Merged Territories and Areas 
(Jagirs Abolition) Act 1958 (39 of 1954), 
S. 11 — Right of Jagirdar for compensation 
for teak trees standing on Jagir land after 
abolition of Jagirs (Aug) 1645 


—Bombay Tenancy and Agricultutal Lands 
Act (67 of 1948) — See Constitution of 
India, Art. 1A (Oct) 1992 
——S. 32 F (1) (a) — Exemption of lands 
from being deemed to be purchased by 
tenant under S. 32 (1) — Claim by minor 
member of joint family, under S. 32.F (1) 
(a) on ground of partition of joint family 
estate — Maintainability (Jan) 105 
——S, 32 G (8)—Notice calling upon ten- 
ants who are deemed to have purchased 
lands on the “tillers’ day,” to appear 
before Tribunal — Failure of tenant to 
make a statement that he is not willing to 
purchase —Declaration that the purchase 
is ineffective should be by a written order 
(July) 1834 
—Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act (99 of 1958) S. 20 
—See ibid, S. 36 (Mar) 435A 
——Ss. 36 and 20— Landlord taking pos- 
session of land from tenant for personal 
cultivation without complying with pro- 
visions of Ss. 20 and 86 (2) — Tenant en- 
titlea to be restored to possession 
(Mar) 435A 

——S. 86 (1)—Whether mere verification 
by the Tahsildar without an order of 
Tahsildar authorising the landlord to 
obtain possession disentitles the tenant to 
claim possession under S. 86.(1)? (Quaere) 


(Mar) 485B 
— S. 38—See ibid, S. 39 

——Ss. 39 and 38— Lease prior to 1-4-1957 
—Section 39 does not apply—High Court 
held was right in treating application as 
one under S, 36 read with S. 38 and grant- 
ing relief of possession of half aréa of 
lands leased, under S. 38 (4) (a). proviso (i) 
with requisite direction to Revenue Court 
(Feb) 315C 


(Feb) 315C. . +. 
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Tenancy Laws — Bombay Tenancy and 
Agvioultural Lands (Vidarbha and Eutch 
Avea) Act (contd.) 

———S§, 43 (Prior to Amendment by Act 2 

E 1962)—Sée ibid, S. 46 (1) (Kany 15539A 

——Ss. 46 (1), 43 (Prior to Amendment by 

-Act 2 of 1962)—Protected lessee not taking 

steps to purchase land. from owner prior 

tq insertion of sub-s. 14.A in S. 48 which 
ds mot retrospective — He became statu. 
ory one: under. S. 46(1) with effect from 

14.1961 (Aug) 1659A 

———Ss. 52 and 182° (2) (i)—Interprefation 

oE — “Protected lessee’ in Berar — Land- 

ord terminating tenancy on ground of 
wequirement of personal cultivation and 
vablaining possession under S. 9, Berar 

‘Act (24 of 1951) — S. 52 of Bombay Act 

nvhen applies (Feb) 281C 

——S8,. 182 (2) (i)—See ibid, S. 52 

(Feb) 281C 

-——Eombay Tenancy and Agricultural Lands 

A Amendment) Act (31 of 1965) — See Con- 

-stitution of India, Art. 31-A (Oct 1992 


—Hyderabad Abolition of Inams and Cash 
‘Grants Act, 1954 (8 of 1958), S. 3 (2) (b)— 
See ibid, S. 33 (Sep) 2859A 
——§, 6 ~ Crucial date for grant of pecu- 
‘ancy sights is 1-7-1960 when the 2ntire 
Act came into effect and not the dete of 
«yesting of the land in the State on 20.7- 
4955 (Sep) 1859B 
————§5, 88—Relationship of landlord and 
tenant continued to subsist between 20-7. 
-1955 when inams were abolishec and 
Aands vested in the State and 1-7-1960 
when 2 notification under S. 1(8):b) of 
rthe Act by Maharashtra Govern ment made 
the entire Act applicable (Sep) 1859A 


~—Hyderabad Abolition of Inams (Amend- 
ment) Act (40 of 1956), S. 4— See Tenancy 
“Laws — Hyderabad Abolition of “nams 
and Cash Grants Act 1954 (8 of 1955), 
~§S. 38 (Sep) 189A 


‘Madhya Bharat Zamindari Abolition Act 
£43 of 1981), S. 4 (1) (f)—Suit- for redemp- 
‘tion and possession of mortgaged land by 
proprietors— Enforcement of Act during 
spendency of suit—Effect of S. 4 (1) (£) on 
tthe rights of plaintiffs — (Jan) 77 


—Wadhys Pradesh Abolition of Proprietary 
“Rights (Estates, Mahals, Alienated Lands) 
Sat (4 of 1951), S. 14 — Civil Court and 
not the Compensation Officer has juris- 
-diction to determine competing claims of 
„persons to proprietary rights to property 
vesting in Government under S.3.. 

(Apr 681G 
1971 (S. C.) Indexes 5. 


Tenancy Laws (contd.) 

—Madras City Tenants’ Protection Act 
(3 of 1922), S. 12, Proviso (as amended by 
Act 19 of 1955)— —Effect of contracts made 
by tenants — Protection against eviction 
is not available to a tenant who stipulates 
in writing registered as to the erection of 
building in so far as those stipulations 
related to buildings erected after the date 
of contract (Nov) 2366A 


—Madras Inam Estates (Abolition and 
Conversion Into Ryotwari) Act (26 of 
1963), Preamble — See . 
(1) Constitution of India, Art. 31 ; 
(Jan) 161D 
(2) Constitution of India, Art. 31 (2) 
(Jan) 161C 
(8) Constitution of India, Art. 381. A 
(Jan) 161A 
(4) Constitution of India, Art. 246 
(Jan) 161B 
—Madras Lease Holds (Abolition and Con- 
version Into Ryotwari) Act (21 of 1963), 
Preamble—See also 
(1) Constitution of India, Art. 31 
(Jan) 161D 
(2) Constitution of India, Art. 31 (2) 
(Jan) 161C 
(8) Constitution of India, Art. 814 
(Jan) 161A 
(4) Constitution of India, Art. 246 
(Jan) 161B 
——S, 4 — The Act cannot be challenged 
as unconstitutional on the ground of 
violation of fundamental rights under 
Arts, 19 and 31 as itis completely pro- 
tected by Art. 31-A (May) 989A 


——S.9— There is no bar to applying 
the provisions of the Act to « particular 
village merely because proceedings under 
the Land Acquisition Act, 1894 have 
been taken in respect of certain lands 
especially when no award of compensa- 
tion has been made and the lands have 
also not vested in the State (May) 989B 


— Madras Minor Inams (Abolition and 
Conversion into Ryowwari) Act (30 of 
4963), Pre—Validity—See also 
(1) Constitution of India, Art. 31 
(Jan) 161D 
(2) Constitution of India, Art. 31 (2) 
(Jan) 161C 
(8) Constitution of India, isi 31A 
(Jap) 161A 
.(4) Constitution of India, E 246 
(Jan) 161B 
— Maharashtra Agricultural Lands (Cailing 
on Holdings) Act (27 of 4981), S.12 — 
Determination of ceiling area,— Is to be 
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Tenancy Laws— Maharashtra Agricultural 


Lands (Ceiling on Holdings) Act (contd.). 


determined with reference to state of 
affairs of a person onthe appointed day 
i.e. 26-1-1962. The area so fixed would 
not be liable to fluctuations with subse- 
quent increase or decrease in the number 
. of his family members (Oct) 2137B 


—Mysore (Personal and Miscellaneous) 
Inams Abolition Act (4 of 1955), S. 22— 
Proceedings under Act by the Special 
Deputy Commissioner or Special Tahsil- 
dar are not judicial— Production of docu- 
ments in evidence in such proceedings 
are not strictly governed by provisions 
of Evidence Act (July) 1863 


—Punjab Security of Land Tenures Act 
(40 of 1953), S, 18 (1) (i)— Claim of right 
of purchase under—Six years should have 
been completed on date of application 
for purchase (Feb) 198 


—U,. P. Imposition of Ceiling on Land 
Holdings Act (4 of 1961), S, 6 Cl. (xvii)— 
Exemption of certain land from imposi- 
tion of ceiling — Land used for growing 
fodder for purposes other than dairy are 
not exempted (July) 1407 


—U. P. Zamindari Abolition and Land 
Reforms Act 1980 (4 of 1954), Ss. 6 (a), 
18—Trees constituting grove do not vest 
in State—They can be proceeded against 
under S. 24 of U, P. Encumbered Estates 
Act (25 of 1984) (Sep) 1678C 
-——S, 18—See also 
(1) Debt Laws — U. P. Encumbered 
Estates Act (25 of 1934), S. 24 
(Sep) 1678A 
(2) ibid, S. 6 (a) (Sep) 1678C 
——S, 20 (b) — A person cannot claim 
adhivasi rights under S. 20 (b) when his 


name is entered in the recordas occu- | 


pantin the year 1356 Fasli surrepti- 
tiously, fraudulently or fictitiously 

(Apr) 678A 
— S. 23 (1) (a) — Impartiable estate of 
undivided Hindu family—Transfer by its 
holder in favour of junior member of 
family in recognition of right of mainten- 
ance, held, not gift (Sep) 1687 
S.70—see Debt Laws — Uttar Pra- 
desh Encumbered Estates Act (25 of 
1934), S. 23B (Aug) 1429 


—U. P. Zamindari Abolition and Land 
Reforms Rules (1952), Rule 77 (i) — See 
Debt Laws—Uttar Pradesh Encumbered 
Estates Act (25 of 1934), S. 28B 

.¢ : (Aug) 1429 





Tenancy Laws (contd.) 

—W. B. Estates Acquisition Act (1 of 
4984), S. 6 (2) Proviso — A person to be. 
come a direct tenant under the Govern- 
ment by virtue of the Proviso has to hold: 
a valid Jease of the land from the inter- 
mediary immediately before the date of 
vesting of estate in State (Oct) 2097 


nn nce 


Trade and Merchandise Marks Act (43 of 
4958), Ss. 2 (i), 9 (8)—Trade mark consist. 
ing of numeral—It can be distinctive — 
Registration of numerals not limited to 
textile goods —Registrable for other goods 
also on proof of extensive use 


(May) 898D 
—S. 9 (3)—See also 


(1) S. 20) (May) 898D 
(2) ibid, 5. 32 (c) (May) 898B 


— Ss, 11 (e), 32 (b) — Registration of 


non-registrable trade mark, it not being. 
distinctive — Rule under S 82 as to 
its conclusiveness — Applicability — 
Clause (e) of S. 11 — Construction of 
(May) 898E. 
—S. 32 (b) — See ibid, S., 11 (e) 
(May) 898E. 


— Ss. 32 (c), 9 (3) — Word “distinctive” 
is used in S. 82 (c) in same sense as is 
used in S. 9 (8) — Expression “for the 
purpose of this Act” in S.9 (3) indicates. 
that word “distinctive” has uniform 
meaning all throughout the Act 

(May) 898B. 
—S. 82 (c), 56 — Presumption under 
S. 82 as to registered trade mark — Re- 
buttal on ground that mark is not distinc- 
tive — Fact that mark is not distinctive 
must exist as on date of filing rectifica- 
tion application under S. 56 and not on 
date of registration (May) 898C. 


S. 82 (c) — Distinctiveness of trade- 
mark — Loss of — Cancellation of regis- 
tered trade mark — When possible 





(May) 898F 
—S. 32 (c) — Expression “commence. 
ment of proceedings” — Interpretation of 
(May) 898G 
—S,82(c) — Infringement of registered: 
trade mark — Negligence to proceed 


against— When amounts to abandonment 
of trade mark (May) 898E. 
——S, 56 — See ibid, S. 32 (c) 
(May) 898C. 
—S. 56 — Power to rectify is discere- 
tionary— No interference in appeal when 
discretion is properly exercised 
(May) 8981 
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Trade and Merchandise Marks Act (con-d.) 
—-S 56 (2) — “Aggrieved person” — 
Expression includes perscn who has, be- 
fore registration, used trade mark in 
question as also person against whom in- 
fringement action is taken or threatensd 
(May) 898A 
Transfer of Property Act (4 of 1882), 5.3 
— Question of constructive notice has to 
be determined on facts and circumstances 
of each case and has to be approacied 
from equitable considerations 
(July) 
——-§. 6 (g) — See Pensions Act (1872), 
S.1 (May) &46C 
——Ss, 58, 60 — Mortgage 
sion —- Lease back — Preliminary decree 
— No application for final decree—Mort- 
gagee only loses his right to recaver 
money by sale of property — Otherwise 
his security remains intact — Mortgagee 
can sue on rent note — Mortgagor con- 
tinues to have his right to redeem : 


(Feb) 310 
— S. -58 — Mortgage or lease — Tests 
stated (Aug) 1575 
—— S. 60 — See ibid, S.58 (Feb) 310 


——5S.67.A — Same mortgagor— Husband 
and wife owning separate properties and 
mortgaging their properties separa-ely 
and jointly — Suit to enforce joint mort- 


gage does not bar a suit to enforce mort- | 


gage executed by one spouse alone — 
Section 67.A not attracted (May) 834A 

-§. 100 — See Municipalities — Bem- 
bay Provincial Municipal Corporation 
Act (1949), S. 141 (Fuly) 1201A 
——S. 105 — See also 


(1) Tenancy Laws — W. B. Estates Ac. . 


quisition Act (1 of 1954), S.6 (2), 
Proviso (Oct) 2097 
(2) ibid, S. 58 (Aug) 5575 
(3) ibid, S. 116 (June) 1031B 
——S. 105 — Lease whether permarent 
or for lifetime — Determination of — 
Agreement of lease for fixed period in 
first instance for constructing building 
(Sep) 1878A 
——S. 107—Agreement varying essertial 
term like rent of an existing registered 
lease must be registered (Apr) 751 
—~S. 108 (d) — Accession to leasehold 
property — Claim by lessee by making 
contradictory pleas of adverse possession 
and of easementary rights by prescrip-ion 
— Maintainability of claim (Sep) 1878B 
——S. 113, Illustration (b) — Notice to 
quit on ground of arrears of rent - Second 
notice demanding rent for period between 
Ast and 2nd notice— Waiver of first notice 
(Jan) 102 


201B. 


T. P. Act (contd.) 

—Ss. 116 and 105 — Consent decree for 
eviction — Judgment-debtors allowed to 
continue in possession for period of five 
years - Mesne profits at higher rate re- 
quired to be paid by judgment debtors — 
Clause in decree that in case of default of 
mesne profits they could be immediately 
called upon to deliver possession — Con- 
sent decree neither constituted a new 
tenancy nor a licence (June) 1081B 


“Trusts Aot (2 of 1882))S,82 — Advance- 


ment — Hindu transferring his money 
in a bank to the joint names of himself 


with poszes- í and his son — Amount made payable to 


either or survivor—Plea of advancement 
by son— Proof (Oct) 1962B 


Usurious Loans Act (10 o? 1918) 
.See under Debt Laws. 


U. P. District Boards Act (40 of 1922) 
See under Panchayats. 


U. P. Encumbered Estates Act (25 of 1934) 
See under Debt Laws. 
U. P. High Court (Abolition of Letters 
Patent Appeals) Act (44 of 1962), S, 3 — 
Bar against filing Letters Patent Appeals 
— Insufficiently stamped memorandum of 
appeal filed before Act, but accepted on 
payment of deficit fees aftar Act came 
into force — Can be treated as pending 
appeal — Bar under S. 8 not attracted — 
(July) 1874 
U. P. Imposition of Ceiling on Land Hold. 
ings Act (i of 1961) 
See under Tenancy Laws, 


U. P. Industrial Disputes Act (28 of 1947), 
S, 4K — See Industrial Disputes Act 
(1947), S. 10 (Dec) 2521A 


U. P. Kshettra Samittis and Zilla Pari. 
shads Adhiniyam (83 of 1931) 
See under Panchayats, 


U. P. Municipalities Act (2 of 1946) 
See under Municipalities. 


U. P. Muslim Waafs Act (46 of 1960), S.19 
— See Religious Endowments Act (1868), 
S. 10 (July) 1896 
U. P. Sales Tax Act (15 of 19348) 

See under Sales Tax. 
U. P. Sales Tax Rules (4928) 

See under Sales Tax, 


U. P, Sales Tax (Walidation} Act (45 of 
1958) 


See under Sales Tax. .. 
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U.P. (Temporary) Control of Rent and 
. Eviction Act (8 of 1947) - 
See under Houses and Rents. 


U. P. Zamindari Abolition and bane Re- 
forms Act (4 of 1951): 
See under Tenancy Laws, 


U. P. Zamindari Abolition and Land Be- 
forms Rules (1952) 
See under Tenancy Laws. 


y, P, oe Debt Reduction Act (45 of 
4958 
See under Debt Laws, 


West Bengal Board of Secondary Educa. 
tion Act (5 of 4968) 
` See under Education. 


W. B. Board of Sesondary Education (Ap- 
pointment of Secretary) Rules (1963) 
See under Education. 


/ 
West Bengal Estates Acquisition Act (4 of 
4954) 
See-under Tenancy Laws, 


West Bengal (Prevention of Violent Acti. 
` wities) Act (49 of 4970) 
See under Public Safety. 


Wealth Tax Act (27 of 1957), S. 2 (e) — 
Assets — Includes property of every des- 
cription—Creation of wakf-alal-aulad by 
Hanafi Mussalman—Right of beneficiaries 
(Sep) 1691C 
——-§, 2 (e) (iv) — ‘Annuity’— Meaning of 
~- — Trust deeds—Trustees to pay annually 
to assessee a share of income from trusts 
funds after deducting expenses—Assessee _ 
having only life interest in such payments 
— Payments are not annuities 
(May) 915A 
——S, 2 (e) (iv) — Word “Annuity” — 
Meaning (Sep) 1691E 
——S. 5 (1) — Jewellery intended for per- 
sonal use of assessee only comes within 
S. 5(1)(viii) Its value cannot be included 
in computation of net wealth of assessee 
—S.5 (1) (xv) deals with jewellery in 
general (May) 915B 
——§. 7 (1I)—Valuation of sie Ra to 
share in income— Market value — Deter- 
mination of (Sep) 1691D 
——-§, 7 (2) — Determination of value of 
assets — Assessee Electric Supply Com- 
pany ~ Service connections shown as 
assets—Mode of valuation (Dec) 2447 


1971 Supreme Court 


Wealth Tax Act (contd,) 

7 (2) — Determination of value of 
oa — Book value in the balance sheet 
should be taken as the primary basis of 
valuation— Wealth Tax Officer can make 
such adjustment in cash valuation 

(Dec) 2458 

—S. 21 (1) (As it stood prior to 1964 
Amendment)—Assets held by a trustee — 
A trustee holding assets for the benefits 
of the beneficiaries under a trust-deed is 
assessable to wealth-tax under the Section 
(Dec) 2463A 

——S. 21 (4) — Shares of beneficiaries 
under a trust whether indeterminate — 
Where the settlor creating trust and his 
wife are alive, they have a right to be 
maintained out of the income of the trust 
properties and a right of residence in the 
house situate in that property; the set- 
tlor’s minor sons have a right to be main- 
tained and educated, the shares of the 
beneficiaries are indeterminate 
' (Dec) 2468C 

W. B. Land (Requisition and Acquisition) 
Act (2 of 1948)—Act is not ultra vires the 
Constitution :under Art. 19 (1) (f) read 
with Art. 19 (5) (May) 961 
——S. 17 — See Chandernagore (Merger) 
Act (1954), S. 17 (May) 968 


West Bengal ‘Transferred Territories 
(Assimilation of Laws) Act (49 of 1958), 
S. 3 (2), Proviso, Cl. (a) — Repeal of laws 
existing in transferred territories, effect 
of (Oct) 2116 


Words and Phrases — ‘Annuity’, meaning 
of—See Wealth Tax Act aaa sS. 2(e)(iv) 
May) 915A 
——“Business” or ‘trade’ — Ses Houses 
and Rents—Bombay Rent Restriction Act 
(16 of 1931), S. 4 (2) (b) (June) 1081D 
A Gael Cais is a mineral 
(Aug) 1569B 
—"Occasions”—See Sales Tax—Central 
Sales Tax Act (1950), S. 5 (1) (May) 870E 
—*Pending” — See Criminal Law 
Amendment (Amending) Act (22 of 1966), 
§.5 (June) 1120D 
“Person in-charge’ — See Foreign 
Exchange Regulation Act (1947), S. 28C 





(1) & (2) (Nov) 2162A 
——*‘Pet animal” — See Sea Customs Act 
(1878),-S, 75 (Feb) 298A 


——Word “property”—Meaning of 
(Sep) 16918 


LIST OF CASES OVERRULED, REVERSED AND DISSENTED 
FROM ETC., IN AiR 1971 SUPREME COURT 


Diss.==Dissented from in; Net F.=Not followed in; Over.=Overruled in; Revers.=Reversed in. 


Priyy Council 


(1911-12) 16 Cal W N 74 (PC), Mir Sarwarjar. ve 
Fakruddin Mahomed- Held no longer good 
Jaw in view of AIR 1948 PC 95 as interpreted 
AIR 1971 Cal 841 (Aug). 


Supreme Court 


‘AIR 1954 SC 236 = 1954 SCR 317, Chaturbhuj 
Vithaldas Jasani v. Moreshwar Parashram— 
Not F. in view of later decision in AIR 1968 
SC 1218 as interpreted AIR 1971 Cal 219A 


(May). f 

AIR 1966 SC 671=(1966) 1 SCR 466, Machya 
Pradesh Industries Ltd. v. Union of InGa— 
Held overru'ed by AIR 1967 SC 1606 as 
interpreted AIR 1971 SC 862B (May). 

AIR 1966 SC 671=:(1966) 1 SCR 466, Machya 
Pradesh Industries Ltd. v. Union of Incia~ 
Held overruled in AIR 1967 SC 1606 as 
interpreted AIR 1971 All 54B (FB) (Feb. 


Allahabad 


AIR 1918 All 115=ILR (1948) 453 (FB), Newal 
Kishore v. Municipal Board Agra — Gwer. 
ATR 1971 SC 1201 B (July). 

(1957) W P No. 508 of 1956, D/- 1-5-1957 (All), 
Hukam Singh v. Board of Revenue U. E. — 
Held no longer good Jaw in view of AIR _968 

C 466 as interpreted AIR 1971 SC €73A 


(Apr). 

(1963) C W No. 1885 of 1962, D/- 9.9-1963 (A_l)— 
Revers, AIR 1971 SC 968A (May). 

(1963) Spl. App. Nos, 829 & 328 of 1963, D/-&10- 
1963 (All)—Revers. AIR 1971 SC 806 (Feb). 

(1963) Civil Mise. W P No. 8160 of 1962, D/- 8-1- 
1963 (All)—Over. AIR 1971 5C 1696C (Sep). 

AIR 1963 All 52, Balwant Singh v. Bishan Satai — 
Revers. AIR 1971 SC 2073 (Oct). 

(1964) F. A. No. 11 cf 1957, D}- 11-8-1964 (A_l)— 
Revers. AIR 197I SC 2210 (Nov). 

AIR 1964 All 552 (FB), Mannalal v. Chhotka Bibi 
— Revers, AIR 1971 SC 1874 (July). 

(1965) Spl. A. No. 188 of 1961, D/. 19-4-1965 -All) 
— Revers. AIR 1971 SC 1224A,B,C,D (aly). 

ILR (1966) 1 All (58, U. P. Sunni Central Waqf 
Board v. Md. Alim Chisthi — Revers: AIR 
1971 SC 1896 (July). 

(1987) S. A. No. 307 of 1965, D/- 14-4-1967 AlN) 
Revers. AIR 1971 SC 2218 (Nov). . 

(1967) Spl. App. No. 457 of 1967, Dj. £¢1.7. 
1967 (All) —Revers. AIR 1971 SC 2147 (Oct). 

AIR 1967 All 185, Hanuman Pershad Gupta v: 
Hiralal—Revers. AIR 1971 SC 206 (Feb). 

AIR 1967 All 391, Lakshmi Ratan Cotton Mills Co., 
Ltd. v, Aluminium Corporation of Inda — 
Revers. AIR 1971 SC 142A (Aug). 

(1969) S. A. Nos. 1197 and 1198 of 1967, Dj. S1-1- 
1969 (All)— Revers. AIR 1971 SC 2361 (Mov). 

(1969) Election Petition No. 82 of 1969, D/- 3-12. 
1969 (All) —Revers. AIR 1971 SC 676 (A>r). 

(1969) Cri App. Now1694 of 1969 and Ref. No. 44 
a a (All)—Reyers. AIR 1971 SC 2156E 

ct). p 3 


Allahabad ( conid. ) 


(1970) 75 ITR 350 (All), Gur Bux Har Bnx Rai v. 
Commr. of Income-tax U. P, — Revers, AIR 
1971. S C 2444A,B (Dec). 


Andhra Pradesh. 


AIR 1960 Andh Pra 74—30 Com Cas 104, Godavari 
Sugar and Refineries Ltd. v. Kambhampati 
Gopala Krishnamurthy —Over. AIR 1971 SC 
1292B (July). 

AIR 1960 Andh Pra 866=1960 CriL J 586, In re 
a Rao — Over. AIR 1971 SC 1725B 

ep). f 

(1962) 1 Andh W R 263, Govindaswami v. State of 

_Andh Pra — Over. AIR 1971 SC 1920 (Sep). 

(1954) Appeol Suits Nos. 21 of 1959 and 362 of | 
1958, D/- 17-4-1964 (AP)— Reyers. AIR 1971 
sc 71B, C.J an). 

(1984) Writ Petn. No. 907 of 1968, D,- 1-9-1964 
(Andh Pra)—Revers, AIR 1971 SC 1519 (Aug), 


(1965) C. C. C. Appeal No. 24 of 1959, D/- 16-12- 


1965 (AP)—Revers. AIR 197 1:SC2184F (Nov). 


AIR 1967 Andh Pra 99, Jayalaxmi Rice and Oil 
Mill Contractors Co, Angalur v. Commr. o 
Income-tax Andh Pra—Revers. AIR 1971 SC 
1015 (June). . i l 7 

(1968) Cri. App. No. 188 of 1966, D/- 19-4-1961 
(AP)—Revers. AIR 1971 SC 811B (Apr). 


(1868) Cri. Appeal No. 833 and 1031 of 1966, 
D/- 26-4-1968 (Andh Pra)—Revers, AIR 1971 
SC 1467 (Aug). 

(1969) W. P. Nos. 2871 of 1968, D/- 31-12-1969 
(AP)—Revers. AIR 1971 SC 891A (May). 


(1970) Cri. App. No. 7 of 1970, D/- 11-3-1970 
(AP)—Revers. AIR 1971 SC 1461 (Aug). 


(1070) Writ Petn. No. 2720 of 1970, Uj- 5-9-1970 
- (AP)—Revers. AIR 1971 SC 15075 (Aug). 


(1870) Writ Petn, No. 240 of 1968, D/- 21-10-1970 
(Andh Pra)—Reyers. AIR 1971 SC 1801A 
(Sep). 

Assam. 


(1964) F. A. No. 22 of 1960, D/- 17-4-1964 (Assam 
— Revers. AIR 1971 S C 1258 (July). 


(1966) A. F. O. D. No. 56 of 1964, Dj- 12-9-1966 

(Assam & Nagaland) — Revers. AIR 1971 SC 
. 2015 (Oct). : 

(1966) Civil Rule No. 296 of 1964, D/- 28.6-1966 
(Assam) — Revers. AIR 1971 S$ C 674 (Apr). 

AIR 1967 Assam 18, Daksha Prasad Deka v. Ins- 
pector General ot Police Assam—Ryers, AIR 
1971 S C178 (Jan), 

AIR 1967 Assam 58, Commr. of Income-Tax Assam 

- v. G. Hyatt — Revers. AIR 1971 S C 725A 
(Apr). 

AIR 1967 Assam 61, Jalannagar South Estate Ltd. 

. ve. Commr. of Taxes Assam — Reyers, AIR 

1971 S C 21354A, B (Oct). 

AIR 1969 Assam 25, M. Gurumoorthy v. Accoun- 
tant General Assam & Nagaland — Reyers. . 
AIR 1971S C1856 (Sep). .. 
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Bombay. 


(1902) I LR 27 Bom 43 — Diss. AIR 1971 Ker 88A 
(FB) (Feb). 
AIR 1958 Bom 8, Harilal Bhagwanji v. Shastri 
H. U,—Over. AIR 1971 S C 310 (Feb). 
(1965) Spl. C. A. No. 880 of 1964, D/- 17-9-1965 
(Bom)—Revers. AIR 1971 SC 2577B (Dec). 
(1966) Special Civil Appln. No. 831 of 1965, 
D/- 19-6-1966 (Bom) — Revers. AIR 1971 SC 
28IC (Feb). 
(1966) Appeal No. 11 of 1963, D/- 5-7-1966 (Bom) 
Revers. AIR 1971 S C 998.(May). 


(1966) 18 S.T. C. 424 (Bom), Champalal v. Dy. 
Commr. of Sales Tax Eastern Divn. Naspur— 
Revers. AIR 1971 S C 908 (May). 

AIR 1907 Bom 484==69- Bom L 229, Bishan v. 
Maharashtra Watch and Gramophone Co. — 
Over. AIR 1971 S C 1495A (Aug). 

(1968) Criminal Appeal-No. 1758 of 1966, D/- 15- 
1-1968 (Bom) — Revers. AIR 1971 S C 953 
(May). 

(1968) Crl. App. No. 818 of 1967, D/- 21-11-1968 
(Bom) — Partly Revers. AIR 1971 S C 840A 
(May). 

(1969) Spl. Civ. Appin. No, 4L of 1969, D/- 19-6- 
than (Bom) — Revers. AIR 1971 SC 1021A 

un). i 

(1969) C. A. No. 1578 of 1969, D/- 16-7-1969 (Bom) 
— Over. AIR 1971 S C 2187B (Oct). 

ILR 1969 Bom 484, Harivansh Lal v. State of 
Maharashtra — Revers. AIR 1971 S C 1180A, 
B, C (June). 

(1970) S, C. A. No. 939 of 1870, D/- 20-11-1970 
(Bom) — Revers. AIR 1971 S C 1804 (Sep). 

(1970) Spl. Civil Appln. No. 1588 of 1970, D/- 18/ 
21-12-1970 (Bom) — Revers. AIR 1971 S C 
1783A (Sep). 

(1970) 72 Bom L R 797, State of Maharashtra v. 
Rajkumar Kochhar ~ Revers. AIR 1971S C 
1630A (Aug). 

Calcutta. 


IL R(1989) 2 Cal 425, Har Narain Misra v. 
Kanhaiyala] Lohawalla—Over. AIR1971 SC 
1292B (July). 

AIR 1953 Cal 238=1953 Cri, L J 574, Dulal 
Chandra Mondal v. State— Over. AIR 1971 S C 
2486H (Dec). 

AIR 1954 Ca} 60695 Cal L J 48, Bharat Constru- 
cation Co. Ltd v, Union of India — Over. AIR 
1971 S C 2298 (Noy). 

(1962) F. A, No. 24 of 1951, D/- 24-1-1962 (Cal) — 
Revers. AIR 1971 S C 1245A, B (July), 

(1962) A. F. O, D. No. 173 of 1956, D/- 7-3-1962 
(Cal) — Revers. AIR 1971 SC 1028A, B,C 
(June). 

{1963) Civil Rule No. 1324 of 1961, D/. 14-3-1963 
(Cal) Revers. AIR 1971 8 C 512 (Mar). 
(1964) F. A. No. 232 of 1955, D/- 26.5-1964 (Cal)— 

Revers. AIR 1971 S C 465B, D (Mar). 

(1964) 68 Cal W N 752, Standard Refinery and 
Distillery v. Commr. of Income-Tax (Central) 
Calcutta—Revers. AIR 1971 S C 2293 (Nov). 

(1965) I T. Ref. No. 120 of 1961, D/- 26-3-1965 
(Cal) - Revers. AIR 1971 S C 2328 (Nov). 

(1965) I. T. Ref. Nos. 183 and 238 of 1961, D/- T- 
5-1985 (Cal) — Revers. AIR 1971 S C 2274B 
(Nov). 

(1966) I. T. Ref. No. 102 of 1962, D/- 30-9-1966 
(Cal) » Revers. AIR 1971 S C 2516 (Dec). 


Calcutta (contd.) 


I L R (1966) 2 Cal 289, Motilal Sareogi v. Chirani- 
lal Khaitan — Revers. AIR 1971 SC 2116 
(Oct). 

(1967) Appeal from Original Order No. 551 of 1966, 
D]/- 22-12-1967 (Cal) — Revers. AIR 19718 C 
1814 (Sep). 

AIR 1967 Cal 382 (FB), Sheo Nath Singh v. Asst. 
Commr. of Income-Tax — Revers. AIR 1971 
S C 2451B (Dec). f 

(1967) 37 Com Cas 593 (Cal), Commr uf Weath 
Tax v. Birla Jute Meg. Co. Ltd. — Revers. AIR 
1971 SC 2458 (Dec). 


(1967) 91 Cal W. N. 926, Jyoty Prakash Mitter v. 
oe of India ~ Revers. AIR1971 SC 1093B,G 

an). ` 
(1967) 64 I. T. R. 3L7T=ILR (1966) 1 Cal 415, Shree 
Ramesh Cotton Mills Ltd. v. Commr. of 
TE — Overs. AIR 1971 S C 2828 

Ov). 


AIR 1988 Cal 19=(1967) 21 T J 322—67 I TR 56, 
Kedarnath Jute Manufacturing Co. Ltd. v. 
Commr.: of Income Tax (Central) — Revers. 
AIR 1971 S C 2145 (Oct). 


ILR (1968) 2 Cal 536, Durga Prosad v. Commr. of 
Income Tax—Revers. AIR 1971S C 2439A 
(Dec). 

(1968) 67 I T R 705 (Cal), Commr..of Income Tax 
(Central) Calcutta v. Karamchand Thapar & 
Bros. utd. — Revers. AIRI971 S C 15904A, B 
(Aug). 

(1968) 72 Cal W N 205, Indian Airlines Corpora- 
tion v. Sukdeo Rai — Revers. AIR 1971 SC 
1828 (Sep). 


Delhi 


(1967) Appeals Nos. 47 to 50 of 1967 D/- 13.3. 
1967 Central Board of Excise and Customs 
(Delhi)—Revers. AIR 1971 SC 116B (Jan), 


(1987) Cri. Rev. No. 871 of 1965, D/- 7-11-1967 
(Delhi)— Revers. AIR 1971 S C 1844 (Sep). 


(1968) C. W. No, 1568 anc 1567 of 1967 D/- 8.2. 
1968 (Delhi) — Revers. AIR 1971 SC 1244 
(July). 

(1970) Cri. Appeal No. 62 of 1968, D/- 4-2-1970 
(Delhi)—Revers. AIR 1971 S C 1552B (Aug). 


(1970) Cri. R. No. 188 of 1988; D/- 26-8-1970 
(Delhi)—Kevers. AIR 1971 S C 1389C (July). 


1970 Lab I C 76 (Delhi), BK. Sardarilal Sunder. 
das v. Union of India — Revers. AIR 1971 
S C I547 (Aug). 


Gujarat 


(1985) Spl. C. No. 1055 of 1965 (Guj; — Revers. 
AIR 1971 S C 189 (Jan). 


AIR 1965 Guj 87, Mehta Amritlal Gokaldas v. 
State of Bombay—Revers. AIR 1971 S C 300 
(Feb). ' 

(1988) Spl. Civ. App. 1499 of 1966; D/- 1-7-1968 
(Guj)— Revers. AIR 1971 S C 117B (Jan). 


(1970) Spl. Civil Appln. No. 387 of 1968, D/- 
18-2-1970 (Guj)—Revers. AIR 1971 S G 1078 
(June). 

Himachal Pradesh 
AIR 1961 Him. Pra. 35, District Co-operative 


Federation Ltd. v. Khub Chand - Over, AIR 
1971 S C 2298 (Nov). 
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Jammu and Kashmir 


AIR 1959 J & K 125 = 1959 Cri L J 1829, Gani v. 
State Over. AIR 1971S G 2486H (Dec). 

{ 1964) First Appeal No. 1 of 1960; D/- 14-12-1964 

(J & K)—Revers. AIR 1671 S C1756A (Sep). 


€1969) El. P. No, 87 of 1937! D/- 15-12-1969 
(J & K)— Revers. AIR 1971S C 1262A 
(uly). 

Kerala 


(1964) A. S. Nos. 506 and 510 of 1961; D/- 23-12- 
1964 (Ker) — Partly Revers, AIR 197.SC 
2272 (Nov). 

1965 Ker L T 1214, Sankaran Kani v. Kunjireman 
Kani - Revers. AIR 1471 S C i89tA,B 
(July). 

(1987) 2 Lab L J 821 (Ker), Provident Fund Ins- 
pector Trivandrum -v. N. S. S. Co-operative 
Society—Revers. AIR 1971 S C 82A (Jan). 


{ 1968) Cri. App. No. $20 of 1967; D/- 19-9-1988 
(Ker)—Revers. AIR 1971 § C1208 (Julr). 


AIR 1969 Ker. 179, Food Inspector (Health OM- 
cer) Calicut Corporation v, C. Gopalzn — 
Revers. AIR 1971 S C1725B (Sep). 


Madhya Pradesh 


AIR 1981 Madh. Pra. 247 =1961 Jab L J 362, 
Ramchandra v. State of M, P.—Over. al R 
1971 S C 1762F (Sep). 

{1962) C. S. A. No. 810 of 1980; D/- 27-9-1982 
(M.P.) - Revers. AIR 1971 § C77 (Jan). 

(1965) L. P. A. No. 24 of 1962; D/- 9-7-1962 A.P.) 
—Revers. AIR 1971 S C 920 (May). 


(1963) L. P. A. Nos. 8 &4of 1964; D/- 3-5-1966 
(M.P.)—Revers. AIR 1971 SC 1041B (Jane). 


€ 1966) Misc. Petn. No. 303 of 1966; D/- 15-12- 
inca (M. P.) — Revers. AIR 1971 SC 2127 
y ct). 
1966 M. P. L. J. (Notes) 95, R. C. Tandon v Dy. 
Registrar Co-operative Societies, Indo-e — 
Revers. AIR 1971S C517B (Mar). 


{ 1968) Mise. Appeal No. 20 of 1964; D/- 27-8-1964 
(Madh Pra).— Reyers. AIR 1971 SC3IT4A 
(May). ; 

£1968) Cri. App. No. 143 of 1966; D/- 1-5-1968 
(M. P.)~Revers. A I R1971 S C 778A, B, D 
(Apr). 

£ 1968) Cri. Appeals Nos. 64 & 182 oi 196t; D/~ 
28-2-1968 (Madh Pra) — Revers. AIR 1971 
S C 1857 (Sep). 

{1988) 69I TR 514 (Madh Pra), Commr. o In- 
come Tax (M. P.) Revers. AIR 197-8SC 
_-:1454 (Aug). 

(1969) M. P. No. 101 of 1969; D/- 16.4.1969 (L1.F.) 

—Partly teyers. AIR 1971 S C 1988C (ct). 


Madras 


(1887) 2 Weir 409—Over. AIR 1971 SC 178 (Ean). 

{1899) ILR 22 Mad 217 = 8 Mad L J 256, Obai 
Goundan v. Ramalinga Ayyar — Over. AIR 

` | 1971 SG 751 (Apr. 

AIR 1937 Mad 431 = 45 Mad L W 515, Saty avat; 
v. Pallaya—Over. AIR 1971 SC 1070B (June) 


AIR 1948 Mad 100 = 49 Cri L J 4L = ILR (-948) 
Mad 279, In re Venkataraman — Over, AIR 

` 1971, SC 178 (Jan). 

AIR 1954 Mad 385 = ILR (1935) Mad 358, Hara- 


Madras (contd.) 


yanan Nambudripad v. State of Madras— 
Over. AIR 1971 SC 891A (May). 

AIR 1955 Mad 608 = 1955 Cri L J 1365, Public 
Prosecutor v. Annamalai — Over. AIR I971 
SC 840A (May). 


AIR 1958 Mad 826 == 32 IT R 237, Commr. of 
Income Tax v. Vasantha Mills Ltd. — Over. 
AIR 1971 SC 1861 (July). ~ 


AIR 1958 Mad 624 == 1958 Cri L J 1438, Thothan 
v. Muragan—Over. AIR 1971 SC 66C (Jan). 


AIR 1962 Mad 490, A. Rangaswami Iyengar v. 
Pattammal - Revers. AIR 1971 SC 658 (Mar). 


(1964) W. A. Nos. 354 to 360 of 1968, -D/- 28-12. 
1964 ‘Mad) — Reyers. AIR 1971 SC 2081 
(Oct). 

AIR 1964 Mad 371=-(1964) 1 Lab LJ 706, East 
India Industries (Mad) v. Regional Provident 
Fund Commr. — Over. AIR 1971 SC 1519 
(Aug). 

(1964) 2 Mad L J 147 = 77 Mad L W194, Mehsin 
Bhai v. Hale and Company—Over. AIR 1971 
SC 942A (May). 


(1965) L. P. A. No. 98 of 1963, D/- 27-4-1965 (Mad) 
Revers. — AIR 1971 SC 2468 (Dec). 


AIR 1965 Mad 164, Commr. of Income Tax Madras 
v. Tirunelueli Motor Bus Service Co. (P) Ltd. 
Revers. AIR 1971 SC 128 (fan). 

AIR 1965 Mad 587, S. Raiagopalaswamy Naidu v. 
Bank of Karaikudi Ltd. — Revers. AIR 1971 
SC 884B (May). 


ILR (1966) 2 Mad 357, Estate of Late Rangalal 
Jajodia v. Commr. of Income Tax Madras— 
Revers. AIR 1971 SC 147 (Jan). 


"AIR 1967 Mad 38, Hussain Bhai v. Commr. of 


Income Tax Madras — Revers. AIR 1971 SC 
1256B (fuly). 

ILR (1967) 3 Mad 465, Chidambaram Chettiar Ts. 
Pl. P. v. Commr. of Income Tax Madras— 
Revers. AIR 1971 S C 2074C (Oct). 

AIR 1968 Mad 118, K. T. Kesalram, In re— Revers- 
AIR 1971 SC 1283B (July). 

AIR 1968 Mad 117, P. Sirajuddin v. Govt of 
Madras—Revers., AIR 1971 SC 520D (Mar). 


AIR 1963 Mad 326 = 32 ITR 287, Commr. of 
Income Tax-+v. Vasantha Mills Ltd. Over. 
AIR 1971 SC 186! (July). 


(1971) 1 Mad L J 200, Haridas Girdhardas v. 
Varadaraja Pillai — Revers. AIR 1971 SC 
2366A (Nov). 

Mysore 


ILR (1965) Mys 108, Swami Satyanard Saraswati 
v. State of Mysore—Revers. AIR 1971 SC 
156¢ A, B (Aug). 

(1966) 2 Mys L J 180, Segu EButckaiah Setty v. 
Commr. of Income Tax — Revers. AIR 1971 
SC 854 (May). 

(1968) Ele. Petn. No. 9 of 19€7, D/- 24-7-1968 
(Mys)—Revers. AIR 1971 SC 184¢8B (July). 


(1968) 18 Law Rep 327, Pendakur Virupanna Setty 
and Sons v. State of Mysore—Revers. AIR 
1971 SC 1325 (July). 


(1969) 18 Law Rep 259 (Mys), Dr. T. G. Siddap- 
paradhya v. Board of Appointments in Sans. 
krit; Mysore University — Revers. AIR 1971 
SC 2264 A, B (Noy). 7 
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Mysore (contd.) 


(1969) W. P. No. 496 of 1969 D/- 28-9-1969 (Mys) 
Revers. AIR 1971 SC 246A (Feb). 


Nagpur 


AIR 1956 Nag 264 = ILR 1956 Nag 236, Krishna 
Rao v. Firm Radhakisan Ramsahai— Over. 
AIR 1971 SC 1389B (July). 


Orissa 


AIR 1959 Orissa 187 = ILR (1959) Cut 89, Rup- 
narain Singh v. State of Orissa — Over. AIR 
1971 SC 768A (Apr). 
ILR 1965 Cut 269, Union of India v. Kalinga Con- 
: struction Company (P) Ltd.—Revers. AIR 
1971 SC 1646B (Aug). 
` (1987) Cri. A. Nos. 222 and 223 of 1966, D/- 15.2. 
_1967 (Orissa) — Revers. AIR 1971 SC 804 
(Apr). 
(1968) O. J. C. No. 82 of- 1968, D/- 16-4-1968 
(Orissa) ~Reyers. AIR 1971 SC 175 (Jan). 


Patna 


AIR 1944 Pat 5=ILR 22 Pat 320, Umeshwar 
Prasad v. Dwarika Prasad — Over. AIR 1971 
SC 310 (Feb). 

AIR 1957 Pat 24, Ramnarain v. Sukhi—Over, AIR 
1971 SC 310. 

AIR 1968 Pat 344, State of Bihar v. Bank of Bihar 
— Revers. AIR 1971 S C1210 (July). 

(1963) 21 T J 180 (Pat), Kamakhya Narain Singh 
v. Commr, of Income-tax~ Revers. AIR 1971 
S C 794D, E (Apr). 

(1966) Tax Cases Nos. 33 and 34 of 1966, D/-. 19- 
11-1966 (Pat) — Revers. AIR 1971 S C 2223 
(Nov). 

(1966) C W J C No. 143 of 1966, D/- 14-3-1986 
(Pat) — Revers. AIR 1971 S C 946A (May). 

AIR 1966 Pat 871, Kripa Shankar v. Commr. of 
eah Tax — Reyers. AIR 1971 S C 2463A 
(Dec). 

1966 B L J R 178, Bishwanath Prasad v. H. G. E. 
Corporation Ltd. — Revers. AIR 1971 SC 
2417 (Dec). 

(1967) Cri. Revn. No. 95 of 1967, D/- 81-1-1967 
(Pat) ~ Revers. AIR 1971 SC 1641B (Aug). 

AIR 1967 Pat 81, Tarak Nath Ghosh v. Govt. of 
India — Revers. AIR 1971 S C 828 (Apr). 

(1967) 65 I T R 432 (Pat) — Revers. AIR 1971S C 
2125 (Oct). 

(1968) Cri. App. No. 296 of 1966, D/- 17-1.1968 
(Pat) — Revers. AIR 1971 S C 1834 (Sep). 

(1968) Cri. App. No. 453 of 1966, D/- 10-5-1968 

f (Pat) — Revers. AIR 1971 S C1606 (Aug). 

1970 B L J R 685, Ram Sagar Roy v. State of Bihar 

— Reyers. AIR 1971 S C 1318A, B (July). 


Punjab 


(1959) L. P. A. No. 35-D of 1958, D/- 27-7-1959 
(Punj) — Revers. AIR 1971 S C 748 (Apr). 

(1961) Regular Second Appeal No. 43-D of 1956, 
D/- 23-5-1961 (Punj) — Revers. AIR 1971 SC 
2111B (Oct). 


(1962) Cri. A, No. 996 of 1961, D/- 29-10-1962 
(Punj), State v. Raj Kumar — Over. AIR 1971 
S C 815 (Apr). 

(1964) Cri. Rev. Nos. 81-D to 83-D, 107-D and 


Punjab (contd.) 


12°.D to 132-D of 1964 (Punj) — Revers, ATES 
1971 S C 815 (Apr). ; 

ILR (1964) 2 Punj 428, Lal Singh v. Sardara — 
Over. AIR 1971 S C 2820 (Nov). 


(1965) S. As, Nos. 138 and 189 of 1964, Dj. 1-4... 
1965 (Punj) — Partly Reyers. AIR 1974 SC 
2342A (Noy). 

(1965) S. A. Nos. 133 and 188 of 1964, D?. 1-4- 
Noe — Revers. AIR 1971 SC 2342 

Ov). 


1965) Ex. F. A. No. 192C of 196), Ðl- 8-8.1985 
(Punj) — Revers. AIR 1971 SC 7424 (Apa). 


(1965) Cri. Rev. No. 89-D of 1965, D/. 2-6-1985 
(Punj) — Revers. ALR 1971 S C 472 (Max). 


AIR 1965 Punj 342, Bua Das Koushal v. State of 
Punjab — Revers. AIR 1971 S C 1676B (Sep). 


(1965) Pun L R (Supp) 251 — Revers. AIR 197} 
S C 1288A (July). 

(1968) Civil Writ No. 25-D of 1966, D/. 6-1-1808 
(Punj) — Revers. AIR 1971 S C 1025 ¢3zne}. 


(1967) Civil Revision No. 1058 of 1966, D/- 29.23. 
1967 (Punj) — Revers. AIR 1971 SG 987A 
(May). 

AIR 1967 Punj 38, Hanuman Pershad v. Le Rup 
Narain — Revers. AIR 1971 S C 1812 (July). 


AIR 1967 Punj 244, S. Gurdial Singh v. Abbey 
Dass — Revers. AIR 1971 S C 834 (May}. 
(1967) 69 Pun L R 414 = ILR (1967) 2 Punj 654,. 
Sohan Sing v. Udho Ram — Over. AIP, i973 

S C 869A (Feb). 

(1968) 70 Pun L R 412, Union of India v, Ram La § 
Mansukh Rai — Revers, AIR 1971 8 © 2883. 
(Nov). 

(1969) C. R. No. 1014 of 1968 and C. M. No. 1862 
of 1969, DJ- 18-3-1968 and 8-5-1968 (Punj)—- 
Revers. AIR 1971 S C 23244A, B (Nov). 

(1969) R. S. A. No. 1949 of 1968, D/- 15.22.1980 
(Punj) Revers. AIR 1971 S C 869A feb}. 

(1969) Cri. A. No. 627 of 1969 and Murder Ref: 
No. 48 of 1969, D/- 27-11-1969 (Pumj} —- 
Revers. AIR 1971 S C 1218 (July). 


(1960) Murder Ref. No, 61 of 1969 D/. 4.19.1982 
(Punj)—Revers. AIR 1971 S C 2016C {Oen} 


(1969) Cri. App. No. 968 of 1969, D/- 4-121969 
(Punj)— Revers. AIR 1971 S C 2016C (cr). 


(1970) Cri. App. No. 1058 of 1969 and Murder Ref.. 
No. 78 of 1969, D/- 9-2-1970 (Punj)— Heyer. 
AIR 1971 S C 1554 (Aug. 


(1970) Cri. App. No. 1188 of 1968, D/- 13-9.2970 
(Punj)~ Revers. AIR 1971 S C 1420 (uly). 

(1970) Cri. A. No. 515 of 1970 and Murder Ref. 
No. 82 of 1970, D/- 23-9-1970 (Punj)—Revera, 
AIR 1970 S C 2505C (Dec). $ 


Rajasthan 


AIR 1958 Raj 349—1958 Cri L J 1548, Lasmial Ye 
Bherulal— Over. AIR 1971 S C 2486% Mes), 


(1967) Cri. Appeals Nos 402 and 403. of 1989 ana 
251 of 1967, D/- 2-8-1967 (Raj)—Revers. AIR 
1971 S C 2598 (Dec). 

(1968) Cri. App. No. 108 of 1967, D}. @BISER 
(Raj)—Revers. AIR 1971 S C 1444A, B (Ang). 

AIR 1969 Raj 182—1969 Raj L W 285, Serendsa 


Kumar v. State of Rajasthan — Over. AYP: 
1971 S C 1762F (Sep), f 


(1969) 71 ITR 120 (Raj). Shekhawati General 
Traders-Ltd v. I. T. Officer Company Circle 
I, Jaipur—Revers. AIR 1971 S C 2359 (Pov). 


(1970) Civil Spl. Appeal No, 126 of 197C, D/. 
Web) (Raj) — Revers. AIR 1971 S 0 374 
eb). 


(1970) S. T. C. Nos. 124 to 126 of 1969, D/- 3-2- 
1970 (Raj)— Revers. AIR 1971 S C 2054 Oct). 


(1966) W. P. No, 12 of 1962, D/- 16-2-1966 (Tri- 
pura)—Revers. AIR 1971 S C 1447 (Aug. ` 


AIR 
1314 


AIR 

1644 
1687 
1750 


AIR 
417 
993 

1040 

1131 

1189 

1424 

1541 


1595 
8753 


AIR 
75 


AIR 
1 
373 
809 


AIR 1965 SC 
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Rajasthan (contd.) 


Tripura 


COMPARATIVE TABLES 


73 


Miscellaneous 


(1911) 2 K B 688=80 L J K B 913, Attorney 
General v. Seccombe — Held no longer good 
law in view of AIR 1967 S C 849 as inter- 
preted in AIR 1971 All 167A (Apr). 

AIR 1927 Rang 109=ILR 4 Rang 862, Maung Po. 
Htoo v. Ma Ma Gyi—Over. AIR 1971S C 


1070B (June). 


AIR 1988 Rang 155=ILR 11 Rang 109, Suna Meah 
v. A. S. Pillai — Diss. AIR 1971 Mad 184A 


(Apr). 


(1955) 86 Tax Cases 100=:84 A T C 130, Rosette 
Franks (King Street) Ltd. v. Dick (H. M. 
Inspector of Taxes)—Diss. AIB 1971 Ker 142 


(FB) (May). 


Supplement to Comparative Tables of Previous Years. 


Owing to late receipt of other Journals the following Supplement to 
. Comparative Tables of A. I. R. = Other Journals is issued. 


A, I. R. Supreme Court = Other Journals 


Other Journals {AIR 
1968 ACJ 200 734 
897 
930 
1028 
AIR 1966 SC |1062 
Other Journals |1078 
1966 ACJ 267 noe 
1966 ACJ 89 1111 
1966 ACJ 57 1:87 
peen 1245 
1303 
' AIR 1967 SC 
Other Journals 
ILR (1967) Mys 854 
ILR (1967) Mys 500 AIR 
ILR (1967) Mys 880| 29 
ILR (1967) Mys 162| oy 
ILR (1967) Mys 833- 
ILR (1967) Mys 988| 45 
ILR (1567) es 
Mys 1008 110 
ILR (1967) 
126 
ILR (1967) Mys 989 192 
211 
214 
AIR 1968 SC 219 
Other Journalg 323 
ILR (1967) Mys 993 | 283 
826 
— 359 
AIR 1969 SC 
Other Journals 864 
1971J& KLR 408 
1971 MPLJ 691 366 
ILR (1968) 370 
1 All 885 381 


AIR 1969 SC 


Other Jorcrnals 
(1971) 2 SCA 142 
199 UJ (BD) 38 
1989 UJ (82) 189 
1969 UJ (S2) 106 
1969 UJ (S3) 199 
1% 9 UJ (823) 262 
1969 UJ (©) 171 
1969 UJ (©) 136 
(1971) 1 SCA 670 
(1973) 1 SCA 699 
1969 Us (S) 140 
39 FIR 21 


AIR 1970 SC 


Other Jsurnals 
1971 Mad L W 
(Pri) 74 
187] Mad LW 
(ri) 66 
1969 UJ (E0) 356 
1963 UJ (SC) 68 
(1971) 1 SGA 675 
73 Bom LE 1)2 
igo T&L LR1I 
G9:1TR 133 
(1971) 1 SOA 695 
(1971) 1 SIJ 263 
1969 UJ (£C) 721 
1969 UJ (EC) 730 
1969 UJ (£0) 735 
1971 Ker LR 17 


1971 MLdJ_Cri) 248 


1971 Mahı LJ 255 
1971 MELJ 290 
(1970) 2 SOR 742 
73 Bom L3 26 
1969 UJ (3J) 728 
(1971) 2 Sus 520 
1969 UJ (3€) 750 
(1971) 1 ECJ 7 
73 Bom [R98 


AIR 1970 SC 


AIR 


Other Journals 


381con(1970) 2 8°R 80L 


417 
453 


458 
470 
486 
488 


535 


540 
546 
549 


664 


652 
655 


675 


691 


694 


132 


744 
745 


1971 Mah L J 403 
(1970) 2 SCR 751 
73 Bom LR 104 
1971 Mah LI 305 
(1970) 2 SCR 787 
(1970) 2 SCR 809 
(1971) 1 SCJ 182 
1989 UJ (SC) 747 
(1971) 1 SCJ 49 
(1971) 1 SCA 389 
(3971) 2 80 
Cri R 121 
(1976) 2 ECR 796 
(1971) 2 SCJ 369 
1971 MLJ (Cri) 578 
(°970) 2 SCB 732 
(1971) 2 SOJ 51 
(1971) 1 SCJ 199 
(1971) 1 MLJ 
(SC) 38 
(1971) 1 An WR 
(SC) 33 


1971 MULT (Cri) 165 


1971 MLW (Cri) 32 
(1370) 2 SCR 760 
(1970) 3 SCR uso 
(970) 3 SCR 121 
(1971) 2 

SC Cri R 148 
40 FIR ‘6 
(1972) L SCJ 85 
1971 MLJ (Cri) 46 
(1810) 3 SCR 226 
1971 MPE? 263 
1171 Mah LJ 207 
1971 MP WR 8 
(1970) 3 ECR 323 
1971 Jab LJ 735 
(1970) 2 SCR 835 
1971 MPLJ t54 
(1970) 3 SCR 311 
(1970) 3 SCR 328 


AIR 1970 SC 


AIR 


Other Journals 


745con1971 MPWR 374 


178 
786 


789 
794 
814 
819 
828 
543 


846 
“660 
£67 
878 
919 
940 


951 


967 
977 


979 


` 988 
987 


989 
992 


1931 MPLJ 663 
{1970} 3 SCR 263 
1971 BLJR 49 
(1971) 1 SCA 281 
(1870) 3 SCR 946 
(1970) 3 SCR 953 
1971 Ren CJ 372 
(1970) 3 SCR 360 
(1970) 3 SOR 834 
72 Bom LR 92 
(1971) 2 

S0 Cri R 124 
(1970) 2 SCR 823 
(1970) 2 SOR 869 
1970 Ind CR 672 
1970 Ind OR 495 


1970 Ind CR 533 
1970 Ind CR 577 
(1971) 2 SOJ 123 
1971 MLJ (Gri) 436 
1971} 3 SCR 233 
1971 BLR 6&9 
(1970) 2 SCR 903 
(3971) 1 SOJ 254 
4971 MEJ (Cri) 146 
(°971) 1 SCA 569 
(1979) 3 SOR 909 
73 Bom LR 521 
(1971) 2 

80 Cri R 132 
1971 Ren CJ 370 
(1971) 1 SCS 728 
(1971) 1 SCR 211 
(1871) 2 SCA 318 
73 Bom LR $06 
(1971) 2 

SC Cri R 201 
(1971) 1 SOJ 468 
(1871) l 

MLJ (SC) 63 
(1971) 1 SCA 547 
(1971) 1 

bd + 


74 


A. I. R. Supreme Court = Other Journals (contd.) 


AIR 1970 SC 


ATR 


Other Journals 


,992conAn WR (SC) 68 


987 


999 


1011 


1019 
31033 
1039 
1059 
1061 
1072 
1076 
1079 


1093 
1095 


1102 


1108 
1114 
4118 
1126 


1188 
1147 


1150 


(1971) 1 SCR 227 
(1971) 1 BOJ 252 
( 970) 2 An LT 297 
1971 All WR 

(HC) 232 . 
(1971) 1 SOA 698 
(1971) t SCR 207 
(1971) L 80J 1 
(1971) 1 SCA 288 
(1971) 1 IT? 249 . 
(1971) 1 SCR 195 
(1971) 1 ITJ 230 
(1971) L SOJ 277 
(197:) 1 SCR 268 
(1971) BER 298 
1971 MPWR 722 
73 BomLR 614 
(1970) 3 SCR 525 
(3970) 8 SUR 266 
(1971) t SCI 41 
(1976) 3 SCR 319 
(1970) 3 BCR 354 
(1970) 3 SOR $93 
(1970) 3 SCR 314 
(1970) 8 SOR 423 
(1971) LSOA1 
(1970) 2 SOR 898 
(1971) 2 80748 


1971 MLI (Ori) 406 


(1971) 1 SCA 201 
(1971) 1 SCT 439 
(1970) 3 BOR 274 
(1970) 8 BCR 595 
(1970) 2 SCA 872 
(1970) 8 BOR 487 
(1970) 2 SCR 917 
19713 &KL R83 
(1970) 2 BOA 680 
(.970) 3 SCR 891 
(1970) 3 SOR 353 
t971 MPLI L 
(1971) | SCA 18 
1971 Meah LJ 1 
(1971) 1 BC} 448 
73 Bom L R 305 
(1870) 3 SCR 689 


(1970) 8 SOR 863 
1971 MPWR 214 


{1970} ? An L T 335 


(1971) 1 8 JA 87 
1971 MPL) 825 
(1971) 1 SOJ 150 


1971 MLI (Ori) 108 


(1971) 1 SOA 275 

(1971) 1 SCR 2 

1971 Mad L W 
(Ori) tb (2) 


(1971) 4 An LT 260 


1157 
1171 
1188 
‘1197 


1199 
1201 


1205 


73 Bom LR 76 
1971 BLIR 444 
(1970) 2 S08 503 
73 Bom?LR 84 
(1971) 1 S JA 84 
(1979) 3 BOL 704 
(1970) 8 SCR 198 
(1979) 8 SOR 415 
(197.) L SOA 73 
(1e71) 1 SCJ 119 
73 Bom LB 301 
1971 MPLI 695 
1971 Mah LJ 619 
(1970) 3 SCB 370 
(1974) L SCA 378 


AIR 1970 SC AIR 1970 SC 
AIR Other Journals JAIR Other Journals 
1812 (}971)1 SQA 129 [1385 (1971) 3 

41970) 3 SCR 689 SC Cri R 177 
1217 19/1 BLIR 263 1372 1974 Mad 

(1970) 3 SCR 788 LW (Ori) 31 

(4971) 2 SCJ 457 1971 MLJ (Gri) 82 
1228 (1970) 8 SCR 409 (1971) 1 SCJ 112 

(1971) 1 SCJ 157 (1970) 3 SCR 913 
1226 (1970) 3 SOR 440 |1378 (1970)8 SCR 878 

(1971) 1 SOJ 124 379 79ITR9 

73 Bom LR 489 1381 (1971)1 SCA 607 
1298 .(197 )3 SOR 288 |1401 (1970) 8 SCR 348 

(1971) 1 SCJ 603 40 FIR 292 
1231 (1271) 1 SCA 99 1407 (1970) 2 SCJ 755 

(1974) 8 SCR 662 (i971) | S RIIT 
1255 (1971) L SCR &7 1417 (1971) 1 SCT 730 
1266 (1971)18 ‘A 320 (1971) 2 SOA 150 

(1871) t SOR 31 (1971) 1 ‘CB 248 

1971 MLW Ori) 245 |1421 (1970) 2 SCR 935 

1269 i971 BLIR i10 (1971) 2 807 159 
(1976) 3S: R 963 (1971) 2 An WR 
(1871) 1 SCA 270 (SC) 19 

1275 (°8'1)1 SCA 687 (1971) 3 MLJ 
(1970) 3 SCR 498 (S0) 19 

1281 197) B: J> 289 39 FIR 437 
(1970) 3 SCR 882 11430 (3970) 3 SCR 208 

1286 (1!72)1 SCJ 5a 1483 (3970) 3 BOB 47 
(1871)1SCR 101 [1436 1971 BLIR 798 

1292 (187)1999 446 (1475 12 Guj LE 55 
(1971) 1 SCA 450 (1971) BCA 619 
12 Guj LR 382 (1971) 1 SCR 66 
(1971) 1 SCR 248 |1477 (1871) 1 SCA 90 

1298 (1971) 1 SCI 732 1971 MPWR 494 
(1971) 1 SOR 275 (1971) 1 SCR 8 

1802 (1971)1 SCJ 266 |1494 (1970) 8 SCB 448 


(1971) 1 SCA 477 
(1871) SCR 201 
(1871) 1 SC] 165 
1971 MLJ (Cri) 113 
(1971)1 SCR 56 j1614 
(1971) 1 SCR 503 
(1971) 2 S } 3 628 
1318 (1971) 1 SCR 612 
(1971) 4 S0 
Cri R27 
(1971) 1 SOJ 453 
(197:) 1 SOA 484 
(1971) 2 SC Cri R 76 
(1971) 1 SCT £23 
1971 MLI (Cri) t31 
(1971) L SCA 555 
(1971) t SCR 564 
(1971) 2 
S89 (Cri) R 9 
1972 SOD 115 
{197 i) L SCT 526 
1971 MLJ (Cri) 274 
(1971) 1 SCR 617 
73 Bom LR 806 
1970 Ind CR 548 
(1971) 1 ITJ 472 
(187:) 1 SOJ 599 
(1971) 1S 5A 577 
(1971) 1 SCR 237 
(1971) 1 SOJ 78 
(4871) 1 
MLJ (SC) 17 
(1971) 1 An WR 
(S0) 17 
(1971} 1 SCA 310 
(1871) I SCR 158 
(2971) 1 ITJ 439 
(1971) 1 SSJ 880 
. 1971 A'l LJ 697 
(1972) 1 SOR 5380 


1305 


1314 
1618 


1520 


1871 


1330 
1525 


1530 
1354 
1343 


1354 
1581 


1535 


1380 1539 


1542 


(1971) : SCA 39 
1971 MPWR 74 
1971 Mah LJ 188 
197: MPL! 227 
(1971) 1 SCJ 233 
1971 MLJ (Cri) 141 
(1971) 1 S°R 138 
(1971) LITT 4&7 
(1971) 1 SCJ 93 
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78 ” » 21 
92 ” » 454 
99 ” » 1683 
103 ” » 2342 
110 ” » 1850 
118 ” » 1295 
136 ” » 449 
145 ” » 2608 
147 ” » 178 
163 ” » 2320 
171 ” » 1081 
184 ” » 1846 
191 » » 1011 


(1371)3 SCOR 
(Sept. to Dec. 1971) 
(Not Received} 


54 
131 
178 
331 
515 
526 
540 
561 
677 
601 
853 
657 
667 
877 
679 
683 
685 
689 
755 
767 
768 


SCJ 


CD CD bt 
OD he mm oR et 


——— 


(4970) 280d 
SCJ AIR 


1971 SC 8241 


” 


sesrzsretrzr~yersrrIsuest 2 


1970 
1871 


weew-szpr~3sss 


n 
” 
” 
” 
n 
w 
bad 
» 
n 


— 


(4971)48 0J 
(Jan to June ?71) 


AIR 


2363 


1662 
2261 
2855 
1C21 
1407 

299 
2097 


1970 SC 999 


» 


s 
1971 
1970 


” 

» 
1971 
1970 


1712 
370 
870 

1648 

1972 

1039 
835 
438 

1286 

1735 

1520 
854 

1656 

2265 

1854 
675 


(1971) 1 SCJ 
Cy AIR 
90 1970 BO 1624 
92 ” s 1518 
94 1971 2328 
100 ” » 1687 
104 ” » 208 
108 " » 2324 
112 1970 » 1372 
119 G » 1201 
124 ” w 1226 
127 1971 » 2880 
129 n » 263 
137 ” » 306 
141 » a 6L 
145 » » 1495 
157 1970 » 122% 
160 » » 1153 
185 » » 1305 
171 1971 » 810 
177 ” ” 1659 
182 1970 » 470 
192 3971 » 7 
199 1970 » 6549 
217 1972 » 117 
223 1970 » 1321 
238 » » 1514 
288 ” » 9086 
244 ™ » 2182 
252 ” » 997 
254 ” » 997 
256 ” » 1302 
263 n » 214 
269 ” » 1926 
277 » » 1011 
288 » » 1560 
286 1971 » 836 
290 ” » 1662 
295 » » 530 
433 1970 » 1934 
439 » n 1095 
443 ” w 1147 
446 id » 1292 
453 " » 1818 
456 ” » 1707 
46L n » 1530 
483 ” » 1687 
468 ” n 992 
474 1971 m 1874 
481 ” » 1830 
483 ” » 1162 
492 1970 » 1572 
495 ” » 2000 
502 1971 » 837 
508 1970 » 2007 
516 1971 » 65 
518 ” » 2346 
525 1970 » 1542 
543 ” » 1641 
546 ” n 1683 
558 „ »” 1330 
586 » » 1771 
573 1971 » 68 
576 1870 » 1722 
580 » » 1360 
588 » » 2055 
588 » »„ 1563 
589 » » 1651 
5E2 1971 » 388 
585 1970 + 1732 
597 a n 1535 
599 ” » 1343 
606 » » 1750 
612 » m1531 
616 1971 » 194 
618 n nm 2331 


(1971) 1 SCJ 


Soy AIR 
621. 1971 SC 1667 
681 1970 » 2015 
641 ” n 2079 
G50 -1971 » 2337 
O55 » ' 9 40 
659 1972 » 83 
683 1970 -» 1588 
665 ” » 1682 
667 1971 » 842 
670 a » 2533 
678 n » §17 
682 ” » 293 
885 ” n 454 
883 ” n 449 
694 1970 » 1782 
$98 ” » 1734 
705 1971 » 33 
710 ” » 1464 
717 ” » 1887 
721 ” » 1871 
728 1970 » 987 
730 ", » 1417 
733 ” » 1298 
788 1971 » 381 
741 ” » 125 
745 1970 » 1661 
748 » » 1584 
461 ” » 1566 
759 ” » 1765 
76L 1971 » 96 
(4974) AB CT 
(July to Dec. '71) 
807 AIR 
1 1971 SC .131 
8 ” » 2342 
12 » n 28 
17 ” » 815 
29 ” » 1358 
25 » » 1650 
29 1970 » 1982 
84 ” » 2087 
40 1971 » 844 
44 n » 143 
48 1970 » 1093 
6l ” n 646 
65 ” » 1525 
80 ” » 1832 
68 1971 » 1011 
71 n » 885 
110 » ” 2333 
114 » » 1653 
117 ” » 2313 
323 » » 2319 
123 1970 » 940 
134, " » 1742 
142 1971 » 353 
145 1970 » 1826 
155 » » 1578 
159 ” ”» 1421 
187 v » 1795 
184 Z971 » 1 
205 » » 321 
214 ” » 1078 
222 bad » 2303 
‘233 » » 178 
242 ” » 481 
280 ” » 330 
267 n » 378 
370 ” » OBE 
275 " n 173 
877 »” `» 500 


Other Journals = All India Reporter (conid.) — 


(1971) 2 SCJ 


Sey AIR 
285 1971 SC 363 
291 » n 766 
B1L » » 886 
815 » » 781 
320 » » 1045 
324 » » 18l 
329 » ” 147 
335 » » 1015 
338 ” » 2274 
342 ” » 792 
344 ” x 2608 
345 ” » 1646 
348 ” » 1228 
352 n » 2293 
358 » » 2298 
383 n » 162 
367 * » 18i 
369 1970 » 5385 
872 1971 » 882 
317 » » 281 
388 ” » 389 
391 n » 186 
| 401 ” » 1081 
409 “ w 1224 
412 1972 » 32 
415 1971 » 170 
418 » “x 186 
421 o» » 751 
423 » n 477 
427 ” » 674 
430 " » 694 
431 ” » 682 
441 5 n 435 
443 ” n 696 
452 » nw 2320 
457 1970 » 1217 
461 1972 » 67 
4865 1971 » 858 
471 ” » 1777 
475 ” » 439 
479 s » 2486 
497 » » 474 
601 " » 1093 
515 ” » 2481 
820 1970 » 364 
522 1971 » 349 
527 » » 891 
584 s » 742 
537 ” » 671 
538 » » 2540 
547 n n 2284 
550 n » 1028 
555 » » 44? 
560 ” „ 251 
576 ” » 740 
678 ” » 2280 
586 ” » §10 
591 ” » 520 
600 » » 211 
807 s » 1781 
609 ” » 423 
619 ” » 1238 
826 » » 1314 
641 ” » $204 
644 ” » 2114 
660 ” » 1887 
661 ” » 1210 
4970 SC D 
scD AIR | 


1 1971 SO 8&2 
321 ” = 1021 


1970 SCD 
Ts AIR 
380 1971 SC 1542 
653 " » 2346 
646 » » 1662 
697 » » 1656 
798 ” » 1887 
833 ” na 915 
897. ” » 2360 
943 n » 2337 
964 ” » 2319 
87Ẹ ” » 2608 
98& » » 2313 
89z » » 1646 
1002 n ” 1374 
1058 » » 1812 
1054 = n 884 
107 o» » 460: 
1070 » » 1045 
1062 » » 3812 
10:0 » » 1318 
1055 » » 1315 
lil » » 1078 
l os » 353 
1116 » » 458 
Il-6 » » 1482 
-4914 SCD 
(Jan. to Dec. ’71) 
SCD AIR 
1 1971 SC 1244 
ł ” » 2298 
13 n » 175 
13 n » 2320 
23 ” » 439 
3a ” n 483 
4) ” » 442 
63 ” » 1309 
62 ” » 1058 
Ti 1972 » 32 
%3 1971 » 299 
El n » 885 
nie » » 231 
B » » 1288 
115 1878 » 1330 
14 1971 » 695 
14% ” »s 788 
155 " » 161 
1€7 » » 776 
ira ” 1218 
1a ” » 673 
183 ” 740 
162 1972 n 48 
166 1971 » 733 
211 ” » 1584 
215 ” „ 2069 
219 ” » 2551 
27 ” » 1491 
2% ” » 2228 
2:7 » » 811 
2E ” » 664 
3t6 ». » 742 
24 ” » 746 
2°6 » » 659 
2e5 ” » 746 
289 ” » 1641 
236 ” » 2236 
3.8 " » 2083 
bi- ” » 1575 
33 n » 1630 
346 ” a 2548 
440 » ”» 2233 
497 ” » 2213 


‘B5 


ILR (4969) 4 All 
ILR AIR 
835 1959 SO 609 


— 


1910 AN LSI 
AlL AIR 
1104 1971 SJ 1678 
1143 » » 2361 
1256 » » 1687 


497: AU LJ 
ANLI AIR 

1 1871 S80 87 
569 ” » 1374 
697 1870 w» 1360 
748 1671 » W31 
1047 >» » 234 
1299 » » 1491 
1378 » » 1482 


4970 All WR 
(HC) 

AIR 
615 1971 BO 2381 


AI'WR 


4974 All WR 
(H0) 

AUWR AIR 

158 1971 SO 335 


160 ” » 1656 
174 ” » 298 
232 1370 » 997 
325 1971 » 2218. 
371 ” » 767 
415 n » 673 
486 ” » 1396 
488 ” » 1888 
489 » » 1407 
527 » nw 1244 
541 ” » 1254 
575 ” n 1277 
692 n „n 368 
20 Fas L R 

FLR AIR 


343 1971 8C 836 


ij 1971 SCD 
ScD AIR 
414 1971 8O 2558 
424 n » 1087 
439 ” = 1158 
452 ” » 987 
466 » » 2143 |- 
459 » 9 13837 
482 n n 1210 
489 ” » 1182 
500 ” » 1041 
509 ” ” 1277 
623 ” » 1190 
535 » » 1824 
5412 ” » 996 
48 » » 1525 
B57 ” » 1586 
665 » » 1930 
576 " » 1975 
586 ” ». 989 
590 ” » 1567 
596 ” ” 1259 
gol ” » 1878 
620 ” » 1806 
637 ” » 2001 
643 ” ”» 1844 
646 ” » 1516 
41663. ™ » 19385 
6R3 ” » 1959 
693 ” » 1886 
699 ” w 1444 
708 ” » 1804 
721 ” » 1797 
730 ” » 1321 
739 ” x 1789 
750 ” » 1725 
768 ” » 1811 
789 » ”» 1409 
793 n » 1398 
799 ” » 31962 
816 " » 1732 
822 ” » 1389 
837 » » 1705 
843 n » 1713 
848 ” ” 1569 
861 ” » 1997 
868 ” » 1208 
872 » » 1254 
882 ” » 1533 
891 ” nm 1620 
901 » » 1988 
911 N » 17586 
918 ” » 2197 
925 ” » 2151 
934 1972 » 68 
943 ” » 154 
947 1971 » 2377 
955 19782 » 116 
985 ” » 51 
969 1971. » 2372 
976 n nm 2479 
$60 » » 2505 22 Fac L R 
995 » » 1403 FLR AIR 
1000 1972 » 110| 11 1971 SC 922 
1012 1971 » 2381} Te ” ‘» 359 
1042 » » 1898 | 158 ” » 2587 
1052 » » 2369 | 178 » »832(2} 
1060 » » 1405 | 188 » » 2242 
1065 » » 1891 |217 ” n 2171 
1078 .» » 2054 | 240 » » 1259 
1084 » » 1367 | 260 . » » 1619 
1093 » » 2223 | 302 8 » 1821 
1097 » » 1613 | 327 ” » 1850 
1113 » m 1885- 
1128 » » 1910 
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88 
23 Fac L R (4971) 2 An WR 
FLR AIR (S50) 
109 1971 SO 1902 | AnWwR AIR 
127 » 2184 | 1 1870 SC 1525 
185 » »2151| 7 197L » 3853 
172 ” » 1828 9 1970 » 1626 
190 1872 » 306 | ig ” » 1421 
201 nn » 7} 97 n»n  » 1996 
217 ` » 138 | 44 1971 » 1 
241 1971 » 2414 | 6 oo»  » 9808 
273 1972 » 380 76 » » 161 
321 ” » 848 | 80 ” „ 147 
86 » 1015 
— 83 » on 792 
92 ” » 186 
(4970) 4 En LT | 97 » » 520 
AnLT AIR 
981 1971 SC 2346 — 
ee Assam LR (4970) 
i - (80) 
(4970) 2 An L T |AseamLR AIR 
.AnLT AIR 84 1971 SC 1358 
297 1970 SC 997 
300 1971 » 460 — 
835 1970 » 1160 
Assam LR (4971) 
y = (80) 
` n| AssmiR AIR 
(4971) 4 An LT} 7 1971 sc 173 
AnLT AIR 10 » »180 
247 1971.80 g11| 12 * » 674 
250 » » 664| 15 » » 2016 
283 - » » 2551 16 ” » 694 
288 » » g| 20 1972 » 48 
34 » A171 
e 42 » » 1850 
5l » »1254 
(4974) 2 AnLT a 
four À AIR 
joe 1972 SC 118 | (974) 73 Bom LR 
ae BLR AIR 
~- | 26 1970 SO 1934 
(1970) 2 An WR | 3t » 1188 
(50) 36 » » 359 
AnWR AIR Bh ee 
58» 2025 
68 1971 SC 2363 | 57 1971 » 271 
121 » » 2352 4 
27s) 64a | 88 2 7 8l 
; 72 1970 » 1893 
cmt FA ” » 1157 
" » 
(49714)4 Au WR | 33 r > ie 
À s0) .| 938 n» » 88} 
AnWR AIR 162 n » 126 
1 1970 SO 18673 | 104 » » 453 
1l =- 1712 |1099 1971 102 
l4 =» »l520|I3 » » 44 
17 » »1354 |119 1970 » 20862 
24 » » 1624/1984 » 5 1841 
26 1971 » 714131 » » 1906 
33 1970 » 549/301 » » 1201 
öl » 1707 [805 nw «TAT 
57 » %» 1530 |311 1971 » 100 
59 ” » 1867 | 320 ” » 1495 
63 » » 992/489 1970 » 1228 
69 1971 » 2346 |492 1971 » 2355 
76 1970 » 1642 |510 » » 1021 
94 » w» 16831514 1970 » 1033 
105  »  »1722 | 516 1971 » 885 
110 17L » 449 ]62L 1970 » 977 
806 »  » 1330 


4971 Cri LJ 
CriLd AIR 

1 1971 BO 28 
5 kad n 44 
19 ” mn 664 
20 ” » 66 
93 " » 69 
26 ” » 125 
28 ” ma 122 
244 " » 118 
263 ” » 186 
258 s » 1% 
260 w » 196 
262 ” » 906 
267 * » 217 
288 # ~ 221 
278 " » 260 
281 " » 263 
284 " v 266 
285 n » 296 
283 ” » 385 
290 ” » 856 
305 ” » 363 
311 ” » 381 
413 ” » 4239 
415 ” » 439 
418 ” » 447 
420 ” ”» 458 
422 » » 480 
509 » m~ 472 
511 " » 500 
519 m“ » 08 
523 ” » 520 
642 ” » 708 
648 ” » 722 
649 » » 757 
661 ” » 769 
1 654 ” » 718 
657 o>» » 782 
662 n. » 786 
668 ” » 803 
670 bi » 804 
676 ” » 8il 
679 ” » 813 
680 ” » 816 
689 ” »832(2) 
69L » » 834 
893 » » 840 
760 ” n 866 
793 ” » 886 
798 ” n 958 
806 ” ” 983 
810 » a 92i 
824 ” » 1112 
827 ” #1115 
888 E] » 1116 
834 ” » 1120 
842 ” » 1130 
e44 » » 1132 
913 » » 1050 
921 n » 1058 
927 ” » 1064 
933 ” » 1087 
939 ” » 1153 
10857 » ` » 1208 
1059 » » 1213 
10683 » » 1221 
1066 » » 1232 
1072 ” » 1244 
1073 » ” 1254 
1075 » » 1277 
1031 o» w 1263 
1090 » » 1809 
1093 » » 1315 
1098 » » 1367 


1971 Cri L J 


CriLbd AIR 
1100 1971 SC 1371 
1103 » » 1382 
1108 » =z 1387 
1109 = ” 1388 
1110 » » 1889 
1117 » » 1408 
1119 “m » 1420 
1125 » ” 1432 
1133 » ” 1444 
1135 » » 1460 
1139 » » 1461 
1145 >» ” 1467 
15l >» » 1480 
1153 » » 1525 
1167 » » 1611 
1163 » » 1523 
1184 » ” 1538 
1168 > » 1567 
117l o» ® 1584 
1173 » ” 1586 
117i » » 1F06 
1lg4 n x 1620 
1188 » » 1630 
1193 » » 1638 
1197 » » 1641 
1266 » » 1708 
127k » » 1713 
1274 » n '1722 
"|1277 » » 1725 
1288 » ”» 1759 
1285 » ” 1834 
1287 » » 1838 
1290 » ” 1844 
1296 » » 1857 
1293 * » 1864 
1359 » » 3826 
1305 » » 1789 
1808 » » 1794 
1310 » » 1797 
1314 » » 1871 
1411” » 1891 
1417 » » 1898 
1433 » » 1910 
14833 » » 1925 
1437? » » 1937 
t445 » » 1877 
1491 >» » 2013 
1452 » » 2016 
1454 » » 2050 
1456 » » 2051 
1458 * » 3084 
1463 » » 2119 
1467 ss » 2143 
1468 »% » 2156 
1540 4 » 2233 
1544 = » 2240 
1545 » » 2749 
1547 » a 2256 
1555 nr u 2268 
1556 » » 2348 
1897 » » 9372 
1700 » » 2381 
1703 » » 2384 
1703 » wn 2474 
1712 >» » 2479 
1715 » » 2481 
1720 » » 2486 
1738 » » 2:05 
1746 os » 2519 
1974 LabIC 
LabIC ATR 
1 1971 SC 22 
8 " n 40 


1971 Lab IC 
Lab I C AIR 
1: 1971 BO 10t 
14 ad ” 143 
18 » » 82 
23 ” » 356. 
27 » » 173 
219 ” » 359 
4t6 ” » 752 
480 » » 749 
481 ” » TER" 
487 ” » $23 ° 
842 ” » 836: 
699 ” » 222 
719 ” 4 §32( 2): 
721 x » 996 
724 » » 1011 
727 » » 1108 
833 ” » 1318 
835 ” „ 1259 
88h n » 1408 
892 » » 3402 
894 ” » 1408- 
946 » on 14d 
948 ” © 1516 
951 ” » 1519 
958 ” » 1580" 
960 ” » 1602 
1108 ~ ” 1716: 
1114 x » 1801 
1117 » » 7914. 
1124 » » 1821 
1129 » » 1828- 
117} o» » 1802 
1178 » » 1997 
1182 » » 2004 
1235 » » 2172 
1240 n » 2111 
1243 x n 9134: 
1389 » » 2151 
1374 » » 2200 
1377 » » 2206 
1381 » » 2242 
13390 » » 2369 
1893 » » 2414 
1398 » n 2417" 
1401 » » 2422 
1491 n» » 2454 
1495 s» » 2521 
1507 » » 2567 
1516 » » 2577 
1970 Mah L J 
MabLJ AIR 


883 1971 SG 149%: 


— 


4971 Mah LJ 
MahLJ AIBR 

1 1970 89 1147 

4 1971 n 1659 
37 » » 2355 
81 n ” 1031 
88 ” » B11 
188 1979 » 1494: 
199 ” .» 3972 
201 ” » 2025- 
207 » » 692 
220 1971 » 100 
233 1970 » 2883: 
242’ 1971 » 318° 
255.1970 ‘» 35S 


1971 Mah L J 
Mah LJ AIR 
-26L 1971 SU 84l 
274 1970 » 1934 
B06 ” » 453 
322 ” » 1841 
354 ” » 2062 
889 1971 » 44 
895 1970 » 1908 
408 ” » 381 
503 s » 1926 
$20 1371 » 920 
627 s n 714 
628 1972 » 45 
SIL 1971 » 659 
619 1970 = 1201 
-25 1971 » 778 
629 ” » B86 
870 ” » 1495 
892 ” » 2255 
792 " » 885 
877 ” » 2137 
944 » * 1977 
EBT] ” » 1983 

1914 Tax L R 

April to Dec. 71 
TaxLR AIR 

4 1971 SC 792 

75 » nm 672 

77 ” » 711 
A93 n x 125 
194 ” » 728 
498 ” » 730 
201 n nm 9t 
-389 " nm 8öt 
$91 » » 870 
406 ” » 908 
407 n » O15 
412 n » 920 
414 ” » 916 
421 ” s 1015 
740 ” » 1292 
743 ” » 1256 
747 " » 1361 
1929 ” » 1427 
29382 " » 1464 
939 ” » 1507 
O44 n » 1590 
"947 " » 1628 
949 " » 1635 
252 ” n 1691 
“957 " » 1696 
A130 » » 1930 
1347 » » 2064 
1350 » » 2074 
A356 » » 2081 
1358 » n 2089 
1380 »  » 2100 
1871 » » 2114 
1373 » » 2129 
137% n » 2181 
1878 >» » 2135 
1880 » n 2145 
4405 » » 2484 
1608 » n $204 
1610 » » 2218 
Wit os » 2219 
1518 » nm 2221 
I5I7 n n 32723 
1819 x » 2516 
1522 » wn 2274 
1596 =x » 2277 
A538 on » 2280 
1533 ow n 2284 
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1971 Tax L R 
Tax LR AIR 
1636 1971 8C 2293 
1538 0+ ” 2328 
1541 » 2331 
1543 » » 2333 
1547 »` » 2270 
31549 » » 2375 
1651 » » 2389 
1654  » » 3392 
1558 » s 2396 
1817 on » 9434 
1622 n» » 2439 
18627 » nw 2444 
1630 » n 2447 
1734 » © » 2399 
1738 » » 2405 
1740 » » 2406 
1743 » » 2410 
1747 » w 2451 
1751 n» » 2458 
1754 » u 2461 
1786 » » 2485 
1761 » nm 2471 
1784 » » 2513 
17867 » » 2591 
1769 » n 2593 
17721 s» » 2600 

1974 Kor L R 
KerLR AIR 


1 1671 SO 477 
17 1970 » 283 


ee 


1970 Kər L T 


KerLT AIR 
890 1671 SC 1162 


eel 


14974 Ker L T 
KerLbT Alt 
163 1971 SC 1575 


282 » »832(2) 
420 » n1208 
422 »  » 1997 
458 -n  » 1398 
462 » > »1725 
852 »  » 2518 
856 1972 » 383 
4970 Jab L J 
JabLJ AIR 


926 1971 801491 


4971 Jab LJ 

JabLd AIR 

683 1971 80 57 
688 ” a 778 
N5 ” » 1962 
727 ” » 1977 
735 1970 » 89l 
833 1971 » 22.6 
848 ” » 2127 
927 » » 1943 
935 ” » 1477 
839 » » 1626 


i910 MP LJ 
MPLJ AIR 


8E3 1871 801491 | MLJ 


ADA MPLS 
MPLIJ AIR 
1 1970 801147 


10 1871 SC 2355 
16 ” » 1021 
E5 “ » 497 
£5 1970 » 2007 
1E ” » 732 
168 1971 » 517 
227 1970 » 149i 
2c4 ” » 1582 
2:6 » » 1972 
287 ” » 2025 
2€3 ” s 691 
200 ” » 859 
266 1971 » 840 
aC5 ” » 310 
15 » » 100 
£4 1970 » 1934 
417 bd » 1841 
iE » » 2062 
463 1971 » 920 
487 ” » 57 
475 1970 » 1906 
5<6 1971 » 744 
578 1970 » 1756 
663 č » » 745 
37 3972 » 738 
691 1269 » 373 
695 1970 » 120i 
&20 1971 » 2255 
655 n » 3159 
971 ” » 2127 
1002» n 1983 
18:7 » » 1977 
1911 MP WR 
MPWBR Alt 
1 1970 §8C 1777 
8 n » 691 
"1 ” » 1494 
244 ” » 1150 
309 1971 » 57 
1374 1970 s» 745 
465 1971 » 3810 
484 1970 » 1477 
722 ” » 1019 
71 ” » 1582 
989 1971 » 778 
805 ” » 1491 
8.9 ” » 383 
88 » » 1482 
(1970) 2 Mad LJ 
(S ©) 
MLJ AIR 
58 1971 8O 2383 
121 ” » 2352 
is? n” » 1542 


(1971) 1 Mad Ld 


(S 0) 
AIR 
1 1970 SC 1673 
11 n ” 1912 
14 » » 1520 
‘17 ” » 1854 
24 ” » 1624 
26 1971 » 7L 
83 1970 » 549 
51 » » 1707 
57 ” » 3530 
59 » s 1667 
63 ” 3 922 
69 1971 » 2846 
76 1970 » 1642 
94 ” » 1683 
105 ” » 1722 
110 1971 » 449 


(1971) 2 Mad LJ 


(S C) 
MLI’. AIR - 
1 1970 sO 1525 
7 ” » 353 
9 ” » 1626 
19 ” » 1421 
27 ” » 785 
44 1971 » l 
65 ” » 2303 
75 ” » 161 
80 ” » 147 
86 *” » 1015 
89 ” » 782 
92 ” » 186 
97 » » 620 
4970 Mad L J 
(Cri) 
MLJ AIR 


723 1971 BO 1543 


19741 Mad L J 
(Cri) 
MLJ AIR 
33 1971 BO` 885 


43 ” » 1656 
48 1970. » 676 
82 ” » 1372 
100 1971 » 263 
108 1970 » 1158 
113 » » 1305 
131 ” » 1321 
141 ” » 1614 
146 n n 977 
155 ” » 549 
212 »  w 1934 
2i8 1971 » 66 
265 ” sx 184 
287 » » 2346 
274 1970 w» 1830 
295 1971 » BEL 
293 ” » 125 
305 ” » 1867 
315 1970 » 2015 
336 1271 » 1871 


87 
1971 Mad LJ (Cri) 
MLJ AIR . 
343 1970 SO 1661 
361 ” » 1666 
359 ” » 1765 
387 1971 » 28 
406 1970 » 1093 
486 » » 940 
505 1971 » 78 
531 ” » 868 
534 " » 781 
678 1970 » 535 
608 197i » 186 
626 ” w 439 
629 ” n 2486 
661 ” » 2481 
1970 Mad L W 
(Cri) i 
MLW AIR 
94 1971 pRO 842 
197i Mad L W 
(Cri) 
MLW AIR 
"19 #1971 SC 116 
QL 1970 » 1374 
24 #1971 » 1667 
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AIR 1971 SUPREME COURT 1204 
(V 58 C 241) ` 

(From Gujarat: (1967) 8 Guj LR 65} 

I. D. DUA AND V. BHARGAVA, JJ. 

The Ahmedabad Municipal Cor- 
poration of the City of Ahmedabad, 
Appellant v. Haji Abdul Gafur Haji 
Hussenbhai, Respondent. 

Civil Appeal No. 1161 of 1967, Dis 
18-3-1971. 

(A) Municipalities Bombay 
Provincial Municipal Corporation Act 
(59 of 1949), Section 141 — The Muni- 
cipality cannot by virtue of Section 
141 enforce its charge against the pro- 
perty in the hands of a transferee for 
consideration without notice — iX~ 
Ref.: — T. P. Act (1882), Section 100) 
~~ Case law discussed, (Para 3) 

Second half of.Section 100 of ihe 
T, P. Act enacts the general prohibi- 
tion that.no charge shall be enforzed 


— 


against any property in the hands of. 


a transferee for consideration wkh- 
out notice of the charge and that the 
exception to this general rule can be 
made only if expressly so provided by 
law. Section 141 of the Bombay 
Municipal Act is not an express sav~ 


ing provision as contemplated by Eec- . 


tion 100 of the T. P, Act. (Para 3) 
(B) Transfer of . Property Act 
(1882), Section 3.— Question of con- 
structive knowledge or notice has to 
be determined on the facts and tir 
cumstances of each case and has to 
be approached from equitable con- 
siderations — AJR 1943 All 115 (FB), 
Overruled; AIR 1940 All 456, Approv~ 
ed; (1967) 8 Guj LR 65, Affirmed _ 
Case law discussed. ` (Paras £, 9) 
* There is no-principle or firm rule 

of law .imputing to all intencing 
purchasers of property in munic:pal 
area where municipal taxes are a 
charge on the property, construccive 
knowledge of the existence of such 
municipal taxes and of the reasonable 
possibility of those taxes being in 
arrears. (Para 8) 
_. Certain property was in the 
charge of the receivers during the in- 
solvency proceedings against its owner, 


Municipal taxes for 5 years in res- . 


pect of the property remained unpaid 
due to lapses on part of the receivers. 
Though orders from Liquidation Cour 
for payment of taxes were obtained 
the municipality did not pursue the 
matter. An ‘auction-purchaser pur- 
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ye 
(Pr. 1] S. C. 1201 
chased the property without actual 
notice of the municipal charge. _ 
_ Held, constructive notice of the 
charge could not be imputed to him 
and that. the Municipality was negli- 
gent in allowing the taxes to remain. 
unpaid for several years. (Paras 8, 9) 
(C) Civil “P. C. (1908), Order 21; 
Rule 94 — The purchaser at auction 
sale takes the property subject to all 
ihe defects of title and the: doctrine 
caveat emptor -applies to such pur- 
chaser, . . (Para 3) 
Cases . Referred: Chronological: Paras 
(1965) AIR 1965 SC 834 (V 52) 
‘= (1965) 1-SCR 726, Laxmi - 
Devi v. Mukand Kanwar 4 
(1951) AIR 1951 Cal 398 (7 38), ; 
Chandu Ram -v. ‘Municipal -` 
Commr, of Kurseong . 5 
(1943) ATR 1943 All 115 (V 36) 
= ILR (1943) Alt 453 (FB), 
Nawal Kishore v: Municipal 
Board, Agra 4, 5, 8 
(1941) AIR 1941 Oudh 305 (y. 28) 
= ILR 16-Luck 607, Munici-« 
y Board, Lucknow v. nani, 


4,5,8 | 
(1940) AIR 1940 All 456 (V 27)" adm = 
= ILR (1940) All 669, Munici- 
- pal Board, Cawnpore v. Roop 
Chand Jain ` 5, 6, 8 


4, 
(1940) AIR 1940 Mad 701 (V 27) 
= (1940) 1 Mad LJ 831, Arumilli 
Surayya v. Pinisetti Venkata- 
ramanamma { 
(1939) AIR 1939 Bom 183 (V 26) 
= 4) Bom LR 257, Laxman 
Venkatesh Naik v, Secretary 
of State for India 5 
(1937) AIR 1937 Cal 129 v 24) 
` = ILR (1937) 1 Cal 203, Creet , 
v. Gangaraj Gulraj 4 
(1915) AIR 1915 Cal 478 (V 2) = 
ILR 42 Cal 625, Akshoy Kumar 
Banerjee v. Corporation of 
Calcutta l — 45 
_ Mr. S. T. Desai, Sr. Advocate, 
Mr. I. M. Shroff, Advocate, with him), 


-for Appellant, 


The following Judgment of the 


‘Court was delivered by 


DUA, Js — In this appeal on 
certificate granted by the High Court 
of Gujarat under Article 133 (1) (c) of 
the Constitution of India the questions 
raised relate to the lability of auction 
purchaser of property at Court sale for 
the arrears of municipal taxes due on 
the date-of sale to the municipal cor- 
poration of the City of Ahmedabad 
which dues are a statutory charge on 
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the property sold and of which the 
purchaser had no actual notice. On 
the question of constructive notice 
there is a sharp conflict of judicial 
decisions in the various High Courts 
and in the Allahabad High Court itself 
there have been conflicting expressions 
of opinion. In this Court there being 
no representation on behalf of the 
respondent the appeal was heard ex 
parte. 


2. The property which is the 
subject-matter of controversy in this 
litigation originally belonged to one 
Haji Nur Mahammad Haji Abdulmian. 
He apparently ran into financial diffi- 
culties in February, 1949, and insolv- 
, ency proceedings were started against 
him in March, 1949. - By an interim 
order receivers took charge of: his 
estate and finally on October 14, 1950 
he was -adjudicated insolvent. The 
property in question accordingly vest- 
ed in the receivers. 
been mortgaged with a firm called 
Messrs Hargovind Laxmichand. In 
execution of a mortgage decree obtain- 
ed by the mortgagee this property was 
auctioned and purchased at court sale 
by the plaintiff Haji Abdulgafur Haji 
Hussenbhai, (respondent in this Court) 
for Rs. 22,300/-. He was declared pur- 
chaser on November 28, 1954. At the 
time of this purchase there were muni- 
cipal taxes in respect of this property 
in arrear for the years 1949-50 to 1953- 
54 which means that the 
receivers had not cared to pay the 
municipal taxes during all these 
years. The property was attached by 
the municipal corporation by means of 
an attachment notice dated July 20, 
1955 for the arrears of the municipal 
‘taxes amounting to Rs. 543.70 ps. As 
the municipal corporation threatened 
to sell the property pursuant to the at- 
tachment proceedings the purchaser 
instituted the suit (giving rise to this 
appeal) for a declaration that he was 
the owner of the property and that the 
arrears of municipal taxes due from 
Haju Nurmohammad Haji Abdulmian 
were not recoverable by attachment of 
the suit property in the plaintiffs 
hands and that the warrant of attach- 
ment of the property issued by the 
municipal corporation- was illegal and 
ultra vires. Permanent injunction res- 
training the municipal corporation 
from attaching the property for arrears 
of municipal taxes was also sought. 
The trial Court declined the prayer for 


This property had ° 


ALR. 


a declaration that the property was 
not liable to be attached for recovery 
of the arrears of municipal taxes. But 
the warrant of attachment actually 
issued in this case was held to be illegal 
and void .with the result that an in- 
junction was issued restraining the mu- 
nicipal corporation from enforcing the 
impugned warrant of attachment 
against the plaintiff in respect of the 
suit property. Both parties feeling 
aggrieved appealed to the District 
Court. The Assistant Judge who heard 
the appeals dismissed both of them. 
The plaintiff thereupon -presented a 
second appeal to the Gujarat High 
Court which was summarily dismissed 
by a learned single Judge. Leave to 
appeal to a Division Bench under Cl. 15 
of the Letters Patent was however 
granted. The Division Bench hearing 
the Letters Patent appeal in a fairly 
lengthy order allowed the plaintiffs 
appeal and decreed his suit holding 
that the plaintiff is the owner of the 
suit property and the charge of the 
municipal corporation for arrears of 
municipal tax is not enforceable against 
his property and also restraining the 
municipal corporation by a permanent 
injunction from proceeding to realise 
from this property the charge. in res- 
pect of the arrears of municipal taxes. 
On appeal in this Court three main 
questions were raised by Shri S. T. 
Desai, learned counsel for the appel- 
lant. 

3. To begin: with it was con- 
tended that there is no warranty of 
title in an auction sale. This general 
contention seems to us to be well 
founded because it is axiomatic that 
the purchaser at auction sale takes| 
the property subject to all the defects 
of title and the doctrine caveat 
emptor (let the purchaser beware) ap- 
plies to such purchaser. The case of 
the judgment debtor having no sale- 
able interest at’ all in the property 
sold such as is contemplated by Order 
21, Rule 91, Œ. P. C. is, however, 
different and is not covered by this 
doctrine. The second point canvassed 
was that there is an express provision 
in Section 141 (1) of the Bombay Pro- 
vincial Municipal Corporation Act, 
1949 (hereinafter called the Bombay 
Municipal Act) for . holding the pre- 
sent property to be liable for the re- 
covery of municipal taxes and, there- 
fore, though the property was subject . 
only to a charge not amoupiiag to 
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mortgage and, therefore, involving no. ~ 


transfer of interest in the property, 


the same could nevertheless be sold- 


for-- realising the amount charged, 
even in the hands of:a transferee for. 
consideration: without notice.  -Sec- 


tion 141 of the Bombay Municipal. Act ` 


is an express saving provision as con- 
- templated by Section 100 of Transfer 
of Property Act, contended Shri Desai. 
This submission has no merit as would 
þe clear from a plain reading of £ 

tion 100 of the Transfer. of Property 
Act, 1882 and Section 141 of the Bom- 
bay Municipal Act;*the only relevant 
statutory provisions.. Section 100 of 


the Transfer of Property Act deapag 


- with ‘charges’ provides: 


f S. 100. 
perty of one. person is by act of parties 
or operation of law made. security for - 
the payment of money tọ another, and 
the transaction does not amount tc a 
mortgage. -the latter person is said tó 
have a charge on the property; . and 
all the provisions hereinbefore con- 
tained -which apply to a simple mort- 
gage shall, so far, as may ces apply to 
such charge ry 


. `. Nothing in‘this ection applies ’ to 

fhe charge of a trustee on. the trast- 
property for . expenses properly “incur- 
red in the execution of: his trust; and, . 
save:as otherwise: expressly provided | 
by any law for the: time being in force, 
mo charge shall ` be! enforced’ against 


any property’in the hands: of a person. 


_to whom such property has’. teen’. 
transferred for consideration and with- | 
out notice. of the. charge”. 

This section. in unambiguous, language 
lays down that no. charge . is’ enforce- 


able against: any property in the hends. 


of a transferee: for ‘consideration: “with- 
out notice of the ‘charge except where 
_ it is. otherwise ` expressly “provided by 
any law for, the, time being in ferée, 
‘The: saving provision’ of law .miist ex 


pressly provide for enforcement 02. a` 


charge against . “the” property in the 
hands of a’ ‘transferee for. value with- - 
out notice of. :the’ charge and ‘not . 
merely: create” a charge., We now turn. 
to Séction 141 of the. Bombay Provin- 
cial Municipal’ Corporation Act, 1949 
to see if it answers the requiremi2nts 
of Section 100 of ‘Transfer of ee 
Act. This section reads... ` 


Séction- “V41s 0 “Propeity’ ae to 
be a first: charge om Haars ‘on which 
they are: eset ca Coe ah 
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“Where. ` immoveable ie 


[Pr. 3] S. C. 1203 


-(1) Property taxes due under this 
Act-in respect of any- building or land 
shall, subject to the prior payment of 
the. land revenue, if any, due to the 
State Government thereupon, be a first 
charge, in the case of any building or 
land held immediately from the, Gov- 
erhment, upon . the’ interest in such 
building or land of the person liable 
for such taxes and upon the moveable 
property, if any, found within or upon 
such building. or land and belonging 
to such person; and, in the case of any 
other. building or land, upon the said 
building or land and upon the moveable 
property, if any, found within or upon 
such building or land- and- belonging 
. to. ihe person liable for-such taxes. 


P Explanation. — The term “Pro- 
perty. taxes” in this: section shall be 
deemed to ~include’ charges payable 
under Section 134 for water supplied 
to any premises’ and the costs of re- 
«covery of property-taxes . as specified 
in the rules. w 

(2) In any decree passed in a suit 
for . the enforcement of the charge 
created’ by sub-section (1), the Court 
-may order the payment to the Cor- 
poration of interest on the sum found 
to be due at such rate as the Court 
deems reasonable’ from- the date of 
the institution of the suit until realisa- 


tion, and such interest and thé cost. of. ` 


enforcing: the. said- charge, ` including 
the. costs of the suit'and the cost of 
bringing the premises or: moveable 


, property in question to sale under the 


‘decreé,. shall; -subject.as. aforesaid, be 
a- fresh charge -on such premises and 
moveable property. along with. the 
amount’ found, to be due, and: the 
Court:may direct. payment thereof. to 
be made to the Corporation out of the 
sale -proceeds.”. 
Sub-section (1), as” is obvious, a E 
creates a charge. ìn express. language: 
: This. charge: is subject to prior pay- 
ment of land revenue due:to the - 
State Government: on such building of 2 
‘land. «The. section, apart from ereat- 
ing .a ‘statutory charge, does. not - fur- . 
ther ‘provide that. this charge ‘is ven- 
‘forceable against the property charged 
in the:hands of' a transferee for con- 
sideration without` notice- of the 
charge. ` . It was contended that the. 
saving : provision, as contemplated by 
' Section -100 of the Transfer of Pro- 
perty Act, may, without using express 
words, in effect. -provide. that -the pro- 
perty..is liable-to ` sale: in enforcement | 


*e 


t 
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of the charge and that if this Mability 
is fixed by a provision expressly deal- 
ing with the subject, then the charge 
would be ‘enforceable against the pro- 
perty even in the hands of a trans- 
feree for consideration without notice 
of the charge. According to the sub- 
mission it is not necessary for - the 
saving provision to expressly provide 
for the enforceability of the charge 
against the property in the hands of 
a transferee for consideration with- 
out notice of the charge. This sub- 
mission is unacceptable because, as 
already observed, what is enacted: in 
the second half of Section 100 of 
Transfer of Property Act is the gene- 
ral prohibition that no charge shall 
be enforced against any property in 
the hands of a transferee for con- 
sideration without notice of the charge 
and the exception -to this general rule 
must be expressly provided by law. 
The real core of the saving provision , 
of law must be not mere enforceability” 
of the charge against the property 
charged but enforceability of the 
charge against the said property in the 
hands of a transferee for considera- 
tion without notice of the charge. 
Section 141 of the Bombay Municipal 
Act is clearly not ` such a provision. 
The second contention ey 
fails and is repelled. 


4, The third argument, and ins 
deed this was the principal argument 


which was vehemently pressed with’ 


considerable foree by Shri Desai, is 
that the plaintiff must be-deemed to 
have constructive noticé-of the arrears 
of municipal taxes and as an auction 
purchaser he must ‘be -held liable -to 
pay these taxes and the property 
purchased must also be held subject to 
this liability in his hands. In support 
of.this submission he cited some deci- 
sions of our High Courts. The first 
decision relied upon by Shri Desai -is 
reported as Arumilli Surayya -v. 
_ Pinisetti. Venkataramanamma, AIR. 
1940 Mad 701 ‘in which relying on 
Creet v. .Gangaraj Gulraj; ILR- 
(1937) 1 Cal 203 = (AIR 1937 Cal 129) 
it was observed by Harwell J., that 
Section 100 of the Transfer of Pro- 
perty Act-does not apply to auction 
sales because the transfer within the 
meaning of. the Transfer of Property 
Act does not. include an auction: sale. 
It was added that the position of -a 
purchaser at an. execution sale is the 
same as that of the sudemnenlcebicr 


- each case. 


- A.L R. 


and his position is somewhat different 
from that of a purchaser at a private 
sale. Execution purchasers, according 
to this decision, purchase the property 
subject to all the charges and encum- 
brances legal and equitable which 
would bind. the debtors. We do not 
agree with the view taken in this 
decision. "We, however, do not con- 
sider it necessary to go into the matter 
at length because we find that this 
decision was expressly overruled by 
this Court in Laxmi Devi v. Mukand 
Kanwar, (1965) 1 SCR 726 = (AIR 
1965 SC 834) arfd the High Court, 
relying on this Court’s decision, had 
also repelled a similar contention 
pressed on behalf of the Municipal 
Corporation there. This Court point- 
ed out in Laxmi Devi's case, (1965) T 
SCR 726 = (AIR 1965 SC 834) that 
the provisions of Section 2 (d). of the 
Transfer of Property Act prevail over 
Section 5 with the result that the pro- 
visions of Section 57 and those contain- 
ed in Chapter IV of the Transfer of 
Property Act must apply to proceed- 
ings by operation of Jaw. Section 100, 
it- may be pointed out, falls in Chap- 
ter IV. Reliance was next placed on 
a Full Bench decision of the Allahabad 
High Court in Nawal Kishore .v. The ` 
Municipal Board, Agra, ILR (1943) All 
453 = (AIR 1943 All 115 (FB). Ac- 
cording to this decision the question 
of constructive notice is a question of 
fact which falls to be determined on 
the evidence .and. circumstances of 
But that Court felt, that 
there was a principle on which -.ques« 
tion of ‘constructive notice could rest, 
that principle being that all intending 
purchasers of the property in munici~ 
pal areas where the property is sub- 
fect to.a municipal tax ‘which has 
been made“a charge on the: property 
by statute have a constructive know- 
ledge of the tax and of the possibility 
of some arrears being due with | the 
result that it becomes their duty 
before acquiring the property to make 
enquiries as tò the- amount of tax 
which is due or which may be due and 
if they fail to make this enquiry such 
failure amounts to a ‘wilful absten- 
tion or gross negligence within the 
meaning of Section 3. of the Transfer 
of Property Act and notice must be 
imputed to them. . The reference to 
the Full Bench in the reported case 
was necessitated because of conflict of 
judicial opinion ‘between. that- ‘Court 
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and Oudh Chief Court. The earlier 
decision. of a Division Bench in Muni- 
cipal Board, Cawnpore v. Roop Chand 
Jain, ILR (1940) All 659 = (AIR 1940 


All 456) was overruled and the Bench 


decision of Qudh Chief Court in Muni 
cipal Board, Lucknow v. Ram ilal, 


-ILR 16. Luck 607 = {AIR 1941 Cudh. 
S 305) was approved, 
sion to which reference was made by. 


The next deci- 


Shri Desai is reported as Akshoy 
Kumar Banerjee v. Corporation of 
Calcutta, ILR 42 Cal 625 = (AIR 1915 
Cal. 478). In this case, after dis- 
tinguishing a mortgage from a charge, 
it- was. observed that the statutory 
charge in that case could not be em 
forced against the property in the 
hands of bona’ fide. purchaser for 
value without notice. While dealing 
with the question whether the appel- 


fants in that case were purchasers for. 


value without notice, it was observed 
that they had. not pleaded 
written statement that they were pur- 
chasers for value without nctice. 
Having not pleaded this defence they 
were held disentitled to avail-of it. 
Having -so observed the Court dealt 
with the case on the assumption that 
the défence though not expressly 


taken in the pleadings was avail -able. 


to the défendants, The Court sad: 


_ “But even if we assume that the 
defence, though not expressly taken in 
their written - statement, is avaiable 
to the defendants, they are in a bosi- 


tion of difficulty from‘ which ther: is 


_no eScape. The appellarits are private. 


purchasers of the property and if they 


- had enquired at the time of their pur- 
chase, they would have discovered that 
the rates were in arrears; as a matter 
of. fact, they would .be peérsomally 
liable under. Section 223 for the 
arrears of the year immediately prior 
to the date of their purchase,- 
they admit that they have satisfied 
such arrears, though they do not dis- 


close whether by enquiry they had as-. 
. certained the existence of the arrears. 


` before ‘they made -the purchase.”, 


The Court then proceeded to deal 
with the position of the vendor romi 
whom the appellants, had purckased 


the. property in order to.see if he could. 
raise the defence of being. a purchaser. 


for. value without notice, The appel- 
lant’s vendor :was a mortgagee. who 


had acquired title by foreclosure — an- 
his mort- 
gagor.— and it. ‘was. held’ that to him. 


involuntary alienation by . 


jn their. 


and: 
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constructive notice could not be im- 
puted to the same extent as to a pur- 
chaser at a private sale, But had he 
made enquiries from the municipal 
authorities he could still have ascer- 
tained whether any arrears of con- 
solidated rates were due. When he 


_had taken the mortgage he was aware 
that if the rates were rot paid the 


arrears would be first charge on the 
property with the result that before 
becoming full owner by foreclosure he 
should have ascertained the true state 
of affairs. On this reasoning he was 
held to have constructive notice and 
the purchasers . from him’ could not 
claim greater protection. These cir- 
cumstances clearly disclose that the 
reported case is, not similar to ‘the 
one’ before us and is of little assist- 
ance.. , ; 


iB Chandu Ram y. Municipal 


‘Commissioner of : Kurseong Munici- 


pality, AIR.1951 Cal 398 was the next 
decision cited; The Bench in that case 
followed ‘the Full Bench decision of 
the Allahabad High Court in Nawal 
Kishore’s case, ILR (1943) All 453 =" 
(AIR 1943 All 115 `(FB)) (supra). <A 
Division Bench of the -Oudh Chief 


Court in ILR 16 °Luck.607 = (AIR 


1941 Oudh’ 305) disagreeing with the 
Bench’ ‘decision: of the Allahabad High- 
Court in Roop Chand Jain’s case, ILR 
ra All 669 = (AIR 1940 All 456), ` 
supra) observed that it must’ be pre- 
sumed that’ a person who buys house 
property situate in ‘a municipality is” 
acquainted with the law by which'a 
charge is imposed on ‘that property for 
the payment ‘of taxes. The charge 
having been expressly imposed by the 


‘Municipal Act upon the property for 


payment of municipal taxes the muni- 
cipality was entitled to fcllow the pro- 
perty in the hands -of a transferee who 
had not cared to make any enquiry as 
to whether. the payment of taxes was 
in arrears.. The Court approved. the 
Calcutta decision in Akshoy Kumar's ` 
case, ILR:42-Cal 625 = (AIR 1915, Cal 

478) (supra). The next decision cited is 
reported as. Laxman Venkatesh Naik 


Y. The Secretary of State for. India, 41 


Bom LR 257. = (AIR 1939 Bom 183), 
but being a case of takkavi loans it is 
of no assistance in the pres present case. 


- 6. .We may: now turn to the 
Bench decision of the Allahabad High 
Court in Roop Chand Jain’s case ILR 
(1940) All-.669-=. (AIR. 1940 All 456), 


te 


\ 
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(supra). The reasoning for the view 
adopted there may be reproduced: - 


“A bona fide purchaser takes pro- 
perty he buys free of all charges of 
which he has no notice actual or ‘con- 
structive.. He is said to have construc- 
tive notice when ordinary prudence 


„and care would have impelled him to - 


undertake an inquiry which would 
have disclosed the charge. If for in- 
stance the charge is created by a regis- 
tered document then the` purchaser 
would be held to have’ constructive: 
notice’ of that charge inasmuch. as a 
prudent purchaser would in ordinary 
course search the registers.. before 
effecting the purchase. There is “no. 
register, as far as we know, ‘of arrears 
of taxes or of charges in respect there- 
of. It has not been’ shown that: the 
municipality of Cawnpore intimate to 
the public in the “Press” or by other 
publication a _list.. of “the ‘properties | 
which are charged i in- respect’ ‘of arrears 
of taxes, There is nothing upon the 
record to justify the conclusion that 
the defendants could, have “demanded 
any information rom the municipality 
in regard to charges on immovable pro- 
perty. within the’ municipal limits.” 
The Court. then noticed the “fact. that. 
the Kanpur. Corporation . had. allowed 
ll -years.arrears of taxes” to ‘accumu- 
late and it was. observed.. ‘that. no in~ 
' tending purchaser - „Was bourid to pre- 
sume that taxes upon the property he 
contemplatés purchasing had | ‘not: been 
-paid in -the ordinary cqurse, in | the 
absence of special intimation. by Tie 
municipality. On this. reasoning. 

' suggestion. of ‘constructive ‘notice was 
negatived. ` 


A ea heeording Ho Section 3. ‘of 
the Transfer of Property: Act which is: 
described | as interpretation ; «clause, = ʻa' 
person is Said to: have notice ofa; fact. 
when: he: “actually” knows that fact -ot 
when but for wilful - ‘abstention from: 
ani enquiry or -Seareh” “which he. 
ought to have’ ‘made ot. gross negli~ 
gence” he would. have. known it. There 
are ' "three explanations to.’ this defini-" 
tion dealing. with ` -three ` ‘contingencies i 
when “a. ‘person ‘acquiring. ‘immovable ~ 
property is. to .-be. deemed: -to have: 
notice of cota facts: “Those explana-' 
tions aret: . + mae et 


‘| “Explanation I. Where’: any trans-. 
action relating to -immoveable ` pro= 
perty is required bylaw: to -be and has” 
been woes ‘by: a: Tepistered ron 


“Ai 
al 


-as the case may _ bè,” 
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ment, any person acquiring such pro- 
perty or any part of, or share or 
interest ~in, such property shall- be 
deemed to have: notice of such instru- 
ment as from the date of registration 
or,. where the property is not: all situat- 

in one sub-district, or where the 
registered instrument.:has been regis- 
tered ‘under sub-section . (2) of Sec 
tion 30 of the Indian Registration Act, 
1908, from the earliest date on which 


‘any memorandum of such registered 
instrument has been filed by any Sub- 


Registrar , within whose : ` sub-district 
any part- of.the property which is being 
acquired, or of the property wherein 
a share or interest is being acquired, 
is situated: .. ; 

' Provided that— 


(1) the instrument: has ‘been regis- i 
tered and its registration completed in 
the manner prescribed by the Indian 
Registration Act, 1908, and. ‘the rules 
made thereunder, eee 


(2) the instrument ‘or memoran- 
dum’ has “been‘ duly entered _. or filed, 
-in ‘books ‘kept 
under Section 51 of that Act, ‘and. i 


(3) the particulars regarding ' the 


` transaction to-which- the . instrument - 
‘relates have been correctly entered in 


the indexes kept: under. Section: 55. of 


iy that Act. 


l Explanation I eo: Any’ "person 
acquiring any immoveable property,.or 
any share:or interest in any such pro- 
perty shall.be deemed to have -notice 
of the. title, if any, of any person who. 
is for the time being in actual posses- ~ 


Sion thereof. 


: Explanation -T:— A person shall 
be: deemed. to- have had notice of any 
fact if his:agent acquires notice there- 
of. whilst“acting :on “his behalf in. the 


` course of búsiness to which that -fact 


As material.. i 


` -Provided that if ‘the: avant frau- 
dulently conceals the fact, the princi- 


pal shall not “be: charged’ with notice 


thereof as against any person who was- 
a party’ to or otherwise cognizant -of 
the fraud.” . 


Now ec cireasa which - ‘by: a 
deeming: fiction impute: , ‘notice tor: a 
party. are based on. his wilful absten-; 
tion to enquire or search, which a per-. 


. son -ought to -make or, .on his -gross 


negligence: "This: presumption ‘of notice. 
is> commonly ‘known as: constructive 
notice:. ‘Though originating - in equity 


this: presumpiion: of: notice: is now a) 
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part of our statute and: we have -to 
interpret it as such.  Wilful absten- 
tion suggests conscious ‘or deliberate 
abstention -and gross negligence : is 
indicative of a higher degree of 
neglect. Negligence is ordinarily urder- 
stood .as an omission to take ‘such 
reasonable care as under the circum- 
stances. it is the duty of a persor of 
ordinary prudence to take. ` In cther 
‘words it-is an omission to do some- 
thing -which a.reasonable man guided 
by considerations. which normally. 
_ regulate the. conduct of human affairs 
would do or doing something which 
normally a prudent and reasonable 
man would not do. The questior. of 
wilful abstention or gross negligence 
and, therefore, of constructive. notice 
considered from this point of view is 
generally a.question cf fact or at best 
mixed question’ of fact-and law: de- 
pending primarily on the facts and 
circumstances: of each case and’ éxcept 


for ‘cases directly falling within the- 


three explanations, no inflexible rule 
can be laid down to serve as a stra.ght- 
jacket covering all possible conzing- 
encies. The question ane has to answer 
in circumstances like the presen: is 
not whether the purchaser had the 
means of obtaining and. might with 
prudent caution have obtained know- 
ledge of the charge but whether im not 
doing so he acted with wilful absten- 
tion or gross negligence Being a 
question’ depending on the behaviour 
of a reasonably prudent man the 
Courts have to consider it in the back- 
ground of Indian conditions. Courts 
in India should, therefore, be careful 
and cautious in seeking assistance from 
English precedents which shoulc not 
be blindly or too readily followed. 


8. Adverting now to the case 
before us, as already noticed, the- pro- 
perty in question had vested ir the 
receivers in: insolvency. proceedings 
since March, -1949 by an interim carder, 
and in October, 1950 the original 
_owner.was adjudicated as an inso:vent 
‘and the property finally vested “im the 
receivers -in insolvency. The plaintiff 
- purchased the property in November, 
1954 and in our opinion it could not 
have reasonably been expected by him 
that the receivers would not have paid 
to the municipal corporation, since 
1949 the taxes and other dues which 
were charged on this property by sta- 
tute. According to Section 61 of the 
Provincial Insolvency Act, 1920 the 
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debts due to a local authority are given 
priority, being bracketed along with 
the debts due to the State. Merely be- 
cause, these taxes are charged on the 
property could not constitute.a valid 
ground for the official receiver not to 
discharge this liability.“ In - fact we 
find from :the record that. on January 
15, 1951 the- receivers*had submitted a 
report to the insolvency Court about 
their. having received . bills for 
Rs. 528-3-0 in respect of municipal 
taxes. of the insolvent’s property and 
leave of the : Court was sought for 
transferring the said property to the 
names of the receivers in the munici- 
pal -and Government records. The 
Court recorded an order on February 
8, 1951 that. the municipal taxes had 
to be paid. On the receivers stating 


‘that they did not possess sufficient 


funds. the Court gave notice to the 
counsel for the opposite party and on 
uy 24, 1951 made the following 
order: 


“Mr. Pandya absent. The taxes 
have to be paid. . The Receivers state 
that ‘they can pay only. by Sale of 
some properties of the insolvent from 
which they want. .Sanctioned. The 
property in which the insolvent stays 
should first be disposed of. The terms 
are accordingly so authorised.” 


It is`not known what happened there- 
after, -It is, however, difficult to ap- 
preciate why after- having secured the 
necessary. order from the Court muni- 
cipal taxes were not paid off by the 
receivers and why the Municipal Cor- 


poration did not .pursue the matter 


and secure payment of the taxes due. 
May be that the Municipal Corporation 
thought that since these dues were a 
charge’ on the property they need not 
pursue the matter with the receivers 


-and: also need not approach the insolv- 


ency” Court. If so, then this, in our 
opinion, was not a proper attitude to 
adopt. In any event the plaintiff could 
not reasonably have thought that the 
Municipal Corporation had not cared ` 
to secure payment of the taxes due 
since, 1949. On the facts and circum- 
stances of this case, therefore, we can- 
not hold that the plaintiff as a prudent! 
and reasonable man was ‘bound to en- 
quire from the Municipal Corporation 
about the existence of any arrears of 
taxes due from the receivers. It ap- 
pears from the record, however, that 
he did in fact make enquiries from 
the receivers but they did mot give any 
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intimation, The plaintiff made a 
statement on oath that when he pur- 
chased the building in question it was 
occupied by the tenants and the rent 
used to be recovered by the receivers, 
There is no rebuttal to this evidence 
Now, if the receivers were receiving 
rent from the tenants, the reasonable 
assumption would be that-the Munici- 
pal taxes which were a charge on the 
property and which were also given 
priority under Section 61 of the. Pro- 
vincial Insolvency Act, 1920, had been 
duly paid by the receivers out of the 
rental income. The plaintiff could 
have no reasonable ground for assum- 
ing that they were in arrears. From 
the. plaintiff's testimony it is clear that 
he did nevertheless make enquiries 
from the receivers if there were any 
dues against the property though the 
enquiry was not made specifically 
about Municipal dues. Apparently he 
‘was not informed about: the arrears of 
Municipal taxes. This seems to us 
explainable on the ground that the 
receivers had, after securing appro- 
priate orders, for some reason nof 
clear on the record, omitted to pay the 
arrears of Municipal taxes and they 
were, therefore, reluctant to disclose 
this lapse on their part. On these 
facts and circumstances we do not 
think that the plaintiff could reason- 
ably be tixed with any constructive 
notice of the arrears of Municipal taxes 
since 1949. So far as the legal posi- 
tion is concerned we are inclined to 
agree with the reasoning adopted by 
the Allahabad High Court in Roop 
‘Chand Jain's case. ILR (1940) All 669 = 
(ATR 1940 All 456) (supra) in “prefer- 
ence to the reasoning of the Full 
Bench of that Court in Nawal Kishore’s 
case, ILR (1943) All 453 = (AIR 1943 
All 115) (FB) (supra) or of the Divi- 
sion Bench of Oudh Chief Court in 
Ramji Lal’s case, ILR 16 Luck 607 
= (ATR -1941 Oudh 305) (supra). We do 
not think there is any principle or 
‘frule of law as suggested in Nawal 
Kishore’s case, ILR (1943) All 453 = 
(AIR 1943 All 115) (FB) (supra) im- 
puting .to all intending purchasers of 
property in Municipal area where 
{Municipal taxes are a charge on the 
property, constructive knowledge of 
the existence of such Municipal taxes 
and of the reasonable possibility of 
those taxes being in arrears, The 
question of constructive knowledge or 
notice has to be determined on the 
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facts and circumstances of each case. 
According to the Full Bench decision 
in Nawal Kishore’s case, ILR (1943) All 
453 = (AIR 1943 All 115) (FB) (supra) 
also the question of constructive notice 
is a question of fact and we do not 
find that the materiel on the present 
record justifies that the plaintiff should 
be fixed with any constructive. notice 
of the arrears of Municipal taxes. 

9. We may add before con- 
cluding that as the question of con- 
structive notice has to be approached 
from equitable - consideration we feel 
that the Municipal Corporation in. the 
present case was far more negligent 
and blameworthy than the plaintiff. 
We have, therefore, no hesitation in 
holding that the High Court! took the 
correct view of the legal position with 
the result that this appeal must fail 
and is dismissed. As there is no re- 
presentation on behalf of the respon- 
dent were will. be no order as to costs, 


Appeal dismissed. 


AR 1971 S EENE, COURT 1208 
. (Y 58 C 242) 
(From: Kenan 
c A. VAIDIALINGAM AND 
A. N. RAY, JJ. 

Dominic Varkey, Appellant v. The 
State of Kerala, Respondent. 

Criminal Appeal No. 276 of 1968, 
D/- 8-4-1971. 

Penal Code (1860), Section $9 —— 
Question of exceeding. right of self- 
defence is entirely a question of fact 
to be decided according to the circum- 
stances of each case. Cri. App. No. 
320 of 1967, D/- 19-9-1968 (Ker), Be- 
versed. (Para 6) 

Held, in a scuffle between the two, 
accused did not exceed his right of 
self-defence by stabbing the deceased 

with the knife on the thigh when he 
Ae the latter picking up a stone of 
a dangerous size. (Para 6} 

Mr. A. S. R. Chari, Sr. Advocate, 
(Mr. Shivapujan Singh and Miss Lily 
Thomas, Advocates, with him), for 
Appellant; Mr. A. G. Pudissery, Advo- 
cate, for Respondent. 

The following Judgment of the 
Court was delivered by 

RAY, Je — This is an appeal by 
special leave from the judgment dated 


*(Cri. Appeal No. 320 of 1967, D/- 
19-9-1968 — Ker.) 
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19 September, 1968: of the High Court 
of Kerala setting aside the order of 
acquittal passed by the Sessions Court 
on 17 July, 1967 and convicting the 
appellant under Section 304, Part IE 
of the Indian Penal Code and sentemc~ 
ing him to undergo rigorous imprisoti 
. ment. for three years. , 

1; wee The appellant was - charged 
under Section ‘302, Indian Penal Ccde 
for having murdered his elder. brother 
on 20 March, 1967. The prosecut.on 
case was as follows. . There was ex- 
change of words between the appel- 
lant George and his elder brother 
Dominic in the course of which Geo-gé 
drew out dagger from his waist end 
Dominic bent: down to pick up a stone. 
Before Dominic could rise after pick“ 
ing up. the stone, George rushed 
towards Dominic and stabbed him with 
the knife. The stab was warded: off 
by Dominie,- George again stabbed 
Dominic on the left thigh causing an 
incised ‘gaping wound on the upper 
third of the left thigh, Immediately 
thereafter George ran away. Dominie 
was taken to the Government dis- 
pensary and on the way he died. 


3. There were three eye-wif- 
nesses. Of them two turned hosfile. 
P. W. 3 Thomas Mathai the third eye- 
witness was the family lawyer and 
friend of both the brothers Gearge 
and Dominie. The trial Court found 


Mathai to be an independent and res- 


pectable witness. His evidence was 


that he had not seen George drawing’ 


out the knife. His attempt to pacify 
both the elder brother and the appels 
Jant was in vain, When the guacrel 
assumed an aggravated form Mathai 
intervened and separated both Dominie 
and George. Dominic then was’ re- 
moved a little towards east and Gecrge 
towards west. George who. was 
behind Mathai suddenly passed him by 
his side with a knife and stabbed 
Dominic. The evidence of Mathai was 
‘that when he saw George passing by. 
his side with the knife. Dominic was 
stooping down. According to Ma-:hai 
these acts of George and Dominic were 
simultaneous, 


_-4 The appellant George. took 

the plea of right of self-defence. The 
trial Court found that George “and 
Dominic were on bitter inimical terms, 
There were property disputes. Litiga- 
tions were going on between tkem. 
The trial Court held that in view of 
the bitterness existing between the 
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-appellant advancing 
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two brothers, George was justified in 
reasonably apprehending grievous hurt 
or danger to his life‘at the hands of 
Dominic when, he stooped, down to 
pick up a stone of a dangerous size. 
The trial Court: held that it could not 
be conclusively held from the evidence 
of Mathai that Dominic bent down to 
pick up the stone only after seeing the 
towards him 
drawing out a knife. The trial Court 
said that if it was Dominic who first 
bent down to pick up the stone George 
could in that situation reasonably ap- 
prehend grievous hurt or danger to his 
life at the hands of Dominic. The 
other important piece of evidence of 
Mathai was that he did not see 
George draw out the knife. The trial 
Court held that the prosecution failed 


-to prove beyond any reasonable doubt 


that George was the aggressor and that ` 
the incident happened in the manner 
alleged by the. prosecution. The trial 
Court therefore gave the benefit of 
reasonable doubt ‘to the appellant 
George and acquitted him. 


“5. The High Court held that 
the Sessions Court “quite justifiably 
entertained a reasonable doubt as 
to whether George or Dominic was the 
aggressor’, ‘The. High Court there- 
after said that the qtestion still 
remained whether the accused George 
had exceeded the right of private 
defence, The High Court held that 
even if Dominic was th2 aggressor 
George had exceeded the right of pri- 
vate defence. The reasonings given 
were that Dominic was completely un- 
armed and when Dominic stooped 
down and took a stone George could 
have reasonably apprehended that 
Dominic would with the stone he had 
taken, cause minor injuries on hi 
and thus cause him simple hurt agd 
not that Dominie would kill him ‘or 
cause grievous hurt to him. 


6. The High Court having held 
that Dominic was the aggressor erred 
in holding that the appellant had ex- 
ceeded the right of private defence.. 
The other error into which the High 
Court fell was that the appellant could 
have reasonably apprehended that 
Dominic could have caused him simple 
hurt. -The apprehension is in the mind 
of the person exercising the right of 
self-defence and the apprehension is 
to be ascertained objectively with 
reference to.events and deeds at that 
crucial time and in the total ‘situation 
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of surrounding circumstances. Broad- 
ly stated, the right of private -defence 
rests on three ideas; first, that -there 
must be no more harm: inflicted than 
is necessary for the purpose’ of 
defence; secondly, that there must be 
reasonable apprehension of danger to 
the body from the attempt or threat 


to commit some’ offence and, thirdly, 


the right, does not commence until 
there js a reasonable apprehension. It 
is entirely. a question of fact in the 
circumstances of a case as to whether 
there has been excess .of private 
defence within the meaning of the 4th 
clause of section 99 of the Indian 
` {Penal Code, namely,. that no more 
harm is inflicted than is necessary for 
the.purpose of defence. No one can 
- be expected-to. find any, pattern of con- 
. duct to meet a particular ‘case. Cir- 
cumstances must show. that the Court 
ean find that there was apprehension 
to life or property or of grievous hurt. 
If it is found that there was apprehen- 
sion to life or property or .of grievous 
hurt the right of private defence is in 
operation. The person exercising right 


of private defence is entitled to stay. 


and overcome the threat. . All the acts 
of George- will have to.be examined 
as to whether in-overcoming the threat 
he exceeded the right of defence. In 
the present. case, it is -found that 
Dominic was the aggressor and 
when he was picking up a large piece 
of stone George had reasonable ` ap- 
prehension that Dominic would kill 
him or cause him grievous hurt. 
Those features indicate that apprehen- 
sion. Dominic was picking up a stone 
of a dangerous size. The two brothers 
had quarrelled before reaching the 
scene. The antecedents are that the 
quarrels in the past were started by 
Dominic and he was ‘in aggressive 
attitude. 
the scene of occurrence said that he 
did not see George bringing out the 
knife. The finding of fact of the trial 
Court is that it could not be conclu- 
-sively held that Dominic bent down 
to pick up the stone only after seeing 
George advance towards Dominic 
drawing out a knife. There was threat 
to the person and of grievous hurt to 
George. It was real and immediate 
danger. In such circumstances, George 
would try to ward off the danger and 
save himself. George, the appellant 
was entitled to stay and defend. The 
circumstances indicated real apprehen- 
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Mathai who was present at 
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sion to his body and life. The appel- 
lant acted in a reasonable manner of 
self-defence and did not exceed the 
right, 

7. The . concurrent finding of 
fact is that Dominic was the aggressor. 
The happenings : show in an. over 
whelming manner that. George the ap- 
pellant acted in self-defence and the 
manner. and the moment of- the inci- 
dent both indicate that he did not use 
more. force than was necessary for 
mere defence against the real and im- 
minent -danger to his body and of 
grievous hurt. The appellant did not 
inflict more. harm than was necessary 
for the purpose of defence. . 

8. The trial Court rightly ac- 
quitted the accused. The; High Court 
was in error in convicting the accused. 
The appeal is accepted.. The appellant 
is set-at liberty. The bail bond is 


discharged. - 
Appeal allowed, 
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(V 58 C 243) : 


(From Patna: AIR 1963 Pat 344) 
K. S: HEGDE AND A. N. 
GROVER, JJ. . 
The Bank of Bihar, Appellant v. 
The State of Bihar and others, Res= 
pondents. — 


Civil Appeal No. 1942 of 1966, 


-D/- 1-4-1971. 


Contract Act (1872), S. 176 — 
Pawnee has special property and lien 
on the goods and so long as his claim 
is not satisfied, no other creditor of 
pawnor has any right to take away 
the goods or its price — (X-Ref.: —~ 
Section 180) — AIR 1963 Patna 344, 
Reversed. {Paras 7, 8) 

Thus the rights of the pawnee 
who has parted with money in favour 
of the pawnor on the security of the 
goods cannot be extinguished even by 
lawful seizure of goods by the Gov- 
ernment.and by making money avail- 
able to other creditors of the pawnor 
without the claim of the pawnee being 
first fully satisfied. After the seizure, 
the Government is bound to pay the 


amount due to the pawnee. ‘The. — 


balance alone is available for other ` 
creditors. If the Government deprives 
the pawnee of his amount due Govern- 
ment is bound to reimburse him for 
such amount which he, in ordinary 


-DO/DO/B740/71/CWM/C 


ne by certificate from ‘a decree of 


1971 
course, would have realized by sale of 
foods pledged with him on the pawror 
making a default in ‘payment of debt. 

: (Para 7) 
Cases ‘Referred: Chronological Paras 
(1846).9 QB 592 -= 115 ER 1401,: 

Rogers v: Kennay` i 
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The following Judgment of The ` 
Court was delivered by ` 


. GROVER, ‘Ju: — This is. an appeal 
the 
Patna High Court in a suit institu-ed 
by the appellant against the ‘State of 
Bihar which was impleaded as defen- 
dant No. 1, thè other defendants beng 
the Jagdishpur Zamindari Co. L-d., 
(defdt. No. 2) eng some oF its dirertors 
defendants 3 to 5... . 


Bets According: to the: beatae: 
in: the plaint one of the methods -of 
making advances followed by © =he 
plaintiff Bank was’ that the constitu- 
ents pledged’ their merchandise on “a 
cash credit system with the Bank end 
took advances on the pledged: gocds. 
The Bank held the goods ‘as “security 
for the advances made and the con- 
stituents. either provided the Bank i. 


anaa 
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of that: ‘sugar as per schedule 2 of the 
plaint‘ which’ the plaintiff would have 
got. if the.quantity of. sugar which had 
been ‘seized had’ been- -sold in the 
market on~ the material’ . day. . The 


‘Plaintiff: prayed: for ‘a decree for’ the 


return of 1818 : bags of 27=D quality 
sugar and, alternatively, for recovery 
of. Rs. -1,81,700-9-3 . with interest -by 


`. way of.damages for illegal removal 


and detention of sugar or price there- 

of.. Alternatively a ' decree for 
Rs. ‘93,910-10-9. was ‘claimed against 

danis No. 2 and me other defen- 
ants. 


2. The suit was wonated by 


__ defendant No. 1 on the ground that the 
‘Seizure had been effected ' pursuant to 


` Jawful orders which ‘had ‘been made 
and that the sale’ proceeds of about 
5000 mds. of sugar were included in 
the sum of Rs. 1,50,039-10-9 which was 
deposited in: ‘the: treasury" but which 
was later on attached under the orders 
of Certificate Officer;’Patna, under the 
Publie Demands Recovery ‘Act “on 
account of “arrears': of sugar -cess- 
amounting to Rs. 2 lakhs due from the 
Bhita Sugar Factory, with ‘which de- . 


with godown or the’. Bank: kept ihe ~‘féendant No. ‘2 ‘had’ ‘entered into an 


pledged ‘goods.in godowns'.of its own 
and charged rents from thei constitu- 
ents. The ‘defendarit No. 2 entered - 
into a cash-credit system “agreement: 
with the plaintiff's Arrah Branch, the 
arrangement being. that -the ` ‘suzar. 
would be pledged -under the cash cre- 
dit system. On December 16, 1946 the 
advance made to defendant No. .2 stood 
at Rs. 3,20,486+2-0° and the Bank’ held 
+6239 bags of « different. varieties: of: 
sugar as.security. These bags were. 
kept in godowns provided ` by“ dejen- . 
dant No. 2. The-key of the lock of. 
each godown: was in the custody of the 
Bank. It was alleged that in Decem- 
ber, 1949 under cover .of an-~illegal 
seizure. order issued by defendant 
No. 1 the, Rationing Officer and. the 
District Magistrate, Patna, „got; the 
Jocks of: the godown broken open and 
forcibly and ‘illegally - removed.:1818 : 
bags. of 27-D ,: quality: of sugar... The 
total- quantity: removed weighed atout ` 
5,000°maunds. :No payment was made 
to. the plaintiff Bank which held». the’ 
bags of sugar-as pledgeée:- under the 
cash credit- agreement. It is unneres- 
sary to refer. to the other‘facts stated 
in the. plaint except to mention, that 
according to the plaintiff-it ‘was enticled 
to recover -the sugar which -had teen 
seized illegally or to recover the. peicë 


„No. 2. 


-necessary for the liquidation of - 


‘arrangement pursuant to which the 


entire qiiantity of sugar including 5000 - 
maunds which.-had -been. seized- had 
come- ‘into ‘possession of -defendant - 
“The other. defendant also‘:re— 
sisted the suit on various grounds. A 
number ‘of issues were. framed on the 
pléadings of the parties. We may only 
méntion issue No: 6 (a) which will be 
material’ for. determination of the 
points which .-we have © Deen, called 
upon to: 'decidé:— ' ; 
ti "Was the, sugar “seized ° ie the 
Government -in ‘possession of the Bank 
as a:pledgee at the time of. the sei- 
mire ard have the rights of the Bank 
as’. such. pledgee been determined by, 
Seizure in question?” 


. The trial Court. held that the 


cae of seizure’ in respect of ‘the stock 


of sugar -was- ‘valid. It was further 
` held - that -the - plaintiff's. right.as a. 
pledgee could not be extinguished by 


‘seizure of the sugar in its possession and 


though the attachment order. of the 


Certificate :Officer was legal and bind- 


ing on defendant No. it was not bind- 
ing on the Bank (plaintiff) and it could 
be effective. only in respect of that 
portion :. of the price which-was . not. 
‘the 
dues- of: thes plain: from defendant 
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No. 2. A decree was passed in favour 
of the plaintiff against defendant No. 1 
only for Rs. 93910-10-9 with interest at 

6% per annum from-the date of the 
suit till realisation.. Defendant No. 1 
(State of Bihar) filed an appeal to‘the 
High Court. The High Court was ` of 
the view that in the presence of the 
finding that the plaintiff had not been 
wrongfully deprived of the sugar on 
account of the lawful seizure or its 
Price owing. to the certificate proceed- 
ings started by the Cane Commissioner 
the plaintiff was not entitled to. any 
decree against the State. But it was 
entitled to a decree against defendant 
No, 2 and the other defendants., Con- 


sequently a decree against defendant’ 


No. 1 was set aside and instead a decree 
wes granted ‘against the other. sole 
ants, , : 


5. Now it is common ground 
that the plaintiff (which is the appel- 
lant before us) held the sugar: which 
was seized from its custody. as security. 
for. payment of the debts or advances 
made to defendant No. 2 in its cash 
_ credit account. 


As stated before, the Cane Commis-, 


sioner took proceedings under the Pub- 


lic Demands Recovery Act and attach- 
ed the price of the sugar --which had 
been deposited by the appropriate 
‘authorities. in the Government Trea- 
sury instead of being paid to the plain- 
tiff. The Cane Commissioner indispu- 
tably did not have any right of prio- 
rity over the other creditors of defend- 
ant No. 2 and, in particular, the secur- 
ed creditors. Section 172 of the Con- 
tract Act defines a pledge to mean the 


bailment of goods as security for pay- . 


ment of debt or ferformance ‘ofa pro- 
mise. The bailor is called the “pawnor” 
and the bailee. is called the “pawnee”. 
Section 173 of that Act provides that 
the pawnee may retain the goods pledg- 
ed not only for the payment of.’ the 
debt or performance of the. promise 


but also for the interest of the debt 


ete. Section 176 is in the sehowine 
terms: : 


“If the pawnor aces ‘default in 
payment of the debt, -or performance,’ 


at the stipulated time of the promise, 
in- respect of which the goods were 
pledged, the pawnee may bring a suit 
against the pawnor upon the debt or 
promise, and.retain the goods pledged 
as. a collateral security; or he may sell 


There were. arrears’ of 
certain cess due from defendant No. 2:° 


A.LR. 


the thing pledged, on giving the paw- 
nor reasonable notice of the sale.”- 
If the preceeds of such ‘sale are 
less than the amount. due in respect 
of the debt or promise, the pawnor is 
still liable to pay the balance. If. the 
proceeds cf the sale are greater than 
the amount so due, the pawnee shall 
pay over the surplus to the pawnor.” 
Section 180 is to the effect that if a 
third person wrongfully deprives the 
bailee of the use of the possession of 
the’ goods bailed or does him any 
injury the bailee is entitled to use such 
remedies as the owner might. have 
used in the like case if no bailment had 
been made and either the bailor or 
the bailee may bring a suit against a 
third person for such deprivation or 


injury. According to Section 181 what- 


ever -is obtained by way of relief or 
compénsation in any such suit shall, 
as between the bailor and bailee, be 
dealt. with according to their respective 
interests. Relying on the above two 
sections. the High Court came to the 
conclusion that a pawnee has merely 
the possession of the goods coupled 
with a power to. sell them on default 
by the pawnor but the latter retains 
the ownership subject to a lien to the 
extent of the debt enforceable by exer- 


_cise of the power of sale. In the present 


case the sugar had been seized and 
then sold. The sale proceeds would 
have been available to defendants 2 to 
5 subject to the claim of the plaintiff 
against them but it ceased to have any. 
lien on the pledged property or the 
sale proceeds against any third party . 
including the State as soon as it was 
legally. deprived of the possession of 
the. pledged goods. 


6 - According to. the Statement 
in Halsbury’s Laws of England “pawn” 
has been described as a security where 
by contract a deposit of goods is made 
a security for a debt and the right to 
the property vests in the pledgee so 
far as-is necessary to secure the debt; 
in this sense it is intermediate between 
a simple lien and a mortgage which 


‘wholly passed the property in the 


thing conveyed.”* “The pawnee has a 
special property or special interest in 
the thing pledged, while the general 
property therein continues’ in the 
owner, That special property or inter- 
est exists so that the pawnee can com- | 
pel payment of the debt or can sell 


* 3rd Edn. Vol. 29, page 211. 
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the goods when: the right to do so 
arises. This special property or. irter- 


est .is to. - be distinguished from the- 


mere right of detention which-the 
holder- of a lien possesses, in that-if 
is transferable in the. sense tha: a 
pawnee may assign or pledge his spe- 
cial property or interest in the gocdds.”* 
"Where judgment has been obtained 
against the pawnor of goods and execu- 
tion has issued thereon, the sheriff zan- 


not seize the goods pawned unless he - 


satisfied . the claim of the pawree.” 
(based mainly on Rogers v. Kenmnay,. 
(1846) 9 QB 592). “On the bankrustcy 
of the pawnor the pawnee. is a secured 
creditor in the bankruptcy with res- 
pect to things pledged before-the date 
of the receiving order and” -witnout 
notice of a prior available act -of 
bankruptey”**. It has not been. sbown 
how the law in India is in any way 
’ different from the English law releting 
to the rights of the pawnee vis-a-vis 
other unsecured creditors of the paw- 
nor. 
eT, In our judgment the High 
Court. is in error in considering that 
the rights of the pawnee - who had 
parted with money in favour of the 
pawnor on the security of the goods 
can be defeated by the goods teing 
lawfully seized by. the Government 
and the. money being made avail- 
able to other creditors of the pawnor 
without the claim of.-the pawnee being 


fully satisfied. . The pawnee has spe- _ 
cial property. “and a.lieén which is not. 


of ordinary nature. on.the goods and 
o long. as ‘his' claim is not satisfied no 









„its 


, available to satisfy the claim of other 
ereditors.of the pawnor. But by a mere 


could..not deprive the plaintiff of the 
amount. which’ was secured by the 
_|pledge of the goods-to.it, As ths act 

of the Government resulted: in dgpri- 


plaintiff was entitled- įt was bound:..to 
ar, aii for such 


® s Halsbury’ s: Laws of England 3rd Ea. 
Vol. 29, pp. .-218-219. 

** Halsbury’s Laws of England 3rd Ed. 
e VoL a p. 222 y t = pe = 


Antu v. Stcte of. Haryana 
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other creditor of the pawnor has any ' 


act of lawful seizure the. Government: 


“to-which the - 


IPrs, 6-9]. S. C. 1213 


the goods pledged with it on 
pawnor making a default in payment 
of debt. 

8. The Approach of the trial 
Court .was unexceptionable. The plain- 
tiffs -right as a pawnee could not be 
ẹxtinguished by the seizure of the 
goods in its possession inasmuch as the 
pledge of the goods was rot meant to 


- replace ‘the liability under the cash 


credit agreement, It was intended to 
give the plaintiff a primary right to 
sell the goods in satisfaction of the 
liability of the pawnor. The Cane 
Commissioner who was an unsecured 
creditor could not have .any higher 
rights than the pawnor end was en- 
titled only to the surplus money after 
satisfaction of the plaintifs dues, 

-" 9, Defendants 3 to 5 did not 
file any appeal against the judgment of 
the High Court. The decree passed by 
the High Court against them would, 
therefore, stand, In the view that we 


_have taken the appeal is allowed, the 


judgment and decree of the High 
Court dismissing the: suit against the 
State of Bihar is hereby set aside and 
a - decree is granted. against the State 
of Bihar in ‘the same terms as was 
granted by the trial Court. The ap- 
pellant will be entitled ‘to costs 


Appeal allowed. 
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S, M; SIKRI, V, BHARGAVA 
-: JAND I. "D. DUA, JJ. 
-` Antu, Appellant v. The ‘State of 
Haryana,.Réspondent. — 
Criminal Appeal No. as of 1970, 
D/- 18-12-1970. - 
Penal Code (1860), Section 97 — 
Non-possession* by accused of disputed 
land does not: per: se make them ag- 
gressors'so as to render them - liable 
ior death caused during scuffle. 


. Where record showed that dis- 
pute. as’ to: possession of land was go- 
ing on at the. time of incident, the 
mere fact of possession of the land by 
prosecution party is not sufficient to 
infer that accused party must have 


*(Cri. Appeal No. -627: of 1969 and 
Murder: Ref:' No. 48 of 1969, De 
27-11-1969 — Punj.*& Har.) . 
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been the aggressors, and- that 
‘they were therefore- responsible 
for murder or attempted murder. -This 


is so.especially where the prosecu- 
tion failed te account. for the-better 
armed larger number of accused 
receiving 57 injuries from the smaller 
number of prosecuting’: party ‘who 
received only 7 minor injuries. Cri- 
minal’ Appeal No. 
Murder Ref. No. 48 of 1969, D- 
27-11- 1969 (rin. & TAE Reversed. 

o (Para FJ 


Mr: Subbagmnal „Jain, ‘Advocate, 
‘amicus . curiae, for. Appellant;, M/s. 
‘Janardan Sharma and R.- N. Sachthey, 
Advocates, for Réspondent- 


The- following Judgment of.. ‘the 
Court was. delivered by * 


" BHARGAVA; ah aoe. “The PALA 
lant has come, upʻin this appeal by 
special. leave against the judgment of 
the High Court of Punjab and Haryana 


upholding” his conviction by Sessions ` 


Judge of Karnal, with some modifica- 
tions in. the offences and the sentences: 
The Sessions Judge had convicted Antu 
appellant under Séctions 302, 307 read 
with Sections 149 and:148 of the Indian 


.Penal ‘Code and had’ Sentenced him“ ito 


death, six: years’ rigorous imprisoù= ° ploughing his fieldy,a ‘little farther 


away. Labh Singh: ‘and . Jagtar Singh 


.ment and a fine of Rs. 50/-, and two 
years’ rigorous imprisonment - respec- 
tively for -the--three. offences. 
High Court: affirmed . the conviction 
under Section 302 ‘and the sentence “of 
death. The conviction. ‘under Section 
307 read-with Section’ 149 was. altered 
to one. under Section |’ 


was. maintained.. The. conviction for 


. the offence under. Section ‘148 was - a 


aside. i 3 

F “2. The. Groe ease. was 

' that there . were... disputes going ‘on 
-about land in ‘Külas Nos..10 and 11 of 

rectangle: No- :15 in the revenue ‘estate 


of village Mangna, which formed part... 
land - belonging: “fo, the - 


of Shamilat 
Panchayat. _On one side were deceas- 
ed Bakshish Singh, -his “brothers. Labh 


Singh and Jagtar Singh,’ ‘who claimed : 
that they had obtained joint possession | 


-of this land“with one “Manna Singh 
who had obtained. a lease of this land 
from the Panchayat, after the Collector 
had handed over:possession of the jana 
to the Panchayat ,having acquired - 

under the ‘Punjab ‘Utilisation of Tana 
‘Act, 1949. -Bakshish Singh and Jagtar 
Singh had constructed: a ‘dera’: in: this 


627 of 1969, and - 


- There.-were ‘others: 


` side. 


“and its. .inmates >. 


The. 


307° read. with. 
Section. 34, I. .P.C., but. the sentence : 


- Singh: - 
. Ram Sarup, 


A.L R- 


land. The.other party. disputing the 
right. to this land was that.of the ac- 


-cused. The principal `. person fighting 


in ‘the dispute was Labh Singh who 
had filed a civil suit with regard to 
this land against a number of pérsons 
who were co-accused of: the appellant 
in the trial Court.’ Proceedings under 
Section 107 of the. Code. -of Criminal 
Procedure were also pending against 
both these parties.. In this situation, 


-on the 17th July, 1967; a party of 16 


persons, including the- ‘appellant, came 


to this land at. about 9'A. M. They 
` were carrying. various arms. The ap- 


pellant: was himself armed with a gun. 
also ‘who were 
carrying guns. .These persons came to 
the land from ‘three ` different direc- 


. tions. A: group ‘of five came from the 
` eastern side.. 
ċame from the southern side: ‘The ap- 
pellant: was:'in’. this-group. A third ` 


Another group: of five 


group of six came from -the northern 
Having ‘thus’ surrounded the 
dera from various sides, they raised -a 
shout that the dera should be .burnt 
killed. . Bakshish 
Singh; : who was looking after- his 
cattle’ grazing in a field a'short. distance 
away, rushed to the dera and so did 
his brother Ajaib ; ‘Singh . who , was 


were inside the :déra. and came out. 
On. the.. challenge. made ‘by his. com- 


_ panions, Antu appellant fired the. first 
` shot which hit: Bakshish: Singh ‘on the 
“left side-of the chest as’: a result-. of 
which he: fei] down:on the ground and’ 


died. -Tek. Chand, .one ‘of . the com- 


panions ofthe appellant, ‘then. fired. his 
gun at- Labh- Singh:who was- hit. in 
the back of the ‘right. shoulder. Labh 


Singh: was then given : further. blows 
by-,other ‘companions of ithe appellant 
with the weapons: which 


Darshan Singh who happened to ‘be 


going ‘to ‘a -village:.Pehowa‘ and“ ~he, 
‘saw injuries being. ‘inflicted On Labh 
-Par . Lachhman, ‘| 


Thereafter, ` 
Phula,: Raunqi and Gian 
Singh amongst the party of- the ac~- 


' cused set<fire to the hedge of . the dera 
on its: eastern.’ side, whereas Santa 


Singh, Banta. Singh, Jit Singh, Spattar 


- and Ramii Lal similarly set the hedge 


on:. fire on the. southern side’ While 
this ‘fire: was: being ` wstartéd: by:’. their 


companions: Antu, Tek. ‘Chand, Romesh: 


they. were’ ` ` 
carrying.” The first person to. arrive 
‘there to. witness the incident .:was one, 


ie 
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_ from amongst the assailants ran away. 
According to the. prosecution,’ at this 
stage, Labh Singh, Ajaib Singh and 
Jagtar Singh armed themselves wich a 
gandasa, a sua and a lathi respectively 
and «wielded them so as to cause 
injuries to Santa Singh, Banta Singh, 
Jit Singh, -Ramji Lal and Spactar. 


’ Thereafter, all the assailants ran away - 


and the fire was put out. :A report was 
lodged at the Police Station Pehowa 
and, 
fourteen persons were sent up. for 
trial. The Sessions ` Judge convicted 
all the 14 persons for various offences 
which do not require mention in ceal- 


ing‘ with the. case of this appellant. 


alone. The High Court, . on appeal, 
acquitted 11 of them and upheld the 
conviction of only 3, viz.,.Antu ap- 
pellant, Tek Chand -and~ Ramesh 
Kumar. Bakshish Singh had died as 
a result- of the shot fired at him by. 
- Antu, so that Antu’s conviction was 
upheld for the offence.of murder under 
Section 302, L P. C., in- respect of. 
Bakshish Singh. Tek Chand. and 
Ramesh Kumar were convicted . for 
the same murder under Section 302 
read with Section 34, L C. The 
conviction under Section 307 read with 
Section 34, L P.. C, was “recorded in 
respect of Antu. for the injuries indict- 
ed on Labh Singh. Tek Chand was 


~ convicted. under Section 307, L F. C., 


simpliciter for the injuries causec to 
Labh Singh, while Ramesh Kumar for 
the same injuries was convicted under 
Section . 307 read with Section 34, 
LP. C. Antu alone has appealed and; 
in this appeal, therefore, we are con- 
cerned von his case only. : 


3. The first aspect, of. which 
we have to take notice, is that, in this 
case, the prosecution examined only 
three eye-witnesses, Labh S-ngh, 
Ajaib Singh and Jagtar Singh, with 
Darshan Singh providing . corroboration 
for part of their version., The High 
` Court, in dealing. with -the ‘evidence of 
these witnesses, pointed out wh7 it 
. was not possible to rely on their evi- 
dence at all. - The features. occurring 


in their evidence emphasised by the - 


High Court are. several: Sixteen as- 
sailants are supposéd to have come, 
while only five of them are allege] to 
have used their weapons of whom two 
fired guns and the remaining inflicted 
one or two injuries each: This. .was 


considered very improbable. As the’ 


Antu v. State of Haryana (Bhargava J.) 
Kumar, Sulakhan...Singh and Dhara. 


. after the . usual investiga-ion,- 


‘pellants and Spattar and Ramji 
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same time, according to aes witness- 
es, the: three persons Ajaib Singh, 
Labh Singh and Jagtar. Singh were 
able to inflict ds many as 57 blunt 
weapon injuries on -fve of the as- 


sailants, Santa Singh, Banta. Singh, + 


Jit Singh, Spattar and Ramjiji Lal This, 


-according .to:the High Court, was too 


much to believe. The High Court 

further: proceeded to hold:— : 
“Ifthe party of the appellants con- 

sisted of 16 persons, armed as afore- 


‘said, they would have made mincemeat 


of the three eye~witnesses, before any 
of the latter could cause even a scratch 
to the former. Again there is no reason 


-why eleven of the appellants should 


have become suddenly scarce when 


their party was very effectively armed 


and had not only caused serious injuries 
to one of their adversaries but had act- 
ually kiHed another: and thus had the. 
upper hand. - And then out of Santa 
Singh, Banta Singh and Jit. Singh ag 

al, 
one was armed with a gun and the 
other four with - barchhas,” none of 


“which weapon was so much as ‘moved. 


when these five persons were being 
mercilessly beaten by the three eye- 
witnesses.” 

The High Court commented that these 
improbabilities in the prosecution story 
related to its material aspects and could 
not be lightly ignored, especially when 
it was admitted on ‘all hands that be- 
tween the three eye-witnesses and the 
party of the appellants there was no 
love. lost on account of the land dis~- 
pute. hi 


“After. expressing these views, 


-the High Court proceeded to examine 


the prosecution case by formulating 
three questions as follows:-— 

‘(1) Was: the party of the appel- 
lants responsible for causing the death 
of- Bakshish Singh. and injuries to Labh 
Singh (P. WwW.1)? >. 

-(2) If the answer to question No. I 
be in the affirmative, was that party 
the aggressor? ~~ : 

(3). If: question No. 2 is also ans- 
wered inthe affirmative which of the 
appellants were members of that party 


-and what offences are brought home to 


them? 


5. On the ‘first question, the 
High- Court appears to have been right 
in recording a finding that -the death 
of Bakshish:Singh and injuries to Labh 


‘Singh were caused ‘in an incident 
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‘actually obtained rights to this land 


which did take place on 17th July, 
1967 near the dera of Bakshish Singh, 
and in also holding that these injuries 
must have been caused by members of 
a party belonging to the group of the 
- appellant. 


6. On the: second question, thie 
High Court held that the party of the 
accused was the aggressor solely on 
the ground that the dera and the Jand 
in dispute were in the possession of 
Bakshish -Singh, so that the party of 
the accused must have come to dis- 
turb their possession or to oust them 
from possession and must, therefore, 
be the aggressors. In arriving at this 
finding, the High Court did not pro- 
perly assess the material’ that was 
placed before it on the question of 
possession. The case for the prosecu- 
tion itself was that Manna Singh got 
this land from the Panchayat in June 
or July, 1966 and Bakshish Singh and 
Labh Singh came into the picture in 
January, 1967 when Manna Singh 
joined them as partners in this land. 
On the other . hand, 
records showed that, during the period 
of the Kharif crop in the last half of 
the year 1966, and the Rabi crop in 
the first half of the year 1967, the land 
was actually in possession of the party 
of the accused. They had sown the 
crop and they had reaped the crop. 
The High Court and the Sessions Judge 
both ignored these entries on the 
ground that, in the revenue records, 


their possession was shown as forcible . 


possession and not under any legal 
right. It seems to us that the absence 
of a legal right was immaterial. Even 
if they were in possession without any 
legal right, they need noti have come 
to disturb the possession and act as 
aggressors of others who were merely 
asserting their right to the land, There 
was further a document showing that 
in June, 1967, a report was lodged by 
one member of the accused party 
alleging that. Labh Singh and others 
had come and forcibly tried to dispos- 
sess them from this Jand, which also 
indicates that the land was in posses- 
sion of the accused party until that 
time. Labh Singh was 
with a statement made by him before 
the police in which he had admitted 
that the Rabi crop growing in the 
first half of 1967 had been reaped by 
the.accused party, even though Labh 
Singh came forward in this case with 
the story that he and Bakshish Singh 


the revenue’ 


confronted - 


A. ft. R. 


from Manna Singh in January, 1967, 
and had constructed the dera even ear- 
lier in December, 1966. If Labh 
Singh and Bakshish Singh had been in 
possession fromm December, 1966, there 
could have been no question of the 
crop of Rabi 1967 being sown. and 
reaped by the accused party which fact 
is established from the revenue 
records as well as from the admission 
made by Labh Singh before the Police. 
It is true that, subsequently, in the 
Kharif, 1967, i. e., in the second half 
of the year, 1967, the possession that 
is recorded is that of Labh Singh; but 
that is immaterial. Obviously, -he 


.came in possession when, after this 


incident, the accused party were con- 
fined in jail. Labh Singh admitted 
that he had filed a suit in respect of 
this land which was pending when this 
incident took place. Clearly. the suif 
must have been. for possession of this 
land, so that the claim that they were 
already, in ‘possession at the time of 


the incident cannot be held to be — 


established. It appears to us that, 
from sometime in the year 1966, dis- 
putes began between the two parties 
as to who should possess this land. 
The accused party was already in pos- 
session and took the crop from the land 
undisputedly in Kharif 1966, In Rabi 
1967, there are conflicting versions. At 
one stage, Labh Singh admitted that 
that crop was also reaped by the party 
of the accused, while at another stage, 
he claimed that he had come into 
possession from December, 1966 and 
had already constructed his dera. The 
record of the Patwari, however, shows 
that the accused party continued to 
be in possession, even though, accord- 
ing to the record, they had no legal 
right to it and the possession was for- 
cible. Then, there is the fact that 
Labh Singh had already instituted a 
suit for this land. That suit could 
only have been instituted after he was 
admitted as a partner by Manna Singh 
in January, 1957. It was pending at 
the date of the incident. On all these 
facts, it is impossible to uphold the 
finding of the High Court that, on the 
date of the incident, Labh- Singh and 
Bakshish: Singh were in possession 
of this land.. The High Court at one 
stage added that Labh Singh and his 
brothers were admittedly in actual 
possession of at least five marlas of 
land of Killa No, 11, the area having 
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been covered by their dera. We eza- 
mined the record’ and we find no.sach 
admission of possession of Labh Singh 
and his brothers on the part of any 
of the accused. The High Court seems 
to have been misled in thinking that 
this fact’ was admitted. It-does ap- 
pear that Labh Singh and his brothers, 
after the incident in June, 1967, may 
have constructed some dera, but all the 
time, dispute as to possession of the 
land was going on. Labh Singh and 
his brothers were at. least as much 
aggressive, if not more aggressive, in 
the matter of taking possession of the 
land than the members of the acctsed 
party. From the mere fact of posses- 
sion, therefore, no possible inference 
could have been drawn that, at. the 
time of the incident, the accused party 
must have been the aggressors and not 
Labh Singh and others. " 
7. On this question of finding 
out which of the party was the aggres- 
sor, the High Court did not rely. on 
the oral evidence of the witnesses. As 
a matter of fact, if the High Court 
had taken care to examine the impli- 
cations of its own criticism of that əvi- 
dence, it would have come to the-con- 
clusion that there was no material at 
all on which it could be held that the 
accused party must have been the 
aggressors. As we have menticned 
earlier, only seven - injuries were 
received by Bakshish Singh and Labh 
Singh on the prosecution side, while 
as many as 57 injuries were received 
by five members of the accused perty. 
Two of them received. very severe 
beating. One of these. two actually 
died a few. days later as a result of 
the injuries... These injuries could not 
have been received by ‘the accused 
party if the incident had taken place 
in the manner described by the prose- 
cution. witnesses. The High Court 
relied mainly on the evidence of Labh 
Singh to accept the prosecution version 
of the manner in: which ‘the incident 
took place. According to Labh Siagh. 
Bakshish Singh was hit with a gun 
shot in the ‘very beginning, where- 
upon he fell down and died. Labh 
Singh received a gun shot injury and 
five other injuries. It was after all 
these injuries had been inflicted that 
some of the assailants ran away bav- 
ing five behind. These five persons 
were setting fire'to the hedge and, at 
this stage, they were beaten. by the 
three prosecution ‘witnesses, Labh 
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_attempted murder. 


[Prs.. 6-8] S. C. 1217 
Singh, Ajaib Singh and Jagtar Singh. 
If this version be correct, none of the 
three prosecution witnesses received a 
single scratch at this later stage, while 
they succeeded in inflicting 57 in- 
juries on five assailants who had come 
well-armed. As remarked by the 
High Court, there is no reason why the 
11 cornpanions- of those 5 persons 
should have run away when they 
were larger in number, better armed, 
and had the upper.hand, leaving 5 to 
be badly injured by just 3 of.the per- 
sons whom they had come to assault. 
In these circumstances, we can see no 
justification for the inference drawn 
by the High Court that Antu _.appel- 
lant must have fired the first shot and ` 
Labh Singh must have been injured 
in the very beginning as a result of 
aggression on the part of the accused) - 
party. It is much more likely that 
some members of the accused party, 
particularly the five, who received 
numerous injuries, were attacked and 
they used their weapons to inflict a 
small number of seven injuries to save 
themselves. It is true that one or 
two guns were used-on the side of the 
accused; but that circumstance by it- 
self cannot make them aggressors and 
guilty of the offence of murder or 
On these facts, no 
finding can be recorded that the ap- 
pellant Antu has been proved to be 
guilty of the offence of murdering 
Bakshish Singh beyond reasonable 
doubt. . ; 
o & The appeal is allowed .and 
his conviction and sentences are set 
aside. He shall be released forthwith 
unless ‘required in connection -with 
some other charge, 

‘ Appeal allowed. 
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_ Abdul Ghani, Petitioner v. The 
State of Jammu and Kashmir, Res- 
pondent. `. et sE 
- Writ Petn.. No. 384 of 1970, D/- 
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_ (A) Constitution of India, Arts. 32, 
370,35 (c) — Application of Article 35 
(c) fo Jammu and Kashmir is not in 
contravention of Article 32 (4) — No 
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abridgment of fundamental right of 
detenu to seek remedy against deten- 
tion in the Supreme Court of India — 
J. & K. Preventive Detention Act (13 
of 1964), Sections 8, 13-A. 


The introduction of the provision 
contained in Article 35 (c), when ap- 
plying the Constitution to the State of 
Jammu and Kashmir, did not in any 
way alfect the right of a- citizen- . of 
Jammu and Kashmir to move the 
Supreme Court of India for an appro- 
priate writ under Article 32. The 
effect of that amendment only was 
that. when approaching the Supreme 
Court, the detenu could not challenge 
the validity of the Act on the ground 
that any provision of it contravened 
the provisions of Article 22. This 
modification in the Constitution had, 
therefore, no bearing at all on Arti- 
cle 32 (4). Further, under Article 370, 
the President is given the full discre- 
tion to apply the 
such exceptions and modifications as 
he may, by order, specify. It was at 
the initial stage, when applying the 
Constitution to the State of Jammu 
and Kashmir, that this modification 
was made in Article 35. This was, 
therefore, not a case where any ` pro- 
‘vision of the Constitution as already 


applied to Jammu and. Kashmir was. 


being modified in which case only’ a 
question could arise whether — that 
modification was permissible. ~The 
modification at the initial stage of 
applying the Constitution itself cannot 
be challenged on the ground that it 
abridges any of the fundamental 
rights. At the time of applying the 
Constitution, . no such fundamental 
rights existed in the. State of Jammu 
and Kashmir. They came into exist- 
ence only by virtue of the order of 
the President applying the Constitu- 
tion and at that stage they came into 
force in the modified form in which 
they were applied. AIR 1969 SC 1153, 
Rel. on. (Para 3) 


(B) Public Safety — J: & K. Pre- 
ventive Detention Act (13 of 1964), 
Section. 8, Proviso — District Magis- 
trate passing order that detenu 
be informed that it was not in public 
interest to disclose to him grounds of 
detention — No need of serving copy 
of that order on detenu — AIR 1962 
SC 911, Distinguished. (Para: 4) 


(C) Public Safety — J. & K. Pre- 
ventive Detention Act (13 of 1964), 
Section 3 — Order of detention 


[Pr. 1} Abdul Ghani v. State of J. & K. (Bhargava J.) 


Constitution with - 


ALR. 


mentioning that it is necessary for 
preventing detenu- from acting pre- 
judicial to the security of State — 
Confirmation of order by Government 
— Magistrate must be presumed to 
have applied his mind — Existence of 
material on which detention is based 
is. not required to be mentioned in 
order under Section 3. (Para 6) 


(D) Public Safety — J. & K. Pre- 
ventive Detention Act (13 of 1964), 
Section 3 — The expression “acting in 
any manner” used in the Act clearly 
covers a case where the satisfaction of 
the District Magistrate is that the 
person, in respect of whom the order 
is going to be made, is to be prevent- 
ed from “acting in a manner” pre- 
judicial to the security of the State. 

' (Para 7%) 

Cases Referred: Chronological Paras 
(1969) ATR 1969 SC 1153 (V 56) 
= 1969-2 SCR 365, Sampat 

Prakash v. State of Jammu E 

and Kashmir 2 
(1962) AIR 1962 SC 911 (V 49) 

= (1962) Supp 2 SCR 918, Hari-  _ 

kisan v. State. of Maharashtra 4 


Mr. S. Lakshminarasu, ° Advocate 
Amicus curiae, for . Petitioner; - Mr. 
R. N. Sachthey, Advocate, for Res- 


pondent. 
The following Judgment of the 
Court was delivered by 


BHARGAVA, J. — Abdul Ghani 
has filed this petition under Article 32 
of the Constitution praying for the 
issue of a writ of Habeas Corpus, 
alleging that his detention in jail is 
illegal. He has been detained in pur- 
suance of an order passed by. the 
Disirict Magistrate of Poonch in the 
State of Jammu and Kashmir under 
Section 3 (2) read with Section 5 of 
the Jammu and Kashmir Preventive 
Detention Act, 1964 (hereinafter refer- 
red to as “the Act”). That order. is 
reproduced below:— 


- "Whereas, I, -Syed Mohammad 
Shafi Andrabi, IAS, District Magis- 
trate, Poonch, am satisfied that with a 
view to preventing Abdul Gani s/o 
Asdha Caste Rather Kashmiri Muslim 
r/o Chohana P/S . Surankote District, 
Poonch, from acting in a manner pře- 
judicial to the security of. the. State, it 
is necessary so to do. 


Now, therefore, in exercise of the 
powers conferred by Section 3 (2) read 
with Section 5 of the Jammu and 
Kashmir Preventive Detention ` Act, 
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1964, I. Syed Mohd: Shafi Andra®i, 
IAS, District Magistrate; | Poorch, 
hereby direct that the said Abdul Geni 
be detained ‘in Central Jail Jammu 
subject to such conditions as to main- 
tenance of discipline and punishment 
for breaches of discipline as have been 
specified in the Jammu and Kashmir 
Detenu General Order of 1968. 

Issued this day: the 9th May, 1£70 
under my hand and seal. - 

Sd/- S. M. S. "Andrabi, us 

' District Magistrate, Poonch.” 

The order was passed on 9th May, 
1970, and on the same day, the District 
Magistrate issued a direction under the 
proviso to Section 8 of the. Act which 
' reads as follows: 

“Whereas Abdul Gani 
Caste Rather Kashmiri Muslim r/o 
Chohana p/s Surankote Dist. Poonzh, 
has been detained in pursuance of order 
No. 38/PDA/70 dated 9th May, 1970 
made by me under Section 3 (2) read 
with Section 5 of the Jammu and Kash- 
mir Preventive: Detention Act, 1364, 
with. a view to preventing him from 
acting in a manner prejudicial to: the 
security of the State and; _. 

Whereas, I consider it against “he 
public interest to disclose the grccnd 
of detention to the said Abdul Gan: s/o 
Asdha Caste Rather Kashmiri Maus- 
lim r/o Chohana:p/s Sarees Dis-rict 
Poonch. 

Now, therefore, in-pursuance of Zec- 
tion 8 read with: Section’ 13-A of the 
said Act, I hereby ‘direct ‘that the said 
Abdul Gani be informed it‘is agemst 
the security of the State-to disclose to 


‘him the grounds on which his deten-' 


tion order was made. 
Issued this day the 9th of May, 1370 
under my hand and seal. 

- Sd/- S. M. S. Andrabi, IAS 

3 Distt. Magistrate Poor 

The petitioner ‘was: actually detained. 
on the 22nd, May, 1970, in pursuance 
of the detention-order dnd, on the 
same day, he was informed that it is 
against public. interest to disclose to 


him the grounds on which the deten- 


tion order was made in. pursuance - of 
the direction. made ‘by <the District 
Magistrate, mentioned above. On this 
information being conveyed to him, his 
signatures were taken in token thereof 
on the back of the paper on which this 
direction had’ been issued by. the Dis- 
‘trict Magistrate. His:detention was 
subsequently confirmed ‘by the State 
Government, after the. grounds on 


s/o Asdha’ 
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which the order had been made and 
the other particulars having bearing 
on the matter had been examined by 
the Chief Minister. On these facts, 
learned ccunsel appearing for the peti- 
tioner has challenged the validity of 
the detention on seven different 
ground i 


2.. The first ` iona is that, 
hen. -the Constitution of. India was 
applied to the State of Jammu and 
Kashmir by the order of the President 
under Article 370 of the Constitution, 
Article 35 was modified in its applica~ 
tion to the State of Jammu and Kash- 
mir: by: adding clause © which reads 
as molowa , 


35, le) No “eer with respect to 
preventive. detention made by the 
Legislature of the State of Jammu and 
Kashmir, whether before or after the 
commencement of the Constitution 
(Application to Jammu ‘and Kashmir) 
Order, 1954, shall be void on the ground 
that it -is inconsistent with any of the 
provisions: of. this Part, but any such 
Jaw shall, to the extent of such incon- 
sistency, cease to have effect. on the 
expiration of fifteen years from the 
commencement of the said. Order, 
except as respects things done or omitt- 
ed to be done before the. expiration 
thereof.” 


It is by virtue of this Clause (c) of 
Article 35 as contained in the Consti- 
tution applied: to the State of Jammu 
and Kashmir that the provisions of the 
proviso to Section 8 and Section 13-A 
of the Act cannot be challenged on the 
ground’ of contravening the provisions 
of Article 22 of the Constitution: This 
point: was: considered by a Bench of 
this Court in Sampat Prakash: v: State 
of Jammu and Kashmir, 1969-2 SCR 
365 = (AIR 1969 SC 1153) where the 
validity of the proviso to Section 8 and’ 
of Section 13-A of the Act was upheld. 
Learned counsel has urged that, in that. 
case, the Court left the question open 
whether Article 35 (c) of the Constitu- 
tion :had-been. validly or invalidly 
introduced .in the Constitution in its 
application to Jammu and Kashmir. 
His arfument is that this article was 
introduced by an:order made by the 
President in exercise of his powers 
under Article 370 and, by this. provi- 
sion, the fundamental right of a detenu 
to seek the remedy against, the deten- 
tion in:the Supreme Court of India had 
been abridged, so that the application . 
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of this provision was in contravention 
of Article 32 (4) of the Constitution 
and, consequently, void. 


a This submission made by 
Iearned counsel, on the face of it, has 
no substance at all. The introduction 
of the provision contained ` in Article 
35 (c), when applying the Constitution 
to the State of Jammu and Kashmir, 
did not in any way affect the right of 
a citizen of Jammu and Kashmir to 
move the Supreme Court of India for. 
an appropriate writ under Article 32. 
The effect of that amendment only was 
that, when approaching the- Supreme 
Court, the detenu could not challenge 
the validity of the Act on the ground 
that any provision of it contravened 
the provisions of Article 22. This 
modification in the Constitution had, 
therefore, no bearing at all on Arti- 
cle 32 (4). Further, under Article 370, 
the President is given the full discre- 
tion to apply the Constitution with 
such exceptions and modifications as 
he may, by order; specify. It was at 


the initial stage, when applying the. 


Constitution to the State ‘of Jammu 
and Kashmir, that this modification 
was made in “Article 35. This was, 
therefore, not a case where any pro- 
vision of the Constitution: as already 
applied to Jammu and Kashmir was 
being modified in which case only a 
question could - arise whether that 
modification was permissible. The 
modification at the initial stage of ap- 
plying the Constitution itself cannot be 
Ichallenged on the ground that it 


abridges any of the fundamental 
rights. -At the time of applying the 
Constitution, no such fundamental 


rights existed in the State of Jammu 
and Kashmir. They came into exist- 
_Jence only by virtue of the Order of 
the President applying the Constitu- 
tion and at that stage they came into 
force in the modified form in which 
they were applied. This. point raised 
by learned counsel, therefore, . has . no 
force at all. 


4. The second point iid was 
that, in the direction given under the 
proviso to Section ‘8,:' the District 
Magistrate merely ordered. that 
petitioner be informed that it was not 
in public interest :to disclose the 
frounds of detention to him, and fail- 
ed to add a further direction that a 
copy of that order must be actually 
served on the petitioner. It was urged 
that a copy of that direction in writ- 


the: 


A. LR. 
ing should have been delivered to the 
petitioner and, for this proposition, 
reliance was placed on the decision of 
this Court in Harikisan v. The State 
of Maharashtra, (1962) Supp 2 SCR 
918 = (AIR 1962 SC 911). That case, 
however, has no application at all, be-. 
cause, in that case, the question that 
arose was whether it was necessary | 
that a copy of the grounds of deten- 

tion, which were quite lengthy. should 
be delivered to the detenu in addition 
to those grounds being communicated 
to -him by being read out and trans- 
Tated. In the present case, under- the 
proviso to Section 8, no grounds of 
detention have been served and there 
is no question of the petitioner know- 
ing the grounds in detail in order to 
make a representation. against them. 
He was only to be informed that it 
was not in the public interest to dis- 
close the grounds. For such informa- 
tion, there was. no need that the copy 
of that order must be served on him. 


c5. The third point urged raises 
a question of fact. According to the 
petitioner, he was never ‘given this in- 
formation and ‘his signatures were 
taken ona blank sheet of paper. This 
argument is based on assertion of 
wrong facts. We have seen the origi- 
nal order issued under the proviso to 
Section 8. At the time: when the in- 
formation in pursuance of it was 
given to the- petitioner, an endorse- 
ment was made on. the back in Urdu 
reciting the fact that the petitioner 
had been informed. as directed and it 
was under this endorsement that. the 
signature of the petitioner was taken. 
The petitioner’s signature is also in 
Urdu and the handwriting shows that 
he can read and write Urdu very well. 
Since he signed under the endorse- 
ment, it is clear that he must have 
known. what he was signing and his 
assertion in the present case that his 
signatures were taken on a blank paper 
is totally false. 


6. . The fourth point urged was 
that the District Magistrate, when 
making the order for detention, did not 
apply-his mind, because his order does 
not mention the existence of any 
materials: which. could. have impelled 
him to make the order of detention of 
the petitioner, In the order made 
under. Section 3 of the Act, the exist- 
ence of material does not require, tol: 
be mentioned. The order recites that 
the District Magistrate is satis- 
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fied that it is necessary to detain the 
petitioner with a view to preventing 
him from acting in a manner prejtdi- 
cial to the security of the State. 
That this satisfaction was based on 
materials is further clarified by the 
order of the Government. confirming 
the detention which mentions that the 
District Magistrate had,. with his 
report, sent to the “Government the 
grounds on-which the order had been 
made as well as other particulars kav- 
ing bearing on the matter. It is, there- 
fore, not a case where the District 
Magistrate can.be held to have passed 
an order without any material at all. 


7. The fifth point urged is that, 
in the order of detention, the District 
Magistrate has, when giving the zea- 
son for making the order,. stated zhat 
he is satisfied ‘that it is necessary to 
do so with a view to preventing the 


petitioner from acting in “a” manner . 


prejudicial to the security of the State, 
while. Section 3 of the “Act mentions 
that such an order can be made, “if the 
Government or the District Magistrate 
is satisfied’ with respect to any Der- 
son that it is necessary to make the 
order with a view to preventing him 
‘from acting in “any” manner pre- 
judicial to the security. of. the Szate. 
According’ to learned counsel, the 
District Magistrate, by using the word 
“a” before the word “manner” instead 
of the word “any” as used in- the 
statute, made an order which is out- 
side the scope of the statute. The 
argument is clearly. misconceived. The 
expression “acting in any manner” 
used in the. Act clearly covers a case 
where the satisfaction of the District 
Magistrate is that the person, in res- 
pect of whom the order is going ‘to 
be made, 
“acting in a. manner” prejudicial to the 
security of the State. The point rais- 
va has merely to be: stated to be reject- 
ed, 


$. The- sixth point argued was 
that, in the order containing the: direc- 
tion that the petitioner be informed 
that it is not in publie interes: ‘to 
communicate the grounds of detention 
to him, the District Magistrate has 
referred to the -petitioner as one who 
“has been” detained. which shows that 
on 9th May, 1970, when.this order was 
made, the petitioner was already Lunder 
detention, so that the plea of the 
petitioner that he was actually taken 


in custody earlier than 22nd May, 


_is to be prevented irom 
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1970, is correct, Since there was no 
authority for. earlier detention, his 
detention must be held to he illegal. 
It is true-that the language used - 
the order under the proviso to Sec- 
tion 8 is incorrect. It is clear that 
both the. order of detention under 
Section 3 and this directicn under the 
proviso to Section 8-were passed by 
the District Magistrate on the same 
day one after the other. The proviso 
to Section 8 permits the District Magis- 
trate to make. the direction at the 
same time when the order of deten- 
tion is made under Section 3, and this 
is what the District Magistrate actual- 
ly did. - He appears to have used the 
expression “has been” by mistake. It 
has been established by. acfidavits filed 
on behalf of the Government that, in 
pursuance of the order of detention 
dated 9th May, 1970,. the petitioner 
was actually detained on 22nd May, 
1970 and not befere the order contain- 
ing the direction under the proviso to 
Section 8 was issued. ‘The use of this 
incorrect expression does not imply 
that the detention was illegal. 

9.- The seventh .and_ the last 
point urged was that, under the pro- 
viso to Section 8 of the Act, non-com- 
munication of the grounds of detention 
is permissible if communication of 
grounds is ‘against public interest, 
while, in the direction made by the 
District -Magistrate, he hes stated that 
it is against the interests of the secu- 
ritv of the State. This is mere quib- 
bling. Any action in, the interest of 
the security of the State is clearly in 
public interest, so that the direction 
was fully covered by the proviso to 
Section 8. 

10.. None of the g-ounds urged, 
thus, has any foree. The detention of 
the petitioner is valid. The petition is 


dismissed. re 
Petition dismissed. 
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V. BHARGAVA AND I. D. DUA, JJ. 
The State of Punjab. Appellant V. 
Tarlok Singh, Respondent. ' 
Criminal Appeal No. 174 of 1969, 
D/- 13-10-1970. a 


*(Cri. Appéal. No: 980 of 1968 and 
Murder-Ref:- No. 63 of- 1968, D/- 
1-4-1969 — Punj & Har.) 
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Constitution of India, Article 136 
— Appeal against acquittal — Appre- 
ciation of evidence — No error com- 
mitted by High Court — No interfer- 
ence by Supreme Court under Arti- 
cle 136. 

Where in appeal against convic- 
tion of T arising from prosecution ` of 
T and R under Section. 302, L P. C., 
the High Court acquitted T also and, 
in appreciating the evidence: kept in 
view all ‘relevant - circumstances - in 


addition to that fact that ‘certain eye-. 


witnesses were disbelieved’ by trial 
Court and R was acquitted on that 


basis, it could not bė said that the - 


High Court: committed such an -error 
in acquitting T as would -justify 
interference: by. Supreme. Court ‘under 
Article 136.. © (Para 7) 
Mr: Harbans Singh, Advocate, for 
Appellant; Mr. D: R. Gupta, Advocate, 
amicus curiae, for Respondent. 


The following Judgment of | the | 


Court was delivered by 


BHARGAVA, ‘Ja —. This appeal 
by special leave. has been filed by the 
State of Punjab against: the acquittal 
of the respondent Tarlok. Singh: ‘by 
the High Court of . Punjab’ and 
Haryana for’ an. offence punishable 
under Section. 302 of the Indian Penal 
Cede for which he-had been convicted 
by the Court .of Session. Tarlok 
Singh was charged with the: murder of 
one Smt. Ishar Kaur. . SS Ti 


=” 2... It is necessary. to give brieł- 
ly the. facts, ‘as alleged ‘by the prosecu- 
fion, leading up to this appeal. Fauja 
Singh was-the son of one Lehna Singh. 
He pre-deceased his father and Heft 
behind his widow Ishar Kaur and two 
young childrén Gurbachan Singh and 
Harnam Kaur. Lebna. Singh had 4a 
daughter Smt. Paro who was married 
to Gulab Singh in another village.. On 
the death of Fauja Singh Lehna Singh 
asked his daughter Smt. Paro and his 
son-in-law ‘Gulab’ Singh to come to his 
village Alampur- to ` look after. the 


young children. of Fauja Singh.. When ` 


Smt. Paro and Gulab Singh came and 
Started living with Lehna Singh, Lehna 
Singh gave some land ön a..100-year 
lease to his son-in-law.. Tarlok’ Singh 
appellant is the son-.of Smt. Paro 
and Gulab Singh. As time pass- 
ed, relations between Tarlok Singh and 
Gurbachan. Singh, who had grown up, 
became very much. `strained. These 
differences arose primarily because of 
the property of Lehna Singh. Lehna 
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.tubevzell. 


her mother might- be 
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Singh, in his lifetime, gifted a part of 
his property in favour of Gurbachan 
Singh which was resented by Smt. 


Pare, who actually brought a suit to 


challenge the validity of the gift. Lehna 
Singh .also made a will in favour of 
Gurbachan Singh which‘ was also chal- 
lenged. At the same time, Lehna Singh 
sold a part of the land to Gulab Singh 
and Gurbachan Singh filed a suit for 
pre-emption of that land and: obtained 
a decree in his favour. After the death 
of Lehna Singh, Gurbachan Singh ap- 
plied for mutation of names in. respect 
of the lands left to. him. by. his: grand- 
father,. including the land which was 
under lease with Gulab Singh. His 
name was mutated in the revenue re- 
cords and the: appeal filed by Gulab 
Singh ` was dismissed. ‘This litigation 
led to ilJfeclings between Tarlok Singh 
and Gurbachan Singh.’ 


“3. On the date of the incident; 
which took place on. 21st October, 1966, 
Gurbachan ‘Singh had gone ` to. 
Jullundur to bring his wife from the 
house of her parents. ..Harnam Kaur 
was at-that time staying with her 
mother.. having come there at. the re- 


quest of’. ‘Gurbachan Singh to keep her . 


company. while he was away. On the 

2ist October, at about. 10 a. m., Tarlok 
Singh ‘came to. the house of Ishar Kaur 
accompanied by . Ram Lal. He was 
carrying a ‘sword, while’ Ram ‘Lal had 
a ‘Dang’. ` This. Ram Lal is said to 
be a friend of Tarlok Singh. Tarlok 
Singh asked Ishar Kaur'that he ‘was 


going to irrigate his- land: from: the 


tuoewell of Gurbachan Singh. ` Ishar 
Kaur told Tarlok Singh that he had 
no right to do so arid she would not 
allow him to’ iake water from her 


then told Ishar Kaur that they’ would 


irrigate the’ land ‘i ‘in spite of her protest - 


and they. would see how: any. one could 
stop them. After giving this challenge, 
Tarlok Singh and Ram Lal both pro- 
ceeded: towards the:: tubewell. They 
were followed by .Ishar Kaur and, in 
turn; Harnam: Kaur ‘followed ‘her 
mother,’ because she apprehended that 
harmed by 
Tarlok Singh and Ram Lal. On reach- 
ing'the tubewell, Tarlok. Singh put..on 
the: switch and Ishar Kaur promptly 
switched it off. Ram Lal, who ‘was 
at some: distance in a field, then’ gave 
a` challenge -and told Tarlok .Singh 
that he'should--not be deterred from 
killing Ishar ‘Kaur as he had Ram Lal’s 


Tarlok Singh and Ram Lal: 
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backing who would bear the consé~ 
quences. Tarlok Singh then dragged 
` Ishar Kaur outside the. room of the 
tubewell, unsheathed his sword and 
gave her a blow which she tried to 
parry with her right forearm. Th2re- 
after, he gave another blow on her 
neck which felled her on the ground. 
A few more blows were given efter 
Ishar Kaur had fallen down, Tarlok 
Singh and Ram Lal then ran away 
earrving their weapons with them. 
Harnam Kaur then approached. her 
mother and found her lying dead. One 
Kartar Singh, who happened to be in 
the neighbourhood, also arrived, jav- 
ing seen the actual assault on Eshar 
Kaur by Tarlok Singh. Leaving Kartar 
Singh to look after the dead body of 
her mother, Harnam Kaur proceeded 
to the village, brought Kartar Singh 
Lambardar with her, showed him the 
dead body, and then went with him .to 
the Police Station Tanda where she 
lodged a report at 3.45 p. m. “The 
case was then investigated and both 
Tarlok Singh and Ram Lal were pro- 
secuted. Ram Lal was acquitted by 
the trial Court, while Tarlok Singh 
“was convicted for committing | the 
murder of Ishar Kaur and. was. sen- 
tenced to death. On appeal and, while 
dealing with the reference for con- 
firmation of the sentence of death, the 
High Court- disagreed with the Court 
of Session and acquitted him.. Con- 
sequently, the State Government has 
come up in me appeal to this Court. 


å. The main argument adyanc- 
ed by. learned counsel for the eppel- 
lant is that the trial Court, in this 


case, recorded the conviction of Tarlok 


Singh for the murder of Ishar Kaur on 
the basis.of- the evidence of witnesses 
Harnam Kaur and Kartar. Singh, while 
the High Court has acquitted Tarlok 
Singh without giving sufficient reasons 
for disbelieving the evidence of these 
two witnesses. . It was urged thet an 
appellate Court should not lightly dis- 
agree with the assessment of thə eyi- 
dence of witnesses believed ty the 
trial Court which always has the bene- 
fit of watching the demeanour of wit- 
nesses during their examinaticn in 
the trial. It is true that the High 
Court has not discussed in detail the 
evidence of these two witnesses: but 
the reasons, which led the High Court 
to disagree with the trial Court, are 
contained in. the judgment. One prin- 
cipal reason was that ‘both Harnam 
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Kaur and Kartar Singh were disbeliev~ 
ed insofar as they charged Ram Lal 
with complicity in this crime. On 
this aspect, the submission of learned 
counsel was that there is no rule that 
witnesses-cannot be partially believ~ 
èd and partially disbelieved. For this 
proposition, he referred us to a deci- 
sion of this Court in which it was 
indicated that as a rule witnesses can 
be classified into three classes, wholly 
reliable, wholly unreliable, and partial- 
ly reliable. It was held that, where 
the evidence consists of witnesses who 
are. partiallv reliable and not wholly 
unreliable, the Court should examine 
their evidence carefully to see whether 
their evidence is corroborated, whe- 
ther, intrinsically. that evidence is re 
liable, and whether it would still 
justify recording a conviction. Rely- 
ing on this principle, learned counsel . 
urged that the evidence of Harnam 
Kaur and Kartar Singh should not 
have been rejected by the High Court 
on the ground that they had been dis- 
believed -in - respect of Ram Lals 
participation - in the „offence. . The 
argument carries little force, because 
the High Court has not rejected their 
evidence against Tarlok Singh appel- 
lant merely on this ground. The High 
Court has- pointed out -a number of 
other circumstances which led it to 
hold: that the evidence of these’ two 
witnesses could: ‘not be relied upon 
eyen against Tarlok Singh. 

5. First, the High Court noticed 
the suspicion. created by the circum- . 
stance that the copy. of the First 


Information Report. purported to have 


been lodged at 3.45 p. m. did not reach 
the. Magistrate at Dasuya till 8 a. m 
the. next . day, even though it was 
sent -through a. special messenger. 
The distance between the scene of 
occurrence and Dasuya was only 15 or 
16.miles.. The inference sought to be 


drawn is that, in fact, the report was 


not lodged at 3.45 p. m., but at a much 
later hour, after the police had arriv- 
ed at the scene of occurrence and there 
were consultations to decide what ver- 


sion should be put forward and who 


should be implicated for the murder. 
The prosecution, in fact, made no at- 
tempt to explain this delay. Such 
delay; thus, cast doubt on the prose- 
cution . version -that the Report was 


lodged at 3.45.:p..m. without lapse of 


unnecessary time. 
6. Then, the High Court pro- 
ceeded to examine the prosecution Ver- 
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sion of the incident on that date to see 
how far it was probable and believe- 
able. According to Gurbachan Singh, 
Tarlok Singh had the right to irrigate 
his fields from his tubewell. If this 
was so, there could be no occasion for 
Tarlok Singh and Ram Lal to comé 
to the house of Ishar Kaur and talk to 
her about irrigating Tarlok Singh’s 
field from that tubewell. It is highly 
improbable that,.even if they did come 
to Ishar Kaur's house, they would have 
openly brought a sword and a ‘dang’ 
with them displaying them in order to 
‘frighten. Ishar Kaur. If they were 
really carrying a sword and a dang, 
jt is not likely that Ishar Kaur would 
have followed them to the tubewell 
without seeking assistance from others. 
She would have certainly been put on 
guard and would not have gone all 
alone behind them. Harnam Kaur, 
who followed Ishar Kaur, says that 
she did apprehend harm to her mother 
and that was why she followed her. 
Again, it seems unlikely that Harnam 
Kaur would follow her mother without 
trying to get other persons to accom- 
pany her and without trying to 
dissuade her mother from going 
when she had already. seen that 
the appellant and Ram Lal were both 
armed with dangerous weapons. 


7. The High Court, further, 
noticed that Gurbachan Singh in one 
of his statements: said that Ram Lal 
must have been connected with this 
crime and, indeed, without his partici- 
pation, it could not have been perpe- 
trated. Such a statement made by 
Gurbachan Singh is indicative of the 


fact that, up to that stage, the prosecu: _ 


tion case had still not been fully deve- 
loped and it must have been  subse~ 
quently that it was decided that the 
version put forward by Harnam Kaur 
should be such as to directly impli- 
cate Ram Lal also. Kartar Singh ap~ 
parently has no enmity with Tarlok 
Singh appellant, but he was on bad 
terms with Ram Lal and it seems to 
be quite possible that Kartar 
Singh agreed to be a witness 
only after -a version was work: 
ed out implicating Ram Lal in 
this offence. Kartar Singh’s version of 
how he happened to be in that neigh- 
bourhood to see this incident is also not 
at all satisfactory. He claimed that he 
was going to see his rice field, but had 
to admit that he had no rice field in 
this village at-all. His rice fields were 
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in a different village. Thereupon, 
he came forward with the plea that he 
had taken a field of one Ram Singh 
on ‘batai’ in which he had sown paddy 
crop. In the Court of the Commit- 
ting Magistrate. he admitted that Ram 
Singh had given a statement in pro- 
ceedings relating to correction of 
revenue records that he was not Rem 
Singh's tenant. In the Court of Ses- 
sions, however, he pleaded forgetful- 
ness regarding this statement made by 
him in the Committing Court, because 
he realised that it made his presence 
at the scene of occurrence improbable. - 
Even Ram Singh’s field was said to be 
at a distance of more than 500 yards 
from the place of occurrence. It seems 
to be too much of a coincidence that 
Kartar Singh should have arrived at 
the scene of occurrence just in time to 
notice the incident and should put 
forward the excuse that he was going 


to, a field which was very far away 


and which was not even his own field. 
These are the circumstances which 
have to be kept in view when judging 
the evidence of Harnam Kaur ard 
Kartar Singh, in addition to the fact 
that their evidence was disbelieved ky 
the trial Court in respect of Ram Lal. 
Because. such circumstances exist, it 
is not possible for us to hold that the 
High Court committed such an error 
in acquitting Tarlok Singh as would 
justify our interference under Arti- 
cle 136 of the Constitution so as to con- 
vert an order of acquittal into an order 
of conviction. The appeal, therefore, 
fails and is dismissed. 

Appeal dismissed. 
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_ (A) Constitution: of India, Arti 
cle 226 — Writ jurisdiction — Limita- 
lions — , Disputed questions of fact 
“(Special. Appeal No.. 138/1961, D/- 
19-4-1965 — All.) 
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arising in writ: petition — Rejection of 
petition on ihat ground is illegal — 
High Courf can refuse to try those 
questions and should relegate peti- 
tioner io obtain redress in suit — Spl. 
A. No. 138 of 1961, D/- 19-4-1365 
(All), Reversed. -(Parz: 7) 


(B) Constitution of India, Arti- 
cle 311 — Reversion — Opportunity of 
being heard — Necessity — Promotion 
— Order not mentioning whether ap- 
pointment is substantive or officiating 
— Reversion to. original post — Res: 
cission of reversion order — Rescis- 
sion order making it clear however 
that appointment is officiating — 
Reversion of civil servant to original 
post .again — Prior opportunity of 
hearing not given — Plea of violation 
of Article 311 (2) — Before deciding 
its maintainability, Court must deter- 
mine whether initial appointment was 
substantive or officiating — Guaraatee 
under Article 311 (2) cannot be derriv- 
ed of by subsequent order explaining 
that appointment is officiating — Spl. 
A. No. 138 of 1961, D/- 19-4-1965 
(AN), Reversed. (Para 7) 


(C) Constitution of India, Artis 
cles 226, 311 —- Writ challermging 
reversion of civil servant — Plea of 

mala fide — High Court allowing a 
Government letter to be brought on 
record by way of additional evidence 
~— Letter prima facie supporting plea 
of mala fides and showing that evil 
consequences are involved — After 
admitting letter on record High Court 
cannot refuse to consider it — Spl. 
A. No. 138 of 1961, D/- 19-4-1965 
(All), Reversed. (Para 8) 


(D) Constitution of India, Arti~ 
cle 311 — Reversion — Officer -nold- 
ing superior post in officiating capa- 
city — Reversion to substantive post 
mala fide or for collateral purpos2 or 
by way of penalty — Compliance with 
Article 311 is necessary. 


. Whe mere form of the order 
reverting an officer to his sukstan- 
tive post even if he is appcinted 
temporarily or in an officiating capa-~ 
city to a superior post, is not decisive 
of whether guarantee under Artic.e 311 
is denied or not... If the order is 
made for colleteral purpose, or if in 
making the.order the officer is a2tuat- 
ed. by malice, the order is liable to be 
set aside. Again if the order involves 
a penalty, even if on the face of it 
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the order does not bear any such im- 
press, the officer prejudiced by the 
making of that order is entitled to 
prove that he has been denied the 
protection of the guarantee under Arti- 
cle 311, or of the protection of the 
rules governing his appointment. An 
order of reversion made due to exigen- 
cies of the service in consequence 
of which an officer who was tem- 
porarily appointed or appointed in an 
Officiating vacancy may not be 
challenged. But the order passed 
maliciously or on.collateral considera- 
tions or which involves penal conse- 
quences, or denied to the civil servant 
the guarantee of the Constitution or 
of the rules governing his employ- 
ment, is always open to challenge by 
appropriate proceedings. Spl. A. No. 
138 of 1961, D/- 19-4-1965 (All), Re- 
versed. (Para 10) 


Mr. G. M. Dikshit, Advocate, for 
Appellant; Mr. S. C, Manchanda, Sr. 
Advocate, (Mr. O. P. Rana, Advocate, 
with him), for Respondents. 


The judgment of the Court ‘was 
delivered by 


SHAH, J.s — The appellant was 
appointed Panchayat Secretary in the 
Department of Panchayat Raj of. the 
State of U, P. He was eligible for 
promotion to the post of Panchayat 
Inspector. On January 7, 1959 the 
appellant was placed at the top of the 
list of Panchayat Secretaries fit for 
promotion to the post of Panchayat 
Inspector. On June 22, 1960 the ap- 
pellant was promoted to the post of 
Panchayat Inspector. The order did not 
specify whether this appointment was 
Officiating or substantive. On August 
20, 1960, the District Panchayat Raj 
Officer, Meerut, passed an order revert- 
ing the appellant to the post of 
Panchayat Secretary. But on protest 
raised by the appellant, the Director 
of Panchavat Raj rescinded that order 
& re-instated the appellant to the post 
of Panchayat Inspector making the 
appointment “officiating”. 


De On January 22, 1961, elec- 
tion was held for the office of Pradhan 
of the Simbhavali Panchayat. A 
complaint was made by one of the 
defeated candidates to the Director of 
Panchayat Raj that the appellant and 
other officers had tampered with the 
seal of the ballot-box and had cancel- 
led certain ballot papers. An inquiry 
was instituted dgainst the appellant by 
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the Director of Panchayat Raj. On 
February 24, 1961, the District 
Panchayat Raj Officer, Meerut, revert- 
ed the appellant to the post of Pancha- 
- yat Secretary, and directed that the 
name of.the appellant “be struck off 
from the list of Panchayat Secretaries 
maintained for appointment of officiat- 
ing Panchayat Inspectors”. Before 
this order was made no’ opportunity 
was given to the appellant to explain 
his conduct. 


3. The appellant moved a peti- 
tion in the High Court of Allahabad on 
March 9, 1961, for a writ quashing the 
orders dated. August 20, 1960 and 
February 24, 1961.. He claimed that 
he could. not be reduced in rank 
without giving him an opportunity of 
showing cause since the reduction in 
rank of the appellant amounted ` to 
imposing a penalty and entailed evil 
consequences; that the appellant was 
not reverted under the order of a com- 
petent officer; that.the order violated 
the service rules and the guarantee of 
Article 311 under the Constitution of 
India; that the order was made because 
of enmity between the family of the 
appellant and the relatives of the Dir- 

- ector of Penchayat Raj; and that the 
appellant had reason to believe that 
on account of strained relations the 
Director of Panchayat Raj passed an 
order without giving him even an op- 
portunity of being heard. 


4.. The petition was dismissed 
in limine by order of Dwivedi, J. The 
learned Judge held that there was no 
evidence on the record to show that 
the appellant was permanently appoint- 
ed to the post of Panchayat Inspector 
by order dated June 22, 1960, and that 
in reverting the appellant to the post 
of Panchayat Secretary by order dated 
August 20, 1960 without, an enquiry 
the guarantee under Article 311 of the 
Constitution was not violated, and that 
since the appellant was appointed by 
order dated December 13, 1960 to offi- 
ciate as Panchayat Inspetcor the order 
was not in contravention of Article. 311 
(2) of the Constitution. ‘The learned 
Judge did not consider whether the 
order was made maliciously oron col- 
‘lateral considerations. i 


5... Against that order the ap- 
pellant preferred a special appeal : to 
a Division Bench of the High Court 
By order of the High Court the-record 
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of the Director of Panchayat Raj and 
the letter addressed by him to the 
District Magistrate, Meerut, were call- 
ed for and admitted in the evidence. 
The letter was issued under the sig- 
nature of Bhagwant Singh, Director, 
Panchayat. Raj, U. P., intimating the 
District Magistrate that the appellant 
“be reverted to his original post of 
Panchayat Secretary and his name be 
struck off from the list of those Pan- 
chavat Secretaries maintained for the 
appointments of officiating Panchayat 
Inspectors. For this no further com- 
munication is necessary”. The ap- 
pellant relied upon this letter and con- 
tended in support of his plea that the 
order was made because of enmity and 
ill-will against him. 


6. The High Court observed 
that there was controversy whether by 
the order dated June 22, 1960 the ap- 
pellant was appointed in a permanent 
capacity as Panchayat Inspector; that 
the burden of proving that the.appel- 
lant had been appointed in a permanent 
capacity lay upon him and in view of 
the controversy between the parties if 
could not “be held that he occupied the 
post in a permanent capacity”; that 
since by the order dated. February 24, 
1961, the appellant was appointed only 
“officiating Inspector” the appellant was 
not occupying the post of Panchayat 
Inspector in a “permanent capacity” 
and in the absence of any material on 
the record a finding on the point whe- 
ther “the appellant was holding a sub- 
stantive post of Panchayat Inspector 


could, not be recorded with any amount ` 


of certainty,” and "the Court must pro- 
ceed on the assumption that the ap- 
pellant was only officiating as a Pan- 
chayat Inspector”. After referring -to 
the counter-affidavit filed.on behalf of 
the State (presumably in the appeal) 
the Court observed that the “appellant 
had been given an officiating chance 
in a local arrangement and the rever- 
sion took place because the person 
holding.the post of Panchayat Inspec- 
tor in a substantive. capacity had join- 
ed”, that in the petition and the affi- 
davit filed in support of it the circum- 
stances in which: the appellant . was 
reverted were not explained and there~ 
fore “even though there was no mate- 
rial to show that the appellant ‘was 
reverted actually on the ground that 
the person for whom he was. officiat- 
ing had joined, the possibility that he 
‘was reverted on that ground had not 
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béen excluded by the averments made 
in the petition and affidavit filed in 
support of it”. In the view of -the 
High Court the appellant could not 
rely upon the letter of the Director of 
Panchayat Raj for -it “was -brought on 
record at the:.appellate stage” and not 
at the trial before the single Judge 


and no explanation was. furnished by ` 


counsel for the appellant why the leter 
was not called for or produced. ear- 
lier, The letter contained a direcion 
to the effect that the name of the apel- 
lant be removed from the list of per- 


sons eligible for promotion to the Dost, 


of Panchayat Inspector, but that, in 
the view of the High Court, . by itself 
did not support the appellant’s. sub- 
mission that the appellant was entitl- 
ed to the protection of Article 311..(2) 
of the Constitution of India, for; it was 
net proved. that.the appellant ‘was 
legally entitled to have his name re- 
corded in the list of persons eligible for 
promotion -to the post. of Panchayat 
Inspector. The appellant has appealed 
to this, Court with specjal leave. ... 


1 ‘The. judgment of the. High 
Court prompts three comments: (1) 
the appellant,.claimed that he, was, ‘by. 
order dated June. 22, 1960, appointed 
substantively. to the post of Panckayat 
Inspecior and thereafter .he was un- 
lawfully reverted. Without investigat- 
ing this grievance the High. Court 
rejected the petition observing that on 
that plea disputed . questions of- fact 
fell to be determined.. If. disputed 
questions of fact arise in a writ peti- 
tion, and the High Court is of the view 
that those may’ not appropriately be 
tried in a petition for a high preroga- 
tive. writ, the High Court has jurisdic- 
tion to refuse to. try those questions 
and. to relegate the party applying. to 
his normal, remedy ‘to obtain. redress 
in a suit. The order of the High 
Court.rejecting the petition .on the 
ground that. disputed questions o? fact 
fell to. be determined is plainly iliegal: 
(2) that if by the ‘first. - order dated 
June 22, .1960- the.- appellant was 
appointed substantively as Panchayat 
Inspector, a subsequent order cancel- 
ling that order and reverting the.eppel- 
lant without-enquiry was illegal. -If by 
the order dated June 22, 1960 the ap- 
pellant was promoted substantively 

-Ithe impugned - order dated Fekruary 
24, 1961, was liable to be struck down 
as violative of the guarantee of Arti- 


cle 811 of the. Constitution. The High 
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Court did not reach any coriclusion on 
that question.. The order dated 
December 13, .1960, posting the appel- 
lant as an officiating Inspector could 
not deprive the appellant of the protec- 
tion of the. guarantee under Article 311 
(2);. and (3).that the appellant pleaded 
in paragraphs 23 and 24.of his peti- 
tion and in paragraphs 24, 25 and 26 
of the affidavit in support of the peti- 
tion, that.in making. the order the 
Director of Panchayat Raj was. actuat- 
ed by ill-will and malice. The single 
Judge summarily rejected. the petition 
without considering these averments. 
The High Court also did not consider 
the plea that the Director of Pancha- 
yat Raj oe acted maliciously. ` 


8. ‘The letter by which’ the ap- 
pellant -was reverted to the post of 
Panchayat . Secretary, and his name 
was also ordered to.be struck off the 
list -of those . Panchayat Secretaries 
maintained. for promotion to the post 
of Panchayat Inspector, had a two fold) 
significance. — (i) it rendered some 
support to.the plea of mala fides; .(ii) 
it. lent support to the claim of the 


‘appellant that the order. involved evil 


eansequences.. The. High Court ap- 


‘parently. allowed the . letter. to , be 


brought.on the record, “but .thereafter 
declined to consider whether it pre- 
judicially affected the appellant. The 


‘direction that the appellant's. name 


be struck off from the list of panchayat 
Secretaries eligible for promotion to 
the post of panchayat Inspector in- 
valved very serious consequences to 
the appellant. Before such an order 
could be made it.was obligatory upon 
the appropriate authority to give an 
Spportunity to the appellant to ex- 
plain: his conduct which merited that 
punishment, Admittedly no such opp- 
ortunity was given ` to the appellant. 
The order prima facie supported both 
the branches of the argument raised on 


. behalf of the appellant that it involv- 


ed “penal consequences and also that 
the order was made not due to ‘the’ exi- 
gencies of the service, but to punish 
the appellant because the relations 
between the appellant and the Director 
of Panchayat Raj were strained. Refu- 
sal by the High Court to consider the 
letter after admitting it on the record 
is-open' to serious objection. -The High 
Court has refused on grounds -which 
were not relevant to consider an im- 
portant .piece of .evidence in support. 
of the case of the appellant, arid has 


1228 S.C. [Pr. 1] 


thereby denied the appellant a fair 
trial. The order of the High Court 
suffers from serious infirmities. 


9. We set aside the order of 
the High Court and of the Trial Judge 
and direct that the Trial Judge do issue 
notice to the respondents in the peti- 
tion filed by the appellant and do 
proceed to hear and decide the petition 
filed by the appellant. 


10. It may be observed that 
according to the decisions of this 
Court the mere form of the order re- 
verting an officer to his substantive 
post even if he is appointed temporari- 
ly or in an Officiating capacity to a 
superior post, is not. decisive. If the 
order is made for a collateral purpose, 
or if in making the order the officer is 
actuated by malice, the order is liable 
to be set aside. Again if the order 
involves a penalty, even if on the face 
of it the order does not bear any such 
impress, the Officer prejudiced by the 
making of that order is entitled to 
prove that he has been denied the 
protection of the guarantee under 
Article 311 of the Constitution, or of 
the protection of the rules governing 
his appointment. 
sion made due’ to exigencies of the 
service in consequence of which an 
officer who was temporarily appointed 
or appointed in an officidting vacancy 
may not be challenged. But the order 
passed maliciously or on collateral con- 
siderations or which involves penal 
consequences, or denied to the civil 
servant the guarantee of the Constitu- 
tion or of the’ rules governing his 
employment, is always open to chal- 
lenge by appropriate proceedings. 

iL. The appellant will be en- 
titled to his costs in this Court and in 
the High Court. Costs before the 
single Judge will be costs in the peti- 
tion. : _ 
‘Appeal allowed. 
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(V 58 C 248) . : 
(From Punjab: AIR 1966 Punj — 
374 (FB)) | : 
`J. C. SHAH, K. S. HEGDE 


AND A. N. GROVER, JJ. 
The State of Punjab, Appellant v. 
Ramji Lal and others, Respondents. 
Civil Appeal No. 1946 of 1966, 
D/- 12-10-1970. : 
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State of Punjab v. Ramji Lal (Shah J.) 


An order of rever- ` 


A.L BR. 


Constitution of India, Article 226 
~ Action taken by State Government 
— Validity challenged on ground that 
action was mala. fide — To establish 
mala fide, if is not necessary to name 
in petition particular officer or officers 
responsible for that official act. 


_. Where validity of action taken by 
State Government is -challenged on 
the ground that action was mala 
fide then to establish mala fide, it is 
not necessary for the party alleging 
mala fide of State action to prove that 
any named officer or officers was or 
were responsible: for that official act. 
The law does-not cast any such burden 
upon the party challenging the vali- 
dity of the action taken by the 
State Government. The State Govern- 
ment has undoubtedly to act through 
its officers. What matters were con- 
sidered, what matters were placed 
before the final authority, and who 
acted on behalf of the State Govern- 
ment in issuing the order in the name 
of the Governor, are all within ‘the 
knowledge of the ` State Government. 
It would be placing an intolerable 
burden in proof of a just claims to 
require a party alleging -mala fides of 
State action to aver in his petition and 
to prove by positive evidence that a 
particular officer was responsible for 
misusing the authority of the State by 
taking action for a collateral purpose. 
AIR 1966 Punj 374 (FB), Affirmed. ` 

ao f (Para 9) 

_ Mr. V. C. Mahajan, Advocate, for’ 
Appellant; Mr. Avad Behari, Advocate, 
for. Respondents Nos. 1 and 2. 


_ The following Judgment of the 
Court. was delivered by a 
SHAH, J: — On May 9, 1958 
Khillu and: two others sold’a plot of 
land’ in village Majesar, Tehsil 
Ballabhgarh, District Gurgaon to 
Surinder Kumar and Virender Kumar 
(who will hereinafter be referred to as 
“the defendants”). On January 9, 1959 
Ramjilal. and Khazan hereinafter call- 
ed the “plaintiffs” filed a suit in . the 
Civil Court to pre-empt the sale. On- 
November 16, 1961 the Government of 
Punjab issued in exercise of the power 
conferred. by sub-section (2) of Sec- 


- tion 8 of the Punjab Pre-emption Act, 


1913 a notification declaring “that no 
rights of pre-emption shall exist with 
respect to urban or village immovable - 
property or agricultural land when 
purchased by.any person for setting 
up or extension of any industry in the 
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State with the permission ‘of. the 
Director of Industries, Punjab.” 

_ 2. © The plaintiffs contended that 
the notification issued by the Govern- 


ment did not prejudicially affect their . 


claim to pre-empt the sale. By order 
dated February 16, 1962. the Civil 
Court passed a decree jor pre-empzion 
conditionally on payment of the 
amount for which the property ‘was 
sold. The Civil Court found that the 
defendants had failed to establish zhat 
they intended to establish a factory on 
the land in question. 


3. The defendants. appealed to 


the Court of the Senior ‘Subordinate ' 
Judge against the decree of the Trial: 


Court. Thereafter the Government of 
Punjab issued another notification on 
September 3, 1962, that the Governor 
of Punjab was pleased to order that 
“no right of pre-emption. shall. exist 


with respect to the sale of land, . des- 


cribed in the Schedule to this Notifica- 
tion made on the 9th May, 1958, in 
favour of.Messrs. Surinder Kumar 
and Virender Kumar, opposite Raitway 
Station Faridabad, for -~ the establish- 
ment of a factory. for manufacture of 
cork products”. - In. the Schedule was 
described the property sold to the 
defendants by Khillu and two oth2rs. 

4. . The plaintiffs then moved a 
petition in the High Court: of Pumjab 
challenging the validity of the notifi- 
cation dated September 3, 1962, among 
others on the ground that in issuing the 
order the Government acted mala fide. 
A Division: Bench of the High Court 
referred the case for: hearing before a 
Full Bench of the Court 

5. The Full Bench held that in 
a suit for pre-emption. the claimant 
must prove that his right to pre-2mpt 
subsisted till the date of the decree of 


the first- Court and that loss of the. 


right after the date of the decree “by 
his own act or by an act beyond his 
control after the date of that de2ree” 
did not affect his claim in the suit Ac- 
cordingly the notification under Sec 
tion.8 (2) of the Punjab Pre-emption 
Act, 1913 extinguishing the righi of 
pre-emption in the property issued 
during the pendency of the. aspeal 
against the decreé of the Trial Court 
did not disentitle the plaintiffs to 
maintain their claim of pre-emption 
already exercised, and in respect . of 
which a decree was granted to hem. 
The High Court also held that S. 8 (2) 


of Punjab Act I of 1913 did-not offend. 
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Article -14 of the Constitution, but the 
notification dated September 3, 1962, 
was issued mala fide, and was on that 
account liable to be struck down as 
invalid. With. special leave, the 
State of Punjab. has appealed to this 
Court.: . 

6. T'was urged, that Section 8 
(2) infringes the guarantee of equality 
under Article 14 of the Constitution. 


-In terms, Section 8 (2) provides: 


. .“The State. Government may 
declare .by notification that in any 
local area or with respect to any land 
or property or class of land or pro- 
perty or. with respect to any sale or 
class of.sales, no right of pre-emption 
or only such limited right as the State 
Government may specify shall exist.” 

The High Court was of the view that 


Section ‘8 must be read in the light of 


the scheme of the Act and especially 
Section 9 which excludes from the 
operation of the Act’sales made by or 
to Government, or by or to any local 
authority. or to any company under 
the provisions of Part vil of the Land 
Acquisition ‘Act, 1894, or in respect of 
any sale” sanctioned ‘by the Deputy 
Commissioner under ‘Section 3 (2). of 
the Punjab Alienation of Land Act, 
1900.. The power conferred by Sec- 
tion 8 (2) to declare by notification 
that to certain sales the Act will nof 
apply is independent of the exemption 
which is statutorily prescribed by Sec- 
tion 9. Exercise. of the power under 
Section -8 (2) is apparently not restrict- 
ed to transactions of the nature speci- 
fied in ‘Section 9, but for the purpose of 
the present case we do not feel called 
upon to decide whether sub-section (2) 
of Section 8 invests the State Govern- 
ment with “arbitrary, unguided and 
uncanalised power” so as to infringe 
the guarantee of Article 14 of the Con- 
stitution, for, in our view the plea that 
the ‘order was issued mala fide raised 
by the plaintiffs and -upheld by the 
High Court must be decided in their 
favour. 

a E The. High ‘Court on a ‘review 


-of the evidence found it proved, that, 


although at some stages reference to 
the pre-emption suit filed by the plain- 
tiffs appeared in the history of the 
case, the defendants did not disclose 
the fact: that a decree had been passed 
jin favour -of the plaintiffs in the suit, 
nor did any authority. (except the 
Tehsildar) try to find out whether a 
decree had been . passed in that suit; 
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that it was never.brought to the notice 
of any authority by - the defendants 
that the finding of the Trial Court was 
against them and it was because they 
had failed to prove that they intended 
to set up a factory, no: authority : ever 
tried to learn anything about that find- 
ing; that only a few days after 
filing of the appeal by the defendants 
against the decree of the Trial Court 
an affidavil . was filed by one of the 
defendants that they intended to put 
up a factory on the land in question; 
that the District’ Inspector of Indus- 
tries at Gurgaon made a’. report. ‘in 
favour of the defendants, only on. the 
basis that they had started building the 
boundary wall; that .the Tahsildar 
made a report adverse to the defen- 
dants, and pointed out that they had 
only constructed a. small room in the 


middle of the land and not a factory: 


building; that the move of the defen- 
dants was to stultify. and defeat. that 
decree: that the Deputy. Commissioner 
first ordered that a copy of the report 
of the Tahsildar he forwarded to the 
Government, but two days: later . the 
Deputy Commissioner 
mind when the defendants. approach-. 
ed him and or the mere statement of 
the defendants that they intended to 
set up. a. factory in the land in ques- 
tion, he proceeded to recommmend that 
“exemption ‘notification under Section 
8. (2) of the’ Act” be issued in favour 
of the defendants and that. this was 
followed up by the ‘higher authorities: 
that the report of the Tahsildar. which 
had material bearing on the decision to 
be taken in the matter, of issue ‘of the 


impugned notification “was. suppressed. ' 


and for. this suppression there was no 
explanation “on the side of the State’ 

that although in the note dated. March 
i4, 1962 of the . Joint Director’ of 
Industries, it was.. directed that. the 
defendants were to sign an ‘agreement 
that the exemption, to be. granted to 
them would. not be’ “misutilised” and 
the land would “not be sold ‘for money- 
making”, and although in the Revenue 
Department’s note of August 14, 1962, 


it- was stated that the ` ‘Director Of © 


Industries be asked to obtain such an 
undertaking before the-issue of the 
notification, no ‘such agreement - or 
undertaking was obtained from the 
defendants “and al] that was done was 
that on November 8, 1962 (a day 
before the date of the notification and 
some days before its’ publication) an- 


ether affidavit was obtained- from the 


the: 


“changed hbis- 
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defendants that the Jand had been 
purchased for establishing a factory 
and “they solemnly undertook not to 
misuse or abuse the land,” and declar- 
ed and undertook that ithe land shall 
be used only for industrial purposes 
but there was “no manner of contract 
by them whereby they would have to 
surrender back the land in the event 


of their not using it for the purpose 


of establishing a factory”. 


8. The High Court also. Bisa 
ed that there was no allegation that 
any superior officer in the Revenue 


_ Department such as the Secretary or 
the Deputy Secretary “had acted in a 


mala fide manner in the issue of the 
impugned notification.” ` But it was 
pressed before the Court that the 
notification: was not really the act of 
one single person finally approving 
that the notification be issued, it was 
the result of a process of formal or 
informal inquiries and reports and con- 
sideration of various authorities at 
various stages leading up to the re- 
commendations: based on material 
collected “which went to form the basis 
of the ‘judgment whether or not such 
a’ notification ‘should issue in any 
particular case. Approving of” -- the 
process, the High Court observed ‘that 


on a consideration of all the circum- . 


stances the impugned notification must 
be held:to have been issued mala: fide. 
The High Court concluded: : fe 


“The reason in the circumstances 
of this case is` simple. “In ‘the first 
place, the report .of the Tahsildar was 
a crucial’and vital: document ‘in this 
ease, which would substantially and 
materially affect the approach of the 
higher authorities in the conclusion to 
issue or not to issue the notification. 
In this respect what happened: before 
the Deputy Commissioner ` (Collector) 
had also the same bearing.- It should 
have been ‘disclosed what orders: the 
Deputy Commissioner (Collector) pass- 


‘ed first and what was the order which 


he passed two'days later. An endeav- 
our should have been made by some- 
body to find out what was the finding 
given by the Trial Court in the deci- 
sion of that suit. This was not done 
even after the matter- was pointed out 
by the Tahsildar. In other words, 
either’ deliberately or by sheer avoid- 
ance no effort was made to find out 
what finding the Trial Court had given 
in the matter “x x x In spite of 
it-having béen pointed out that before 
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the issue of the notification an agree- 
ment be obtained from respondents - 2 
and 3 (the defendants) against misuse 
and misutilisation of the land for the 
purpose other than that for which it 
was being exempted from the right `of 
pre-emption of the petitioners and for 
not making it an otherwise profiteering 
transaction, no such agreement, bind- 
ing in law, was obtained from these 
respondents (the defendants), but in- 
stead the matter was slurred over by 
obtaining a second affidavit from the 
two respondents (the defendants). It 
is thus apparent that at the inal 
stages, when the question for zon- 


sideration was. whether or not the im- 


pugned notification. should. be issued, 
whether ‘all the circumstances were 
present which justified. the issue of 
. such a notification and whether al the 
obligations that were-required to be 
taken by respondents 2 and 3 (the de- 
fendants) had been . taken before its 
issue, were matters which either could 
not be considered’ because substantial 
material collected was withhelc or 
clear directions were completely ignor- 
ed. x x x ‘In the circumstances 
of the case, to my mind, the impugned 
notification cannot ke held to have 
been issued in good faith and has to 
Re held to have been issued mala 
ìde. 


This is a finding þad on apprecia- 
tion of evidence, and no case is made 
out which. may justify us in interfering 
with that finding.. It appears that the 
subordinate authorities withheld very 
í important facts- which had bearing on 
the issue of the notification by the 
State Government excluding the land 
sold under the sale deed dated Nay -9, 
1958 executed by. Khillu from the 
operation of the.Punjab Pre-ermption 
Act 1 of 1913 evén after a decree was 
passed by. the Civil Court granting pre- 
emption. . |. 


9. “Counsel for the State of 
Punjab : contended that the plez. that 
the action of State was- not bona fide 
cannot be said ‘to be established, anless 
tbe party alleging that case names the 
officer or officers ` guilty - of _ccnduct 
which justifies.an inference that: the 
official act was done for a ‘collateral 
purpose; and~ since no. such” attempt 
was made and the High Court dd not 
find that any named officer or cfiicers 
was or were responsible for that offi- 
cial act the’ plea that it. was not bona 
fide must fail. We do not think that 
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the law casts any such burden upon 
the party challenging the validity of 
the action taken by the State Govern- 
ment. The State Government has un- 
doubtedly to act througk its officers. 
What matters were considered, what 
matters were placed: before the final 
authority, and who acted on behalf of 
the State Government in issuing the 
order in the name of the Governor, 
are all within the knowledge of the 
State Government, and it would be 
placing an intolerable burden in proof 
of a just claims to require a party 


` alleging mala fides of State action to 


aver in his petition and to prove by 
Positive: evidence that a particular 
officer was.responsible for misusing 
the authority . of the State by taking 
action for.a collateral purpose. 


- 10. The facts in the present 
case are eloquent. A sale deed was 
executed in favour of the defendants. 
The plaintiffs who claimed that they 
had a right to pre-empt the sale filed 
a suit against the defendants and 
obtained a decree. On the finding of 
the High Court it is clear that except 
disclosing that the defendants intended 
to construct a factory, nothing more 
was said. The State Government still 


‘ proceeded to issue, in exercise of the 


power under Section 8 (2) of the 
Punjab Pre-emption Act, a notification 
to exclude from the operation of the 
Act the land so as to defeat the right 
of pre-emption exercised by the plain- 
tiffs in respect of which a decree was 
passed: by the Civil Court.” The State 
Government has -filed no, affidavit ex- 
plaining the circumstances in which 
the order came to be passed: they 
have ‘merely offered .“comments” on 
the petition filed by the plaintiffs. In 
our judgment, the conclusion of the 
High Court was borne out by evi- 
dence and no ground is.made out call- 
ing for our interference with that con- 
eee in THis _ appeal with epee 
eave, .. 


A aÈ The appeal therefore. fails 
and is dismissed with cests. . 


- Appeal dismissed. 
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(From: Andhra Pradesh)® 
S. M. SIKRI AND V. BHARGAVA, JJ. 


G. P. L. Narasimha Raju and 
cthers, Appellants v. The State of 
Andhra Pradesh, Respondent. . 

Criminal Appeal No. 7 of 1969, 
D/- 12-10-1970. _ 

(A) Penal Code (1860), Section 302 
— Sentence — Several accused incul- 
pated for deaths caused — Discrimi- 
nation in punishment not desirable. 


Where nine persons have been 
killed by shooting and the role of all 
the four accused in causing their 
deaths has been established, it is not 
sound for the Court to. pass the sen- 
tence of death on only two out of 
them, on the ground that the prosecu- 
tion evidence directly connects them 
alone with the murder and award 
lesser sentence on the remaining ac- 
cused, (Para 27) 

(B) Penal Code (1860), Section 302 
— Sentence — Drunkenness at time of 
offence — Not a mitigating circum- 
stance for punishment. (Para 27) 

(C) Criminal P. C. (1898), Sec- 
tion 537 — Police Officer Committing 
irregularity in recording statement of 


witness — Prejudice not caused to ac- 


.cused — Does not amount to illegality. 
(Paras 15, 16) 

(D) Penal Code (1860), Section 300 
Exception 2 — Several accused fir- 
ing at unarmed persons, after commit- 
tirg trespass — Both parties at close 
quarters — No reasonable apprehen- 
sion of danger to accused — Right of 
defence of person or property cannot 
be availed. . cd Z 
When several accused, armed with 
guns and sticks entered the field of 
the complainant illegally according to 
a pre-meditated plan and fired at the 


complainant and his servants from - 


close quarters and chased them, while 
the latter were unarmed, their resort 
ing to firing is without reasonable 
cause, and no right of defence of pro- 
perty or person can be claimed by the 
accused, though injuries upon the per- 
sons of the accused may be unexplain- 
ed by the prosecution. 

(Paras 12, 13) 


#*(Cri. Appeals Nos. 672 to 678 of 1966 
and Cri. Revn. No. 574 of 1966, D/- 
29-7-1968 — Andh Pra.) . 


XN/KN/E817/70/BNP/T 


ALR. 


Mr. H. R. Gokhale, Sr. Advocate, 
(M/s. B. Parthasarathy and 7 
Narayana Rao, Advocates, with him), 
for Appellants; Mr. P. Ram Reddy, Sr. 
Advocate, (Mr. G, S. Rama Rao, Advo- 
cate, with him), for Respondent. 

The following Judgment of the 
Court was delivered by ` 

SIKRI, J.: — Fifteen persons were 
tried by the learned Sessions Judge, 
Visakhapatnam, on various charges 
under Sections 120-B, 148, 147, 447, 
302 read with 34, 302 read with 149, 
and 302. He acquitted accused Nos. 
6, 13, 14 and 15 and convicted the 


. other accused under various sections, 


The High Court, on appeal, acquitted 
accused No. 12. Accused Nos. 2 and 8 
have been released by .the Govern- 
ment and accused No. 7 has recently . 
died. We are left with the appeals of 
accused Nos. 1, 3, 4, 5, 9, 10 and 11. 
2. ‘It was the case of the pro- 
secution that at the time of the oc- 
currence accused No. 1 was armed 
with a single barrel gun, accused No.3 
with a double barrel gun and acciised 
No. 4 also with a double barrel gun, 
and the rest of the accused were arm- 
ed with sticks, ete. Out of the 15 
original accused, accused Nos. 1, 3, 5 
and 6 were residents of Chowduvada, 
accused No. 4 was resident of Pina 
Vemali and accused No:!% was resident 
of Dwarapudi. Accused Nos, 8 and 15 
were from Rajam Bheemavaram and 
accused Nos. 9 to 13 were from 
Sivarampuram and accused No. 14 was 
from Chodayaram. - ; 
3. The case of the prosecution, 
in brief, was that: those accused form- 
ed into an unlawful assembly and in 
order to take forcible possession of the 
casuarina tope belonging to Shaik 
Abdul Kareem Saheb, called Raman- 
nadhora beedu, went to the Tand and 
caused the death of the said Kareem 
Saheb and 8 others, in pursuance of 
the conspiracy. Apart from causing 
the death of 9 persons they also caus- 
ed various injuries to some other per- 
sons.. It was further the case of the 
prosecution that Kareem Saheb having 
purchased Ramannadhora beedu under 
Ex. P6, sale deed dated May 2, 1957, 
from P. W. 23, had raised the casua- 
rina tope therein about eight years 
ago; that the western -boundary of this 
land was Ramamurti Raju’s tope; that 
Saheb’s coolies had planted the 
easuarina tope till the old tope of 
Ramamurti Raju on: the west;-that this 
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tope in Ramannadhora beedu. was 
younger than the Ramamurti Eaju’s 
.by 2 or 3 years and that these two 


topes could be distinguished from one . 


another as Saheb’s tope was planted in 
regular rows while the tope of Rama- 
murti Raju was planted in a zig zag 
manner, the latter being older than the 
former. It was the further case cf the 
prosecution that Saheb had been in 
Possession and enjoyment of this tope 
by getting its branches cut and the 
dead trees removed and sold awey. 


. 4, The case of the defence was 
that Abdul Kareem Saheb was in un- 
Jawful possession of the tope and the 
land on which trees or casuarina 2xist~ 
ed belonged to accused No. 1, and that 
they were entitled fo the right of 
private defence. ` 


5. The. learned. Sessions Judge 
came to the conclusion that he was 
not concerned with the questicn of 
title of the land, and that there was 
abundant oral evidence to prove the 
possession of Kareem Saheb, and fur- 
ther there was no evidence to prove 
that accused No. 1 and his family were 
in possession of the disputed tope. The 
learned Sessions Judge relied cn the 
evidence of a number of witnesses and 
also relied on the ‘local inspection 
which he made. He observed in hi 
ffudgment: 


“At the time -of Tocal inspec- 
tion, it was clearly visible that the 
disputed tope was planted in regular 
rows while the tope to its west, stated 
to be that of Ramamurti Raju, was not 
planted in such rows but those trees 
were planted in a zig zag way, from 
which it is clear that those- topes must 
either belong to different persons or 


they must have been planted at dif- 


ferent times by different persons. 
Moreover, the age of Ramamurti Raju’s 
tope seems to be older, as.the trees 
are higher than those in the disputed 
tope and the girth of the trees also 
is more than the trees in the disput- 
ed tope. The physical features of 
these two different topes prokabilise 
the prosecution case that the disputed 
tope belongs to Saheb and it is younger 
than its western tope of Ramamurti 
Raju and they are planted in differenti 
ways.” 


He repelled the argument c& the 
defence that the witnesses who had 
spoken on the question of possession 
were interested. He observed that 
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“even if they are coalies, they do the 
work for their daily wages and they 
need not speak falsehood. That apart, 
P. W. 2 is the eastern neighbour, while 
P. Ws. 11 and 22 are the northern 
owners. They are quite independent 
and respectable witnesses, having spe- 
cific knowledge - of the possession 
and gruevmnent of the disputed tope by 


6. The High Court examined 
the evidence and the circumstances and 
concluded: 


“In these circumstances, we com- 
pletely agree with the trial Court that 
the prosecution has succeeded in prov- 
ing that if was Saheb who was in pos- 
session of the Jand in dispute from the 
time he obtained his possession from 
P. W. 16 till the time of his death. 
We are, therefore, satisfied that the 
accused had no right of defence of the 
piper which did not belong to 


7. The Tearned counsel for the 
appellants tried to persuade us to differ 
from ‘the concurrent findings and 
pointed out ‘certain documents on the 
record, but these documents are rele- 
vant only to the question of title and 
not to the question of possession. The 
fearned counsel urged. that the bound- 
aries of the land belonging to 
Saheb had not been shown,.and as a 
matter of fact the accused were willing: 
to have.a survey made, but the Court 
turned down the application for the 
survey of the land. He said that the 
evidence Ied by the accused should be 
accepted and there was documentary 
evidence to show prima facie that ac- 
cused No. 1 was in possession. Fur- 
ther the prosecution has not examined 
or given the evidence of Ramamurti 
Raju who was plaintiff in a suit for 
specific performance. We informed 
the learned counsel that we were pre- 
pared to decide on the presumption 
that the disputed Jand belonged to the 
accused, but even then he has not been 
able to displace the concurrent findings 


` regarding possession arrived at both 


bv the learned Sessions Judge and the 
High Court. 


$. The Tearned Counsel then 
urged that the accused had the right 
of defence of person and he said that 
what happened was that a party, the 
strength of which -was at least 156 
coolies, Beaded by Saheb came and 
confronted the accused whose party 
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was only about 22-25; the mallies and 
Saheb had knives and lathies and the 
distance between the two groups was so 
close that it was reasonable for the 
accused to believe that their lives were 
in danger. He said that the medical 
evidence clearly showed that the firing 
wae done at very close quarters and it 
ís also clear that some of the accused 
were injured. He said that the High 
Court was in error in holding that the 
injuries ‘were self-inflicted or self- 
suffered. He further said that investi- 
gation was dishonest and evidence 
favourable to the accused had been 
suppressed while evidence -was ereat- 
ed to implicate the accused: He finally 
urged that at any rate it is. doubtful 
whether accused No. 4 was prespi on 
the scene at all. : 


9. Coming to the anelon of 
right of defence of person it seems to 
us-that the circumstances do not show 
that the complainants were the aggres- 
sors. It is true that the firing was re- 
sorted to at very close quarters because 
the medical evidence . shows: 
number of injuries on various -de- 
ceased persons were ‘scorched -and tat- 
tooing was also- present over some 
injuries. But then there was. ‘no 
scorching or tattooing on the injuries 
on some of the deceased.. For instance 
on the body of deceased Sanapathy 
Appalanayudu, although he had nine 

‘wounds no . tatooing, 
scorching was found. Similarly on the 
body of Abdul Karim no -charring or 
scorching . or tatooing was found. 
Similar is the case of the eee of Palli 
Ramulu. 


10. Tt seems to us that- avuing 
the incident some shots were fired ` at 


very close quarters while other shots’ 


were ‘fired from a distance exceeding 
three feet. We cannot. draw any in- 
ference in favour of the accused. “at 
all that the distance was so close be- 
tween the two groups that it was rea- 
sonable to believe that the lives of the 
accused persons were ‘in danger. 


There are alleged to be four guns with, 


the accused and it seems to us that 
‘some guns must have been reloaded to 
kill nine people. 


ML. We agree . with ‘the High 
Court that if all the persons belong- 
ing to both the groups were at close 
quarters the injuries received by Al, 
A3 and A9, even if they are assumed 
to have been inflicted during. the 

- eourse of this incident, would have 


` 


that a.. 


charring. or 


ALR 


been much more serious. In this 
connection we agree with the conten- 
tion of the learned counsel for the ap- 


_pellants that there seems to be tamper- 


ing of-the injury record of the accus- 
ed. We looked at the certificates of 
accidents and it seems to us that all 
the certificates had been: altered in 
order to show the age of the wound 
as “three to four hours.” The origi- 
nal time and age mentioned seems. to 
have been “24 hours”. This sugges- 
tion of alteration was made to the Civil 
Assistant Surgeon, Chodavaram, when 
he appeared in the witness box, and 
he was not able to explain this over- ` 
writing.. But even assuming: that the 
injuries were caused about the time of 
the incident it does not rendar the 
story of the prosecution any the less 
believable. AH the injuries; including 
injury No- 1, on accused No. 1 ‘were 
simple. ` Accused No.. 1 had five in- 
juries, accused. No. 5 had six injuries, 
accused -No. 10 had four injuries, ac- 
cused. No. 9 had.five injuries and ac~ 


cused No..11 had four injuries. None 


of those injuries were incised and the 
point attempted to be made by the 
learned counsel- that the coolies had 
knives with them looses much of its 
force. If the coolies were the aggres- 
sors and they had knives they would 
certainly - have -inflicted incised in- 
juries. 


.12. ` Tt seems to us that tħe 
other circumstances relied on koth by 
the learned Sessions. Judge and. the 
High Court suppert the case of the 
prosecution. The beginning, of- the 


incident,:as deposed by the prosecution 


witnesses is as follows: , ee 


“Saheb “engaged coolies and. his 
Malis to get his tope in Ramana Dhora 
beedu ‘cut: that he began to cut it from 
1-7-65 and finished cutting in - two- 
thirds portion on the east by 6-7-1965; 


that on that day, the first accused and 


his men came in-a jeep with guns and 
ohstructed cutting of the disputed tope 
claiming ‘it to be that of the first ae 
cused; ‘that the first accused sent word 
to his vendor and panchayatdars 
including P. Ws. 14 ‘and 16, who came 
and informed the first accused and his 
men that this disputed tope also was 
raised by Saheb and Saheb has been 
in possession and that it dces not 
belong .to the first accused. . The first 
accused claimed that it is hissiops : as 


- he got it in the auction and also in the 
survey. - The 


first accused has 
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threatened to shoot if they cut the 
disputed tope. Saheb said tha. he 
will not. cut it till. the dispuie is 


settled either: by panchayatdars or by -- 


Court and.so he diverted his men to 

‘cut his other topes in. Narella Garuvu 
and Pasala. garuvu.” f 

- It further appears from the evidence, 

„as found by the - High: Court, that 
when the panchayatdars were asked 
by A-1 to quit, Ws. 14, 18 and 19 


and some of the ae were going 


away -when the shots were fired .at the 
instigation of A-8. The High Court 
then observed: 


“The coming ‘of the accused into 
the disputed land was, in our opinion, 
according to a premeditated plen. On 
the previous occasion; i e, about 20 
days before the incident’ A- 1 hac’ come 
armed and had held out a threat that 
if’ anybody cuts trees in the tone he 
will be shot dead, and'this interval of 
time may have been availed of for pre- 
parations to execute the plan. ` When 
they arrived.in the morning of 20-7- 
1965 in the disputed tope, A-1 to A-4 
were armed with guns. 
kathuva while the- others had sticks. 
But all of. them had come with the 
same common:object.- This is evident 
from the fact that after the shots were 
fired, the coolies and malies were run- 
ning away but excepting A-1. to A-4 
and. A-8, others were seen chas.ng the 
mallies and- coolies of the Saheb. A-7 
beat the Saheb with his kathuva and 
he was also seen taking. away some- 
thing out of -his pocket. .A-1.to A:3 
and A-4 used shot guns while A-2 is 
alleged to have used - a rifle As. we 
have already observed. earlier all. the 
deceased persons and: P.. Ws. to 7 

‘had gun-shot wounds on them, and 

from the.-bullet that .was extracted 
from the ‘body. of -Boddu Appanna, the 
deceased, it is established that: he had 
received -a` rifle shct. Coming: on the 
scene armed with fire arms indicates 
nothing but naked aggression while on 
the other side none of the persons had’ 
any weapons. The. proximity of the 
Saheb and-his coolies does not appear 
-to be strange or threatening because 
the panchayatdars were trying io bring 
about a compromise and -were shuttling 
between the Saheb: and A-1.” 

13. . We .agree with the - High 
Court. that in these circumstances there 
was no- reasonable cause for the accus- 
ed. to resort to firing. As the High Court 
observed, “even after the coolies. 'and 
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malies were running away helter 
skelter - shots were fired and they 
were chased. In these circumstances 
it can hardly be said that the shots 
were fired to prevent an attack on 
their person”. It is true that the pro- 
secution witnesses do not explain the 
injuries on the accused but it may be 
that the injuries were self-suffered, 
and in spite of the fact that the medi- 
cal record. has been tampered with we 
are unable to come to the conclusion 
that these injuries, were inflicted at 
such a time as to cause the accused 
any - reasonable apprehension about 


‘their safety. 


14. | The learned ` counsel also 
said that the investigation was. dis- 
honest in many respects. He said that 
the: following four circumstances 
clearly showed the dishonesty of the 
investigation: ` f 

(1).P. W. 16’s statement was alleg- 
ed to have been recorded in K. G. 
hospital by the police on August 4, 
1965,. while the evidence of one in- 
vestigating officer and the medical 
evidence clearly showed that he was 
unfit to speak on that date; ' 


(2) It was wrong that investiga- 
tion started at 5 a. m.; in fact the in- 
vestigation started at "8 am. and the 
two head-constables clearly deposed 
falsely in this-respect, and as a matter 
of fact they were charged for not 


“having come on duty at 5 a ms; 


* (8) In the case diary, page 27 is 
missing. This question was - put to ~ 
P. W. 71 who said he gave it to P. W. 
72, who said that it. was not given to 
him. This was supposed to. be a.state- 
ment of P. W.. 24 under section 161, 
Cr, P. . C.; and . 


(4) Two sticks. were alleged to 
neve been recovered. by the police but 
only one was. produ 
: 15... - It seems . to us bee this 
investination has not.:been above board 
but considering the nature of the case 
the. local -police seems to have lost its 
nerve. They had nine dead _ . bodies on 
their hand and apparently the case was 
a bit too big for the local police. But 
the circumstances found by the High 
Court and the learned. Sessions Judge 
were too clear to cast any doubt on the 
findings arrived at by them. P: W. 16 
admits that he was speechless in the 
hospital and that he told-the' police 
about his beating in Anakapalli P. W. 
16 was also’ examined by. P. W. 70, 
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Sub-Inspector Police. The Jearned 
Sessions Judge dealt with this criticism 
as follows: : 

“P, W. 72, the Circle Inspector 
says that he examined P. W. 16 on 
4-8-65 in the K. G. Hospital, Visakha- 
patnam, at his bed and recorded his 
Section 162, Criminal P. C., statement. 
But, the doctor, P. W. 50, the Neuro 
Surgeon; who has treated him (P. W. 
16) says that till 11-8-65 he was not 
in a position to say even his name. 
Tt seems the copy of Section 162, Cri- 
minal P. C. statement of P. W. 16 
supplied to the accused consists of the 


short statement recorded by P. W. 72° 


and the subsequent statement record- 
ed by Sub-Inspector, P. W. 70, both 
mingled together, and showed it as 
-one recorded by P. W. 72. - But, sub= 
sequently, P. W. 72 has pointed out 
that he has recorded only the first one 
or two sentences and the rest were 
recorded at a later stage by the Sub- 
Tnspector, P. W. 70. Even then, in 
view of the evidence of P. W. 50, the 
Neuro Surgeon, P. W. 72 could. not 
have recorded even that much. of the 
short statement from P. W.16 on 
4-8-65. I think P. W. 72 has asked 
some questions to which P. W. 16 must 
have answered by gestures which he 
was able to do from the beginning and 
therefore P. W. 72 must have deduced 
his answers. Even that is a wrong 
method. P. W. 72 does not seem to 
be correct in ‘saying that he has 
examined and recorded the Section 
162, Criminal P. C. statement of 
P. W. 16 on 4-8-65.” 


16. Tt seems to us that this 
finding of the learned: Sessions Judge 
that P. W. 72 had asked questions to 
which P. W. 16 must have answered 
by gestures does not seem.to be 
wrong. If P. W.:72 was going to 
fabricate the records he would have 
put down the whole statement rather 
than two. sentences. 


17. Regarding the other ïr 
regularities the learned Sessions Judge 
thought that they did not amount to 
illegalities and the accused were not 
prejudiced because ‘of these ir- 
regularities. It seems to us that the 
learned Sessions Judge was right in 
so holding. = aa 
‘ 18. The High Court; on this 
aspect of the case, observed: . 

“Considering the. volume of work 
in this. case, the Superintendent of 


A.I. R. 


Police deputed a number of Inspectors 
and Sub-Inspectors to help P. W. 72, 
who is the main Investigating Officer 
in this case, and as the saying goes, too 
many cooks spoil the broth,.there have 
been undoubtedly some defects . and 
irregularities which are apparent on 
face of the record.” 
The High Court further observed: 

_ “but it has not been shown to us 
what measure of prejudice has been 


-caused to the accused thereby.. Unless 


it appears to us that a Police Officer 
has abused his position in the dis- 
charge of his duties or has acted dis- 
honestly on (with) some oblique mo- 
tive, mere defects or irregularities 
would not be sufficient to quash the 
proceedings. ...... ..: But in the present 
case we do not find that the mistakes, 
errors or irregularities in the investi- 
gation were deliberate and dishonest 
and, therefore, we are not prepared 
to draw any adverse inference against 


the prosecution.” 


The learned counsel said that prejudice 
follows automatically from these ir- 
regularities but we are unable to agree 
with him. In the circumstances of 
this case we are not prepared to say 
that any prejudice has been caused to 
the accused. 
19. -As far as accused No. 4 is 
concerned, the learned counsel urged 
that there are a number of circumstan- 
ces which belie the evidence of the - 
eye-witnesses that he was present and 
participated in the firing. He urged 
that nobody said that his shot hit any 
particular person who- died: as a result. 
thereof. The dying declaration. of 
Rongala Appanna, Ex. P. 45 does noti 
name him specifically but only says 
that “Panakalaraju, Butchibabu, 
Ganeshbabu and some others came ...« 
rere There were guns with the above 
three persons and with two others”. 
Similarly, in .the Inquest Report only 


. accused Nos. 1, 2, 3° and some others 


are mentioned, who fired the guns. In 
the F. I. R. also his name was not 
specifically - mentioned. -We may 
mention, however, that the F. I. R. 
is based: on the dying declaration 
of Rongala Appanna. Similarly in 
the F. L R. drawn up on the report of 
the Village Munsif his name is not 
specifically mentioned. Further, the 
dying declaration of Palla Ramulu 
similarly does not mention his name 
specifically; neither does the dying 
declaration of Chipurpalli Yerriah 
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mention his name specifically. He cnly 
says that “all the Rajus present there 
fired their guns, that means they fir- 
ed.” The dying declaration of Rongala 
Raj Naidu only says, “Rajus were 
about 30 and odd. There were five 


guns.” In his second dying declaration, 


Ex. D-11, he could not tell the names 
of Rajus. Similarly in the dying 
declaration of Roddu Samudram only 
one Raju is mentioned apecificelly; 
namely, accused No. 1. 


20. The Jearned counsel further 
argued that accused No. 4 was at Fina- 
vemali on that day because after work- 
ing in the factory on July 19, 1965, 


upto 5 p. m he went to Pinavemali. . 


We may mention that he admitted that 
he was working as A-grade Fitter in 
the Govada Sugar Factory and that 
he was absent from duty from July 20 
, to July 31, 1965, as. per Ex. P. S entry 
in the attendance register, and that on 
July 17, 1965, he sent a letter for leave 
on July.20, 1965 and July 21, 1965 and 
that on July 22, 1965 he sent a tele- 
gram te extend his leave till July 31, 
1965. The learned counsel also urged 
that accused No. 4’s name was _ not 
mentioned in the remand report made 
by P. W. 72, 


21. The learned Sessions Judge 
observed regarding accused No. 4 that 
“P, Ws. 2, 5, 7 to 13,16 and 17 have 
stated that he was present amongst 
the accused.at the time of the cccur- 
rence armed with a gun and they have 
{identified him in this Court. In the 
Central Jail Visakhapatnam, he ‘was 
identified. by P. Ws. 5, 7, 9, 10 and 11.” 
The learned : Judge further observed 
that “there is no proof of his going to 
Pina Vemali on 19-7-1965 or on 20-7- 
1965. The evidence of the eye-wi:ness- 
es shows that he was present armed 
with a double barrel gun, aimirg af 
the coolies of Saheb.” The learned 
Judge discounted the point of the de- 
fence about the omission of his name 
in F. L R. by saying that the nanes of 
the assailants need not be menczioned 
in the F. I. R. He further observed 
that some of the witnesses have -des- 
eribed the. 4th accused in the early 
stages of the investigation as the per= 
son having a clean shaved head and 
wearing a cap. The learned Sessions 
Judge then observed that accused Nos. 
4 and 5 were related to the. first ac- 
cused and it is quite possible thet they 
may be accompanying the first accused 
in his jeep to his casuarina tope now 
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and then and in this connection P. W. 
17 could have seen them, as he has 
stated in his evidence. 

22. The High Court held:: . 

“A-4 has been identified by P. 
Ws. 2, 5, 7 to 13, 16 and 17 as the 
person who was in the party of the ac- 
cused and was armed with a gun. He 
was also identified by P. Ws. 5, 7, 9, 
10 and 11 in the Central Jail at Visa- 
khapatnam and he did not adduce any 
evidence to prove that from 19-7-1965 
to 20-7-1965 he was in Pinavemali vil- 


lage. : 

The High Court accordingly held that 
his presence had been proved by the 
witnesses, 

23. Të seems to us that the 
Jearned Sessions Judge and the High 
Court came to the correct conclusion. 
All the documents mentioned above, 
referred to by the learned counsel, 
mention more than three Rajus. It 
seems that the. name of A-4 was not 
known to most of the-people there. 

24. The Jearned counsel for the 
respondent referred to the evidence of 
Ballistic expert, P. W. 68, who examin- 
ed the barrel washing of the weapon, 
M. O. 2. and detected combustion pro- 
ducts. of smokeless powder, i. e., ordi- 
nary gun powder. M. O. 2 admittedly 
belonged to accused No. 4. In his state- 
ment accused No. 4 had said that he 
purchased M. O. 2 fifteen days before 
the police seized it from his house and 
he had not fired it from that time. 

25. This evidence and accused 
No. 4’s absence from the factory cor- 
roborates the evidence of the eye-wit- 
nesses. The learned ‘counsel has not 
been able to show us any strong ground 


‘for interfering - with the concurrent 


finding of fact arrived at by the two 
courts below in this respect. l 

26. The learned ‘Sessions Judge 
sentenced accused’Nos. 1, 2, 3 and 4 
and some others to imprisonment for 
life. The High Court issued notice of 
enhancement and imposed the sent- 
ence of death on A-1 and A-3. The 
High Court observed: at 

“When the prosecution had suc- 
ceeded in connecting A-1 and A-3 dir- 
ectly with the death of more than one 
person mentioned above, the only pro- 
per sentence to be awarded was that 
of death. The reason given by: the 
learned Sessions Judge: for passing a 
lesser ‘sentence is that A-1 to A-4 were 
found in a drunken state at the time 
of the offence and :-he-has treated it as 


1238 S. C.: [Prs. 26-27] 


an extenuating circumstance. -But this 
view is wholly erroneous. In certain 
circumstances drunkenness -can be 
pleaded to bring an offence under an 
exception provided in the Penal. Code 
but it cannot be treated as a mitigat- 
ing circumstance particularly when 
the accused may have- consumed 
alcohol to get into proper mood to 
commit the. offence.” >° =< 

> 24. We agree with ‘the High 
Court that the reasons given by the 
learned Sessions Judge “for passing a 
lesser sentence were not very sound. 
But we. are. also-of the view that the 
reason given by the High Court for 
imposing the sentence of death on A-1 
and A-3 but not on A-2 and A-4 is 
not’ sound either. - The only reason 
given by the High Court for enhancing 
the sentence of A-1 and A-3 is that 


the prosecution had succeeded-in con- 


necting A-1 and A-3 directly with the 
death of more than one person. But 
in this case nine persons had been 
shot dead and there is no doubt that 
A-2 and A-4 must also have been res: 
ponsible for. causing the death of some 
of the deceased. The reason given for 
distinguishing:the case of A-1 and. A-3 
from A-2 and A-4 is. thus not sound, 
and we, therefore, set aside the order 
of enhancement -passed by the High 
Court and restore the sentence impos- 
ed -by the learned Sessions Judge.: - 

ý ye ‘: Order‘ accordingly. 
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(A) Specific Relief “Act (1877), S. 


_ 22 — Discretion to. grant relief of spe- ` 


cific performance — R having imper- 


fect title agreeing to sell bis lease hold ` 


right in plot to, A — Condition of lease 
requiring R to obtain sanction of -autho- 


rity for transfer — R forfeiting earnest. 
money . and cancelling contract with-- 


out applying for sanction -x, Suit “by A 
for: specific performance. — .A’s readi- 
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Ramesh Chandra v. Chuni Lal 


Lal - 


not 


ALL B. 


ness and willingness to perform his 
part of contract — Held on facts A was 
entitled to a decree for specific per- 


formance — 1965. Pun LR (Supp) 251, 


Reversed. 


A agreed to purchase on 18-7-1955 


‘from: R a leasehold plot of which R 


was not in possession and in respect of 
which R had-not obtained a lease deed 
from the Government. The receipt. for 
earnest money provided that the bal- 
ance of consideration was to be, paid 
within a month at the time of the exe- 
cution of. the registered sale deed. One 
of the conditions of lease-deed which 
was executed by the Government in 
R’s favour only. on 21-5-1956 was that 
the lease was. required to obtain sanc- 
tion of the Government before trans- 
fer‘ of the. lease hold plot. R being 
already. aware of ‘this condition inform- 
ed A by. a letter dated, 11-8-1955 that 
the sale deed would be executed by 
him only after obtaining the required 
sanction and further undertook to in- 
form A as soon as sanction was obtain- 
ed. R however never took any steps 
till 11-11-1956 to apply ‘for sanction 
but on the other hand informed A that 
he was not willing to wait indefinitely 


for want of sanction and that if the 


i 


rest ofthe consideration was not paid 
within a week; the earnest would be 
forfeited and the agreément. cancelled. 
Even though R applied for and obtain- 
ed the required sanction on 20-11-1956 
he did not inform’ A about it and can- 
celled- the contract. On 4-12-1956 
A filed a suit for specific. performance 
after inquirying himself from Govern~ 
ment about the giving of, sanction. 


‘Held that on the facts and circum- 
stances of the case A'must be held‘ to 
be ready -and willing to: ‘perform. his 
part of the contract til] date of suit’ and 
was: therefore entitled: to a decree for 
specific “performance. ‘Readiness and 


willingness: cannot be. ‘treated’ as a. 


strait-jacket- formula. These have 
to be determined from ‘the. . entirety 
of facts ‘and ‘circumstances relevant to 
the intéention-and conduct of the party 
concerned. ` There’ was no material: on 
record to show that ‘A at any stage was 
ready and willing to. perform 
his part of contract or that he did not 
have the necessary -funds' for payment 
when the*sale deed would ‘be executed 
after the sanction’ was obtained: (1965) 
Pun LR (Supp) 251; Reversed. a 


n ta (Paras 6, 7) 
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(B) Specific Relief Act (1877), S, 22 
— Discretion to grant specific per- 
formance — Must be exercised in ac- 
cordance with sound, reasonable and 
judicial principles — ‘Trial Court refus- 


` ing to deeree specific performance and: 


directing refund of part consideration 
— Appeal-by plaintiff — Conduct of 
plaintiff unequivocally showing that he 
was not willing to accept trial court’s 
decree — Fact that plaintiff had in 
Meantime sought execution of trial 
eourt’s decree cannot disentitle him to 
obtain a decree for specific perform- 
ance in appeal — Principle of appro- 
bate and reprobate does not apply — 
{Evidence Act (1872), Section 115). 
(Para .8) 
; (C) Specific Relief Act (1877), Sec. 
22—~ Decree for specifie performance 
— Form of — Specific performance of 
agreement: to sell plot —=. Plot trans- 
ferred to third person by defendant — 
Proper form of decree is to direct 
specifie performance of contract be- 
tween defendant vendor and- plaintiff 
and direct subsequent transferee to 
join in the conveyance . so as , tc pass 
title residing in him. AIR 1954 SC 75, 
Foll. — (Civil Procedure Code (1908), 
Order 21, Rule 32). 
"(Para 9) 


Cases Referred: Chronological Paras 
(1954) AIR 1954 SC 75, (V 41) 
= (1954) SCR 360. Lala Durga 
Prasad v. Lala Deepchand 


_ (1926) 1926-1 KB 348 = 95 
LJ (KB). 386, Dexters, Ltd. 
v. Hill Crest Oil Co. Brad- Oe 
ford Ltd - . 8 


©- Mr. Bishan Narain; Sr. ‘Advocate: 
{Mr B.. P: Maheshwari. Advocate. with 
him) for Appellants; Mr. N. N. Keswani, 
Advocate: _for Respondent No. 2: . Mr. 
C. B.. Agarwala, Sr. Advocate, (Mrs. 
Urmila Kapoor, Advocate, with Aa 
for Respondent No. 3. 


The following judgment of the 
Court was delivered by °°: 


GROVER, J.:— This is an ape 
by special leave from a decree of -the 
Punjab High Court (Circuit Bench, 
Delhi). 


2.- On sae 18, 1955, the appel- 
Tants entered into an . agreement with 

. the respondents for the’ purchzse” of 
plot No. 8 measuring 1500 Sq: Yds in 
Jangpura B., New Delhi for Rs. 22,500/-. 
The contract was evidenced by zeceipt 
Exhibit P-6 which was in. me following 
terms; ; 
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` the sale a Plot. No. 
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“Received ‘with: thanks from 
Messrs. Ramesh Chandra Chandiok and 
Kailash Chander Chandiok the sum 
of Rs. 7,500/- (Rupees Seven thousand 
and five hundred only): as earnest 
money. of the purchase money of 


Rs. 22,500/- (Rupees: -Twenty two 
thousand and five hundred) for 
the sale of Plot No. 8 measur 


ing 1500° sq. yds. in Jangpura 
B., purchased from the Rehabilitation 
Ministry and owned by us. The 
balance of Rs. 15,000 (Rupees Fifteen 
Thousand only) shall be paid to us by 
them within one month of the execu-. 
tion- of this receipt on the execution 
of the sale deed by us in their favour.” 
It is common ground that the afore~ 
said plot had been allotted by the 
Rehabilitation Ministry to the respon- 
dents and that its possession was to be 
delivered after payment of rent of lease 
money up-to-date and after execution 
of: the lease deed. The lease deed was 
actually executed in favour of the 
respondents on April 21, 1956. Mean: 
while on August 11, 1955 the respon- 


-dents wrote a letter to the appeliants 
-as follows: 


“With reference to. the receipi 
dated .. 18-7-1955 executed by usin 
your favou acknowledging receipt 
of Rs. 7, 500/ ‘as earnest money for 
8 measuring 
1500sq. yds. in Jungpura B. owned by 
us and agreed to be.sold to you by us, 
since it. will take. about a month more 
to obtain sanction of the Rehabilita- 
tion Ministry, the execution of the sale 
deed by us cannot be complete with- 
out the, said sanction, it is hereby 
mutually. agreed, between us or orally 
that. the period for execution of the 
sale. deed shall remain extended till 
the time of the receipt of the said 
sanction -and we hereby confirm the 
said oral agreement. We will inform 
you as'`soon as the said sanction is 
received and within a week thereof, we 


. will. execute the necessary sale-deed in 


your favour and get the same register- 
ed against payment of the Balance 
money. Please sign the duplicate of 
this letter in confirmation of the said 
oral arrangement.” 


A notice dated June 15, 1956 was serv 
ed by- counsel for the. respondents on 
the appellants saying that the balance 
of consideration according to the terms 
of the agreement dated July 18, 1955 
was to be paid by the appellants and 
the sale deed was to- be got registered 
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within one month of 18-7-1955. Tt was 
further stated that extension had been 
given as desired by the appellants buf 
the -balance amount had not been paid. 
In para 3 it was stated “my clients are 
not prepared to wait indefinitely and 
therefore cancel your agreement for 
want of certainty and hereby give you 
an offer, ‘without prejudice to their 
legal rights, to receive back the sum 
of Rs. 7500/- paid by you as earnest 
money less the amount of loss suffer- 
ed by them on account of lease and 
interest etc. within one week 
.of the receipt of this letter, failing 
which my clients would be entitled to 
forfeit the earnest money and treat 
the agreement cancelled.” 


3. A reply dated June 22, 1956 
was sent by counsel for the appellants 
in „which reference was made to the 
letter dated August 11, 1955 and if 
was pointed out that no information 
had been sent by. the respondents 
about the sanction having been obtain- 
ed from the Rehabilitation Ministry. 
The respondents were called upon to 
obtain the requisite sanction and to 
execute the sale deed against receipt of 
balance of purchase money. , On July 
4, 1956 counsel for the respondents 
sent a reply saying that sanction had 
not been granted till then and inqui- 
ries made by respondents revealed 
that it might not be forthcoming for 
an indefinite period and that. it was 
absolutely uncertain as to when_ if 
would be granted. Jt was claimed that 
the agreement had become void on 
account of uncertainty and without 
prejudice to their legal rights the res- 
pondents were prepared “ex gratia” to 


have the sale deed registered on pay- 


ment of the balance within a week of 
the receipt of the letter without wait- 
ing sanction of the Rehabilitation Mini- 
stry. On November 11, 1956 the res- 
pondents are stated to have applied for 
sanction for transfer of the plot and 
it was granted on November 20, 1956. 
The appellants had themselves made 
inquiries from the Housing and Renf 
Officer on August 9, 1956 to ascertain 
whether sanction had been granted and 
how much time it would take to accord 
the sanction. By a letter dated 27/ 
29th November 1956 the aforesaid offi- 
cer informed the appellants that per- 
mission to transfer had been given on 
November 20, 1956. The appellants 
had also taken steps to inform other 
prospective buyers about the existence 
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of the agreement as they apprehended 
that the respondents intended trans- 
ferring the same to some other party. 
On July 29, 1956 an advertisement was 
published by them in the ‘Times of 
India’ declaring the existence of the 
agreement entered into between the 
appellants and the respondents with 
regard to the sale of the aforesaid plot. 
On December 4, 1956 the suit out of 
which the present appeal has arisen 
was filed. by the appellants claiming 
specific performance of the contract 
dated July 18, 1955 and in the alter- 
native for refund of Rs. 7500/- being 
the amount of earnest money and 
Rs. 15000/- as damages together with 
interest. 

4.° Apart from taking ali the 
necessary pleas it was averred in the 
plaint that the plaintiffs-appellant had 
always been ready and willing to per- 
form their part of the contract. ‘The 
suit was contested by the defendants 
respondents and among the material 
issues which were framed by the trial 
court were the following: 


(5) Whether the specifie perfor- 
mance of the agreement in suit should 
be refused u/s 21 or 22 of the Specific 
Relief Act? 


_(6) Whether the plaintiffs were 
ready and willing to perform their 
part of the contract?” 

The admitted case of the parties was 
that according to the conditions of 
the lease granted to the respondents, 
which had, however, not been produced 
the transfer of the leasehold rights 
could be effected only with the sanc- 
tion of the Rehabilitation Ministry. 
The trial Court was of the opinion that 
in spite of this condition the respon- 
dents had a subsisting though defeas- 
ible interest in the lease hold rights 
which could very well be the subject 
matter of sale. It was held that the 
appellants did not perform the con- 
tract for about 14 years even though 
the respondents had repudiated it much 
earlier. Any party to the contract 
could subsequently make time the es- 
sence cf the contract! by a reasonable 
notice and this had been done by the 
responcents by Exhibits P-8 and P-12, 
namely the letters dated June 15, 1956 
and August 24, 1956. Issue No. 5 was 
thus decided against the appellants. On 
issue No. 6 the trial Court found that 
the appellants were not ready and wil- 
ling to pay the balance of considera- 
tion in accordance with the original 
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agreement -as they insisted on sanction 
of the Rehabilitation Ministry beng 
obtained before the completion of sale 
though no such condition existed in 
‘the original contract. However, a 
decree was granted to the appellants in 


the sum of Rs. 7,500/- on the around 


that the same constituted part pay- 
ment of consideration and was not lia- 
ble to be forfeited. On March 31, 1959 
the appellants filed an  applicacion 
before the trial Court stating -hat 
they intended to prefer an appeal 
against the dismissal of the suit for 
specific performance but as the res- 
pondents were trying to dispose of the 
plot they should be restrained by an 
injunction from doing so. It app2ars 
ihat no injunction was granted by the 
Court. An appeal was filed to the 
High Court and, during the pendency 
of the appeal, the amount of Rs. 7, E00/- 
was deposited by the respondents in 
Satisfaction of the decree passed -by 
the trial Court. According to the res- 
pondenis the appellants had taken out 
execution of the decree and it was for 
that reason that the said amount was 
deposited. It was not, however, with- 
drawn by- the appellants during the 
pendency of the appeal. 3 


5. The. High Court found thaf 
both the respondents were bound by 
the letter Exhibit P-7 dated August 11, 
1955 to which reference has already. 
been made. It was noticed that sanc-~ 
tion of the Rehabilitation Ministry was 
required before the sale could be com- 
pleted but it was held that there was 
` nothing to indicate that the abser.ce of 
such a sanction invalidated the trans- 
fer ab initio or rendered if voic. In 
agreement with the trial Court. the 
High Court held that even a defeasi- 
ble interest could be the subject mat- 
ter of sale; in other words the 
sale could be effected. without the 
sanction having been previously ob- 
tained. The view.of the High Court 
was that Exhibit P-7 did not contain 
any such Janguage which would *ustity 
the importing of a condition that until 
the respondents obtained sanction for 
the transfer of the property ths. ap- 
pellants were not bound to get the 
sale completed. It was also decided 
that the appellants had not satisfactori- 
Iy shown that they had sufficient funds 
to pay the balance amount of Rupees 
_ 15,000/- from which it could be ‘con- 


cluded that they were not ready and. 
willing to perform their part cf the . 
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“points. 
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contract. Yet another point was decid- 
ed against the appellants on the basis 
of certain execution proceedings stated 
at the Bar to have been taken during 
the pendency of the appeal. Accord- 
ing to the High Court once the -appel- 
lants had obtained satisfaction of the 
decree for Rs. 7,500/- they became dis- 
entitled: to a decree for specific per- 
formance. 


6. We are unable to concur 
with the reasoning or the conclusions 
of the High Court on the above main 
It is significant that the lease 
deed was not executed in favour of 
the respondents by the Government 
until. May 21, 1956. So Fong as their 
own title was incomplete there was no 
question of the sale being completed. 
It. is also undisputed that according to 
the conditions of the lease the respon- 
dents were bound to obtain the sanc- 
tion of the Rehabilitation Ministry 
before transferring the plot to any one 
else. The respondents were fully aware 
and conscious of this situation much 
earlier and that is the reason why on 
11-8-1955 it was agreed while extend- 
ing the period for execution of the sale 
deed that the same shall be got exe- 
cuted after receipt. of the sanction. The 
statement contained in Exhibit P-7 that 
that the execution of the sale deed “by 
us cannot be complete without the said 
sanction” was unqualified and unequi- 
vocal. The respondents further under- 
took to inform the appellants as soon 
as sanction was received and there- 
after the sale deed had to be executed 
within a week and gof registered on 
payment of the balance amount of con- 
sideration. We are wholly unable 
to understand how in the presence. of 
Exhibit P7 it was: possible to hold that 
the appellants were bound to get the 
sale completed even before any infor- 
mation was received from the respon- 
dents about the sanction having been 
obtained. It is quite obvious from the 
letter Exhibit P-8 dated June 15, 1956 
that the respondents were having 
second thoughts and wanted to wriggle 
out of the agreement because presum- 
ably they wanted to transfer it for 
better consideration to some one else 
or to transfer it in favour of their own 
relation as is stated to have been done 
later. The respondents never applied 
for any sanction after August 11, 1955 
and took up the position that they 
were not prepared to. wait indefinitely, 
in the matter and were therefore can- 
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celling the agreement, “for want of 
certainty.” We are completely at a 
Joss to understand this attitude nor 
has any light been thrown on the un- 
certainty contemplated - 
said letter. It does not appear that 
there would: have been any difficulty 
in obtaining the sanction if the respon-~. 


dents had made any ‘attempt: to obtain 


it. This is obvious from the fact that 
when they actually applied for sanc- 
tion on November 11, 1956 it was 
granted after almost a’ week. The 


statement containéd in Exhibit P-10. 


dated Juty 4, 1956 that the sanction 
was not fortheoming has not been sub- 
stantiated by any cogent evidence as 
no document was placed on the record 
to show that any attempt was made to 
obtain sanction prior to November 11, 
1956. Be that as it may the respon- 
dents could not call upon the appel- 
lants to complete the sale and pay the 


balance money until . the -undertak-. 


ing given in ‘Exhibit. P-7 dated 


August 11, 1955 had been ‘fulfilled . 


by them. The sanction was given in 
November 1956 and even then the res- 
pondents did not inform the appellants 
about it so as to enable them. to per- 
form their part of the agreement ` of 
sale. There was no question of time 
having ever been made the essence of 
the contract by the letters sent by the 
respondents nor. could it be said that 
the appellants had failed to perform 
their part of the agreement. within a 
reasonable time : 


1. On behalf of the peer E 
ents it has been urged that in spite of 


the letters of the respondent by which- 


the agreement. had been cancelled the 
appellants did. not treat the agreement 
of sale as having come to an:end and 
kept it alive. They were. therefore 


' bound to send a draft of the convey- 


ance and call upon-the respondents to 
execute the sale deed and get it regist- 
ered on payment. of the balance of the 
sale price as soon as they came to know 
directly from the Housing 
Otficer that sanction. had been granted. 
This they failed to do and it must be 
inferred that they were not ready and 
willing to perform their part of the 
agreement. Our attention hds been 
invited to a statement in: Halsbury’s 
Laws of England, Vol. 34, Third Edn. at 
page 338 that in the absence of agree- 
ment to the contrary it is the purchaser 
who has to prepare the draft convey- 
ance and submit it to the vendor. for: 
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in the afore- 


and Rent 
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approval. “No such point was raised at 
any prior stage and in any case we do 


not consider. that after the cancellation 


of the agreement by the. respondents 


it was necessary or incumbent on the: ` 


appellants to send any draft convey- 
ance... The very fact that they prompt~-. 
ly filed the suit shows their keenness 
and readiness.in the matter of acquir~ 
ing the plot by purchase. 
remembered that the appellants had 


not only put in an advertisement in 


newspapers about the existence of the 
agreement but had also sent a letter 
Exhibit P-13 on September ‘12, 1956 
declaring. their readiness and willing 
ness to pay the balance of the purchase 
price on the respondents procuring the 
sanction. The. appellants, further made 
enquiries directly from the authorities 
concerned about the sanction. Readi- 
ness .and willingness cannot be treat- 
ed as a‘strait-jacket formula. These 
have to be determined from the entire- 
ty of facts and . circumstances rele- 
vant -to.-the intention .and. ‘conduct 
of the party concerned. In our judg- 
ment there was nothing to indicate 
that the appellants at any stage were 
not ready and willing to perform their 
part of the contract. The High Court had 


taken another aspect of readiness and ` 


willingness into consideration, namely, 
the possession of sufficient funds by the 
appellants at the. material time for 
payment of the balance of the sale 
price. Romesh’ Chand P. W. 6 had 
stated that his father was a Head. Mas- 
ter since 1922 in a High School and he 
was, also doing import business. He 
gave up service in 1934. The son join- 
ed the father in his business in the 
year 1928 and his other brother. . ap- 
pellant No. 2 also-joined that business 
some years. ago. The bank account 


was produced which showed that be- 


tween July 18, 1955 and December 31, 
1955 the: appellants” father had in 
his account `a credit of over: Rs. 15,Q00/~ 
but thereafter between January 1956 
and March 1956 an amount of Rupees 
16,000/- odd had been withdrawn. Ac- 
cording-to ‘the High Court’ after these 
dates there was nothing to show that 
the appellants had any funds. The 
evidence of Ramesh .Chand P. W.. 6 
that the family had an amount of 
Rs. 40,000/-. lying at their house was 
not believed. Now in the first place 


_the relevant period for determining 
. whether the appellants were in a posi: 


It must be. 
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tion to ‘pay the balance of the sale 
price was after November. 1956 when 
“sanction had been obtained by the 


respondents for. transfer of the olot- 


from the Rehabilitation Ministry. The 
appellants had admittedly paid with- 
out any. difficulty Rs. 7,500/- as ar- 
nest money and the bank account of 
the father showed various credit: and 
debit entries from time to time. On 
March 5, 1956 an amount of Rs. 12,720/- 
had been withdrawn by a cheque in 
favour of Romesh Chand P. W. 6. Ac- 
cording to his statement this amount 
was withdrawn because his father was 
very ill and it was decided to withdraw 
the amount at that time. It was de- 


posited with his mother and remained 


with her . throughout. There is no 


material or evidence to show that this ` 


had been expended or 
spent and that the _ statement 
of-- Romesh Chand was false 
on -the point. Even ‘if the version 
that Rs. 40,000/- in cash were lying at 
the house of the appellant is discarded 
at least an amount of Rs. 12,720/- must 
have been available at the mazerial 
and relevant time. The appe_lants 
were carrying on business and there 
is nothing to indicate that they were 
not in a-‘position to arrange for the 
remaining sum to make up the total of 
Rs. 15,000/-- We are, therefore, unable 
to accept that the appellants, wh> had 
all along been trying their’ utmost to 
purchase the plot, did not have the 
necessary funds or could ‘not arrange 
for them when the sale deed had to be 
_fexecuted. and registered after the 
anction had been obtained” | aN 


. 8. Coming to the last poiat, the 
High Court has held that’ th2 ap- 
pellants were disentitled, to a decree 
for.specifie ‘performance because -a 
statement was. made at, the Bac.’ that 
during.. the pendency: of the. appeal 
they had. executed.” the: decree 
of the trial Court. anc . an 
amount of Rs. 7,500/- had been de- 
posited by the respondents pursuant 
to the execution. proceedings. It is 
true that the appellant could rot ac- 


amount 


cept satisfaction. of the decree. of 


the trial.Court and yet prefer an ap- 
peal against that decree. -That may 
well have brought . them. within the 
principle that when the plaintHf has 
elected to:proceed in some:other.man- 
ner than for specific performarce he 
cannot ‘ask for the latter relief This 
is what Scrutton, L. J. said in: Dexters; 
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the plot 
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Limited v. Hill Crest Oil Com. Brad- 
ford Ltd., (1926) 1 KB 348 at p. 358. 


; “So, in my opinion, you cannot 
take the benefit of a judgment as being 
good .and then appeal against it as 
being bad”. . 


It was further observed: 


“It. startles me to hear it argued 
that a person can say the judgment is 
wrong and at the same time accept 
Payment under the judgment as being 
right.” a N 
This illustrates the ruje that a party 
cannot approbate and reprobate at the 
same time. These propositions are so 
well known that no possible excep- 
tion can be taken to them. In the pre- 
sent case, however, the above rule 
cannot apply because the appellants 
had, by consistent and unequivocal 
conduct, made it clear that they were 
not willing to accept the judgment of 
the trial Court as .correct. It has 
already been mentioned at a previous 
Stage that after the decision of the 
trial Court the appellants had even. 
applied on March 31, 1958 for an in- 
junction -restraining the respondents 
from. selling or otherwise disposing of 
the plot as it was apprehended that 
they were trying to do so. It was 
stated in this application that the plain- 
tiffs would be preferring an appeal but 
it would take time to’ secure certified 
copies. An appeal was in fact preferr- 
ed and seriously pressed before the 
High Court on the relief relating to 
specific performance.’ This relief js 
discretionary but not arbitrary ` and 
discretion. must be exercised in ac- 


cordance with the sound and reason- 


able judicial principles. We are unable 
to hold that the conduct of the appel- 
lants,- which is always an important 
element for..consideration, was. such 
that it precluded them from, obtaining 
a decree :for specific performance. 


9. It is common ground that 
lot in dispute has been transfer- 
red -by the respondents and therefore 
the proper form of the decree would 
be the-same as indicated at page 369 


(in Lala Durga Prasad v. Lala Deep 


Chand, 1954 SCR 360 = (AIR 1954 SC 
75) viz., “to direct ‘specific performance 
of the contract between the vendor and 
the plaintiff and direct the. subsequent 
transferee to join in. the conveyance so 
as. to- pass on the title-which resides in 
him to the plaintiff. ` He does not join 


es 
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in any special covenants made between 
the plaintiff and his vendor; all he 
does is to pass on his title to the plain- 
tP. We order accordingly. The 
decree of the courts below is hereby 
set aside and the appeal is allowed 
wan costs in this court and the High 
ourt. 


Appeal allowed. 


AJR 1971 SUPREME COURT 1244 


(V 58 C 251) 
_ (From: Delhi)” 
J. C. SHAH, K. S. HEGDE AND A. 
N. GROVER, JJ. 

M/s. Karamchand Ganga Pershad 
and another, Appellants v. Union of 
India and others, (In both the appeals) 
Respondents; M/s. Munilal Bhagwat 
Sharan (In both the appeals), Inter- 
vener. 

Civil Appeals Nos. 2191 and 2192 
of 1968 D/- 12-10-1970. 


_ Criminal Procedure Code (1898) 
Section 367 — Decisions of Civil 
Courts are binding on criminal courts 
— Converse not true — Export of 
maize by dealers from one State to 
another — Forfeiture of goods by 
Government on ground that export is 
banned by order issued under 
Essential Commodities Act — Criminal 
prosecution of dealers also — Writ 
challenging forfeiture on ground that 
ban was lifted at time of export — 
High Court dismissing petition in view 
of pendency of criminal proceedings — 
Dismissal is illegal — C. W. Nos. 1566 
and 1567 of 1967, D/- 8-2-1968 (Delhi), 
Reversed. (Para 4) 


In C. A. No. 2191 of 1968: ; 

Mr. M. C. Chagla, Sr. Advocate, 
(Mr. K. B. Rohatgi, BNO: with 
him), for Appellants; 

In C. A. No. 2192 of 1968: 


. Mr. S. T Desai, Sr. Advocate, (Mr. 
K. B. Rohatgi, Advocate, with him), for 
Appellants; Mr. Jagadish. Swarup, 
Solicitor General of India, (Mr. S. P. 
Nayar, Advocate, with him), for Res- 
pondents (In both appeals). ; 

Mr. S. T. Desai, Sr. Advocate, (Mr. 
K. C. Dua, Advocate, with him), for 
Intervener. 


"(Civil Writs Nos, 1565 and 1567 of 
1967, D/- 8-2-1968 — Delhi.) 


KN/KN/E815/70/DVT/G 


o* 
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The judgment of the Court was 
delivered by 


_ HEGDE, J.s — The appellants in 
these appeals, by certificate, moved the 
High Court of Delhi under Article 226 
of the Constitution for the issuance 
of writs, directions or orders as the 
case may be requiring the Union of 
India to release and deliver to the ap- 
pellants some consignments of maize 
transported from ‘the State of 
Haryana . to Howrah in West 
Bengal during the month of Octo- 
ber, 1967. Their case is that the 
movements of maize had been control- 
led by the provisions of the Essential 
Commodities Act, 1955 read with 
Northern Inter-Zonal Maize (Movement 
Control) Order, 1967 promulgated by 
the State Government on May 3, 1967. 
But the restrictions on export imposed 
by that order were’ removed by the 
State of Haryana in October, 1967. 
That announcement was made by the 
Chief Minister of that State at Karnal 
on October 11,1967 and the same was 
announced through the radio and 
published through newspapers. Relying 
on those announcements several parti- 
es exported maize, which was surplus 
in Haryana State to Howarh in West 
Bengal. But at Howarh the rail- 
way authorities refused to déliver 
the same to the consignees on 
the ground that the export in 
question was illegal. It.was disclos- 
ed at the hearing that the maize ex- 
ported was seized by the Police and it 
was subsequently forfeited. Thereafter 
the persons responsible for the export 
were prosecuted and those prosecu- 
tions were pending. 


2. The contention of the Union 
is that the State of Haryana had not 
lifted the ban on export and further 


‘it had no power to lift the ban. Hence 


the export was illegal and as such the 
railway authorities were competent to 
withhoid the delivery of those goods. 


3. The principal questions thafi 
arose for decision before the High 
Court were: Was the ban on export 
lifted ky the State Government? If it 
did lift the ban was it competent to do 
so? If the ban is held to have been 
validly lifted it follows as a neces- 
sary corollary that the refusal on the 
part of the: railways to deliver the 
maize exported is illegal and the 
authorities were not competent to 
seize or forfeit the maize exported. 
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Further. the prosecutions launched 
would become unsustainable. 


4 A ‘Division Bench of the 
Delhi High Court after elaborately 
hearing the arguments advanced in the 
case on the various issues arising Sor 
decision in the case rejected the writ 
petitions on the sole ground that in 
view of the pendency of the criminal 
proceedings before some Courts in he 
State of West Bengal, it is inapprorri- 
ate for the High Court to peo- 
nounce on the questions arising for Je- 
cision in the writ petitions. In our 
opinion the High Court seriously erred 
in coming to this conclusion. If the 
appellants are able to establish ` their 
case that the ban on export of maize 
from the State of Haryana had’ been 
validly lifted all the proceedings taxen 
against those who exported the maize 
automatically fall to the ground. Their 
maintainability depends’ on the ås- 
sumption -that the exports were made 


‘without the authority of law. It is: 


a well established principle of law 
that the decisions of the civil courts 
are binding on the criminal courts. 
The converse is not true. The High 
Court after entertaining the writ peti- 
tions and hearing arguments. on the 
merits of the case should not kave 
dismissed the petitions merely because 
certain consequential proceedings had 
been taken’ on the basis that the 
exports in question were illegal. For 
the decision of. the controversy be- 
tween the parties to the writ peti-ions 
neither the presence of the State of 
West Bengal nor the authorities who 
took penal action was necessary. The 
validity of the steps taken by them, as 
mentioned earlier, would depend upon 
the validity or otherwise of the eEpont 
fin question. : 


5. - For the reasons mentioned 
above we allow. these ` appeals, -set 
_ aside the ‘orders under ‘appeal and 
remit the cases to- the High Court for 
disposal on merits. We hope that the 
High Court will be able to dispcse of 

these cases at an early date. The costs 
of these appeals shall be costs in the 
cause, - 
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(From: E ETE 
J. C. SHAH AND A. N. GROVER, JJ. 
Ranendra Narayan Sinha and 


„others, Appellants v. State of West 


Bengal, Respondent. 
: Cival Pppea No. 1649 of 1966, D/- 
12-10-19 

(A) nes Act (1908), Arti- 
ele 62 — Suit to recover tax, etc., 
Ulegally collected — Recovery of reve- 
nue in excess of amount lawfully due 
— Suit for refund and for declaration 
that revenue stood abated — Limita- 
tion. 

Right to collect revenue which is 
not due’ cannot be acquired by pre- 
scription and if a person has been com- 
pelled to pay the sums of money 
which he was not liable to pay, the 
claim for refund thereof can properly 
be made within three years from the 
date on ‘which the payment was made. 

(Para 17) 

Toa dam for declaration of the 
right of that abatement of revenue, 
there is no bar of limitation. Each 
demand for recovery of revenue by 
the Government furnishes a fresh 
cause of action. (Para 17) 


Held, on facts and circumstances 
of the case that the plaintiff, who 
was claiming in the suit the amount of 
revenue recovered from him in excess 
of the amount of revenue lawfully 
due from him and a declaration that 
the revėnue stood abated, was entitled 
to both the reliefs. F. A. No. 24/1951, 
D/- 24-1- 1962 (Cal), Reversed. 

(Para 17) 

; B) Civil P. C. (1908), Section 9 

— Resumption F ‘ferries by Govern- 

ment — Suit for declaration that 

revenue in respect of such ferries 

abated — Jurisdiction of civil Court 
is not barred. ' 


Civil Court is not barred from 
entertaining a suit for declaration’ that 
the plaintiff is not liable to pay reve- 
nue in respect of ferries which were 
resumed by the Government. Neither 
Section 9 of Regulation 19 of 1816 
nor Regulation 6 of 1819 which repeal- 
ed Regulation 19 of 1816 nor Act 1 


“of 1866 which repealed Regulation 19 


of 1819 nor Rule 159 of the Bengal 


*(First . Appeal No, .24 ‘of 1951, -D/- 
~24-1-1962 — Cal.) 
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Tauzi Manual 1940, even assuming 
that they are statutory, exclude the 
jurisdiction of the Civil Court in the 
matter of revenue qua a private ferry 
resumed or acquired by the Govern- 
ment. Observation of S,.K. Sen, J. to 
the contrary in F. A’ No. 
dated 24-1-1962 (Cal), Reversed. 
(Paras 19, 20, 22, 23) 
Cases Referred: Chronological Paras 
(1936) AIR 1936 Pat 87 (V 23) - 
= (1936) ILR 15 Pat 246, ° 
Secretary of States for India - 
in Council v. Maharajadhiraja . 


Kameshwar Singh Bahadur | , 21 
{1891) ILR 18 Cal 652, Nityahari 
Roy v. Dunne B 


Mr. P. Chatterjee, Sr. Advocate, 
(M/s. S. C. Majumdar, Padma "Bindu 
Chatterjee and R. K. Jain, Advocates; 
with him), for Appellants; Mr. A. N: 
Sinha, Advocate, and Mr. G. S. 
Chatterjee, Advocate, for Mr. Sukumar 
‘Basu Advocate, for Respondent. 


The following Judgment of the 
Court was delivered by. - 


SHAH, J.: —. On. Danba 17, 
1945 Raja Bhupendra Narayan Sinha 
commenced an action in the Court of 
the Subordinate Judge, Murshidabad 
against the Province of Bengal, for an 
order declaring that he “is entitled to 
abatement out of the revenue payable 
by him for Pargana Goas Tauzi No. 623 
of the Murshidabad. Collectorate on 
account of resumption . of 11 Ferries 
lying within Huda Alaipur to the 
extent of Rs. 4800/- per annum”, and 
for a decree “refunding excess revenue 
realized by the Province of Bengal’. 
Raja Bhupendra Narayan Sinha died 
during the pendency of the-suit and 
his egal: representative Ranendra 
Narayan Sinha . prosecuted the suit. 


The suit was resisted, after the India’ 


Independence: Act, by the State of 


West Bengal. The Subordinate Judge’ 


decreed the suit.. He awarded to the 
plaintitf “a dectee for “abatement of 
revenue” payable by’ the plaintiff in 
respect ‘of the. estate “bearing separate 
account No. 523-3 in consequence.: of 
‘resumption by the Government of 11 


ferries referred to in the plaint to m 
and. 
a. decree for Rs: 14 440/-, being. the. 


extent of Rs..4800/- per annum”, 


amount of” revenue recovered during 


three years. immediately preceding the - 


institution of the suit. “In appeal . the 
High Court of Calcutta. reversed .the 
decree and . dismissed «the: plaintiff's 
suit.. The plaintiff has appealed to ‘this 


24/1951, i 


“ment 


. ferries. 


” under 


A.L R. 
Court aa certificate granted py the 
High Court 


“| 2. - There is not much dispute 
about the facts which give rise’ to the 


claim. By Regulation 1 of 1793 called 


“The: Bengal Permanent Settlement - 
Regulation 1793,” the Governor-Gene-. 
ral-in-Council gave legislative recogni- 
tion to the Proclamation previously ad- 
dressed to the zamindars,; independent 
Talukdars and other actul proprietors 
of land.paying revenue to Government 
in the Province of Bengal: Thereby, 
inter alia, the Jamma assessed upon the 
lands. under the permanent ‘settlement 
was to be continued after the expiry of 
the period of the current decennial set- 
tlement, and to remain unalterable. 

The amount .: payable to the Govern- 
ment for the Pargana Goas was: deter- 
mined at the time of permanent settle- 
at (Sicca) Rs. -99,160/11/11/3/4 
Gondas. The Pargana : consisted. of 


: . 12 Hudas or groups of Mouzas, one of. 
‘which was Huda. Alaipur. Appertain- 


ing to Huda Alaipur are 11 ferries. The, 
revenue of Alaipur. estate was fixed at 
(Sicca) Rs. 10,052/6/5 including (Sicca). 
Rs. 4,500/- as the revenue payable in 
respect of the ferries. By Act 17 of 
1835 the.Sicca Rupees of the Company 
in terms of which the revenue was as- 
sessed ‘were converted into New Com- 
pany's. . Rupees, and in view of the 
change ` in the coinage for every 15 
Sicca Rs. 16 New.Company’s Rupees 
were payable.- The revenue assessed 
in respect: of the 11 ferries was accord- 
ingly ‘fixed at Company_Rs. , 4,800/~. 
The zamindars of Pargana Goas were 
before and: after the permanent settle- - 
ment. in possession, of; the. ferries and 
were receiving income by -letting out 
the right to transport passengers .- and 
goods and were levying tolls on the 
Between the years 1857 and 
1860 the ferries were, in exercise of 
the power conferred by: Reg: VI of . 


1819, declared: public ferries by the - 


Government of Bengal,--and the then © 
zamindar..was . paid as. compensation 
Rs. 53,923/4/6. -being ten. times the’ 
income received.from the ferries in the 
year next after resumption of the fer- 
ries by the Government. The zamindar 
claimed abatement of revenue in res- | 
pect of the ferries resumed by the 
Government, but’ no reply was given 
thereto, and according to the plaintiff 
threat of coercive action the 
plaintiff's predecessor-in-interest . the 
Court of Wards which was in manage-__ 


1 


1971 


ment for a long time since the yeer 
1860 and Raja Bhupendra Narayan 
Sinha were made to pay (Sicca) 
Rs. 4,500/- per annum as revenue im 
respect of the ferries’even after the 
ferry rights had’ ceased to belong to the 
zamindar. 


3.. The plaintiff fled in 1945 <n 
the Court of the Subordinate Judge, 
Murshidabad, the suit out of which this 
appeal arises. The suit was contested 
by the State of West Bengal on the 
pleas inter alia, that the ferries resum- 
ed by the Government during the 
years 1857 to 1860 were not identical 
with the ferries described in tae 
Rokhabandi papers of 1206 B. S. on 
which the plaintiff relied, that in any 
event the ferries appertaining to Huda 
` Alaipur did not form part of the assets 
of the estate bearing Tauzi No. 523 of 
the Murshidabad Collectorate and the 
assets of the ferries were never taken 
into account in assessing the revenue of 
‘the estate, that in any case the liability 
to pay revenue of the ferries had not 
been. separately assessed at (Sicca) 
Rs. 4,500/-, that the suit was barred by 
the law of limitation and estoppel end 
that the Court had no jurisdiction’ to 
try the suit: In the opinion of zhe 
Trial Court, the Civil Court had juris- 
diction to try the suit, that the suit 
was not barred by the law of linita- 
tion or by estoppel, that the ferries 
described in the Rokhabandi papers of 
Huda. Alaipur were identical with the 
ferries resumed by the Government 
during 1857 to 1860, that the assets of 
the ferries were included in Hada 
Alaipur which was one of the 12 
Hudas included in Tauzi No. 523 of 
the Murshidabad Collectorate, that the 
revenue of the ferries had been sepa- 
rately assessed - at (Sicca) Rs. 4,530/- 
and that the plaintiff was entitled to 
abatement of revenue to the extent `of 
(Sicca) Rs. -4,500/- i. - e, Company 
Rs. 4,800/-. The learned Judge accord- 
-ingly decreed the plaintiffs suit. 


4; . The State of -West Bengal 
appealed against . that decree ta the 
High Court. During the pendency of 
the appeal the rights of the Zamindar 
were extinguished. The dispute ir. the 
High Court was therefore, restricted to 
the right of. the plaintiff to recover. 
the arrears of revenue decreed amd a 
declaration of the right to obtain 
refund: to excess revenue paid by the 
plaintiff between date of the institu- 


tion of the suit and the extinction of’. 
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the interest of the Zamindar. Before- 
the High Court it was urged that the 
income of the ferries did not form 
part of the assets of Huda Alaipur at 
the time.of the permanent settlement; 
that the ferries. were not separately 
assessed to revenue at (Sicca) Rs. 4,500; 
that the ferries resumed by. the Gov- 
ernment. between 1857 and 1860 were 
not identical with the ferries men- 
tioned in the Rokhabandi papers: that 
the suit filed by the Raja Bhupendra 
Narayan Sinha was not maintainable: 
that in determining compensation for 
the ferries, the Government had 
included the value of abatement of the 
revenue; and that the claim for decla- 
ration of abatement was barred by the 
law of limitation. The High Court 
decided the first three contentions in 
favour of the plaintiff, and the remain- 
ing in: favour of the State. The High 
Court held that the compensation 
amounting to Rs. 53,923-4-6 which was 


ten times the gross collection from the 


11 ferries in the year after resumption 
included the value of the right to 
abatement claim and that in any event 
the claim for a declaraticn of abate- 
ment of revenue was barred by the 
law of limitation. On the question of 
the maintainability of the suit the two 
learned Judges differed. S. K. Sen, J., 
held that the civil Court had no juris- 
diction to entertain the suit: Amaresh 
Roy, J., reached a contrary conclu- 
sion. But consequent. upon the find- 
ings.on the other two issues the High 
Court reversed. the decree passed. by 
the Trial Court and dismissed the suit. 


5. ‘Ferry’ means “the right to 
keep a boat for ferrying passengers, ta 
charge tolls for so doing, and to: pre- 
vent other persons from setting up an- 
other ferry so near and in such a state 
of facts as to diminish the custom, is 
a: franchise. It can.be created only 
by grant‘from the Crown, by prescrip- 
tion or by statute’: Dictionary of 
English Law by Earl Jowitt. In India 
the right to ferry is in the nature of 
a monopoly which ‘entitles a ferry- 
man to carry exclusively and to 
colleet tolls for carriage of passengers, 
animals or goods carried over the line 
of the ferry. The Calcutta High Court 
in Nityahari Roy v. Dunne, (1891) 
ILR 18 Cal 652 elaborately examined 
the origin of the right to ferry in 
Bengal; The Court observed: 


“One of the first rules which the 
Government Promulgated in 1772 was 
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to suppress the sayer duties levied in 
Bengal. On the llth June, 1790 a 
regulation was promulgated for the 
guidance of the Board of Revenue with 
reference to sayer or internal duties. 
That Regulation was principally 
directed against such sayer duties as 
were levied in hats or bazars, and the 
Government, although it expressly 
declared in it that the imposition and 
collection of internal duties of any kind 
were exclusively its own privilege and 
could not be exercised by any subject 
without express sanction, yet, in the 
interest of the Iandlords, it adjudged 
it advisable to interfere as little as 
possible with the imposition they 
levied. This, therefore, is an express 
declaration of Government that the 
Dewani had never recognized in pri- 
vate individuals the right to levy any 
tolls of the denomination of sayer, and 
this is repeated in the preamble to 
Regulation XXVII of 1793. When the 
Permanent Decennial Settlement was 
made, the revenue of such zamindari 
ghats as were allowed was taken as an 
item of the assessment and granted to 
the Zamindar.. In Regulation XIX of 
1816, Section 9, there was a distinct 
admission of this practice. It enacted 
that if the profits derived from any 
resumed ferry may appear to have 
been included in the permanent 
assessment: of the estate to which it 
has been heretofore annexed, the 
Board, or Commissioner, under whose 
orders the inquiry into the nature of 
the ferry was conducted, must report 
the case for the orders of the Governor 
General in Council. =x.x x X` 

After the time of the Permanent 
Settlement the same ferries were esta- 
blished by_ enactment. The first 
Regulation is XVIIE of 1806, which, 
dealing with ferries in the same cate- 
gory as tolls on boats passing through 
canals, enacted that ferries should be 
established at places convenient for 
the public within the 24-Pargunnahs, 
and fixed the rates payable to the 
ferry-man. x x x x In 1816 the 
Government considered it expedient 
that all ferries should be placed under 
the complete control of the Collectors 
of Land Revenue. Every owner of a 
ferry was licensed, and any other per- 
son plying a boat fer hire was liable 
to be convicted and fined x x x, 
and the boat was to be confiscated. 
This Regulation continued till 1819, 
when it was repealed by Regulation Vi 
of that year, and the ferries were then 
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placed under the superinfiendence of 
the Magistrate. All important ferries 
were declared public, and these the 
Magistrate had the power to resume. 
Other ferries of an unimportant kind 
were not interfered with further than 
was necessary for the maintenance of 
the police and the safety of passengers 
end property.” 


Two matters appear dani on the find- 
ings of the Trial Court and confirmed 
by the High Court: (1) that the reve- 
nue in respect of the 11 ferries was 
separately assessed; and (2) that the’ 
right to ferry was recognised as a right? 
to property for resumption of which 
the Government of the day was liable 
to pay compensation. The ferries were 
appurtenant to.the lands of the Zamin- 
dar each ferry being a connecting link 
between two highways on the lands of 
the plaintiffs predecessors. The right 
to the ferries was resumed by the Gov- 
ernment in exercise of the power con- 
ferred by Regulation VI of 1819 and 
the right of the Zamindar to receive 
compensation for .loss of the ferry 
right was conceded. But on the re- 
sumption of the ferries no abatement 
of revenue payable in respect of the 
ferries was granted. The result was 
somewhat anomalous. Whereas the 
ferries in respect of which the revenue 
was separately payable were taken 
over by the Government by com- 
pulsory acquisition or by resumption, 
the Zamindar still remained liable’ to 
pay the revenue assessed thereon. To 
meet this argument, Counsel for the 
State of West Bengal urged that with- 
in the amount of compensation deter- 
mined to be payable to the Zamindar 
consequent upon resumption of the fer- 
ries, was included the capitalized value 
of the abatement of revenue payable for 
the ferries. Counsel’ said that the 
Government paid to the Zamindar for 
resumption of the ferries Rs. 53,923.4 
which was ninety-one times the net 
profit made by the Zamindar an- 
nually. He contended on that hypothe- 
sis that compensation computed on the 
basis of ten times the gross profit earn- 
ed by the Zamindar, could only have 
been intended to be paid to compen- 
sate the Zamindar for the loss of the 
right to the ferries as well as the 
capitalized value: of the revenue attri 
butable to the ferries. The argument 
that a larger compensation was paid 
and on that account the plaintiff was 
not entitled to abatement of revenue 


1971 - 


appealed to the High Court. But, in 
our judgment, the record of. the case 
does not support the conclusion reech- 
ed by the High Court, 


6 The diriespondenee in rala- 
tion to resumption of the ferries may 


be summarised. Exhibit C dated June - 


9, 1954 is a petition filed by Rani Phul 
Kumari who was then the owner of 
Paragana Goas. It is recited in the 
petition that the ferries had ceasec to 
be public ferries when they were res- 
tored to the applicant’s ancestors in 
the year 1819 under the orders of the 
Governor-General in Council, and 
the ferries had since -been zon- 
tinued in her occupation and pos- 
session. But by an order of the 
Magistrate of Rajshahye which was 
confirmed by the Superintendent of 
Police the rate or neerick of the ferries 
had been considerably lowered and 
the result. of the interference was that 
the ferries instead of being a source of 
profit were onerous and a source of 
expense and trouble. 
. requested that the complaint be irves- 
tigated and if*the complaint be found 
true, the applicant may be relieved of 
payment of the Suddur Jumma =. e., 
revenue. In a letter dated August 7, 
1954 to the Secretary to the Board of 
Revenue, the Commissioner of Nuddea 
Division, stated that the statements 
made by Rani Phul Kumari were sub- 
stantially correct, but the. revenue 
authorities had no pcwer of interfer- 
ence, and that the report of the Col- 
lector of Murshidabad was that the 
petitioner could not claim any zom- 
pensation under Reg, XIX of 1816 
since the provisions of that enactment 
had not been enforced against her and 
she was not deprived of the ae 
rights. 


7. On March 15, 1855 the zeve- 
nue authorities prepared a list of fer- 
ries in District Murshidabad to be 
declared public. In a letter dated 
September 16, 1857 the Magistrate 
Raishahye informed the Commissioner 
of Rajshahye that the ferries in Alaipur 
belonging . to the plaintiffs predeces- 
sors did not form part of the estate 
at the time of decennial settlement and 
that out of (Sicca) Rs. 4,500/-. Rupees 
1,000/- may fairly represent the por- 
tion of Koodalghatee (one of the eleven 
ferries). It appears that it was then 
recommended that only. the Kcodal- 
ghatee alone may be resumed and the 
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revenue attributable there to was esti- 
mated at Rs. 1,000/~. 


8. By letter dated November 
25, 1957 of the Government of Bengal 
the Commissioner of Raishahye was 
asked to intimate to the Zamindar that 
the Lieutenant Governor was willing 
to allow abatement of the Jumma of 
the estate in which the ferry was 
situated to the extent of Rs. 1,000/- as 
compensation for loss of the ferry. 


9. In Ietter dated January 8, 
1958 from the Government of Bengal 
it was recited that in regard to the 
compensation for resumption of the 
ferries, the Government desired that 
as usual it may be fixed at 10 years’ 
purchase of profit during the first year 
after resumption, unless any other 
scheme not more disadvantageous to 
Government was proposed or agreed 
to by the owners. 


10.. By letter dated April 4, 
1860 from the Government of Bengal, 
the Commissioner of Rajshahye Divi- 
sion was informed that certain ferries 
which were resumed by the Govern- 
ment orders on the ground that those 
ferries were the only profitable ones 
out of the eleven which were situated 
upon the estate, the amount of Jumma 
of Rs, 1,000/- which had been remitted 
was disproportionately small when 
compared with the profits derived 
from the resumed and wunresumed 
ferries, and that the Government had 
come to the conclusion “that the 
most advisable course will be to 
declare the whole of the eleven ferries 
public under the provisions of Regu- 
lation. VI of 1819 and to compensate 
the proprietor in the usual manner 
with ten years’ purchase of actual col- 
lections during the first year of the 
resumption,” 


11. By his letter dated Septem- 
ber 20, 1860 to the Government of 
Bengal the Commissioner of Rajshahye 
Division stated that total compensation 
payable to the Zamindar for the 11 fer- 
ries aggregated to Rs. 53,923-4-6 ac- 
cording to the principles determined 
by the Government, and that the 
Zamindar of Pargana Goas had peti- 
tioned the Collector of Murshidabad 
on September 3, 1860 that she should 
be allowed the annual remission of 
revenue to the ‘extent of (Sicca) 
Rs. 4,500/- for alt the ferries - and 
soliciting that the matter may be ad- 
justed as soon as possible. 
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12. Finally by letter dated No- 
vember 3, 1860, the Government sanc- 
tioned payment of Rs. 53,923-4-6 as 
compensation for the eleven ferries of 
Paragana Goas, and that the arrange- 
ment cancelled the offer of a remis- 
sion of Jumma to the extent of 
Rs. 1,000/- per anrium made in the 
letter dated November 25, 1857, for 
the Koodalghatty ferry. 


13. It is clear that originally it 
was proposed to resume only one or 
some but not all the eleven ferries, 
and abate the revenue by Rs. 1,000/-. 
Later it was decided to resume all the 
ferries in Huda Alaipur and to pay 
compensation at ten times the amount 
of profit determined “on the basis of 
one year’s working of the ferries” 
after they were taken over. 


14. It was urged, however, 
that the Zamindar was receiving out 
of the 11 ferries a gross income of 
only Rs. 5,392/~ and as they were liable 
to pay Rs. 4,800/- being the revenue 
payable to the Government, only the 
balance of Rs. 592/- remain on hand 
with the Zamindar. Unless the abate- 
ment of revenue was taken into ac- 
count the Zamindar, counsel for the 
State urged could not have been given 
as compensation nearly a hundred 
times the amount of the net annual 
profit from the ferries, But the argu- 
ment proceeds upon several assump- 
tions which are not supported by evi- 
dence. There is no evidence that the 
plaintiff’s predecessors ‘were making 
only Rs. 5,392/- gross (income) out ‘of 
the ferries. It cannot be assumed that 
because the Government collected 
from the 11 ferries Rs. 5,392/- in the 
first year after the ferries were taken 
over and the Zamindar was liable to 
pay Rs. 4,800/- that the net annual 
profit of the Zamindar from me fer- 
ries was Rs. 592/- only. . 


15. There; is nothing in the 
correspondence to indicate that any 
part of the compensation was to include 
the capitalised value for abatement of 
revenue. The ferries were regarded 
as assets belonging to the Zamindari 
and were separately assessed to reve- 
nue. It was but just that the. revenue 
assessed upon the ferries should, to 
the extent of resumption or acquisi- 
tion of ferries, be abated. . In the 
absence of any evidence to prove that 
the Government took into account the 
value of abatement of revenue and the 
Zamindar agreed to receive compensa- 
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tion, agreeing still to pay the revenue 
in respect of the ferries resumed, the 
conclusion inevitably follows that on 
the resumption or acquisition of the 
ferries the Zamindar ceased to be lid- 
ble to pay the annual revenue assessed 
upon the ferries. 


16. There is no evidence of a 
written claim made by the Zamindar 
for abatement of revenue since 1860, 
and we are unable to infer from that 
circumstance anything adverse to the 
Plaintiff. For many years, the Pargana 
was in the possession of the Court of 
Wards and it-is the case of the plain- 
tiff that from time to time -requests 
were made for abatement of revenue, 
but no relief was given and the reve- 
nue including the revenue from . the 
ferries was recovered from the Zamin- 
dar under threat of coercive process. 
No inference from the delay in making 
a claim for. abatement of ‘revenue 
arises. 


17.: The High’ Court was of the 


_ View that the claim made by the plain~ 
. tiff was barred by the law of limita- 


tion. The plaintiff was‘ claiming in 
this suit the amount of: revenue re- 
covered from him. in excess of the 
amount lawfully due from him and he 
claimed a declaration that the revenue 
stocd abated. Right to. collect reve- 
nue which is not due cannot be acquir-~ 
ed by prescription, and if the plain- 
tiff had been compelled to pay sums of 
money which he was not liable to pay 
the claim ‘could ‘properly be made 
within three years from the date on 
which the payment was made. The 
Trial Court was, in our judgment, right 
in holding that an amount of 
Rs. 14,440/- was properly recoverable. 
The Trial Court was, also right in 
declaring’ that there was complete 
extinction of liability to pay revenue 
in respect of the 11 ferries. To the 
claim for declaration of the right to 
abatement there is, in our judgment, 
no bar of limitation. Each demand for 
recovery by the Government confers 
a fresh cause of action. In any event, 
there is nothing on the record which 
suggests that the claim for abatement 
was refused, before the suit. 


18. It was urged also that the 
suit as filed in the Civil Court for 
abatement of revenue was not main-< 
tainable. This plea was not raised in 
the Trial Court. It was submitted in 
the Trial Court that some of the 
ferries in question on partition of 
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India fell within the District of 
Rajshahye in East Pakistan, and on 
that account the Court has no jucis- 
diction to try the suit. It is common 
ground that the State. of West Bergal 
was realising the entire revenue from 
the plaintiff after the partition of Irdia 
into the Dominion of India and the 


Dominion of Pakistan, in respect of. 


Account No 523-3 of the Murshidabad 
Collectorate, notwithstanding -hat 
some ferries formed part of territory 
of East Pakistan. In the view of the 
Trial Court the State of West Bengal 
adopted inconsistent defences. While 
realising the revenue the State cleim- 
ed that the entire revenue-paving 
estate was within its jurisdiction, but 
when the plaintiff claimed abatement 
of revenue the State pleaded that be- 
cause some portion of the property in 
respect of which abatement was claim- 
ed had fallen within the Dominion of 
Pakistan, the Court had no jurisdic- 
tion. It was not urged before the 
Trial Court that it was incompetent to 
entertain the suit for abatement of 
revenue. Before the High Court the 
two learned Judges who heard. the 
appeal differed. Amaresh Roy d. 
observed that the State of West Bengal 
had never raised the plea that the 
Civil Court was . incompetent to try 
the suit. The learned Judge observed 
that even after the attention of the 
Government Pleader for the State was 
invited thereto he declined to edopt 
that plea and it was not open to the 
Court of its own to take up the con- 
tention and to non-suit the plaintiff. 
S. K. Sen, J., was of the view that the 
Civil Court was not competent tc en- 
tertain the suit. Apparently the plea 
‘was never raised in the written state- 
ment and was not argued even after 
one of the Judges in the High Court 
_invited counsel to argue it. It is un- 
disputed that there is no express bar 
under any of the statutes to the -main- 
tainability of the present suit, ncr is 
our attention invited to any provisions 
of law or circumstances which may 
justify an inference to that effect. 


19. In defence to the view ex- 
pressed by S. K. Sen, J. we may 
briefly refer to the statutory and ad- 
ministrative orders on. which reHance 
was placed by the counsel for the State 
to support the view expressed by the 
learned Judges. Section 9 of Regu- 
Jation XIX of 1816 provided: 
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- “In the event of its appearing that 
the profits derived from any resumed 
ferry may have.been included in the 
permanent settlement of the estate to 
which it has heretofore been annexed, 
the Board or Commissioner, under 
whose orders the inquiry may be 
conducied, shall report the circum- 
stances, with an opinion on the merits 
of the claim, for the consideration and 
orders of the Governor-General in 
Council; and the Courts of judicature 
shall not take cognizance of any. claim 
to deductions or compensations on ac- 
count of the tolls levied at any ferry 
or ghaut.” 

This section does not exclude the juris- 
diction of the Civil Court to entertain 
a claim for abatement of revenue 
separately assessed in respect of a 
ferry which has been resumed or has 
been compulsorily acquired. Regula- 
tion 19 of 1816 was repealed by Regu- 


lation VI of 1819 by which the 


management of the ferries was trans- 
ferred from the Collector to the Magis- 
trate.. Clause MI of Regulation VI of 
a insofar as it is relevant, provid- 
ed: 

“First. No ferries shall be here- 
after considered public ferries, except 
such as may be situated at or near the 
Sadr Stations of the several Magis- 
trates or Joint Magistrates, or such as 
may intersect the chief military routes 
or other much frequented roads, or 
such as from special considerations it 
may appear advisable to place under 
the more immediate management of 
the Magistrates and Joint Magistrates. 


Second. The Government reserves 
to itself the power of determining 
from time to time ` what ferries shall 
under the preceding rule be deemed 
public ferries and as such shall be 
subject to the immediate control of the 
Magistrates and Joint Magistrates, 
X XXX- 

Third. It will be the duty of the 
several Magistrates and Joint Magis- 
trates to prepare lists of the ferries 
which in their judgment should under 
the foregoing rules be considered to 
be public ferries, and transmit them 


‘aS soon as prepared through the 


Superintendents .of Police for the 
information and. orders ots Govern- 
men 

Clause IV dealt with the power of ap- 
pointing proper persons to the charge 
of the public ferries, for the purpose of 
regulating the number and description 
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of boats to be maintained for prevent- 


ing exactions and „generally for 
promoting the efficiency of the 
Police and the safety and conven- 


ience of the community. Clause VI 
Geclared that the exclusive right to 
ply public ferries shall belong to 
Government and no person shall be 
allowed to employ a ferry boat plying 
for hire without the previous sanction 
of the Magistrate. The other clauses 
dealt with the procedure and powers 
of the Magistrate with regard to 
public ferries. This Regulation dealt 
with the power of the Government of 
Eengal to declare a particular ferry to 
be a public ferry and to manage it. 
There is nothing in the Regulation 
which excludes the jurisdiction of the 
Civil Court in the matter of revenue 
qua a private ferry resumed or ac- 
quired. 


20. 
repealed by Act 1 of 1866. By Sec- 
tion 2 of Act 1 of 1866 it was pro- 
vided that every. ferry which has been 
o? may be declared to be a public 
ferry under the provisions of Regula- 
tion VI of 1819 shall belong exclusive- 
ly to the Government. By Section 4 
it was provided that all claims for 
compensation which may be preferred 
by any person or persons for loss 
which may be sustained by them in 
consequence of any ferry having been 
declared public as aforesaid shall be 
incuired into by such Magistrate, who 
shall award compensation to any such 
person or persons who may appear 
justly entitled thereto. But Act 1 of 
1866 has no application because the 
ferries of plaintiff's predecessor were 
resumed by the Government bétween 
the years 1857 and 1860. In any case 
there is nothing. to show in any `of 
the provisions to which our attention 
was invited that a suit for abatement 
of revenue for resumption of the 
ferries is excluded from the jurisdic- 
tion of the Civil Court. f 


21. In Secretary of State for 
India in Council v. Maharajadhiraja 
Kameshwar Singh Bahadur, (1936) ILR 
15 Pat 246 = (AIR 1936 Pat 87) on 
waich Counsel for the State relied it 
was held by the High Court of Patna 
that the jurisdiction of the Civil Court 
was barred by implication in respect 
of a suit filed on the ground that 
compensation awarded was inadequate 
and was based on wrong principle. 
That case has, in our judgment, no 


Regulation VI of 1819 was. 
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bearing in the present case. The 
method for determining the compen- 
sation is provided by Act 1 of 1885 and 
the Civil Court’s jurisdiction to deter- 
mine compensation pro tanto may be 
deemed excluded. 


22. Reliance was also placed 
upon Rule 159 in. the Bengal Tauzi 
Manual, 1940, which contains rules for 
the collection of and accounting for 
land revenue and cesses in Bengal. 
Rule 159, insofar as it is relevant, 
provided: 


“The. power of sanctioning abate- 
ment of the revenue or-rent demand 
of an estate during the currency of a 
settlement will be exercised by Col- 
lectors, Commissioners, and the Board 
of Revenue as shown below:— 

x = x x Re ae 
The diverse clauses of Rule 159 vested 
power in different classes of officers to 
sanction abatement of rent or revenue. 
For instance, the Collector had power 
to sanction abatement of rent or reve-~ 
nue up to a total of Rs. 1,500/- in 
a single year in ell estates managed 
direct by the Provincial Government: 
the Commissioner had power to sanc- 
tion abatement of revenue upto 
Rs. 5,000/-. Again the Collector had 
power to sanction abatement of reve- 
nue in temporarily-settled estates bear- 
ing a revenue not exceeding Rs. 500/-. 
It wes also stated that the Collector 
had power to sanction in all estates 


- abatements in consequence of the ac- 


quisition of land under the Land Ac- 
quisition Act 1 of 1894, and, the 
Board of Revenue alone had power to 
sanction abatements due to diluvion, 
ascertained after a survey conducted 
under Act IX -of 1847.: The Board 
alone had power to sanction abate- 
ment of rent or revenue in other cases 
not specified in Rule 159. The Bengal 
Tauzi Manual, 1940 does not disclose. 
the authority under which it was pub- 
lished, and the sanction behind the 
rules. The Board of Revenue from 
time to time published instructions 
relating to the administration of reve-~ 
nue laws. The rules and instruc- 
tions set out in the Manual are 
apparently not statutory. Even as- 
suming that they are statutory 
there is nothing to indicate that they 
exclude the jurisdiction of the Civil 
Court in respect of matters relating to 
abatement of revenue in the civil suits, 
and as rightly conceded by counsel for 
the State of West Bengal, there is no 
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evidence that any such Rule like Rule 
159 was in operation at the time 
when the ferries belonging to the 
Zamindar were resumed or acquired 
by the Government of the Province 
of Donea 

S. K. Sen, J., was, in our 
sauce in. error in holding ‘that the 
Civil Court had no jurisdiction to 
entertain the claim for abatement of 
revenue and-for a declaration that the 
plaintiff was not liable to pay revenue 
in respect of the ferries which were 
chet yea by the Government. 
‘order passed by the High Court is set 
‘aside and the order passed by the Trial 
Court is restored with costs in this 
Court and in ‘the High Court. 

ii allowed. 


AIR 1971 SUPREME COURT 1253 
(V 58 C 253) 


` (From: Assam and Nagaland)* 
J. C. SHAH AND A. N. GROVER, JJ. 


M/s. The All India Tea & Trading 
Co. Ltd., Appellant v. The Collector of 
Darrang and another, Respondents. 


: Civil Appeals Nos. 1816 and 1817 
of 1969, D/- 24-9-1970. 

Land Acquisition Act (1894), Sec- 
tion 23 — Matters to be considered in 
determining compensation — Evidence 
relating to gradual rise in prices in 
area under acquisition - — Evidence 
should be considered in determining 
amount of compensation — F. A. No. 
22 of 1960, D/- 17-4-1965 (Assam and 
. Nagaland), Reversed. =. (Para 3) 

‘Mr. S. V. Gupte, Sr. Advccate, 
(M/s. D. N. Mukherjee and S. N. 
Choudhury, Advocates, with him), for 
Appellant; (In C. A. No. 1816 of 1969) 
and Respondents (In C. A. No. 1817 of 
1969); Mr. Jagadish Swarup, Solicitor- 
General of India, (Mr. Naunit Lal, 
Advocate, with him), for Respondents 
In C. A. No. 1816 of 1969) and Appel- 
lant (In C.A. No. 1817 of 1969). 

The following Judgment ' of ae 
Court was delivered by 

GROVER, J.: — These two: cross 
appeals have been brought by certifi- 
cate from a judgment of the Assam 
and Nagaland High Court in the 


*(First Appeal No. 22 of 1960, D/- 
17-4-1965 — Assam and Nagaland.) 


KN/KN/E446/70/RGC/T 


The appeal is allowed. The . 
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matter of compensation awarded in 
respect of certain land which had been 
acquired under the Land Acquisition 


` Act, 1894, hereinafter called the ‘Act’. 


By means of .a notification dated 
March 11, 1955 issued under Section 4° 
of the Act the Collector of Darrang 
sought to acquire an area of land 
measuring 7 Bighas, 10 Latchas in 
village Singrimari, Mouza Kalaigaon, 

Sub-Division Mangaladai along with 
an area of 19 Bighas, 1 katha and 4 
Latchas which gave rise to the other 
two appeals, i.e, Civil Appeals Nos. 
1781 and 1979/66. The compensation 

was awarded at the rate of Rs. 300/- 
per. Bigha as in the other appeals. On 
a reference to the. Civil Court the 
award was confirmed. The High Court 
awarded compensation for the Hat 
land .at the rate of Rs. 11,700/- per 
Bigha. . The Collector ` of Darrang as 
well as the claimant company have 
filed these appeals to this Court. 


2. We have been shown the 
plan rena which the situation of the 
land which was acquired could be de- 
termined. The land which has an 
area of 7 Bighas and 10 Latchas is 
admittedly market land and was being 
leased out at the rate of Rs. 4375/- in 


, 1953-54 and Rs. 5250/- in 1954-55.. The 


High Court took into consideration 
mainly Exhibits I and Il. Exhibit I 
was a sale deed dated May 25, 1954 
by which land measuring 1 Katha and 
8 Latchas was sold for. Rs. 2600/-. The 
other sale deed was executed on 11-2- 
1955 by which 19} Latchas were sold 
for Rs. 3,000/-::. These sales were 
of lease-hold rights and were perfectly 
relevant for being taken into account. 
The High Court rightly observed that 
sale of _free-hold: land was likely to 
fetch more than the sale of Jease-hold 
property. The High Court took the 
average of both the sale deeds and 
nate out ‘the compensatior on that 
asis. 


3. Tt appears that tae High 
Court did not take into consideration 
the evidence relating to the gradual 
rise in prices in the area with which 
we are concerned since 1950. Accord- 
ing to Keramat Ali witness No. 1 since 
1950 local people as well as refugees 
had been purchasing land near the 
Hat and constructing.C. I. Skeet roof- 
ed and pucca houses. According to 
Jagat Chandra Das, witness No. 3, the 
land which had been acquited was 
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about 200 yards from the Singrimari 
Hat and it faces the P. W. D. road. 
There were also shops and houses near 
the Hat. The price of the land in that 
. Ioeality had been increasing. Dinesh 
Chandra Dutta witness No. 5 stated 
that the claimant company had made 
a gift of about 10 Bighas of land to a 
Jocal committee for starting a school in 
1949. The school had now developed 
into a High SchooL The locality had 
become populated and was growing 
rapidly. Two P. W. D. roads near the 
market place had been constructed in 
yaddition to an existing road. All this 
ievidence showed that the land which 
was the subject-matter of acquisition 
was situate in a locality which ‘was 
developing and where steady increase 
jim price was taking place.: Moreover, 
this land is very similar to the Hat 


Jand in the connected appeals, i e., 
C As. 1781 and: 1979 of 1966 
in which judgment has been 


delivered today and for which we 
have upheld an award at the rate of 
Bs. 15,000/- per Bigha. We are accord- 
ingly of the view that for this land 
also the same rate should have been 
awarded. 


A. The appeal of the company 
äs allowed to the extent that the com- 
pensation shall be paid at the rate of 
Rs. 15,000/- per Bigha_and in addition 
15% will be paid as compensation for 
compulsory acquisition. The company 
will also be entitled to get interest at 
the rate of 6% per annum on the addi- 
tional amount awarded by us from the 
date of possession till the date of pay- 
ment. The appeal of the Collector is 
dismissed. There will be mo order as 
to costs in this Court in both the ap- 
peals. 

Order accordingly. 





AIR 1971 SUPREME COURT 1254. 
(V 58 C 254). 
(From: Assam & Nagaland) 

C A VAIDIALINGAM AND . 

A. N. RAY, JJ. 

Nasiruddin and others, Appellants 
v. State of Assam, Respondent. 

Criminal Appeal No. 285 of 1968, 
Dj- 7-4-1971. . 

Penal Code (1869), Section 457 — 
‘When accused persons eommit house 
breaking by night for purpose of com- 
cei ct A cece ace ae 


DOG/DO/B781/71/SSG/C 


A.LR. 


mitting offence of abducting woman, 
abduction being offence punishable 
with imprisonment offence under . Sec- 
tion 457 is made out. (Paras 9, 8) 

The following Judgment of the 
Court was delivered by 


RAY, J.: — This is an appeal by 
special leave from the judgment dated 
24, May, 1968 of the High Court of 
Assam & Nagaland convicting the ap- 
pellants Nasiruddin, Abdul Rashid, 
Rezauddin, Baharuddin and Shulai 
under Section 457 of the Indian Penal 
Code and convicting Rezauddin also 
under Section 323 of the Indian Penal 
Code. The appellants were each 
sentenced to rigorous imprisonment for 
six months under Section 457 of the 
Indian Penal Code and Rezauddin was 
also sentenced to rigorous imprison- 
ment for two months under Section 323 
of the Indian Penal Code. 

2 The Prosecution case was 
that on 30 April, 1962 in the early 
hours of the morning nine accused 
formed an unlawful assembly the 
common object of which was to 
abduet Jahura Bibi and being armed 
with deadly weapons broke into . the 
house of P. W. 1 Samsheruddin hus- 
band of Jahura Bibi. The accused were 
charged under Sections 148/460/457 of 
the Indian Penal Code. The Sessions 
Court acquitted the accused of the 
charges under Sections 148 and 460 of 
the Indian Penal Code, and found them 
guilty under Section 457 of the Indian 
Penal Code Each of them was sent- 
enced to rigorous imprisonment for six 
months under the said section. The Ses- 
sions Court convicted Nasiruddin 
under S. 324 of the Indian Penal Code 
and sentenced him to six months rig- 
orous imprisonment and a fine of Ru- 
pees 200/~- in default to suffer rigorous 
imprisonment for two months. The 
Sessions Court convicted Rezauddin 
under Section 323 of the Indian Penal 
Cede and sentenced him to rigorous 
imprisonment for two months. 


3. ‘The High Court held that the 
appellants entered into the dwelling 
house of the complainant by break- 
ing open the door for the purpose of 
eomrmitting an offence punishable with 


‘imprisonment. The High Court found 


eontradictions regarding the entry into 
the house by’ Rashid, Sarabuddin, Ra- 
hhuddin and Sirajuddin and therefore 
gaye them the benefit of doubt and 
Bequitted them. The High Court ac- 
quitted Nasiruddin of the’ charge 
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under Section 324 of the Indian Penal 
de and set aside the sentence pass~ 
ed by the Sessions Court in that behalf. 
Razauddin was found by the se 
Court to give a blow with a roller te 
Rahimuddin son of Samsheruddin P. 
W. I. Rezauddin was found by the 
High Court to be guilty under Sec- 
tion 323 of the Indian Penal Code. 


4, . Counsel on behalf of the ap- 
pellants contended that the conviction 
of all the appellants under Section 457 


of the Indian Penal Code without’ 


coming into any finding that the ac- 


cused entered into the house of the. 


complainant for the purpose of com- 
mitting an offence was bad.- Second- 
ly it was said that the common object 
of abducting Jahura Bibi was not 
proved and therefore there was no 
offence under Section 457 of the 
Indian Penal Code. Thirdly, it was 
said that there could not be criminal 
trespass under the Indian Penal Code 
unless it was accompanied by one or 
more of the three specific. intentions 
mentioned in Section 441 of the Indian 
Penal Code, namely, to intimidate, 
insult or annoy any person. It was 
emphasised that to constitute the of- 
fence of criminal trespass the prose- 
cution is to mention in the charge the 
intention with which the accusec is 
alleged to have committed trespass and 
the prosecution could not substitute 
one intention for another. Fourthly, 
it was said that there could be no 
conviction without any finding that 
there was any intention on the part 
of the accused to commit criminal 
trespass. The Sessions Court; it was 
said, never applied its mind fo irten- 
tion. The High Court while accepting 
the finding of the Sessions Court pre- 
sumed that it must be for the offence 
of criminal trespass. Fifthly, it was 
said that there was no finding by the 
Sessions Court or the High Court as 
to what offence, if any, the appel:ants 
committed. Sixthly, it was said that 
there was no specifice charge against 
Rezauddin under Section 323 of the 
Indian Penal Code and therefore his 
conviction was bad. Finally, it was 
said that the ingredients of Sec. 457 
of the Indian Penal Code were not 
established. 


, 5. The contentions on behalf of 
. the appellant as to whether there was 
intention of criminal trespass are ir- 
relevant because’ the prosecution case 
is under Section 457 of the Indian 
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{Prs. 3-9] 6S. C 1955 
Penal Code. Section 457 spzaks of 
lurking house trespass by night or 


house breaking by night in order to 
the committing of an offence, punish- 
able with imprisonment. 


6. The prosecution evidence 
was that the nine accused brcke open 
the front door of Samsheruddin’s 
house and assaulted him and attacked 
his son with deadly wearons and 
wanted to take by force his wife 
Jahura Bibi by catching hold of her. 
The accused caused hurt to Samsheru~ 
ddin and his son. The accused’ were 
charged under Sections 460 and 148 of 
the Indian Penal Code. We are not 
concerned with these charges by rea- 
son of the order of acquittal of the 
appellants under these charges. With 
regard. to the charge under Section 457 
of the Indian Penal Code zhe Ses~ 
sions Court found that all the accus- 
ed trespassed into the house by break- 
ing open the door of the house of 
Samsheruddin for the commission of 
an offence punishable with imprison- 
ment. The Sessions Court convicted 
them under Section 457 of the Indian 
Penal Code. 

T, The Sessions Court also 
found Nasiruddin guilty under Sec 
tion 324 of the Indian Penal Code and 
Rezauddin guilty under see 323 of 
the Indiam Penal Code 


8. The concurrent fincings of 
the Sessions Court and the Hizh Court 
are that the appellants broke ¿nto the 
house at night for the purpose of com- 
mitting an offence punishatle with! 
imprisonment. In: order to support} 
the conviction under Section 257 it isl 
necessary to prove first that there was] 
lurking house trespass 
house breaking by night. 
ingredient is that the house trespass 
or house breaking was in crder. to 
commit an offence punishable with im- 
Pprisonment. Lurking house trespass 
means that the accused took some! 
active means to conceal their pre- 
sence. The accused would take some} 
steps to escape notice. 


9, In the present case, the find- 
ings are that there is house breaking 
by night for the commission of the 
offence of abducting Jahura Bibi. The 
Sessions Court and the High Court 
found that there was no common 
object of abducting Jahura Bibi but. 
the finding is that the appellants com- 
mitted house breaking by night for the 
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purpose of committing the offence of 
abducting Jahura Bibi. The accused 
came with the object of abducting 
Jahura Bibi. House breaking by night 
was for the purpose of committing an 
offence punishable with imprisonment. 
Both the Courts found that though 
there might not be common object of 
abduction of Jahura Bibi there was 
house breaking by night for the pur- 
pose of abduction which is an offence 
punishable with imprisonment. The 
ingredients of Section 457 of the Indian 
Penal Code have been proved. There 
was no question of prejudice at the 
trial. noe 

10. The High Court correctly 
convicted the appellants. There is 
no merit in this appeal. The appeal is 
dismissed. The bail bond is discharg- 


ed. The accused will surrender to` 


serve out the sentence. 
Appeal dismissed. 


AIR 1971 SUPREME COURT 1256 
(V 58 C 255) 
(From Madras: AIR 1967 Mad 38) 
S. M. SIKRI, C. J., G. K. MITTER, 
= K. S. HEGDE, A, N. GROVER 
AND P. JAGANMOHAN REDDY, JJ. 


Hussain Bhai and others, Appel- 
lants v.. Commissioner of Income Tax, 
Madras, Respondent. 

Civil Appeal No. 1097 of 1967, D/- 
16-4-1971. s 

(A) Income-tax Act (1922), S. 34 
(4) — Section 34 (4) as inserted by 
Amendment Act of 1959 contemplates 
notice issued after coming into force 
of 1959 Act and cannot be invoked to 
validate a notice issued prior to it. 

(Para 16) 

JB) Income-tax (Amendment) Act 
11959), Section 4 — Though Section 4 
inclndes all notices issued under Sec- 
tion 34 (1) (a) before the commence- 
ment of the Act, the only ground on 
which the validity of notice cannot be 
attacked is that at the time of issue 
of the notice the period prescribed 
under Section 34 (1) (a) prior to 
amendment by Section 18, Finance 
Act (1856) had expired — (X-Ref.:: — 
Income Tax Act (1922), Section 34 (1) 
(a)) — AIR 1963 SC 1356, Foll; AIR 
1967 Mad 38, Reversed. 

Thus, a fresh notice under Sec~ 
tion 34 (1) (a) issued on 9-7-1958 in 
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its. 


respect of assessment year 1948-49 
would not be saved by Section 4 where 
the assessee’s ground of attack is thati 
the 8 years prescribed by Section 34 (1) 
proviso, (ii) as amended by 1956 Act 
have expired and not that 8 years 
prescribed by Section 34 before its 
amendment by Finance Act 1956 have 
expired. The notice being invalid the 
order of assessment based thereon js 
also vitiated. ‘(Para 17) 
Cases Referred: Chronological Paras 


. (1963) AIR 1963 SC 1356 (V 50) 


= (1964) 1 SCR 29, S. C. Prashar 
I. T. O. v. Vasantsen Dwarka- 
das 18 


Mr. T. A. Ramachandran Advocate, 
for Appellants, Mr. Jagdish Swarup, 
Solicitor-General of India and Mr. S. 
Mitra Sr, Advocate (M/s P. L. Juneja 
and R. N. Sachthey, Advocates, with 
them), for Respondent. 

The following Judgment of the 
Court was delivered by: 

SIKRI, C. J.:—This appeal by cer- 
tificate granted by the Madras High 
Court under Section 66A (2) of the 
Indian Income-tax Act, 1922, herein- 
after referred to as the Act, is from 
the judgment of tha Madras High 
Court in a reference made to it under 
Section 66(1) of the Act by the Income- 
tax Appellate Tribunel Madras Bench. 

2. The Tribunal referred the 
following question: 

“Whether the present proceedings 
initiated under Section 34(1) (a) of 
the Act against the assessee are valid 
in law?” 

3. The relevant facts may now 
be stated. For the assessment ‘year 
1948-49 (accounting year ending 
November 12, 1947) an assessment was 
made on Abdullabhai Fazalali in the 
status of an individual on September 
30, 1948, on a total income of Rs, 9,102. 
The sources of income considered 
in the assessment were share income 
trom the firm of S. A. Bhagat and Co., 
and property income. Subsequently, 
it came to light that Abdullabhai 
Fazalali had deposited Rs. 40,000/- in 
cash on July 28, 1947 in the branch 
of the Bank of India, Ltd., at Palan- 
pur, now in North Gujarat.. Abdulla- 
bhai Fazalali died on August 1, 1954. 
Notice under Section 34 (1) (a) of the 
Act was served on February 9,. 1957 
on Hussainbhai Abdullabhai as legal . 
heir and representative of the estate 
of the late Abdullabhai Fazalali. On 
March 9, 1957 a return was filed show- 
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ing the income as Rs. §,237/-, but in 
Column ‘D’ the sum of Rs. 40,000/- 
aforesaid was mentioned. 


4, While the proceedings ware 
pending under Section 23 (2) of she 
Act a petition was filed in the High 
Court challenging the validity of zhe 
proceedings under Section 34 (1) <a). 
On March 15, 1957 assessment was 
made. An appeal to the Appellate 
Assistant Commissioner under Sec- 
tion 30 of the Act was filed on April 
15, 1957. On March 15, 1958 the High 
Court dismissed the writ petition on 
the ground that the assessee had 
already availed himself of the ordi- 
nary remedies provided under the Act, 
(It appears from the order of Appel- 
late Assistant Commissioner dated 
April 29, 1958 that the High Ccurt 
expressed the view that the proceed- 
ings under Section 34 (1) (a) were 
illegal.). The Appellate Assistant Com- 
missioner, by this order following the 
finding of the High Court regarcing 
the illegality of the proceedings under 
Section 34 set aside the assessment on 
the ground that the proceedings 
initiated under Section 34 were illegal 
and not valid, 


5. The Income Tax Officer 
then issued a fresh notice. under Sec- 
tion 34 (1) (a) on July 9, 1958 to all 
the legal representatives of the de- 
ceased Abdullabhai Fazalali. By his 
order dated December 14, 1960, the 
Jncome-tax Officer held that the cash 


deposit of Rs. 40,000/- in the Bank of. 


India in Palanpur came from undis- 
closed sources of income of the assessee 
in the then taxable territories , and 
assessed it accordingly. ` 


6. We may mention that no 
reference was made tc the Income- 
tax (Amendment) Act, 1959 (I of 1359) 
by him. : f ` 

7. The assessee appealed to the 
Appellate Assistant Commissioner and 
inter alia contended that the assess- 
ment was time-barred. The Appellate 
Assistant Commissioner held that the 
Appellate Assistant Commissioner’s 
order passed in respect of the original 
proceedings under Section 34 did not 
contain any finding or direction within 
the meaning of Section 34 (3) ` and 
accordingly the assessment order dated 
December 14, 1960 was vitiated. : 

: 8. The Revenue then filed an 
appeal, before the Income-tax Appel- 
late Tribunal. The Appellate Tribunal 


set aside the order of the Appellate 
Assistant Commissioner holding that 
the proceedings under Sec. 34 (1) (a) 
had been properly initiated by the 
notices issued on July 9, 1958, and 
directed him to decide the other issues 
raised according to law. 

9. `- -We may mention that on the 
point of limitation the only point 
‘debated before the Appellate Tribunal 
was regarding the effect of the proviso 
to Sec. 34 (3) of the Act. The Appel- 
late Tribunal came to the conclusion 
that the order of the Appellate Assis- 
tant Commissioner dismissing the origi- 
nal proceedings under Section 34 (1) 
(a) against Hussainbhai Abdullabhai, 
who legally represented the assessee, 
could be construed as giving a direc- 
tion to the Incdme-tax Officer to 
initiate fresh proceedings. 

_ 10. ‘The High ‘Court in the 
reference, however, came to the con- 
clusion that the second proviso to Sec- 
tion 34 (3) would be inapplicable. The 
High Court observed: 

“There was no direction or finding 
in the Order of the Appellate Assis- 
tant Commissioner dated April 24, 1958 
as would attract that proviso. A find- 
ing for the purpose `of that proviso 
should be one on a point at issue in 
the assessment proceedings or in the 
appeal,” : 

11. Tt was contended before 
the High Court that a fresh notice 
served under Section 31 (4) (a) beyond 
eight years of the assessment order 
was barred by time. The Revenue 
contended that Section 4 of the Income 
Tax (Amendment) Act, 1959 (I of 1959) 
saved a fresh notice from the bar of 
limitation. The High Court held that 
Section 4 of Act 1 of 1959 saved the 
notice under Section 34 (1) (a) issued 
on July 9, 1958 from the bar of limita- 
tion and accordingly answered the 
question against the assessee. 

` 12. The short question before 
fis is whether Section 4 of the Indian 
Income-tax (Amendment) Act, 1959 
saves the fresh notice from the bar of 
limitation. But in order to fully deal 
with the point it is necessary to set 
out the relevant portion of Section 34 
(1) (a) as it existed at various times. 

13. The relevant portion of 
Section 34 (1), as amended in 1948, 
reads ‘as follows: 

"34 (1). I£ 

(a), The Income-tax Officer has 
reason to believe that by reason of 
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the omission or failure on the part of 
an assessee to make a return of his 
income under Section 22 for any year 
or to disclose fully and truly all 
material facts necessary for his assess- 
ment for that year, income; profits or 
gains chargeable to income-tax have 
escaped assessment for that year ...... 
he may in cases falling under Clause 
(a) at any time within eight years and 
in cases falling under Clause (b) at any 
time within four years of the end of 
that year, serve on the assessee, or 
a notice containing all or any of the 
requirements which may be included 
in a notice under sub-section (2) of 
Section 22 
The relevant portion of Section 34 (1) 
as amended by the Finance Act, 1956 
(Act XVIII of 1956) reads thus: 

“34. (1) If 

(a) the Income-tax Officer has 
reason to believe that by reason of the 
omission or failure on the part of an 
assessee to make a return of his 
income under Section 22 for any year 
or to disclose fully and truly all mate- 
rial facts necessary for his assessment 
for that year, income, profits or gains 
chargeable to income-tax have cece 
assessment for that year .........-...+ 
he may in cases falling under Cl (a) 
at any time and in cases falling under 
Clause (b) at any time within four 
years of the end of that year, serve on 
the assessee a notice con- 
taining all or any of the requirements 
which may be included in a notice 
under sub-section (2) of Section 22. 
Provided that the Income-tax Officer 
shall not issue a notice under Clause 
(a) of sub-section (1) — 


(i) for any year prior to the year 
ending on the 31st day of March, 1941: 


Gi) for any year, if eight years 
have elapsed after the expiry of that 
year, unless the income, profits or 
gains chargeable to income-tax which 
have escaped assessment 
amount to, or are likely to amount to, 
one lakh of rupees or more in the 
aggregate, either for that year, or for 
that vear and any other year or years 
after which or after each of which 
eight years have elapsed, not being a 
year or years ending before the 31st 
day of March, 1941 ............... 


14.. Section 34 (4) of the Act 
as inserted by the Indian Income-tax 
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(Amendment) Act, 1959 reads as 
follows: 
*(4) A notice under Clause (a) of 


sub-section (1) may be issued at any 


time notwithstanding that at the time 


of the issue of the notice the period 
of eight years specified in that sub- 
section before its amendment by CL 
(a) of Section 18 of the Finance Act, 
1956 (18 of 1956) had expired in res- 
pect of the year to which the notice 
relates.” 


15. Section 4 of the Indian 
Income-tax (Amendment) Act, 1959, 
provided: 

"4. Saving of notices, assessments, 
ete, in certain cases..— No notice 
issued under Clause (a) of sub-sec- 
tion (1) of Section 34 of the principal 
Act at any time before the commence- 
ment of this Act and no assessment, 
re-assessment or settlement made or 
other proceedings taken in conse- 
quence ‘of such notice shall be called 
in question in any Court, tribunal or 
other authority merely on the ground 
that at the time the notice was issued 
or at the time the assessment or re- 
assessment was made, the time within 
which such notice should have been 
issued or the assessment or re-assess- 
ment should have been made under 
that section as in force before its 
amendment by Clause (a) of Section 18 
of the Finance Act, 1956 (18 of 1956), 
had expired.” 


16. The learned counsel for the 
State quite rightly does not rely on 
Section 34 (4) of the Act to validate 
the notice because this contemplates 
a notice -issued after the coming into 
force of the 1959 Act. 


17. It seems to us that Sec- 
tion 4 of the Amending Act of 1959 
does not save the notice under Section 
34 (1) (a) issued on July 9, 1958. In 
this case we are concerned with an 
income less than 1 lac mentioned in 
Section 34 as amended by Finance Act, 
1956. It is no doubt true, as urged by 
the learned counsel, for the Revenue, 
that the first sentence of Section 4 
includes all notices issued under Cl. (a) 
of sub-section (1) of Section 34 of the 
Act at any time before the commence- 
ment of the 1959 Act and the notice 
dated July 9, 1958 falls within this 
description. But in our view the sec- 
tion does not save such notices from 
attack on all grounds whatsoever: the 
only ground which cannot be taken to 
attack the validity of the notice is 
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that at the time the notice was issted 
the period prescribed under Section 34 
(1) (a), as in force before its amend- 
ment by Section 18 of the. Finance 
Act, 1956, had expired. Is the assessee 
then raising this ground? It seems to 
us that he is not. What he is saying 
is that a notice under Section 34 (1) a), 
as amended by the Finance Act of 
1956, could have been issued under 
that Act in respect of the assessmant 
year 1942-49 till April 1, 1957, and 
when the Finance Act of 1956 came 
into force he came to be governed by 
the 8 year period prescribed by the 
Act as amended by the 1956 Act and 
not the. 8 year period prescribed by 
the Act as it existed before the amend- 
ments made in 1956. Accordingly the 
assessee’s ground of attack is that the 
8 years prescribed by Section 34 as 
amended after 1956 have expired and 
not that 8 years prescribed by Sec. 34 
before its amendment by Finance Act, 
1956 have expired. In our view the 
stand taken by the assessee is correct. 

18. We are supported in the 
view we have taken by certain obser- 
vations of Sarkar, J., as he then was 
in S. C. Prashar, I. T. O. v. Vasantsen 
Dwarkadas, (1964) 1 SCR 29 at page 90 


= (AIR 1963 SC 1356 at p. 1380). 


The Court in that case was not con- 
cerned with assessment years in zes- 
pect of which a notice could be issued 
under Section 34 (1) (a) of the Act, as 
amended bv the Finance Act of 1956, 
` but the present case was visualised by 
Sarkar, J., in that case. He observed: 


“So, though Section 4 of the 1959 
Act freed a notice from the bar of 
limitation in respect of it imposed by 
the 1948 amendment, it did not al- 
together do away with all prescrip- 
tions of time. In spite of Section 4, 
a notice contemplated by it would be 
subject to the prescription of time as 
to its issue under the 1939 Act and 
may be, under Section 34 as it stood 
before the 1939 amendment. If If the 


notice was issued after the . 1956 


amendment it would also be sulject 


to the prescription as to time pro- 
vided by that amendment. (Empkasis 
supplied). 


Then it was’ said that if 
Section 4 applied to a notice issued 
more than eight years after the vear 
in which the income escaped assess- 
ment but before the 1956 amendment 
came into force in a case where the 
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escaped income of the year was less 
than Ks, 1;00,000/-, the position would 
be curious. A notice issued in a 
similar case after the 1956 amendment 
would be bad under Section 34 as it 
then stood and Section 4 could not 
save it for it saved notices only from 
the effect of the 1948 amendment. The 
position then would be that in a case 
involving the same amount of escap-. 
ed income for. the same year, a 
notice issued before 1956 amendment 
and invalid under the 1948 amend- 
ment would be validated and a more 
recent notice equally invalid under 
both the earlier and present laws 
would remain invalid. Assume that 
the position is somewhat curious or 
incongruous. But that seems to me to 
be the result of the words used. For 
all we know that might have been 
intended. However strange, if at all, 
the result may be, I do not think the 


. Courts can alter the plain meaning of 


the language of the statute only on the 
ground. of incongruity if there is 
nothing in the words which would 
justify the alteration. As I have said 
earlier, in this case there is nothing to 
Justify: the alteration of the plain 
meaning.” 

19. We agree with the observa- 
tions of the learned Judge. But, as 
we have said, this Court was not con- 
cerned with a case governed by period 
of liniitation as prescribed in 1956 and 
accordingly we do not find it neces- 
sary to refer to the reasoning of the 
other learned Judges. 

20. Accordingly we set aside 


‘the judgment of the High Court and 


answer the question in favour of the 
assessee, with costs throughout. 
‘Appeal allowed. 


AIR 1971 SUPREME COURT 1259 
(Vv 58 C 256) 
(From: Orissa)* 
I. D. DUA AND" V. BHARGAVA, JJ. 
The Management of Hospitals, 
Orissa (In C. As. Nos. 76 and 77 of 
Director of Health Services, 
Orissa (In C. A. No. 78 of 1970), Ap- 
pellants v. Their Class IV Employees 
(In C. As. Nos. 76 and 77 of 1970), 
Their Workers (In C. A. No. 78 of 
1970), Respondents. ` 
Civil Appeals Nos. 76 to 78 of 
1970, D/- 24-3-1971. 


*(Cases Nos..20 of 1964: 2 of 1966 and 
_lo of 1968, D/- 31-3-1969 — Orissa.) _ 
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_ Industrial Disputes Act (1947), 
Section 10 (1) (d) — Hospital run by 
Government as a part of its function 
is not an industry and its employees 
are not workmen—So the matter relat- 
ing to their service conditions cannot be 
an industrial dispute and reference by 
Government under Section 10 (1) {d) 
is incompetent — (K-Ref.: Sections 2 

.G), 2 (k) and 2 (s). AM 1970 SC 
1407, Applied. (Para 2) 


Primarily hospitals are free and 
without profit motive. Existence of a 
few beds for which payment is accept- 
ed from patients do not make hospi- 
tals commercial. (Para 3) 


Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 1407 (V 57) 

= (1970) 1 SCC 735, Manage- 

ment of Safdarjung Hospital, 

New Delhi v. Kuldip Singh , 

Sethi 2, 3, 4 
(1968) ATR 1968 SC 554 (V 55) 

= (1968) 1 SCR 742, Secy. 

Mad. Gymkhana Club Em- | 

ployees’ Union v. Management ' 

of The Gymkhana Club 
(1960) ATR 1960 SC 610 (V 47) 

= (1960) 2 SCR 866, State of 

Bom. v. The Hospital Mazdoor 

Sabha 


Mr. Niren De, Attorney General 
for India, (M/s. B. P. Singh and D. N. 
Mishra, Advocates, with him), for Ap- 
pellants (In all the Appeals); Mr. N. C. 
Sikri, Advocate, for Respondents (In 
all the Appeals). f 


The following Judgment of the 
Court was delivered by 


BHARGAVA, J: — These three 
appeals by special leave challenge two 
Awards passed by the Industrial Tri- 
bunal, Orissa in three references made 
by the Orissa Government under Sec- 
tion 10 (1) of the Industrial Disputes 
Act No. 14 of 1947 (hereinafter refer- 
red to as “the Act’). The first two 
references, out of which Civil Appeals 


Nos. 76 and 77/1970 arise, related to- 


various conditions of service of Class 
IV employees employed in different 
hospitals owned and run by the State 
Govt. The third reference, which has 
given rise to Civil Appeal No. 78 of 
1970, similarly related to conditions of 
service of employees employed in the 
T. B. Wards and the X-Ray Therapy 
Section in different hospitals, sanato- 
riums and infectious Wards of vari- 
ous medical units owned and run by 


ee 
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the State Government. In all these 
references, one of the grounds raised 
on behalf of the management of the 
hospitals, or the Director of Health 
Services, Orissa was that a hospital! 
run by the Government is not an 
‘industry’ within the meaning of Sec- 
tion 2 (j) of the Act and that the 
employees of the Government posted 
for the time being in such hospitals 
cannot be held to be workmen within 
the meaning of Section 2 (s) of the 
Act. It was urged that, therefore,. 
there were no industrial disputes 
within the meaning of Section 2 (k) of 
the Act and the references made by 
the Government were illegal and in- 
valid. The references besides these 
Government hospitals, also related to 
some other institutions; but we are 
not concerned in these appeals with 
those institutions, as the Tribunal it- 
self refused to give an award in res- 
pect of the employees of those institu- 
tions. The Tribunal, however, held 
that these hospitals, sanatoriums and 
infectious wards of medical units, to 
which these references related, were 
covered by the definition of “industry” 
in the Act and, thereupon, proceeded 
to deal with the conditions of service 
on merits. The Tribunal, thus, over- 
ruled the preliminary objection -raised — 
on behalf of the appellants. The 

appellants in these appeals again 


challenged the correctness of the 
Tribunals view that these hos- 
pitals and other institutions own- >` 


ed and run by the Government 
could be held to be ‘industries’ under 
the Act, besides challenging the awards 
on merits. We have heard counsel for 
parties on this question as.a_ prelimi- 
nary point in view of a recent decision 
of this Court which appears to us to 
be fully applicable. 


2. At the time when the 
TribuanI gave the awards, the view 
of this Court which was prevailing was 
that expressed in State of Bombay v. 
The Hosptial, Mazdoor Sabha, (1960) 
2 SCR 866=(AIR 1960 SC 610). In that 
case, it was held that a Hosptial is an 
industry. Before the Tribunal, it was 
urged that that decision had been im- 
pliedly overruled by this Court in 
Secretary, Madras Gymkhana Club 
Employees’ Union v. Management 
of the Gymkhana Club. (1968) 2 SCR 
742=(AIR 1968 SC 554). The Tribunal 
rightly held that the latter case had 
not over-ruled the former, though it did 
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cast a little doubt on its correctness 
by stating that the decision in the for- 
mercase may be said to be on the verge 
of the question as to what institut-ons 
ean be held to be ‘industries’ under the 
Act. However, since then, a larger 
Bench of this Court “has clearly laid 
down that a hospital run by the Gov- 
ernment cannot be held to be an 
“industry” under the Act and has ex- 
plained what facts have to be proved 
to exist before a hospital. can be held 
to be an industry. That decision is in 
the Management of Safdarjung Hos- 
pital, New Delhi v. Kuldip Singh Sethi, 
(1970) 1 SCC 735 = (AIR 1970 SC 
1407) and other connected cases. In 
dealing with the Hospital Mazdoor 
Sabha case (supra), the Court said:— . 


“We may now consider closely the 
Hospital Mazdoor Sabha case and the 
reasons for which it was held that the 
workmen employed in a hospital: were 
entitled to raise an industrial dispute. 
We may say at once that if a hosrital, 
nursing home or dispensary is run as 
a business in a commercial way there 
may be found elements of an industry 
there. Then the hospital is more shan 
a place where persons can get treat- 
ed for their alent - It' becomes a 
business”. 


Having thus ee wen a hospi- 
tal, nursing home or dispensary may be 
held to be an industry, the Court pro- 
ceeded to examine in detail the princi- 
ple laid down in the Hospital Mazdoor 
_ Sabha case and held that it had taken 
an extreme view of the matter which 
was not justified. Thereafter, apply- 
ing the principle to the Safdarjung 
Hospital in New. Delhi run by the 
Government, the Court held it not to 
be an ‘industry in the following 
‘words:— 

“It is - obvious that Safdarjung 
Hospital -is not embarked on. an 
economic activity which can be said 
to be analogous to trade or business. 
. There is. no evidence that it is more 


treated. This is a part of the funciions 
of Government and the hospital is run 
as a Department of Government. It 
cannot, therefore, be said to be an 
industry”. 


This principle clearly applies to all 
the hospitals and institutions the em- 
ployees of which were the subject- 
matter of the present three references 
before the Tribunal. All these. are 


institutions run by the Government 
and they are no more than places 
where -persons can get treated. They 
are being run as a part of the function 
of the Government of Orissa and were 
being run as departments of Govern- 
ment. Consequently, the principle laid 
down in the Safdarjung Hospital case, 
(1970) 1 SCC 735. = (AIR 1970 SC 
1407) (supra) is fully applicable and 
negatives the contention of the work- 
men that these references were com- 
petent. - 


3. Learned counsel appearing 
for the respondent-workmen, how- 
ever, urged two aspects before us in 
support of his submission that the 
Safdarjung Hospital case, (1970) 1 SCC 
735 = (AIR 1970 SC 1407) should not 
be held to be applicable to these ap- 
peals before us. One aspect was that 
there was a finding by the Tribunal 
that some of these hospitals have paid 
beds where patients coming for treat- 
ment have to make payment for oc- 
cupying the beds. On this account it 
should be held that these hospitals 
were being run.in a commercial way. 
The mere fact that payment is accept- 
ed in respect of some beds cannot lead 
to the inference that the hospitals are 
run as a business in a commercial way. 
Primarily, the hospitals are meant as 
free service by the Government to the 
patients without’ any profit motive. 
It may be mentioned that, connected 
with the- case of the Safdarjung Hospi- 
tal, was the case of the Tuberculosis 
Hospital which was a part of the 
Tuberculosis. Association of India. In 
that Hospital, there were beds for 
which payment was accepted, as well 
as beds which could be occupied with- 
out any payment. The Court still held 
that that Hospital could not be held to 
be an industry.. The existence of a few 
paid beds, thus, does not make any dif- 
ference. 


4, The second aspect urged by 
learned counsel was that in this case 


than a place where persons car. get : the respondent-workmen did not have 


a proper opportunity to lead evidence 
to show that these Hospitals: were 
being run as a business in a commercial 
way, and made a request that we may 
remand this case to the Tribunal for 
giving an opportunity to.the workmen 
to lead evidence on this point. We do 
not think that this is a fit case where 
an order of remand should now be 
made. The hospitals run by the Orissa 
Government are’ exactly similar in 
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nature to the Safdarjung Hospital run 
by the Central Government in New 
Delhi. The decision:of this Court in 
the Safdarjung Hospital case, (1970) 1 
SCC 735 = (AIR 1870 SC 1407) is, 
therefore, fully applicable and no use- 
ful purpose can be served by an order 
of remand. l 


5. The appeals are, conse- 
quently, allowed and the awards of 
the Tribunal are set aside on the 
ground that the references to the Tri- 
bunal made by the Government under 
Section 10 (1) (d) of the Act were 
incompetent. - We leave parties to bear 


their own costs. h - . 
. Appeals allowed. 


AIR 1971 SUPREME COURT 1262 
(V 58 C 257) 
(From: Jammu `& Kashmir)” 
J. M. SHELAT AND 
C. A. VAIDIALINGAM, JJ. 


Bansilal Kohistani, Appellant v. 
Rishi Kumar Kaushal, Respondent. 
ws Posies Appeal. No. 204 of 1970, DJ- 

(A) J. & K. Representation of ‘the 
People Act (1957); Section 132 (4) — 
Corrupt practice — To constitute cor- 
rupt practice false statement must be 
in relation to personal character of a 
candidate and should be such as is 
likely to prejudice his prospects .in the 
election — If the statement relates to 
political character it does‘ not amount 
to corrupt practice — (X-Ref.: — Re- 
presentation of the People Act (1951), 
Section 123 (4) — (Case law discussed) 
—~ (EI. P. 37 of 1967, D/- 15-12-1969 
J. & K. reversed on facts). 

(Para 23) 


Allegations of depravity or im- 
morality or affecting the moral or 
mental qualities of a person are state- 
ments relating to the personal charac- 
ter or. conduct of a person. Attribut- 


ing acts of violence.to a candidate even - 


if such acts are done during his politi- 


cal career, is a statement relating to 


the personal character and conduct. If 
the conditions of Section 132 (4) are 
satisfied it is irrelevant to inquire 
whether the statement has been made 
as a.counter blast to another state- 


*(E. P. ee 37 of 1967, D/- 15-12-1969 
— J. & K) 
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ment -issued by the opponent. The 
statement must be one: reasonably 


‘calculated to prejudice the prospects of 


the. candidate’s election. The initial 
onus of establishing the circumstances 
mentioned in Section 123 (4) is on the 
election petitioner and when once he 
discharges that onus, the burden shifts 
to the candidate making a false state- 
ment of ‘fact to show what his belief. 
was. (Para 23) 

Held, on a consideration of the 
impugned booklet that the finding of 
the High Court that statements con- 
tained in paras 16, 17 and 20 amount . 
to corrupt practice under Section 132 
(4) of the. Act could not be sustained 
becduse the false statement did not 
relate to the personal character of the 
election petitioner. (Para 40) 


(B) J. & K. Representation of the 


. People Act (1957) (as amended by Act 


11 of 1967), Section 123 — The 
Supreme Court in appeal should 
permit the respondent to support the 
judgment in his favour even on 
grounds which were negatived in that 
judgment — (X-Ref.: — Representa- 
tion of the People Act (1951), S. 116-A) 
-— AIR 1965 SC 669 and C. A. No. 1125 
of 1970,.D/ 21-1-1971 (SC), Foll 
(Para 42) 
Cases Referred: Chronological Paras 
(1971) C. A. No. 1125 of 1970; 
D/- 21-1-1971 = 1971 SCD 192, 


Thepfulo Nakhro Angami 
v. Shrimati Revoluei alias Rani 
M. Shaiza 42 


(1970) AIR 1970 sc 1231 (V 57) 
= (1970) 1 SCC 392, Dev Kanta 
Barooah v. Golak Chandra 
Baruah 21 
(1970) AIR 1970 SC 1841 (V 57) 
= (1969) 2 SCR 766, . Guruji 
. Shrihari Baliram Jivatode v. 
Vithalrao > ` 22 
(1965). AIR 1965 SC 141 (V 52) 
= (1964) 7 SCR 790, Kular - 
Singh v. Mukhtiar Singh -I8 
(1965) AIR 1965 SC 669 (V 52) 
`= (1965) 1 SCR 712, Ramanbhai 
Ashabhai Patel v. Dabhi Ajit 
Kumar Fulsinji 42 
(1965) AIR 1965 SC 677 (V 52) 
= (1965) 1 SCR 175, Seopal 
Singh v. Ram Pratap 19 
a962 AIR. 1962 SC 1156 (V 49) -` 
= (1962) Supp 3 SCR 114, | 
Inder Lal v. Lal Singh 17 
(1960) 22 ELR 261 (SC), Gangi l 
Reddy T. K. v. Anjaneya 
Reddy 16, 26, 48 
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(1901) 5 OM & H 155, Cumber- 
land Cockermouth Division 
Case 22 


M/s. R. K. Garg and D. P. Singh, 
Advocates of M/s. Ramamurthi and 
Co., M/s. A. K. Gupta, R. K. Jain, 

7. Francis and S. P. Singh, Advo- 
cates, for Appellant; Mr. Ramnath 
Bhalgotra, Miss Swaranjit Sodhi and 
Mr. S. S. Khanduja, Advocates, for 
Respondent. 


The following Judgment of the 
Court was delivered by 


VAIDIALINGAM, Ja — This ap- 
peal, under Section 123 of the Jammu 
‘and Kashmir, Representation of the 
People Act, 1957 (hereinafter to be 
Teferred to as the Act} as amended by 
Act 11 of 1967, is directed against the 
judgment.and order dated December 
15, 1967 of the High Court of Jammu 
and Kashmir in Election Petition No. 
37 of 1967. Section 123 of the Act 
corresponds to Section 116-A of the 

Representation of the People Act, 1351. 


2. In the General Eleccion 
held in 1967, the appellant and the 
respondent . had duly filed their nomi- 
nation for ‘election to the Jammu 
and Kashmir Legislative Assembly 
from the Reasi Assembly Constitu- 
ency. Scrutiny of the nomination 
papers was conducted on January 23, 
1967 and the polling took place on 
February 21, 1967. The counting of 
the ballot papers took place on Febru- 
ary 27, 1967 and the appellant was 
declared duly elected by a majority 
of 418 votes. The respondent filec an 
election petition on April 8, 1967 be- 
ing No. 37 of 1967 challenging the 
election of the appellant on the grcund 
that various. corrupt practices, set out 
in the petition, had been committed by 
the appellant, his agents and ozher 
persons with his consent in the said 
election. In consequence the respon- 
dent prayed for declaring the election 
of the appellant from the said comsti- 
tuency as null and void. 


3. . In paragraph 6 of the elec- 
tion petition, the respondent enumerat- 
ed the various corrupt practices stated 
to have been committed during. the 
election, in consequence of which the 
election of the respondent was - woid. 
It is not necessary for us to set out 
the various corrupt practices referred 
to in paragraph 6 of the election peti- 
tion. The election of the appelant 
had been declared to be void by the 
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High Court only on the ground that 
the matters mentioned in paragraphs 
16, 17 and 20. of the booklet Ex. P. W. 
1/II constitute corrupt practices under 
Section 132 (4) of the Act correspond- 
ing to Section 123 (4) of the Repre- 
sentation of the People Act, 1951. We 
may have to deal with certain other 
matters referred to in paragraph 6 of 
the election petition in the later part 
of the judgment, as the learned coun- 
sel for the respondent has tried to sup~ 
port the judgment of the High Court 
by attacking the finding recorded 
against him in respect of some of those 
allegations. 


4. Item No. 2, of paragraph 6 
refers to the appellant, his agents, 
polling agents and other persons with 
his consent having published certain 
posters and booklets containing state- 
ments of facts, which were false and 
which they either believed to be false 
and did not believe to be true in 
relation to the personal character and 
conduct of the respondent. Sub-item 
(a) of item No. 2, refers ‘to the publica- 
tion of a booklet under the caption 
“open letter from Dehati (Rural) Con- 
ference to Mr. Rishi Kumar Kaushal 
and other Jan Sangh leaders”. This is 
Ex. P. W. i/IL H ve pobu hed by 
one ia Singh R. W. 53, an active 
worker of the Indian National Congress 
and the agent of the appellant. Lal 
Singh was later on appointed by the 
appellant as his polling agent. Ex. 
P. W. 1/II was alleged to contain 
wrong facts in several paragraphs 
enumerated in the petition. There 
were other allegations. of corrupt 
practices mentioned in paragraph 6 of 
the election petition. . 


5. The appellant in his written 
statement pleaded that none of the al- 
legations that had been made against 
him by the respondent in the election 
petition contained material facts consti- 
tuting the alleged corrupt practices. He 
further pleaded that the respondent had 
not mentioned the parties who are al- 
leged to have committed the corrupt 
practices nor the dates and places 
when the corrupt practices are alleg- 
ed to have been committed. Regard- 
ing the various allegations. of corrupt 
practices, the appellant denied that he 
had committed any such corrupt 
practices and that in any event the 
allegations do not amount to. corrupt 
practice in law. With reference to 
Ex. P. W. 1/1, the booklet, the appel- 
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lant averred that the publication was 
really a rejoinder issued to a poster 
Ex. P. W. 1/B issued by the Jan 
Sangh party, to which the respondent 
belonged. He further pleader that 
P. W. 1/11 was published long before 
the respondent became a candidate in 
the election and its object was to 
educate the voters of the constituency. 
With reference to the various para- 
graphs in Ex, P. W. 1/II, relied on by 
the election petitioner as constituting 
corrupt practice, the appellant plead- 
ed that the matters referred to in the 
booklet do not affect the personal 
character or conduct of the respondent 
and that they never affected him 
beneath the politicians. Those matters 
contained in Ex. P. W. 1/II dealt only 
with the respondent as a politician and 
they were only criticism of the res- 
pondent in his public character as a 
politician and of the political party, 
the Jan Sangh, to which he belonged. 
It was only a criticism of the Jan 
Sangh party and its economic and 
political ideology. He also controvert- 
ed the various other allegations mags 
in the election petition. 


6. R. W. 53 Lal Singh has 
given evidence that he published the 
open letter Ex. P. W. I/II as a reply 
to the poster Ex. P. W. 1/B issued by 
the Jan Sangh. He has also stated 
that the contents of Ex. P. W. 1/11 are 
correct and that the publication was 
T in the first week of December, 

T. Issue No. 2 runs as follows: 

“Whether the respondent, his elec- 

‘tion agent and agents published the 
booklet “Dehati Conference kee Taraf 
se Shri Rishikumar Kaushal’ aur 
deegar Jansanghi leaderon ke nam 
Khuli Chitthi” in the name of one Lal 
Singh an active worker of the Con- 
gress and distributed it amongst the 
voters of the Constituency from 1-2-67 
to 20-2-1967 and whether the said 
booklet contained facts in relation to 
Rishi Kumar petitioner -which were 
false and which were either believed to 
be false or were not believed to be 
true?” 

8. Ex. P. W. 1/IT is a pamphlet. 
It purports to be from the Dehati 
Rural Conference to Mr. Rishi Kumar 
Kaushal and other Jan Sangh leaders. 
Rishi Kumar is the respondent herein 
and he was at the material time a sit- 
ting member of the Legislative As- 
sembly. There is a photo of Lal Singh 
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in the said pamphlet. Tt calls itself an 
open letter. It consists of 21 para- 
graphs and the relevant paragraphs 
for the purpose of this appeal are 
Nos. 16, 17 and 20. There are mis- 
takes in the official- English transla- 
tion of the pamphlet and there are 
also mistakes in the translation of the 
said paragraphs by the High Court. 
Both the learned counsel have agreed 
before us that the following transla- 
tion of the said three paragraphs is 
substantially correct. 

“Paragraph 16— 


Who raised the dueciton of the 
village and the town? When in the 
month of September, 1966; two persons 
of the rural area Sailanian -— Dhani 
Ram and Baldev Singh came to Reasi, 
and they caught a shop keeper sawing 
wood in an unauthorised manner and 
you with the aid of your urban 
colleagues madè an attack on them 
and raised the question; that these 
people from the village come to town 
and drink and roam aimlessly like 
vagabonds, ete. And they were kept ` 
in jail for a night, the doctors and the 
lawyers who were in Reasi were 
instructed not-to take up their cause 
and they received no aid. It was the 
next day that they were bailed out 
from jail. No one from Reasi town 
came to their rescue, Thereafter they 
went to the Court of the D. C. Udham- 
pur and there they instituted a case 
against 10-11 persons, including you. 
Then you gave them some small coins 
paise and asked for a pardon. But it 
has been seen that some of your 
sathis are found drinking from morn- 
ing till evening. You rely on their 
support. Have you ever taken action 
against them? Or is it that we alone 
from the village are bad characters? 
The urban question has been raised by 
you and now you are preaching 
separation between the urban and the 
rural people, and that two foundations 
are being laid now. Who has laid 
these foundations? And who raised 
the rural question?” 

Paragraph 17. 


“It is an incident of four years 
ago that you had in this very manner 
incited our village brethren. On that 
account a few Hindus and Muslims of 
Talwada jointly seized the cattle and 
livestock of the peasants living in the 
hills, when they were taking them to 
their home. Their cattle and livestock 
were impounded. For this, these 
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peasants filed cases in Courts against 
their own brethren and a few persons 
of Talwada were arrested. The case 
against them has been going on till 
recently. Buf have you ever render- 
ed any help to them in Courts? They 
had to-suffer and thus incur expense 
upto the Courts in Srinagar — buż you 
merely did propaganda about cow 
Slaughter, you_never took into consi- 
deration that the peasants invariably 
carry on the sale and purchase of 


cattle and livestock. The livestock 


keeps moving up and down. What 
marks these cattle carried to indicate 
that they were on their way to the 
slaughter housé? What work you have 
done for the benefit’ of the village? 
Every effort has been made thet in 
every way the villagers are rendered 
weak. For this reason alone, you have 
been knocking at every door and 
staggering around saying: Vota for 
me. Have you the face to ask for 
votes? “yeh munh aur masoor ki dal”. 
Now you secure the votes from your 
town. Don’t hope for the village. You 
commit deception and people from the 
village get.a bad name. We from the 
village have done everything for you 
and after 20 years this is the reward 
you have given us. Now you reap as 
you sowed (Jaisa kiya waisa bhogo). 
Take a razor and shave the heacs of 
the villagers. Kaushal Sahib, that is 
all that is left to be done. Now you 
consider, who should be voted. Strike 
off the name of ‘taking’ and insert the 
name of ‘giving’. $ 
Paragraph 20. 


“Now we have sef up the Dehati. 


Conference on November 20, 1966. 
Now you do what you please. Now no 
villager will come to you for being 
hurt, nor shall anyone else. Now you 
fix an iron curtain outside your town, 
so that nobody casts eyes on your 
golden city and you enjoy the wealth 
robbed from the poor.” 

9. The High Court with refers 
ence to paragraphs 16, 17 and 20 of the 
pamphlet Ex. P. W. i/II held that the 
allegations contained therein constitute 
statements of fact in relation to the 
personal conduct and character of the 
respondent, With reference to para- 
graph 16, the High Court held that the 
respondent is shown to have apologiz~ 
ed after paying some money and that 
he extricated himself from a criminal 
case and that the respondent is shown 
to be an associate of.drunkarcs on 
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whose support he comes and that these 
statements of fact were false and have 
not been proved by the appellant to 
have been made in a bona fide manner. 
Again with reference to paragraph 17, 
the High Court is of the view that 
the respondent is charged with negli- 
gence and is stated to be responsible 
for the misfortune of certain arrested 
persons. In particular the High Court 
has held that in this paragraph “the 
petitioner is shown to have preached 
cow-slaughter (which is indeed hein- 
ous from Hindu point of view).” The 
High Court has further held that there 
are also allegations that the respon- 
dent has committed acts of fraud. 
These averments have been held by 
the High Court to be wrong and false 
statements of facts and not proved to 
be correct and such a type of pro- 
paganda has materially affected the 
prospects: of the respondent’s election 
as they touched his personal conduct. 


10. With reference to the aver- 
ments in paragraph 20 of the Ex 
P. W. 1/11, the High Court is of the 
view that there is an allegation that 
the respondent has looted the property 
of the poor and that he is further 
charged with appropriating the loot- 
ed property. Such an allegation, 
which is false, relates to the personal 
character of the respondent. The 
High Court winds up its discussion on 
paragraphs 16, 17 and 20 of Ex 
P.. W. I/II as follows: l 


__ “The above referred to allegations 
made in paras 16, 17 and 20 are in 
my opinion statements of fact which 
are in relation to the personal charac- 
ter and conduct of the petitioner. He 
is described as one who apologised for 
extricating himself from a criminal 
case by paying money to the other 
side. He is shown to be an associate 
of drunkards on whose support he 
counts and in whose company he 
moves. He is also shown to be a 
preacher of cow-slaughter (a mala fide 
statement which is likely to rouse 
the wrath of Hindu Janta against him 
and to malign him). He is said to be 
begging for votes from door-to door 
(on humiliating terms). He is said to 
have committed acts of fraud and in 
the end what is worst is that he is 
asked to appropriate the Jooted pro- 
perty of the poor. The statements of 
facts have been made in the booklefj 
Ex. P. W. I/II with the clear intention 
of maligning and defaming -the peti- 
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tioner and degrading him in the eyes 
of the voters. These statements are 
false and have not been proved to be 
correct. These statements of fact have 
been made by an active worker of 
the Congress who was not only a work- 
er in election of the respondent but 
also his polling agent. It is true that 
the booklet was published before the 
notification calling upon the candidates 
to file nomination papers in the Con- 
stituency was made. May be also that 
the booklet was published only in re- 
ply to the poster Ex. P. W. 1/b en- 
titled ‘Dihati Bhai Hoshiar Bash’ issued 
by Jan Sangh as is argued. But it was 
issued on the eve of the election and 
in this there is a clear mention of elec- 
tion propaganda”. 


11. Finally the Higħ Court 
held that the allegations referred to 
in paragraphs 16, 17 and 20 of the 
booklet Ex. P. W. 1/II are statements 
of fact, which are false and have been 
made in relation to the personal cha- 
racter and conduct cf the petitioner 
and therefore fall within the ambit of 
Section 132 (4) of the Act.. The High 
Court further finds that there is over- 
whelming evidence on record to show 
that the said booklet was distributed 
and circulated by the author of the 
booklet R. W. 53 and other workers 
of the Congress party including the 
election agent of the appellant and the 
appellant himself amongst the people 
in different villages of the Consti- 
tuency during the election and also 
just before the poll. 


12. All other allegations of cor- 
rupt practice made in the election peti- 
tion were either held to be true or 
not proved. But on the basis of the 
finding on paragraphs 16, 17 and 18 of 
Ex. P. W. 1/11, the High Court held the 
appellant guilty of corrupt practice 
and as such set aside his election after 
declaring it void. 


13. Mr. R. K. Garg, learned 
counsel for the appellant, urged two 
contentions: (i) that the statements 
‘contained in the above three para- 
graphs -do not relate to the personal 
eonduct or character of the respondent 
and that, on the other hand, they are 
only by way of a criticism of the res- 
pondent as a politician and the politi- 
eal activities of the Jan Sangh Party 
to which he belongs. The High Court 
has misinterpreted and misunderstood 
the various. statements made in the 
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above paragraphs when it came to the 
conclusion that they amount to corrupt 
practice; (ii) regarding publication and 
distribution of the pamphlet by the 
appellant, his agent, or by any person 
with his consent, the learned Judge 
has merely extracted the evidence on 
the side of the appellant and the res- 
pondent and has entered a finding that 
there is overwhelming evidence on 
record to show that Ex. P. W, L/II has 
been distributed and circulated in dif- 
ferent villages during the election and 
before the poll. The learned Judge 
has. not expressed any opinion as to 
which evidence he accepts or rejects, 
and as such the finding in this regard 
is grossly vitiated. sg 

14. Section 132 of the Act cor- 
responding to Section 123 of the Re- 
presentation of the People Act, 1951 
deals with corrupt practices and sub- 
section (4) is as follows: ` 


_ “The publication by a candidate or 
his agent or by any other person, of 
any statement of fact which is false, 
and which he either believes to be 
false, or does not believe to be true, 
in relation to the personal character or 
conduct of any eandidate, or in rela- 
tion to the candidature, or withdrawal 
or retirement from contest, of. any 
candidate being a statement ` reason- 
ably calculated to prejudice the pros- 
pects of that candidate’s election”. 


45. Sub-section. (4), quoted 
above is the same as Section 123 (4} of 
the Representation of the People Act, 
1951 and the contents of the said sub- 
section have been laid down in several 
decisions of this Court. We will first 
refer to the broad principles laid down 
in those decisions and then advert to 
the relevant paragraphs of the book- 
let Ex. P. W. 1/II and will then deal 
with the contentions of Mr. Bhalgotra, 


supporting the findings of the High. 


Court in relation to those paragraphs. 


16. In T. K. Gangi Reddy v 
M. C. Anjaneya Reddy, (1960) 22 ELR 
261 (SC) this Court stated that the 
words “personal character and con- 
duct” are so clear that they do nof 
require further elucidation or defini- 
tion. The character of a person may 
ordinarily be equated with his mental 
or moral nature. Conduct connotes “a 
person’s acticns or behaviour”. It has 
been further held that if otherwise a 
statement comes under sub-section (4) 
of Section 123 as corrupt practice, it 
will be no answer to plead that the 
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statement was made as a counter blast 
to a rival statement of an opponent 


17. In dealing with sub-section 
(4) of Section 123 in Inder Lal v. Lal 
. Singh, (1962) Supp 3 SCR 114 = (AIR 
1962 SC.1156) this Court observed as 
follows: 


. "Tt would be noticed that in pre- 
scribing the requirement that the false 
’ statement should have relation to the 
personal. character of the candidate, a 
distinction is intended: to be drawn be- 
tween the personal character of the 
candidate and his public or political 
character Dissemination of 


een een csere 


false statements about the . personal. 


character of the candidate thus con- 
stitute a corrupt practice”. . 

In the same decision it has also been 
pointed out that though. it is clear 
that the statute wants to make a broad 


distinction between public and political , 


character on the one hand and private 
character on the other, it is obvious 
that a sharp and clear cut dividing 
line cannot be drawn to distinguish 
the one from the other. But never- 
theless the Courts will have to draw a 
working line to distinguish private 
character from public character. 


18. It has further been pointed 
out ‘in Kultar’ Singh v. Mukhtiar 
Singh, (1964) 7 SCR 790 = (AIE 1965 
SC 141) that the document must `-be 
read as a whole and its purport and 
effect determined .in a fair, objective 


and reasonable manner and that at the `. 


election time the -atmosphere is. usual- 
ly surcharged. with partisan feelings 
and emotions ‘and . some allowance 
must be made in. that regard.: 


19. Dealing with: sub-section (4) 
of Section 123, in Sheopat Singh. v. 
Ram Pratap, (1965) 1 SCR 175 = (AIR 
1965. SC 677) this Court Observed as 
follows: 

“The sub-section is ‘dean to 
achieve this dual purpose, namely, 
freedom of speech and prevention `of 
malicious attack'on personal character 
or conduct, ete., of rivals. The purity 
of an election is sought to be main- 
tained without affecting- the freedom 
of expression. The sub-section prohi- 
bits any statement of fact in relation 
to-.personal - ‘character or condet~ of 
any candidate, which is not onlv- false 
but also’ the ‘candidate making it 
either believes it to be false or does 
not believe it to be true: It implies 
that a. statement of fact relating” to 
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the personal character or conduct etc., 
of a-candidate can be made, if it is 
true. -Even if it- is false, the candidate 
making it is protected, unless he makes 
it believing it’ to be false or not 
believing it to be true, that is to say 
statements which: are not true made 
bona fide are also outside the ambit of 
the provision. To be within the mis- 
chief of sub-section (4) of Section 123 
of the Act, such a statement shall 
satisfy another test, namely, it shall be 
a statement reasonably calculated to 
prejudice the. prospects of the election 
of the candidate against whom it is 
made. The word “calculated” means 
designed: it denotes more than mere 
likelihood and imports a .design to 
affect voters. It connotes a subjective 


‘element though the actual effect of 


the statement on the electoral mind 
reflected in. the result may afford a 
basis to ascertain whether the said 
statement: was reasonably calculated 
to achieve that effect. The emphasis 
is on the-calculated effect, not on the 
actual. result, though the latter proves 
the former”. 

20. It has been further stated 
in the said decision: 

“The boundary between personal 


‘character and conduct. and public 


character and conduct is well drawn, 
though, sometimes, it is thin. Some- 
times: a statement. may appear to touch 


- both: the candidate’s personal as well 


as public character’. 


ranek: In Dev Kanta Barooah v. 
Golak Chandra Baruah, (1970) 1 SCC 
392 = (AIR 1970 SC 1231): this Court 
had to consider - whether an allega- 
tion calling as “Deshdrohita” a person 
who was having. military contracts 
during the 1942° movements was a 
statement in relation to his personal 
character or conduct. It was held that 
the said allegation was only a .reflec- 
tion on the political conduct of the 
person concerned in siding with the 
British Government rather than join-' 
ing the Congress, which was carrying 
on a movement against the British for - 
achieving independence of the country. 
In that context it was held that ‘the 
statement was not in. relation to the 
personal character. or conduct of the 
party concerned “as there is no imputa- 
tion of any depravity or immorality”. 
_ 22. ---In Guruji Shrihar Baliram 
Jivatode v. Vithalrao, (1969) 2 SCR 
766'= (AIR 1970 SC 1841) it was held 
by this Court that the statements 
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which were under consideration do not 
make any reflection on the moral or 
mental qualities “of the person against 
whom those statements had been 
made”, The following observation of 
Darling J. in Cumberland (Cocker- 
mouth Division), (1901) 5 OM & H 155 
case has been quoted with approval in 
some -of the decisions of this Court 
referred to above: 


“What the Act forbids js this. You 
shall not make or publish any false 
statement of fact in relation to the 
personal character or conduct of such 
candidate; if you do, it is an illegal 
practice. It is not an offence to say 
something which may be severe about 
another person nor which may be un- 
justifiable nor which may be deroga- 
tory unless it amounts to a false state- 
ment of fact in relation to the per- 
gonal character or conduct of such 
candidate; and I think the Act says 
that there is a great distinction to be 
drawn between a false statement of 
fact which affects the personal charac- 
ter or conduct of a candidate and a 
false statement of fact which deals 
with the political position or reputa- 
tion or action of the candidate. If 
that were not kept in- mind, this 
statute would simply have prohibited 
at election times all sorts of criticism 
which was not strictly true relating to 
the political behaviour and opinions -of 
the candidate. 
ly provides that the false statement, in 
order to be an. illegal practice, must 
relate to the personal character and 
personal conduct”. 

Darling J. was dealing with a provi- 
sion similar to Section 123 (4). 


23. From a review of the deci- 
sions referred to above, it follows 
that in order to constitute corrupt 
practice under Section 123 (4), the 
false statement should have been in 
relation to the personal character’ of 
the candidate. Ifa false -statement 
is made with regard to the public or 
political character of the candidate, it 
would not constitute a corrupt prac- 
tice even if it- is likely to prejudice 
the prospects of that candidate’s elec- 
tion. Circulation. of false statement 
about the private or personal charac- 
ter of the candidate during the period 
preceding the election is likely to work 
against the freedom of election itself 
inasmuch as the effect created by false 
statement. cannot be met by denial in 
proper time and so the Constituency 


That is why it careful- _ 
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has to be protected agaînst the circula- 
tion of such false statements which are 
likely to affect the voting of the elec- 
tors. If a statement of fact affects the 
man beneath the politicians, it touches 
the private character: and if it affects 
the politicians it does not touch his pri- 
vate character. Some allowance will 
have to be made in respect of state- 
ments made in election meetings as 
the atmosphere is usually surcharged 
by partisan feelings and emotions. 
Allegations of depravity or immorality 
cr affecting the moral or mental quali- 
ties of a person are statements relat- 
ing to the personal character or con- 
cuct of a person. Attributing acts of 
violence to a candidate even if such 
acts are done during his political 
career, is a statement relating to the 
personal character and conduct. If the 
conditions of Section 123 (4) are satis- 
fied it is irrelevant to inquire whether 
the statement has been made as a 
counter-blast to another statement 
issued by the opponent. The state- 
ment must be one ‘reasonably calculat- 
ed to prejudice the prospects of the 
candidate’s election. The initial onus 
of establishing the circumstances 
mentioned in Section 123 (4) is on the 
election petitioner and when once he 
discharges that onus, the burden shifts 
to the candidate making a false state- 
ment of fact to show what his belief 
was. 

24, Bearing in mind the above 
propositions, we will now proceed. to 
consider whether the statements in 
paragraphs 16, 17 and 20 in Ex. 
FP. W. I/II are statements in relation to 
the personal character or “conduct of 
the respondent. 


25. In considering this ques- 
tion it is necessary to note that the 
respondent was then a sitting member 
of the Legislative Assembly and the 
pamphlet itself is addressed not only 
to the respondent but also to other 
Jan Sangh leaders. There is no ccn- 
troversy that the respondent belonged 
to Jan Sangh Party. 


26. Before we consider the 
contents of the said three paragraphs 
of Ex. P. W. 1/II. we can deal with and 
dispose of the contentions raised on 
behalf of the appellant that the boak- 
let was issued as-a counter blast to 
the pamphlet issued by the Jan Sangh 
Party Ex. P. W. 1/B. As stated by 
this Court in T. K. Gangi Reddy's 
case, (1960) 22 ELR 261 (SC) Sec- 
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tion 123 (4) defining corrupt practice, 
fs not conditioned by any proviso tə 
the effect that it would cease to >e 
a corrupt practice if the statement 
was made to counteract the rival state- 
ment of an opponent. Therefore, it 
follows that if the conditions mer- 
tioned in sub-section (4) of Section 123 


are held to be satisfied, it is irrelevant 


to inquire whether the ‘booklet Ex. 
P. W. 1/Ii, has been published as a 
counter-blast to Ex. P. W. 1/B. 


27. Now coming to the mate- 
rial portion of the pamphlet itself, we 
are of the opinion that the High Court 
has misunderstood and misinterpreted 
the averments contained in paragrapks 
16, 17 and 20. Before we deal with 
paragraph - 16, we will consider the 
nature of the statements made in paré- 
graphs 17 and 20. 


28. Paragraph 17 in substarce 
refers to seizure of cattle and livestack 
of the persons when they were being 
taken to their home. There is a refer- 
ence to the cattle’ being impounded 
and the persons filing a case in the 
Court. The charge’ is that the respon- 
dent never rendered any help to those 
persons who had been arrested and 
tried by the Courts. There is a refer- 
ence to the respondent doing pro+ 
paganda about the cow-slaughter and 
his not having done anything for: the 
benefit of the. villagers. In spite of 
not doing anything to the villagers, 
the respondent is alleged to be asking 
for votes from the villagers. It is fur- 
ther stated that. the people’ of tke 
village have been helping the respon- 
dent for over 20 years and the lat-er 
had done nothing to help the villagers. 
This paragraph, unfortunately, has 
been understood by the learned Jucge 
as containing’ the statements. to the 
effect: - 

(a) that the respondent is a 
preacher. of cow-slaughter and that it 
is a mala fide statement made to rouse 
the wrath of Hindu Janta against him 
and to malign him, 

(b). that the respondent is bank 
for votes from door ‘to door cn 
humiliating terms, 

(c) that. the respondent has’ ecm: 
mitted acts of fraud. 


29. -None of the above andis 
sions drawn by the High Court- iron 
paragraph. 17 are supported by: the 
statements contained. therein. On the 
other hand, 


it is a wholesale attack: 
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against the respondent as a politician 
for having ignored the requirements 
of the village and the villagers: but 
at the same time trying to win their 


‘votes which he does not deserve. There 


is no statement to the effect that the 
respondent has preached cow-slaughter 
in which case it will be a very serious 
allegation. On the other hand, the 
Statement is that the respondent did 
propaganda about cow-slaughter: Nor 
is there any allegation that he is beg- 
ging for votes on humiliating terms. 
Even if such a statement is there, it 
will not be a statement in relation to 
the personal character.or conduct. On 
the other hand, every candidate dur- 
ing elections makes requests for votes 
and for this purpose he may he visit- 
ing the voters from door to door. To 
say that a candidate is asking for 
votes, has no reference to the personal 
character or conduct of that candidate. 
But the actual statement in paragraph 
17 is that he is knocking at every 
door and staggering around saying 
“vote for me”. In our opinion, this 
statement has no relation to the per- 
sonal character or conduct of the res- 
pondent and it only criticises him 
for asking for votes from the voters 
when he has not done any good to 
them; nor is there any statement to 
the effect that the respondent has com- 
mitted acts of fraud. An argument 
was made by Mr. Bhalgotra, learned 


-counsel for the respondent that there 


is an averment that the respondent 
has committed deception and the peo- 
ple from the village. get bad name. 
Deception, according to .the learned 
counsel, consists in the respondent hav- 
ing misled the people ` into believing 
that the cattle were being taken for 
slaughter and when ‘the villagers got 
into trouble, when they attempted to 
prevent -the cattle -from being so 
taken, the respondent did not render 


‘any help to them. We are not inclin- 


ed to accept this interpretation sought 
to:be placed. on these averments in 
paragraph 17. The deception that is 
referred to is attributed to the people 
of the town generally and the people 


: from the village suffering on account 


of that. This only reveals the antago- 
nism af the villagers to the town 
people on the ground that the latter 
exploit the village people for their 
own purpose, Therefore, none “of the 
reasons given by. the learned Judge 
for coming to the conclusion that para- 


1270 S. C. [Prs. 29-33] Bansilal v. Rishi Kumar (Vaidialingam J.) 


graph 17 contained statements in rela- 
tion to the personal character or con- 
duct of the respondent appeal to: us. 


30. 
the learned Judge had taken the view 
that there is an allegation that the 
respondent has been asked to appro- 
priate the looted property of the 
poor. Here again there isa fallacy 
underlying the reasoning of the High 
Court. Paragraph 20 in substance is 
only to the effect that there is a wide 
disparity between the people in the 
town and in the villages and that .the 
former are gaining at the expense of 
the latter. It is in this context that 
it is. sarcastically mentioned that the 
people of the town.can put up an iron 
curtain and enjoy the advantages gain- 
ed from the poor. The sentiments 
underlying paragraph 20.reveal only 
the grievance of the people in the 
villages that their claims. are being 
neglected and that the people in the 
town are having all the ‘benefits at 
the expense of.the village people. The 

words “wealth: robbed” . have been 
understood by the learned Judge as 
the property looted from the poor. 
There is no warrant for such an inter- 
‘pretation. Those ~ expressions have 
been used’ only to bring out very 
forcibly that the people in the town 
are having all the benefits at the ex- 
pense of the people of the villages who 
are comparatively. 
Therefore, paragraph 20 again, in. our 
opinion, does not contain.any state- 
ment relating to the personal character 
or conduct of the respondent. | 


; 31. - - Taking up. paragraph “16, 
the High Court has. held that it con- 


tains two statements which relate to 


the personal character or.conduct . of 
‘the ‘respondent, .namely, (a). that the 
respondent apologised -for extricating 
himself from a criminal ease..by` pay~ 

ing money to the other side, and (b) 
the. respondent is shown to be anvas- 
sociate of drunkards on. whose support 
he counts and in whose company ‘he 
moves. Broadly; the. statements ` im 
paragraph 16, relate to-:the attack of 
two:..persons by the urban people 
including the respondent, their arrest 
and the case instituted by. them being 
dropped or compromised on the res- 
pondent asking for a pardon by. pay- 
ing some small amount. There is’ a 


further . statement that: the respondent, 
relies on the support of his | companions 


who are ‘found ie fom morning 


Coming to paragraph 20,. 


stated to be. poor. , 
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till evening and -the respondent not 
having taken any action against aoe 
cannot blame the villagers. 


32. Here again the theme seems 
to be the same, namely, of the town 
people receiving a more favourable 
treatment than the people in the 
villages. There is no such averment 
as understood by the High Court that 
the respondent is an associate of 
drunkards on whose support he counts 
and in whose company he moves. On 
the other hand, there is a statement 
that some of the sathis of the respon- 
dent are found: drinking from morning 
till evening and that. the respondent 
relies on their support. This support, 
referred to, must relate to the political 
support that the ‘respondent derives 
from such persons. This. averment 
will have to be taken along with the 
statement contained in the-earlier part 
of paragraph 16, that the respondent 
along with his urban. friends after 
attacking the two persons. mentioned 
therein has raised the question that 
the people from the village come to 
town and drink and roam aimlessly 
like vagabonds. Read in this manner 
the idea is quite clear, namely, .. that 
the respondent.and his. other urban 
friends charge ‘the. villagers of drink- 
ing when they. come to town and the 
villagers in turn charge the respon- 
dent that his own companions in the 


-own ‚are also ` persons whọ drink 


There is.no reference in these’ allega- . 
tions to. the personal character or con- 
duct of. the. respondent. But, on the 
other hand, it is really a.criticisrn by 
the village people of the habits and 
manners of the people” in the town in 
retaliation to ‘the allegations made 
against the village people.. Therefore, 
it follows that there is no such state- 
ment in paragraph 16 to the effect that 
the respondent is an associate of 
drunkards on whose support he counts 
and in whose company, he moves. 


33... This leads. us to. the 
question whether the High Court ` is 
correct in its finding that in paragraph 
16, the respondent is described as 
one who apologised . for extricating 
himself from a criminal case- by- pay- 
ing money to the other side. So. far 
as this aspect is concerned, Mr. Garg, 
referred ‘us to the evidence to` show 
that a criminal complaint was. actual- 
ly filed against. : the respondent ..and 
others. and -that the matter was com- 
promised: on: an apology tendered.- by 
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the respondent. If that -is- so, the 
counsel urged, ‘the statements contan- 
ed herein even assuming that they 
relate to the personal character of the 
` respondent, are true and therefore 
they do not amount to corrupt 
practice under Section 123 (4). On the 
other hand,” Mr. Bhalgotra, learned 
counsel for the respondent, pointed out 
that the evidence regarding the fil:ng 
of a complaint and the respondent 
having tendered an apology is nn- 
satisfactory and such evidence should 
not be acted upon. The evidence 
bearing on this matter may be refer- 
red to. In paragraph 16, the two 
persons who are stated to have come 
to Riasi and assaulted are Dhani Ram 
and Baldev Singh. Baldev Singh aas 
given evidence as R W. 37. He Aas 
deposed that about two years prior. to 
his giving evidence, he and Dhani Ram 
had gone to the town of Riasi and 
visited the shop of Shyam Lal Jargar: 
When a piece of timber was sought to 
be used as fire wood by Shyam Lal, 
Dhani Ram tried to seize the piece of 
timber on the ground that it belong- 
ed to the firm of Jodha Mal and Cem- 
pany, in which he was employed. On 
this a hue and cry was raised by ‘the 
people of the town which included the 
respondent. Ali of them beat the wit- 
ness and Dhani Ram. After referring 
to the fact that their complaint. to the 
police was not taken on file, the wit- 
ness has stated that he-went with 
Dhani Ram and Amar Nath R. W. 43 
to Udhampur to file a complaint 
before the Court. He speaks further 
to the fact of filing of the com- 
plaint and that on the next day a com- 
“promise was brought about between 
the parties. He has produced Ex 
R. W. 37/1, the complaint, and the 
vakalat executed by him in favour of 
Durga Dutta, Vakil, R. W. 18, has been 
produced as R. W. 18/2-A. R. W. 12, 
Fateh Singh also refers to the inci- 
dent of ‘attack on Baldev Singh R. W. 
37 and Dhani Ram, in which the res- 
pondent and certain other town peo- 
ple also took part. He speaks to 
having stood as a surety for Baldev 
Singh and Dhani Ram for obtaining 
their release. He refers to haring 
delivered a letter to Durga Dutt, Vakil, 
at Udhampur and to Baldev Singh and 
Dhani Ram coming to’ Udhampur to 
file the- complaint. . R. W, 18is a 
lawyer at Udhampur. He speaks of 
Baidev Singh and -Dheni Ram having 


-of the criminal 
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come to him on September 19, 1966 
with a letter from Mr. Raghunath Das, 
Advocate, Riasi He has also spoken 
to Baldev Singh and Dhani Ram giv- 
ing him instructions to file the eri- 
minal complaint. He has produced the 
vakalats Ex. R. W. 18/2 and Ex. R W. 
18/2A, executed by Dhani Ram and 
Baldev Singh respectively in respect 
complaint. He has 
referred to the fact that he signed the 
complaint petitions and filed them in 
the Court of the A. D. M., Udhampur 
on September 20, 1966. The Magi- 
strate forwarded the two complaints 
to the Station House Officer, Riasi, for 
investigation. He has stated the rea~- 
sons as to why the vakalats were re- 
tained by him, by saying that when a 
complaint petition is sent by the Court 
to the police for inquiry through the 
complainant himself, the vakalats are 
retained by the lawyer. He has no 
doubt . admitted that he is the 
maternal uncle of the appellant. 


: 34. R. W. 43; Amar Nath has 
spoken to his knowing Baldev Singh 
and Dhani Ram and also to the inci- 
dent which took place in Riasi and 


_ their being beaten by the people in- 


cluding the respondent. He has- 

further referred to R. W. 12 request- 
ing him to accompany Baldev Singh 
and Dhani Ram to Udhampur for fil- 
ing a criminal complaint and to his 
having actually accompanied them. 
He further deposed to R. W. 18 being 
engaged as a counsel and _to the filing 
of the complaints by Baldev Singh 
and Dhani Ram. In cross-examination 
this witness has. stated that the res- 
pondent got the case compromised and 
the various accused in the criminal 
complaints were told that if any fine 
was: imposed on them, it will be paid 
by the respondent and his party, the 
Jan Sangh. 


35. R. W. 53 Lal Singh, who is 
the author of Ex. P. W. 1/II, in’ which 


.these allegations have been made, has 


deposed to the effect that the state- 
ments contained therein are all true 
and correct. ` 


. 36. Mr. Garg very strenuously 
pleaded for the acceptance of the evi- 
dence, referred to above, which, accord- 
ing to him, establishes the truth of the 
averments regarding the filing of the 
criminal complaints: and the proceed- 
ings being dropped in view of the com- 
promise entered into between the 


’ the criminal complaints 


° 
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parties. Mr. Bhalgotra, learned counsel 
for the respondent, on the other hand 
pointed out even if the above evidence 
is accepted, in toto, that the allega- 
tions that the criminal proceedings 
were dropped because of the respon- 
dent paying money and asking for a 
pardon will not stand established. 
The allegation that a person paid 
money to a complainant to drop the 
criminal proceedings is a statement 
relating to the personal character or 
conduct of that person.’ If so, the 
counsel urged that the findings of the 
High Court that the appellant is guilty 
of corrupt practice is justified. 


l 37. We are of the opinion that 
the evidence referred to above is ac- 
ceptable and it substantially proves 
the truth of the allegations regarding 
the incident referred to in paragraph 
16 leading to the filing of the criminal 
complaints and their not being pro- 
_ceeded with due to compromise 
arrived at between the parties. So far 
as we could see, the learned Judge has 
not properly considered the above evi- 
dence when he recorded a finding that 
the allegations regarding the filing of 
and the res- 
pondent entering into a compromise 
are false and have not been proved to 
be correct. The alegations regarding 
the attack said to have been made 
against Baldev Singh and Dhani Ram 
by some of the people in Reasi includ- 
jng the respondent is established by 
the evidence of R. Ws. 37, 12 and 43. 
Their evidence is corroborated by Ex, 
P. W. 37/1, the complaint, stated to 
have been made before the A. D. M, 
Udhampur. The ninth defendant in 
the said complaint is Rishi Kumar 
Kaushal, the respondent. The sub- 
stance of the complaint is that R. W. 37 
and Dhani Ram had come to Reasi on 
September 14, 1966 where they were 
given a beating by the accused, named, 
in the’ complaint which included the 
respondent. It also refers to the fact 
that the police did not take the com- 
plaint on the file and that is why it 
was being presented before the Court 
That complaint is dated September 19, 
1966. That the police declined to en- 
tertain the original complaint made by 
R. W. 37 and Dhani Ram is borne out 
by the evidence of R. Ws. 12 and 43. 
That R. W. 37 and Dhani Ram went to 
Udhampur to file the complaint is 
also established by the evidence of 
R. Ws. 12 and 43. In fact R. W. 43 
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speaks to having accompanied Baldev . 
Singh and Dhani Ram ` to Udhampur 
to contact the lawyer and have the 
complaint filed before the Court. 


- 38. Ample corroboration is — 
found for the above evidence in the 
testimony of an independent witness 
R. W. 18. Durga Dutt R..W. 18 is a 
practising lawyer at Udhampur and 
he has spoken to Baldev Singh and 
Dhani Ram coming to him on Septem- 
ber 19, 1966 with a letter of recom- 
mendation from one Raghunath Dass 
and he has also produced the said 
letter as R. W. 18/1. He has also pro- 
duced the two vakalats executed in his 
favour by Baldev Singh and Dhani 
Ram and they have been marked as 
Ex. R. W. 18/2 and Ex. R. W. 18/2A. 
He has further referred to the filing 
of the complaint before the A. D. M., 
Udhampur and to the Court handing 
over the complaint with a endorse 
ment to the police at Reasi to investi- 
gate and report. No doubt, this wit- 
ness has admitted that he is the 
maternal uncle of the appellant here- 
in, but that circumstance alone will 
not warrant the rejection of the evi- 
dence of this witness. Therefore, it is 
clear that there was an incident as 
spoken to by R. W. 37 in which the 
respondent also was involved and in 
connection with that incident a com- 
plaint was actually filed. before the 
A. D. M.,.Udhampur and as we have 
already said the respondent was the 
ninth defendant in the complaint. 


39. R. W. 43 has stated that 
the respondent Rishi Kumar Kaushal 
got the criminal case compromised and 
that the respondent further represent- 
ed that if any fme was imposed the 
same will be paid by the respondent 
and his party. This is an answer 
elicited from R. W. 43 in cross-exa- 
mination. This answer clearly esta- 
blishes that the criminal’ complaint 
evidenced by Ex. R. W. 37/1 did not 
proceed further and the matter end- 
ed by the parties entering into a.com- 
promise. No doubt the respondent has 
gone to the extent of denying even: 
about the incident of attack spoken 
to by R. W. 37 and the filing of the 
complaint. He has further denied that 
he ever entered into any compromise 
in respect of any criminal complaint. 


40. We are not inclined to ac- 
cept the evidence of the respondent on 
this point in view of the overwhelming 
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oral and documentary evidence, which 
conclusively establishes the events 
leading up to the filing of the com- 
plaint Ex. R. W.- 37/1 and to the 
proceedings being dropped because of 
a compromise. 
who was one of the complainants does 
not speak to any apology being given 
by the respondent, but we have already 


pointed out that R. W. 43 has clearly. 


stated that the criminal case was omn- 
promised. In view of all these circim- 
stances the inference is  irresistidle 
that the criminal case must have come 
to. a close because of a compromise 
arrived at by the parties and probably 
due to some sort of. apology giver. by 
the respondent, But even if it is held 
that there is no evidence that the res- 
pondent actually tendered any apology, 
nevertheless, as the other allegations 
are held to have been substantielly 
true, any reference to respondent 
asking for a pardon in paragraph 16, 
must only be considered to be a higaly 
exaggerated version given by the 
author of the booklet. But on that 
ground it cannot be held that the al- 
legations regarding the filing of the 
criminal complaint are not “rue. 
Therefore, the view of the High Ccurt 
that the statement in paragraph 16 
that the respondent apologised and 
extricated himself from criminal case 
by paying money, is false, cannot be 
accepted, as.we are of the opinion, that 
the said allegation has been proved to 
be correct. To conclude there are no 
statements of fact in paragraphs 17 
and 20 of Ex. P. W. I/II in relation to 
the personal character or conduct of 
the respondent. There is no allegacion 
in paragraph 16 that the resporcent 
is an associate of drunkards. The 
averment in.the said paragraph thati 
some of the companions of.the res- 
pondent on whose political support the 
respondent relies are found drinking 
from morning till evening, does not 
relate to the personal character or 
conduct of the respondent. The allega- 
tion in the.said paragraph regarding 
the respondent extricating himself 
from a criminal case filed by Baldev 
Singh and Dhani Ram has been prcved 
to be true and as such falls ovtside 
S. 132 (4)°of the Act. Therefore, if 
follows that the finding of the High 
Court that the statemants contain2d in 
paragraphs 16, 17 and 20 amount to 
corrupt practice under Section 182 (4) 
of the Act, cannot:be sustained. 


No doubt R. W. 37, 
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41. On .the above conclusion 
arrived at by us it becomes unneces- 
sary to consider the second contention 
of Mr. Garg that the High Court's 
finding regarding the publication and 
distribution of the booklet Ex. P. W. 
I1/II,.is erroneous and is not based upon 
the evidence in the case. 


42. Mr. Bhalgotra, learned 
counsel. for the respondent however, 
has attempied to support the judg- 
ment of the High Court by attacking 
the findings. recorded against his client 
in respect of paragraphs 7, 8, 10, 18 
and 19 in Ex. P. W. 1/10 He has not 
attacked the findings recorded by the 
learned Judge on other allegations of 
corrupt practice made by the respon- 
dent in his election petition. In 
Ramanbhai Ashabhai Patel v. Dabhi 
Ajitkumar Fulsinji, (1965) 1 SCR 712 
‘= (AIR 1965 SC 669) it has been held 
by this Court that on a consideration 
of justice, this Court should permit the 
respondent to support the judgment in 
his favour even upon the grounds 
which were negatived in that judg- 
ment. The same view has been 
reiterated recently by this Court in 
Shri Thepfulo _Nakhro Angami_v. 
Shrimati Raveluei alias Rani M. 
Shaiza C. A. No. 1125 of 1970, D/- 
Though the above 
decisions were given under the Re- 
presentation of the People Act, 1951, 
Mr. Garg, learned counsel for the ap- 
pellant, accepted the position that the 
same principles are applicable to the 
present appeal which has-been filed 
under the Act. We have permitted the 
respondent to support the judgment in 
his favour by establishing, if he can, 
that the findings recorded by the High 
Court against him, with regard to 
paragraphs 7, 8, 10,18 and 19, are 
erroneous. 

. 43. There is a slight mistake in 
the official. translation of those para- 
graphs and the Jearned- counsel for 
both the parties agreed that the follow- 
ing translation may be adopted. The 
said paragraphs are as follows: 

“Paragraph ' 

. In the last. 20 years whichever 
Government: was formed one after the 
other and _whenever their Ministers 
and Government Officers visited Reasi, 
you threw: stones at them and made 
personal attack on them. ‘Instead | of 
welcoming the: guest, along with city 
folks .and other strayed. Jansanghies 
insulted them. Did Jan Sangh give 
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you such instructions as to assault 

with the help of Reasi’s Jan Sanghi 

Goondas the Minister and other Gov- 

ernment officers when they visit 

Reasi. Is this called democracy?” 
“Paragraph 8. 


Whenever you started any agita- 
tion against the Government, you put 
forward the misguided groups of the 
village folks and such of the urban 
people who were with you, all them- 
selves went underground. Thus the 
poor villagers faced lathi charge, tear 
gas and even bullets Who did this 
deception and who got it done?” 

“Paragraph 10. 


In the past when famine condi- 
tions arose due to shortage of wheat, 
you instead of rendering help got 
wheat supply stopped to village people 
through a city Panchayat and rotten 
atta (wheat powder) which was full of 
worms, distributed in villages, which 
our children and women and elders 
people had to eat. Were the villagers 
not human beings?” 

“Paragraph 18. 

Which of the Ministers or Govern- 
ment Officers have you allowed to go 
out of the Reasi City without being 
stoned in the last twenty years. Often 
the villagers had problems fto be 


resolved but you did not let them be’ 


solved. Did you alone have the right 
to think of good and evil and thus save 
the roots of the villages and bring 
bad name to the village people’. 


“Paragraph 19. 


Last year when Khan Saheb had 
come to Reasi to resolve the difficulties 
of uprooted persons, some of the 
uprooted villagers were suddenly 
instigated and some Jan Sanghi 
Goondas made an attack on him. At 
whose instance all this happened. The 
villagers were already ruined, you 
again made them your target by giv- 
ing them wrong advice and you start- 
ed leading them all Demands were 
to be put up to the Hon’ble Minister 
but you did the reverse. We were 
again the victims. Think for your- 
self. . Who is responsible for downfall 
of the uprooted ones? Who has taught 
the people not to let Officials go back 
alive from Reasi and to throw stone 
at them where did you get all this 
power? There are many other areas, 
cities which are thickly populated but 
there human beings are treated like 
humans”, 
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paragraphs 7, 18 and 19 together 
and has held that the evidence esta- 
blishes that the respondent was res- 
ponsible for organising demonstrations 
and instigating assaults on Ministers 
and other Government Officers. In 
this view the High Court held that the 
statements contained in the said para- 
graphs do not come under Section 132 
(4) of the Act as those statements were 
not false. Dealing with paragraphs 8 
and 10 the High Court has held that 
the allegations made ‘therein do not 
relate to the personal character and 
conduct of the respondent and there- 
fore, is outside Section 132 (4) of the 
Act. It has further held that in any 
event the respondent has not satis- 
factorily discharged the burden of 
proving the falsity of those allegations. 
It is in consequence of these findings 
that the High Court held that Sec- 
tion 132 (4) of the Act does not apply 
to the allegations made in these para~ 
graphs. 


45. Mr. Bhalgotra, learned 
counsel for the respondent, very 
strenuously attacked the finding 


recorded by the High Court on this 
aspect. We will first take up para- 
graph 10. It has to be borne in mind 
that the respondent was a sitting 
member of the Legislative Assembly. 
The allegation in paragraph 10 is that 
when there was a shortage of wheat, 
the respondent was responsible for 
stopping the supply of wheat to village 
people and in turn got rotten wheat 
powder distributed to the villagers, 
which had to be consumed by the 
people of the village. The insinuation 
is that the village people have not 
been properly treated by the respon- 
dent when he was representing their 
Constituency in the Assembly. As we 
have already pointed out from the 
decisions cited earlier that the publie 
and political character of a candidate 
are open to the public view and public 
criticism and even if any false state- 
ments are made about the political or 
public conduct or character, the elector 
would be able to judge the allegation 
on merit and may not be misled by 
any false allegation in that behalf. 
Even if a false statement is made in 
regard to the publie or political charac- 
ter of a candidate, it would not con- 
stitute a corrupt practice even if it is 
likely to prejudice the prospects of 
that candidate’s election. In our 
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opinion, the statements contained -in 
paragraph 10, quoted above, has no 
Teference to the personal character or 
conduct of _ the respondent. Mr. 
Bhalgotra has, no doubt, drawn our 
. attention to’ the evidence of R. Ws. 
5, 6, 12 and 28 to establish that: no 
rotten atta was -supplied to the 
villagers and that the respondent in 


y 


any event was not responsible for the- 


same. On the other hand, according 
to the counsel, the evidence skows 
that far from being responsible for the 
supply of rotten atta to the villazers, 
whenever any complaints were receiv- 
ed, the respondent did his best to help 
the villagers. We do not think it 
necessary tó go into this evidence be- 
cause of the view that we take that 


the statement in paragraph 10 hes no 


relation to the personal character or 
conduct of the respcndent. On the 

other hand, they are statements’ relat- 
` ing to the respondent as a politician 
and even if those statements are alse, 
they will not come under Seetior 132. 
(4) of the Act. 


46. Coming to eee 8, it 
deals with the role played by the res- 
pondent and his urban. associates in 
agitations against’ the” Government. 
Here again the implication is that the 
urban people including the respondent 
start agitation against the Govern- 
ment and always put. the villagers in 
the forefront. The villagers had to 


bear the brunt of any action that was - 


taken by the Government to put down 
the agitation and in that connection it 

is stated that the villagers had. tc face 
lathi charge, tear gas and even bullets. 


AT. | Mr. Bhalgotra, urged that 
the’ allegations contained in this para- 
graph really relate to the personal 
character or conduct of the respondent. 
The learned. ‘counsel pointed out that 
the insinuation in this (para) thet the 
villagers were fired upon by the auth- 
orities is absolutely mischievous and 
false. In this connection, the learned 
counsel drew our- attention to the evi- 
dence of R. Ws. 22 and ‘53 tc:. the 
effect that there has been no firing in 
Reasi. He also referred us to the evi- 
dence of respondent as P. W. 42 that 
there was no firing in Reasi. .In our 
opinion the ‘statements - contained : in 
paragraph 8 have no relation tc. “the 
personal ‘character or conduct of the 
respondent. On’ the. other. hand. the 
whole tenor:of the allegation. made 


therein is -to. the. effect that. in- all agi- 
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tations’ against the Government, 
villagers are made to suffer and urban 
people like the respondent con- 
veniently keep themselves in the back- 
ground. The reference to the villagers 
having to face lathi-charge and tear- 
gas and even bullets is only to 
emphasise the hardship that the 
villagers have to suffer in carrying out 
the agitations against the Government 
and specially when the urban people 
like the respondent let them down by 
making themselves scarce. The attack 
is against the urban people as a whole 
and it has nothing to do with the res- 
pondent’s personal. character or con- 
duct. Hence we ‘are of the opinion 
that the statements ‘contained in 
paragraph 8 do not attract Section 132 - 
(4) of the Act.. at 


48. It leaves us for considera- 
tion paragraphs 7, 18 and 19. All 
these paragraphs will have to be read 
together. According to Mr. Bhalgotra, 
these paragraphs :make very serious 
allegations that the respondent takes 
active part in violent activities such as 
stone throwing, ete, and that the ap- 
pellant has failed to establish that 
those allegations are true. In this con- 
nection the.counsel relied on the 
decision of this Court in (1960) 22 ELR 
261 (SC) wherein it has been held that 
a statement which attributes acts of 
violence, for example, instigation of 
murder, throwing of stones at public 
meetings, etc., even though such. acts 
are done during his political career is 
a statement relating to the personal 
character and conduct of the candidate. 
On this basis the learned counsel argu- 
ed that the appellant while publishing 
the statements. contained in the said 
paragraphs is guilty of corrupt prac- 
tice under Section 132 (4) of the Act. 
The averment that. respondent ` was 
guilty of throwing stones against the 
Ministers or Government officers, who 
had come on tour to the Constituency 
is certainly’ a very. serious statement 


. In relation to the personal character or 


conduct of the respondent as ‘it. attri- 
butes acts of violence on his part. The 
High Court has found that these allega- 
tions: .are- true... That finding is now 
attacked. . The’ Khan. Saheb, referred 
to -in. paragraph.19, is Mohammed 
Ayub Khan, who'was then the. Minister 
for Health in the State. He has given 
evidence:.as R. W. 50. According te 
Mr. Garg, the allegations in these para- 
graphs are really directed against . the 
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Jan Sangh party, to which party the 
respondent belonged to espouse their 
attitude towards the Ministers and 
Govt. Officers when they come on tour 
to the Constituency: The Jan Sangh 
party instead of being helpful by 
placing before the authorities the dif- 
ficulties experienced by the villagers, 
ereated obstacles in the way of any 
redress being granted to the villagers 
and were also causing annoyance to 
the said officers. There is nothing 
personal against the respondent. 


49. Paragraph 7 charges the 
respondent of having thrown stones 
against the Ministers and Government 
officers when they visited Reasi. Again 
-in paragraph 18 the insinuation is that 
the Ministers and the Government 
Officers were not allowed to go out of 
Reasi without being stoned. Again in 
paragraph 19 the insinuation is that 
the respondent along with others 
instigated the uprooted, villagers and 
Jan Sangh Goondas to attack the 
Minister R. W. 50 when he visited 
Reasi to look into the grievances of 
people. These allegations, in our 
opinion, are of a very serious nature 
and they attribute acts of violence to 
the respondent. The question is whe- 
ther these allegations are true. It 
must be noted that in paragraph 18, 
Mr. Bhalgotra, has drawn our atten- 
tion to the question that is asked: 
whether the respondent has allowed 
within the last 20 years any Minister 
or Government Officer to go out of 
Reasi without being stoned. Mr. 
Bhalgotra referred us to the evidence 
of the: Tehsildar, R. W. 28 and R. W. 
50, the Minister to the effect that there 
was a demonstration when R. W. 50 
visited Reasi, the respondent was not 
present. Therefore, he urged that the 
allegation that the respondent threw 
stones is false. - 


50. We have been taken 
through the material evidence bearing 
on this. aspect both by Mr. Garg and 
Mr. Bhalgotra and we are of the 
opinion that the finding of the High 
Court that these allegations were not 
false, is correct. The main evidence is 
that of R. W. 50 Mohammed Ayub 
Khan, who was Minister of Health. 
He has referred to the fact that when 
he. visited Reasi, he attended a public 
meeting. held by the then Chief 
Minister Bakshi Gulam Mohammad. At 
that meeting there was a pelting of 


- not present. 
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stones by some people in order to 
create confusion and that the people 
who pelted stones were people from 
the Jan Sangh party. He then refer- 
red to the fact that in September, 1965 
when he visited Reasi there was a very 
violent demonstration against him by 
the Jan Sangh party near the Dak 
Bungalow where he was staying’ The 
Assistant Commissioner, Mr. Behari 
Lal Sharma, after the demonstration, 
complained to the witness that he had 
been assaulted and manhandled by the 
respondent and other Jan Sangh 
workers and that the witness states 
that he believed that the demonstra- 
tion was organised by the respondent 
as he was leading the crowd. He has 
also stated that the demonstration was 
very violent and full of fury. He 
then refers to his vehicle being ston- 
ed on the way to Jammu. No doubt 
he has stated that at that time the 
respondent was not present but his 
father and his election agent Babu Lal 
‘were present and made violent speech- 
2s and in his presence one of his com- 
panions was manhandled. 


51. In _ cross-examination, -no 
doubt, he has stated that he is not able 
to remember whether the incident of 
pelting stones was reported to the 
police. R. W. 28, the Tehsildar while 
stating about the violent demonstra- 
tion against the Minister R. W. 50, no 
doubt, says that the respondent was 
R. W. 31, who was ac- 
companying the Minister’s party has 
referred to the obstruction caused to 
the Minister and to the violent demon- 
stration conducted against the 
Minister in 1965. He clearly refers to 
the fact that the Minister and others 
were abused and one member of the 
Ministers group was manhandled. 
Amongst the persons who abused the 
ministerial party was a vakil of Reasi . 
belonging to the Jan Sangh party. 
The obvious reference is to the res- 
pondent. 


52. The respondent as P. W. 41, 
no doubt, denies that he was ever a 
party to the violent demonstration 
against the Minister or any other Gov- 


‘ernment Officer, but he has admitted 


that he was a prominent leader of the 
Praja Parishad party in 1952 and the 
said party had launched an agitation 
against the Government. During that 
agitation there were incidents of lathi 
charges and firing ‘and some people 
were killed. He has also admitted that 
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he was arrested in connection with the 
agitation. 


53. Great emphasis has been 
laid by Mr. Bhalgotra, learned counsel, 
that as the evidence of R. Ws. 28 and 
50 is to the effect that the respondent 
was not present at the time of the 
demonstration, he would not heve 
taken any part in any violent activities 
.as alleged in paras 7, 18 and 19. We are 
not inclined to accept this contention 
of the learned counsel. From the evi- 
dence the following facts emerze: 
there was pelting of stones by che 
Jan Sangh party in the meeting attend- 
ed by Mohd. Ayub Khan R. W. 30; 
the respondent was a member of zhe 
Jan Sangh party: there was a violent 
demonstration against R. W. 50 andi 
though this witness does not speak to 
the presence of the respondent, it is 
clear that the respondent’s father and 

is election agent were actively pazti- 
. cipating in the violent demonstration 
and the inference is that the demons- 
tration must have been at the instance 
of the respondent. The evidence of 
R. W. 31, shows that a vakil of Reasi 
was present when there was a vary 
violent ‘demonstration against the 
‘Minister. The reference to the vakil 
‘ must be to the respondent. P. W. 41 
himself has admitted that he was 
arrested in connection with a demcns- 
tration against the ruling party in 
which several people died due. to 
police firing. All these circumstances, 
in our opinion, do establish that the 
respondent must have either instigated 
or had been a party tothe vio-ent 
demonstration referred- : to in para- 
graphs 7, 18 and 19 and it cannot be 
said that the allegations contained 
therein are false. It cannot also be 
stated that in view of these circum- 
stances the appellant either believed 
those allegations to be false or did not 
believe them to be true. Therefore, 
the High Court was justified in com- 
ing to the conclusion that these state- 
ments in the said paragraphs do not 
come within the purview of sub-sec- 
tion (4) of Section 132 of the Act. We 
falso agree with the High Court in this 
respect. - 

54. It follows that tlie finding 
of the High Court thai. paragraphs .7, 
8, 10, 18 and 19 of Ex. P. W. 1/II are 
outside the ambit of. Section 132 (4) of 
the Act is correct. As we are accept- 
ing the findings of the High Court in 
this regard, we consider if unneces- 
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sary to deal with the question of pub- 
lication and circulation of the booklet 


` Ex. P. W..1/II. We have already held 


that the statements in paragraphs 16, 
17 and 20 do not amount to corrupt 
practice under Section 132 (4) of the 
Act. The appeal is consequently allow- 
ed. The decision of the High Court is 
set aside and the election petition is 
dismissed with costs throughout. ; 
Appeal allowed. 


SN 





AIR 1971 SUPREME COURT 1277 
(V 58 C 258) 


(From Gujarat: (1970) 11 Guj LR 530) 
G. K. MITTER, K. S. HEGDE AND 
P. JAGANMOHAN REDDY, JJ. 


Babulal Hargovindas, Appellant v. 
State of Gujarat, Respondent. 


Criminal Appeal No. 133 of 1969, 
D/- 18-3-1971. 


(A) Constitution of India, Article 
134.— Findings based on appreciation 
of evidence that the milk was bottled 
and sealed, signed and attested by a 
panch witness in the presence of ac- 
cused are findings of fact and cannot 
be challenged before Supreme Court. 

i (Para 5) 
= W) Prevention of Food Adultera- 
tion Act (1954), Section 10 (7) — The 
provisions of Section 10 (7) being 
salutary should be complied with by 
the Food Inspector — This ‘however 
does not mean that the evidence of 
the Food Inspector who is not an 
accomplice, that he had complied with | 
the requirements of law by calling. a 
panch witness and taking his signature 
cannot be accepted without corrobora- 
tion especially when the panch has ad- 


mitted his signature — (X-Ref. Evi- 
dence Act (1872), Sections 114 and 
133). ` i (Para 5) 


{C) Prevention of Food Adultera- 
tion Act (1954), Section 13 (2) — 
Defence that the accused has been 
deprived of his right under Section 13 
(2) to send the sample in his custody 
to the Director, Central Food Labora- 
tory due to delay in launching the 
prosecution is not open when the ac- 
cused has ‘not filed: an application 
under Section 13 (2) during the trial 
and there is` no evidence to show that 
no preservative was added to the 


sample — AIR. 1967 SC 970, Dist. 


(Para 6) 
D0/DO/B300/71/KSB/M 
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(D) Prevention of Food Adultera- 
tion Rules (1954), Rule 7 (2) — There 
is no inconsistency between : Rule 7 
and Section. 13 (1) of the Act — Nor 
is the rule ultra vires the rale-mak- 
ing power under Section 23 (1) (e) — 
- Rule 7 (2) ‘authorising the Public 
Analyst to get the sample analysed by 
his subordinate -is not, therefore, 
ultra vires the Act — (X-Ref. Pre- 
‘vention. of Food Adulteration Act 
(1954), Sections. 13 o and 23 (1) (e)). 


(Para 13} 
‘ (Œ) Paradan of Food Adultera- 
` tion Act (1954), Section 20 (1) . A 


complaint filed by the Food Tospevior 
of a Municipal. Corporation with the 
written .consent of the Medical Officer 
of Health who is authorised in that 
behalf by a resolution of the Corpora- 
lion and not by the Municipal Com- 
missioner is in accordance with.. Sec- 
tion 20 (1) — (X-BRef. Municipalities 
— Bombay Provincial Municipal Cor- 
poe Act (59 of 1945), Sections &7 
68) — AIR 1961 SC 56, Rel. on. 


(Paras 9, 11, 12). 


The Municipal administration does 
not solely vest in the Commissioner. 
The Corporation is the controlling 
authority and can restrict, limit or im- 
pose conditions on the Commissioner 
in the exercise of any of the powers 
envisaged in either. under Section 67 
(3) or under Section 68 (1) of Bombay 
Provincial Municipal’ Corporation. Act. 
A discretion is vested in_the Corpora- 
tion either to give its written consent 
in which case the Commissioner could 
subject to such limitation as may be 
empowered by the Corporation under 
Section 68 (1) ‘exercise the. function ‘or 
to authorise ‘any ‘other person by gene= 
ral or special order to give his writ- 
ten consent to institute prosecution 
under the Act. ‘The Corporation. in 
either view is not fettered to, em- 
power ` the Medical Officer of Health 


>~ to give his~ written consent in appro- 


priate cases to institute _. prosecutions 
under the-Act. It is not necessary under 
Section .20 (1) that the complaint should 
be in the name of the’ ‘Corporation. ` 
(Paras 9, 11, 12) 


Cases “Referred::. ‘Chronological Paras 
(1968)..AIR -1968 Gui 88 (V755) =., 
~ = 8 Guj LR 588, Manka Hari - pee 
v. State of Gujarat, ~ p 4 
(1967) AIR 1967. 5C. 970V (V 54) 
-el == (1967) 2.SCR 116, Munici- 
pal- Corporation. . of „Delhi Won 
_-Ghisa Ram ` 6 


. ing the, 


A.I. R. 


(1961) AIR 1961 SC 56 (V 48) . 

- = (1961) 1 SCR 458, State of 
ee v. Parshottam: Kanaiya- 
a 


. M/s. Ravinder Narain and P. C. 
Bhartari, Advocates. of M/s. J. B. 
Dadachanji and ‘Co., for Appellant; M/s 
P. K. Chétterjee, B. D. Sharma and 
= a Nayar, caprata for Respon- 

en ‘ 


The Judgment of the - Court was 
delivered by. 


P. JAGANMOHAN REDDY, J: —_ 
The Appellant Babu Lal Hargovindas 


carries on business’ of - ‘selling milk in 


the’ City of Ahmedabad. On 2-12-1965 
at. about 8 a. m. the Food Inspector 
Mangulal C. Mehta visited the Appel- 
lant’s shop, disclosed his identity and 
intimated to him that he was purchas- 


ing the milk for analysis. Thereafter - 


700 ML. milk which was being sold as 
cow’s, milk was purchased from him 
It was-divided into 3 parts and poured 
into. three bottles in each of which he 
added sixteen drops of formalin as 
preservative. The bottles were then 
corked, sealed and wrapped and signa- 
tures. of the Panch, one Adambhai 


Rasulbhai were taken on the seals and. 


wrappers. Of the. three bottles that 
were then sealed-one was given to the 
Appellant, one was kept. by the Food 
Inspector to be produced: in the Court 


as required by the, provision of-Food . 


Adulteratian: Act 1954 ` (hereinafter 
referred to as ‘the Act’). and the third 
one was handed over that very day at 
11.30 a m. to the.. Chemist Laxman- 


singh Vaghela who being.. authorised 


by the Public Analyst Dr. Vyas ‘analys- 
ed -it.. The analysis of the sample . by 
Vaghela revealed 
adulterated. .as it contained total. non- 


fat solids of. 7.4% instead of 8.5 per ` 


cent. which was the minimum pre- 
scribed, After the receipt . of | the 
report. of the Public Analyst the Food 
Inspector filed a complaint on. 6-4-1966 
with the written consent of the Medical 
Officer of Health of the Ahmedabad 
M unicipal, Corporation. After. examin- 


the’ ` Panch 
Adambhai Rasulbhai the City Magis- 
trate, 6th Court, Ahmedabad convict- 
ed the Appellant under Section ` t6 (1) 
(a) (i) read with Seétion 7 of the Act 
for selling ` adulterated milk and: sen~ 


C7 téneed’ him to undergo rigorous. im- 


prisonment for’ one ‘month and .a' fine 


‘of Rs. 1,0006/- ~, in default to: Mader: ‘a 


` 


that” -the milk was- 


"Food Inspector’. Mehta, the | 
Chemist “Vaghela and 


Sa 
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further period of -3- months rigorous 
imprisonment. Against this conviction 
and sentence the. Appellant appealed 
to the High Court ‘of Gujarat which 
confirmed the conviction. This Ap- 
peal against that Judgment is by Cer- 


tificate under Article 134 (1). © of. 


the Constitution of India. 


2. It is. contended «before us: 
Firstly that requirements of Section 10 
(7) of the Act have not been complied 
with. Under this provision when tke 
Food Inspector takes any action as 
specified in sub-sections (1) (a), (2), (4) 
or (6) he shall call.one or more pez- 
sons to be present at the time stch 
action is taken and take his or their 
signatures. 
ever did not support the..case of the 
complainant that 
sent at the time when the sample vas 
. obtained from: the Appellant or that 
his signatures were taken. when the 
bottles were said to have been sealed. 
In these circumstances, it is submitted, 
‘the conviction cannot be sustained: 
Secondly the Appellant was not afford- 
ed an opportunity to send the sample 
of the milk left with. him to the 
Director of Central Food Laboratory 
for a certificate inasmuch as the ecm- 
plaint itself was lodged after a lapse 
of over 4 months from the date of taz- 
ing the samples. In these circum- 
stances. the milk could not have been 
preserved for the Appellant to have 
taken the opportunity afforded to him 
. by sub-section (2) of - Section 13 by 
sending it to the Director, Central Food 
Laboratory for a certificate. Thirdly 
the Food Inspector who filed this com- 
plaint was not competent to file it 
because the Medical Officer of. Health 
who gave written consent to file it was 
not validly ‘authorised -as required 
‘under Section 20 (1) of the Act iras- 
much as under the relevant provisions 
of the Bombay Provincial Municipal 
Corporation Act LIX of 1949 (herein- 
after referred to as the ‘Corporation 
Act’) as applied’ to the State of Gujarat 
it was the Municipal Commissioner 
and not the: Municipal Corporation 
that should have authorised the giv- 
ing of written consent to. prosecute. 
. Fourthly even if.the Medical Office> of 
Health can.be said*to be validly auth- 
oriséd by resolution of thë Municipal 
Corporation dated 17-10-55. the com- 

plaint.is not in accordance with that 
resolution since the resolution auth- 
- orised the filing of the complaint in 
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‘tion Act.. Most of these 


The Panch witness how- ` 


. he was either pre-. 


Es] 
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the name of the. Municipal Corpora= 
tion but the complaint filed does not 
disclose that it is filed on behalf of 
the Corporation. Lastly Rule 7 (2) of- 
the Prevention of Food Adulteration 
Rules (hereinafter -called the ‘Rules’) 
which permits the Public Analyst to 
cause the sample to: be analysed is 
ultra vires because it is beyond the 
scope of Section 23 (e) of the Adultera- 
contentions 
were urged before the learned Single 
Judge of the Gujarat ‘High Court who 
in a lengthy Judgment held them to be 
untenable. In'our view also the sub- 
missions of the learned Advocate for 
the Appellant: are without force and 
must be rejected. 


3. It may be- observed that Sec- 
tion 10 (7) of the Act originally requir- 
ed that the Food Inspector, when he 
takes action either under the pro- 
visions ‘of sub-sections, (1), (2), (4) or 


. (6), to call as far as possible not less 


than two persons to bé present at the 
time ‘when such action is taken- and 
take their signatures but that provi-. 
sion was amended by Act 49 of 1964 
and instead.it was provided that the 
Food Inspector shall.call one or more 
persons ‘at the time when such action 
is ‘taken and take his or their signa- 
tures. It appears that.the person who 
witnessed the taking and sealing of 
the sample. did not support the Food 
Inspector’s version that the signatures 
of this Panch witness . were taken on 
the -receipt Ex. 5 and on the label and 
wrappers of:the bottles at the time 


: When the.samples were obtained. | 


4. The witness Rasulbhai who 
was a serving in Mill and also sits in 
the cycle shop of his brother which is 
adjoining:to the milk shop of the Ap- . 
pellant, after he returned from his duty . 
statėd that:on the date in question at 
about 8 a.m. he was called by the Food 
Inspector as-a Panch witness and that 
he signed on the two bottles of milk 
and wrappers. also.. When he was con- 
fronted :with the signature on Ex. 5 
he said that-he had-signed it with- 
out reading it. The: Food Inspector on 
the other hand. asserted. that he had 
in the -presence of Panch witness cork- ` 


_ ed, sealed; labelled and wrapped the 


bottles which - were - signed by the 
Panch twice on each of the bottles.one 
on the label and the other on the 
wrapper and thereafter the accused 


‘had passed a receipt to that „effect 


tt 
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which was attested by the Panch wit- 
ness in the presence of the accused. 
The Trying Magistrate was not prepar- 
“ed to take the word of the Panch wit- 
ness that he had signed Ex. 5 with- 
out reading it or without seeing the 
accused signing the same and prefer- 
red the evidence of the Food Inspector. 
Before the High Court none of the 
contentions raised before the Trial 
Magistrate namely that inasmuch as 
the Panch witness did not support the 
prosecution that all the requirements 
of Section 10 (7) of the Act were not 
complied with or that the paper slips 
bearing signature of the Panch ought 
to have been affixed on the bottles and 
in the absence of such paper seals 
there could have been tampering of 
the seals before they were analysed, 
though raised were not pressed hav- 
ing regard to a decision of that Court 
in Manka Hari v. State of Gujarat, 8 
Guj LR 588 = (AIR 1968 Guj 88). 


5. The learned Advocate for 
the Appellant contends that though 
these points were not pressed before 
the Gujarat High Court he is free to 
urge it before us. In the first place 
we do not think that having regard to 
the findings based on an appreciation 
of evidence of the Panch witness and 
the Food Inspector that the milk was 
bottled and sealed, signed and attested 
by the Panch witness in the presence 
of the accused as spoken to by the 
Food Inspector can be challenged 
before us as those are findings of facts. 
In the second place there is nothing 
to indicate that the provisions of sub- 
section (7) of Section 10 have not been 
complied with. Even otherwise in our 
view no question of the trial being 
vitiated for non-compliance of these 
provisions can arise. It is not a rule 
of law that the evidence of the Food 
Inspector cannot be accepted without 
corroboration. He is not an accom~ 
plice nor is it similar to the one as in 
the case of wills where the law makes 
it imperative to examine an attesting 
witness under Section 68 of the Evi- 
dence Act to prove the execution of 
the Will. The evidence of the Food 
Inspector alone if believed can .be 
jrelied on for proving that the samples 
were taken as required by law. At 
the most Courts of fact may find it 
difficult in any particular case to rely 
on the testimony of the Food Inspector 
alone though we do not say that this 
result, generally follows. The circum- 
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stances of each case will determine the 
extent of the weight to be given to the 
evidence of the Food Inspector and 
what in the opinion of the Court is 
the value of his testimony. The pro- 
visions of Section 10 (7) are akin to 
those under Section 103 of the Crimi- 
nal Procedure Code when the premises 
of a citizen are searched by the 
Police. These provisions are enacted! 
to safeguard against any possible al- 
legations of excesses or resort to un- 
fair means either by the Police Officers 
or by the Food Inspectors under the 
Act. This being the object it is .in 
the interests of the prosecuting auth- 
orities concerned to comply with the 
provisions of the Act, the non-compli- 
ance of which may in. some cases 
result in their testimony being reject- 
ed. While this is so we are not to 
be understood as in any way minimis- 
ing the need to comply with the 
aforesaid salutary provisions. In this 
case however there is no justification 
in the allegation that the provisions 
have not been complied with because 
the Panch witness had been called and 
his signatures taken which he admits. 
In these circumstances the Courts were 
justified on the evidence of the Food 
Inspector that he had complied with 
the requirements and that the samples 
were seized in the presence of the 
Panch‘ witness whose signatures were 
taken in the presence of the accused. 


6. There is also in our view no 
justification for holding that the ac- 
cused had no opportunity for sending 
the sample in his custody to the 
Director, Central- Food Laboratory 
under Section 13 (2) because he ‘made 
no application to the Court for sending 
it. It does not avail him at this stage 
to say that over four months had 
elapsed from the .time the samples 
were taken to the time when the com- 
plaint was filed and consequently the 
sample had deteriorated and could not 
be analysed. The decision of this 
Court in Municipal Corporation of 
Delhi v. Ghisa Ram, (1967) 2 SCR 116 
= (ATR 1967 SC 970), has no applica- 
tion to the facts of this case. In that 
case the sample of the vendor had in 
fact been sent to the Director -of the 
Central Food Laboratory on his ap- 
plication but the Director had report- 
ed that the sample had become highly 
decomposed and could not be analys- 
ed, It is also evident from that case 
that the Food Inspector had not taken - 
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the precaution of adding the preserva- 


. tive. It appears from page 120 of the 
report that the elementary precaution» 


of adding preservative to the sample 
which was given to’.the respondent 
should necessarily have been taker. by 
the Food Inspector, that if such pre- 
caution had been taken; the sample 
with the respondent would have been 
available for analysis by the Director 
of the Central Food Laboratory and 
since the valuable. right given to the 


vendor by Section 13 (2) could no? be, 


availed of, the conviction was bad. 
No’such defence is available to the Ap- 
pellant in this case’ because not only 
is there evidence that the preserva- 
tive formalin was added but the Ap- 


pellant had not even made an app-ica~: 


tion to send the sample to the Director 
of Central’ F ood Laboratory. ` 


2, kl! The competence of the Food 

‘Inspector to file the complaint . has 
‘been challenged on the ground that 
the Medical Officer of Health who 
geve his written consent for filing it 
`. was not validly authorised by the 
' Municipal Commissioner and that in 
any case the complaint is not in ac- 
cordance with the ‘resolution of the 
Municipal Corporation (hereinafter 
referred to as the ‘Corporation’) which 
authorised the filing. of it in its name 
and’ not in the name of- the Food 
Inspector. It appears ‘the resolution 
of the Corporation of 17th October, 
1955 is in Gujarati, but before the High 
Court the Advocates of the parties 
seem to have broadly agreed on the 
following translation:— 


“Municipal Corporation Resolu- 
tion No. 639, . 1955-56 A. D. Shri 
Ramniklal Inamdar -proposed seconded 
by Shri Shantilal Manilal that, in pur- 
suance of the recommendation of the 
Standing Committee . Resolution No. 
1124, dated 13-10-55 the Medical Offi- 
cer .of Health is authorised to accord 
written consent for filing complaints 
for the Municipal Corporation in ac- 
. cordance with Section 20 of the Pre- 
vention of Food Adulteration Act, 
1954 (Central Act) On votes teing 
taken, the proposal was carried”. i 


8. It was however pointed out 
by the lawyer of the Corporation that 
the translation should read slightly 
differently to replace that part, after 
the words “the Stancing Committee 
Resolution No. 1124, dated 13-10-55” 


by the words “the authority of the 


1971 S. C./81 VII G—6 


Babulal v. State of Gujarat (P. J..Reddy J.)* [Prs. 


6-9] S. C. 1281 


Municipal Corporation to give written 
consent to file complaints under Sec- 
tion 20 of the. Prevention of Food 
Adulteration Act is given to the Medi- 
cal Officer”, In -.whatever manner 
the resolution may be read it is clear 
that what it purports to do is to auth- 
orise the Medical Officer of Health 
pursuant to the powers vested in the 
Corporation as a local authority under 
Section -20 (1) of the Act to have his 
written consent. 
Section 20 (1) are as follows:— 

“20 (1) — No prosecution for. an 
offence under this Act shall be institut- 
ed except by, or with the written con- 
sent of the Central Government or the 
State Government or a local auth- 
ority or a person authorised in this 


- behalf, by general or special order, by 


the Central Government, or the State 
Government or a local authority”, 


9. On a reading of the above 
provision it is manifest that a prose- 
cution can be instituted either by the 
local authority .or by a person auth- 
orised by. it in that behalf by general 
or. special order. The resolution. there- 
fore was in accord with the power 
vested by Section 20 (1) of the Act by 
which the- Corporation authorised the 
Medical Officer of Health to institute 
a prosecution.- It is however stated 
that under the Corporation Act it is 
the Municipal Commissioner who is 
the authority. empowered to Act for 
the Corporation and - authorise any 
person to institute prosecution under 
the Act,.and since the Medical Officer 
of Health was not so authorised by 
the -Commissioner,. the prosecution 
against the Appellant is invalid. This 
contention is based on the provisions 
of Sections 67 and 68 of the Corpora- 
tion Act under which it is claimed 
that it is the Commissioner who is 
empowered to. exercise the functions 
of the Corporation, as such it is his 
authorisation that is required to satisfy 
the conditions prescribed in Section.20 
(1) of the Act for the institution of a 
prosecution under that Act. We do 
not-however read the provisions of 
the Corporation Act referred to` as 
presséd upon us. It is undisputed that 
under sub-section (2) of Section 67 the 
Municipal Government ‘rests -in the 
Corporation unless of course there is 
any express provision which provides 
otherwise. There is- no doubt: that 
the Corporation Act specifically pre- 
scribes the respective functions of the. 


The provisions of l 


o 
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several Municipal authorities as.con- 
‘stituted under Section 4 but it no- 
where relegates the Corporation to a 
- Subordinate position or makes it sub- 
servient to the Commissioner... In Sec- 
tion 67 (3) upon which reliance is plac- 
ed, - the ‘duties and powers of, the 
Commissioner - are made expressly 
subject to the approval and sanction of 
- the Corporation as also subject ta: all 
other restrictions, limitations and con- 
ditions imposed: by the :-Corporation 
Act or any: other Act for the time 
being in force. The duties and powers 
of the Commissioner be it noted; are 
in respect of the carrying out of the 
provisions of the Corporation Act).and 
of any other Act for the time being 
in force which imposes. any- duty or 
confers any power on the. Corporation. 
This sub-section is. dealing with the 
exercise of the executive power, by 
the Commissioner which is subject ne 
limitations. On :no interpretation 
it possible to hold that the Municipal 
administration :vests solely . in the 
Commissioner ‘or. that any function -to 
be discharged by the Corporation can 
only be discharged by: the Commi 

sioner and no one else, The scheme 
of the Corporation -Aet leaves’ no 
‘doubt: that there are.:many. instances 
where Corporation alone has to! dis- 
charge the functions such as. the. | ap- 
pointment of certain ` officers under 
Sections 45; 53 and 58 or the ‘discharg- 
ing by. it of the’ obligatory and; dis- 
credonary duties under Feruons 63 to 





10. ‘Section 68 - D. empowers 
the Commissioner to perform ‘or exer- 
cise ‘any ‘powers, duties and functions 
conferred or imposed upon or ‘vested 
in the Corporation “by any other; law 
for the time being in force stibject to 
the provisions ‘of such’ law ‘and, to 


such restrictions; limitations and kon- 


ditions as the Corporation | may impose. 


|; UE. A combined reading of 
these two provisions clearly. indicates 
that. the Commissioner cannot exercise 
these functions -without any fetters-.as 

if he is the Corporation. . The Corpora- 
tion is the controlling authority. ‘and 
can restrict, limit or, impose ` condi- 
tions on the. Commissioner- in 4 the 
exercise of any, of the powers- envisag- 
ed in either under Section: 67. (3), or 
under Section 68.( 1). :There is no gain- 
saying that -the Commissioner: čan 





function under Section -68 (1). as en l 
ed that Rule 7- (2) of ie. 


to the, control of the - ‘Corporation, .as 
i 


i 


therein. > 


` of the casé: and satisfy 
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also subject. to the provisions of the 
law under which-the powers are con- 
ferred.. The power to restrict, limit or 


‘impose conditions being: vested in the 


Corporation, it has the final voice in 
determining whether: the 


charge those functions , envisaged 
That apart Section 20 (1) of 
the Act itself places no restrictions on 
the Corporation to circumscribe the 
powers of the Commissioner. It there- 
fore follows thata discretion is vest- 
ed in the Corporation either to give its 
written consent in. which’ case the 
Commissioner: could: subject to such 
limitation as may be empowered by 
the Corporation: under- Section 68 (1) 
exercise the function or to authorise 
any other person by general- or special 
order to give his written consent to 
institute prosecution under the Act. 
The Corporation in either view is not 
fettered to’ empower the Medical Off- 


cer of Health to give his written con-f 


sent in appropriate cases to institute 
prosecutions under. the Act,: Which in 
fact what' he did. 


12. All that the Medical Officer! 
of. Health is required. to do is to give 
his written consent to institute the 
prosecution. There. is no validity in 
the contention : that the complaint 
should be in the name of the Corpora- 
tion, . As pointed out by this Court in 
State of Bombay v. Parshottam 
Kanaiyalal, (1961) 1 SCR 458 = (AIR 
1961 SC 56), ‘Section 20 (1) does not 
in terms. prescribe that the complain-~ 
ant shall be named in the written con- 
sent. It merely provides that the com- 
plaint“. should “be filed. either by a 
named or specified” authority,. or with 


the written consent of such authority: ` 


While’ the implication: that - before 
granting a written consent the. auth- 
ority competerit to.initiate-.a prosecu- 
tion should apply its mirid to.the facts 
} itself’ that a 
prima ‘facie casé exists for the alleged 
offender being. put up before a Court, 


. is reasonable, the. further implication 


that the complainant must.be named 
in-the written.consent or that the 
name of the Municipal . Corporation 
should appear in the complaint, has no 
basis. _In our view, therefore, there 
is. no defect in. ‘the procedure follow- 


ed while lodgirig the’ ‘complaint against 


the aaa 


“Lastly, it was 3 faintly. urg. 


Rules is 


- Commis~. 
sioner or any. other person will dis~. 


i 
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ultra vires the Act. It is contended 
that this Rule gives scope for the Pub- 
lic Analyst: to cause the samples to 
be analysed by persons under him, 
‘viz., the Chemical.Examiner, instead 
of himself analysing them, which is 
contrary to the express ‘mandate of 
sub-section (1) of Section 13-and is 
beyond the’ scope of Section 23 (1) (e) 
of the Act. This provision, according 
to the learned Advocate, requires the 
Public Analyst to analyse the sample 
of any article of food submitted to him 
for analysis, while the rule gives scope 
to him to cause it to be analysed by 
others which is beyond the scope of 
Section 23 (1) (e). It is apparent rom 
a reading of Section 13 (1) that what 
it reauires is that the report by the 
Public Analyst shall be in the pres- 
cribed - form and that the same should 
be delivered to` the Food Inspector. 


There is nothing to warrant the sub- . 


- mission that the Publie Analyst should 
himself analyse .the samples, Sub- 
rule (3) of Rule 7 is in conformity with 
this provision when it . requires the 
Public. Analyst, after the analysis has 
been completed, to send to the’ person 
concerned two copies of the report of 
such analysis in. Form III within a 
period of sixty days of the receipt of 
the sample. ‘All that the Public 
Analyst is’ required, under sub-rule (1) 
of Rule 7 on receipt of a package con- 
taining a sample for analysis from a 
‘Food Inspector or any other person is 
to compare the seals on the container 
and the outer cover with specimen 
impression received separately and 
shall note the . condition of the seals 
thereon, or authorise someone else to 
do it. We can find no inconsistency 


between the provisions of Rule 7, and. 


those of Section 13 (1) as`to hold that 
_{the Rule is in excess of what is pre- 
scribed by the ‘Section, -nor'is there 
any justification: for- holding that the 
rule is beyond the scope of the rule- 
making power . under Section 23 (1) 
(e), which empowers the Central Gov- 
ernment, after consultation with the 
. Committee to define the qualifications, 
powers -and. duties of the. Food 
Inspectors and Publie Analysts. Rule 7 
does no more than.prescribe.the cuties 
of the Public Analyst, in. which will 
fall the duty: to have the samples 
analysed. The qualifications of -the 
Publie Analyst are, however, prescrib- 
‘ed in Rule 6, which shows that ke is 
a person duly qualified, so that he 
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is .competent to have the samples 
analysed in his laboratory by qualifi- 
ed subordinates. and under his supervi- 
sion, which is what is implied in the 
requirement that he should give a 
report in the form prescribed. Rule 
7 (2) does not preclude .the Public 
Analyst from himself analvsing the 
samples, as indeed a perusal of Form 
HI would show that he certifies .as 
follows: “I further certify that I have/ 
have caused to be analysed the afore- 
mentioned sample, and declare the 
result of the analysis to be as follows”: 
Whether the Public Analyst analyses 
the sample himself or causes it to be 
analysed, there is no doubt that he 
had to subscribe to a declaration in 
respect of the result of the analysis 
and has further to give his opinion 
thereon which can only be done, if at 
some stage or other he takes part in 
the analysis either by himself analys- 
ing. or checking the results of the 
analysis with the assistance of his sub- 
ordinates. 


14, - ‘In the light of the views 
expressed by us on the several con- 
tentions. raised before ‘us, the appeal 
fails and is accordingly dismissed. 

< Appeal dismissed, 


AIR 1971 SUPREME COURT 1283 
a (V 58 C 259) . 

(From Madras: AIR 1968 Mad. 113) 
V. BHARGAVA AND I. D. DUA, JJ. 

. Deputy Chief Controller . of Im- 
ports and Exports, New Delhi, Appel- 
lant v. K. T. Kosalram and others, Res- 
pondents. 

Criminal ‘Appeal No. 178 of Teen 

D/-. 29-9-1970.. 


(A) Constitution of India, Art. 136 
— Supreme Court Rules (1966), O. 16, 
R. 3 — Complaint’ filed by authority 
duly authorised by statute — Public 
Prosecutor: shown as petitioner in 
petition for enhancement. of sen- 
tence — Application for Jeave to 
appeal to Supreme Court also filed by 
Public Prosecutor — Held the original. 


-complainant was not disentitled to ap- 


ply for special leave to appeal to 
Supreme Court and.to prosecute the 
same on merits — Special leave al- 
ready granted cona not be revoked. 

; Caa 7) 
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(E) Imports and Exports (Control) 
Act (1947), S. 5 — Imports (Control) 
Order (1955), Ci, 5 (4) — Import of two 
Printing presses under actual user’s 
licence —- Condition of licence that 
goods will be utilized only for consum- 
ption as raw materials or accessories 
im licence-holder’s factory and no por- 
tion thereof be sold — Licensee nego- 
tiating for sale of one of them during 
the period when procedure in regard 
to its import was being carried out and 
actually selling it thereafter — Held, 
the condition of licence was applicable 
to the case and the breach thereof was 
fully intended and designed. AIR 1968 
Mad. 113, Reversed. 

(Paras 8, 9, 10, 11, 13) 

(C) Interpretation of Statutes — 
Word of Statute or instrument — Con- 
struction of — Dictionary meanings—~ 
Use of, 

The appropriate dictionary mean- 
ing of words possessing variable shades 
of meanings has not to be arbitra- 
rily selected and mechanically applied. 
Dictionary meanings, however helpful 
in understanding the general sense of 
the words, cannot control where the 
scheme of the. Statute or the instru- 
ment considered as a whole clearly 
conveys a somewhat different shade of 
meaning, It is not always a safe way 
to construe a statute or a contract by 
dividing it by a process of etymologi- 
cal dissection and after separating 
words from their context to give each 
word some particular definition given 
by lexicographers and then to recon- 
struct the instrument upon the basis of 
those definitions. (Paras 8, 10) 

_ What particular meaning should 
be attached to words and phrases ina 
given instrument is usually to be 
gathered from the context, the nature 
of the subject-matter, the purpose or 
the intention of the author and the 
effect of giving to them one or the 
other permissible meanings on the 
object to be achieved. (Para 8) 

Words are after all used merely as 
a vehicle to convéy the „idea of the 
speaker or the writer and the words 
have naturally, therefore, to be so con- 
strued as to fit in with the idea which 
emerges on a consideration of the: en- 
tire context. Each word is but a symbol 
which may stand for one or a number 
of objects. The context in which a 
word conveying different shades of 
meanings is used is of importance in 
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determining the precise sense which 
fits in with the context as intended to 
be conveyed by the author. 
(Para 8) 
(D) Constitution of India, Art. 136 
— Appeal against acquittal — Conten- 
tion that High Court having acquitted 
the accused, Supreme Court should not 
convert acquittal into conviction — 
View of the High Court found not to 
be sustainable on the statutory lan- 
guage of Imports and Exports (Con- 
trol) Act and import contro! policy of 
which accused were fully aware — 
Held, contention could mot be accepted, 
(Para 13) 
Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 1586 (V 53)= 
(1966) 3 SCR 933 = 1966 Cri. 
LJ 1210, State of West Bengal 
v. Moti Lal Kanoria 12 
(1965) AIR 1965 SC 1142 (V 52) = 
(1965) 2 SCR 265, Management 
of Hindustan Commercial 
Bank Ltd., Kanpur v. Bhagwan 


Dass y. 
(1963) AIR 1968 SC 563 (V 50)= 
(1962) 3 SCR 72, Ramchand 
Jagdish Chand v. Union of 
India 1r 


R. N. Sachthey, Advocate, for Ap- 
pellant. M/s. H. R. Gokhale and M. K. 
Ramamurthi, Senior Advocates, (Vin- 
eet Kumar and Mrs. Shyamla Pappu, 
Advocates with them), (for No. 1) and 
A. V. Rangam, Advocate, (for No. 6.), 
for Respondents. 


The following Judgment — of the 
Court was delivered by 


DUA, J.: A complaint.under S. 5 of 
the Imports and Exports (Control) Act, 
1947 dated 24th February, 1964 was 


‘presented -by the Chief Controller of 


Imports and Exports,- New Delhi in 
the court of the Chief Presidency 
Magistrate, Madras against (1) K. T. 
Kosalram, Director-in-charge of Mes- 
srs Dina Seithi Ltd. , Madras, (2) K. T. 
Janakiram, Director, -Messrs Dina 
Seithi Ltd; (3) K. Natarajan, Manager, 
Messrs Mohan Ram Press, Madras, (4) 
Messrs Dina Seithi Ltd., Madras, (5) 
Sri T. N. Ramachandran son of S. 
Natesa Iyer, Madras and (6) T. Natara- 
jan, Manager, Messrs Dina Seithi Ltd., 
Madras. According to the broad al- 
legations in the complaint on Novem- 
ber 28, 1959 accused no. 4 (hereafter 
called the Company) was registered 
under the Companies Act, 1956, as a 


1971 


public limited company with the Regis- 
trar of Companies, Madras. Accused 
nos. 1 and 2 who are brothers were 
both directors of the Company, accus- 
ed-no. 1 being the Director-in-charge 
attending to its day to day: manage- 
ment and administration. He was also 
authorised to operate its accounts, with 
the banks. The primary object of the 
Company was publication. of a Tamil 
daily newspaper “Dina - Seithi”. Ac- 
cused no. 3 was the Manager of 
Messrs Mohan Ram Press _loceted 
in the same building’ in which 
the Company was located, Srimati 
.Gomati Devi, wife of accused no, 1 was 
the sole proprietress of this Press. She 
had given power of attorney to her 
husband for operating the bank ac- 
count of her Press. The daily news- 
paper (Dina Seithi) used to be printed 
at this press, Accused no,:5 was a 
broker engaged in the business of nego- 
tiating sale and purchase of prin-ing 
machinery. Between 1949 and 1951 he 
was working as Chief Salesman of 
Printers’ House, -Madras and before 
that- for about two years he had work- 
ed as a salesman with Messrs Standard 


Printing Machinery Company, Maċras. 


In 1951 he started his independent 
business as a broker; in addition he 
also. used to work as a correspondent 
of "Kerala Kaumudi” belonging to the 
Company. Accused no, 6 was- the 
Manager of the Company and his wife 
Smt. Sarojini was one of its Direc<ors. 
On May 5,.1960 accused no, 1 applied 
. on behalf of the Company to the Chief 
Controller of Imports and Exports, 
New Delhi, for the grant of an import 
licence in favour of the Company for 
importing two secondhand rotary pzint- 
ing presses valued at Rs. 3 lakhs ir: the 
category of “Actual Users”. The Chief 
Controller of Imports and Exports on 
the recommendation. of the Com- 
mittee constituted for the purdose, 
issued in the’ first instance an import 
licence for Rs. 1,50,000 (Ex. P-12). The 
number of this licence was A-759626/. 
60/AU/CCI/HQ and it was dated Sep- 
tember 19, 1960, Later, on the request 
_ of accused no. 2 on’ behalf of the Com- 
pany, the value of this licence was 
raised to Rs, 3 lakhs on the’ rezom- 
mendation of the Press Registrar of 
India. The licence was returned to the 
Company on.December 16, 1960. The 


original period of validity of the icen- . 
ce having expired on June 19,°19€1 ac- 
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' cused no. 2 -requested the Licensing 


Authority on behalf of the Company 
to extend. the period on the ground 
that the machinery could not be fixed 
up by the Company’s..Directors, Under 
the orders of the Controller in charge 
of the newsprint. sale, the validity 
of the licence was extended upto 
March -19,. 1962. On July 2, 1961 ac- 
cused no. I sought permission of the 
Licensing Authority on behalf of the 
Company to import two secondhand 
rotary presses instead of one already 
permiitted within the licence value of 
Rs, 3 lakhs under the-import licence 
Ex. P/12 on the ground that one more 
printing press was required for the 
proposed office at Madurai (Ex. P/15). 
After securing further necessary in- ` 
formation about the machinery pro- 
posed to be imported the Chief Con- - 
troller approved: the request with the 
result that the amended licence for 
two presses was sent to the Company 
on August 16, 1961. On December 19, 
1961 the Company, as per letter sent 
by accused no. 1, informed the Chief 
Controller that} one rotary printing 
press had béen imported and the other - 
was expected to arrive by January, 
1962. It was requested that in the im- 
port licence the description of the goods 
be changed from “Rotary Press” to 
“Rotary Press with Stereo equipment 
and Turtles”. We find.from Ex. P/17. 
and Ex. P/17 (a) that it was represent- . 
ed that the Company was incurring 
heavy demurrage as the cases were 
lying on the wharf uncleared for want 
of the required amendment of the 


licence, This was described as a pure- 


ly technical amendment in the licence. 
This request was granted with the ap- 
proval of the Chief Controller of Im- 
ports and Exports. The amended 
licence was despatched: to the Com- 
pany on January 3, 1962. According to 
condition (c) reproduced on the reverse 
of the import licence the’ licence-hol- 
der had to utilise the goods imported 
only for consumption in his own fac- 
tory and its sale to or use by other 
parties was specifically prohibited. The 
licence-holder was further prohibited 
from pledging the imported’ goods in 
whole or in part except with a sche- 
duled bank duly authorised to deal in 
foreign. exchange .and . that-also with 
prior. permission of the Licensing Au- 
thority. ‘os ` : 7 i 
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2. One Dr: K. G. Thomas own- 
ed “Kerala Dhwani", a daily . news- 
paper of Kottayam having circulation 
in the State.of Kerala: It was started 
on August 20, 1959 and C. J. Mani was 
its general business. manager ever 
since its inception. On November 10, 

“1960 Dr.. Thomas. applied to the Chief 
Controller of Imports and Exporis on 
behalf of his firm for importing a ro- 
tary printing press under a Customs 


Clearance Permit. But this was reject- . 


ed: On October 25, 1961 he sent 
another application dated October. 3, 
1961 on behalf of the firm requesting 
for an import licence for. importing a 
secondhand rotary. press for the period 
October-March, 1962.. But this was 
also rejected. Still . another. applica- 
tion dated May 10,.1962 for licence for 
. importing two mono typefacing units 


was also rejected on April 29, 1963. 
General Manager of 


C. J. Mani, the 
this concern was also independently 
trying to. secure a :rotary printing 
press through various parties ‘and 
firms. Accused No. 5 was known to C. J: 
Mani and during the former’s visit to 
- Kottayam in-the first quarter of 1961 
he learnt that Dr. Thomas was desir- 
ous of securing a secondhand rotary 
printing press. Sometime in April or 
May, 1961 accused Nos., 2 and 5 visit- 
ed Kottayam and ‚on meeting. -Dr. 
Thomas they told him that accused 
. no, 1 was going to-have an import 
licence for two rotary: printing presses 
but he needed only. one, with the result 
that one R. Hoe & Co. eight-page ro- 


tary printing press would-be available 


for sale. . After some -correspondence 
and discussion between accused no, 5 
and C. J, Mani and Dr. Thomas and 
after a personal meeting between. Dr. 
Thomas and ‘accused no: 1 (at the in- 
stance of accused no. 5), the terms of 
sale of rotary press to Dr. Thomas 
‘were finally settled on July 17, 1961. 
The price was settled at Rs.: 9. lakhs 
ex-godown, Madras. The same day 
Dr.. Thomas- paid to accused no... 5 
Rs.. 15,000 by means of a cheque by 
way of advance money. Accused no. 5 
issued a stamped - receipt which was 
‘also signed by accused no. 1. On July 
19, 1961 the photo prints of the press 
offered for sale were forwarded by ac- 
cused no. 5 to Dr. Thomas. On the 
reverse of these prints were the rub- 
ber stamp impressions of the- Com- 
pany. On August 2, 1961 a further 


ALR. 
sum of Rs. 25,000 was: paid by Dr. Tho- 


` mas for which a receipt was ‘given by 


accused. nos. 1 and 5. Between Sept- 
ember 23, 1961 and March 17, 1962 the 
balance of “Rs... 1,76,700 (total being 
Rs. 2,16,700) was paid by Dr. Thomas 
in instalments towards the price of the 
rotary press and its accessories. On 
September 1, 1961 accused no. 1 had 
opened a letter’ of credit with a nil 
margin with the Indian Overseas Bank 
Ltd, Madras on Messrs Universal 
Printing Equipment Company, New 
York for importing a secondhand ro- 
tary press for dollars. equivalent 
to Rupees 1,00,112 against import 
licence.” no. 
On October 28, -1961,. the Bank 
received the relevant . import docu- 
ments and on ‘December 13, 1961 it 
received from the Company the remit- 
tance of the amount in cash towards 
the letter-of credit. On October 20, 
1961 Messrs Binny & Co., Madras, the 
agents of the‘ Shipping Company Mes- 
srs Isthmian Lines Ince., U. S. A, had 
requested - the Company to - remit 
Rs. 12,712. being the freight payable at 
Madras ‘towards the consignment of 19 
boxes containing secondhand rotary 
press due to arrive from New York by 
S. S. “Steel Vendor” so as to enable 
them. to-cable to their. principals at 
New York to issue the bills of lading 
to the shippers: A cheque for Rupees 
12,712 was accordingly ‘sent by -the 
Company to Messrs Binny & Co., on 


. October 31, 1961. The necessary cable 
was then sent to New York. The im- . 


port documents pertaining to the ro- 
tary press were sent by accused no. l 
on behalf of the Company to Messrs 
Natesa Iyer & Co.,..Clearing Agents, 
Madras for.clearing the goods from 
the Madras Port. by the Indian Over- 
seas Bank Ltd, .Pursawalakam, 
Madras. This. invoice was issued by the 
Universal Printing Equipment Com- 
pany, Lindhurst in the name of Messrs 
Dina Seithi Ltd.; indicating shipment of 
the goods imported- contained in the 19 
boxes. bearing marks “Dina Seithi”, 


The customs duty and. the clearance 
charges were paid by the Company. It 
is unnecessary to state at length fur- -` 
‘ther details of the complaint. 
it to say.that the -press erected by the . 


Suffice 


technicians of “Kerala Dhwani” start- 
ed functioning from May 20, 1962. In 
March, 1962 the Deputy .Superinten- 


dent of Police, Madras, visited the: pre= 
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mises of this newspaper and‘ found the 
rotary printing press tallying with the 
description given in the invoice issued 
to the Company by R. Hoe & Co., New 
York/London. The number 458 assign- 
ed to the press was also found on its 
major parts. No rotary press import- 
ed by accused no, 1- on behalf oí the 
Company was found at its (the Com- 
pany’s) premises, ‘The amount receiv- 
ed by cheques and drafts from. Dr. 


Thomas were credited to the account. 


of Messrs Mohan Ram Press of which 
Smt. Gomati Devi, wife of accused 
no, 1, was the sole proprietress. On 
these broad averments. it was prayed 
in the complaint that accused nos. 1 to 
3 and 5 and 6 be proceeded against for 
offences under S, 120-B, IP.C. read 
with S. 5 of Imports and Exports (Con- 
trol) Act, 1947 and also for an ofZence 
under S. 5 of the said Act. The Com- 
pany was alleged to be guilty tnder 
S. 5 of the said Act-read with cL (5), 
sub-cl. (iv) of Imports (Control) COR 
1955. 

3. The -Chief Presidency Magis- 
trate who. tried the complaint acquitt- 
ed accused no. 6 holding that he had 
nothing to do with the impugned trans- 


action but convicted the rest. The Zom- 


pany was sentenced -to fine only and 
so were accused. Nos, 2,3 and 5: 
three individual accused persons were 
directed, in.case of default to undergo 
rigorous imprisonment for 
months on each count. Leniency was 
shown to accused Nos. 2, 3 and 5 be- 
cause they had acted under the direc- 


tions. given by accused No. 1 who was’ 


sentenced to rigorous , imprisonment 
for six months under each coun: and 
also to pay . fine. and in default to 
undergo - further igocous impzison~ 
ment for three months, | 


4, The convicted: accused ap- 
pealed to the High Court at Madras 
and the State applied for enhancement 
of sentences. The High Court arquit- 
ted.all the accused persons with the 
result that the’ revision for enkance~ 
ment necessarily failed. 


- 5. The High Court having de- 
clined certificate of fitness under Arti- 
cle 134 (1) .(c) of the Constituticn the 
Deputy Chief Controller of Impcrts & 
Exports secured special. leave to ap- 
peal under Art. 136 of -the Constitu- 
tion against the order of ers by 
the High Court... :; 
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-Court: Rules.. 
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3 6.. In the High Court, though 
in. the memorandum of appeal several 
grounds were taken, during arguments 
the appellant's; counsel confined. his 
submission mainly to the point that 
condition (c) of the licence - issued to 
accused -no. 4 (Ex. P/12) related only 
to‘raw material or accessories and. that 
as such the sale of printing press which 
was neither raw material -nor acces- 
sories, did not contravene that clause. 
The factum of sale of the printing 
press to Dr. Thomas (P. W. 16) was not 
disputed. The High Court accepting 
this contention ‘held. condition (c) in 
Ex. P/12 to be inapplicable to printing 
presses and’ observed: that the Licens- 
ing Authority had not applied its mind 
when -this condition. was inserted in 
the licence ‘for importing the printing 
press in question. On this ground the 
conviction recorded by the trial court 
was-set aside. The appellant’s learned 
counsel-in this -Court has questioned: 
the correctness of this view and has 
submitted that it is not sustainable on 
the statutory provisions and-has result- 
ed in grave failure of justice. 


`T.. Before dealing with this 
question we may dispose of a prelimi- 
nary objection: to the competency of 
this.appeal at the instance of the De- 
puty ‘Chief Controller of Imports and 
Exports, raised by Shri H. R. Gokhale 
on behalf of the respondents. It has 
been pointed out that the special leave 
petition in this Court purports to be 
filed by the Deputy Chief Controller 
of Imports & Exports and not by the 
State. As the State had conducted the 


‘prosecution the complainant, it is argu- 


ed, cannot seek leave nor can he pro- 
secute this appeal. Leave already grant- 
ed ex parte is, according to Shri Go- 
khale liable to be revoked. Reliance 
has been placed on Management of 
Hindustan Commercial Bank Ltd., 
Kanpur v. Bhagwan Dass, (1965) 2 SCR 
265 = (AIR 1965 SC 1142). There the 
appellant had secured from this Court 


ex parte special leave to appeal under 


Art. 136. 0f the Constitution without 
first moving the. High Court for the 
necessary certificate. and this Court, on 
objection by the respondent, revoked 
the special leave as being in contraven- 
tion of O. 13, °R..2 of the Supreme 
“The -respondents’ con- 
tention before us is that -the Public 


- Prosecutor and not the Deputy Chief 


Controller of Imports & Exports: had 
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applied to the. High Court for the 
necessary certificate and, therefore,.the 
Deputy Chief Controller has no locus 
standi to apply for special leave. Hav- 
ing been granted on an incompetent 
petition the special leave deserves to 
be revoked, argues Shri Gokhale.. We 
are unable to uphold this objection. 
The complaint was filed in the court 
of the Chief Presidency Magistrate by 
the Deputy Chief Controller of Imports 
and Exports under S. 6 of the Imports 
& Exports (Control) Act; 1947. It is 
not disputed that this officer was, as 
stated in para 1 of the complaint, duly 
authorised to make the complaint 
within the contemplation of S. 6. In 
the appeals filed by the accused against 
their conviction the State was implead- 
ed, as represented by the- Deputy 
Chief Controller of Imports & Exports 
(complainant), as the respondent. It is 
true that in a petition for enhancement 
of sentence filed in the High Court the 
Public Prosecutor was shown as the 
petitioner and similarly the application 
for leave to appeal from the judgment 
of the High Court was also filed in 
that Court by the Public. Prosecutor. 
But that, in our view, does not in any 
way disentitle the Deputy Chief Con- 
troller of Imports and Exports (the 
original complainant duly authorised 
by the statute) to apply for special 
leave to appeal to this Court and to 
prosecute the appeal. Our attention has 
not been drawn to. any provision of 
law which can be said -to deprive. the 
Deputy Chief Controller the lawfully 
authorised complainant in this case to 
seek special leave and prosecute this 
appeal. In any event Art. 136 of the 
Constitution and the Supreme Court 
Rules are wide enough in. their lan- 
guage to empower this Court to grant 
special leave to the Deputy Chief Con- 
troller in cases like the present and 
deal with the appeal on the merits. 
The preliminary objection must ac- 
cordingly be repelled. a 


8. Coming to the merits we 






tholder’s factory and no portion thereof 
would be sold to, or, be permitted to 


for prohibiting, 


aterial or accessories in the licence- 


ibe utilised by any other party. The 


ALR. 


goods imported are also not to be 
pledged with any financier other than 
banks authorised to deal in foreign ex- 
change provided that particulars. of 
the goods so pledged are reported in 
advance to the licensing authority. 


. Under S. 3 of the Imports & Exports 


Act, 18 of 1947 the Central Govern- 
ment is "empowered to provide by. 
order published in the official Gazette 
restricting or other- 
wise controlling the: import, export, 
carriage or shipment: etc., of goods of 
any specified description and also the 
bringing into any port or place in India 
of goods of any Specified description 
intended to be taken out of India with- 
out being removed from the ship or 
conveyance in which they - are being 
carried, The Central Government by 
Order dated December 7, 1955 made 
the Import Control Order under. Sec- 
tions 3 and 4A of the said Act. 
Clause (3) of this Order provides for 
restriction on import of certain goods 
in these words: 


“Save as otherwise provided in this 
Order, no person shall import any 
goods of the description specified im 


Schedule I, except under, and ‘in ac- 


cordance with, a licence or a customs 
clearance permit granted by the 
Central Government or by any officer 
specified in Schedule II.” 

Clause 7 of this Order empowers the 
Licensing Authority suo motu or on 
application by the licensee to amend 


the licences: granted under this Order 


in such manner as may be necessary 
to make them conform to the afore- 
said Act or this Order or any other 
lawin force orto rectify any error or 
omission in the licence: on the licen- 
see’s request, however, the licence may 


. be amended in any manner consonant 


with the Import & Export Control 
Regulations. Item No. 67 (1) in Sche- 
dule I, Part V, which appears to us to 
be relevant for this case reads: 


“Printing and Lithographic mate- 
rial, namely, presses, lithographic pla- 
tes, composing sticks, chases, imposing 
tables, | lithographic stones stereo- 
locks, ‘wood blocks, half-tone blocks, 
electro-type blocks, - process blocks, 
roller moulds, roller frames and stocks, 
roller composition, lithographic nap 
rollers, standing screw and hot presses, 
perforating machines, gold blocking. 
presses, galley presses, proof presses, 
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arming presses, copper plate printing 


presses, rolling presses, ruling machi-. 


nes, ruling pen making machines, lead 
cutters, rule cutters, slug cutters, type 
casting machines, type «setting and 


casting machines, paper in rolls with’ 


side perforations to be used after fur- 
ther perforation for type-casting, rule 
bending machines, rule mitreing 
machines, bronzing machines, steres- 
typing apparatus, paper folding machi- 
nes, paging machines, but-excluding 
ink and paper and sets of mats when 
imported as advertising material in 
connection with composed films.” ' 

This item which contains a very large 
number of various. components of a 
printing press corresponds to item 
no. 72 (2) of the Indian- Tariff Act, 
1934 which consolidates the law relat- 
ing to customs duties, Item no, 67 (3) 
' in Schedule I speaks of component 
‘parts as defined in import tariff item 
no, 72 (3), of machinery. specified in 
cl. (1) excluding those covered by sl. 


no. 68 of this Schedule. Serial no. 68. 


refers to rubber: blankets for printing 
presses ete. Item No. 67 (1) would 
suggest that printing presses are :n- 
cluded in the expression “printing and 
lithographic material.” „Our attention 
has not- been drawn to any other entry 
either in Schedule I of the Imports 
Control Order. or in the first Schedule 
of the Indian Tariff Act which would 
cover the import of printing presses 
and payment of customs duty. on such 
import, These two statutes forming 
parts. of the- Import Control Scheme 
may appropriately ` be considered as 
throwing some light on each other. The 
principal argument advanced on be- 
half of the respondents is that cl. (c) 
of the conditions of the licence does 
not cover the printing presses in ques- 
tion because the plain language of this 
clause postulates that goods covered 
by it should be capable of being uti- 
lised for consumption as raw matezial 
or accessory in ‘a factory. A complete 
printing press, it is 
neither raw material nor accessories 
and it cannot be said that by fixing a 
printing press for running it, the press 
is utilised for consumption as raw 
material or accessory. This argumant, 
though ‘attractive on first. impression 
seems to us on a deeper thought tc be 
unacceptable.: A close scrutiny of the 
scheme and language of the relevant 
provisions of the -import and export 
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legislation and of the Import Control 
Policy formulated by the Government 
leaves no doubt that the argument is 
unfounded, Clause (c) reads: . 


t(e) The goods will be utilised- 
only for consumption as raw materials 
or accessories in the licence-holders’ 
factory and. that no ` portion thereof 
will be sold to or be permitted to be 
utilised by any other party or pledged 
with any financier other ‘than Banks 
authorised to deal in foreign exchange 
provided that particulars of goods so 
pledged are reported in advance to the 
licensing authority.” 

The respondents have sought assist- 
ance for their argument principally 
from the dictionary meaning of the 
words “consumption”, “raw material” 
and “utilised” used in this clause. 
“Consumption”, it is argued, conveys 
the idea of destruction of the com- 
modity consuméd and “rayy material” 
according to this ‘submission, must be 
utilised in this sense. .In our opinion 
dictionary meanings, however, help- 
ful in understanding the general sense 
of the words, cannot ` control where 
the scheme of the statute or the 
instrument considered as a whole 
clearly conveys a somewhat .different 
shade of. meaning. It is not always a 
safe way .to construe a statute or a 
contract by dividing it by a process 
of etymological dissection and after 
Separating words from their context 
to give each word some particular 
definition given by.lexicographers and 
then to reconstruct the instrument 
upon the basis of those definitions. 
What particular meaning should be 
attached to’ words and phrases in a 
given instrument is usually to be 
gathered from the context, the nature 
of the subject-matter, the purpose or, 
the intention of the author and the 
effect of giving to them one or the 
other permissible meaning on the 
object to be achieved.. Words are 
after all used merely as a vehicle to 
convey the idea of ‘the speaker or 
the writer and the words have natur- 
ally, therefore, to be -so constru- 
ed as to fit in with the idea which 
emerges on a consideration of the en- 
tire context. Each : word is but a 
symbol which may stand. for one — or 
a number of objects.. The context, in 
which a .word conveying. different 
shades of meanings is used, is of im- 
portance in.determining the precise 
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sense which fits in with the context 
as intended to be conveyed by the 
author.. The words used in the licence 
(Ex, P/12) have accordingly to be con- 
dstrued in the background of the 
scheme of the Import Control Order, 
1955, the entry No. 67 of Schedule ` I 
to this Order and the Import Trade 
Control Policy. The word’ “Consump- 
tion” . is used in Clause (c) in the 
. flicence seems to, us tọ, convey, “the 
idea of using ‘up the goods by fixing 
them in the. factory along ` with 
other componerits. This is clear from 
the fact that entry No. 67 (1) in 
Schedule I. of | thè. Import . Control 









articles mentioned in this item seem 
as if to have been intended to con-+ 
stitute “raw material’. This construc- 
tion fits in with the ‘scheme and 
policy ‘of the Import Tradé Control ‘as 
Wwe will presently show. The ‘diction- 
three: words ‘in 


> harmonisë with ‘this vi 


9. . The eae of. . India 
(Ministry of Commerce -and Industry) 
has been publishing from time to time 
Import Trade Control Handbook on 
rules and procedure providing. for the 

- assistance of those interested : in im- 
ports and. uptodate information as to 
the manner in which applications for 
import licences -should be made, the 


appropriate authority..to be addressed - 


in each case, the procedure governing 
the grant of - licences: for’ different 
‘elasses of goods,. the:validity and use 
of. import licences ‘and other similar 
matters... In the- Handbook of 1956, 
which is the relevant Handbook. for 
this case which relates to the licence 
originally granted in. 1960, Schedule I 
commonly known as-the ITC Schedule 
serves broadly. to classify the articles 
that enter into the import trade. Part 
V of the Schedule covers industrial 
` requirements and it is in this . part 
‘that .the printing and“ lithographic 
‘material including ‘presses and other 
items are entered at’ sl, .No. 
67-1, already noticed by us. This 
Handbook ‘emphasises the ‘Importance 


of correct classification. with reference _ 


to the serial number and part of the 
‘ITC Schedule. In Appendix III of the 


Handbook application. forms are .pres= 
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cribed, Form B is the one which was 
used by the respondents. This form 


is meant for the import of goods by). 


actual users not borne on the registers 
maintained- by the. Industrial Advisers, 
Ministry of Commerce and Industry, 
when licence is sought for import .of 
goods (other.than those falling -under 
the capital goods licensing procedure) 
vide:.. Government of India, Ministry 
of Commerce: and Industry Order No, 
17/55, dated 7th December, 1955. -It 
is expressly -stated in the respondents’ 
application, (Ex. P/11 (b)) ‘that’ the 
raw material was. required by. them 
for printing newspaper: (Dina. Seithi, 
Tamil Daily), full particulars of the 


- raw materials required to be imported 


‘were: given as printing machinery and 
pro. forma was attached. with the ap- 
plication. ITC number . and part was 
Specifically stated to. be 67 (1) Ya, Part 
V. It was on the basis.of this ap- 
plication that the licence Ex. P/i2 was 
granted subject inter alia ‘to condi- 
tion (c). 


10. The ‘Government of India, 


Ministry of Commerce and Industry 
also publishes: from time to time Im- 
port Trade Control Policy for. the 
various licensing periods. In the pub- 
lication for the licensing period April- 
September, 1960: we find the policy 
statement, showing the list of: items 
licensable to actual users.. At p: 360 
in Appendix.IV, Part V, items ‘67 (1) 
(i) ie 67 (2). occur, Tem 67 (1) 6) 
Tea 


-_ -"Printing” Saey (for News- 
paper Establishments: _ and : ‘quality. 
printers)”: i f E 
lem 67 2 2) ‘reads: 


“Component ‘parts © ‘of printing . 


machinery”. 


‘It is obvious that. in the respondents’ 


application serial No...67 (1) (i) refers 
to this item in the Import. Trade Con- 
trol - Policy, -April-September, 1960, 
the period . relevant’ for this- case. 


.-There.is no. other item in any one of 


the lists which covers printing presses 
as a‘séparate item. This clearly shows 
that. the printing presses are treated 
by legislative intendment as printing 
material or’ printing machinery. Form 
'B' used in the present case indicates 
that ‘the Press intended to be imported 


“was. not. considered. to. fall under the 


Capital Goods Licensing- Procedure.. It 
seems that it is for all these reasons 
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that in the licence it was provided that 
these goods would be utilised only for 
consumption as raw material or ac- 
cessories inthe licence-holder’s fac- 
tory. The words “utilised”, “consunrp~ 
tion” and “raw material” have to be 
fitted into - the. clearly. discernible 
statutory scheme and this is possible 
without doing violence to the diction- 
ary meaning of these words. The ep-. 
propriate 
words possessing variable shades of 
meanings has not to be ` arbitrarily 
selected and. . mechanically applied 
without considering the setting in 
which they are used and. the purpose 
sought to be achieved. 


11, There is ‘another . very 
cogent . factor in this case, namely, 


that the respondents, when they sought. 


licence. for the import of ‘printing 
press expressly represented that the 
imported goods were: required to mzet 
the increasing demand of circulat.on 
of their newspaper. . This indeed was 
the sole ground for importing “he 


press. The amended licence was also 
secured by the respondents . so 
as ‘to enable them to import two 


printing presses on the ground taat 
one press was required for their 
Madurai office as well. Licence for 
both the printing presses was obtained 
for actual use by them for their news- 
papers. 
the procedure, meant for the import of 
goods by actual users, they might not 
have secured the necessary _ licence. 
Having secured a licence expressly 
for the import of goods for their use 
they may not be permitted to ignore 
the condition of actual user on the 
plea (which by no means seems’ to be 
a virtuous plea) that.clause (e) is in- 
applicable to actual users. The res- 
pondents on their own showing clearly 
knew their disability under’ the condi- 
tions imposed by Clause (c) of the 
licence, Knowing full- well the condi- 
tion prohibiting the transfer of the 
press to other persons, the respon- 
dents as the correspondence to which 
our attention -has been drawn shows 
were actually negotiating for the sale 
of one of the presses during the 
‘period when the procedure in regard 
to its import . was being carried out. 
On July 2, 1961 amendment of the 
licence was sought so as to import one 
more printing press and on July 17, 
‘1961 its resale was actually finalised 


dictionary .meaning of. 


Had they not complied with © 
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and a part of the price also received. 
These facts do not need any -commenti 
on the intention and bona fides of the ` 
respondents. It is unnecessary to go 
into the evidence on this point be- 
cause, as already noticed, it is not dis- 
puted that. one of the printing press- 
es was actually sold to Dr. Thomas 
prior to. its arrival in India. The 
amendment of the licence also appears 
to have been sought with. the object 
of reselling the second press, The 
only argument’ urged namely that 
condition - (c) was. inapplicable to the 
present case having been repelled, the 
appeal, in our view, must succeed and 
the order of the High Court reversed. 
The validity of condition (c) in the 
licence has not been questioned and 
in our opinion rightly in view of the 
decision of this Court in M/s. 
Ramchand Jagdish Chand v. Union of 
India, (1962) 3 SCR 72 = (AIR 1963 
SC 563). .There is neither any legal 
nor equitable justification for reselling 
the printing press. : 

12. The suggestion faintly 
thrown ‘that the Company was the 
holder of the licence and, therefore, 
the other respondents (accused per- 
sons) should not be held liable is also 
without merit. On the facts found and 
on the authority of State of. West 
Bengal v. Motilal Kanoria, (1966) 3 - 
SCR 933 = (AIR 1966 SC 1586) all 
the respondents (the individual accus- 
ed persons along with: the Company) 
are guilty. 

13, The argument that. the 
High Court having acquitted the res- 
pondents on a view which is a possible 
view this Court should not convert 
acquittal into conviction under Arti- 
cle 136 of the . Constitution has not 
appealed to us. The view of the 
High Court. does not seem to be 
sustainable on the statutory language 
and . on the -- Import Control 
Policy of which the respondents were 
fully aware. Their own application 
is proof positive of their awareness of 
the true position and the breach. of the 
conditions of the licence on their part 
was deliberate. Indeed, as’ observed 
earlier, the permission for the import 
of the second press was apparently 
sought’ with the object of its resale. 
Breach of conditions for import . of 
goods is a-serious matter because “it 
prejudicially affects our -country's 
national economy. . The import dicencs 
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for the secorid press having in our 
view, been sought a false representa- 
tion with the object and purpose of 
its resale the breach of the licence 
was, therefore, fully intended and de- 
signed. The respondents are guilty of 
malpractices. and of abuse of the 
import licence with the object of mak- 
ing money. We, however, think that 
in view of the fact.that this litigation 
has been pending since a long time it 
would meet the ends of justice if we 
impose merely fine and do not sen- 
tence anyone to imprisonment. The 
final result is that the order of the 
High Court is. set aside and. accused 
Nos. 1, 2, 3 and 5 are convicted under 
Section 120-B, I, P. C. and Section 5 
of the Imports and Exports Act, 1947 
read with Clause 5 of the Import Con- 
trol Order, 1955 and each of the- ac- 
cused Nos, .2, 3 and 5 are sentenced 
to pay a-fine of Rs, 2,000/- under each 
count, Accused No. 1 who is the 
principal culprit and who was sentenc- 
.ed by the trial Court to imprison- 
ment and fine is sentenced to pay a 
fine of Rs. 5,000/- under each count. 
In default of payment of fine the de- 
faulting accused persons will.undergo 
rigorous imprisonment for three 
months. The -Company is convicted 
only under Section 5 of the Imports 
. and Exports Act read with Clause 5 


of the Import Control Order and sens. 


tenced to pay a fine of Rs. 2,000/-. 
Appeal allowed. 
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(A) Companies Act (1913), Ss. 179 
‘G) (a), 171 — Company ordered to 
be wound wp during pendency of 
second appeal filed by company — 
Liquidators prosecuting second appeal 
— In absence of any evidence to con- 
trary, it could not be supposed thaf 
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Bansidhar v.. Md. Ibrahim 


` A. I. R. 
they did not obtain sanction of Court 


under Section 179 (1) (a) to prosecute 


second appeal — Execution of decree 
against company by successful party 


— Fresh sanction under Section 171. 


held mot necessary. (Para 7) 

. . (B) Companies Act (1913), Section 
171 — Execution. of decree against 
company ordered to be wound up — 
Leave of Court under Section 171 is 
not condition precedent, ~ 


There is nothing in the Com- 


panies Act (1913) which makes the 
leave -under’ Section 171 a condition 
precedent to the institution of proceed- 
ing in execution of decree against. a 
company ordered to be wound ` up. 
Failure to obtain leave before institu- 
tion of the proceeding does not entail 
dismissal of the proceeding. The suit 
or proceeding without leave of the 
Court may be regarded as ineffective 
until leave is obtained, but once leave 
is obtained the proceeding will be 
deemed to be instituted on the date of 
granting leave. ILR (1939) 2 Cal 425 
and AIR 1960 Andh Pra 74, Overruled. 
(Paras 8, 10) 

; (C) Constitution of India, Art. 136 
— Appeal against order of High Court 
refusing to certify certain appeal under 
Article 133 (1) (b) and (e — ‘View 
taken by High Court on merits of case 
found to be true — It would be a 
futile exercise under Article -136- still 
to certify the case for appeal. ` 
(Para 11) 
Cases Referred: Chronological Paras 
(1961) 65 Cal WN 1060, Roop- 

narain ‘Ramchandra Pvt, Ltd. 

v. Brahmapootra Tea Co. 

(India), Ltd. 
(1960) AIR 1960 Andh Pra 74, 

(V 47) = 30 Com Cas 104, 

Godavari Sugar and Refineries 

Ltd. v. Kambhampati Gopala- 

krishnamurthy 4, 10 
(1950) 54 Cal WN 832 = 21 Com . 

Cas 110 (FB), Suresh Chandra 

ra v. Bank of Calcutta, 

t 

(1942) AIR 1942 Lah 289 (V 29) 

= ILR (1942) Lah 517 (FB); Nazir 

Ahmad v. Peoples Bank of 

Northern India Ltd. - 5 


(1939) ILR (1939) 2 Cal 425, Har 
Narain Misra v. Kanhaiya Lal . 


Lohawalla . 4, 10. 


(1980) AIR 1930 All 503 (Vv 17) 
ILR 52 All 480, People’s 


a 


1971 


Industrial Bank Ltd. v. Ram 
Chander Shukul . 


Mr. G. L. Sanghi, Advocate, and 
M/s. Jnanendra Lal and B. .R. Agar- 
wala, Advocates of M/s. Gagrat and Co., 
for Appellant; Mr. Sukumar Ghose, 
‘Advocate, for Respondent No. 1. j 


The Judgment of the Court was 
delivered by 


SHAH, J. — Mohammed ‘Ibrahim 
{hereinafter called “the plaintiff”) in- 
stituted an action in the Court of the 
Subordinate Judge,- Alipore for a 
decree in ejectment in respect of land 
occupied by the Luxmi Spinning and 
Weaving Mills Ltd. as his tenant, The 
suit was decreed on October 1, 1353. 
Before the decree was passed, the Com- 
pany had executed on January 31, . 
1951 a deed in favour. of MBansichar 
mortgaging its fixed assets for secur- 
' ing repayment of Rs. 1,25,000/-. 
After the decree of the Trial Ccurt, 
the Company executed on January 21, 
1954 a second deed also in favour of 
Bansidhar mortgaging the- fixed assets 
for repayment of an additional sum of 
Rs, 2,00,000/-. The decree of the 
Subordinate Judge in the plaintiffs 
suit was confirmed on August 4, 1954. 
Against that decree the Company and 
Bansidhar preferred Second Appeal 
No. 1380 of 1954 to the High Court 
of Calcutta, Bansidhar also filed a 
suit in the High Court of Calcutta on 
its original side to enforce the two 
mortgages in his favour and obtained. 
a preliminary mortgage decree in the 
suit on May 13, 1955. Another 
creditor of the Company applied 
for and obtained on August 22, 
1955 an order directing that the Com- 
pany be wound up. The liquidators of 
the Company and Bansidhar prosecut- 
ed the Second Appeal .No. 1380 of 
1954. -The decree of the District 
Court was confirmed by the High 
€ourt-in its appellate jurisdiction on 
February 22, 1958. The plaintiff then 
instituted an application for enforce- 
ment ‘of the decree. in ejectment 
against the Company without obzain- 
ing leave of the High Court of Calcutta 
under Section 171 of the Indian Com- 
panies. Act, 1913. . On December 17, 
1958, Bansidhar filed a petition con- 
tending that -the application for en- 
forcement of the decree was not main- 
tainable without leave of the High 
Court which ordered that. the- Com- ` 
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pany be wound up. On the motion 
of the plaintiff the Company Judge 
granted leave to execute the decree 
in Second Appeal: No, 1380 of 1954. 
The Subordinate Judge before whom 
the proceedings were pending, dismis- 


‘sed the application filed by Bansidhar; 


and the order of dismissal was con- 
firmed by the ‘Additional District 
Judge and by the High Court in 
Second Appeal. Bansidhar’s petition 
for a certificate for appeal to this 
Court under Article 133 (1) (b) and 
(c) of the Constitution was also reject- 
ed. Bansidhar then preferred two 
petitions for special leave to this 
Court — one against the order of the 
High Court dismissing his Second Ap- 
peal against the order in the execution 
proceedings, and the other against the 
order of the High Court refusing to 
certify the appeal under Article 133 
(1) (b) and (c) of the Constitution. 
This Court dismissed the petition 
against the order. of the High Court 
in Second Appeal and granted special 
leave to appeal against the order of 
the High Court refusing to certify the 
case, 

2. The order passed by the 
High Court in Second Appeal having 
affirmed the order-- of the District 
Court,.unless the appeal preferred to 
this Court involved some substantial 
question of law of public or private 
importance, the case could not be cer- 
tified under Article 133 (1) (b) even if 
the proposed appeal involved directly 
or indirectly some claim .or question 
respecting property of value not less 
than Rs. 20,000/-- The High Court 
could not also certify the case as a 
fit one for appeal under Article 133 
(1) (c) if’ in the view of the Court 
unless it raised a question of some 
general or public importance. ‘ 

3. Counsel for the appellant 
says that the Subordinate Judge was 
incompetent to entertain. the applica- 
tion. for executing. the decree in 
Second Appeal No. 1380 of 1954, unless 
the High Court ‘of -Calcutta in its 
company jurisdiction granted leave .to 
execute the decree under Section 171 
of the Indian Companies Act, 1913. 
Counsel urged: that leave of the High 
Court is by the terms of Section 171 
of the Indian Companies Act made a 
condition precedent to the institution 
of a proceeding against a Company 
ordered to be wound up by the Court, 
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and that the application for executivn 
of the decree without in ‘the first 
instance obtaining. leave of the High 
Court was entertained without autho- 
rity. The question sought to be rais- 


ed in the proposed appeal, it was urg-. 


ed, was of general or public impori- 
ance. ` In any case it was contended 


that there is conflict of opinion among - 


the Courts in India on the true in- 
terpretation of --Section 171 of the 
Indian Companies Act, 1913, and Sec- 
tion 446 of the Companies Act, 1956 
(which replacéd Section -171 of the Act 
of 1913), and the High: Court was 
bound to grant the certificate applied 
for either under Section 133 (1) (b) or 
under Article’ 133 (1) (c) or both me 
clauses. 


4-0 Our etentinas “is invited to. 


the decision of the High . Court of 
Calcutta in Har Narain Misra v. 
Kanhaiya Lal ‘Lohawalla, ILR (1939) 
2 Cal 425 and of the High: Court: of 
Andhra Pradesh in Godavari Sugar 
and Refineries Ltd. v.. Kambhampati 
Gopalakrishnamurthy, AIR 1960 Andh 
Pra 74. In these -cases it’ was held 
that leave of the High Court which 
has ordered winding up of a Company 
is a condition precedent to the insti- 
tution of proceedings against a Com- 
pany ‘in liquidation, and that proceed- 
ing initiated without obtaining leave of 
the Court in the first ‘instance must 
be dismissed. 


5. There are however” other 
cases which take ‘a’ contrary view. 
Nazir. Ahmad v. Peoples Bank of 
Nothern India Ltd, ILR“ (1942) Lah 
517 = (AIR 1942 Lah, 289 (FB); 
Suresh Chandra Khannabish v. The 
Bank of Calcutta Ltd., (1950) 54 Cal 
WN 832 (FB); People’s Industrial Bank 


Ltd. v. Ram Chander Shukul, ILR 52° 


_All 430 = (AIR 1930 All: 503); Roop- 
narain’’ Ramchandra Private Ltd. v. 
Brahmapootra' Tea Co, * (india) Ltd., 
(1961) 65 Cal WN 1060. ; 

6. Section 171 of the Indian 
Companies Act, 1913 provided that—’ 


“When a “winding up order has. 


been made ora provisional liquidator 
has been appointed, no suit ‘or other 
legal proceeding: 
with or commenced against the Com- 
pany except. by ‘leave of the Court 
and subject -to such " _ terms as the 
Court may impose”. 

This section is in.:térms: analogous to 
Section’ 231 ofthe Hagia Companies 
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Act, 1948 (11 and 12 Geo. 6, Ch. 38). 
The object of Section 171 is plain. 
It is intended to ensure that the assets 
of a company ordered to be wound up 
by the Court shall be. administered 
for the benefit of ‘all- the creditors, and 
that some creditors only shall not 
obtain an advantage” ovér others by 
instituting or prosecuting proceedings 
against the Company. The section is 
intended. to .maintain control of- the 
Court which has made an order for 
winding upon proceedings which may 
be pending -against the Company or 
may be initiated after the order of 
winding. up, and the Court may re- 
main seized of all’ those matters so 
that its affairs.are administered equit- 
ably and in an orderly fashion. 
“7, ` Whew the Second: ‘Appeat 


No. 1380 of 1954 was pending before 
the High Court of Calcutta at the 


instance of the Company and Bansi- © i 


dhar against the decree passed by the 
District Court in .ejectment, the Com- 
pany was ordered to be wound up by 
order of the High Court of Calcutta 
and the' liquidators were.' appointed. 
The liquidators prosecuted the appeal. 
There: is no’ evidence on the record 
whether the liquidators obtained -the 
sanction of the Court under Section 
179 (1) (a) of ‘the Companies Act.. But 
there is. no' reason to: suppose that the 
liquidators did not obtain the sanction) 
of the Court, -If sanction of the Court 
under Section 179. to prosecute the 
appeal. before the High Court was ob- 
tained, and it must be so assumed, the 
contention raised on behalf of Bansi- 
dhar loses all significance for an exe- 
cution application is only a continua- 


tion of the suit and the control of: the} 


High Court’. enures ‘during: the execu- 
tion proceeding also. If the sanction. of 
the Court has been obtained for the 
prosecution of the ‘suit it would ` be 
plainly - unnecessary to obtain - fresh 
sanction to the institution of executio 

proceeding at the instance. of the suc- 
cessful. party.: It is true that the- sanc- 
tion obtained by the liquidators is 
granted under’ Section 179 of the 
Companies Act to initiate or enforce a 
claim of the Company or:to-defend an 
action, whereas the leave of the Court 
to institute or to continue a suit against 
the Company in: winding. up is.obtain- 
ed under Section 171.: It:. would- be 
giving effect to a technicality divorced 


` from the’ true object of the section to 
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hold that even in a suit filed or pro- 
secuted with the sanction of the Court, 
the decree may not be enforced by a 
successful party without leave “under 
Section 171 of the Act. | - 


8. ‘Even granting that: sanction 
under Section 179 does not dispense 
with the leave under Section 171 of the 
Act, to institute a proceeding in exe- 
. jeution against. a Company ordered to 
be wound up, we do not think that 
there is anything in the Act which 
makes the leave a condition precedent 
to the institution of a proceeding in 
execution of a decree against the 
Company and failure to obtain leave 


before institution of.the proceecing © 


entails dismissal of the proceeding, 
The suit or proceeding instituted 
without leave of the Court may, in our 
jjudgment, be regarded as . ineffective 
until leave is obtained, but once leave 
is obtained the proceeding wil] be 
deemed instituted on the date grant- 
ing leave. 


9. In ‘Buckley on the Com- 
panies Act, 13th Edn, at.p. 490 it is 
observed: 


“Leave to continue after winding 
up a debenture-holder’s action, whe- 
ther previously or: subsequently com- 
menced, will be given unless the liqui- 
dator is able and willing to givə in 
the winding up the relief „Which could 
be obtained in the action”. 


The Calcutta High Court in 1950-2T 
Com Cas 110, (Cal) (FB), examined the 
decisions of the English Courts in some 
details.and observed that as regards 
Section 171 of the Indian Compenies 
Act, 1913, the High Court has jurisdic- 
tion to grant leave to proceed with 
the suit or other. proceedings against 
a Company in liquidation even if such 
leave was not obtained for its com- 
mencement, The proceedings may at 
best be regarded as instituted on the 
date on which the leave was obtained 
from the High Court. ; 


- 10. Consigering the daeskon 
both on principle and authority we 
are unable to agree with the view 
expressed by the Calcutta High Court 
in Har Narain Misra’s case, ILR (1939) 
2 Cal 425 and in Godavari Sugar 
and Refineries Ltd. ease, AIR 1960 
Andh Pra 74 ‘by we Andhra eadeni 
High Court. 
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il. Counsel for the appellant, 
however, urged that this Court is not 
concerned in this appeal with the cor- 
rectness of one or the other of the 
two conflicting views. Counsel says 
the. Court has only to consider: the 
correctness of the view of the High 
Court refusing to grant the certificate. 
In our judgment, it would be a futile 
exercise if we come to the conclusion 
that the view: taken by the High 
Court on the: merits. of the case is 
true, still to certify the case.for ap- 
peal. The proposed appeal only in- 
volves the question .about the main- 
tainability of the execution proceed- 
ing commenced by the plaintiff and 
against the Company in liquidation 
without Iéave of the High Court which 
has ordered the company to be wound 
up.. We entertain no doubt that the 
High Court. was right in the view it 
has taken on the merits and the con- 
tentions raised. We do not think that 
we will be justified in certifying an 
appeal in which the only question 
which may be urged is the one on 
which ‘we have expressed our opinion 
against the appellant. f 


I The appeal fails and is dis- 
missed. The appellant ‘will pay the 
costa of the plaintiff in this Court. 

- Appeal dismissed. 





“AIR 1971 SUPREME COURT 1295 
(V 58 C261) 
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K S. HEGDE AND A. N. 
i GROVER, JJ. 


-Magrai Patodia, Appellant v.. R. 
K. Birla and others, Respondents. 


aes Appeal No. 1094 of ‘1969, D/- 
10-9-1970. 


-. (A) Repieisutaling of the People 
Act (1951), Ss, 116A, 123 — Corrupt 


practice — Finding of fact. — Supreme 


Court will not interfere. 


-As a plea of corrupt practice fs 
somewhat akin to a criminal charge 
and further -the election cases are tried 


by experienced judges of the High 


‘(*Elec, Petn, No, 4 of 1967, Pir 17-2 
1969 — Raj.) 
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Court, the Supreme Court ordi- 
narily does not go” behind the 
findings of fact reached by the 
trial judge who had the benefit of see- 
ing the witnesses examined before him 
unless there is something basically 
wrong in the conclusions reached by 
him or the procedure adopted by him. 
This is not however a rule of law but 
a rule of prudence. Civil Appeal No. 
717 of 1968, D/- 23-8-1968 (S.C.) and 
AIR 1263 S.C; 183, Relied on. 

(Para 13) 


te) Representation of the People 
Act (1951), S. 123 — Corrupt practice 
— Proof — Evidence must be cogent 
and conclusive. 


The evidence adduced by a peti- 
tioner in an election case must be cog- 
ent and conclusive. A charge of cor- 
rupt practice cannot be equated to a 
criminal charge in all respects. Still 
burden of proving the commission of 
the corrupt practice pleaded is on the 
petitioner and he has to discharge that 
burden satisfactorily. In doing so he 
cannot depend on preponderance of 
probabilities: Many times corrupt prac- 
tices at election may not be able to be 
established by direct evidence and may 
have to be inferred from the proved 
facts and circumstances but the circum- 
stances proved must reasonably esta- 
blish that the alleged corrupt practice 
was committed by the returned candi- 
date or his election agent. Civil Ap- 
peal No. 1449 of 1968, D/- 17-12-1968 
(SC), Rel. on. (Paras 15, 32) 


(C) Representation of the People 
Act (1951), S. 123 (6) — Incurring of 
expenditure beyond prescribed limit— 
Proof — Authority or consent of can- 
eee or his election agent to be pro- 
ved. 


To prove the corrupt practice of 
incurring expenditure beyond the pres- 
cribed limit it is not sufficient for the 
petitioner to prove merely that the ex- 
penditure more than the prescribed 
limit had been incurred in connection 
with the election; he must go further 
and prove that the excess expenditure 
was incurred with the consent or under 
the authority of the returned candidate 
or his election agent. ATR 1954 SC 749 
and ATR 1970 SC 110 and (1958) 20 
Ele LR 176 (All), Rel. on. (Para 16) 


(D) Representation of the People 


Act (4951), S. 77 — Expenses incurred - 
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by political party — S. 77 not appli- 
cable, 


The expenses incurred by a poli- 
tical party to advance the prospects of 
the candidates put up by it, without 
more, do not fall within S. 77. 

(Para 18) 

(E) Representation of the People 
Act (1951), S. 77 — Expenditure sup- 
pressed — Court should try to estimate 
expenditure. 


If the court comes to the conclu- 
sion that an item of expenditure has 
been suppressed in the return of elec- 
tion expenses, the mere fact that there 
is no sufficient evidence about the 


. amount that must have been spent is 
.no ground for ignoring the matter. It 


is the duty of the Court to assess all 
expenses as best it can and though the 
Court should not enter into the region 
of speculation or merely try to guess 
the amount that must have been spent, 
it would generally be possible to arrive 
at an amount of expenditure on a 
conservative basis and where it is 
possible to arrive at any such estimate, 
such estimated amount should be held 
as not shown by the candidate in his 
election account, (1958) 17 Ele. L. R. 
37 (Bom) and Civil Appeal No. 717 of 
1968 D/- 23-8-1968 (SC), Relied on. 
(Para 18) 
_ (®) Evidence Act (1872), S. 3 —~ 
Document — Admissibility — Docu- 
ment procured by illegal means — No 
bat to its admissibility. 


The fact that a document was 
procured. by improper or even illegal 
means will not be a bar to its admis- 
sibility if it is relevant and its genui- 
neness proved. But while examining 
the proof given as to its genuineness 
the circumstances under which it came 
to be produced into court have to be 
taken into consideration. 

(Para 20) 


(G) Representation of the People 


-Act (1951), S. 1164 — No provision in 


law compelling appellate Court to 
award costs to successful party in elec- 
tion appeal — No proof but merely 
preponderance of probability. of cor- 
rupt practice having been committed 
by respondent —- Held case fit for not 
awarding costs to respondent return- 
ed candidate —- Appeal dismissed but 
parties directed’ to bear their own 
costs in the appeal. ' (Para 34) 


, 1971 


Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 110 (V 57)= 
- 1970-1 SCR 530, Ram Dayal v. 
-Brij Raj Singh 
(1968) Civil Appeal No. 717 of 
1968 D/- 23-8-1968 (5C), Amar-. 
ath v. Lachman Singh 13, 19 
(1968) Civil Appeal No. 1449 of 
1968 D/- 17-12-1968 (SC), Dr. 
M. Chenna Reddy v. Ramchan- 
dra Rao - 
(1965) AIR 1965 SC 183 (V 52)= 
1964-6 SCR 750,: „Jagdeo Singh 
`v. Pratap Singh ` > 
(1958) 17 Ele IR 37 (Bom); » 
Shivram Sawant Bhonsale v. 
Pratap Rao Deorao Bhonsale- 
(1958) 20 Ele LR. 176 (All), ` 
Mubarak Mazdoor v. Lal is 
Bahadur ` g 
(1954) AIR 1954 SC 749 (V 41)= 
1955 SCR 671, Rananjaya Singh 
v. Baijnath Singh “16, 18, 33 


Mr. A.S.R. Chari, Sr. Advocate, 
(M/s. G. Vasantha Pai, H. J. Thakkar 
_and Janendra Lal, Advocates and Mr. 
B Agarwala, Advocate of M/s. 
Gagrat and Co. with him), for Appel- 
lant; Dr. L. M. Singhvi, Sr. Advocate 
(M/s. S. S. Khanduja, N. P. Khaitan 
and P. Krishna Rao, Advocates with 
him), for Respondent No. 1; M/s. A. S. 
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Bobde and A. G. Ratnaparkhi, Advo= 


cates, for Respondent No. 2. 
The Judgment of the Court was 
delivered by 


HEGDE, J.: This aaa raises the 
question as to the validity of the elec- 


tion of Mr. R. K. Birla -to the Lok 


Sabha, ‘in the Genéral Election held in 
1967, from the Jhunjhunu constituency 
in the State of Rajasthan. The elec- 
‘tion for that constituency was held in 
the month of February 1967. The noti- 


fication calling upon the constituency 
. to elect one member to the Lok Sabha 


was published on January ..13, 1967. 
The last date- for filing the nomina- 
tion was January 20, 1967. Several per 


sons filed their. ‘nominations ‘but some. 


out of them withdrew later. Eleven 
persons including Mr. R. K. Birla (res- 
“pondent No. 1) and Mr. Morarka 
Radheshyam ‘(Respondent No. 2) con- 
tested the election. The polling took 
place on February 15, 18 and 20th. 
Counting commenced on the 21st of 
that rnonth and completed: on the 23rd 
on which date results were declared. 
According to the declaration made by. 
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the returning officer, respondent No. 1 
secured 1,50,546 votes and respondent 
No. 2, 1,04,023. It is not necessary to 
refer to the other candidates in the 
course of this judgment. Respondent 
No. 1 was declared elected. 


2.' The appellant who is a voter 
in the Jhunjhunu constituency and a 
supporter of Mr. Morarka challenged 
the election of the respondent under 
S. 81 of the Representation of the Peo- 
ple Act, 1951 (which will hereinafter 


_be referred to as the Act) on various 


grounds. His petition was tried and 
dismissed by a single Judge of the 
Rajasthan High Court. Thereafter he 
has brought this appeal under S. 116A 
of the Act. 

Be The election .of respondent 
No. 1 was challenged -on various 
grounds. It was alleged that he had 
committed corrupt practices coming 
under S. 123 (1) (bribery), 123 (4) (false 
statements as regards the personal 
character and-conduct of respondent 
No. 2), 123 (5) (hiring or procuring 
vehicles for the free conveyance of 


electors) and 123 (6) (incurring or au- 


thorising the incurring of expenditure 
in contravention of S. 77). The res- 
pondent denied the allegations made 


against him. At the trial of the -case 


most of the grounds alleged in support 
of the petition were not pressed. Af 
present we are only concerned with 
the allegation that respondent No. 1 
had incurred’ or authorised: the expen- 
diture in contravention of S. 77 in con- 
nection with his election. Section 77 of 
the Act reads:. i 

`- “Amount of election expenses and 
maximum thereof: - 

_ (1) Every candidate at an election 
shall, either by himself or by his elec- 
tion agent, keep a separate and correct 
account, of all, expenditure in connec- 
tion with the election incurred or au- 
thorised by him: or by his election 
agent between. the date of’ publication 
of the notification calling the election 
and the date of declaration of the result 
thereof, both dates inclusive. i? 

. (2) The account shall contain such 
particulars as may be prescribed; 


(3) The total of the said expendi- 
ture shall not exceed such amount as 
may be prescribed.” ms 

4, Section 123 (6) .declares that 
incurring or authorising of expendi- 
ture in contravention of S. 77 is a cor- 
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rupt practice. The maximum amount 
of expenditure prescribed. for the Jhun- 
yhunu constituency was Rs: 25,000/-. 
The return of respondent No. 1 show- 
éd .that his total expenditure in con- 
nection with the election was Rupees 
16380/96 P. If it.is shown that the 
total expenditure incurred either by 
respondent No. 1 or his election agent 
or by others with their. consent -or 
under their authority exceeded Rupees 
25,000/- then the election of respon- 
dent No. 1 must be held to be void. . 


5. In the’ election petition the 
petitioner alleged that respondent No. T 
was an ‘independent candidate; and 
that he was put up by the House of 
Birlas, one of the wealthiest business 
houses of the country who-own and/or 
_control and/or manage several compa- 
nies. It was further: alleged therein 
that respondent No. :1 himself wasa 
man of considerable. means. 
ing to the petitioner during the course 
of election campaign many top -execu- 
tives of several companies owned or 


controlled by the House of Birlas were 


brought by respondent No. 1 to the 
constituency and they lived there’ for 
over a month and worked for’ respon- 
dent No. 1. Several leading -members 
of the Birla family including 
Ghanashyamdas Birla, Mr. Madho Pra- 
sad Birla. Mr. K. K. Birla-and others 
stayed in the constituency: arid canvass- 
ed for respondent No. 1.. He further 
alleged that vast material and human 
resources of several companies of the 
House of Birlas' were drawn upon 
by the respondent’ No.-'1 for his 
election campaign. Besides the Chief 
Executive Officers, hundreds of other 
Executive Officers .and employees of 
several companies. of the House of 
Birlas were also brought by..respon- 
dent No. 1; from several, places to the 
constituency for campaigning in S 
favour. The petitioner alleged . that 
several lakhs.of rupees were spent by 
respondent No. 1 in connection “with 
his election. Proceeding to give. parti- 
culars about the expenditure incurred 
he stated that the respondent No. 1 


got printed lakhs of posters, pamph- . 


lets, leaflets and cartoons and got 
them distributed throughout the con 


stituency and in that connection he’ 


spent about 2 lakhs of rupees; he made 
a.film of some meetings held and 
exhibited that film in various parts of 
the constituency and in that connec- 


Aceord-. 


Mr.. 


ALR 


tion spent about Rs. 30,000/-; he em- 
ployed a singing’ party -which was 
taken by a motor truck from village 
to village for the purpose of reciting 
songs and performing bhajans and for 
that purpose spent about Rs. 3,000/-; 
he used about 200 jeeps and cars for 
his election campaign and in that con- 
nection incurred or. authorised an ex- 
penditure of Rs. 6,00,000/-; for some 
of these jeeps (which were not hired) 
he incurred or authorised an expendi- 


: ture of about. Rs.” 30,000/- .as drivers’ 


salaries; he requisitioned the services 
of abaut..3,000 employees of the’ Birla 
concerns:and- for their maintenance 


. and travelling expenses incurred more 


than Rs. 10 lakhs; he had. 150 officers 
in the constituency and for their ‘main- 
tenance spent about Rs, 75,000/-;. he 
set up 80 messes: at different. places 
for feeding his canvassers as well as 
the electors and for „that purpose he 
spent about Rs, 2 lakhs; he organised 
nearly 225 meetings and for ‘that pur- 
pose incurred an expenditure of Rupees 
33,750/-; for trunk calls in connection 
with the. election, he spent about 
Rs. 5,000/-; for the repairs of the jeeps 
used in connection with the election 
spent about Rs. 50,000/- and lastly 
spent about Rs. 75,000 for hiring jeeps. 
Some of the items of expenses men- 
tioned above were not pressed at the 
hearing. We shall not refer to them 
in the course of this judgment. We 
shall confine our attention to only 
those heads of expenditure which were 


pressed for our acceptance. T 


$. _Before.we proceed to, consi- 
der the merits of the case, it is neces- 
sary to mention that in the memoran- 
dum of appeal, the appellant had urg- 
ed that in the High Court he was not 


‘given reasonable opportunity -to put 
‘-forward his case. 


He complained that 
his applications for examination -of cer- 
tain witnesses on commission were im- 
properly rejected; he was. not. given 
sufficient opportunity to-procure the 
attendance. of the witnesses and lastly 
several documents produced by him in 
support of his case were improperly 
rejected. When the hearing of the ap-- 
peal was taken up we suggested to the | 
learned. Counsel for the appellant, Mr, 
A. 8. R. Chari to first deal with the 
plea that the appellant was not given 


` reasonable opportunity to prove the 


case pleaded by him. After taking up 
that plea and arguing the appeal for 
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sometime Mr. Chari informed us that . ` 
he would not press that part of his 


case as he did not want the case io be 
either remanded or additional evicence 
taken in view of the fact that the next 
General Election is not far off. Hə in- 
formed us that he would argue ths ap- 
peal on the basis of the evidence on 
record. At this stage it may also be 
mentioned that no application had been 
made in this Court for taking addi- 
tional evidence. In view of the con- 
cession made by Mr. Chari, we wili 
confine our attention to the merits of 
the case on the basis of the evidence 
on record. 


7 Mr. Chari’s case was that 
Mr. Morarka had incurred the wrath 
of the members of the family of. Mr. 
Ghanshamdas Birla due to the fact that 
as Chairman of, the Publie Accounts 
Committee of the Parliament he had 
dug up many skeletons from the cup- 
boards of some of the Birla concerns. 
It may be mentioned at this stage that 
Mr. Morarka was representing the 
Jhunjhunu constituency. in the Lok 
. Sabha from 1962 to 1967 and earlier as 

well and for a considerable time he 
was the Chairman of the Public Ac- 
counts Committee. The further case 
of Mr. Chari was that because of the 
hostility of the members of: the: Birla 
family towards Mr. Morarka, the mem- 
bers of that family sponsored. the’ can- 
didature of respondent No. 1 who was 
one of their top executives, he. being 
the Chairman of Shri Digvijay Wceollen 
Mills Ltd., Jamnagar, a Birla. concern 
and the President of a Chemical Zom- 
pany at Porbundar which is also a 
Birla concern. ‘According to the ap- 
pellant, respondent No. 1 was really 
an independent candidate but in order 
to facilitate him to exercise his money 
power as well as the money power of 
the. Birla concerns, he posed as a Swa- 
tantra party candidate, It was said 
that a great deal: of money was spent 
by the members’: of the Birla family 
and also by the companies under their 
control to further election prospects of 
respondent: Ne. 1: Mr. Chari further 
contended that respondent No. 1:in 
agreement with the several members 
of the Birla family and some of the 
top officials of Birla’ concerns had 
‘devised a plan for spending mony in 
connection ‘with the election. and the 
entire expenditure wes incurred in ac- 
cordance with that plan. — 
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8. ‘At the very outset, we may 
mention that respondent No. 1 is not 
a member of Mr. G. D. Birla’s family 
though it is established that he is one 
of their top executives. It also ap- 
pears from the evidence that several 
members of the Birla family as weil 
as other industrialists were keenly in- 
terested in the success of respondent 


`- No.-1. It may also be, as contended on 


behalf of the appellant that they were 
keen on defeating Mr. Morarka. Even 
according to the appellant the mem- 
bers of Birla family had both the 
means as well as the cause to spend 
for furthering the election prospects pf 
respondent: No. 1. But the’ real ques- 
tion for our decision is. whether any 
expenditure in connection with his 
election was incurred’ by respondent 
No. 1.or by his election agent: or by 
others with his consent or under his 
authority.in excess of .the amount 
shown. in his, return and if so what 
that amount is? The expenditure in- 


. curred by, the Swatantra Party or 


other friends or supporters of respon- 


_dent: No. 1 or by the enemies of Mr. 


Morarka without the consent or autho- 
rity of respondent : No. 1 cannot be 
taken into consideration. as the law now 
stands. 

9. In the election “petition, the 
petitioner took the ‘stand that respan 
dent No. 1 was an independent candi- 
date. It was not suggested therein that 
he was only nominally a Swatantra 
candidate and. that he used the 
Swatantra Party as a shield to cover 


‘the .enormous expenditure that he 


planned .to incur during the elec 
tion campaign. .In fact in the' 
election petition there is no reference 
tothe Swatantra Party. It is now esta- 
blished and it is not denied that res- 
pondent No. 1 wasaSwatantra Party 
candidate. His symbol in the election 
was the “Star”, the symbol assigned to 
the Swatantra Party by the Election 
Commission. The plea of the peti- 
tioner that in truth and. reality, res- 
pondent No. 1 was an independent can- 
didate cannot be accepted. The charge 
that during the - election expenditure 
was incurred by various persons in at- 
cordance with a preplanned design de- 


-vised by respondent No. 1 and others 


was also: not pleaded in -the election 
petition. That ingenuous contention 
appears to have been put forward only 


. with a view to . make ‘it appear that 
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expenditure incurred by the Swatan- 
tra party or by others in connection 
with respondent No. Ps election was 
ajll done with the consent or at any 
rate under the authority of respondent 
No. 1. Some support for. this conten- 
tion was tried to be sought from Ex. 
P. W. 14/5 and Ex. PW 42/6. PW 14/5 
is a letter from respondent No. 1 to 
Mr. M. P. Birla.. 
1966. In Ex. PW 14/5 (the genuineness 
of this letter. is in dispute) respondent 
No. 1 is shown to have written to Mr, 
M. P. Birla as follows: 


“I have been informed that Morar~ 
ka was in Gudda constituency yester- 
day. He was touring with 4 jeeps. 
Dehisinghji and Bhimsinghji have sug- 
gested that whenever I go to the con: 
stituency, I must also go at least with 
four jeeps, if not more, to create an 


impression on the public that I am in. 


no way lacking in vehicles and publi- 
city work against Morarka. _SPK also 
informs me that Morarka has given 5 
jeeps to Sumitra, his 
Jhunjhunu constituency. The same 
number of jeeps have been given to 
his Gudda constituency candidate. He 
has also told that each candidate can 
hire further 3 jeeps for which Morarka 


will pay the cost. From this you will, 
kindly find that he is all out to win- 


the election. It is also ‘confirmed thaf 
in Nawalgard he thas given 5 jeeps ta 
Mintre, who is his candidate. In view 
of the fact that he is:‘now . using more 
number of vehicles than in the last 
election we shall also have to fall in 


line with him, and, therefore all our ` 


friends like Debisinghji, Bhimsinghji, 
Raghuvirsinghji and Madan Singhji 
etc. feel strongly that we must also 
arrange to give at least 5 jeeps per 
constituency, if not more.” 


10. In reply to that letter Mr. 
M. P. Birla is said to have written Ex, 
P-42/6. That letter reads, as follows: 


“I am in receipt of your letter of 
30th December from Jaipur ee 
more requirements of jeeps. I have 
checked up with CACO and it is not 
possible for them to arrarige any jeeps. 
Jitendra seems to have given you 
wrong information. I am however 
negotiating with CACO to give a cash 
donation for Rajasthan Swatantra 
Party and the cheque to ‘be sent 
through you. I will let you know 
about this within | a week... 


It is dated 30-12- ` 


candidate for- 


ALR 
As regards your further require- 


‘ment of jeeps, you write that 10/15 


jeeps can be delivered immediately by 
the Rajasthan agent of Mahindra. Tf 
this is so, then. you please get these 
jeeps immediately in the account of 
our various officers and the finance 
should be arranged as per our decision 
in Pilani. Mr. Keshab Mahindra is out 
of Bombay and therefore I have not 
been able to contact him, but in any 
case, as these jeeps’ are available in 
Rajasthan for immediate use, I suppose 
there is no need for me to talk to Mr. 
Keshab Mahindra. 

Durgaprasadji is now reaching 
Pilani on the 8th or 9th and you please 
consult him also about our total re- 
quirement of jeeps. I agree with you 
that we should not lag behind Radhe- 
shyam Morarka in our. efforts. I also 
understand that he is going to step up 
his election efforts. 

‘Yours sincerly, 
ne a Sd/-MPB 
Shri R. K. Birla, 

Pilani, 
c. c. Sri D. P. Mandelia, Bombay.” 


MW. While it is true that these 
Tetters, if they are genuine, as they are 
held to be by the trial court, do indicate 
that sometime in December respondent 
No. 1 was contemplating to secure large 
number of jeeps to match the number of 
vehicles used by respondent No. 2. But 
whether in fact he did so is a matter 
for proof. But from this letter we are ` 
unable to spell out that there was any 
settled plan for financing the election 
campaign: Our attention was not in- 
vited to any other evidence to show 
that there was such a plan. As men- 
tioned earlier, no such plea had been 
taken in the petition. It is no doubt 
true that it appears from the record 
that seven jeeps were purchased by 
some persons who are said to be Birla 
employees on -the 18th and i19th-of 
January, 1967 through one Brijlal Ram 
Gopal of Jaipur: There is no evidence 
whatsoever to show that those jeeps 
were used in connection with the elec- 
tion. Though the surrounding circum- 
stances do indicate that those jeeps 
might have been purchased through 
Birla employees for election . purpose, 
those circumstances do not take the case 
beyond suspicion. Inthe absence of any 
proof as to their use we cannot come 
to any conclusion on the basis of the 


` purchase of those jeeps. . 
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12. Before proceeding to exa- 
mine the evidence relating to the vari- 
ous items of expenditure said to have 
been incurred in connection with the 
election, it is necessary to bear in mind 
the various principles evolved by -this 
Court to be followed while hearing an 
election appeal. 


13. 
the fact that a- plea of corrupt practice 
is somewhat akin to a criminal charge 
and the further fact that the election 
cases are tried by experienced Judges 
of the High Court, this Court ordinari- 
ly does not go behind the findings of 
fact reached by the trial Judge who 
had the benefit of seeing the witnesses 
examined before him unless there is 


something basically wrong in the con=. 
clusions reached by him or the proce- °. 
dure adopted by him. This is not‘a_ 


rule of law but a rule of prudence. In 
Amar Nath v. Lachman Singh, Civil 
Appeal No. 717 of 1968, D/- 23-8- 1968 
(SC) this Court observed: .-... 


. "We have already eee in 
more than one decision in the presenti 
series of election appeals that in the 
matter of appreciation of evidence and 
forming of conclusions with respect 
thereto, our normal approach would 
be.to accept the findings of the trial 
Judge and not to upset. the same un» 
less it was shown to us that the trial 
Judge had not considered all the evi- 
dence in its proper perspective or that 
his inferences were nct supported by 
the data relied on: We propose to fol- 
low the said rule -ïn disposing of this 
appeal, We must also bear in mind 
that the charge of commission of a zor- 
rupt practice has to be proved by co- 
gent and reliable evidence beyond any 
reasonable doubt and -that sucn a 

‘ charge cannot be established by any 
consideration of preponderance of pro~ 
babilities.” 


14. While making ieee obser- 
vations the learned Judges relied on 
the decision of this Court in the zase 
of Jagdev Singh v. Pratap Singh, AIR 
1965 SC 183. 


15. In the present appeal we do 
not -propose to go into the question 
whether the evidence adduced by a 
petitioner in an election case should 
establish the case beyond any reason- 


able doubt’ but suffice it to say that. 


that evidence must be cogent: and zon- 


Taking into eonstleration E 


ties. 


-proved 
‘obtained with :the consent or under the 
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clusive. It is true that as observed in 
Dr. M. Chenna Reddy v. V. Ramchan- 
dra Rao, Civil Appeal No. 1449 of 1968, 
D/- 17-12-1968 (SC) -that a charge of 
corrupt practice cannot be equated to 
a criminal charge. in all respects. 













beyond. reasonable doubt such is no 
the position in an election petition. 
But the fact remains that burden of 
proving the commission of corrupt pra- 
ctice pleaded is on the petitioner ana 
he has to discharge that burden satis- 
factorily. 


Courts do not set at naught the 
apparent verdict of the electorate ex- 
cept on good grounds. 


16. Now coming to the corrupt, 
practice of incurring expenditure be 
yond the prescribed limit, in several 
decisions this Court has ruled that it. is 
not sufficient for the . petitioner tci 
prove merely that the expenditure 
more than the ‘prescribed limit had, 


_ been incurred in connection with the 


election, he-must go further and prove l 
that the excess expenditure was in- 
‘curred. with the consent or under the 
authority: of the returned candidate or 
his election’ agent. In Rananijaye 
Singh v. Baijnath Singh, 1955 SCE 
671 =. (AIR 1954 SC 749) this Court 
had to’ consider a case where a pro- 
prietor of an estate lent the services of 
his Manager, Assistant Manager, 20 
Ziladars and their peons for canvass- 
ing on behalf of his son. It was prov- 
ed that the father was an old man and 
the returned candidate was helping 
his father in the management of his 
estate. The question in that case was 
whether. because of the canvassing’ by 
those persons the returned candidate 
had committed the corrupt practice of 
engaging the services of more than the 
prescribed number of persons and fur- 
ther whether the salary and wages paid 
to them should have been included in 
computing the expenses incurred by the 
returned candidate. . In that case there 
was no evidence to. show that the. ser- 
vices of those persons were either pro- 
cured’ by the returned candidate 
or his election: agent - nor was it 
-that their - services were 
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authority of the returned candidate or 
his election agent. . This is what this 
Court observed in that case: 

“There can be no doubt that in the 
eye: of the law these extra persons 
were in the employment of the father 
of the appellant and paid by the father 
and they were neither employed nor 


paid by the appellant. The case, there- 


fore, does not fall within S. 123 (7) at 
all and if that be so it cannot come 
within section 124 (4). It obviously was 
a case where a father assisted the son 
in the -matter of the election. These 
persons. were the employees of the 
father and paid by him for working in 
the estate. At the request of the father 
they assisted the son in connection 
with the election which strictly speak- 
ing they were not obliged to do. Was 
the position in law at all different 
from the position that the father had 
given these employees a holiday on 
full pay and they voluntarily rendered 
assistance to the appellant in connec- 
tion with his election? We. think not. 
It is clear to us that qua the appellant 
these persons were neither :employed 
nor paid by him. So far as the appel- 


lant was concerned they were mere . 


` volunteers and the learned advocate 


for the respondent admits that employ- - 


ment of.volunteers does not bring the 
candidate within the- mischief ‘of the 
definition of corrupt practices as given 
in section 123 (7). The learned advo- 
. cate, however, contended that sucha 
construction would be against“ the 
spirit of the election laws in that can- 
didates who have rich friends or rela- 
tions would have an unfair advantage 
` over a poor rival. The spirit of the 
law may well be an elusive and unsafe 
guide. and the supposed spirit ean cer- 
tainly not be given effect to in opposi- 


tion to the plain language of the sec- 


tions of the Act.and the -rules made 
thereunder. If all.that can be said ‘of 
these statutory provisions is that con- 
strued - according to the ordinary, 
grammatical and: natural meaning of 
their language, they work injustice by 
placing the poorer candidates at adis- 
advantage the appeal must be to 
Parliament and not to this Court.” 


17. The same view was reitera- 
ted in Ram Dayal v. . Brijraj Singh 
1970-1 SCR 530 = (AIR 1970 SC 110). 
Therein this Court ruled that unless it 


is established that expenditure was in-- 
` curred in connection with the election’ 
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by ihe candidate or his election agent 
or was authorised by them, it is not 
necessary to be included under 5. 77 
of the Act. Expenses incurred by any 
other agent or person without any- 
thing more need not be included in the 
account or return as such incurring of 
expenditure would be purely volun- 
tary. 

18... .In Mubarak Mazdoor v. Lal 
Bahadur, (1958) 20 Ele. LR 176. (All) 
the Allahabad High Court held that 
the expenditure voluntarily incurred 
by the friends and supporters of the 
returned candidate does ‘not come 
within S. 123 (3) even though the 
returned candidate was. aware of the 
fact at the time of the election itself 
that his friends and sympathisers were 
incurring expenditure in connectio 
with his election. That is also thet 


.effect of.the decision in Rananjaya 


Singh’s case, 1955 SCR 671 = (AIR 
1954. SC’ 749) (supra). This Court as 
well as the High Courts have taken the 
view that the expenses incurred by a 
political party to advance the pros- 
pects of the candidates put up by it, 
without more do not fall within S. 77. 
That position in law was not disputed 
before us. But it is true as observed 
by the Bombay High Court in Shivram 
Sawant Bhonsale v. Pratap Rao Deo- 
rao Bhonsale, (1958) 17 Ele. LR 37 
(Bom). that if the court comes to the 
conclusion that an item of expenditure 
has been suppressed in the return of 


‘election expenses, the mere fact that 


there is no sufficient ‘evidence about 
the amount that must have been spent 
is no ground for ignoring the matter. 
It: is the duty of the court to assess all 


. expenses as best it can and. though the 


court should not enter into the region 


.of speculation_or merely try to guess 


the amount that must have been spent, 
it would generally be possible to 
arrive at an amount of expenditure 
on a conservative basis and where it is 
possible to arrive at any such estimate, 
such estimated amount should be held 
as not shown by the candidate in his 
election account, 


19. ‘A’ somewhat similar was 
the view taken by this Court ine Amar 
Nath’s ease, Civil Appeal No. 717 of 
1968 D/- 23-8-1968 (SC) (supra). 


20. We shall now proceed to 
examine the evidence adduced in this 
case on the basis of.the principles en~ 
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unciated earlier. But before going to 
the evidence relating to the expendi- 
ture said to have been incurred. by the 
Ist respondent in connection with his 
election, it is necessary to refer to a 
curious feature in this case. In’ the 
course of the trial of the case two files 
(files A and B) containing numerous 
documents were produced on behalf of 
the petitioner. One of those’ files viz: 
file ‘A’ was: produced by P. W. 14 Mr. 
Nathuramka and the other was pro- 
duced by Mr. Chandreshekhar, a m2m- 
ber of Parliament through Mr. Sanghi, 
an Advocate. That file .is file "P 
These files are said. to contain the cor- 
respondence relating tc the election of 
respondent No. 1 exchanged between 
various persons, such as respondent 
No. 1, Mr. M. P. Birla, Mr. S. P. Xai- 
than, Mr. K. K. Birla, Mr. Makanria 
ete, Mr. Chandershekhar has not ap- 
peared in the witness box. Mr. Sanghi 
did not give evidence in the case...t.is 
not known how Mr. Chandershekhar 
came to possess those documents. Now 
coming to file ‘A’, the story put for- 
ward by P. W. 14 is that he is a busi- 
ness man in Bombay; he was a friend 
of Mr. M. P. Birla and at his instance 
he worked for respondent No. 1- during 
the election; after the election respon- 
dent No. 1 fearing that there might be 
a raid on his residence in connection 
with the evasion of taxes or duties, 
handed over that file to him for safe 
keeping. The trial court has com: to 
the conclusion that in that file there is 
not a single document relating to any 
business transaction. All the documents 
therein pertain to the election of res- 
pondent No. 1 and there could have 
been no fear of seizure of those docu- 
ments. The story put forward by PW 
14 is on the face of it unbelievable. It 
is most likely that P. W. 14 worked for 
Mr.. Morarka during the -election as 
[suggested during his cross-examina- 
ition. He seems to be a hired witness. 
But the fact that a document was Dro- 
icured by improper or even illegal 
¡means will not be a bar to its admissi- 
‘bility if it is relevant and its genuine- 
ness proved. But while examining the 
proof given as to its genuineness the 
circumstances under which it cama to 
ibe produced into court have to be 
aken into consideration. Evidence has 
been adduced to prove some of the 
documents found in files ‘A’-and ‘B' 


but the trial cour; has rejected that 
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evidence excepting in regard to a few 
of the documents. It has given good 
reasons in support of its conclusion. 
The persons who tried to prove the 
signatures found on some of those 
documents are strangers to those who 
signed them. Their pretention as tọ- 
their. knowledge about the signatures 
of the concerned person was proved to 
be hollow. The principal witness who 
sought to prove several of the docu- 
ments contained in files ‘A’ and ‘B’ is 
P. W. 33, Mr. Shankerlal Raopakdas. 
He is a thoroughly unreliable witness. 
He appears to be a dismissed employee 
of one of the Birla concerns. His pre- 
tension that he worked for respondent 
No. 1 during the election appears to 
be false. It is established that he was 
one of the counting agents of Mr. Mor- 
arka. No application.was made to this 
Court to admit any documents as addi- 
tional evidence in the case. Therefore 
in this appeal we are only concerned 
with those documents which were ad- 
mitted in evidence by the trial court. 
As found. by the trial Court volumin- 
ous false evidence has been adduced in 
this case both on behalf of the peti- 
tioner as well as on behalf of respon- 
dent No. 1. Several of the answers 
given by respondent No. 1 during his 
cross-examination were.. not found to 
be true by the trial Court. From an 
over-all review of the material on 
record, we are left . with an uneasy 
feeling about the evidence adduced in 
the case. We have no doubt in our 
mind that in the Jhunjhunu , Parlia- 
mentary constituency during the last 
General Election enormous expenses 
had been incurred in support of the 
candidature of respondent No. 1. We 
do not know whether the same was 
true of Mr. Morarka though Ex. 
P. W. 14/5 indicates such a possibility. 
In the.election petition, the petitioner 
sought not only to get set aside the 
election. of respondent No. 1, he went 
further and claimed the seat for Mr.. 
Morarka. Mr. Morarka’ in his written 
statement supported the pleas taken 
by the petitioner. Thereafter. respon- 
dént No. 1 gave notice of filing recri- 
mination against Mr. Morarka. Immedi~ 
ately thereafter Mr. Morarka with- 
drew his claim for the seat and con= 
tended that the petitioner could not 
claim the seat for him Hence the 
second relief asked for by the peti- 
tioner in his petition was ordered ta 
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be dropped. This change in the front 
-is not without significance. 


21. This takes us to the expen= 
ses said to have been incurred by res: 
‘pondent No. 1 in connection with his 
election under the various heads. 


22. We shall now take up the 
expenses said to have been incurred 
by respondent No. 1 under various 
heads (only such of them as are press- 
ed before us). ‘ 


23. As seen earlier the peti- 
tioner’s allegation in the petition was 
that respondent No. 1 incurred an ex- 
pense of about six lakhs of rupees 
for purchasing petrol and mobil oil 
in connection with his election. In 
his election return respondent has 
shown an expense of only Rs. 5466- 
89P under that head. Though the 
petitioner alleged in his petition that 
respondent No. 1 had incurred an ex- 
pense of about 6 lakhs for purchase 
of petrol and mobil oil, evidence was 
led cnly about three payments in that 
regard viz. (1) a sum of Rs. 2,000/- 
to the proprietor of Arjundeo 
Dharmal of Caltex and (2) a sum of 
Rs. 5,000/- and another sum of Rs. 
5,700/- to M/s. Gangaram Jamnadhar 
.of Burmah Shell. No person connect- 
ed with any of these pumps was exa- 
mined in support of the alleged 
payments. The account. books of those 
firms were also not got produced. To 
prove the payment of sum of Rs. 
2,000/- to Arjundeo Dharmal of 
Caltex, one Mr. Radha Kishan (PW 10) 
was examined. His case is that he is 
a friend of the son of the proprietor 
of the firm M/s. Arjundeo Dharmal 
and he chanced to be present at the 
pump when one “B..S. Choudhary of 
Birlas” came and paid to Arjundéo 
Rs. 2,000/-. Later on he was told by 
the proprietor of the firm that’ it was 
in connection with the supply of 
petrol and oil to respondent No. i. 
'The learned trial Judge was unable to 
place reliance on this chance witness. 
His evidence is highly artificial. No 
satisfactory explanation is forthcoming 
for not examining the proprietor of 
the firm in question. Now coming to 
the payment of a sum of Rs. 5,000/-, 
the only witness who speaks about it 
is P. W. 19, Vasudev. His evidence 
for good reasons has been disbelieved 
by the learned trial Judge. He is 
clearly. a partisan witness. For the 
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alleged payment of Rs. 5,700/- on 
January 28, 1967, the witness examin- 
ed is. P. W. 21. The learned trial 
Judge has disbelieved this witness as 
well. We see no reason to differ from 
the assessment of the evidence made 
by the learned trial Judge. Accord- 
ing to P. Ws. 19 and 21 they chanced 
to be present at the time when pay- 
ments in question were made through 
some third parties. Here again neither 
anyone connected with the firm was 
examined nor the firm’s accounts were 
produced. 


24. It was alleged in the elec- 
tion petition that respondent No. 1 had 
spent about 2 lakhs of rupees on 
printing of posters, pamphlets, leaf- 
lets and cartoons and the preparation 
of badges of the election symbol 
“Star”, rubber  baloons with the 
slogans “vete for Birla” and flags of 
silk and cotton clothes and their distri- 
bution as also on wall paintings. 
Before us no arguments were advanc- 
ed as regards the expenditure said to 
have been incurred for badges of 
election symbol, rubber baloons and 
flags. It was urged before us that 
respondent No. 1 had paid a sum of 
Rs. 22,000/- to. M/s. Rai Bros. of 
Bhiwani for wall painting. Several 
witnesses spoke to the fact that the 
Jhunjhunu constituency was flooded 
with wall paintings seeking vote for 
respondent No. 1. But strangely 
enough no one connected with Rai 
Bros. was examined in the case. The 
proprietor of Rai Bros. was summon- 
ed to give evidence in the case but 
he did not appear in Court. On the 
other hand one Mr. Ganesh Dutt ap- 
peared in Court and presented a peti- 
tion alleging that respondent No. 1’s 
election agent is not allowing the pro- 
prietor of Rai Bros., Mr. Ganpat Rai 
Joshi.to appear in Court and there- 
fore Mr. Joshi had asked him to 
produce the account-books of that firm 
in Court. Neither Mr. Ganesh Dutt 
was examined in the case nor the ac- 
count-books otherwise proved. The 
allegation made by Mr. Ganesh Dutt 
that the election agent of respondent 
No. 1 did not permit Mr. Joshi to ap- 
pear in Court remains unproved. The 
resulting position is that there is no 
evidence to show that any amount was 
paid to Mr. Joshi either by respondent 
No. 1 or his election agent or someone 
with his consent or under his autho- . 
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rity. Similarly there is no satisfactory: 
evidence about any excess expendi- 
ture incurred, by respondent No. 1 in 
publishing pamphlets, leaflets” 
handbills though .as many as 56 dif- 
ferent types of pamphlets appeared to 
have been distributed during the elec- 
tion soliciting votes either for respon- 
dent No. 1 or for the Swatantra 
party. There is no evidence as to who 
issued those pamphlets. As seen 
earlier, respondent No. 1 had the 
powerful support of the members of 
the Birla family as well as of some 
other industrialists. “Evidence was 
adduced to show that 76,000 copies of 
a cartoon, two starved out and emaciat- 
ed bullocks evidently depicting. that 
Congress rule has brought in nothing 
but poverty, were got printed by one 
Mr. Saxena, and executive in a Birla 
concern ‘at the Hindustan Times Fress 
at Delhi for: which he 
Rs. 2300/- as charges. There is no evi- 
dence to show that these cartoons 
‘were got printed by respondent No. 1 
nor is there any evidence to show that 
they were got printed by Mr. Saxena 
with the consent of respondent No. 1 
or under his authority. It may be 
that they were got printed to aid the 
election compaign of respondent No. 1 
though those cartoons could have been 
used in any constituency in India 
Mr. Saxena has not been examined as 
a witness in- the case. 
25. The fact that this ETEN 
was widely published in the constitu- 
ency as is clear from the evidence 
adduced. in the case without more can- 
not show that the expenditure for 


getting those cartoons printed was im. 


curred by respondent No. 1. 


26. Evidence was led to show ` 


that at about the time of the election, 
several telephones installed in the 
residences of some of the members -of 


‘the. Birla family and some of heir’: 


executives were extensively used and 
the telephone, charges ran into few 
thousands of rupees - but there is no 
evidence to 
telephones were used in connection 
with the election or they were used at 
the instance or under the authority of 
respondent No, 1.. 

27. Evidence was also adduced 
fo show that a large number of “eeps 
and cars were used in connection with 
the election. No evidence was aduc- 
ed to show that they were’either used’ 
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and . 


had aid. 


show that either those. 


[Prs. 24-30] . S. C. 1305 


by respondent No. 1 or that. they were 
used with his consent or under his au- 
thority. In the circumstances of this 
case the possibility of his friends using 
them on their own cannot be ruled 
out. As seen earlier several jeeps 
were purchased through one of the 
business associates of Birlas at about 
the time of the eleétion but here again 
as mentioned earlier there is no evi- 
dence to show that those jeeps were 
used in Jhunjhunu constituency at the 
time of the election. 

28.- Evidence was Jed to show 
that thousands of persons worked for 
respondent ‘No. 1 but there is nothing 
to show that they. did not work 
voluntarily. At -any rate there is 
no évidence to show that they were 
either paid for or at least their ex- 
penses were met by respondent No. 1.’ 
It was said that respondent No. 1 ran 
several messes to feed his workers as 
well as the voters. -The trial Court 
has found that the evidence relating to 
that aspect of the case is unreliable. 
We see no reason to arrive at a 
ferent conclusion. “ 

29. Evidence was led to show 
that considerable expenses were in- 
curred for arranging’ meetings. Here 
again there is no reliable evidence to 
show the amounts ‘that were likely to 
have been spent’ for arranging the 
meetings or even to connect respon- 
dent No. 1 with the expenditure in- 
curred in connection with those meet- 
ings. 

30. Though the petitioner has 
failed to establish that any of the 


_items of .expendituré alleged to have 
- been incurred by respondent No. 1 was 
_in fact been incurred by him, there is 


voluminous: ‘and fairly ` convincing 
evidence to show that the constituency 
was flooded with~ election literature 
including posters, cartoons, painting of 
the walls, «leaflets, handbills. ete, on 
behalf: of respondent: No.1. There is 
also - evidence to show that: large 
number of vehicles were used in con- 


nection with the election.: It is clear 


from: the evidence on record that 
money was freely and liberally spent 
to further the prospects of respondent 
No. 1. In addition to this there is 
also evidence to show that in about 
December, 1966, an account was open- 
ed in the Pilani branch of the United 
Commercial Bank in the name of 
P. W..32, Mr. Raghuvir Singh who was 
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at that time the President of Jhun-. 


jhunu District Swatantra party. On 
very day of the opening of the ac- 
count a. cheque for Rs. 1,50,000/- 
issued by C. A. C. O. (Cement Alloca- 
tion and Co-ordination Organization) 
was credited. Thereafter cash deposits 
of over 2 lakhs of rupees were made 
in. that account. These : monies were 
drawn by P. W. 32 mostly by issuing 
cheques in favour of Mr. Tibriwalla, 
one of the Birla executives. . 
ing to P. W. 32, the contribution made 
-ey C A C. O.. was made to the 
Swatantra party and the:cash deposits 
made were the amounts. collected: by 
him for the benefit of the Swatantra 
party and that he spent the amounts 
received, in connection with the -elec- 
tion of the Swatantra party candidates 
in the Jhunjhunu constituency. P. W. 
32 ‘is undoubtedly. an interested wit- 
ness. -He was a supporter of respon- 
‘dent No. 1. He himself contested one 
of the assembly constituencies in the 
Jhunjhunu parliamentary constitu- 
ency. In the 1962 General Election, 
‘ he opposed respondent No. 2 and lost 
_the election by a narrow margin. . It 
is clear from his cross-examination 
(the Court permitted the Counsel for 


the petitioner to cross-examine him} 
much reliance cannot be placed on his: 


evidence. Counsel. for the appellant 
asked us to hold that the account in 
the name of P. W. 32 was in reality 
the account of respondent No. 1; P. W. 
32 lent his name as a cover. In fact 
it was Mr. Tibriwalla who withdraw 
the amounts from. that. account and 


utilised the same in, connéction with 


the election of respondent No. L. In’ be able to be established by direct evi- 


support of this: contention he relied 
on the following circumstances:— ` ; 


31. The money ‘was paid by ` 


C. A. C. O., a concern in which Birlas 
were interested. In Ex. :P.. W. 42/6, 
Mr..M. P. Birla had written to res- 
pondent No.. 1 to say. that he would 
persuade C. A.C. O., to -make some 
contribution ‘to: Swatantra party and 
further. the cheque could be sent 
through..resp ‘ndent No. 1 and cheques 
were mostly issued in favour of Mr. 
Tibriwalla. We agree with the learn- 
ed yudge of the High Court that there 
is room to. suspect : that most of the 
amounts drawn from this account were 
likely to have been spent to further 
the election prospects of respondent 
No. I. C. A. C. O. is not a Birla con- 


Accord- . 


: corrupt. practices - 
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cern. It is an organization formed by 
several cement manufacturers. Birlas 
are only one of them. There is no 
evidence to show that the cheque in 
question -was sent through respondent 
No. 1. . It is proved that C. A. C. O. 
had contributed in connection with 
the election not only tọ the Swatantra 
party but also to the Congress party, 
the Jan Sangh and several other 
splinter groups. It has even given 
contributions to individual candidates: 
as is seem from its accounts. . In fact 
the contribution given by C. A C. O. 
to the Congress party is much ‘larger 
than made by it:to the Swatantra 
party. .Mr. Tibriwala was a member 
of the. Swatantra.. party. From the 
facts proved it is not possible to, come 
to .a definite conclusion that he acted 
on behalf of respondent No. 1. If one 
looks at. the way C. A. C. O. was dis- 
tributing amounts during the election 
as. donations, one is. constrained to feel 
that those payments were intended as 
investments. Possibly C. A. C. O. did 
what other business concerns are 
doing. Such .donations to political 
parties whether done in the crude 
way in which C. A. C. O. did or in a 
more subtle way could undermine the 
very foundation .of our society. No: 
democracy can survive, however 
ideal is the Constitution by which: ‘it 
is governed, if the principles underly- 
ing the Constitution are ignored. The 
best democratic. Constitution can go 
the pa the .Weimar Constitution 
went. 


-32.- Tt is true that many times 
corrupt practices at election. may not 


dence and the ‘commission of: those 
may have - to bel: 
inferred from the proved facts and 
circumstances but the circumstances 
proved must reasonably establish that 


` the alleged. corrupt practice was com-| ` 


mitted by ‘the returned: candidate ‘or 
his election: agent.. As mentioned 
earlier preponderance. of probabilities i 
is not sufficient: 

33. : . For the reasons enone 
above this appeal must fail and it is 
hereby -dismissed. - But we cannot 
Jeave this appeal without . expressing: 
our uneasiness about the law relating 
io election expenses. Section 123. (6) 
äs by and large ineffective in control- 
ling election . expenses. There are 
‘ways to bypass that provision. 
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what we have seen in the various. elec- 
tion cases that. came before us we are 
of the opinion that law controlling 
election expenses has been reduced to 
a mockery. We can only repeat the 
observations of this Court in Rananzaya 
Singh's case, 1955 SCR 671 (AIR 
1954 SC 749) (supra) that “the appeal 
in this connection must be to the 
Parliament.” 

34. Now coming to the question 
of costs, the trial Court felt extremely 
unhappy in having had to award costs 
to respondent No. 1. But it had to be- 
cause of the compulsion of the law — 
see Section 119 of the Act. We. are 
not faced with any such compulsion. 
There is no provision in the Act which 
compels the appellate Court to award 
costs to the successful party in an 
‘election appeal. This is eminently a 
fit case where we should not award 
costs to the returned candidate. The 
resulting position is that the appeal is 
dismissed but the parties are directed 
to bear their own costs in this app2al. 

Appeal dismissed. 





AR 1971 pei a COURT 1507. 
. (V 58 C 262) 
(Prone Assam and Nagaland)* 
J. C. SHAH AND A. N. GROVER, JJ. 


The Collector of Darrang, Tezpur, 
Appellant v. Assam Industries (P) Lid., 
Respondent, and vice versa. © 


Civil Appeals Nos. 1781 and 1979 
of 1966, D/- 24-9-1970. 


Land Acquisition Act (1894), Sec- 
lion 23 — Fixation of compensaticn — 
Proceeding partakes more of character 
of arbitrarimess as to the value of land 
acquired — High Court not fixing zom- 
pensation at capitalised value of lease 
money — Appeal to Supreme Court 
—- Held, that the fact that capitelised 
value of 12 years’ rental would be 
little more than amount actually 
awarded would not justify interfer- 


ence. (Para 4) 
Mr. Jagadish Swarup, Solicitor- 
General of India, {Mr. Naunit Lal, 


Advocate, with him), for Appellart (In 
C. A. No. .1781 of 1956) and for. Res- 
pondent (In C. A. No. 1979 of 1966); 


*(First -Appeal - ` 28.of 1960, D/- 
17-4-1965 — oe and Nagaland.) 


JN/LN/E445/70/DVT/D 


Collector of Darra-ig Vv. 


Jand was sold for Rs. 1500/-. 


Assam Industries [Prs. 1-3] S. C. 1307 


Mr. S. T. Desai, Sr. “Advocate, (Mr. 
Sukumar Ghose, Advocate, with him), 
for Respondent (In C. A. No. 1781 of 
1966) and for Appellant. (In C. A No. 
1979 of 1966). 


. The following Judgment of the 
Court was delivered by 


GROVER, J.: — These two cross 
appeals have been brought by certifi- 
eate from a judgment of the High 
Court of Assam and Nagaland in the 
matter of compensation awarded for 
certain land which had been acquired 
under the Land Acquisition Act, 1894, 
hereinafter called the ‘Act’. 

2. On March 11, 1955 a notifi- 
cation was issued under Section 4 of 
the Act by which an area of 19 Bighas 
1 Katha and 4 Latchas of land belong- 
ing to the Assam Industries (P) Ltd, 
was sought to be acquired for a public 
purpose, namely, establishment of Hat 
or a market. This area included 6 
Bighas, 2 -Kathas and 17 Latchas 
which was admittedly being used for 
purposes of a hat. The Collector gave 
an award at the rate of Rs. 300 per 
Bigha for the entire area of 19 Bighas 
1 Katha and 4 Latchas.. The District 
Judge on a reference maintained the 
award. The High Court, after taking 
into consideration the evidence, assess- 
ed the value. of the ârea comprising 6 
Bighas, 2 Kathas and 17 Latchas at 
the rate of Rs.. 15,000/- per Bigha. 
With regard to the remaining area it 
upheld the view of the District Judge 
that compensation should be awarded 
at the rate of Rs. 300/~ per Bigha. 
The Collector of Darrang has appealed 
against that portion of the judgment 
by which the compensation for the hat 
jand has been fixed at Rs. 15,000/- per 
Bigha whereas the company has ap- 
pealed against the compensation 


-awarded for the entire. area of 19 


Bighas, 1 Katha and 4 Latchas. 


3. As regards the hat area of 
6 Bighas, 2 Kathas and 17 Latchas 
evidence of three sales was adduced. 
The first sale took place on February 
14, 1955. An area of 6 Latchas‘ of 
It may 
be mentioned that 100 latchas make 1 - 
Bigha. In the sale deed certain houses 
were also shown: to be standing on 
the land sold.."The: other two sales 
took place after- the date of the notifi- 
eation under Section 4 which is the 
relevant date for the purpose of 
assessing the compensation. On 
October 30, 1956, 3-Latchas were’ sold 
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for Rs. 700/-. On September 27, 1955, 
12 Latchas were sold for Rs. 1,000/-. 
The ownership rights were not trans- 
ferred by these sales but it were oc- 
cupancy rights which were sold. The 
principal criticism on behalf of the 
Collector ‘is that the sales subsequent 
to March 11, 1955 which was the date 
of the notification under Section 4 of 
the Act were irrelevant and should 
not have been taken into consideration 


and so far as the first sale is concern- 


ed it also included the transfer of some 
houses and no evidence had been led 
to show what the value of the house 
was. On the other hand it is main- 
tained by the learned counsel for the 
company that the Hat land of 6 Bighas 
odd has been very much undervalued 
as its user for a number of years as 
Hat or Bazar should have been taken 
into consideration and higher valuation 
should have been fixed even on the 
basis of the first sale because it related 
to occupancy rights only. It has been 
pointed out that the Hat land of 6 
Bighas odd was being leased out from 
time to time for the purpose of holding 
a Bazar and that in 1953-54 an area 
of about 5 Bighas fetched a rent of 
Rs. 6501. In the year 1954-55 it was 
rented for Rs. 8752/-. In subsequent 
years, i. e, 1955-56 and. 1956-57 the 
rent went up to Rs. 12,000/- and over. 
Even if the rent for the year 1954-55 
alone is taken into consideration the 
capital value would work out af a 
much higher figure than what has been 
awarded. Moreover the potential 
value has been completely ignored by 
the High Court. 


4. The High Court was of the 
view that the company was not entitled 
to get the capitalised value of the lease 
money which it was getting annually 
because the income was fluctuating 
and there was no material to show 


how much expense the company had 


‘incurred in order to maintain the staff 
for making the collection, etc. In our 
opinion the decision of the High Court 
with regard to the compensation fixed 
in respect of the Hat land at the rate 
of Rs. 15000/-per Bigha does not call for 
any interference. Even on the assump- 
tion that the sales subsequent to the 
date of the notification. under Section 
4 should have been excluded from 
consideration the sale which took 
place prior to it was at the rate of 
Rs. 250/- per Latcha which would work 
eut to Rs. 25,000/- per Bigha. Since 
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the area sold was small it would be 
legitimate to take the figure of Rs. 
15,000/- per Bigha as the correct price 
for a larger area like the one in ques- 
tion. It can hardly be disputed that 
this sale was of considerable import- 
ance as the land covered by it was 
either adjacent to or in the immediate 
neighbourhood of the Hat land. More- 
over the rent which the Hat land was 
fetching could not be completely! 
ignored.. In view of the entire circum: 
stances relating to the importance of 
the village or the town where the 








actually awarded. That would not, 
however, justify interference in pro- 
ceedings relating to fixation of com- 
pensation which partakes more of 
character of arbitration as to the value 
of land taken for public purpose. 


5. As regards the remaining 
area of 12 Bighas, 3 kathas and 7 
latchas for which compensation has 
been awarded at the rate of Rs. 300/- 
per Bigha that admittedly was not Hat 
land nor was it ever used for purposes 
of a Bazar. Reliance has been placed 
on behalf of the Company on the rent 
of certain portions of it which were 
leased out. The first lease was of the 
year 1952 by which 6 latchas were 


eased out at a monthly rental of Rs. 


4-4As. for a period of 20 years. It was 
stipulated in the lease that the tenant 
would not claim any compensation if 
the property was acquired by the Gov- 
ernment. There are a number of sub- 
sequent leases which have been con- 
sidered by the High Court. The 
District Judge had expressed the view 
that these leases were collusive trans- 
actions and the documents had been 
executed only for the purpose of creat- 
ing evidence. The same suggestion has 
been pressed before us on behalf of 
the Collector. It has been suggested 
that it must have been known in 1952 
that land in question was likely to be 
acquired and therefore the first lease 
came into existence. Even though 
there may be some suspicious features 
about the lease of 1952 no question 
was asked in cross-examination sug- 
gesting collusion or creation of evi- 
dence for the purpose of claiming 
compensation in acquisition proceed- 
ings. Keeping in view this evidence 
which relates only to a small portion 
of the land and the other evidenca 
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which has been read 
inclined to the view that the prop2r 
compensation which should have been 
awarded for the aforesaid area should 
have been at the rate of Rs. 1,000/- 
per Bigha. >- 

6. In the result the appeal of 
the Collector is dismissec. The appeal 
of the company is allowed to tne 
extent that for the area {excluding the 
Hat land) for which compensation at 
the rate of Rs. 300/- had been award- 
ed, the company shall be entitled to 
compensation at the rate of Rs. 1,00G/- 
per Bigha. It shall also get 15% of 
the enhanced amount as compensation 
for compulsory acquisition and will:5e 
entitled to interest at 6% per anncm 
on the additional amount from. tie 
date of possession till the date of pay- 
ment. The parties in both the” ap- 
peals are left to bear theit own costs 
in ‘Court, 

_. Order according’y. 





AYR 1971 SUPREME COURT 1309 
(V 58 C 263) 
(From: Patna)” 
S. M. SIKRI AND K. S. HEGDE, JJ. 
Shital Singh and ` others, Appel- 
fants v. The State of Bihar, Respcn- 
dent. 
’ Criminal Appeal No. 218 of 1937, 
D/- 23-9-1970. 


(A) Constitution “ot - India, Arti- : 


cle 136 — Concurrent findings of fact 
— Ordinarily no interference by 
Supreme Court — Accused, however, 
contending that certain circumstances 
were either not taken into considera- 
lion by High Court or were not given 
due weight But nothing shown 
which would enable Supreme Court to 
upset concurrent findings of High 
Court and Sessions Judge — No inter- 
ference in appeal by Supreme Court. 
(Paras 3, 17) 
(B) Constitution of India, Arti- 
ele 136 — Appreciation of evidence — 
Previous history, of dispute is a neutral 
factor and cannot displace oral: evi- 
dence relied on by High Court. 
. (Para 6) 


Mr. A. S R. Chari. Sr. Advocete, . 


(M/s. R. Goburdhun, Surendra Prasad 


(Cri. Appeal No. 332 of- 1965, D/- 
31-7-1967 — Pat.) i 


KN/KN/E443/70/LGC/B 


to us we are” 


_with such findings. 
‘counsel for the appellants, 


Shital Singh v. State of Biar (Sikri J.) (Prs.5-6){Prs. 1-4] S. C. 1309 


and D. Goburdhun, Advocates, with 
him), for Appellants; Mr. R. C. Prasad, 
Advocate, for Respondent. : 


The following Judgment of the 


-Court was delivered by 


SIKRI, J.: — This. appeal by spe~ 
cial leave is directed against the judg- 


ment of the High Court of Judicature 


at Patna-dismissing the appeal of the 
appellants. before us. 


2. The relationship between 
the deceased and the appellants and 
some of the witnesses is shown in the 
following pedigree table: 


(See pedigree table on next pase) 


3. The case of the prosecution 
has been accepted by the High Court 
and the learned Additional Sessions 
Judge, and as there are concurrent 
findings we do not ordinarily interfere 
The learned | 
however, 
contends that certain circumstances 
were either not taken into considera- 
tion by the High Court or were not 
given due weight, and if those circum- 


‘stances are taken into consideration the 


ea) findings cannot be sustain- 
e 


4, Before we detail the cir- 
cumstances we may give the prosecu- 
tion case which has been accepted by 
the High Court. The case of the pro- 
secution is as follows: At 4.30 P. M. 
on June 2, 1964, while Sheonandan 
Singh (deceased) was sitiing at his 
darwaza.in village Moberakpur, Police 
Station. Marhaura, District Saran, along 
with his brother Sheo Singh (P. W. 3) 
and son Shankar Singh (deceased); and 
was talking with his cousin, appellant 
Shital Singh, regarding his share to 
the north of the well situated in the 
Saran, the talk took a serious turn 
and there was exchange of hot 
words. -. Then appellant Shital. Singh 


“went to his dalan and returned with . 


the accused persons -: along with him. 
Appellant Shital . Singh ‘was armed 
with Bhala, appellants Bachulal Singh 
and Harbans Singh: were armed with 
Pharsas and appellant Bindeshwari 
Singh. was armed with a lathi. Shital 
Singh assaulted . Sheonandan Singh 


‘with his Bhala in his abdomen, as a 


result of which his intestines came out. 
Appellant Bachulal Singh assaulted 
Sheonandan. Singh with his Pharsa on 
his hands. Appellant Harbans Singh 





_ right elbow. Appellant Bindeshwari 
Singh caught hold of Sheonandan 


l Singh when appellant Harbans Singh 
- again’ assaulted him with: the Pas 
{socket) of his pharsa on his head. When .-- 


Sheo Singh: .(P. W. 3) and Shankar 
Singh (deceased) and Gorakh Singh 
.{P. W. 7) began to separate Sheonandan 
Singh appellant Harbans Singh inflict 
eda cut injury on Shankar Singh 
with his pharsa on the left side of his 
neck and also a cut injury on his 
chest. Appellant Shital Singh assault- 
ed P. W. 3 with his bhala. „Appellant 
Harbans Singh assaulted him with 
his. pharsa, appellant Bachulal Singh 
assaulted him with his pharsa and ap- 
pellant Bindeshwari Singh assaulted 
him-with his lathi. The appellant 
also assaulted P. W. 2 with their res- 
pective weapons. On hearing. hulla 
villagers including Kali Charan Singh 
{P. W. 5) and others came to the place 
of occurrence and saw .the occurrence. 
Then the accused persons dragged 
Sheonandan Singh: to the dalan of 
Shital Singh. Rajeshwari Debi (P. W. 
- 4) also went to that dalan and asked 
the accused persons to spare the life of 
Sheonandan Singh.. But they did not 
listen to her. requests and all of them 
assaulted Sheonandan Singh again on 
the dalan. : P. W..4: was also assaulted 
_ by appellants Shital, Bachulal Singh. 
Harbans Singh and Bindeshwari sagh 
with their respective weapons. . > 
5. The High Court relied on 
the oral evidence and the dying-decla- 
ration of Sheonandan Singh,- deceased. 


$S. We may now give the cir- 
cumstances relied on by the learned 
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; DEN SINGH 
Baldeo Singh 
| | 
Narihar Singh Mathura Singh Surajdeo Singh 7 
= 
` Sheo Singh (P. W. 3) Sheonandan Singh 
ia a pa. “We ra 
| ae | 5 | Shankar Singh 
. Gorakh Singh Bindeshwari Singh Rajeshwari Dabi {deceased} Shital Singh 
(P. W. 2) (Appellant No. 4) ` (P. W. 4)  (Appellànt No. 1) 
(injured) i 
| 
Bacholal § ingi Harbans Singe 
a ~ (Appellant No. 3) ” Uppellant No. 2) 
assaulted him with his haves on: his counsel]. The learned counsel first said 


that the High Court has not examined 
the question as to who were the ag- 
Sressors or who. were likely to be the 
aggressors. He said that the nature 
of the dispute between the parties 
showed that Shital Singh was in pos- 
session of the rooms which Sheonandan 
Singh and his party wanted him to 
vacate, and therefore, it was more 
likely that Sheonandan Singh would 
attack Shital Singh. We are ‘unable to 
appreciate this argument. The pre- 
vious history of the dispute is a 
neutral factor and cannot displace the 


oral evidence reliéd on by the High 
Court. 


7... He then said that the High 
Court has not given due weight to the 
inference arising from the situation of 
the blood marks. According to the 
investigating officer, he inspected the 
place of occurrence in the presence of 
witnesses and found, inter alia as 
follows: 


“(14) The place of occurrence was 
in the ashan to the north of the well. 
The well is a pucca one with a pucca 
platform. The height of the well was 
1 foot 10 inches. There were steps 
towards the south and the north . of 
the platform of the well 


(16) I found sufficient quantity of 
blood vat a distance of 9 feet 4 inches 
towards north of the eastern and of the 
northern sieps. At a distance of 9 feet: 


-8 inches to the east of this place there 


is the place. for Polen Mahabirig Ka 
Jhanda (flag). 


(18). found blood ae on the 
sahan land to the north of this place 
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having blood fallen on it. It was like 
sprinkles of bleod. The said blood was 
found up to. the dalan. ` 


(22) I found blood sine to the 
door leaves fitted to the south facing 
darwaza of the middle room. 


(23) I found sufficient blood on 
the ground surface inside the room. I 
found--sprinkles of blood on the sou- 
` thern wall and I found marks of blood 
stained palm and fingers also. .— 

(24) On the place where blood had 
fallen, I found a janaw (sacred thread) 
-with two keys bearing No. 44579. There 
I found two small pieces of bone also. 
I found blood on a pair of Kharson 
(sandals) also. I found one white kurta 
stained with blood, which contained a 
notice from the S. D. O.’s Court (in a 
ease: State v. Sheo Singh). ` 


_ . (27) I found marks of blood stain- 
ed fingers at a height of 4 feet and 7 
inches in the eastern and of the sou- 
thern wall near the door leaves. I 
found marks of fingers with blood on 
the wall at a distance of 7 feet towards 
south-east of his darwaza. It was at 
a height of 4 feet and 5 inches from 
the surface .,where blood was 
found within the ghera (radius) of 13 
inches with marks of fingers therein.” 


8. The learned counsel urge 
that this supports the case of the 
defence that the assault took place in 
the dalan and no injuries were inflict- 
ed nearabout the well. He said that 
if the prosecution story, were true 
there would have been two -trails of 
blood; one coming to the dalan and 
one going back from the dalan, 
because, Í 
Singh, the deceased was placed on the 
bullock cart. from a place at a distance 
of 5-7 steps to the north of the well 


9. We are unable to see any 
force in this contention. If the story 
urged by him is correct, we would not 
find so much blood near about the well, 
as deposed by the investigating officer. 
As regards the trails of blood the argu- 
ment presupposes that blood also fell 
when the deceased was being carried 
out and that hë was carried out on a 
different route. There is no evidence 
to substantiate these points. 

10. The learnec counsel then 
urged that the fact that there were 
considerable blood stains and blood in 
the verandah of the dalan indicated 
that a fight took place there. There 

‘ is no doubt — and this is so according 
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according to P. W. 3,. Sheo" 


P.. Ws. 
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to the prosecution too — the persons 
were injured in the dalan but we are 
unable to infer from the presence of 
blood marks that a fight tock place 
there. | 

11. The learned counsel next 
said that.in the dalan a number of 
weapons were found, i.e, two blood 
stained bhalas, two lathis, and three 
blood-stained: logs of . wood. An- 
other lathi was found.in the husk of 
grain. .We are unable to appreciate 
how this fact assists the defence. It 
equally fits the prosecution case be- 
cause after having assaulted the com- 
Plainant’s side the accused left the 
weapons there. It- has not been proved 
that‘these weapons’ belonged to the 
complainants’ side. 


12. The next point taken was 
that two pieces of bone were found in 
the dalan and medical evidence show- 
ed that a blade of the shoulder of 
Sheo Singh was missing. But there is 
no evidence that these pieces of bone 
were human because the doctor, when 
questioned, said that he could not say 
that these bones were human. 


13. The next circumstance 
relied on by the learned counsel is of 
neutral significance. He said that 
finger blood stains were found on the 
walls. There is no proof that these 
finger stains were the stains left by 
the complainants’ side. 


14. The learned counsel further 
said that Shital Singh went, to the 
police station to lodge a complaint but 
the police inspector was not there 
and, therefore, he went to the’ hospital 
and he was arrested there. 
duct, according to the learned counsel 
supporis the defence, . we are unable 


‘to see any force in this contention. 


15. - The learned counsel was 
asked to- explain all the injuries on the 
and the deceased and the 
only thing he could point out was:the 
statement of:Shital Singh where he 
had stated as follows: 

“After that Sheo Singh 
Sheonandan Gorakh and- Shankar 
came to:-my Dalan being armed with 
weapons. As soon as they came, they 
asked me whether I would vacate the 
house or not. I refused to vacate 
After that they said “Assault and take 
possession of the Dalan. I ran away 
from the Dalan ‘Shankar hurled bhala 
at me. Sheonandan hurled bhala. 
My hand was out. Shankar. caught 
hold of waist (danr) and -left the 


-This con- - 
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bhala there. Sheo Singh hurled Farsa 
whereupon I sat down and it (torn) 
(?) hit Shankar. Gorkah began to 
assault me with Jathi. I fell down un- 
conscious. I cannot say as to what 
happened thereafter. I went to the 
Police Station on a tyre cart. Ms 
It seems to us that this is -no explana- 
lion whatsoever. i l 

16. The Iearned counsel! finally 
said that the story of the dragging of 
Sheonandan Singh is not true. The 
‘medical evidence does not support a 
We looked into the evidence and 
seems to us that the word a 
has been incorrectly used. What the 
witnesses meant to convey was “catch- 
ing and pushing”, in other words he 
was caught hold ‘of and forcibly taken 
into the dalan. i 

17. Accordingly we are of the 
opinion that nothing has been shown 
to us which will enable us to upset 
the concurrent findings of the High 
Court and the learned Sessions Judge. 

1 The appeal fails and is dis- 
missed. _ 

. Appeal dismissed. 
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lord merely because of landlord’s 
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Mr. C. B. Agarwala, Sr Advo- 
cate, (M/s. Bishamber Lal, H. K. Puri, 
K. K. Jain and M. K. Garg, Advocates, 
with him), for Appellant; Mr. Bishan 
Narain, Sr. Advocate, (M/s. M. V. 
Goswami Gopal Narain, Mrs. Urmila 
Kapoor and Mr. R. K. Khanna, Advo- 
cates, with him), for Respondent No. 1. 


` The judgment of Court was deli- 
vered by -> 


SIKRI, J.— This is an appeal by 
special leave against the judgment of 
the High Court (Grover and Kapur JJ.) 
dismissing an appeal filed under cl. 10 
of the Letters Patent against the judg- 
ment of Falshaw J. (as he then was). 
In order to appreciate the points’ raised 
before us, it is necessary to give cer- 
tain facts. 


2. ` This appeal arises out of a 
suit filed by Roop Narain respondent 
before us, against Hanuman Pershad, 
appellant before us, and Bishan Chand 
another respondent: before us. ` The suit 
was filed for a declaration that the 
plaintiff was in adverse possession as 
an owner for over twelve years of the 
double storey house No, 2171 and 
2171/1 as entered in the Register of 
the Municipal Committee, Delhi, and 
that his adverse possession has ripened 
into title since long ago and therefore 
defendant No. 1, Hanuman  Pershad, 
cannot evict the plaintiff from the 
same in execution of his decree dated 
Dec. 15, 1953, against defendant No. 2, 
Bishan Chand, obtained from the 
Court of Shri Nathu Ram Sharma, Sub 
Judge Ist Class, Delhi, and a perman- 
ent injunction be issued restraining 
defendant No.1 from evicting the 
plaintiff in execution of that decree. 
He set out the previous history of the 
litigation between the parties. 


2-A. ‘It appears that defendant 
No. 1, Hanuman Pershad, filed a suit 
against the plaintiff and defendant 
No. 2 (Suit No. 302 of 27-6-1941) for 
Rs. 180/- as rent in-:the Court of Shri 
Harish Chander Mital, Addi. Judge 
Small Cause Court, Delhi In the 
plaint it was asserted by Hanuman 
Pershad that Bishan Chand took the 
aforesaid house on rent from the plain- 
tiff at Rs. 10/- p., m. and got Roop 
Narain, his real brother, settled in it. 
Since Bishan Chand took this house on 
rent and Roop Narain resided in it, 
both of them have been made parties 
in the case. In that suit, Roop Narain 
filed a written statement and stated 
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that he had been in adverse possession 
of the house in question from the time 
of his father for a period aggregating 
to about 35 years.. He further stated 
that he was not a tenant of Bisnan 
Chand or any other person and he did 
not hold or ever held the house in dis- 
pute from or through Bishan Chand nor 
has Bishan Chand anything to do with 
the house or with Roop Narain’s pos- 
session. Bishan Chard also filed a 
written statement and stated: “This 
defendant never took the house in 
question on lease or otherwise from 
the plaintiff nor has he given it to 
defendant No. 2. This defendant has 
nothing to do, whatever with the hcuse 
in question.” On 7-5-1942, Shri 
Harish Chandra Mital, Addl. Judge, 
Small Cause Court, Delhi, dismissed 
the suit. We may mention that beth 
Bishan Chand and. Roop Narain ap- 
peared as witnesses in the case. Bishan 
Chand supported the written state- 
ment. he gave but in cross-exam:na- 
tion admitted that he did not know 
who owned the house in dispute and 
he and defendant No. 2 both owned 
the neighbouring house in which he 
was living and Roop Narain also used 
a part of that house. Roop Nazain 
stated that he was living in the house 
in dispute ever since his adoption by 
Sheo Nath Rai, which took place about 
25 years ago. He was then aged 29. 
He explained the cheque Ex. P. W. i/1 
by saying that this was given by him 
to Hanuman Pershad as he needed 
money and it was not bank time and 
as the plaintiff was a respectable 
person in his neighbourhood, he got 
it cashed from him. He admitted in 
cross-examination that he had no deal- 


ings with the plaintiff and added that 


the plaintiff did not cash the cheques 
as a regular business, He stated that 
he cashed the cheque at the house of 
the plaintiff. He admitted that he 
never paid house tax for the housa in 
dispute but had been paying tax for 
the adjoining house in which he and 
Bishan Chand both lived. He further 
stated that they both paid house tax 
which was shared by both, 


3. A revision was filed in the 
High Court and thse High Court 
(Monroe, J.) accepted the revision and 
observed: 


“In my opinion, the learned 
Judge has not appreciated nor attempt- 
ed to appreciate the evidence. The 
plaintiff relies on payment of rent 
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from 1932 onwards till the last pay- 
ment on the 15th of May, .1940. This 
last payment was made by a cheque 
drawn by the second defendant. The 
Jearned Judge has without reason re- 
fused to consider the evidence afforded 


‘by the plaintiff's books and the oath 


of his munim. He has ignored the 
fact -that the defendant No. 2 
pleaded adverse possession. He says 
further that the plaintiff. does not 
appear to know. the defendants per- 
sonally and yet appears to give cre- 
dence to the defendant's statement that 
the cheque was drawn to repay a 
Joan. In my opinion, the learned judge 
has entirely ignored the salient facts 
of the case. Defendant No. 2 who is 
an occupier by permission of defen- 
dant No. 1 is not under any legal 
liability to pay and so far as the 
claim is against him, I dismiss the 
petition. I allow the petition as 
against defendant No. 1 and grant a 
decree against him for Rs. 180/- with 
costs and costs of this petition.” 


4, The trial Court in the pre- 
sent case framed the following issues:- 

1. Whether the plaintiff is the 
owner of the property in dispute by 
adverse possession? 

2. Whether the present suit is bar- 
red by Section 11, C, P. C. or by the 
principle of res judicata? 

3. Whether the plaintiff is not 
liable to ejectment from the premises 
in execution of the decree obtained by 
Hoa No. 1. against defendant 

o. 2 
4, Whether any of the parties is 
liable to special costs? 


_ 5. The trial Court, in con 
sidering issue No. 1, independently of 
the observations of the High Court 
(Monroe, J.) held that “the defendant 
No. 1 has been in possession of the 
suit premises right since 15-11-32 
through his tenant Bishan Swarup.” 

He further observed tha? 

“where during the continuance of a 
lease the tenanti is dispossessed by a 
third party who enters into possession 
of ‘the property, the possession of © 
such third party cannot be adverse to 
the landlord so long as the lease con~ 
tinues.”! 

q. He further observed:— 

“That in the present case Yeass 
continued till the date of the eject- 
ment decree, namely, 15th December, 
1953. Thus till 15-12-1953 the. posses- 
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sion of plaintiff Roop: ‘Narain, of the 
suit. premises’ -could-‘not be adverse as 
against’ ‘the’. ‘landlord, ` namely, present 
-defendant Nó. 1, in spite ` of Roop 
Narain’s -plea of adverse possession in 
his written statement dated 30-11-41 
and in his statement in Court.” 


8. In the result he found issue 
No. 1 not proved and decided it against 
-the ` plaintif. Issue No. 2 was con- 
ceded by the defendants learned 
advocate. He further held that. “Issue 
No. 3 does not arise in view of 
above findings on issue No. 1.” 


9. In the result he’ dismissed 
the plaintiff's ‘suit and dismissed, it 
with full costs. 


<- 1%. The Additional Senior Sub 
Judge on appeal: held: 


“From the previous ugann and 
the copies of the judgment of the 
Courts Exts. D-93 and D-96, it is esta- 
blished that Bishan Chand was lessee 
of the house in- dispute under 
Hanuman Persad. This tenant paid 
rent of the premises to his landlord 
. from the time the tenancy commenc- 
ed in the year 1932.. The translitera- 
tions (sic) of the regularly kept books 
of account of defendant No. 1, which 
are marked Exs. D-27 to D-91, ‘read 
with the evidence of their scribe, 
Budh Sain, a Mukhtar of the party, go 
to prove that rents of the property 
were paid by Bishan Chand from time 
to time. These payments started soon 
‘after the coming into existence of the 
lease and even two earlier decretal 
sums were paid. This evidence finds 
support from the testimony of Ram 
Pershad another Mukhtar of the con- 
testing defendant as well and cannot 
be rejected. Once in the year 1940, 
the rent of the premises was paid to 
the landlord by means of a cheque 
drawn ae the ,present. plaintiff (vide 
Ex. D. W..1/1. and Ex. D-93). The 
various ‘pills, receipts and notices, 
marked Exs. D-4 to D-26 also show 
that it is Hanuman Pershad who is 


-- recorded owner of the property with | 


the Municipal Committee and is assess- 
ed to house tax in ' respect of this 
building. On the circumstances set 
forth above, it must be held that 
defendant No. 1 was in possession of 
the premises through his tenant 
Bishan Chand and the plaintiff's oc- 
cupatioń was merely by perimission of 
the tenant.” - 
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11. The plaintiff filed a second 
appeal to the High Court. The learn- 
ed Single Judge observed: 

“That the.:proposition that the 
possession of a trespasser of land let 
out on lease does not. become adverse 
as against the lessor until the termina- 
tion of the lease is subject to the 
qualification that at no stage has the 
trespasser openly set out an adverse 
title to that of the’ owner.” 


12. He further observed - “that 
this is the correct view derives support 
from the decision in- Kishwar Nath 
Sahi Dev v. Kali Shankar Sahai, (1906) 
10 Cal. WN 343 a decision of the 
Division: Bench - of the: Calcutta High 
Court.” In this case it has been held: 

"That when there is a current 
lease and the tenant is dispossessed by 
a third party, time does not com- 
mence to run against the landlord 
until ‘the expiration of the lease, but 
when the lease has expired and the 
tenant is holding over with the land- 
lord’s consent, and the possession of 
such third party is “adequate in’ con- 
tinuity, in publicity and in extent so 
as to’ show that it is possession adverse 
to landlord, the latter is not preclud- 
ed from determining the tenancy and 
suing the trespasser in ejectment,. and 
his right to sue will be barred after 
12 years of such possession.” 


13. The learned single Judge 


“That there could certainly be no 
better instance of setting up an .ad- 
verse title than that has taken place 
in the’present case, and on the princi- 
ples laid down above, it would appear 
that the possession of the plaintiff has 
been adverse against the landlord 
since he filed his written statement in 
the Small Cause Court in 1941.” 


14, Hanuman Pershad filed an 
appeal under the Letters Patent. It 
‘was -contended before the Division 
Bench that the finding given by the 
lower appellate Court that Hanuman 
Pershad was in possession of the pre- 
mises. through his tenant Bishan 
Chand and . the occupation of Roop 
Narain was merely by the permission 
of Bishan Chand, ‘was one of fact to 


be accepted as final for the purpose of | 


second appeal: 

15. The Division Bench, how- 
ever, held: 

“The fact still remains that in 
spite of Roop Narain asserting hostile 
title against Hanuman Pershad in 1941 
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the latter took no steps to obtain pos- 
session from him by determining the 
lease in favour of Bishan Chand which 
he was certainly entitled to do under 
Section 111 (g) of the Transfer of Fro- 
perty Act. Even the Rent Restriction 
laws in force in Delhi at least up to 
1947 did not. restrict the right of a 
landlord to maintain an action for 
ejectment where there was denial of 
title by. the tenant. The learned 
Judge also seems to be right in saying 
that it has always been a ground on 
which ejectment could be sought even 


under the Rent: Restriction laws-fhat . 


a tenant has sublet or parted vwith 


possession: of the premises: without the’. 


consent of the landlord and thus tkere 
was no bar to the filing of'a suit. by 


Hanuman Pershad at any time acter’ 


1942.” 

` 16. It seems to us that if the 
finding of fact given by the learaed. 
Additional Senior Sub Judge is. not 
vitiated, the appeal. must succeed. The 
learned Counsel for ‘the responcent 
urged that the finding is vitiated be- 


cause the learned Additional Senior 


Sub Judge: relied on Ex. D-93, the 
judgment of Monroe, J. But it will be 
noticed that -he referred in the seme 
sentence to the cheque and in the con- 
text reference to Ex. D-93 only means 
reference to the reasoning in it. Tkere 
is materjal on -the record to ‘support 


the finding and’ we are unable to ap- l 


preciate how it is vitiated. 


17. The Additional Senior Sub. 


re held that’ “Hanuman Pershad 
‘was - possession of the preméses 
through his tenant Bishan. Chand and 
the plaintiff's occupation, was merely 
by permission of his tenant”. It seams 
to us that aftér Monroe J’s. judgment 
it was necessary that there shculd 
have been a fresh assertion of hostile 
and adverse.. possession either by 


Bishan Chand” or the plaintiff Roop - 


Narain. None has been proved _ on 
the record. On the contrary, Bishan 
Chand paid rent. and allowed Roop 
Narain to stay, in the house till the 
suit for .eviction and arrears of rent 


- brought by Hanuman Pershad was. 


decreed ex parte against n Chand 
on 15-12-53. i 

© 18.. The ‘learned Counsel for 
the resbandent said that the fact ‘=hat 
Hanuman Pershad did not. bringe a 
suit for ejectment after both Bishan 
Chand and Roop’ Narain asserted ños- 
tile title in suit of 1941, shows. -hat 
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the possession ` “of. Roop’. Narain” con- 
tinued to be adverse- Tn: our. opinion}. 
there is no obligatién:on’a landlord: to 
file such a suit after“he “has, ‘obtained 
a decree against the” real tenani and 
the real tenant starts paying rent and 
his licensee brother accedés and allows 
his brother to pay rent. It is impos-|. 
sible to. believe that Roop Narain did 
not know that. Bishan Chand was pay- 
ing rent. 

19. > In the result the appeal _ is 
allowed, the judgments and decrees of 
the High Court set aside and that of 
the. Senior Sub Judge restored. 

20. - In the circumstances the 
parties will bear their own costs in 
the High Court and in this Court. ` 
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Asaram Vithalsingh Pardeshi, and 
another, ‘Appellants. v. The State of 
Maharashtra, Respondent.. ` 


_ Criminal Appeals Nos. 168 of 1967 
and 48 of 1968, D/- 16-9-1970. 

Criminal P. C. (1898},. Section 
423 — Appeal from spematetet — Duty 
of Court: ; 

The presumption of innocence of 
an accused is not weakened by his ac- 
quittal by the trial Court and the ap- 
pellate Court should consider every one 
of the grounds taken into considera- 
tion in favour of the accused by the 
trial Court before setting aside his 
acquittal. It should also further bear 
in mind the fact that the trial Judge 
had the benefit. of seeing the witness-. 
es. _. (Para 7) 

Mr. N. D. Karkhanis, ‘Sr. Advo- 
eate; (Mr. A. G. Ratnaparkhi, Advo- 
cate, with him), for Appellants; M/s. 
H. R. Khanna and S. P. Nayar: Advo- 
cates, for Respondent: (in both the ap- 
peals). 

The following’ Judgment ‘of the 


Court. was delivered by 


HEGDE, J.: —— These appeals “by 
special leave arise from Sessions Case 
No.. 111 of, 1964 in the Court. of Ad- 


*(Cri. Appeal No. 347 of 1965 with Cri 


‘Appeal No. 521 of. 1965, Dj- 27-9- 
1966 — Bom.)- 
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ditional Sessions Judge, Poona. In 
that case four persons, namely Vijay- 
sing Ansaram Pardeshi (A-1); Assaram 
Vithalsing Pardeshi (A-2) Sitaram 
Vithalsing Pardeshi (A-3) and Ramesh 
alias Ramakant Vishwanath (A-4), 
were tried for an offence under Sec- 
tion 302 read with Section 34, Indian 
Penal Code for causing the murder of 
one Madan. Further A-3 was tried for 
an offence under Section 324, Indian 
Penal Code for causing an injury with 
a knife to witness Ambaji. The trial 
Court acquitted A-2 and A-4 and con- 
victed A-1 and A-3 under Section 
302/34, Indian Penal Code for which 
offence they were sentenced to suffer 
imprisonment for life. A-3 was also 
convicted under Section 324, Indian 
Penal Code and for that offence he 
was sentenced to suffer rigorous im- 
prisonment for four months, The two 
sentences imposed on A-3 were order- 
ed to run concurrently. The convicted 
accused appealed to the High Court of 
Bombay. The State of Maharashtra 
appealed against the acquittal of A-2. 
The acquittal of A-4 was not challeng- 
ed. The High Court dismissed the ap- 
peal filed by A-1 and A-3 and allow- 
ed the State appeal and convicted A-2 
under Section 302/34, Indian Penal 
Code, and sentenced him to suffer im- 
prisonment for life. Criminal Appeal 
No. 168 of 1967 hes been filed by 
Asaram Vithalsing Pardeshi (A-2) and 
Sitaram Vithalsing Pardeshi (A-3) and 
Criminal Appeal No. 48 of 1968 has 
been filed by Vijaysing Asaram 
Pardeshi (A-1). 


2. A-2 and A-3 are brothers. 
A-1 is the son of A-2. A-4 is said to 
be a friend of A-1. P. W. 5, 
Shakuntala is the sister of P. W. 11 
‘Dnyanoba. Deceased Madan is said 
to be an intimate friend of Dnyanoba. 
At about the time of the occurrence 
P, W. 5 Shakuntala was staying in her 
parental house as she had come there 
for delivery. P. Ws. 5 and 11 were 
living with their parents in a tenement 
adjoining the house of A-2 in Poona 
City. It is admitted that there used 


to be constant quarrels between the 


families of P. W. 5 and that of A-2. 
The further case of the prosecution is 
that a few days before the occurrence, 
there was a quarrel between A-1 and 
his father and at that n attracted 
by the cries of A-2, W. 5 went 
near their room. Pere ‘by the intru- 
sion of P.W. 5, it is said A-1 came and 
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slapped her. When she complained 
about this matter to her ` brother 
P. W. 11, he asked her to take it easy. 
On the date of the occurrence namely 
on August 7, 1964, the deceased Madan 
and A-4 came to the house of P. W. 5. 
At that time P. W. 5 complained to 
Madan about the conduct of A-1. 
Madan questioned A-1 about it. Then 
hot words were exchanged between 
Madan and A-1. A little later A-3 
came out and called out A-1 saying 
that the deceased Madan, P. W. 11 
Dnyanoba and P. W. 7 Ambaji were 
near the urinal. On hearing that A-1 
rushed out with a barchhi in one hand 
and knife in the other. Seeing the 
commotion, P. W. 5 went out of the 
house. Near the urinal which was 
very near the house of P. W. 5, there 
was a fight between Ambaji and A-3. 
At that stage A-3 snatched the knife 
from the hands of A-1 and stabbed 
Ambaji on the buttocks, This was at 
about 10 p. m. Seeing: this incident 
Dnyanoba and Madan ran away from 
the place and it is said that the four 
accused chased them and caught hold 
of Madan at a place known as 
Phulwala Chowk. At that time A-1 
stabbed Madan twice on his chest. On 
receiving these blows Madan fell down 
dead. Thereafter all the accused ran 
away from the place but on the way 
they were stopped by some police 
officers on patrol duty; A-1 to A-3 
were taken into custody and later on 
produced before the Station House 
Officer. P. W. 5 on seeing that her 
brother and Madan were being chased 
is said to have followed them and 
saw the incident at Phulwala Chowk. 
After the accused ran away from the 
scene, she went near Madan and found 
him dead. At that time she fourd a 
barchhi fallen in a pool of water. She 
picked up that barchhi and proceeded 
to the police station direct and laid 
the First Information Report. The 
First Information Report in the case 
was laid at about 11 p. m. In the 
First Information Report the entire 
prosecution case has been set out. A-1 
to A-3 were produced in the Police 
Station at about 11.15 p. m. 


3. It is seen from the medical 
evidence that the deceased had sustain- 
ed as many as six incised injuries. 
They are: 


(1) Oval shaped penetrating in- 
jury measuring 4/5”x3/10”x8” deep 
transversely placed and clinched up- 
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wards, inwards and backwards situat- 
ed 1} below and 13” medial to left 
nipple on left side of chest at 8 o'clock 
position to left nipple. Margin well 
defined, regular, clear cut and retract- 
ed. Antemortem. Clots seen. “his 
injury is continuous with the rupture 
of the heart and left lung. 

(2) Oval shaped penetrating injury 
1"x1/2"x5}" deep transversely placed 
and directed obliquely upwards, in- 
ward and backwards situated 3/4” 
below left nipple at 6 o’clock position 
to it over left side of chest and 1/2” 
lateral to injury No. 1. Margin well 
defined, regular, clear-cut and retract- 
ed. Antemortem clots seen. This in- 
jury is continuous with the rupture of 
the heart and left lung. 


(3) Small incised wenn 
1/2”x1/4"x3/10" deep present on right 
thigh upper back 1” below greater 
trocertrochanter of right femur. Margin 
well defined, regular, clean cut and 
retracted. Antemortem clots seen. 

(4) Rectangular shaped abrasion 
measuring 2 3/10'x7/20"x in cuticle 
deep present on the right shoulder top. 
Antemortem clots present. 

(5) Obliquely directed incised 
wound from below upwards over left 


forearm upper third. and inner kack., 


Measuring  2”x3/20"x skin  Ceep. 
Margin regular, clean cut and. retract- 
ed. Antemortem clots present. 

(6) Abrasion 1}'x3/4” cuticle deep 
over left ‘knee lower. front. Ante- 
mortem clots present. 


4, The prosecution witnesses 
have given consistent evidence in the 
case, The evidence of P. W. 5 is cor- 
roborated by the First . Information 
Report given by her. The accused 
pleaded that they had not comm:tted 
any offence though A-1 pleaded that 
P. W. 11, deceased Madan and P. W. 7 
tried to assault him in front of the 
urinal. 

5. “There is consistent and re- 
liable evidence as against A-1 and A-3. 
The prosecution witnesses — P. Ws. 
5, 7, 11 and 8 speak to the part played 
by them. According to P. Ws. 6, 
and 11, A-3 stabbed P. W. 7 near the 
urinal on ‘his buttocks. Their evi- 
dence is corroborated by medical evi- 
dence which shows that P. W. 7 had 
sustained an incised injury on his 
buttocks. Hence the case against him 
under Section 324, Indian Penal Code 
is fully established. The evidence of 


P. Ws. 5, 7 and 11 and Bodhraj, P. W. 
8 clearly establishes that at the 
Phulwala Chowk A-3 caught hold of 
deceased Madan and A-1 stabbed him 
on the chest twice, The medical evi- 
dence corroborates their testimony. * 
Further on an examination it was 
found that A-1 had sustained two small 
incised injuries which according to the 
medical evidence could have been sus- 
tained by him at the time he stabbed 
the deceased. Clothes of both A-1 and. 
A-3 were found to have been bload- 
stained when they were taken into 
custody by P. W. 10. The learned 
Counsel for the appellants was unable 
to point out any circumstance in their 
favour. The only argument which was 
advanced in their favour was that the 
barchhi when it was produced before 
the Station. House Officer was found 
not to be blood-stained. As mention- 
ed earlier P. W. 5 found that barchhi 
in a pool of water. Her version is 
that on picking up she cleaned it. 
This version she has given in the First 
Information Report itself. We see no 
reason to disbelieve the evidence 
adduced against A-1 and A-3. 

6. In the result Criminal Ap- 
peal No. 48 of 1968 which was filed by 
A-1 and the appeal of A-3, Sitaram 
Vithalsing Pardeshi (appellant No. 2 in 
Criminal Appeal No. 168/67) is dis- . 
missed, . . 

7. Now coming to the appeal 


filed by A-2 (1st appellant in Crimi- 


nal Appeal No. 168 of 1967), the 
father of A-1, as seen earlier he had 
been acquitted by the trial Court and 
that acquittal was set aside by the 
High Court. This Court has repeated- 
ly laid down that the presumption of 
innocence of.an accused is not weaken- 
ed by his acquittal by the trial Court 
and the appellate Court should con- 
sider every one of the grounds taken 
into consideration ‘in favour of- the 
accused by the trial Court before set- 
ting aside his acquittal and further 
bear in mind the fact that the trial 
judge had the benefit of seeing the 
witnesses. 

8. The High Court was im- 
pressed by the fact that the First 
Information Report in this case was 
laid very soon after the occurrence. 
That is undoubtedly a circumstance in 
favour .of the prosecution. But. the 
High Court overlooked the fact that in 
that First Information, it had been 
alleged that A-4 Ramesh alias 


1318 S. C. [Prs. 8-10] Dr. J. N. Mishra v. State of Bihar 


Ramakant Vishwanath had instigated 
the other accused to kill Madan. As 
seen earlier A-4 had been acquitted by 
the trial Court and as against that ac- 
quittal, the State did not go up in ap- 
* peal. This circumstance to an extent 
weakens the probative value to be 


attached to the First Information 
Report. 
9. The High Court was also 


impressed by the fact that P. Ws. 5, 7, 
8 and 11 have given ‘consistent evi- 
dence against A-1 to A-3 and hence 
_there is no reason to discard their 
testimony’ as against A-2. But the 
High Court lost sight of the fact that 
these witnesses have consistently 
spoken against A-4 and that testimony 


has not been believed -by the trial 


court. Therefore as against A-2, all 
that we have is the oral testimony of 
P. Ws. 5, 7, 8 and 11 corroborated by 
the fact that he was taken into custody 
by P. W. 10 very soon after the occur- 
rence when he was in the company of 
A-1 and A-3. P. Ws. 5, 7 and 11 belong 
to one group and that group is proved 
to be on inimical terms with A-2. 
P. W. 8 has only seen the incident 
when -he was passing and that at 
about 10-30 in the night -and the im- 
pression gathered by him may not be 
accurate as regards details. All that is 
- sajid against A-2 is that when A-3 call- 
ed out A-l, he followed his soù and 
thereafter at the Phulwala Chowk he 


eaught. hold of the hand of the deceas-. 


ed Madan when A-1 stabbed him. After 
Madan fell down he-ran.- along with 
A-1 and A-3. His. following A-1 and 
A-3 when they chased P. W.:11 and 
Madan is not by itself an incriminating 
circumstance. It is nobody's case that: 
he was armed. 


caught hold of the 


His running away,. 
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only if he had tried to ward off the 
blows or had a struggle with his 
attackers. One of the injuries was on 
his hand and the other on the thigh. 
If A-2 had caught hold of him on the 
one hand and A-3 on the other hand, 
there would have been no-oceasion of 
warding off the blows or for him to 
struggle. The injuries sustained by 
the deceased do. indicate that the de- 
ceased did attempt to ward off the 
blows. This circumstance militates 
against the prosecution story that A-2 
caught hold of one of the hands of 
the deceased when A-1 stabbed him. 
It is strange that while A-3 who 
deceased was 
almost drenched with blood, there was 
not even a drop of blood on the per- 
son of A-2. This circumstance throws 
doubt on the veracity of the occur- 
rence witnesses - when they speak 
about the participation of A-2. The 
likelihood of these witnesses trying to 
rope in A-2 along with A-1 and A-3 as 
they sought to do in the case of A-4 
cannot be ruled out. A-2.is an elderly 
person. It is not likely that he would 
have jumped into the fray. At any 
rate the case against him is not proved 
beyond reasonable doubt. The learn- 
ed Judges of the High Court did not 


jake all the aforementioned circum- 


stances into consideration while 
reversing the judgment of the trial 
Court. We think -that.on the facts 
proved, the trial Court was right in 
giving the benefit of doubt to A-2 
Asaram Vithalsing Pardeshi... We ac- 
cordingly. allow his appeal and acquit 
him. He shall be set at. liberty forth- 
wiles . 

Order ERRORIS 


‘without more, after Madan fell down | >- 


is also not an incriminating circum-. 


stance. Therefore the only question is 


whether it is satisfactorily proved that : 


he caught hold of the hand of Madan 
when A-l stabbed him On this point 
we have only the. oral testimony of 
P. Ws. 5, 7, 8 and-11:° Their evidence 
is not ‘corroborated by any. other 
circumstance. P. Ws. 5, 7 and 11 are 


partisan witnesses. P. W. 8 must have. 


seen the incident for a few seconds. 


10. © We have. earlier seen that 
the deceased had sustained about: 6 
injuries.’ According to the occurrence 
witnesses only two stabs were given 
to him. Therefore the deceased could 


have obtained the other four injuries 
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-  ; (V-58 C 266) 
(From. Patna: 1970 BLJR 665) 
J. C .SHAH, K. S.. HEGDE AND 
-A N. GROVER, JJ. 
'- Dr. Jai ‘Narayan Mishra, Appel- 
lant v. The State of Bihag and others, 
Respondents. i . 

' Civil Appeal“ No. 477 of 1970, DJ- 
15-9-1970. 

(A) Constitution of. India, Arti- 
cles 16.. 226 — State ` Government ap- 
pointing person tò selection post on 
basis of merit — Absence of mala 
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1972 


fides — High Court not to interfere 
under Article zee — 1970 BLJR 665, 
Reversed. 


An appointment to an.ex-cadre 
selection post made by the State Gov- 
ernment cannot be interfered with 
normally by the High Court, In the 
matter of filling a selection post,. the 
question of seniority is not‘ relevant. 
The selection is made solely on the 
basis of merit. 
select the most suitable candidate rests 
- with the State Government and it 
may seek the assistance of the Public 


Service Commission, if it feels neces-. 


sary. The selection post does not 
become a promotion post by the State 
Government’s inappropriate use of 
the word ‘promotion’ in its letter to 
the Public Service Commission, while 
requesting it to select a suitable cendi- 
date. . The, High Court is not justi- 
fied, when there is no allegation ‘of 
mala fides’ by either side, in interfer- 
ing with the selection actually made 
or in calling for the records of the 
Public Service Commission or the 
State Government in that ressect. 
When the State Government made an 
appointment to a selection post, on 
merit-cum-suitability, after consulting 
the Public Service Commission, the 
writ issued by the High: Court order- 
ing appointment . of another per- 
son on the basis of seniority, is, under 
the circumstances, illegal. 1970 ELJR 
665, Reversed. (Paras 3, 4, 5) 
(B) Civil Services — Rules Regu- 
lating Bihar and Orissa Agricul-ural 
Service, Class I, promulgated on April 
11, 1935, Rule 16 — Rules Regulating 
recruitment to Bihar Agricultural Ser- 
vice, Class 1, Bihar Agricultural Ser- 
vice, Class fi; General Provincial Ser- 
vice and special posts outside these 
Cadres, promulgated on July $, 1945, 
ule 12 — State Government. filling 
post of Director of Agriculture by ap- 
pointing State Service ‘Officer after 
following procedure under R. 16 of 
(1935) Rules — R. 12 of (1945) Bules 
providing for reference io Commission 
does not supersede R. 16 of (1935) 
Rules — Appointment is legal — 1970 
BLJR 665, Reversed. {Paras 6, 7, 8, 9) 


_. Mr. S: V. Gupte, Senior Advocate, 

(Mr. U. P. Singh, Advocate with him), 
for Appellant, Mr. H. R. Gokhale, 
Senior Advocate, (Mr. R. C. Prasad, 
Advocate, with sa for Respondents 
Nos. 1 & 2: Mr. D. i SRN POVECAES) 
for Respondent No. 3. 


The discretion to 
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-The following -Judgment of the 
Court was delivered by. : 


HEGDE, J.: The” appellant - and 
the third respondent are serving in. the 
Agricultural Department of the Bihar 
Government. Til February 1968 Mr. 
B. N., Sinha was the Director of the 
Agriculture in that- State. He retired 
in February of that year. On Novem- 
ber 25, 1967, the State Government of 
Bihar wrote to the Public Service 


Commission requesting the Commission 


to select one of the fourteen officers 
shown in the list accompanying that 
letter for being . promoted as Director 
of Agriculture. The pay scale of some 
of those officers was Rs. 900-1400 and 
others Rs. 1200-1700. In that letter the 
Government stated that the question of 
seniority of those officers is still under 
consideration and the list sent was not 
arranged in accordance with seniority. 
The Commission wrote to the Govern- 
ment.on,April 29, 1968 asking the 
Government to determine the seniority 
of those officers. before it is asked to 
recommend one of them for being 
appointed as. Director of Agriculture. 
The Government wrote back to the 
Commission. on September 23, 1969 
stating that the question of seniority 
of those officers cannot be easily settled 
as there were some complications . 
and the Commission should proceed to 
select one of the officers mentioned in 
the list solely on the basis of merit 
and’ sascha A 


? 23 After examining the records 
of all the officers concerned, the Com- 
mission -recommended the name of the 
appellant: Immediately thereafter the 
third respondent’ approached the High 
Court with a petition under Article 
226 of the Constitution praying that 
the recommendation of the Commis- 
sion may be quashed and the Govern- 
ment ‘asked to make the appointment 
in accordance with. the rules. The 
High Court came to the ‘conclusion 
that the third respondent is senior to 
the appellant and has greater ‘merit 
than -the appellant. Hence under the 
rules -he was entitled to be promoted. 
This is an appeal by certificate against 
that decision. Thereafter the Govern- 
ment appointed the third respondent 
to officiate as Director of Agriculture. 
It appears that the third respondent 
is superannuated on the”lst of this 
month but he has been Riven a 
month’s extension. 


` 
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3. It was not disputed before 
us that the post of Director of Agri- 
culture is a selection post. Therefore 
the question of seniority was nof 
relevant in making the selection. It is 
for the State Government tò select 
{such officer as it considers as most 
suitable. In this view we think the 
High Court was not justified in going 
into the question of seniority nor will 
[we be justified in going into that ques- 
tion. It may be noted that at the time 
the Commission made this recom- 
mendation the pay scale of both the 
appellant as well as the third respon- 
dent was Rs. 1200/1700. 








4, So far as the question of 
suitability is concerned, the decision 










pointed as the Director of Agriculture. 
‘For discharging that responsibility it 
was open to the Government to seek 
ithe assistance of the Publie Service 
Commission, In our judgment the 


going through the 
otings made by various officers in 
the Commission as well as the cor- 
respondence that passed between the 
Commission and the Government. The 
High Court overlooked, the fact that 
ihe Government sought the assistance 
of the Commission and not that of the 
High Court for finding out the most 
suitable candidate. In this case there 
was no complaint of mala fides either 
on the part of the Government or the 
Commission. That: being so the inter- 
ference of the High Court in the matter 
of selection made by the Government 
was not called for, 


5. The post of Director of 
Agriculture is admittedly an ex-cadre 
post. The selection to that post is 
made solely on the basis of merit. 
Merely because the Government in 
its letter to the Commission used the 
word “promotion”, the. High Court 
should not have treated the case as 
one of “promotion”. The word.“pro- 
motion” used in the Government’s 
letter was an inappropriate word. 
What the Government really meant 
was selection of a person to be post- 
ed as the Director. The nature of the 
post cannot be changed by the Gov- 
ernment’s using the word “promotion”. 
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The post remains to be a selection 
post, 

6. The High Court was also not 
right in opining that the recommenda- 
tion made by the Commission was not 
in accordance with the rules. The two 
rules referred to by the High Court 
are (1) Rules regulating the Bihar and 
Orissa Agricultural Service, Class I 
promulgated on April 11, 1935 and (2) 
The Rules regulating the recruitment ` 
to Bihar Agricultural Service Class I, 
the Bihar Agricultural Service Class IT, 
the General Provincial Service and 
special posts outside these cadres, pro- 
mulgated on July 9, 1945, The High 
Court has come to the conclusion that 
1935 rules were by implication though 
not specifically repealed by the 1945 
rules. 1935 rules make it clear both 
in its preamble as well as by the de- 
finition of the words “The service” that 
those rules do not apply to the appoint- 
ment to the post of Director of Agri- 
culture. Further Rule 16 of those 
rules reads: 

“The post of the Director of Agri- 
culture shall remain outside the cadre 
of the service, but subject to the pro- 
vision of Rule 17 below it may be filled 
at the discretion of the local govern- 
ment by a member of the service.” 

7. Rule 17 says: 

“None but a member of the Indian 
Agricultural Service borne on the 
cadre of the Bihar and Orissa shall be 
appointed to the post of the Director 
of Agriculture so Jong as any such 
member is available for appointment 
to the post and who has not been held 
by the Government of Bihar and 
Orissa to be permanently unfit to 
hold such post, 

Provided that! whenever the Iocal 
Government consider that no officer of 
the Indian Agricultural Service borne 
on the cadre of Bihar and Orissa is fit 
for the post of the Director, the assis- 
tance of the Government of India shall 
be sought with a view to procuring 
a suitable selection from among the 
members of the Indian Agricultural 
Service in other provinces before any 
other person is appointed to the post.” 


8. From a reading of Rules 16 
and 17 of ihe 1935 rules, it is clear 
that the 1935 rules did not come in 
the way of the Government making its 
selection. 


9. ‘Now coming to the 1945 
rules, it is clear from its preamble that 
those rules apply only to (1) the 
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Bihar Agricultural Service Class I; (2) _ 


the Bihar Agricultural Service Class IT 
and (3) the General Provincial Ser- 
“vice and special post outside these 
cadres. The reference to the pests 
outside the cadre of Class I end 


Class II, Services, it was contended: on: 


behalf of the appellant as well as on 
behalf of the State Government refers 
to posts in Class I and Class II in 
addition to cadre posts and not to 
selection posts. It is not necessary for 
our present purpose to decide that 
question. It is clear from Rule 12 of 
the 1945 rules that these rules do not 
apply in the matter of filling up - zhe 
post of the Director of- Asricultre. 
That rule reads: 

“Whenever the Governor decides 
that’ a vacancy shall be filled by pro- 


motion or transfer of an officer already | 


in the service of Government, a refer- 
ence shall-be made to the Commission 
to advise on such selection: The 
Commission shall be ‘supplied with the 
records of the officer nominated for 
promotion by the Director of Agricul- 
ture, together with the records of cffi-~ 
cers, if any, ‘who are senior to the 
nominated officer.” 

10 We are unable to visualise 
that any service rule could have peo- 
vided for the nomination of his suc- 
cessor by an officer who is about to 
be superannuated. In our judgment 
Rule 16 of the.1935 rules is not super- 
seded_ by the.1945 rules. 

11. In the result this appeal is 
allowed and the writ petition. dism:-ss- 
ed. Taking into consideration the fact 
that the third respondent: is already 
superannuated we make no order as 
to costs in this appeal. 

Appeal allowed. 
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(From Mysore: (1968) 1 Mys LJ 524) 
"S. M. SIKRI, C. J., G. K. MITTEE, 
C. A, VAIDIALINGAM, 

P. JAGANMOHAN REDDY AND 

i I. D. DUA, JJ. 

Spencer & Co., Appellant v. The 
State of Mysore and another, Respon- 
dents. 

Civil Appeal No. 1852 of 1967, D/- 
27-4-1971. 

(A) Municipalities =— Bangalore 
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City Municipal Corporation Act (6f off © 
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Spencer & Co. v. State of Mysore 


[Prs. 9-11] S. C. 1321 


1949), Section 99 (2) (b) (as amended 
by Mysore Act 33 of 1964) — Section 
99 (2) (b) is not violative of Art. 14 of 
Constitution as the manner of deter- 
mining the market value of land for 
purposes of taxation is not discrimina- 
tory — (X-Ref.: — Constitution of 
India, Article 14). (Para 13) 


In determining the market value 
the attention of the Commissioner is 
drawn to the well- known principle, 
which is followed in assessing market 
value, that lands similarly situate and 
of similar potentiality should be taken 
as exemplary. (Para 13) 

(B) Municipalities. — Bangalore 
City Municipal Corporation Act (69 of 
1949), Section 99 (2) (b) (as amended 
by Mysore Act 33 of 1964) — Levy of 
uniform tax on the basis of market 
value of the land and not on the basis 
of income of the land is not diserimi- 


_hatory — (X-Ref.s — Constitution of 


India, Article 14) — AIR 1961 SC 552 
and AIR 1969 SC 378, Distinguished. 
(Para 14) 
_ The market value. of land always 
bears: a definite relationship to the 
actual or potential income being 
derived or derivable. from land. 
(Para 14) 
(©) Municipalities — Bangalore 
City Municipal Corporation Act (69 of 
1949), Section 99 (2) (b) (as amended 
by Mysore Act 33 of 1964) — The 
classification of vacant lands envisag- 
ed by Section 99 (2) (b) is not un- 
reasonable or discriminatory — 
(X-Ref.: — Constitution of India, Arti- 
cle 14). f (Para 16) 
While Tand appurtenant to a build- 
ing used as garden and as grounds for 
the more beneficial enjoyment of such | 
building not exceeding thrice the area 
occupied by such building, has been 
treated as a part of the building and 
taxed as such, land in excess of thrice 
the area of a building and other lands. 
not appurtenant to building have been © 
classified separately. (Para 16) 
Cases Referred: Chronological Paras 
(1970) ATR 1970 SC 169 (V 57) 
= (1970) 1 SCR 268, Assistant 
Commr, of Urban Land Tax 
. v. Buckingham & Carnatic Co. 4 


: (1969) AIR 1969.SC 378 (V 56) 


= (1969) 1 SCR 645, State of 
Kerala v, Haii K. Kutty 15 
(1961) AIR 1961 SC 552 (V 48) f 
(1961) 3 SCR 77, Kunnathat 
Thathunni Moopil "Nair v, State 
of Kerala 11, 14 | 


° 
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“Mr. R. B. Datar, Advocate, for Ap- 
pellant: Mr. A. R. Somnath Iyer, Sr. 


Advocate (Mr. $. P. Nayar, Advocate, 


with him), (for No. 1); Mr. Rameshwar 
Nath, Advocate, of M/s. Rajinder 
Narain and- Co., (for No. 2), for Res- 
pondents. 

The following Judgment - of the 
Court was delivered by 

SIKRI, C. J. — This appeal uy 
special leave is directed. against the 
judgment of the High Court of Mysore 
dismissing the prayer for a declara- 
tion of the invalidity of Section 99 (2) 
(b) of the City of Bangalore Municipal 
’ Corporation Act,1949 — hereinafter 
referred to as the Corporation Act — 
. as amended by. the City of Bangalore 
Municipal Corporation (Amendment) 
Act, 1964 — hereinafter referred to as 
the a Act. 

By its- 


‘jud grnent - ‘dated 


ie 28, 1967 the High Court gave. 


a lirnited relief to the appellant in 
respect of the notice No. 4606, dated 
March 31, 1966-issued by,the Assistant 
Revenue Officer, - Corporation of 
Bangalore, to the appellant and quash- 
ed it to the extent it related to the 
period anterior to the daté of notice. 

3. The following ` points.. were 
urged beforė the High Court: 

‘(1) The new provision, Section 99 


(2) (b) of the Corporation . Act, intro- 


duced by the amending Act is beyond 
the legislative competence of the 
State Legislature. f 

- (2) The said provision is violative 
of the fundamental rights of the peti- 
tioners guaranteed under Articles 14 
and 19 (1) (£) of the Constitution. 

(Note: — The case of alleged: vio- 
lation of ‘Article 19 (1) (f), it is con- 
ceded, is not available to the petitioner 
in Writ Petition 704 of 1966 which is 
an incorporated Company.) 

(3) The ‘Corporation has omitted 
to observe the procedure prescribed by 
Section 98 of the Corporation’ Act; and 
cannot therefore levy the ‘tax.” 

Two other points were raised with 
which’ we are’ not concerned. 


4. . The learned counsel for the ` 


appellant, in view of our decision in 
Asst. Commr..of Urban Land Tax. v. 


Buckingham & Carnatic Co., (1970). 1. 


SCR 268 = (AIR 1870 SC 169).has- not 
. pressed point No. 1 before us. In 
order to appreciate the other points it 
is necessary to set out a few facts. 
5. - The appellant. company are 
the proprietors of the West End Hotel, 


` lawns. Pursuant 
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Race Course Road, : Bangalore. The 
premises of the hotel comprises à total 
extent of 19.43 acres or 11,19,168 
sq. ft. out of which the - building area 
is -1,05,683 sq. ft. The entire vacant 
land, excluding the built area and. ap- 
purtenant thereof is being made use of 
for the beneficial enjoyment of the 
building in the area as garden and 
to the powers con~ 
ferred upon the Municipal Corporation 
of Bangalore ~ under the Corporation 
Act, as amended by the 1964 Act, . to 
levy tax on the basis of estimated 
market value -of lands, -a notice was 
issued to the appellant on March 30, 
1966 demanding a sum of Rs. 35,717.20 
as tax on vacant land. It.was stated 
in the notice that the vacant land, over 
and above the limit, measuring 89;293 


-sq:. yds.. is- assessed: at 0.4%. of the 


market. value, plus’ Education Cess, 
plus Health Cess. with — effect. from 
April 1, 1965. Property tax wads also 
demanded on the building of the hotel 
but no question arises in this case as 
toits validity. The High Court ex- 
pressly stated that they were exclud- - 
ing from consideration ‘in this case alf 
contentions of the appellant. relating 


‘to property tax on buildings, and the 


appellant was. left to . pursue his 
normal remedies under the Corpora- 
tion Act regarding the Tee tax 
on buildings. 


6. Objection were filed! on be- 
half of the appeliant before the Com- 
missioner. The.appellant also filed a 
writ petition under Article 226 of the 
Constitution challenging Section 99 (2) 
(b) of the Corporation Act, as amend- 
ed by the 1964 Act, as unconstitutional 
and void and prayed for other conse~ 
quential reliefs. 


7. We may now set out the 
relevant provisions of the Corporation 
Act, as amended by the 1964 Act. 
Part Ul chapter V of the Corporation 
Act deals with taxes, Section 97 
enumerates taxes and duties which the 
Corporation may levy and one of the 
taxes enumerated ‘therein is “a pro- 
perty tax”. Section 98 (1) requires 
that before the corporation passes any 
resolution imposing a tax or duty 
for the first time it shall direct the 
commissioner to publish a notice in the 
Official Gazette and fix a reasonable 
period not being less than one month 


. from the date of. publication for sub- 


mission of objections. The sub-section 
further provides that the Corporation 
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may after considering the objections, 
if any, received within the period spe- 
cified, determine by resolution to levy 
the tax or duty and such resolution 
shall specify . the rate at which, the 
date from which and the period of 
levy, if any, for which such tax or 
duty shall be levied. Sub-section (2), 
of Section 98 provides that “when the 
corporation shall have determined to 
levy any tax or duty for the first time 
or at a new rate, the Commissioner 
shall forthwith publish a notice in the 
manner laid down in sub-section (1) 
specifying the date from which, the 
rate at which and the period of levy, 
if any, for which such tax or duty 
shall be levied.” Sub-sections (3) and 
(4) are not relevant for our purpose. 
8. Section 99 (1) 
under: 
` “If the corporation by a resolu- 
tion determines that a property tax 
shall be levied, such tax shall be 
levied on all buildings and Jands with- 
in the city save those exempted by 
or under this Act or any other lew.” 


Sub-section (2) of Section 99, provides: - 


(2) Save as otherwise provided in 
this Act, the property tax shall be 
leviéd, — 

(a) in the case of buildings at such 
percentages, not being less than ten 
_ per cent. and not more than twenty 

per cent. of the annual value of such 
buildings as may be fixed by the 

Corporation: 

Provided that the ‘percentage’te be 
fixed may , be different . for different 
‘classes of buildings. 

‘  (b) in the case of any land at 
0.4 per cent. of the market value of the 
land: - ; j 
Provided that the tax. levied on 
any such land shall’ not be less than 
rupees ten per annum. 

- Explanation. — For purposes of 
this section, ‘building’ includes any 
land appurtenant to such building ased 
as garden and grounds for the 
more beneficial enjoyment of 
building, not exeeeding thrice the area 
occupied by such building.” 


9. Sub-section (3) of Section 99 _ 


ads: 

: (3) For the purposes of assessing 
the property. tax the annual value of 
any building or the market value of 
the land shall be determined by the 
Commissioner: ; 

Provided that the annual value of 
any building or the market value of 


reads as_- 


such ` 
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the land the tax for. which is payable 
by the Commissioner shall be deter- 
mined by the Mayor.” 


10. Section 100 (1) provides 
that every building shall be assessed 
together with its site and other adja- 
cent premises occupied as appurten- 
ances thereto unless the owner of the 
building is a different person from the 
owner of such site or premises. 
Sub-section (2). of Section 100 provides: 


“The annual value of a building 

shall be deemed to be the gross annual 
rent. at which such building may at 
the time of assessment reasonably be 
expected to let from month to month 
or from year to year, less a. deduction 
of 16 2/3 per cent of such annual rent 
and said deduction shall be in lieu of 
all allowance for repairs or on any 
other account whatever... (proviso 
omitted).” 
Sub-section 3) provides that “the 
market value of lands shall be deter- 
mined in accordance with the estimat- 
ed value at the time of assessment of 
such lands.in the area in which such 
lands are situate.” 


. Ib It is contended that the tax 
on: vacant land is violative of Article 
14.0f the Constitution because (i) it is 
levied at an average rate without any 
relation .to the actual or potential 
income of the land, (ii) the manner of. 
determining the market value was dis- 
criminatory, and (iii) the classification 
of vacant land and “land appurtenant 
to a building. is discriminatory. - The 
learned counsel relied on the decision 
of this Court in Kunnathat Thathunni 
Moopil Nair v. ‘State of Kerala, (1961) 
3. SCR 77 at p. 91 = (AIR 1961 SC 552 
at p. 558). It will be remembered that 
the charging section in that case was 
Section 4 of the ‘Travancore-Cochin. 


‘Land 'Tax Act, 1955, which read as 


follows: ’. 


"4, Subject to the provisions of 
this Act, there shall be charged and 
levied in respect of all lands in the 
State, of © whatever description and 
held under whatever tenure, a uni- 
form rate of tax to be called the basic 
tax.” É Ea 
- 12. ` Our attention was drawn 
to the: following. passage in Chief 
Justice Sinha’s judgment: 

- "It is common ground that the 
tax, assuming that the Act is really a 
taxing statute and not a confiscatory 
measure, -as -contended on behalf of 
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the petitioners, - has no reference to 
income, either actual or potential, from 
the property sought to be taxed ......... 
Ordinarily, a tax on land or land 
revenue is assessed on the actual or 
the potential productivity of the land 
sought to be taxed. In other words, 
the tax has reference to the income 
actually made, or which could have 
been made, with due diligence, and, 
therefore, is levied with due regard to 
the incidence of the taxation. Under 
the Act in question we shall take a 
hypothetical case of a number of per- 
sons owning and possessing the same 
area of land. One makes nothing out 
of the land, because it is arid desert. 
The second one does not make any 
income, but could raise some crop 
after a disproportionately large invest- 
ment of labour and capital. A third 
one, in due course of husbandry, is 
making the land yield just enough to 
pay for the incidental expenses and 
labour charges besides land tax or 
revenue. The fourth is making large 
profits, because the land is very fertile 
and capable of yielding good crops. 
Under the Act, it is manifest that the 
fourth category, in our illustration, 
would easily be able to bear the bur- 
den of the tax. The third one may be 
able to bear the tax. The first and 
the second one will have to pay from 
their own pockets; if they could afford 
the tax. If they cannot afford the tax, 
the property is liable to be sold, in 
due process of law, for realisation of 
the public demand. It is clear, there- 
fore, that inequality is writ large on 
the Act and is inherent in the very 
provisions of the taxing section. It is 
also clear that there is no attempt at 
classification in the provisions of the 
Act.” i 


13. We are unable to hold that 
the impugned Act is discriminatory. 
The scheme of the Act is that the 
market value of the land is first as- 
certained and then tax at 0.4 per cent 
is levied. Under sub-section (3) of 
Section 99 the Commissioner has to 
determine the market value of the 
land and sub-section (3) of Section 101 
gives guidance as to how to determine 
the market value of the land. It was 
urged by the learned counsel that the 
expression “estimated value” and the 
word “area” are very yague, We are 
unable to agree with him in this res- 
pect. In the context of determining the 
gparket value of the land, which has 


‘facts were again quite different. 
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a well-known connotation the Com- 
missioner is directed to look at the 
lands in the area of the land which is 
being assessed. In the context he can 
only look at the lands which are 
similarly situate, and are similar in 
nature to the lands being assessed, and 
the area must mean the locality in 
which the land being assessed is 
situate and the extent of the locality 
would be determined by the. well- 
known characteristics such as com- 
mercial area, residential area or factory 
area, etc. In other words the sub-sec- 
tion is drawing the attention of the 
Commissioner to the well-known prin- 
ciple, which is followed in assessing’ 
the market value, that lands similarly 
situate and of similar potentiality: 
should be taken as examples. 


14. The next question that 
arises is whether fixing property tax 
at 0.4 per cent is itself discriminatory. 
We are unable to see how'this is dis- 
criminatory. This Court has held that 
the State legislatures have power to 


levy property tax by assessing the 
market value of it and levying 
a percentage on it. If all lands 


are assessed to the same rate of taxa- 
tion we are unable to see how there is 
per se any discrimination. The facts 
in (1961) 3 SCR 77 = (AIR 1961 SC 
552) were quite different. There no 
attention was paid at all to the income 
of the land. Here it is true that in- 
comecof the land is not taken into con- 
sideration and instead market value is 
the basis of taxation. But market 
value of land always bears a definite 
relationship to the actual or potential 
income being derived or derivable 
from the land and there cannot be 
any objection to a levy at uniform rate 
on the market value. 


15, Reference was made to the 
decision of this Court in State of 
Kerala v. Eaji K. Kutty, (1969) 1 SCR 
645 = (AIR 1969 SC 378). There the 
The 
legislature adopted the floor-area of 
the building as the basis of tax irres- 
pective of all other considerations. 
The market value of the property 
stands on a different footirig because, 
like income, the market value of 
property is one of the indices of the 
benefit which the owner derives or 
can derive from it and the very con- 
cept of: market value takes into ac- 
count the present or the potential 
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income and other relevant considera- 
tions. 


16. Té was next contended that 
the classification of vacant land is dis- 
criminatory. While land appurtenant 
to a building used as garden and as 
grounds for the more beneficial enjoy- 
ment of such building, not exceeding 
thrice the area occupied by such 
building, has been treated as a part of 
the building and taxec as such, land 
in excess of thrice the area of a build- 
ing and other Jands: not appurterant 
to buildings have been classified 
separately. The learned counsel said 
that the distinction is artificial as the 
land in excess of thrice the area of 
a building is also being used for the 
same beneficial enjoyment of the 
building. It seems to us that in cities 
like Bangalore, where land is scarce, 
excessive use of land as gardens and 
grounds is not in the public interest 
and the legislature can validly tax the 
excess land on a different and higher 
basis, It may in a particular case 
cause hardship but the legislature can- 
not be denied the right to classify the 
lands in such a manner. Three times 
the area occupied by a building is not 
a small area and we are unable to 
hold that this figure is not reasonable. 


17. Tt. was said that the: Act 


did not give any indication as to which - 


land would be treated as surplus but 
in our view it is not necessary to 
specify the lands because the idea is 
to tax the excess land being used for 
a particular building and as this and 
would be located in a block it was 
not necessary to specify the land. 


18.- The last point urged before 
us was that this was a new tax and 
the procedure prescribed in Section 98 
should have’ been’ followed. We are 
unable to hold that it is a new tax. 
Tax was being levied before the 1964 
Act. The lands were being assessed 
to property tax even before the 1964, 
Act, either separately or as part of 
the building. We cannot say that this 
tax is being imposed for the first time 
within the meaning: ‘of Section 98. 


. 49, In the result the arpeal 
fails and is dismissed but in the cir- 
cumstances there will be no order as 
to costs. : 

: Appeal dismissed. 
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(V 58 C 268) 


(From Mysore: (1968) 13 Law Rep 327) 


J. M. SHELAT, A. N. GROVER 
AND I. D. DUA, JJ. | 


_ Whe State of Mysore and another, 
(In all the Appeals), Appellants v. 
Pendakur Virupanna Setty and Sons, 
and another, Respondents. 


Civil Appeals Nos. 1827 to 1830 of 
1968, D/- 27-4-1971. 


Madras Commercial Crops Markets 
Act (20 of 1933), Section 11 (1) 
Market Committee of Bellary could 
only levy a fee under Section 11 (1) 
as it originally stood — It could not 
levy cess by way of sales tax under 
that section as amended by Mysore 
Act 20 of 1958 — (X-Ref.: — Madras 
Commercial Crops Market (Mysore 
Amendment and Validation of Levy 
and Cess) Act (20 of 1958), Section 2). 
m (1963) 13 Law Rep 327, Reversed. 
(Para 10) 


Bellary district which became 
part of Mysore State as a result of 
Andhra State Act (Central Act 30 of 
1953) was governed by Section 11 (1) 
as it stood at the time Andhra State 
Act became applicable to that area by 
virtue of Section 53 of Andhra State 
Act. The amendment made by Mysore 
Legislature in 1958 by which Section 
11 (1) was substituted by new sec- 
tion did not apply to Bellary district. 
That amendment was confined only to 
Madras Area i. e. District of South 
Kanara except the specified areas, 

(Para 9) 
Cases Referred: Chronological Paras 
(1971) AIR 1971 SC 344 (V 58) 
= (1970) 2 SCR 348, Delhi Cloth 
‘& General Mills.Co., Ltd: v. 
Chief Commr., Delhi 11 

Mrs. Shyamla Pappu, Sr. Advo- 
cate, (M/s. M. S. Ganesh and S. P. 
Nayar, Advocates, with her), for Ap- 
pellants (In all the Appeals); Mr. S. V. 
Gupte, Sr. Advocate, (Mr. A. V. 
Rangam, Advocate, with him), for Res- 
pondent No, 1. (In all the Appeals). 


The following Judgment of the 
Court was delivered by 

GROVER, J.: — These SE A by 
certificate arise from a judgment of 
the Mysore High Court delivered in 
certain petitions filed under Article 226 
of the ` Constitution: challenging the 
demand of a cess levied in exercise of 


— 


aa 
a 
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the powers conferred by Section 11 (1) 
of the Madras Commercial Crops 
Market Act, 1933 — hereinafter called 
the ‘Act’ — the provisions of which 
. were applicable to the Bellary district 
of the State of Mysore. 


2.. The respondents were served 
a notice by the Secretary of the 
Bellary Market Committee established 
under the Act to pay the cess on 
groundnut seeds bought or sold in the 
notified area of the Committee. As 
the respondents failed to comply with 
the demand complaints were filed 
against them for contravention of Sec- 
tion 11 (1)- of the Act and of certain 
rules and bye-laws framed thereunder. 
The respondents filed petitions under 
Article 226 of the. Constitution 
challenging the validity of the levy of 
cess. The High Court quashed. the 
_ demand on the ground that what was 


being really demanded was the pay- 


ment. of sales tax and since the maxi- 
mum rate of sales tax authorised - by 


Section 15 of the Central Sales Tax. 
Act, 1956 read with Section 5 (4) of. 


the Mvsore ‘Sales Tax Act, 1957 had 
already been imposed the Market 


Committee could not’ make any fur-. 


ther or additional. levy. A’ direction 
was also made: for refund of the cess 
collected during a period of three 
years preceding the date of the pre~ 
sentation of the writ petition. , 


3. For the purpose of: ‘@eter- 
mination of the points which ‘have 
been raised it is necessary to set out 
the background and the history of 
legislation insofar as it is. relevant con- 
cerning Bellary district. By the 
Andhra State Act (Central Act 30 of 
1953) a Part A State to: be known . ‘as 
“Andhra” came into ‘existence.. By 
Section 4 of that Act there was added 


to the State of Mysore .the. territory ` 


which immediately beforé the appoint= 
‘ed day was’ comprised in, the Taluks' of 
Bellary district other than Alur, Adoni 


and. _Rayadrug in the State of Mysore . 


and the said térritories thereupon 
ceased to form part of the State’ -of 
Madras. By virtue of. Section 53 of 
the Central Act 30 of 1953 all laws 
which were in force ‘immediately 


before the appointed day in the terri- 


tories which became - apart of the 
State of Mysore were to continue to 
be in force until otherwise provided by 
` ‘the legislature of that State... The Act 
became applicable’ to that area of the 


' Bellary District which bécamé a part 


. the Market Committee ' 


however, 


district of South ‘Kanara, 


A.L R. 


of the State of Mysore. Section 11 (1) 


_of the Act as it originally stood em- 


powered the Market Committee to levy 
fees subject to such rules as might 
be.made on the notified commercial 
crop or crops bought and sold in the 
notified area at'such rates as it might 
determine. In certain decisions. of. the 
Madras High Court the view was ex- 
pressed that the fee levied under Sec- 
tion 11 (1) as it originally, stood was 
not for services rendered but was really 
a tax levied for raising funds for con- 
structing the market. With a view to 
avoid the legality of the levy being 
questioned the Madras 1 
amended Section 11 (1) by Madras Act 
33 of 1955. It was stated -in the 
object .and reasons of the Bill, which 
was introduced in the legislative 
assembly of that State, that it was pro- 
posed to make it Clear. that the levy 
was a cess by way of sales tax and 
that it was in addition to the sales tax 
levied under the Madras General Sales 
Tax Act, 1939 and was also subject to 
the provisions of Article 286 of © the 
Constitution. The following sub-sec- 
tion was substituted for sub-section (1) 
of Section 11 of the Act: 


“Notwithstanding caving con- 


tained in the Madras General Sales 
Tax Act, 1939 (Madras Act IX of 1939), 


to. such rules as: may be made. in 
this behalf, levy a cess by way of sales 
tax- on any commercial crop bought 
and sold in the notified area at. such 
rates as the. State Government. may, 
by notification, determine. ; 


Explanation. ........-.ccecccecseneses 2 
Since that part of. Bellary “district 
which. had been included . in. the 
Mysore State by virtue of the Central 
Act .30 of 1953. was no longer a part 
of. the State of ‘Madras . the . above 
amendment made., in 1955 did not 
apply there.. The amended section, 
was applicable to South 
Kanara district- which: then formed 
part of the State.of Madras. -By the 
States: Reorganisation Act 1956. the 
‘with the 
exception of the Taluk of Kollegal and 
certain other areas ` became -part ` of 
the new State of Mysore. Section 7 


. (a) of that Act contained a provision 


similar to Section 53 of the ‘Central 


Act 30 of 1953. The laws operating in. 
the State of Madras became applicable 


to areas which were formerly in that 


‘legislature - 


shall subject | 


ris 
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State. Thus Section 11 of the Act, 


. amended, in the year, 1955 by che 


yo 


- validate the levy and collection of the . 
cess already made and to amend the- 


legislature of the State of Madras con- 
tinued to apply to the South Kanara 
district of the State of Mysore. The 
situation on that date was that in the 
district of Bellary which became part 


of the former State of Mysore Sec- 
+ tion 11 of the Act was in force . as it 


stood before its amendment in 1955 by 
the Madras legislature. But Sec- 
tion 11, as amended, was in force in 
the district of South Kanara. 


4, - In 1958 a Bill was introduc~ 
ed in the "Mysore Legislature to amend 
the Act as in force in the Madras area. 
In the statement of 


li of the Act, as amended by’ the 


Madras Legislature in 1955 and as in. 
em- ' 
powered the South Kanara Market- 


force in South Kanara district, 


Committee to levy'a cess by way of 
sales tax on any commercial crop 


bought and sold in the notified area at. 


such rates as the Government might 
determine. Nó notification as contam-. 


plated by the section was issued by the . 


Government of the erstwhile State of 
Madras and the Market Committee con- 
tinued to levy acess at the same rate 
as it was levying prior to the amend- 
ment. In the decision of the Madras 
High Court it had been: held that the 
levy of:cess was invalid as no notifica- 
tion had been issued by the State Gov- 
ernment. The validity of the collec- 
tion of the fee prior to the amendment 
Act of 1955 had also been questioned. 
It was, therefore, necessary to 


Act to enable the Committee to con- 
tinue to levy the'cess. Previously an 
Ordinance had also been: promulgated 
on account of the urgency of the 
matter. The Madras Commercial 
Crops Market (Mysore Amendment 
and Validation of Levy and Cess) Act, 
1958 received the assent of the Gov- 


ernor on November 30, 1958. By See- 


tion '2 of this amending Act, Section 11 
of the Act .was amended.  Sub-—ec- 
tion (1) as in force in the “Madras 


area” was substituted and was to, be. 
deemed to have been substituted with 


_ effect from November, 23, 1955; This 


sub-section was as follSws: — 
“(1) Notwithstanding anything 
contained in the general sales tax law 
for the time being in. force, the market 
committee shall levy a cess by way of 
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objects and 
reasons it was mentioned that Section . 
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sales tax: on any commercial crop 
bought or sold in the notified area at 
the rates specified hereunder: — 


I. Arecanut - 
2. Coconut.” ` 


Section 4 validated the fee or cess 


collected or paid before the commence- 
ment of the amending Act of 1958. 


5.: Section 120 of the States 
Reorganisation Act, 1956 empowered 
the appropriate Government for the 
purpose of facilitating the application 
of any law in relation to any of the 
States formed or territorially altered 
to make, within the specified period, 
such adaptations and modifications of 
the law, -whether by way of repeal or 
amendment, as might be necessary or 
expedient and every such law was to 
have effect subject to the adaptation 
or modification so made until altered, 
repealed or amended by the compe- 
tent legislature or other competent 
authority. - By the Mysore Adaptation 
of Laws Order, - 1956 “Madras area” 
was to ‘mean the territory specified in 
Clause (d) of sub-section (1) of Sec- 
tion 7 of the States - Reorganisation 
Act. According, to that provision 
South Kanara district except Kasargod 
Taluk and ‘Amindivi_ islands and 
Kollegal Taluk in the State of Madras 
became a part of the State of Mysore. 
In other words according to the 
Adaptation of Laws ‘Order the “Madras 
area” was to be confined to the above 
territories only. The Mysore General 
Clauses Act, 1899, after the adapta- 
tions made, contained the definition of 
"Madras area” in Clause (47) of Section 
3 confining it to the territories speci- 
fied in Clause (d) of sub-section (1) of 
Section 7 of the States Reorganisation 
Act, 1956. This meant that it did not 
include that part of Bellary district 
which had -been incorporated in the 
State of Mysore by the Central Act 30 
of 1953. .Therefore, under Section 3 
of the Mysore General Clauses Act in 
any of the Mysore Acts made after its 
commencement unless there was any- 
thing repugnant in the subject or con- 
text “Madras area” was to mean the 
territory which was incorporated in 
Mysore by the States. Reorganisation 
Act, 1956 and which did not include 
the Bellary district with which we are 
concerned in the present appeals, 


6. . The Mysore Agricultural 
Produce Marketing (Regulation) Act, 
1966 (Mysore Act 27 of 1966) was 
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published in the Mysore Gazette on 
September 15, 1966. Section 154 of 
that Act which relates to Repeal and 
Savings is as follows:— 


_ "154, Repeal and Savings. — (1) 
The Madras Commercial Crops Markets 
Act,.1933 (Madras Act XX of 1933) as 
in force in Bellary District, the 
Madras Commercial Crops Marketi 
Act, 1933 (Madras Act XX of 1933) as 
in force in the Madras Area w.eevcccee ot 
are hereby repealed.” 


7, As the impugned proceed- 
ings relate to levy in the Bellary dis- 
trict of the State of Mysore for the 
year prior to the enactment of the 
new Act of 1966 one of the main 
questions for determination is whether 
the amendment made in Section 11 (1) 
by the amending Act of 1958 passed by 
the Mysore Legislature was applicable 
to that area or whether the amending 
provision was. confined only to the 
“Madras Area” which meant the dis~ 
trict of South Kanara with the excep- 
tion of specified area which came to be 
incorporated in the State of Mysore in 
1956. The High Court was of the 
opinion that the definition contained 
in Clause (47) of S. 3 of the Mysore 
General Clauses Act of “Madras Area” 
which was limited to the South Kanara 
district with the exception of specified 
areas had to be disregarded while in- 
terpreting the expression “Madras 
Area” occurring in the Mysore Amend- 
ing Act of 1958. It was held by the 
High Court that the “Madras Area” 
mentioned in the Amending Act of 
1958 must also include that part of 
Bellary district which originally was a 
part of the State of Mysore but which 
came to be incorporated in that State 
as a result of the Central Act 30 of 
1953.” 


8. It may be observed at this 
stage that the attention of the High 
Court does not appear to have been 
drawn to several matters including 
Section 154- of the Mysore Act 27 of 
1966. Indeed before us also these 
matters escaped the notice of the 
counsel until more information was 
obtained under our directions which 
necessitated a rehearing of the case, 


9, We have no manner of 
doubt that the Bellary district which 
became a part of the State of Mysore 
as a result of the Central Act 30 of 

1953 was governed by Section 11 (1) 
of the Act as it stood at the time it 
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had become applicable to that area by 
virtue of Section 53 of the aforesaid 
Central Act of 1953. The amend- 
ment made by the Mysore legislature 
in 1958 by which sub-section (1) of 
Section 11 was substituted by a new 
section did not apply to the Bellary 
district and was confined only to the 
Madras Area which meant the district| - 
of South Kanara with the exception of 
specified areas. We now proceed to 
give our reasons for coming to the. 
above conclusion. (1) In the state- 
ment of objects and reasons relat- 
ing to the Madras Commercial Crops 
Markets (Mysore Amendment and 
Validation of Levy of Cess) Bill 1958 
when it was introduced in the Mysore 
legislature there was mention only of 
the Act as amended by the Madras 
legislature in 1955 being in force in 
South Kanara district. The- entire 
reading of the statement shows that 
whatever changes in Jaw and the 
validation provisions which were being 
made were confined only to the levy 
of a cess by way of sales tax by the 
South Kanara Market Committee, (2) 
The Amending Act of 1958 was made 
applicable only to what was called the 
“Madras Area”. This area could have 
reference only to the South Kanara 
district with the exception of the spe- 
cified areas which was a part of the 
State of Madras immediately before 
the States Reorganisation Act of 1956. 
It would be stretching the language 
too far to include in it the Bellary 
district which had ceased to be a part 
of the State of Madras much earlier 
than 1953. The adaptation made in the 
Mysore General Clauses Act, 1899 by 
virtue of the provisions contained in 
the States Reorganisation Act, 1956 
defined “Madras Area” to mean the 
territory specified in Clause (d) of sub- 
section (1) .of Section 7 of that Act. 
That would, as stated before, com- 
prise only the territory of South 
Kanara district with the exception 
of specified areas. The reasoning of the 
High Court that the definition given 
in the General Clauses Act should not 
be applied to the expression “Madras 
Area” in the Amending Act of 1958 
can by no means be sustained. (3) 
The distinction between what may be 
called the “Ballary Area” and the 
“Madras Area” which came to be in- 
corporated in the State of Mysore in 
1953 and 1956 respectively is fully 
substantiated by Section 154 of the 
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Mysore Act 27 of 1966. It is staced 
there in unambiguous language that 
the Act as in force in the Bellary 
district and as in force in the “Madras 
Area” was being repealed. If “Madras 
Area” also included the Bellary 
district as is the view of the High 
Court there was no question of Ssc- 
tion 154 being worded as it is, making 
it. quite clear, that the Act as appli- 
cable in Bellary district, was not the 
same as in force in the “Madras 
Area”, (4) The bye-laws of the 
Bellary Market Committee which were 
framed in exercise of the powers. con- 
ferred by Section 19 of the Act r2ad 
with the Madras. Commercial Crops 
Market Rules 1948 give an indication 
that the Amending Act of 1958 was 
not applicable to the Bellary district. 
These bye-laws were approved in 
May, 1960. Under .bye-law 19 the 
Market Committee could levy fee or 
cess on the notified crops or commodi- 
ties at the rates specified in the sche- 
dule. The schedule included cotton 
bales, loose cotton, kapas, . groundnut 
seeds, groundnut pods and various 
other commodities. The Amencing 
Act of 1958 specified the rates of. only 
two commodities Arecanut - and 
Coconut. These are. not to be found 
in the schedule of the bye-laws of the 
Bellary Market Committee. In the 
bye-laws of the South Kanara Market 
Committee which came into force on 
July 1, 1955 these two commodities, 
namely, Arecanut and Coconut are the 
principal, if not the only, commodities 
which figure. The suggestion which 
has been made at the bar and which 
does not seem to. be without substance 
is that in the South Kanara district 
these are the only or the princ-pal 
commodities which constitute commer- 
cial crops; whereas in the Bellary dis- 
strict there are other commodities 
mentioned in the bye-laws which do 
not include these two that constiiute 
commercial crops.- Certain notifi.ca- 
tions have also been produced which 
show ‘that rice, paddy etc, were 
declared to be commercial crops for 
the purpose of the Act even in the 
“Madras Area”. But the bye-laws as 
also the Amending Act of 1958 seem 
to show that Arecanut and Coccnut 
are the main or the principal com- 
modities in the “Madras Area” and 
these commodities, according to the 
bye-laws, are confined . to Scuth 
Kanara district and are not included 
1971 S. C./84 VII G—9 
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as commercial crops” ‘in the Bellary 


district at all, 


. 10. Oncé it is held that the 
Mysore Amending Act of 1958 did not 
apply to the Bellary district only fee 
could be levied. under Section 11 (1) 
of the Act as it originally stood. 
Under bye-law 19 the rate specified 
for groundnut seeds was 9 paise per 
kilogram. The notice sent by the 
Market Committee making the demand - 
from the respondents employed the 
word “cess” but that cannot stand in 
the way of it being held that the 
demand related to a fee which alone 
could be levied under Section 11 (1) 
of the Act. The finding of the High 
Court was that the cess demanded was 


-a sales tax since it was levied under 


Section 11 (1) of the Act as amended 
by the Amending Act of 1958. It was 
observed that if it was not a cess the 
question that remained to be consider- 
ed was whether the cess demanded 
was a fee and if so whether ‘the levy 
of the fee was open to criticism that 
it was not correlated to the services 
rendered. 

- Uu As it has been determined 
by us that the demand by the Market 
Committee could be made lawfully 
only in respect of a fee the validity 
and legality of that levy will now have 
to be determined by the High Court. 
The distinction between a fee and a 
tax is well known and there are a 
series of decisions of this Court on 
what is. a fee and what are the tests 
which distinguish it from a tax. See 
Delhi Cloth & General Mills Co. Ltd. 
v. Chief Commr., Delhi, (1970) 2 SCR 
348 = (AIR 1971 SC 344). The High 
Court will no doubt afford the parties 
an opportunity of filing supplementary 
affidavits and documents, if necessary, 
for determining. whether the levy 
made is a fee. After deciding that 
matter the writ petitions will have to 
be-disposed of in accordance with law. 


12. The appeals are allowed ac- 
cordingly and ‘the cases are remitted 
to the High Court for disposal. The’ 
parties will bear their own costs in 
this cour 


Appeals allowed. 
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AIR 1971 SUPREME COURT 1330 
(V 58 C 269) 


l (From Rajasthan: (1967) 19 STC 416) 


J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. ` 


M/s. Jaipur Hosiery Mills Pvt. 
'Ltd., etc., Appellants v. The State of 
e and others, ete., Respon- 

ents Sa 


Civil Appeals Nos. 
1967, . D/- 27-4-1970. ; 


Constitution of India, Article 14 — 
Notification under Sales Tax Law 
excluding “hosiery products”? from 
exemption from sales tax given to sale 
of garment the value of which did 
not exceed Rupees four in single piece 
is not discriminatory — (X- ~Ref.: — 
Rajasthan Sales. Tax Act (1950), - 
tion 4 (2)). (Para 4) 


The taxing statute is not open to 
attack merely on the ground that it 
taxes some persons or objects and not 
.others. It is only when within its 
range of its selection the law operates 
unequally and cannot be justified on 
basis of a valid classification that 
there would be a violation of the 
Article. (Para 3) 
The notification makes a classifica- 
tion between garments in general the 
value of which did not exceed Rs. 4/- 


77 to 84 of 


in a single piece and hosiery products _ 


including hosiery garments. Hosiery 
products generally are knitted articles 
and are thus different from woven 
articles. It is not for the Court to 
decide whether the hosiery articles 
should have been given the exemption 
in the same way as other’ ‘garments. ` 
` (Para 4) 
Mr. H. R. Gokhale, Sr. Advocate, 
(M/s. Bishamber Lal and H. K. Puri, 
Advocates, with him), for Appellants; 
Mr. A. K. Sen, Sr. Advocate, (Mr. K. B. 
Mehta, Advocate, with him), for Res- 
pondents. 


The following Judgment of. ‘the 
Court was delivered by 

GROVER, J.: These eight ap- 
peals by certificata arise out of a 
common judgment of the Rajasthan 
High Court dismissing the petitions 
under Article 226 of the Constitution 
filed by the appellants. 

2 The appellants carry on the 
business, inter alia, of manufacture 
and sale of vests and underwears 
(Baniyans and Chaddies) out of knit- 
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which did not exceed Rs. 


Sec- - 


ALR. 


ted fabric. On January 31, 1958 a 
notification was issued by the State 
Government under Section 4 (2) of the 
Rajasthan Sales Tax Act, 1950, here- 
inafter called the “Act”, exempting 
from tax the sale of any garment 
whether prepared within or imported 
from outside Rajasthan the value of 
4 in single 
piece. In spite of the aforesaid noti- 
fication the authorities did not exempt 
from payment of sales tax the sale of 
vests and underwears the value of 
which did not exceed Rs. 4'in single 
piece. The notification was interpret- 
ed to mean that the goods manufactur- 
ed by the appellants -were not 
garments within its meaning. M/s. 
Pareek Hosiery Products, Jaipur, took 
the matter to the High Court by way 
of a writ petition under Article 226 
of the Constitution which was allow- 
ed and it was held that the vests and 
underwears were covered by the said 
notification. On March 26, 1962 the 
State ‘of Rajasthan issued another 
notification in exercise of the powers 
under Section 4 (2) of the Act by 
which the sale of garments whether 
prepared within or imported from out- 
Side Rajasthan the value of which did 
not exceed Rs. 4 in’ a single piece 
were exempted from payment of sales 


tax but this. exemption excluded 
“hosiery products and hats of all 
kinds.” The appellants were subject- 


ed to sales tax in respect of sales of 
vests and underwears of knitted fabric 
for the periods of assessment ranging 
between April 1, 1961 to October 31, 
1965. Penalties were also levied on 
them. It was in these circumstances 
that.the appellants filed writ petitions 
in the High Court. 


3... The -principal attack -on the 
impugned notification was based ọn 
Article 14 of the Constitution., It was 
urged before the High Court as. it has 
been contended before us that there 
was no- rational basis for classification 
between garments as such and knitted 
garments like Baniyans and Chaddies. 
In the affidavit which was filed by the 
State no reason was given why parti- 
cular kind of garments were exempt- 
ed whereas others of the same value 
were not given the benefit of exemp- 
tion. It is well settled that although a 
taxing statute. can be challenged on 
the ground of infringement of Art. 14 
but. in deciding -whether the: law 
challenged is discriminatory it has to 
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be borne ‘in mind that in matters of 
taxation the” legislature possesses ihe 
large freedom: in the matter of clasi- 
fication. Thus wide discretion can = 
-lexercised in selecting . persons’: 
_lobjects which will be taxed: and che 
statute is not open to attack on ‘the 
mere ground ‘that it taxes some: pr- 
sons or objects and not others... It is 
only when . within the’ range of its 
selection the law - 
and cannot be justified on the basis of 
a valid classification that there would 
be a violation of Article’ 14: 


4. Section 4 (2) -of the Act pzo- 
vides that no. tax. shall be payable on 
„the sale or. purchase . of any of “he 
exempted goods if. the ` conditiens 
‘specified in column 3 of the schedale 
are satisfied... Where the. State Gev- 
ernment. is of opinion that it is nec=s- 
sary or - expedient in the public 
interest so to do, it .may-by notifa- 
tion exempt from tax the sale or par- 
chase of any goods. or class of gods 
or any.-person or class of persons on 
such conditions as may be specifsd. 
The impugned . notification _ was issued 

























class of goods which 
should be exempted: in public intersst. 
As rightly pointed’ out by the Hgh 
Court. the notification- makes a classifi- 
ication between garments in general 
Ithe value of which does not exczed 
IRs. 4in a single piece and hosiery pro- 


They’ are different - - from 
woven articles, It is not for the Ccurt 
to. decide whether the policy of 
exempting, articles made from wo-~en 
cloth was fustified, or that hosiary 


exemption in the sime way as otner 
a It is entirely for the tax- 


led to taxation and those which wuld 
be exempted from it. As no otter 
discriminatory treatment has been sug- 


cle 14.o0f the Constitution. ` 


5. ° Et has been pointed out that 
the High Court ‘proceeded to decide 
whether the .Baniyans and Chaddies 
were included in: the term “hosiery 


” H S. Verma v. ©. N. Singh. 
“products”. 


operates. unequally . 
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Such a decision should not 
have been given -by the High Court 
but should ‘have been left to the assess- 
ing authorities dealing with each in- 
dividual]. case. . In our judgment the 
High Court ought not to have gone 
into that matter ..as it was for the 
assessing ‘authorities to decide in each 
case whether the goods -which had 
been subjected to tax were hosiery 
products. With these observations the 
appeals are- dismissed but in the cir- 
cumstances there will be no order as 
to costs. : 

TUSA dismissed, 


AIR 1971 SUPREME COURT 1331 
- (V 58 C 270) 
(From Allahabad: AIR 1971 All 237) 


'S. M. SIKRI, C. J.,.J. M. SHELAT, 
‘CA, VAIDIALINGAM, 


A: N. GROVER AND A. N. RAY, JJ. 


Har Sharan Verma, Appellant v. 
Shri Tribhuvan Narain Singh, Chief 
aser U: P. and another, Respon- 
ents. ~° 


Civil Appeal No. 2205 of 1970, D/- 
16-3-197 71. . 


. Constitution of India, Article 164. 
(4) — Appointment of a person as 
Chief Minister cannot be challenged 
on the ground that he was not a mem- 
ber of either House ‘of Legislature of 
the State.at-the time of his appoint- 
ment — (X-Ref. Article 163, X-Ref. 
Article 164, X-Ref. Article 17 5, X-Ref. 
Article 177) — AIR 1971 AH 237, 
Affirmed. (Paras 4, 5, 6, 7) 


Article 164 (4) provides that a 
Minister, who for ‘any period of six 
months is, not a member of Legislature 
of the State shall at the expiration of 
that period cease to be Minister. These 
plain words cannot be cut down in any 
mariner and confined to a case where | 
a Minister-who is member of the 
legislature of the State loses for some 
reason his seat in the Legislature of 
the State. There is nothing in the 
Constitution which will make illegal 
the appointment of Chief Minister and 


` Ministers none of whom are members 


of the State Legislature if the legisla- 
tive Assembly of the State to whom 
this council of Ministers would be 
collectively responsible - endorses this 
unlikely Council ` of Ministers. By 
virtue of Article 177 the Ministers 
even if they are not mémbers of either 
DO/DO/B378/71/MLD/M 
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house of legislature of the. State would 
be entitled to be present at a meeting 
of either or both houses of Legislature 
assembled together at the time of 
address by Governor as contemplated 
by Article 175. (Paras 4, 5, 6, 7) 


Appellant in person; Dr. L. M. 
Singhvi, Sr. Advocate, (Mr. R. Bana, 
Advocate for Mr. O. P. Rana, Advo- 
cate, with him), for Respondents. ~ 


The following Judgment of the 
Court was delivered by 


SIKRI, C. J.: In this appeal by 
certificate granted by the High Court 
under Article 132 of the Constitution 
a short question as to the interpre- 
tation of Clause (4) of Art. 164 of the 
Constitution arises. This question has 
arisen in connection with the appoint- 
ment on October, 18, 1970, of Shri 
Tribhuvan Narain Singh as Chief 
Minister of Uttar Pradesh. He was 
not a member of either House of Legis- 
lature of the State of Uttar Pradesh 
at the time of his appointment. 

2. The appellant, who is a 
rate-payer of the Lucknow Constitu- 
_ency to the Uttar Pradesh Legislative 
Assembly, filed a petition under Arti- 
cle 226 of the Constitution in the High 
Court challenging the appointment of 
the respondent as Chief Minister. The 
High Court dismissed the petition but 
granted a certificate under Article 132 
of the Constitution, and the appeal- is 
now before us. 


f 3. Article 164 (4) reads as 
follows: 

“164 (4) A Minister who for any 
period of six consecutive months is 
not a member of the Legislature of 
the State shall at the expiration of that 
period cease to be a Minister”. 


The appellant contends that this clause 
only applies when a Minister, who is 
a Member of the Legislature of the 
State, loses his seat and the idea 
behind Clause (4) of Article 164 is to 
give him a period of six months to get 
himself re-elected. The learned Coun- 
sel for the respondent, Mr. Singhvi, 
contends that the scope of Clause (4) 
cannot be whittled down in this 
manner as there is no warrant in the 
language of the Article. He further 
says that even in England a person can 
be a Minister without being a Member 
of the House of Commons or the 
House of Lords. He further points 
out that a number of constitutions 
contain similar provisions. 


- would be rather 
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4, . It seems to us that Clause 
(4) of Article 164 must be interpreted 
in the context of Articles 163 and 164 
of the Constitution. Article 163 (1) 
provides that “there shall be a Coun- 
cil of Ministers with the Chief 
Minister at the head to aid and advise 
the Governor in the. exercise of his 
functions, except in so far as. he is 
by or under this Constitution required 
to exercise his functions or any of 
them in his discretion”: Under Cl. (1) 
of Article 164, the Chief Minister has 
to be appointed by the Governor and 
the other Ministers have to be 
appointed by him on the advice of the 
Chief Minister. They all hold office 
during the ‘pleasure of the Governor. 
Clause (1) does not provide any quali- 
fication for the person to be selected 
by the Governor as the Chief Minister 
or Minister, but Clause (2) makes it 
essential that the Council of Ministers 
shall be collectively responsible to the 
Legislative Assembly of the State. This 
is the only condition that the Con- 
stitution prescribes in this behalf, 


5. The appellant says that if 
the interpretation put by the High 
Court is correct it would be possible 
for a Governor to-appoint a Chief 
Minister and Ministers none of whom 
are Members of the State Legislature. 
He said that this could not have been 
contemplated. But if the Legislative 
Assembly of the State to whom this 
Council of Ministers would be collec- 


tively responsible endorses this un- 
likely Council of Ministers there is 
nothing in the Constitution ` which 


would make this appointment illegal. 


6. . The appellant drew our 
attention to Article 175 in which it is 
provided that “the Governor may 
address the Legislative Assembly or, 
in the case of a State having a 
Legislative Council, either House of 
the Legislature of the State, or both 
Houses assembled together, and may 
for that purpose .require the attend- 
ance of Members”. He said that it 
‘strange that the 
Ministers, who were not members of 
either the Legislative Assembly or the 
Legislative Council would not be pre- 
sent. But it seems to us that by 
virtue of Article 177 the Ministers, 
even if ‘they are not Members of a 
Legislative Assembly or Legislative 
Council would be entitled to be pre- 
sent at such a meeting. 
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7. . It seems to us that . in the 
context of the other provisions of. the 
Constitution referred to above there is 
no reason why: the plain: words of 
Clause (4) of Article 164 should be cut 
down in any manner and confined to 
a case where a Minister . loses for 
some reason his seat in the Legislature 
of the State. We are assured that the 
meaning we have given to Clause (4) 
‘of Article 164 is the correct one from 
the proceedings: of the Constituent 
Assembly and the position as it obtains 
in England, Australia and South 
Africa, ~ 


: 8. “An amendment” was prop2s- 
ed in the Constituent Assembly that 
the following be substituted: 


. “A Minister shall, at the time of 
his being chosen as such be a member 
of the Legislative Assembly or Legis- 


lative Council of the States as zhe 


case may be”. 
This amendment was, however, neza- 
tived. 


% Itis interesting to note the 
position in England. : According to 
Jennings: 


“It is a well-settled convention 
that these ministers. should be either 
peers or members of the House of 
Commons. There have been occasional 
exceptions. Mr. Gladstone once’ held 
office out of Parliament for nine 
months. The Scottish . Law Officers 
sometimes, as in 1923. and 1924, are 
not in Parliament. General Smuts was 
Minister without portfolio and a mem- 
ber of the War Cabinet from 1316 
until 1918. Mr. Ramsay. MacDonald 
and Mr.‘ Malcolm ' MacDonald © were 
members of the Cabinet though not in 
Parliament from the general election 
of November, 1935 until early in 
1936”, 


“The House of ‘Commons is, , how- 
ever, critical of such exceptions”. 


10. Section 64 of the Commins 


wealth of Australia Constitution Act- 


inter alia provides that “after the first 
general election no Minister’ of State 
shall hold office for a longer period 
than three months unless he is or be- 
comes a senator or a member of the 
House of Representatives.” Comment- 


*Constituent Assembly Debates deted 
June 1, 1949 Official Report - Yol. 
VIIL, p. 521. . f 

+'Cabinet Government? by Je ennings - — 
_ third edition; page 60. ee 


H. S. Verma v. T. N. Singh (Sikri C. J.): 


. Governor-General in 


[Prs. 7-12]: S. C. 1333 


ing on this Quick and Garran§ state as 
follows: 


- “The appointment ~ of a’ Federal 
Ministry will necéssarily precede the 
election of the first Federal Parlia- 
ment. There must be a Ministry ~to 
assist and advise the Governor-Gene- 
ral in the performance of Executive 
Acts. essential for the conduct of the 
first general election.: The first Federal 


.Ministry cannot at- their appointment 
.be members. of the 
‘ment, because at the time of their ap- 


Federal Parlia- 


pointment there is no such Parliament 
in existence. - After the first general 
election, however, no Federal Minister 
is permitted to hold office for a 
longer period than three months, un- 
less he is or becomes a senator or a 
member of the House of Representa- 


- tives. 


_ .. Section 32 of the Constitution Act _ 
of South Australia (4th' J anuary, 1856) 
contained a similar provision, viz., 
that after the first general election of 
the South. Australian Parliament, no 
person should hold the offices of Chief 
Secretary, Attorney-General, Trea- 
surer, Commissioner of Crown Lands 
and Immigr ation, or Commissioner of 
Public Works, for more than three 
calendar months, unless he should be 
a member of the Legislative Council 
or House or Assembly”. 


` 14- This shows that: Article 164 
(4) has an ancient lineage. 


* 12. . Section 14 (1) of 
South Africa Act, 1909. reads thus: 


“The Governor-General may ap- 
point officers not exceeding (twelve) in 
number to administer such depart- 
ments of State of the Union as the 
Council may 
establish; such officers shall hold office 
during the pleasure of the Governor- 
General. They shall be members of 
the Executive Council and shall be 
the King’s Ministers of State for the 
Union.‘ After the first general ‘election 
of members of the House of Assembly, 
as hereinafter pravided, no minister 
shall hold office for a longer period 
than three months unléss he is or 
becomes a member of either House 
of Parliament’. 


“Annotated ‘Constitution of the 
Australian: Commmonwentar by Quick 
& Garran, p.- 711. 


the 
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13. Hahlo and Kahntf state 
thus: 

“The rule of responsible Govern- 
ment that Ministers must be Members 
of Parliament is ensured by the statu- 
tory requirement that they be or with- 
in three months become members of 
either House”. 


Oo M In the result the appeal 
fails and is dismissed. There will be 
no order as to costs. 


Appeal dismissed. 


+The British Commonwealth — “The 
Development of its Laws and Con- 
stitutions” by Hahlo & Kahn (Vol. 5, 
p. 130). 


AIR 1971 SUPREME COURT 1334 
(V 58 C 271) 


(From: Maharashtra Revenue Tribu- 
nal, Bombay)* 


I. D. DUA AND V. BHARGAVA, Ji: 


Magathane Samyukta Sahakari 
Sheti Sanstha (In all the Appeals), Ap- 
pellant v. Trustees of Seth Mulraj 
Khatau Trust Settlement and others 
(In all the appeals), Respondents. 


Civil Appeals Nos. 825 to 832 of 
1966, D/- 16-3-1971. 

Tenancy Laws — Bombay Tenancy 
and Agricultural Lands Act (67 of 
1948), Section 32-G (3) — When in 
consequence of a public notice by the 
Lands ‘Tribunal calling upon the 
tenants who are deemed to have pur- 
chased the lands on the “fillers’ day”, 
to appear before it, a tenant fails te 
appear or makes a statement that he 
is not willing to purchase the tribunal 
must declare by a written order that 
such tenant is not willing to purchase 
and that the purchase is ineffective. 

(Para 3) 

The deeming provision in Sec- 
tion 32 cannot be taken to its logical 
end so as to mean that a tenant who 
becomes the purchaser of the land by 
fiction cannot later express his un- 
willingness to purchase the land. 

(Para 3) 

Mr. D. V. Patel, Sr. Advocate, 
(Mr. K. Rajendra Choudhary, Advo- 
eate, with him), for Appellant; M/s. 


*Ten. A. Nos. 461, 616 to 621 and 623 of 
1964, D/- 25-2-1965 — Mah. Reve- 
nue, Tribunal, Bom.) 
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A.L R. 


S. V. Gupte, V. M.. Tarkunde and V. S. 
Desai, Sr. Advocates, (M/s. R. G. 
Samant, P. C. Bhartari and Mrs. -E. 
Udavarathnam, Advocates, and Mr. 
J. B. Dadachanji, ‘ Advocate of M/s. 
J. B. Dadachanji and Co., with them), 
for Respondents Nos. 1 and 2. 


. The following Judgment of the 
Court was delivered by 
DUA, J.: — These eight appeals 
(C. A. Nos. 825 to 832 of 1966) by 
special leave directed against the 
common order cf the Maharashtra 
Agricultural Lands Tribunal dated 
February 25, 1965 raise common ques- 
tions of fact and law and are, there- 
fore, being disposed of by one common 
judgment. 


2. ° The main question on which 
the fate of all these appeals depends 
lies in a very narrow compass and 
facts relevant for understanding the 
controversy requiring determination 
by this Court may be briefly stated. 
It may be noted that parties figuring 
as respondent No. 3 in all the special 
leave applications were tenants of res- 
pondents 1 and 2 According to Sec- 
tion 32, sub-section (1) of the Bombay 
Tenancy and Agricultural Lands Act, 
67 of 1948 (hereinafter called the 
Tenancy Act), on April 1, 1957 describ- 
ed in the Tenancy Act as “the tillers’ 
day” every tenant subject to the pro- 
visions of the other sub-sections of 
Section 32 and to the provisions of the 
next succeeding | sections of the 
Tenancy Act was to be deemed to have 
purchased from his landlord free of all 
subsisting encumbrances on that day, 
the land held by him as a tenant. In 
1960 proceedings were started under 
Sec. 32-G of the Tenancy Act for the 
purpose of determining the price of 
the various pieces ‘of lands to be paid 
by the tenants who were deemed to 
be the statutory purchasers thereof. 
The lands were keld by the Tribunal 
to be outside the limits of the munici- 
pality of Borivali with the result that 
the tenants were ‘considered entitled 
to be the purchasers of and to pur- 
chase those lands. : The Tribunal fixed 
the price at the rate of Rs. 800/- per 
acre. The order was appealed against 
but the District Deputy Collector, dis- 
allowing all other attacks against the 
order except the' one in regard to 
valuation, and allowing the appeals, 
sent the cases back for fresh decision 
on the point of valuation.. On April 
18, 1962 the Tribunal issued notices to 
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the parties for re-hearing. On May 
ii, 1962 the tenants. appeared before 
the Tribunal and stated that they were 
not willing to purchase the lands. 
Apparently this change in the attitude 
of the tenants was the result of a 
settlement or: compromise between 
them and the landlords. The tenants 
had agreed to resell the lands to che 
landlords on payment of:Rs: 3,000/- 
per acre. On May 21, 1962 the tenants 
appeared before the Tribunal and 
reiterated their unwillingness to pur- 
chase the land stating that they had 
received the sums for the developm=nt 
expenses and for the value of their 
dwelling and farm. houses etec., and 
had given receipts for the same. On 
June 4, 1962 the Mamlatdar and Agri- 
cultural Lands Tribunal passed an 
order directing the possession of. lands 
to be handed. over to the landlords. 


The Circle Inspector accordingly hand- ` 


ed over possession of the.lands to the 
landlords on June 6, 1962. In .the 
meantime, it appears that on January 
10, 1962, Magathane eo ve 
Society (appellant in this Court) 

registered as the joint farming odlety: 
On June 4, 1962 the Society, of wkich 
the tenants were. the members, -wrote 
a letter to the Mamlatdar that the 
lands had been handed over to the 
Society by the tenants. On June 11, 
1262 the Mamlatdar informed the 
Society that- there was no evidence to 
show that the Society had become the 
owners of the lands and since the 
purchase by the tenants had become in- 
- effective, an order had been made to 
hand over the land to the landlords. 
This order was apparently not: appeal- 
ed against by. the Society which elect- 
ed to institute a civil suit in the Bom- 
bay City. Civil Court for injunction re- 
straining the landlords from interfer- 
ing with the possession of the Society. 
A temporary injuncticn:-was initially 
granted -but was later vacated by the 
Principal Judge of the City Civil Ccurt 
on the ground that the Society nad 
not obtained. possession of the lend. 
An appeal was preferred against: -his 


order in the High Court but the-same . 


was rejected on December 2,-1964. In 
the meanwhile under directions from 
the Commissioner, Bambay Division, 
the Additional Collector Bombay 
Suburban District called for the record 
of the proceedings under. Section 73-A 
of the Tenancy Act. .After going 
through : the record, the. Additional 
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Collector held. that- the. Mamlatdar had 
come to the correct . conclusion that 
the sale in favour of the tenants had 
become inffective on account of their 
unwillingness to purchase the land. It 
was, however, added. that the Mamlat-~ 
dar had not made proper enquiries into 
the question of the bona fides of the 
landlords with respect to their requi- 
rement of the land as provided by 


. Section 32-P read with Sec. 15 of the 


Tenancy Act. It was further observed 
that the Mamlatdar had been hasty in 
directing possession of the lands to be 
handed over to the landlords without 
holding enquiries in a proper manner 
and before the expiry of the period for 
preferring appeal. The case was thus 
remanded back to the Mamlatdar. with 
a direction “to hold a proper enquiry 
and take a decision regarding the dis~ 


: posal of the surrendered lands in ac- 


cordance with the provisions of Sec- 
tion 32-P read with Section 15 of the 
B. T. and. A. L. Act and dispose of the 
case within two months”. This order 
was made on October 5, 1963. On 
October 26, 1963 the landlords handed ` 
over possession of the lands to the 
Mamilatdar. On. November 18, 1963 
the Mamlatdar re-heard the cases and 
came to the conclusion that the land~ 
lords had established that they requir- 
ed the lands bona fide. There was no 
appeal. -against. this- order of the 
Mamiatdar. As already noticed, the 
appellant (The Magathane Co-operative 
Society) also had-not filed any appeal 
against the order, of the Mamlatdar 
dated June 11,° 1963 passed on the 
Society’s letter dated June 4, 1962 
wherein it was held that the Society 
had no: interest: in the lands. The 
Collector, ‘Bombay: Suburban District, 


.again. called for the-record: and pro- 


ceedings of the: case from the Mamlat- 
dar and, on March 31, 1964 set aside 
the various. orders of. the Mamlatdar 
and modified , the order of the Addi- 
tional Collector. It was directed: that 
fresh enquiry, as to valuation only, be 
held and purchase: price be fixed after 
hearing both. the parties and the 
Magathane Samyukta Sahakari Sheti 
Sanstha (appellant) in all the eight 
cases. Possession of the land in ques- 
tion was directed to be handed over 
to the respective tenants. Against this 
order revisions were presented to the. 
Maharashtra Revenue | Tribunal in 
April, 1964 which were admitted and 
interim stay granted with a direction 
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that possession of the lands should be 
kept with the Mamlatdar pending 
their disposal. A special civil appli- 
cation filed in the High Court against 
that order was rejected. By an interim 
order dated October 10, 1964 notice of 
hearing of the revisions was also given 
to the appellant Society. This was 
done in view of the observations made 
by the Collector in his order. By an 


interim order dated Novémber 28, 1964 - 


the Tribunal directed the Society to 
produce the applications made by the 
tenants for membership and the order 
passed by the Society on those appli- 
cations. The Society was further 
directed to produce a copy of its by- 
laws and rules. There is a recital in 
this order to the effect that on the 
previous date of hearing the parties 
had been directed to produce the pro- 
ceedings of the Mamlatdar relating to 
the letters sent by the Society to’ the 
Mamlatdar and orders passed thereon 
and the Society had been directed to 
produce its by-laws, but this direc- 
tion had not been complied with. In 
‘fact adjournment of the cases was 
necessitated because the Tribunal felt 
handicapped in finally deciding them 


without the material directed to be. 


produced. : The revision petitions were 
allowed on February 25, 1965 by a 
very detailed order containing an ex- 
haustive discussion of all the relevant 
aspects canvassed. The order of the 
Collector made under Section 76-A of 
the Tenancy Act was set aside and it 
was held that the landlords were en- 
titled to the restoration of the lands 
in question. The order of the 
Mamlatdar under Section 32-P of the 
Tenancy Act handing over possession 
of the lands to the landlords was 
upheld. The interim order directing 
possession to remain with the Mamlat- 
dar was vacated and the Mamlatdar 
was directed to hand over ‘possession 
of the land to the landlords. . So far as 
the claim of the appellant Society is 
concerned, after a thorough discussion 
oi all the relevant circumstances the 
final conclusion was expressed in these 
words:— 


“We therefore hold that it is not 
proved that the Society had obtained 
possession of the lands or any interest 
therein”, 


‘Earlier, in the course of the discussion, 
it was observed that out of 8 tenants 
only 5 had joined in the ‘application 


for the registration of the Society and’ 


l 


ALR. 


the pooling agreements which members 
of a joint farming: society had to sign 
were not produced in this case. 


3. Tn this Court Shri Patel, the 
Iearned counsel for the appellant 
Society strongly argued that on the 
“tiller? day” i. e; April 1, 1957, as 
prescribed by Section 32 of the 
Tenancy Act, every tenant must be 
deemed to have purchased from his 
landlord free of all encumbrances, the 
land held by him! as a tenant. This 
deeming provision "must, according to 
the counsel be taken to its logical end 
with the result that once the tenants 
in the present case had by fiction be- 
come the purchasers of the land there 
was no question of the tenants later 
expressing their unwillingness to 
purchase the same, _ We. are unable to 
agree with this submission. Section 
32 (1) of the Tenancy Act on which 
reliance is placed for this argument 
itself states in express terms that this 
fiction is- subject to the other provi- 
sions of Section 32 and to the provi- 
sions of the next succeeding sections of 
the Act. So far as thë present case 
is concerned we need only refer to 
Section 32-C which requires the Tri- 
bunal soon after ‘the tillers’ day to 
publish or cause to be published a 
public: notice in the prescribed form 
in each village within its jurisdiction 
calling upon (a) all tenants who under 
Section 32 are deemed to have pur- 
chased the lands, (b) all landlords of 
such lands, and (c) all other persons 
interested therein, to appear before it 
on the specified date. Notices are also 
required to be issued individually to 
each such tenant and landlord and, as 
far as possible, to. other persons to 
appear before it on such date. The 
Tribunal is then required to record in 
the prescribed manner the statement 
of the tenant whether or not he is 
willing to purchase the land held by 
him as a tenant. When a tenant fails 
to appear or makes a statement that 
he is not willing to purchase the land 
the Tribunal is enjoined to declare by 
a written order that such tenant isli 
not willing to purchase the land and 
that the purchase is ineffective. These 
provisions which | are contained in 
sub-sections (1) to (3) of Section 32-G 

ish a complete answer to the ap- 
pellant’s contention. It is particularly 
noteworthy that where a tenant fails 
to appear. even in that event the Tribu- 

4 


| 


* 


hold that the Society had a righ: 
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nal has to declare by a written ozder 
that the purchase is ineffective. - 


4, When confronted .with this 
position the appellant’s learned coun- 
sel submitted that the appellant Society 
had stepped into tha shoes of the 
tenants and it was this Society which 
was entitled to claim the right to ur- 
chase the land. Aceording to the 
argument, it was the Society which 
should have been called by means of 
a notice under Section 32-G (1) and 
asked whether it was willing to pur- 
chase the land. The tenants,. Shri 
Patel contended, could not deprive the 
Society of this right. This submission 
is equally untenable. As observed 
by the Tribunal in the impugned crder 
the Society had neither obtained pos- 
session of the land nor had it ‘acquir- 
ed any interest therein. In face of 
this conclusion it is not possible to 
to 
purchase the land. This conclusion was 


arrived at after going through all the - 


relevant evidence on the record and 
other material circumstances. Every 
aspect of the controversy appears to 
have been taken into consideration by 
the Tribunal. No error of law ir: the 
impugned order while dealing with 


‘this aspect was pointed out on behalf 


of the appellant and we are unable 
to find any cogent ground for iater- 
fering with this conclusion on appeal 
under Article 136 of the Constitution. 


5. As last resort Shri Patel 
submitted that the original pooling 
agreements by means of which- the 
land in question was passed on to the 
Society were actually produced on the 
record of this case and they were 
either clandestinely removed by some- 
cne from the record cr otherwise lost. 


He attempted to substantiate this sub- 


mission by pointing out that in this 


Court the State, as a respondent, had 
intimated to the office to print the 
pooling agreements. In the liss of 


documents to be printed on behalf of 
the State the agreements are entered 
at sl. No. 70. It was further roint- 
ed out that the. office of this Court 
had sought the State Counsel Shri 
Dhebar’s assistance in tracing those 


documents from the record. We are ’ 


unable to:hold on the basis of this 
entry in the list that the original pool- 
ing agreements had.in fact been pro- 
duced on the record. The finding of 
the Tribunal that the pooling azree- 
ments had not been produced is cer- 
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tainly indicative at least of the fact 
that they had not been brought to 
its notice during the arguments. It 
is not the appellant’s case before us 
that the Tribunal’s attention was in fact 
drawn to these agreements and the 
Tribunal was in error in not consider- 
ing them on the erroneous assumption 
that they had not been produced. This 
aspect also militates against the ap- 
pellant’s suggestion that the documents 
had actually been produced. But as- 
suming they were, as observed -by 
the Tribunal, that too would not show 
that the Society had acquired any 
interest in the land in question. Our 
attention was not drawn to any pro- 
vision of the statute according to which 
the Society in the circumstances of the 
present case could be considered to 
have become a tenant so as (1) to be 
deemed to have purchased the land on 
the “tillers? day” and (2) to be entitled 
to notice under Section 32-G for the 
purpose of claiming title as purchaser 
to the land in question. On the view 
that we have taken it is unnecessary to 
go into the submission urged by Shri 
Patel that an enquiry should now be 
held by this Court or on remand by 
the Tribunal into the question whe- 
ther or not the original pooling agree- 
ments were actually produced on the 
record and that they disappeared 
thereafter. The conclusions of the 
Tribunal appear to us to be binding 
and not open. to any valid criticism. 
The appeals accordingly fail and are 
dismissed with costs. One hearin fee 
only, 

Appeals dismissed. 
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(V 58 C 272) 
(From Patna: AIR-1965 Patna 87) 
J. M. SHELAT, I: D. DUA AND 
. V. BHARGAVA, JJ. 

- Shambhu Prasad Singh, Appellant 
v. Most. Phool Kumari and others, Res- 
pondents.. s 

T Appeal No. 1655 of 1966, D/- 
24-3-1971 


(A) Hindu Law Family ar- 
rangement — It has te be considered 
as a whole for ascertaining whether 
it.was made to allay disputes, existing 
or apprehended, in the interest of 
harmony in the family. or. the pre- 
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servation of property — AIR 1965 Pat 
87, Reversed — (Case law discussed). 
(Para 10) 


It is not necessary that there must 
exist a dispute, actual or possible in 
the future, in respect of each and 
every item of property and amongst 
all members arrayed one against the 
other. It would be sufficient if it is 
shown that there were actual or possible 
claims and counter-claims by parties 
in settlement whereof the arrange- 
ment as a whole had been arrived at, 
thereby acknowledging title in one to 
whom a particular property falls on 
the assumption (not actual existence 
in law) that he had an anterior title 
therein. (Para 10) 


(B) Limitation Act (1908), Art. 144 
— No adverse possession against co- 
sharer in absence of evidence of open 
assertion of a hostile title coupled with 
exclusive possession and enjoyment by 
one of them to the knowledge of the 
other — AIR 1965 Patna 87, Reversed 
— (Case law discussed). (Para 25) 


Where a house belonging to co- 
sharers was in possession of one of 
them and the another one residing out- 
side that town occasionally used to 
visit the town and at that time reside 
in the house not as a guest but by as- 
serting his title as he used to reside 
in the house though the relations be- 
tween the co-sharers were not on 
friendly terms, the facts that another 
co-sharer used to pay the municipal 
taxes and repair charges and that his 
name was entered in the Municipal 
Demand Register would not constitute 
adverse possession in his favour. The 
facts that the plea of adverse posses- 
sion was taken in the written state- 
ment in a suit for the first time and 
that the former co-sharer got rectified 
the Municipal record immediately 
after he got the information and with- 
out any objection from the latter 
negative the plea. of adverse posses- 
sion. (Para 25) 


Cases Referred: Chronological Paras 


(1966) AIR 1966 SC 1836 (V 53) | 
= (1967) 2 Andh WR (SC) 14, 
Pullaiah v. Narasimham 8 


(1957) AIR 1957 SC 314 (V 44) 
= 1957 SCR 195, Lakshmi 
Reddy v. Lakshmi Reddy ` 17 


(1956) AIR 1956 SC 548 (V 43), 
Mohammad Baqar v, Naim- 
un-Nisa Bibi , 17 


A.L R. 


(1955) AIR 1955 SC 481 (V 42) 
= (1955) 2 SCR 22, Sahu Madho 
Das v. Mukand Ram 
(1954) AIR 1954 SC 337 (V 41) 
= (1955) 1 SCR 131, Wuntakal 
Yalpi Chenabasavana Gowd v. 
Y. Mahabaleshwarappa 17 
(1923) AIR 1923 Mad 633 (V 10) 
= 17 Mad LW 629, Ammakannu 
Ammal v. Narayanswami 
Mudaliar 17 
(1922) AIR 1922 PC 181 (V 9) 

48 Ind App 395, Kuthali 
Moothavar v. Peringati Kunharan- 
kutty 17 

(1873-1874) 1 Ind App 157 = 3 
Sar 314, Rani: Méwa - Kuwar 
v. Rani Hulas Kuwar 
1867 (2) Ch A 294 = 36 LJ Ch 
149, Williams v. Williams 6, 8 


M/s. D. Goburdhun and R. 
Goburdhun, Advocates, for Appellant; 
Mr. S. V. Gupte, Sr. Advocate, (Mr. 
D. P. Singh, Advocate, of M/s. Rama- 
murthi and Co., and Mr. N. Nettar, 
Advocate, with him), for Respondent 
No. 1, Mr. U. P. Singh, Advocate, for 
Respondents Nos. 2 to 4. 


The following Judgment of the 
Court was delivered by ; 


SHELAT, J: — Two „questions 
arise in this appeal. The first is 
whether the. transaction evidenced by 
Ex. 1, dated March'20, 1915 was a 
family arrangement so as to confer on 
the appellant and his father, Nanhku 
Prasad, since deceased, title to a half 
share in the house ‘in dispute. The 
second is that even if it was so, whe- 
ther. such title became extinguished 
as a result of adverse possession for the 
statutory period by Baijnath, the- de- 
ceased husband of respondent 1. 


2. The parties are near rela- 
tions. The following genealogy ex- 
Plains the relationship amongst them: 

(See genealogy on next page) 

3. There is no dispute that 
Amar Singh purchased from his ‘own 
funds under a registered deed, dated 
January 20, 1898, the land on which 
the house in dispute stands. His son, 
Nanhku, the deceased father of the 


` present appellant, was taken in adop- 


tion sometime prior to March 20, 1915 
by Ramji Singh and: his wife Patreja 
Kuer as they had no’ issue, whereupon 
Nanhku ceased to have. any interest in 
the properties owned by Amar Singh 


and his branch. In 1933, Nanhku and 


‘ 
i 
f 





1971 Bhambhu Prasad v. Phool Kumari (Shelat J.) [Prs. 3-5] S. C. 1339 
RAJKUMAR SINGH 
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i Prie ‘Shambhu Pa. Singh BASERAS 
Pimi- A (PIE. No.2) 
ANE SS, as 
Sonadhari . | Girwardhart 
S E ] 
Tarkeshwar ai alias Daljit „Baijnath Pd, alias Nanu Babu 
Deft o. 2) : died in 1 
5 ` Phul Kumari Devi (widow) 
(sons of. Deft. 2 2 — Nos. 3 to Ti . Deft. No. 1. : 


the present appellant, "then a minor, 
filed Suit No. 33 of 1933 against 
Sonadhari, Tarkeshwar,. Baijnath and 
Reshmi Kuer (the widow. of Amar 
Singh, wrongly deseribed by the High 
Court as the wife of Rajkumar ir the 
genealogy set out in its judgment: in 
respect of certain properties which had 
nothing to-do with the house ‘in’ dis- 
pute. The written statement filec in 
that suit was that Nanhku had been 
paid the price of his share in the house 
jn dispute and that the. entire house, 
consequently, belonged to and -was 
since then in the exclusive possession 
of the defendants. That suit went 
upto the High Court when in 1941 a 
compromise application was filed by 
the parties settling that suit.. But, as 
the suit had nothing, as aforesaid,. to 
do with the house in dispute, nothing 
was said about the- allegation that 
Nanhku had been paid off in respect 
of his interest in that house.- i 


4. In 1949, Nanhku and the ap- 
pellant filed the ‘instant suit for a 
declaration of their half share in the 
house in dispute. -In answer to the 
suit, the respondents raised three. de- 
fences: (1) that Narhku and the ap- 
‘pellant derived no interest under Ex. 1, 
(2) that assuming that they derived 
such interest, it was relinquished by 
them: on being paid the price thereof, 
and (3) that in any event they lost 
their interest by reason .of adverse 
possession by the respondents. The 
Trial Court rejected all the three 
defences raised by the respondents and 
deereed the’ suit, holding that Nanhku 
had acquired one-half share in the 
said house under Ex. 1. Against that 
decree, two appeals were filed in the 
High Court, one by respondent 1 and 
the other by.some of the other respon- 
dents. These appeals were heard first 
by a learned ‘Single Judge of the High 


Court. Before the learned Single 
Judge, the finding of the Trial Court 
that Nanhku and’ the present appel- 
lant had not relinquished their interest 
in the house on their being paid the 
price thereof was not disputed. The 
only questions agitated’ before the 
learned Single Judge, therefore, were 
whether Nanhku had a half share, that 
is to say, whether he derived his title 
to the half share under and by virtue 
of- Ex. 1, and if so, whether he lost 
it asa result’ of adverse possession by 
the respondents. 


5. In respect of the first ques- ` 
tion, the parties urged two conflicting 
pleas. Nanhku and the appellant con- 
tended that. Ex. 1 was a family 
arrangement tinder which he got half 
share in the house’ and that that 
family: arrangement was valid and 
binding. on the parties. The respon- 
dents, on the other’ hand, contended 
that Ex. I was ‘only a Ladavi deed, 
that is, a deed of relinquishment. The 
argument on behalf of Nanhku and 
the appellant was that there were out- 
standing disputes between the different 
branches of the family of Rajkumar, 
and. those ` disputes were ultimately 
settled at the instance of and 
with the aid of .- certain 
family friends resulting in Ex. 1 by 
way of a family arrangement. There- 
fore, even if Nanhku and the appellant 
were not able to show their anterior 
title -to the house, they were entitled 
under Ex. 1 to a half share therein. 
The learned Single Judge accepted the 
contention raised by Nanhku and the 
appellant. His reasoning in this con- 
nection was that although the land on 
which the suit house stood was pur- 
chased by Amar Singh out of his own 
funds, it was purchased in the furzi 
name of -Lalji, but there was no evi- 
dence that Lalji ever admitted to be 
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the furzidar of Amar Singh. Conse- 
quently, though Nanhku, by his adop- 
tion, lost all interest in the pro- 
perties ‘of Amar Singh, yet the fact 
that in Ex. 1 Amar Singh acknowledg- 
ed Nanhku having a half share in the 
house indicated that there was some 
apprehension in the mind of Amar 
Singh of a future dispute and that it 
was such an apprehended dispute 
which Ex. 1, while dealing with the 
house, settled. The learned Single 
Judge added that even assuming that 
there was no existing or apprehended 
dispute and the settlement was made 
out of consideration for the peace. of 
the family or preservation of its. pror 
perties, the settlement would have to 
be regarded as a family arrangement. 
Regarding the plea of adverse posses- 
sion, he upheld the finding of the Trial 
Court that Nanhku.and.the appellant 
had established their acts of posses- 
sion during the statutory..period, and 
that consequently, the continuity and 
exclusiveness of the respondents’ ad- 
verse possession had been disrupted. 
On these findings, he dismissed the ap- 
peals and confirmed the. decree -passed 
by the Trial Court. 


6. Respondent 1: Daen fil- 
ed a Letters Patent appeal which was 
heard by a Division Bench of the High 
Court. The same two questions were 
reagitated, namely, as to: the nature 
of Ex. 1,. and as to the adverse: pos- 
session. On the first question,-. the 
reasoning adopted by the Division 
Bench was on the following lines: - 


(1) that the executants of Ex. 1 
formed three conflicting groups, name- 
ly, 

(a). Suba, Faujdar and Balkeshwar, 
constituting one group of. members of 
Lalji’s branch, being executants 1 to 


(b) Raghunandan and his son 
Kamaldhari, being executants 4 and 5 
and constituting Raghunandan 
branch; and 


(c) Amar Singh for himself and as 
the guardian of Baijnath, then a minor, 
Sonadhari for himself and as: guardian 
of his minor son, Tarkeshwar, and 
Nanhku, who had, . as earlier stated, 
gone to the line of Ramji on his adop- 
tion, being executants 6, 7 and 8; 

(2) that the disputes, in settle- 
ment of which Ex. 1 was executed: by 
these three -groups,. were as ‘its 
recitals show: . d 


l 


A.I. R. 


(a) conflicting claims made by the 
said three sets of executants as to 
whether they were} joint or separate 
in status, the claim lof executants 1 to 
3 being that all the members of Raj- 
kumar’s family were still members of 
an undivided Hindu family, and that 
therefore, although the properties stood 
in the names of and were in posses- 
sion of individual members, they con-' 
tinued to be joint | family properties 
including properties standing in the 
names of female : members, namely, 
Reshmi and Patreja; 


(b) the allegations by executants 
4 and 5. (Raghunandan’s branch) that. 
all the four branches of Rajkumar’s 
four sons were separate and yet claim- 
ing share in the properties standing in 
the names of- members of - Lalji’s 
branch, and 


(c) the claim by EA 6 7 
and 8 (Amar Singh, Sonadhari and 
Nanhku by now in. the line of Ramji) 
that the parties were separate in status, 
and therefore, the properties in- the 

names of the two said females belong- 


ed exclusively to them and the mem- 
bers of the other branches had no inter- 


est whatsoever in them; 


(3) that the Trial Court aa the 
learned Single Judge were in error in 
holding that what, Ex. 1 did was to 
evidence relinquishment by the rest of 
the members of the- family of their 
claims in properties standing in the 
names of or in possession of particular 
members, and thereby acknowledging 
their anterior title in such properties. 
In fact Nanhku hadino such anterior 
title, nor could he jin law have. any 
such title in the house in dispute in 
view of his having got out of Amar 
Singh’s branch as a result of his adop- 
tion by Ramii; 

(4) that there was no subsisting or 
apprehended dispute between - Amar 
Singh and his family, on the one hand, 
and Nankhu onthe other, the latter 
not having made any claim for a share 
in the house in dispute, and that there- 
fore, there was no question of preser- 
vation of peace or |family property, 
there being nothing on record to show 
that Nanhku had held out any threat 
to the family peace or property; there- 
fore, there was a total want of mutua- 
lty as in consideration of Nanhku 
getting a half share, Amar Singh got 
nothing in return ahd cases of -the 
type of Williams v. Williams, (1867). 2 











Ch A 294 had no application; 


i 


| 
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- (5) that. the recitals in-Ex. 1 show- 


ed that the only dispute which. pre-. 


vailed at the time . was “branchwise” 
and in that dispute Nanhku did not set 
up any contest against Amar Singh 
and his branch and indeed, both of 
them- acted in. concert, .both claiming 
that the members of Rajkumar’s 
family were separate and the pro- 
perties ‘standing in the .names of 
Reshmi and Patreja were their exclu- 
sive properties; PR K 

i (6) that acknowledgment of ex- 
clusive: title of Amar ` Singh and 
Sonadhari (executants 6 and 7) to cer- 
tain properties, and likewise -acknow- 
ledgment of exclusive title of Nanhku 
(executant No. 8) to certain other pro- 
perties set out in paras 3 and 4 of 
Ex. 1 were not by way, of- settlement 
of any existing or apprehended - dis- 
pute between them, and therefore, 
that part of Ex: 1 could not be regard- 
ed as providing any consideration for 
conferring the half share in the dis- 
puted house on Nanhku: - . 


On this reasoning the Division ‘Bench 
declined to treat Ex. 1 as a ‘family 
arrangement. .The conclusion’. of the 
Bench clearly signified that it had 
relied on two fundamental premises: 
(1) that there were. only three sets of 
executants, the third set corisisting of 
executants .6, 7:and 8, and (2). that 
Amar Singh and Nanhku had acted in 
concert. as there were no. conflicting 
. claims*by and between them. oe 
“4. | In view .of this conclusion 
there was no. need for the Division 
Bench. to go-into the question of ad- 
verse possession. ‚However, it .dec.ded 
to do so for the reason, that althcugh 
the finding on the question of adverse 
possession was concurrent, it had: been 
seriously challenged before it. .On this 
question, the Division Bench firstly 
relied on the Municipal Assessment 
Register for 1900-1901, . (Ex. D), and 
the extract from the-Demand Register 
of Patna Municipality for 1918-16, 
(Ex. E).. Ex..D showed the name of 


Amar Singh. as the sole owner of the 


property. Ex. E mentioned Sonadhari 
and Baijnath only as the owners of 
the house as Amar Singh had died soon 
after Ex. 1 was brought into existence. 
The Division Bench was impressed by 
the fact that though only recently, in 


March 1915, Nanhku’s -half share in. 


the. house had been acknowledged: in 
Ex. 1, his name was deliberately omit- 
ted in Ex. E, . which :meant- that 
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Sonadhari and Baijnath had openly 
asserted their title to the whole of 
the house and yet Nanhku took no 


. Steps- to assert his title. . Nor did he 


at any time -pay -his share of the 
Municipal taxes . and: the costs ‘of: re- 
pairs carried out | later. on by Baij- 
nath. The Division Bench was also . 
impressed- with the fact that even 
when, Baijnath, in his written state- 
ment in Suit No. 33 of.1933, claimed 
that Nanhku’s share.had been paid off 
and he ‘had since then been in’ exclu- 
sive possession of the entire house, 
Nanhku took no steps to vindicate his 
title until he and his son filed the 
present suit in 1949. ` The Division 
Bench came to the , conclusion that 
there was not only an assertion of a 
hostile claim by Baijnath but that that 
assertion -was accompanied by an 
ouster which remained open and con- 
tinuous throughout : the statutory 
period. ‘As regards the evidence that 
Nanhku and sometimes his wife came 
and stayed in the house, the Division 
Bench “took the view that these were 
casual visits “in the nature of. visits of 
guests of the defendants”, and there- 
fore; did not ‘have. the effect ‘of 
interrupting the continuity and the ex- 
clusiveness' of possession by the res- 
pondents... The Bench ‘even observed 
that the respondents. had completed 
their title by adverse possession long 
before Baijnath claimed .exclusive pos- 
session: in his said written statement 
in 1933. In this view, the ‘Division 
Bench held that Nanhku’s title in the 
house. was extinguished by adverse 
possession.. .The Division Bench ac- 
cordingly allowed the respondent’s ap- 
peal with costs all throughout. Both 
the conclusions of the Division Bench 
have been challenged before us ‘as 


incorrect. . f 

„8. _ On. the question as to the 
nature of Ex. 1 a -large number of 
decisions were cited at the bar to show 
when .a transaction can be said to-be 
a- family arrangement.: It ‘is not 
necessary. to advert. to them as most 
of them have been considered by. this 
Court in its previous decisions, where- 
in principles as to. when an agree- 
ment can properly be regarded as a 
family arrangement have been set out. 
Thus, in Pullaiah v: Narasimham, AIR 
1966 SC 1836, after setting out how 
Courts in England. view family 
arrangements,” Subba. Rao, J.. (as he 
then was) observed that the concept ot 
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such a family arrangement . has also 
‘been accepted by Courts in India 
adapting the concept to suit the 
family set up in this country which is 
different in many respects from that 


obtaining. in England. After examin-- 


ing some earlier decisions which ‘he 
. characterised an illustrations of how 
family arrangements were. ‘viewed, he 
summarised the law as to a- family 
arrangement . as follows:— ` 


f “Briefly stated, though eonflict of 
legal claims in praesenti or -in- futuro 
is generally a condition for the vali- 
ity of a family arrangement, it is not 
necessarily. so. 
putes, present or possible, which may 
not involve legal claims, will suffice. 
Members of a joint Hindu.family may, 
to mairitain peace or to “bring about 
harmony in the family, enter . into 
such a family arrangement. IË such 
an arrangement ‘is. entered into bona 
fide and in the terms thereof are, fair 
in the. circumstances of a. particular 
case, Courts will more readily -give 
assent. to such, se Leas than to 
avoid it”. pee 


Even in England, family arrangementé 
are viewed as arrangements governed 
by principles which are not applicable 
to dealings between’. strangers. The 
Courts, when deciding the rights of 
parties under family. arrangements, 
consider what is most for the interest 
of families and. have regard to con- 
siderations. which- in dealings between 
persons .not members. of the same 
family would not ‘be taken into- ac- 
count. . Matters which: would be fatal 
to.the validity ‘of similar: transactions 
between strangers are not objections 
te the binding effect of family arrange- 
ments. (See Halsbury’s. Laws of 
England, (3rd Edn.), Vol. 17, 215). 
Thus, in (1867) 2 Ch A 294 the Court 
held that a family arrangement might 
be such as the Court would uphold 
although there were no rights in dis- 
pute, and if-sufficient motive for: the 
arrangement was proved, the Court 
would not consider the adequacy of 
eonsideration. But the question of 
eonsideration -or «mutuality would 
arise, as ‘Williams’ case, (1867) 2 Ch A 
294, shows, when other considerations, 
such as existing -or an apprehended 
dispute or the question of preservation 


ef property or honour of the family, 
are absent, so that it is not necessary" 


for a- valid family arrangement. that 
i there must exist actual. competitive 


. [Prs. 8-9] Shambhu Prasad 'v. Phool Kumari (Shelat J.) - 


` explained by Bose,’ J 


Even bona fide dis- ` 


| 
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claims or disputes òr that the arrange- 
ments must be. backed by proper. con- 
sideration. Even disputes likely to 
arise in- future or preservation ` of 
familv property and honour would be 
sufficient to uphold - - an arrangement 
bona ‘fide made. between the members 
of a family. | 


9. -. .What actually. happens aen 
such a ‘family arrangement is made is 
„ in Sahu Madho 
Das v. Mukund Rain: 1955 (2) SCR 22 
= ee 1955 SC 481), in the rowan 
wor — 


i 
a | 


` “It is well settled that a compro- 
mise- or family arrangement is based on 
the ‘assumption that there is an antece- 
dent title of some sort in the perties 
and the agreement acknowledges and 
defines ‘what that title .is, each party 
relinquishing all claims to property 
other than they had previously assert- 
ed, to the portions allotted to them res- 
pectively. - That explains why. no con~ 
veyance is required : in these cases: to 
pass the title from the one. in whom it 
resides to the. person receiving it under 
the family arrangement. It, is assum- 





_ed that the title. claimed by the person 


receiving the -property under. the. ar- 
rangement had always resided in him 
or her so far as the) property falling to 
his or Her share is concerned and there- 
fore no conveyance’ is necessary. a 


He went on to.say that this was not 
the only kind of arrangement which 
the Courts would uphold, and that they 
would take the next step of uphold- 
ing “an arrangement under which ‘one 
set of persons abandons all claims to` 
all title and ‘interest in all the: pro- 
perties in dispute and “acknowledges 
that the sole and absolute title to` all - 
the properties resides in only ‘one of 
their number (provided he or she had 
claimed the whole and made ‘such’ an 
assertion of- title) and are content to 
take such -properties as are assigned to 
them as gifts pure: and simple from 
him or her or -asia conveyance for 
consideration when; consideration is 
present”.. In-stich- a kind of arrange- 
ment where title in the entire pro- 
perty is acknowledged to. reside in 
only one of them and thereupon that: 
person’ assigns parts of it to others 
there would be altransfer by that 
agreement itself which ‘obviously in 
such `a case would needa registered 
document.. ‘This decision lays down 
the assumption ‘underlying a family 








| 
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arrangement, namely, of an anterior 
title and its acknowledgement in one 
to whom a property or part of it 
falls under the arrangement. (See 
also Rani Mewa Kuwar v. Rani Hulas 
Kuwar, (1873-1874) 1 Ind App 157 at 
p. 166. Therefore, it is not necessary 
that there must exist an anterior title 
sustainable in law in such-a person 
which the others acknowledge. 


10. The arrangement under 
challenge has, to be considered as a 
whole for ascertaining whether it was 
made to allay disputes, existing or ap- 
prehended, in the interest of harmony 


‘in-the family or the preservation of - 


property. ‘It is not necessary that 
there must exist a dispute, actual or 
possible in the future, in respect ‘of 
each and every item of property and 
amongst all members arrayed’ Jne 
against the other.- It would be suffi- 
cient if it is shown, that there were 
actual or possible claims and counter- 
claims by parties in settlement whereof 
the arrangement as a whole had. been 
arrived at, thereby acknowledging 
title in one to whom a particular pro- 
perty falls on the. assumption (not 
actual existence in law) that he, had 
an anterior title therein. 


11, In the light of these daci- 
sions we must now examine Ex. 1 to 
see if the contention of the appellant 
that it was a family arrangement is 
correct or not. ie oa me 

12. The doctment Ex: 1, after 
reciting- the death of the common an- 
cestor, Rajkumar, his leaving him 
Surviving four sons and the deaths -of 
certain other family members there- 
after, reads as follows; | 


“Signs of-ill-feeling developed 
among us, the executants Nos. 1 to 8, 
and at the time of survey and settle- 
ment operations, ' dispute in connection 
with the properties arose. On acccunt 
of dispute, wrong statements and claim 
were made. On account of which the 
names of some of us, the executants 
were recorded in a wrong manner in 
the record of rights and in the ofice 


of the Land Registration Department, 


in respect. of some of the properties 
having regard to the real state of 
affairs and title. At the time of the 
survey and settlement operations tc., 
the claims and allegations of us,- the 
executants Nos. 1 to 3, were that we, 
the executants,._ are. all members ‘of 
the joint family and. the properties 
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standing in the names of a certain 
member of the family as well as. those 
in the name of certain female. member 
of the family, belong to the joint 
family.. Contrary to this, the claims 
and allegations of us executants Nos. 

to 5 were that. all the four sons of 
Raj Kumar Singh became separate and 
that executants Nos. 1 to 3 always con- 
tinued to remain -separate from the 
(other) executants and executants Nos. 
4 and 5, separate from the (other) 
executants. and executants Nos. 6 to 8 
Separate from the other executants, 
but in spite of this. allegation of 
Separation, executants Nos. 4 and 5, on 
account of dispute, made contrary to 
the real state of affairs with respect to 
certain properties owned and possessed 
by executants Nos. 1 to 3, and exe- 
cutants . Nos. 6 to 8 also made allega- 
tions and- claim of separation and it 
was alleged that executants Nos. 1 to 5 
(?) neither had nor have any connec- 
tion and -concern with the properties, 
which were and are.in the names of 
Mosst. Patriga Kuer and Mosst. Reshmi 
Kuer, although no party. was member 
of.a joint. family,- nor was any pro- 
perty joint. As the dispute among us, 
the executants is contrary to the real 
State of affairs, and in case the said 
dispute continues there is apprehen- 
sion of considerable loss and damage 
to us, the executants, therefore, on 
the advice of the well-wishers of the 
parties. and of the respectable persons 
and on the advice of the legal advisors 
of the parties, as.also with a view to 
Set at rest all kinds of dispute, it was 
settled that all the disputes should be 
put-to an end by executing a deed of 
agreement by way of a deed of relin- 
quishment of claims. (Ladavi) and the 
property, which is actually owned and 
possessed by a certain: party- should be 
declared to belong to-that party exclu- 
sively, and as'a matter of fact, the 
family of us, the executants, is sepa- 
rate and the property, which stands in 


. the name of a certain person, has been 


purchased from his or her funds, and 
in respect. of his or her name should 
continue to remain entered in the Land 
Registration Department, etc., and the 
name should be entered if the same is 
not entered. and the other parties 
totally gave up their.claim with res- 
pect thereto.” i 


Then follow paras 1 to 4 in each of 
which ‘certain properties:. are set out, 
and in respect of which, title of each . 
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of the four sets of the executants — is 
acknowledged by rest. Para 4, which 
relates to properties falling to the share 
of Nanhku, executant 8, commences 
with the declaration by the rest of 
the executants, including Amar Singh 
and Sonadhari, that Nankhu was the 
adopted son of Ramji and Patreja Kuer, 
that certain properties set out therein 
were exclusively acquired by Patreja 
Kuer and that Nanhku, as the adopted 
son of Ramji and Patreja Kuer, was 
exclusively entitled to them on the 
death of Patreja, and that “we, the 
executants Nos. 1-to 5, 6 and 7, and the 
heirs of executant No. 6 neither have 
nor shall have any claim, title or pos- 
session and connection in respect there- 
of in any manner and on any allega- 
tion.” Following up the arrangement 
made in Paras 1 to 4, four Schs. giving 
particulars of properties which were 
acknowledged to be belonging to the 
four sets of executants were appended 
to Ex. 1. As regards two houses, one 
at Rajipur and the other in dispute, 
Schedules 3 and 4 both set out a half 
share in them as belonging to execut- 
ants 6 and 7 and the other half as be- 
longing to executant 8, i. e., Nanhku, 
in each of them. : 


13. As already stated, the 
fundamental premise on which the Di- 
vision Bench proceeded to consider 
Ex, 1 was that there were three sets 
of executants, namely, those belong- 
ing to Lalii’s branch, i. e, executants 
1 to 3, those belonging to Raghu- 
mandan’s branch, i. e., executants 4 
and 5, and the third set consisting of 
Amar Singh and Sonadhari executants 
6 and 7, and Nanhku, executant 8. 
The second premise on which the Divi- 
sion Bench rested its entire reasoning 
was that whereas there were disputes 
between the three sets of executants, 
there were no disputes between Amar 
Singh, Sonadhari and Nanhku, that in 
fact the three of them acted in con- 
cert, and that therefore, one-half, share 
given to Nanhku in the house in dis- 
pute was altogether voluntarily given 
without any anterior title and without 
any claim or dispute raised by Nanhku 
in respect thereof. In our view, both 
the premises were incorrect rendering 
the conclusion drawn therefrom un- 
tenable. 


14. It is true that Amar Singh 
had in 1898 purchased out of his own 
moneys the land on which the suit 


house stands. It is also true that 
Nanhku was adopted sometime before 
the execution of Ex. 1, and therefore, 
on the date of its'execution he could 
not have any valid claim enforceable 
in law in any property belonging to 
Amar Singh and his branch. But, as 
stated earlier, a dispute or a conten- 
tion, the settlement of which can con- 
stitute a family arrangement, need 
not be one which ‘is actually sustain- 
able in law. The harmony in a 
family can be unsettled even’ by 
competitive and rival claim which 
cannot be upheld in law. There- 
fore, if Amar Singh and the other 
executants or some of them were to 
challenge, for instance, the factum of 
the validity of Nanhku’s adoption, or 
if notwithstanding his adoption, 
Nanhku were to make a claim in pro- 
perties held by Amar Singh and his 
branch or if some of the executants 
were to claim that, the family of Raj- 
kumar was still a joint and undivided 
family or that though the members of 
the family were separate, the pro- 
perties held in the individual names of 
some of them including Reshmi Kuer 
and Patreja Kuer were joint, there 
would be sufficient: disputes to consti- 
tute a settlement of them a family 
arrangement. A claim, made by exe- 
cutants 1 to 5 that the properties- held 
by Reshmi Kuer and Patreja Kuer 
were not their separate properties but 
were joint family properties, liable to 
be partitioned amongst all, was bound 
to affect both Amari Singh and Nanhku. 
If such a claim were to be persisted 
and dragged to a Court of law there 
is no gainsaying that it would put 
into jeopardy not only the interests of 
Amar Singh and Nanhku but also the 
harmony of the family. i 


15. The recitals in Ex. 1 clear- 
Ty show that whereas members of 
Lalji’s branch were claiming that the 
family was still joint and undivided, 
and therefore, they had interest in all 
the properties irrespective of their 
standing. in the names of particular 
individuals, Raghunandan and his son 
claimed that the | members of the 
family were not joint and. yet claim- 
ed share in all the properties including 
those standing in the names of Reshmi 
Kuer and Patreja : Kuer. Thus the 
claims by executants 1to5 were 
definitely hostile to the interests of 
Amar Singh to the: extent of the pro- 
perties standing in the name of Reshmi 
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Kuer and of Nanhku to the extent of 
the properties standing in the name of 
Patreja Kuer. The claims made’ by. 
the branches',of Lalji and Ragku- 
nandan sought. to bring all the pzo- 
perties into hotchpotch including 
those held by. Reshmi Kuer end 
Patreja Kuer, thus, affecting the rigats 
of Amar Singh and Nanhku in thë 
different properties and not the same 
properties. Their interest, therefcre, 
were not identical and there was thus 
no reason for them to act jointly.’ In- 
deed, there was no évidence whatso- 
ever and nothing in Ex. 1 itself to 
show that they were acting in concert 
as assumed by the Division Bench. 


16. Jt is true thatthe recitals 
in Ex. 1 do not expressly ‘set out eny 
conflict of claims between Amar ‘Singh 


and Nanhku. . Nevertheless, it is signi- . 


ficant that in-para ‘4 of Ex. 1 the exe- 
cutants found it necessary to insert 


therein a declaration: not only by.exe- © 


cutants 1 to 5, but also executants 6 
and 7 that Nanhku was the adopted 
son of Ramji and Patreja Kuer, that 
on the death of Patreja Kuer he, as 
such adopted son, was absolutely ən- 
titled to the properties set out therein 
in addition to those which stood in the 
name of Patreja Kuer. If the adoption 
of Nanhku was accepted by: all and 
was not made the subject-matter of 
any doubt or dispute, there was no 


necessity of including such a declera- 


tion and in particular joining execu- 
tants 6 and 7° in such - a declara- 
tion. If Amar Singh and Nankhku 
were acting in concert why had Amar 
Singh and his son,-Sonadhari' as exe- 
cutants'6 and 7, to be joined as decla- 
rants to the adoption. of Nankku. 
Para 4 of Ex. 1 also shows that there 
were certain bonds and mortgage deeds 
standing in the name of Patreja Kuer 
which were acquired from out of the 
personal. funds of Ramji. Such a 
statement had to be acknowledged in 
paragraph 4 presumably because rights 
in those bonds and deeds : were not 
admitted to be the exclusive rights of 
Patreja. 
. treated as joint family property, as 
claimed by executants 1 to 5, Amar 
Singh would get-a share in them and 
to that extent his- interest must be 
said to be in- conflict’ with that of 
Nanhku. A similar result wculd 
follow if properties. standing in the 
mame of. Reshmi Kuer: were to be 
treated as, joint family -properties.~ It 
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“session the title which he holds. 


-I£ those rights were to be. 
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would not, therefore, be correct to 
assume that in the disputes amongst 
the different branches of the family, 
Nanhku and Amar Singh were acting 
in concert or that there was no conflict 
of interest between: them. In our 
judgment, the parties to Ex. 1 arrived 
at a settlement in view of claims and 
cross-claims - by: some against the 
others. ‘Taken as a whole andn the 
light of the recitals and the statements 
in the operative part of the docu~ 
ment indicating conflicts amongst the 
members of the family, the document 
represented an-arrangement bona fide 
entered into, for settling existing or 
at any rate apprehended disputes, 
and therefore, satisfied. the tests of a 
family arrangement laid down in the 
decisions earlier referred to. In this 
view N must, be said to have 
acquired a half share in the house ‘in 
dispute under Ex. 


17. On ‘the ene of adverse 
possession by a co-sharer against an- 
other co-sharer, the ‘law is fairly well 
settled. Adverse possession’ has to 
have the characteristics of -adequacy, 
continuity and exclusiveness. The 
onus to establish. these characteristics 
is. on the adverse possessor. . Accord- 
ingly, if a holder of title proves that 
he too had: been exercising during the 
currency’ of his title various acts of 
possession, then, the quality of those 
acts, even though they might not be. 
sufficient to constitute adverse posses- 
sion as -against another, may be 
abundantly sufficient’ to destroy that 
adequacy and interrupt that exclusive- 
ness .and continuity which is demand- 
ed from a person challenging by pos- 
: ‘(see 
Kutbali Moothavar' v.  Peringanti 
Kunharankutty, 48 Ind App 395 at 
p. 404 = (AIR 1922 PC 181 at p. 184). 
As between co-sharers, the .possession 
of one co-sharer is'in law the posses- 
sion of all: co-sharers. Therefore, to 
constitute adverse possession, ouster of 
the non-possessing ‘co-sharer has to 
be made out. As between them, there-~ 
fore, there must be evidence of open 
assertion: of a hostile .title coupled 
with exclusive possession. and enjoy- 
ment by one of them to the knowledge 
of the other.. (See Lakshmi Reddy v. 
Lakshmi Reddy, 1957-SCR 195 at p. 
202:= (AIR 1957 -SC 314 at p. 318) 
and also Mohammad Baqar v. Naim- 
un-Nisa Bibi, (AIR 1956 SC-548). But, 
once the possession. of a co-sharer. has 


-an 


- = | 
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become adverse as.a result of ouster, 
a mere assertion of a joint title by the 
dispossessed co-sharer would not inter- 
rupt.the running of adverse possession. 
He must actually: and effectively break 
up the exclusive “possession of -his co- 
sharer by re-entry upon the property 
or by resuming possession in such a 
manner as it was possible to do. (see 
Wuntakal Yalpi Chenabasavana ‘Gowd 
v. Y. Mahabaleshwarappa, (1955) 1 
SCR’. 131 at page 1388 = (ATR 1954 SC 
337 at page 339). The mere fact that: a 
dispossessed co-sharer comes. and 
stays for afew days asa guest 
is not ‘sufficient - to - interrupt 
the exclusiveness or the con- 
tinuity of adverse possession so as not 
to extinguish the rights of the dispos- 
sessed co-sharer. -“(see Ammakannu 
Ammal v. Narayanaswami Mudaliar, 
AIR 1923 Mad 633). 


18. On this issue, the parties 
led considerable. . evidence, oral and 
documentary.. On examination of that 
evidence, . both the Trial Court and the 
learned Single: Judge gave a concur- 
rent finding.that even if the possession 
by the respondents was adverse the ap- 
pellant and his father. had done acts 
of possession at various intervals which 


were sufficient to interrupt. both the. 


continuity and the exclusiveness of 
„possession by the respondents. The 
Division Bench, however, did-not agree 
with the concurrent finding on a re- 
“appraisal of the evidence by it. It is 
not necessary for us to go into the 
details of that evidence once again as 
certain facts clearly emerge out -of 
the evidence to prevent the extinguish- 
ment of Nanhicu’s and the appellant’s 
title in the property as. a result of 
adverse. possession by the respondents. 

19. The principal facts which 
impressed the Division Bench were: (1) 
that though in the Demand. Register of 
Patna Municipality for 1915-16 (Ex. E) 
Sonadhari and Baijnath were the only 
persons named as occupiers,“ Nanhku 
had not taken -steps to:.. include ‘his 
name, (2) that all throughout it . was 
Sonadhari ‘and -Baijnath who paid -the 
Municipal taxes and ` Nanhku at.. no 
time paid his*.share of the taxes: or 
his share in the cost of repairs and 
laying of a water pipe in the house, 
and (3) that though in his written 
statement in Suit No. .33 of 1933 Baij- 
nath claimed that he was in exclu- 


sive possession of the house as he had ` 


paid N 


= 


-the proportionate’ price 


-> 


‘co-sharers. . 


1 
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of his share, Nanhku did not take any” . 
steps to vindicate. his title until ke and .. 


his son filed the present suit in 1949 
by which time the: statutory period for 


adverse posession had: already. been A 


completed. 


20. ` There was; EE ‘evi- 
dence of ‘Nanhku and his wife having 
stayed on different .. oceasions in. the 
house. But the Division Bench was of 


the view that such acts of. possession’ 


were only casual and did not have the 
effect of interrupting the adverse pos- 
session ‘of the respondents. 


‘21. - It needs to mention in this 


connection that Nanhku was ‘all along. 


residing in a village and not in Patna. 
Therefore, his acts of .possession could 
only be when he came down from his 
village for some, work to Patna. In 
1915-1916, when Sonadhari got his 
name and that of Baijnath entered in 
the Demand Register (Ex. E) it might 
be that Nanhku did. not know that 
they had omitted his name... His half 
share in the house had been acknow- 
ledged in ‘Ex. 1 only recently by Amar 
Singh . and Sonadhari as well. Rela- 
tions between the parties had not yet 
become unfriendly so as to make 
Nanhku suspect that his name would 
be deliberately omitted in the munici- 
pal records or that possession by 
Sonadhari and later on by Baijnath 
would be treated by them as adverse. 
Baijnath, no doubt, -was using the 
whole house, but SO long as his posses- 
sion did not amount to ouster his 
possession would be that of both the 
If Baijnath used the en- 
tire house, ‘except when Nanhku stay- 
ed in it during his, occasional visits, 
Nanhku would naturally think that 
Baijnath should.pay the taxes. . It was 
not the case of: the -respondents that 
Baijnath ever ‘demanded a share in 
the taxes or.a.share in the: cost of re- 
pairs: and that such a demand was 
refused by Nanhku. The High Court 
on these facts was not right in observ- 
ing that the fitle| of Baijnath ‘was 
already completed | by .adverse posses- 
sion long before 
written statement in 1933, as mere use 
and enjoyment byi him of the house, 
in the absence of such use amounting 
to ouster, would not ante it. adverse 
possession: 


22. It was for -the first time 
that in the written statement filed in 
1933 - PARE, openly asserted his 





Baijnath filed -his © 


1971 
title to the whole of the'house. Since 
that assertion was accompanied by the 
fact that he was in enjoyment of the 
whole house that.act would amount 
to ouster and adverse passession would 


commence as. from that date. Obvious- 
ly, -the earlier possession could not be 


tacked on to the subsequent possesston ` 


because the plea-in that very written 
statement was that Baijnath had paid 
off the price of Nanhku’s share there- 
by impliedly admitting Nanhku’s title 
to a half share in ‘the’ house. Suit 
No. 33 of 1933, in which Baijnath filed 
the said written statement, was settled 
in 1941. In the compromise application 
filed by~-Nanhku and Baijnath, both 


of them stated that they were residing - 


in that house. ~ That assertion by Nan- 
hku was never disputed by- Baijnath. 


23. But apart from that asser- 


tion then was the fact that” Nanhku. | 


had no other place to reside in Patna. 
His case was that whenever he visited 
Patna he.used.to stay-in the house in 
dispute. Apart. from that assertion be- 
ing natural, his evidence in that con- 
nection wes corroborated by Prabhu 
Narain, P W: 4, an Advocate residing 
in the neighbourhood. The Division 
Bench brushed aside his evidence with- 
out giving any adequate reason al- 
though it had been. accepted. by both 


the Trial Court and the learned Single., 


Judge. In the light of this evidence 
it is not possible.to say that all 
throughout the period from 1933 till 
the statutory period for adverse posses- 
sion was completed Nanhku had not 
stayed in the house at any time. Res- 
pondent 1 herself admitted that on Suit 


‘No. 33 of 1933 being settled, relations. 
between Nanhku and Baijnath became ` 


friendly. . If that be, so, it was natural 
that Nanhku ‘would stay: in. the. house 
whenever he visited Patna in 1941 and 
thereafter.. ` 


24. The ‘Municipal 
1933 mentions Nanhku ‘along with 
Sonadhari and Baijnath as owners- of 
the house. Since this entry was.made 


after Baijnath 'ħad made `a hostile. 


claim to the entire house in the wvit- 
ten statement filed in Suit No. 33 (of 
1933 on September: 16, 1933, the entry 
must presumably have been made at 


the instance of Nanhku. Such an act ` 


on his part would be a clear assertion 
of his title in the house. Under the 
Bihar and -Orissa Municipal. Survey 
Act, 1 of 1920, ` before ` such khasra 


‘ against Nanhku’s suit. 


Survey. 
Khasra’ (Ex. 2), dated December 19; 


. Shambhu Prasad v.Rhool,Kumari (Shelat.J:) [Prs. 22-26], S. C. 1347 
- was finalised it. had:to. be published 


and objections to it, if any, had . to be 
invited. and disposed . of. No objec- 
tion was ever raised by Baijnath to 
the said khasra. It is surprising that 
Baijnath did. not resist the entry in 
the khasra although he had made a 
claim to the whole of the property 
only three months before the date of 
the khasra. That indicates that his 
claim was. merely a counterblast 


25. The view of the Division 
Bench that the occasional putting up 
by Nanhku and his wife in the dis- 
puted -house was mérely casual and 
was in the nature of -visits as guests 
of the respondents cannot be accepted. 
Such stay, however occasional, would 
not be casual:'as it was accompanied 
by -an open assertion of his title as 
evidenced by the khasra (Ex. 2). It 
could. not also be that he stayed in 
the house’as ‘the guest’of the respon- 


_ dents because, after he filed the suit 
‘in 1933- and until it was settled, . his 
` relations with Baijnath could not have 


been friendly. These acts on the part 
of: Nanhku were’ ample enough to 
interrupt the continuity and the ex- 
clusiveness of possession: by Baijnath. 
~~. 26. - The Division Bench also 
relied on a sale deed : (Ex. C) dated 
October 12, 1933, executed by Baijnath 
and Tarkeshwar in favour of one 
Kamalnain Pandey. The High Court 
appears to.have taken. the view that 
the land sold under Ex. C appertain- 
ed to or was part of the land on 
which Amar Singh had put up the dis- 
puted: house, and that although Baij- 
nath and Tarkeshwar sold part of that 
land, no objection was taken at any 
time to such a‘sale:by Nanhku: The 
recitals in Ex. C show that the land 


.sold under Ex. C was Jointly purchas- 


ed . on January 20, -1898 by Amar 
Singh and -one Gajadhar Singh for 
construction of a house thereon. Amar 


. Singh had `a share in the said land to 


the’ extent of 1 katha-15 dhurs while 
his --co-purchaser - had a- share of 2 
kathas 15 dhurs. The recitals further 
show that Amar Singh's original inten- 
tion in purchasing the and .was to 


. build `a- house thereon. He appears to 


have given up that idea as till this 
sale took place the land was ‘lying 


waste and un-utilised. It is important 


to note that this sale was for 1 katha 
10 dhurs, out-of I katha 15 dhurs 
which was the share of Amar Singh. 
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This land obviously could not be the 
land on which the house in dispute 
was built, for, if that. was so, Baijnath 
could not have sold away 1 katha 10 
dhurs out of the total extent of 1 katha 
15 dhurs to which. Amar Singh 
was entitled. The house could not 
have stood on 5 dhurs only. There- 
fore, the land sold under Ex. C was a 
land different from the one on which 
the disputed house .was situate. This 


conclusion is also borne out by the - 


description of the sold land in the 
schedule to Ex. C where its northern 
boundary is described as follows: 
“North: Parti (waste) land. there- 
after the house of us, the executants”. 


This description shows.that - between 
the disputed house and -the land sold 
under Ex. C there was to the north of 
. it some waste land. The land sold 
under Ex. C being different land, the 
High Court was not right. in relying 
on that sale deed to prove adverse 
possession on the ground: that Nanhku 
never took objection ‘to the said sale. 
He could not, as this land had nothing 
to do with the house in dispute, 
Besides the evidence discussed above, 
there was other evidence. But the in- 
cidents therein described were ir- 
relevant on the question of adverse 
possession’ as they took place in 1948 
and thereafter, that is to say, a long 
time after title by adverse possession 
would have been completed if such 
adverse possession were to be accept- 
ed as established. In view of the evi- 
dence discussed above the Division 
Bench was not justified in interfering 
with the finding of fact concurrently 
given by the Trial Court and the 
learned Single Judge that the adverse 
possession by Baijnath which com- 
menced. from 1933 was sufficiently. 
interrupted by acts of possession by 
Nanhku, and therefore, his title was 
not extinguished by adverse posses- 
sion. 

27." In the view we take on 
both the a the appeal must be 
allowed änd the judgment and decree 
of the- Division Bench .must be set 
aside and the judgment and decree 
passed by the Trial Court and upheld 
by the learned Single Judge must be 
restored. The respondents will pay.to 
the SPERREN his costs all throughout. 


copen allowed, 
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ae Mysore)” ` 
S C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 


‘Pampakavi Rayappa Belagali, Ap- 
pellant v. B. D. Jatti and others, Res- 
pondents. 


Civil Appeal No. 2394 of 1968, D/- 
15-10-1970. 


- A) one E of the ‘People 
Act (1951), Sections 5 (c), 2 (1) (e) 
and Chapter HX of Part H — Repre- 
sentation of the! People Act (1956), 
Sections 16 and 19 (b) — Competency 
for standing for election to Assembly 
— Condition of being ordinarily 
resident of constituency under Sec- 
tion 19 (b) — Not relevant — Com- 





stitution of India, Article 173. 


. In order to stand for election to 
a legislative assembly: of a State a 
person must be |an- elector for any 
assembly constituency in that State 
and he must not be subject to any of 
the disqualifications mentioned in Sec- 


tion 16 of the Act of 1950 or the dis- 


qualifications given in Chapter III of 
pas II of the Act of 1951, 
(Para 6) 


Condition (b) of Section 19 of the 





_Act of 1950 of being ordinarily resi- 


dent in a constituency does not find 
any place either in any of the provi- 
sions of the Act of 1951 or in the Arti- 
cle 173 of the Constitution. 
' (Para 8) 
The conditions about being ordi- 
narily resident in la constituency are 
meant for purpose of registration in 
the Electoral Roll alone and have 
nothing to do with the disqualifica- 
tions for registration which are pres- 
cribed by Section; 16 of the Act of 
1950 which alone jare relevant to the 
definition of. an “elector” as given in 
Section 2. (1) (e) of the Act of 1951. 
(Para 7) 
(B) Representation of the People 


Act (1951), Section 100 (d) (iv) — Re- 


presentation of the People Act (1950), 
Sections 16, 19 (b) and 24 — Election 
petition — Scope of enquiry — Ques- 
tion whether returned candidate was 
ordinarily resident under Section 19 (b) 


. *(Election Petn: No. 9 of 1967, D/- 
24-7-1968 — Mys.) 


IN/KN/E923/70/CWM/T 
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cannot be enquired except in ac- 
cordance with provisions of 1950 Act. 
Section 100 (d) (iv) does not en- 
title the Court in an election petition 
to set aside any election on the grcund 
of. non-compliance with the provisions 
of the Act of 1950 or any rules made 
thereunder with the exception of Sec- 
tion 16 of the Act of 1950. In an 


election petition, the correctness of the. 
Electoral Roll . cannot be gone into. - 


(1965) 1 Mys LJ .676 and AIR 1968 
Punj 1 (FB); Approved. 

The entire Scheme of the Act of 
1950 and the amplitude of its provi- 
sions show that? the entries mada in 
an Electoral Roll of a constituency 
can only be challenged in accordance 
with the machinery provided by it 


and not in any other manner or before . 


any, other forum unless the question 
of violation of the provisions -of Con- 
stitution is involved. 


‘The question whether the return- 
ed candidate was ordinarily resiient 
in the constituency under Section 19 
(b) of the- Act of 1950 during the 
material period and was entitled to be 
registered in the Electoral Roll could 
not be the subject-matter of enquiry 
except in accordance with the provi- 
sions of Act of 1950. 
No. 9 of 1967, D/- 24-7-1968 (Mys), 
Reversed; AIR 1954 SC 520, Dist. 

(Paras 9 and 10) 


(©) Representation of the People . 


Act (1951), Sections 116-A and 123 — 
Charge of corrupt practice — Finding 
of fact reached by trial Judge — In- 
terference with by Supreme Court — 
Rule of prudence, © 


Taking into consideration the fact 
that a plea of corrupt practice is some- 
what akin to a criminal charge and 
the further fact that the election cases 
are tried by experienced judges of 
the High Court, Supreme Court does 
not go behind the findings of fact 
reached by the trial judge who had 
the benefit of seeing the witnesses 
examined before him unless there -is 
something basically wrong in the con- 
clusions reached by him or the proce~ 
dure adopted by him. This is nct a 
rule of law but a rule of prudence, 
ATR 1971 SC 1295, Foll, (Para 13) 


(D) Representation : of the People 
Act (1951), Section 129. Elections 
must be freely and fairly conducted 


P. R. Belagali v. B. D. Jatti: (Grover J.) 


Election Petn.. 


[Prs. 1-2] S. C. 1349 


— Duty of police and Government 
officers pointed ‘out. 


Free and fair elections are the 
very foundation of democratic institu- 
tions and just as it is said that justice 
must not only be done must also seem 
to be done; similarly elections should 
not only be fairly and properly held 
but should also seem to be so conduct- 
ed as to inspire confidence in the 
minds of the.electors that everything 
has been above board and has been 
done to ensure free elections. The 
police and the Government officers 
should not create -even an infpression 
that they are interfering for the bene- 
fit of one or the other candidate. This 
is particularly so if a candidate is 
holding an important position or 
assignment like a Minister in the 
State. ` (Para 22) 
Cases Referred: Chronological Paras 


(1971) ATR 1971 SC 1295 (V 58) 


= Civil Appeal No. 1094 of 
1969, D/- 10-9-1970, Magraj 


Patodia v. R. K. Bi rla 13 
(1968) AIR 1968 Punj 1 (V 55) > 
= 69 Pun LR 618 (FB), Roop 
Lal Mehta v. Dhan Singh © 10 
(1965) 1965-1 Mys LJ 676 = ILR 
(1964) Mys 781, K. Sriramulu 
_ v. K. Deviah 
(1954) AIR 1954 SC ‘520 (V 41) 
= (1955) 1 SCR 267, Durga 
Shankar Mehta v. Thakur Raghu- 
raj Singh ‘8, 10 
Mr. B. S. Patil, Sr. Advocate, (Mr. 
Vineet. Kumar and Mrs, Shyamla 
Pappu, Advocates, with him). for Ap- 
pellant; M/s. A. V. Albal and M. Veer- 
appa, Advocates, for Respondent No. 1. 
The Judgment of the Court was 


‘delivered by 


GROVER, J. — This is an appeal 
from a judgment of the Mysore High 
Court dismissing an election petition 
which had beeñ filed by two electors 
challenging the election of respondent 
No. 1 B. D. Jatti from the Jamkhandi 
Constituency. at the General Elections 
held-in 1967. > 

2. The last’ date for fling of 
nomination papers was January. 19, 
1967. The . polling.. took place on 
February 2, 1967 and .the result was 
declared on February 22, 1967. The 
only. contesting candidates were res- 
pondent No. 1 and respondent No. 2 
M. M. Shivappa. Respondent No. 1 


secured 24,578 votes whereas respon- 
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dent No. 2 got 21,261 votes. The elec- 
tion petition was filed on April 6, 1967 
by I. S. Ghattarki and B; 
Belagali who were electors in the 
Jamkhandi Constituency. Each of 
them had acted as an election agent 
of respondent No. 2. Petitioner No. i 
Ghattarki was his election agent from 
February 10, 1967 till the last date of 
the election and petitioner No, 2 
Belagali acted as an election agent 
from January 19, 1967 to February 4, 
1967. The trial of the petition com- 
menced on. December 11, 1967 and 
after certain witnesses had-been ega- 
mined on February 1, 1967 petitioner 
No. 1, Ghattarki, made an application 
. praying for permission to withdraw 
from the petition ‘for all purposes”. 


Petitioner No. 2 objected to his with: i 


drawal. The learned judge dismissed 
the application of petitioner No. 1 on 
the ground that Section 110 (1) of the 
Representation of the People Act, 1951, 
hereinafter called the “Act”, did not 
permit withdrawal by ‘one petitioner 
‘without the consent . of his co-peti- 
tioner. It has, however, been noted 
by the learned judge that both the 
. petitioners continued to be represent- 
ed by one counsel Shri B. S. Patil. 

3. It may be mentioned at this 
stage that the election petition is a 


very long document and that the evi-- 
_dence which has been produced by the. 


parties is also voluminous. ‘The judg- 


tent of the learned judge consists of’ 


227 printed pages. A number of issues 
were framed but the controversy 
before us has been confined te to 
certain points. 


4. The first question “which 
falls for consideration arises out ~ ‘of 
issue No. 1. which consists of three 
clauses and was framed in the follow- 
ing terms:— 


"1. (a) Do the “petitioners prove 
that the Ist respondent was not. an 
elector at all and therefore not quali- 
fied to stand for. election? . 


(b) Are the petitioners precluded 
from questioning the validity of the 
entry of the name of the 1st respon- 
dent as elector. in the Electoral Roll 
relating. to Jamkhandi Constituency? 

(c) Has this Court no jurisdiction 
to go into the said question of vau: 
dity”? i 
It was held by the learned trial judge 
that, the“ petitioners 
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to prove that 


(in the election — 


| 
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petition) were not precluded from 
questioning the validity of the entry of 
the name of respondent No. 1 as an 
elector in the Electoral Roll relating 
to Jamkhandi Constituency and that 
the.Court had the jurisdiction to go 
into that question.| It was, however, 
found on a consideration of the evi- 
dence that the petitioners had failed 
respondent No. 1 was 
not an elector and! was not qualified 
to stand for election to a seat in the 
Mysore legislative assembly from Jam- 
khandi constituency. -_ If the wiew of 
the trial judge that! the Court ‘had the 
jurisdiction in an eleetion petition to 
go into the question of the: validity of 
an entry in an Electoral Roll is errone- 
ous and if the Court was precluded 
from deciding | this matter. it will 
be altogether unnecessary to consider 
the evidence led for the purpose. of 
clause (a) of issue No. L.’ 


5. The. principal allegations of 
the petitioners on issue No. 1 (a) were 
that respondent No.i1 had ceased to be 
a person ordinarily resident within the 
constituency of J amkhandi during the 
period relevant to ithe 1967 General 
Elections. It was further asserted that 
by long stay in the! city of Bangalore 
the name of respondent No. 1 had been 
entered in the Electoral Roll relating 
to the municipal area of that city and 
that respondent No. 1 with the object 
of getting his name entered in the Roll 
of Jamkhandi Constituency had either 
got his name deleted from the Banga- 
lore Roll or had tried to get it changed 
from that Roll to ithe Roll of Jam- 
khandi Constituency. . 


6. In order to decide the juris- 
diction and powers of the court trying 
an election petition | under the provi- 
sions of the Act to determine the vali- 
dity or legality of an entry in an Elec- 
toral Roll we shall have to look at the 
relevant provisions of the Act, The Re- 
presentation of the | People Act 1950, 
to be called the “Act of 1950” and the 
Constitution. Part II of the Act deals 
with the qualifications ‘and disqualifi- 
cations for Membership of Parliament 
and State Lemslorure, Section 5 (c) is 
as follows: 


tA person shall. iot be qualified 
to be chosen to fill a seat in the legis- 
lative een of a otare unless— 
(a)... ae ste y 
(by ss ee | , 
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(c) in the case of any othér seat 
he is an elector for any Assembly con- 
stituency in that State.”:.- ..- 


The word “elector” is defined by S.< (i) ; 


(e) to mean in relation-to a-constitu- 
ency a person whose name is- entered 
in the Electoral Roll of that Constitu- 
ency for the time being in force and 
who is-not subject to: any of. the- dis- 
qualifications mentioned in S; 16 o2 the 
Act of 1950. ‘Chapter -III of the Act 
~ contains disqualifications for Member- 
ship of Parliament ‘and State Legisla— 
tures. According. toS: 
fied” means - disqualified for being 
chosen as and for being a Member of 
either House: of Parliament or of the 
Legislative ‘Assembly ete. ` Sections ~- 8 
to 11 give the -disqualifications’ on con- 
viction for certain offences, for 29m- 
mission of corrupt practices and ozher 


matters which need not be:noticed.-The _ 
therefore, ‘is ` 
.\that in order’ to stand for election to.a° 

legislative assembly of a State a per“ 


position under the. Act, 


‘Ison must be an elector for: any assembly 


constituency in-that . State and he must. 


not be subject to any ofthe disquali- 
fications mentioned in S.. 16 of the Act 
of 1950 or the disqualifications g-ven 
in Chapter. III. of the Act.. The Act of 
1950 was meant to provide for thz al- 
location of seats and the delimitation 
of constituencies for- the purpose-.of 
elections to the -House of the People 
and the legislatures of States, the 
qualifications of voters: at such elec- 
tions, the preparation. of . Electoral 
Rolls; ......000ee and matters conn=cted 
therewith. 


y Coe ‘Part eine ' {hereof cortains 
provisions for |: Electoral. Rolls for 
assembly constituencies. - Accordinz to 
Section 15.for every constituency =nere 
shall be an. Electoral Roll which shall 
be prepared in ‘accordance. with the 
provisions of.the Aci ..of .1950. under 
the superintendence, direction and 2on= 
trol of the. Election Commission: Sec- 
tion 16 is in-these terms:— . f 


Section - 16. “Disqualifications 
registration in an electoral roll.-—- 


(I) A person shall be- “disqual:fied 

for registration. in an electoral ral, if 

he— ` . 
-(a) is not a citizen ‘of India: or’. 

(b) is of unsound mind-and szands 

so declared by a competent court; or | 

. (e}cis for.the time being discuali- 

fied from: voting .under the provisions 


‘tox 
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7 (b) “disquali- - 
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-of any law relating to corrupt practices 


and other Offences. in CODEC: with 
elections. : 


(2): The namé of any: person “who : 
biome so disqualified after registra- 
tion shall- forthwith be strick off the 
electoral. roll in which it is included: 

_ Provided that.-.. 
Section 19 gives the ‘conditions of regis- 
tration in the Electoral Roll. It provi- 
des that every person who, is.not less 
than 21 years of agè on the qualifying 
date and is.. ordinarily resident in a 
constituency. shall be entitled. to.be 
Tegistered in the. Electoral Roll for 
‘that constituency. Section . 20 deals 
with the meaning of “ordinarily resi- 
dent”. ` The -preparation and revision . 
of Electoral Roll has to be made in ac- 
cordance -with S. 21. and the correction 
of entries is provided ‘by S. 22. - Sec- 
tion 24 contains a provision for an ap- 
peal which can be filed to the Chief 
Electoral -Officer from any order of the 
Electoral Registration Officer under 
S. 22 or Section 23.. Under S. 30 no 
civil court shall have jurisdiction to 
entertain or: adjudicate’ upon any ques- 
tion whether any person: is or is not 
entitled for registration in an Electoral 
Roll’ for a- constituency: There are 
elaborate. rules which have been pro- 
mulgated for preparation and revision 
of. the. Electoral Rolls, namely, Elec- 
tors’ Rules 1960. It may be noted 
that the conditions about being ordi- 
narily -resident. in a constituency for 
the purpose of registration are meant 
for that purpose alone and have noth- 
ing to do with the disqualifications for 
registration which are prescribed by 
S. 16 of the Act of:1950- which alone 
are relevant -to the. . definition of an 
“elector” as given in $. 2 (1) (e) of the 
Act. The entire- scheme of the Act of 
1950 and. the ‘amplitude of its provi- 
sions show that the entries made in an 
Electoral’ Roll of. a constituency. can 
only be challenged in accordance with 
the machinery provided by it- and. not} 
in-any -other . manner. or before ‘any 
other forum unless .some quéstion of 


- violation óf the provisions of the Con- - 


stitution. is involved. - 


8. Article 173 of the Constitu- 
tion relates to qualifications for mem- 
bership. of- the -State . legislature. It 
reads: . 
Art: 173.°A_ “person -shall not be 


qualified. to be chosen to fill a seat in 


the Legislature of a State unless he— 
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_ (a) -is a citizen of India, and makes 
and subscribes before some person au~- 
thorised in that behalf by the Election 
Commission an oath or affirmation ac- 
cording to the form set out for the 
purpose in the Third Schedule; 

--(b)-is, in the case of a seat in the 
Legislative Assembly, not less than 
twenty-five years of age- and, in the 
case of a seat in the Legislative Coun- 
cil, not -less than thirty years of age, 
and AE 

(c) possesses such other qualifica- 
tions as may be prescribed in that be- 
half by or under any law made by, 
Farliament.” cs 


The. qualifications, as mentioned pre- 
viously, have been prescribed by S. 5 
of the Act. Condition (b) in S. 19 of 
the Act of 1950 of being ordinarily 
resident in a-constituency finds no 
place in any of the provisions of the 
Act or in Art. 173 of the Constitution. 
The decision - of this Court in Durga 
Shankar Mehta v. Thakur Raghuraj 
Singh 1955-1 SCR 267 = (ATR 1954 


SC 520) involved non-compliance with - 


the provisions of clause (b) of Art. 173 
and in case of a candidate who.was 
constitutionally incapable of. being 
returned as a member it was held that 
the Election Tribunal could declare 
his election to be void by applying 
sub-s. (2) (c) of S. 100 of the Act. The 
present case is clearly not of that kind 
and no violation: or infringement of 
any provision of Art. 173 has been or 
could be established. 


9. The other provisions relat- 
ing to election are -contained in Part 
XV of the Constitution. Article 324 
deals with the superintendence, direc- 


tion and control of elections which are. 


vesied in the Election Commission. 
Article 325 declares that no person 
shall be ineligible for inclusion in ‘an 
Electoral Roll on account only of reli- 
gion, race, caste, sex or any of them. 
Article 326 says that the elec- 
tions to the House of People and 
the Legislative Assemblies, of States 
shall be on the basis of adult 
franchise. Article 327-gives power to 
the Parliament to make provisions 
with respect to elections ‘to Legisla- 
tures. Article 329 bars the interfer- 
ence of courts in electoral matters. By 
virtue of that Article no election shall 
be called in question except by an 
election petition’ It is abundantly 
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clear that in the present case the ques- 
tion whether respondent No. 1 -was 
ordinarily resident in Jamkhandi con- 
stituency' during thè material period 
and was entitled to-be registered in the 
Electoral Roll could not be the sub- 
ject-matter, of enquiry except in ac- 
cordance with the provisions of the 
Act of 1950. The. grounds on which 
the election can, be declared to be void 
under the Act are set out in S. 100 of 
the Act. Clause (d)/is “that the result 
of the election, in so far as it concerns 
a returned candidate, has been mate- 
tially affected (i). . (ii). . dil)... 
(iv) by any non-compliance with the 
provisions of the Constitution or of this 
Act.or of any rules! or orders made 
under this Act.” Nothing could be 
clearer than the ambit of this provi- 
sion.: It does not entitle the-court in 
an-election petition to set aside any 
election on the ground of non-compli- 





-ance with the provisions of the Act of 


1950 or of any rules made thereunder 
with the exception OF S.. 16... 


. 10. The learned trial judge 
does not appear to have fully and pro- 
perly appreciated the correct ratio and 
true determination of the points in- . 
volved in Durga Shankar’ Mehta’s case, 
1955-1 SCR 267 = (AIR 1954 SC 520). 
The distinction is too obvious to béar 
repetition. It seems that a Bench deci- 
sion of the Mysore ‘High Court in K. 
Sriramulu v. K. Daviah, 1965-1 Mys LJ 
676 was distinguished without any 
justification -by the learned judge. It 
was clearly laid therein that in an 
election petition the correctness of the 
Electoral Roll cannot be gone into. The 
decision of a Full Bench of the Punjab 
& Haryana High Court in Roop Lal 
Mehta.v. Dhan Singh, 69 Pun LR 618 
=(ATR 1968 Punj 1-F'B) about the fina- 
lity of the Electoral Roll was also not 
noticed. .In this view of the matter 
the evidence relating to issue No. 1 
(a) becomes wholly irrelevant and 
redundant. The decision.on that issue 
in favour of respondent No. 1, is how- 
ever affirmed, ` 


11. ‘The next!. issue on which 
arguments: have been addressed .is the 
4th one. Clauses (a), (b) and (c) of 
thet issue need alone be produced as 
nothing has been urged with reference 
to Clause (d). | 


IV. (a) “Do the | petitioners prove 
that all or any of. the. police officers 
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graph III of the petition administered 
threats to voters or otherwise abused 
their position as police officers so as to 
prevent voters from voting freely at 
the election in the circumstances des- 
cribed in the said sub-paragraph? 

(b) Do ‘the petitioners 
prove that in relation to such acts zhe 
said police officer were in the circum- 
stances of the case agents for election 
of the ist respondent: and.that their 
acts have materially affected the result 
of the election: so far-as the Ist res- 
pondent is concerned? 

(c) Do the petitioners -prove taat 
Bellubbi, Executive Engineer Ghata- 
prabha Left Bank Canal Scheme, can- 
vassed votes for the Ist respondent in 
the company of the lst respondent at 
the village of Aski, Asangi, Kulhalli 
and Hippargi?” . 

The only police officers who have 
figured in the arguments are S. G. 
Kallur, Deputy Superintendent. of 
Police and S. S. Hasbi an Inspector of 
Folice. It could be appropriately men- 
tioned here that respondents 1 and 2 
have been figuring as contesting candi- 
dates from Jamkhandi constituency at 
all the four General Elections held 
from 1952 onwards. ‘After his defeat 
at the elections held in 1957 and 1362 
respondent No. 2 had preferred an 
election petition challenging the elec- 
tion of respondent No. 1. In the peti- 
tion which was filed in 1962 allega- 
tions had been made against Kalur 
and Hasbi which were very much 
similar to those in the present petition. 
In 1962 Hasbi was posted in Jamkhandi 
as Sub-Inspector of Police. He was 
again posted as Inspector in Jamxh- 
andi in July 1966. Kallur was Deputy 
Superintendent of Police, Bijapur Divi- 
sion, in 1962. On September 23, 1364 
he was transferred ‘to Bagalkot in 
which Division Jamkhandi is situated. 
Respondent No. 1 was the Food Minis- 
ter when the elections were held in 
1967. According to the allegations in 
the petition these two officers were 
very strong partisans of: respondent 
No. l:and they had specially been post- 
ed to Jamkhandi with a view to seeing 
that respondent No. 1 got full support 
at the elections. The allegations in 
the petition relating to the part play- 
ed by these officers were two fold: one 
was that they went abcut in the com- 
pany of respondent No. 1 and canvass- 
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enumerated in sub-para (E) of para- 


‘ing the latter. 


further. 
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ed votes for him by -putting pressure 
on the voters. The other was that 
during the election days they arrested 
or threatened to arrest certain staunch 
supporters of respondent No. 2 includ- 
We need not refer to 
all the incidents which are enumerat- 


_ed in sub-para (e) of. para 3 of the peti- 


tion because the arguments have been 
confined only to certain incidents. The 
canvassing which has been alleged 
relates to the- villages of Aski and 
Asangi. There is another village Ban- 
ahatti which is not very far. from 
these villages and which also figures 
in the alleged incidents. The learned 
judge has fully discussed the evidence 
of the witnesses who deposed to the 
visit of Kallur and Hasbi in the com- 
pany of respondent No. 1. Eight wit- 
nesses stated that the. visit to their 
villages was about 15 days before the 
date of polling. The learned Judge 
found that the alleged visit could not 
be earlier than the 3rd February or 
later than the 5th. The witnesses who 
deposed to canvassing maintained that 
ail the three, namely, Kallur, Hasbi 
and respondent No. 1 went from house 
to house and did the canvassing. The 
result of the discussing of the relevant 
evidence on the above allegations is: 
to be found in para 305 of the judg- 
ment under appeal. This is what the 
learned judge has said: 

“So far as these villapers are con- 
cerned, they’ have .close connections 
with Banahatti and Rabkavi and are 
in an area witnesses from which for 
the petitioners were all collected by. 
Kallappa Hoogar. The date of the 
visit is either the same or quite close 
to a date on which both Hasbi and 
Kallur were undoubtedly at Bijapur. 
Hence, even intrinsically, the evidence 
is not of such character as to be readi- 
ly accepted without close scrutiny or 
verification.” 

12. The main criticism of the 
counsel for the appellant (petitioner: 
No. 1 has been impleaded in this. court 
as respondent: No. 3) is that the learn- 
ed judge has proceeded on conjectures 
and has merely made an assumption 
that the witnesses had been collected 
by Kallappa Hoogar. No one had sug- 
gested in evidence that Hoogar was 
responsible for persuading or taking 
these witnesses for evidence to the 
court from Jamkhandi to Bangalore a 
distance of about 350 miles. This, how- 
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ever, does inot appear fo be factually 
correct.: Hoogar, who appeared as 
P.W: 58, stated ` in cross-examination 
that he had requested witnesses at 


Banahatti to go to the court. to give 


evidence and had made’ similar re- 
quests to:some witnesses from Aski and 
Asangi. The. othér infirmity in the 
judgment of ‘the learned judge which 
has been pointed out is that P.W. .2 
Panduranga Mane.has been stated to 
have:made no mention of the meeting 
which was held at Asangi on the Katta 
near the Panchayat . where the police 
‘officers as also respondent No.2 ad- 
dressed the meeting canvassing sup~. 
port for the latter. Counsel for the 
` appellant maintains that P.W. 2 did 
depose to the ‘presence and participa~ 
tion of these officers in that meeting. 
The evidence of P.W. 2 on this point 
is extremely vague.- All that he says 
is that he saw the police officers (Kal- 
lur and Hasbi) only when they came 
to Asangi in the company of respon- 
dent No. 1. He could not clearly iden- 
tify them if he happened to meet them 
again. He knew their names. because 
respondent No. 1 pointed: out to them 
by name. He denied that.these police 
officers came to his house for canvass- 
‘ing though, .. according to him, ‘they 
came to the street where his house is 
located. 


13. ° Learned judge did | not 
place reliance on the evidence produc- 
ed by the appellant with . regard to 
house to house canvassing at the vil- 
lages Aski and Asangi- by the police 
officers Kallur and Hasbi in the com- 
pany of respondent No. 1. 
this stage mention the principles which 
have been laid down by this court 
while. dealing with a plea relating to 
corrupt practices inan election appeal. 
This is what has been stated in a very 
recent decision in Meghraj Patodia v. 
R. K. Birla, Civil Appeal No. 1094: of: 
1969, D/-: 10-9-1970) = (AIR 1971 SC 
1295). 

- “Taking - into éonsideration the 
fact that a plea.of corrupt practice is 
somewhat akin .to a criminal charge 
and the’ further fact that. the election 
cases are tried by experienced judges 
of the High Court, this Court ordinari- 
ly does not go behind the findings of 
fact reached by. the trial judge who 
had the benefit :of seeing the witnesses 
examined before him unless there is 
something basically wrong in the con- 
— 
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dure adopted by him. This is not. a 
rule of law but a rule of prudence.” © 
We are not satisfied that any case 
been made out in the light of the above 
observations for initerference with the 
conclusion: of the: learned trial judge ~ 
about the participation of Kallur and 
Hashbi in the campaign for canvassing 
in support of, respondent No. 1. 


14,, The next incident to which 
our attention -has |beeri -invited is the i 
arrest of P.W. 15 Basalingappa Kheb- 
bani by Kallur on the evening.of Janu- 
ary 31, 1967. It had further ‘been al- 
leged that Khebbani had: been admin- 
istered beating. on| that evening. Ac- 
cording to the learned judge the visit 
of Kallur to the village of Seraguppi 
to which Khebbani| belonged was 20 or 
21 days before the polling. Khebbani 
went to Kallur the next day where he 
was beaten | and: arrested. According 
to the evidence which was produced 
on behalf ofthe appellant. on the visit 
to his village; which the learned fudge 
believed, must have taken place on 
January 30, 1967 Kallur sent for. Khe- 
bbani and his father and asked the 
former why he was not: working for 
respondent No. 2: "When Khebdbani 
replied that he did not see anything 
wrong in doing ‘so Kallur threatened 





‘him saying that if he did not desist 


from giving support to respondent - 
No. 2 Kallur would have him kicked 
arid beaten. On the ‘following day when 
he went to Jamkhandi he saw a Con- 
gress election propaganda meeting 
being held near a temple. When he was 
standing there Kallur came, caught 
hold of him-and put him into a jeep 
and took him to the police station 
where he was beaten. It was respon- 
dent No. 3 who got him released.’ The 
learned judge noticed ‘that when 
Khebbani was. produced before the 
Magistrate he never mentioned tc hing 
that Kallur had beaten him. Kallur im 
his evidence as R. W. 9 had. complete- 
ly denied having (arrested or beaten 
Khebbani. The charge-sheet Exhibit 

R. 33 showed that it was V. K. Naik 
Assistant Sub-Inspector of Jamkhandi 
who had lodged the’ complaint. The 
charge against Khebbani and two other 





‘persons who had also been arrasted. 


was that they had torn off certain pos- 
ters put’ up by the- representatives of 
the Congress Party for their propa- 
ganda.on the wall of a certain temple, 


f 
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Khebbani had been ultimately acquitt- 
ed in this case.. According to the learn- 
ed judge’ there were four facts which 
were either proved or. admitted: (1) 
that there was a meeting of the Con- 
gress on January 31, 1967 at Jamkh- 
andi; (2) that Kallur was in Jamkhandi 
on the evening of the same day; (3) 
Khebbani was arrested . on that very 
day and (4) a charge sheet had been 
filed against Khebbani, Gondi and Tun- 
gal ete. on the footing of informa- 
tion lodged by an Assistant Sub-Ins- 
pector of Police. The second petiticner 
had deposed that he had personally 
seen Kallur arresting Khabbani The 
learned judge did not rely on his evi- 
dence. He was of the view that on 
the basis of the charge-sheet prima 
‘facie the arrest was made in the nor- 
anal course by the Assistant Sub-Ins- 
pector Naik and the investigation was 
made by another police officer of the 
. name of Rajput.” When the Assiszant 
Sub-Inspector had taken cognisance of 
the offence it was unnecessary for 
Kallur who: was Deputy Superin-en- 
dent of Police to make a “dramatic 
arrest” by pulling Khebbani ‘by the 
hand and spiriting him away in a jeep. 
The story of the threat given by Kal- 
Jur at village Seraguppi | was -also not 
believed. 


15. The learned sae believed 
fhe evidence of Kallur that he had 
nothing to do with the arrest of Kheb- 
bani or that he had threatened him in 
his village as alleged by Khebvani 
whose evidence was disbelieved. Noth- 
ing has been brought to our notice to 
show that there was anything basical- 
ty wrong in the conclusion reached by 
the learned judge with’ regard to the 
aforesaid allegations. : 


16. The next allegation which 
has been pressed relates to the arrest 
of Gondi who was an active canvasser 
of respondent No. 2 by Inspector Hasbi 
on February 16, 1967. This was done 
on a charge of Gondi having pelted a 
stone at the car of respondent No. i. 
According to the evidence of Gondi 
EW. 63 a propaganda meeting had 
been arranged on behalf of respondent 
No, 2 near the Post Office Jamkhandi 
on the evening of February 16, 1967. It 
was addressed by M. K. Upachya 
P.W. 50. The appellant presided over 
that meeting. When.P.W..50 was ad- 
dressing the meeting -an open jeep 
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came from the side of the ‘Tehsildar's 
office.. There were.seven or eight pet- 
sons in:it. They. had sticks and stones. 
When.the jeep camé ‘some people in 
the audience got up and ‘there was a 
little disturbance. _Upadhyaya’s speech 
was interrupted for about 10 minutes. 
Hasbi then arrested him and took him 
to the police. station where he was 
released on the following afternoon. 
Gondi was tried and was ultimately 
acquitted. The learned judge consi- 
dered the entire evidence relating to 
the incident including that of Gondi, 
Upadyaya and the appellant. He found 
several inherent weaknesses and infir- 
mities in the said oral evidence. Hasbi 
had denied making the arrest. In exa- 
mination-in-chief -he had stated that 
be was not even present at Jamkhandi 
on the evening of February 16, 1967 
and that he had left for Indi on that 
dav. He made.certain statements about 
the dates on which he proceeded’ to 
Indi and returned to Jamkhandi on 
which it was argued before the learn- 
ed judge on behalf of the appellant 
that his entire evidence should be 
rejected as Fess tel secon It was also 
urged, as has been contended before 
‘us, that Hasbi was a partisan of res- 
pondent No. 1 and had done active 
work for him not only during the 1967 | 
elections but also previously. The final 

conclusion reached by the learned 
judge on a consideration of the other 
relevant evidence’on the point was that 
the allegations in the petition about 
the unlawful arrest of Gondi by Hasbi 
‘on February 16, 1967 had not been 
established. : 


17. - Our attention ‘has been in- 
vited to Exhibit P. 44 which purports 
to be a request for transfer of police 
officers addressed by the voters of 
Jarokhandi constituency to the Elec- 
tion Commission New Delhi. It 
was stated therein that Hasbi an 
Kallur- should be transferred . 
some other place in order to oa 
sure fair and impartial election in 
the Jamkhandi constituency. It was 
mentioned that these officers had been 
posted at the time of- the previous 
General Election also in Jamkhandi 
area. A copy of the same was address- 
ed to the Chief -Minister as also the 
Home Minister of the Mysore State. A 
similar letter Exhibit P-63 dated Janu- 
ary 16, 1967. had been addressed by 
one L. A, Patil who described himself 
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as the Secretary of the Mysore State 
Voters’ Council, Camp Jamkhandi, to 
the Election Commission. Patil who 
appeared as PW 55 admitted that his 
letter Exhibit P. 63 did not contain 
any statement of facts relating to spe~ 
cific acts of Kallur.and Hasbi. He also 
could not give any satisfactory answer 
to a question put to him as to why he 
did not bring it to the notice of the 
Superintendent of Police or the De- 
puty Inspector General of Police that 
Kallur and Hasbi were trying to sup- 
port or help respondent No. 1. Hoogar 
had also written to the Home Minister 
of the Mysore State as early as Novem- 
ber 14, 1967 the letter Exhibit P. 66 
expressing similar apprehension ` of 
the people of Jamkhandi by Kallur 
and Hasbi having been posted to that 
area. The Deputy Commissioner, Bija- 
pur, wrote to Hoogar a-letter Exhibit 
P. 67 dated January 19, 1967 asking 
him to.meet him in his office at Bija- 
pur on January 31, 1967 to substan- 
tiate the allegations contained in 
Hoogar’s letter. Admittedly neither 
Hoogar nor the appellant to whom the 
letter of the Deputy Commissioner is 
stated to have been handed over went 
to meet the Deputy Commissioner to 
satisfy him about what had. been 

alleged against the aforesaid police 
` officers. The complaints which had 
been sent to the Election Commission 
were not sufficient to establish that 
Kallur and Hasbi had actually been 
responsible for the arrest of Khebbani 
and Gondi. The learned judge consi- 
dered every piece of evidence in great 
detail and we do not find any basic in- 
firmity in his conclusion that the al- 
legations made in the petition with 
regard to the aforesaid arrests hag not 
been substantiated. 


18. The only other matters that 
have been pressed on behalf of the 
appellant arise out of issues. Nos. 3 (a) 
and 5 which were to the following 
effect: 

“3 A Do the petitioners prove 
that all or any of the Presiding Offi- 
cers at Polling Stations enumerated in 
sub-para (D) of paragraph (IHI) of the 
petition omitted to issue ballot papers 
to any voters and marked them them- 
‘selves in favour of the Ist respondent 


and dropped them in the ballot boxes? ` 


5. Do-.the petitioners prove that 
the, ist respondent himself has obtain- 
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ed or procured for the furtherance of 
the prospects of his election assistance 
other than the casting of their own 
votes from persons in the service of 
the State Government including the 
polling officers arid police officers 


mentioned above?’ - 


The arguments were confined to the 
complicity of the Presiding Officers of 
the Polling Stations Nos. 19 and 20. 
The Presiding Officer at No, 19 was 
Biradar Patil and at No. 20, H. S. Huli. 
The complaint. against Patil ‘was that 
he had issued ballot papers relating to 
the election to Lok| Sabha and the bål- 
lot papers in respect of assembly elec- 
tion were withheld! from the voters. 
On most of them the seal was put by - 
the Presiding Officer himself in favour 
of respondent No. 1. In the petition it 
was stated that the Presiding Officer 
of Polling Station | No. 19 was caught 
red-handed in the very act of marking 


the ballot papers in favour of respon- 


dent No, 1. He had also issued an ack- 
nowledgment for | having received a 
coinplaint in writing made by respon- 
dent No. 2 himself who along with his 
polling agent had. sọ caught the Presid- 
ing Officer.’ This complaint was taken 
away by Patil and! had not been sent 
to the Returning Officer along with 
the other papers. Sometime later in 
May or June he discovered ‘that he 
should have sent it to the Returning 
Officer. He then forwarded it to the 
Returning Officer on June 29, 1967 
along with his explanation Exhibit 
P-5, Patil had given an acknowledg- 
ment Exhibit P-4 when this complaint 
was handed over to him. This ack- 
nowledgment is couched in queer lan- 
guage and may be ‘reproduced: 

“Received your complaint regard- 
ing the smudged impressions of the 
seals‘ on the ballot, papers. (When I 
myself was affixing the Seal (?) on the 
symbols of the Bullocks) and regard- 
ing propaganda carried on by the offi- 
cers for casting the Votes.” 


It was dated February 19, 1967 ‘and 





. bore the signature of Patil who was 


the Presiding Officer of Hunnur Poll- 
ing Station No. 19, The explanation 
which .was sent by: Patil Exhibit P-5 
to the’ Returning. Officer was that the 
election agent of respondent No. 2 had 
submitted to him a complaint on the 
election day, namely, February 19, 
1967 regarding the distinguishing 
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mark on the back of. the papers. In 
that complaint it had been ‘said chat 
the distinguishing marks were-not ap- 
‘propriately put. The copy of the com- 
plaint remained with him due to c7ver- 
sight and was being sent. The zom- 
plaint which was forwarded by the 
Fresiding Officer along with this let- 
ter is Exhibit P-6 which is-on some 
form and at the bottom of that form 
appear the following words: 

“While affixing the seals or. the 
ballot papers, the smudged impressions 
thereof have appeared on the kallot 
papers. Moreover, the officers Lave 


carried on ‘propaganda for votes. ft is- 


requested that ada steps may be 
taken in this behalf. 

This was signed by the Chief Pclling 
Agent of respondent No.. 2. 

19.. Learned counsel for th= ap- 
_pellant has contended before us that 
Exhibit P-6 is not the complaint ir res- 
pect of which acknowledgement =xhi- 


bit P-4 was’given by the Presiding. 


. Officer Patil. There was a diffrent 
. complaint which had been withheld by 
him because it contained allegatiors of 
the nature which were admitted by the 
Presiding Officer in the acknowladge- 
ment Exhibit P-4. That complaint had 
been filed by respondent No. 2 him- 
self. The learned jucge who was ful- 
ly conversant with the Kannada lan- 
guage in which these documents had 
been written made the following chser- 
vation with regard to them: 
“Comparing the text of the com- 
plaint with Exhibit P-4 the acknow- 
ledgement, .the irresistible inference 
is that lines 2, 3 and 4 of Exhibit P-4 
tally with the text of the complaint 
Exhibit P-6 and that . the firsi line 
thereto at Exhibit P-4 (a), is wholly 
out of context. I have no doubt, there- 
fore, that the first line could not Aave 
been written by whoever gave Exhibit 
P-4 as an acknowledgement for Exhi- 
bit P-6.” 


The learned judge ‘discussed the evi- 
dence relating to Exhibit P-4 an= the 
complaint filed on. behalf of re=pon- 
dent No. 2 and further observed: 


“But watching the witness and 
examining his answer in the light of 
erdinary human probabilities and zom- 
paring document Exhibit P-4 with 
other documents already considersd by 
me, I feel convinced that Biradar 
Patil has spoken the truth when he 
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said that Exhibit P-6 is the only com- 
plaint received by him at his polling 
station and the first line of. Exhibit 
P-4 separately marked Exhibit P-4 (a) 
was not written by him. I also be- 
lieve his denial of the petitioner’s case 
that he had either issued only parlia- 
mentary ‘ballot papers or marked the 
assembly ballot papers himself.” 


- + 20. As regards M. S. Huli 
Presiding Officer of Polling Station 
No. 20,.he had been working as a 
Senior Lecturer in Chemistry in the 
Arts and Science College, Jamkhandi. 
lt was for the first time that he func- 
tioned as a Presiding Officer in 1967 at . 
the election. He had also been given 
a similar complaint on behalf of res- 
pondent No. 2 but that complaint was 
missing and was not produced, He had 
given an acknowledgement for it. He 
gave an explanation that the Deputy 
Commissioner had come to the Polling 
Station and-he started talking to him. 
Thereafter he forgot about the com- 
plaint and later on when he looked for 
it in the evening he found it missing. 
His evidence was considered in detail 
by the learned judge as also the evi- 
dence: of Ramesh Nawvani P. W. 
36 and Basappa; Mali P. W. 64 
who had been produced by the 
election petitioners in support of 
their case. The learned judge had 
no doubt that Huli was not guilty of 
anything except the mistake of not 
having been sufficiently careful about 
the complaint which had been given to 
him. It was observed that he was the 
only Presiding Officer against whom 
complaints. of like nature had been 
made. The general picture which em- 
erged from the evidence was that all 
these complaints showed a common 
pattern and authorship. So far as the 
main case against Huli was concerned 
of marking the ballot papers and putt- 
ing them into the ballot boxes himself 
the learned judge accepted his denial 
because he disbelieved Romesh Navani 
P..W. 36 and Basappa Mali P.W. 64 
who had given evidence in that behali. 
The appreciation of evidence by the 
learned trial judge both with regard 
to Biradar- Patil and Huli does not 
disclose any such- infirmity, which 
would justify our reopening his deci- 
sion on the allegations relating to the 
complicity of the aforesaid Presiding 
Officers in- rendering Hegal- help to 
respondent No. 1. . . 


hnnan 
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2I. Counsel for the appeliant 
has given to us a list-of 11 complaints 
and representations which were sent 
to the Home Minister, Mysore, Elec- 
tion Commission New Delhi, Collector 
Bijapur and other concerned authori- 
ties in which various. allegations were 
made against the two police officers, 
Kallur and Hasbi, apart from ‘other il- 
‘legalities and irregularities which had 
been allegedly committed by or on be- 
half of respondent No. 1. The sugges- 
tion is that these representations or 
complaints were made promptly and 
at the time when the particular inci- 
dent took place and they -furnish cor- 
roboration of the evidence of. witnesses 
produced by ‘the election, petitioners 
with regard to the. commission of cor- 
rupt practices by. respondent No. 1 and 
his supporters., The learned judge has 
discussed and taken into consideration 
practically all these representations 
while appreciating the evidence of the 
witnesses. As his . conclusions have 
been accepted as correct by us noth- 
ing further need be said about these 
representations or. complaints. 


22. In conclusion it may be 
observed that the impression left by 
the facts and circumstances of: this 
ease on our mind is that the authori- 
ties concerhed.in the Mysore State 


were not careful or discreet enough’ 


in posting Hasbi for the second time 
to Jamkhandi in July 1966 when it was 
known that the relations between’ him 
and respondent No. 2 had been very 
unhappy in the -past and by which 
time it could also -be foreseen and 
appears to be known that there would 
be another contest. between respon- 
dent No. 1 and respondent No. 2° who 
hed been fighting elections since 1952. 
Similarly -with regard to Kallur it 
would have'been a wise step to transfer 
him before the elections from the area 
in which Jamkhandi is situate because 
he had -also figured similarly in the 
previous -contest. between the two res- 
pondents. Free and fair elections are 
the very foundation of democratic 
institutions and just as it is said that 
justice must _ ' 
must also seem to be done; similarly 
elections should not only be fairly and 
properly held but should also seem 
to be so conducted-as to inspire con- 
fidence in the minds of.the electors 
that everything has been above board 
and jhas been done to ensure free 


1923 by Act of 1957 — 


not only be done but. 
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elections. It will. be. a sad day in the 
history of our country when the. police 
and the Government Officers .. create 
2ven an impression’ that. they are in- 
terfering for the benefit of one or the 
other candidate. This is particularly| 
so if a candidate is holding: an im- 
portant position or| assignment like 
respondent No. 1, who, at the mate- 
tial time was a ee in the State. 


23. The’ ‘appeal fails arid is dis- 
missed. . În view of all the facts and 
circumstances of the: case we make no 
order as to ‘costs in- Ithis Court. . 


er | | Appeal dismissed, 
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J. C. SHAH, K. 8. HEGDE “AND. 
AN. .GROVER, JJ. 


' State of ` Assam, Appellant v. 
Assam Tea, Co. Ltd., Respondent. 


Civil Appeal No. 435 of 1970, D/- 
21-8-1970.. 


Municipalities —- Assam Municipal 
Act (15 of 1957), Séction 4 — Notifi- 
cation applying Sections 4 (1). (b) and 
(c) and 5 (iy and (2) (b) of Assam 
Municipal Act, 1923! to notified area 
Committees — No notification under 
Section 328 of 1923 ‘Act for extending 
boundaries issued — Repeal of Act of 
Notification 
not being expressly superseded and in- 
consistent with provisions of new Act 
is saved by virtue of Section ‘26, 
Assam General Clauses Act — State 
Government is competent’ under Sec- 
tion 4 of 1957 Act to extend boundar- 
ies. of. notified ‘area’ committee.. — 
Decision at Ansem Pigh Court; Revers- 
ed... >. , ‘(Para '3)- 
Cases. Referred: "Chronological Paras 
(1970) AIR 1970 SC- 2072. (V 57) 

= Appeal No. 2052 of 1969, 
State of Assam v. Amalga- 
mated Tea Estates (Co. Ltd o 2 


The. following J uägment of ie 
Court was delivered by 


’ SHAH, J.: .— The’ Assam Tea 
Company Ltd., owns, tea gardens in 
the village of "Nazira in the State ‘of 
Assam. By a notification dated June 
16,- 1909, the Government of Bengal 
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1971 
(which then .had territorial -jurisdic- 


tion over the territory now ‘within 
the State of - Assam) . constituted a 


Town Committee at Nazira adjacent ` 


to the tea garden of the Company. In 
1923 the Legislature : enacted the 
Assam. Municipal Act. 1 of: 1923. Sec- 
tion 328 of the’ Act provided for the 
constitution of notified areas. By sub- 
section (1) of: Séction:328 the Provin- 
cial Government was authorised -by 
notification, to . signify its intention 
to declare that “with: respect: to some 
or all of the matters upon whicn- a 
Municipal fund may be expended, im- 
proved arrangements are. required 
within a specified area.- After issuing 
such a notification the Government 
was competent, after six weeks from 
the date of publication, and after con- 
sidering the’ objections, if - any,- -to 
declare, by. notification; ‘the specified 
area or any portion’ thereof to be..a 
netified area. Section 4 of the Act 
authorised the Provincial, Government 
by. notification, inter ‘alia,- to signify 


its intention to include within a’ Muni- . 


cipality any local area in the vicinity 
of the same,or exclude from a Muni- 
cipality any local area comprised 
therein. ` Any inhabitant of any part 
of a local area defined in a not-fica- 
tion published undér Section 4, was 
entitled by virtue of Section 5 to raise 


objections to the proposed action. The’ 


Government would, after considéring 
the objections, inter alia, include the 
local area or any part thereof within 
the Municipality or exclude it there- 
from. The provisions of Sections 4 
and 5.,were, not of. their own force 
applicable . to” a notified area constitut- 
ed under ‘Séction.328:-but by virtue. of 
Clause (d) of sub-séction. (1). of Sec- 
tion 330.it was. competent to the Pro- 
vincial Government to extend .to any 
notified area . the. provisions of any 
section of the Act: ..By sub-section (3) 
of Section. 330. it. was provided: ` S 


` “For the purposes of -any section 


of this Act which may be extended to 


a notified area, ithe town committee 
constituted for such area, under Sec- 


tion 329, shall: be deemed . to. be-a’ 


Municipal Board under - this Act and 
the area to be a municipality.” 

Notifications wee issued from time to 
time applying certain provisions cf the 
Assam Municipal . Act,-1923. In 1951 
the Government of the. State of Assam 


issued a notification applying Ss. 4 (1). 
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-Committee area: was issued. 


notification’ dated January 6, 
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(b) & (e) and 5 (1) .& (2) (b) of the 
Assam Municipal Act, 1923 to the noti- 
fied area committee including - the 
Nazira Town Committee. But no’ 
notification under.Section 328 of the 
Assam Municipal Act; 1923 extending 
the boundaries of the Nazira Town 
In 19577 
the. Assam Municipal Act, 1923 was 
repealed and was . replaced by . the 
Assam Municipal: Act 15 of 1957. -On 
January 6, 1964 a notification was 


‘issued: under Section .4 (1) (b). of Act - 


15 of 1957 to revise the boundaries of 
the. notified area at Nazira, and there- 
by: included.a part of the tea estate 
belonging to the. Assam Tea Co. Ltd 
in the Nazira Town Committee area. 
Objections - submitted . by the Assam 
Tea Company Ltd..were considered and 
overruled and the Government of 
Assam by notification dated September 
30, 1964, incorporated within the 
Nazira Town. Committee area a part 
of the area‘of the tea garden belong- 


‘ing ‘to. the Company. 


ae 2. .. The Company ‘han filed a 
petition in the High Court of Assam 
challenging the validity of the. notifi-: 
cation. The-High Court was. of the 
view: that the Company had provided 
all amenities, and’. facilities which a 
municipality may provide, and since 
it did ‘not appear that any "improved 
arrangements” could be provided by 
the Town Committee the notification 
issued by. the Government was “colour~ 
able legislation” and‘:was liable to be 
struck: down in’ so far..as it -related 
to the area of the-tea estate belong- 
ing`to. the Company. We have consi- 
dered .in Appeal No. 2052 of 1969 = 
(Reported in AIR 1970 SC 2072), State 
of. Assam .v. The- Amalgamated ‘Tea 
Estates ‘Co. Lid.,.the correctness of 
this decision and: we have. rejected it. 
But- Mr.-Chagla:appearing on behalf 
of- the. Company. contended that the 
1964 
signifying the intention. - of the State 
Government -:to include.,. -the area 
belonging to the Company within the 
Nazira. Town Committee and: the final 
notification dated September ‘30, 1964, 
were. unauthorised, -because the’ provi- 
sions. of Sections 4.and-5 of-the Assam 
Municipal Act 15 -of 1957 were not 
extended to: the Nazira Town- Com- 
mittee by notification issued’ - -under 
sub-section. (3) of Section 336 of the 
Assam. Municipal Act.; Counsel in- . 


1360 S. C. [Prs. 2-5] State of Assam v. Assam’ Tea Co.. (Shah J.). 


vited our attention to Section 2 of the 
Assam Municipal Act, 15 of 1957 as 
originally enacted. By Section 2 of 
that Act the Assam Municipal Act, 
1923 was repealed; and by Clause (b) 
of the proviso to that Section: it was 


„provided: ' 
“all ‘Municipalities constituted, 
limits defined, regulations and divi- 


sions made, licenses and notices issued, 
taxes, tolls, rates and fees imposed or 
assessed, budgets passed, assessments 
made, plans approved, permissions or 
sanctions: granted, under the Assam 
Municipal Act, 1923, shall so far as 
they are in force at the commencement 
of this Act, be: deemed ‘to have been 
respectively -constituted, defined, issu- 
ed, imposed, assessed, passed, made, 
approved. or granted under this Act, 
and shall x x x x?” x remain 
in force for the _ period, if any, for 
which they were so constituted, defin- 
ed, issued, imposed, assessed, passed, 
made, approved or granted.” 


Counsel said that under the proviso, : 


notifications issued under the Act of 
1923 were not saved and it was for the 
first time by the Amending Act of 
1958 that -the notifications- issued 
under the Act of 1923 were sought to 
be saved, notwithstanding the repeal 
of the Assam? Municipal -Act of-.1923. 
But no retrospective operation was 
given to the Amending Act of 1958. 
Counsel submitted. that this attempt 
on the part of the Legislature to save 
notifications issued under the Act of 
1923 was ineffective. It is true that 
for the existing cl. (b) of the proviso 
to Section 2 by the new clause substi- 
tuted “all municipalities . constituted, 
limits defined, regulations and divi- 
sions made, all -rules and bye-laws, 
notifications, orders, appointments and 
assessments ‘made, licenses and notices 
issued, taxes, tolls, rates and fees impos- 
ed or assessed, budgets passed, plans 
approved, permissions or” sanctions 
granted, contracts entered into, suits 
instituted and proceedings taken under 
the Assam Municipal ‘Act, 1923” are 
saved from the repeal. But. the 
Amending Act of 1958 came into force 
on June 13, 1958, when it was publish- 
ed in'the Assam Gazette. The attémpt 
to save notifications issued under the 
Act of 1923 by the Assam Municipal 
(Amendment) Act 17 of 1958 is there-~ 
fore ineffective. 

3. It is unnecessaiy to consider 
whether, -aS suegeated by counsel for 
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the State of: Assam, by virtue of Sec- 
tion 336 (3) onëe a/notification under 
Sec. 4 of the. Act of 1923 was issued, 
for all purposes’ a; Town Committee 
became a: municipality. and on that 
account the notification continued to 
remain in operation. In our judgment, 


‘under the’ provisions .of the Assam 


General Clauses Act, 1915, Section 26 
saves the notification in: question. Sec- 
tion 26 provides, inter alia: 


“Where any enactment is repealed 
and re-enacted with! or without modi- 
fication, then, unless it is otherwise 
expressly provided, any appointment, 
notification, order, scheme, rule, form 
or, by-law, made or! issued under the 
repealed enactment, shall so far as 
it is not inconsistent with the provi- 
sions re-enacted; continue in force 
and be deemed to have been made or 
issued under the | provisions SO re- 
enacted; x x |x x xx. 


There is no express provision in the 
Act 15 of 1957 which supersedes the 
notification issued in 1951 -under the 
Act of 1923, nor is the continuance 
of the notification | | Inconsistent with 
any provision in the new Act. The 
notification must, therefore, be deem- 
ed to have remained in force and the 
State Government |was competent in 





.exercise of the power conferred upon 


it by Section 4 of Act 15 of 1957 to 
include within the area of Town Com- 
mittee any local area contiguous to 
the same. 


4, -We are here dealing only 
with the validity of the notification 
issued: by the State; Government, and 
not with the validity of the demand 
for licence fee or other taxes levied 
by the notified ‘Town ‘Committee. 
Nothing in this judgment will affect 
the right of the company to challenge 
the validity of the demand for such 
taxes in appropriate, proceedings. 


5. The appeal is allowed and 
the order passed by the High Court 
is set aside. The petition is dismiss- 
ed with costs throughout. In all these 
three appeals there will be one hear- 
ing fee. = : 
| Appeal allowed. 
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. P. JAGANMOHAN REDDY AND 
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The Commissioner -of Income-tax, 
Mysore, Bangalore, Appellant v. The 
Mysore Electrical Industries, Ltd., Res- 
pondent. Sundaram Finance Ltd., 
Intervener. 

Civil Appeal No. 1794 of -197C, Dj- 
27-4-1971. 

Companies (Profits) Surtax Act 
(1964) Second Schedule, R. 1 — ere 
allocations for reserves, being not pos- 
sible on the very first day of previous 
year, are made subsequently - during 
the previous year, the .appropriations 
for reserves have to be treated as 
component of capital “as on the first 
day of the previous year” in view of 
the fact that the division of undis- 
tributed profits becomes effective =rom 
the first day of the previous year — 


AIR 1958 Mad 326, Overruled; . AIR 
1957 Bom. 26, Approved. 
(Paras 3 ard 6) 


Cases Referred: Chronological Faras 
(1958) AIR 1958 Mad 326 (V 45) 
. = 82 ITR 237, Commr. of 

a aloe v: Vasantha Mills, 


(1957) -AIR 1957 Bom 26 (V 44) 
= 31 ITR 145, Commr. ¿of 
Income Tax, Delhi v. Aryodya | 
Ginning Manufacturing Co., Ltd. © 5 


Mr. . Jagadish Swarup, Solicitor 
General of: India, (M/s. A. N. Eirpal 
and B. D. Sharma, Advocates, with 
him), for Appellant; Mr. M. K. 
Ramamurthi, Sr. Advocate (M/s. J. 
Ramamurthy ' ‘and Vineet Kumar, 
Advocates, with. him), for Respondent; 
M/s. S. Swaminathan and R. Govala- 
krishnan, Advocates, for Intervenzr. 

The following jfudgment of the 
Court was delivered by 

`- MITTER, J.: — The aeo in- 
volved in this appeal is, whether hree 
several sums appropriated by the 
Directors of the respondent towards 
reserves on the 8th August 1963 out of 
the profits of the year ending 31st 
‘March, 1963 should be added to other 
items for computation of the capital of 
the respondent as on the ist dew of 


*(Tax Referred Case No. 12 of 1967, D/- 
28- 10-1969 — Mys.) ` 
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April, 1963 in terms of Rule 1 of the 
Second Schedule to the Companies 
(Profits) Surtax Act, 1964, hereinafter 
referred to as the ‘Act’. 


-2 The Act which received the 
assent of the President on 2nd 
May,. 1964 is an Act to impose a spe~- 
cial tax on the profits of certain com~ 
panies. Under Section 4 of the Act a 
tax known as surtax became charge- 
able on every company for every 
assessment year commencing on and 
from the Ist day of April, 1964 in res- 
pect of so much of its chargeable pro- 
fits of the previous year as exceeded 
the statutory deduction, at the rates 
specified in the Third Schedule. Under 
Section 2 (3) “assessment year” means 
the period of twelve months commenc- 
ing on the 1st day of April of every 
year. “Chargeable profits” is defined 
in Section-2 (5) as the total income of 
an assessee computed’ under the In- 
come-tax Act, 1961 for any previous 
year or years, as the case may be, and 
adjusted in accordance with the pro- 
visions of the First Schedule, “Statu- 
tory deductions”, ignoring the pro- 
visos, means in terms of Section 2 (8) 
an amount equal to 10 per cent of- 
the capital of the company as comput- 
ed in accordance with the provisions 
of the Second Schedule or an amount 
of Rs. 2,00,000/- whichever is greater. 
The Second Schedule tó the Act con- 
tains the rules for computing the 


capital of a company for the purposes 


of surtax. Rule 1 of the Second 
Schedule with which alone we are con- 
cerned in this section reads: 
Svesecdau Subject to the.other pro- 
visions contained in: this Schedule, the 
capital of a company shall be the 
aggregate of the amounts as on the 
first day of the previous year relevant 
to the assessment year, of .......... 
~ (i) its paid-up share capital; 

(ii) its _ reserves, if any created 
under the proviso (b) to clause (vi-b) 
of sub-section (2} of Section 10 of the 
Indian Incomé-tax Act, 1922 (XI of 
1922), or under- sub-section (3) of Sec- 
tion 34 of the peones: Act, 1961 
(XLII of 1961); 


(iii) its other reserves as .reduced 
by the accounts credited to such re- 


. Serves as have been allowed as a deduc- 


tion in computing the income of the 
company for the purposes of the Indian 


. Income-tax Act, 1922 (XI of 1922), or 


the Income-tax Act, 1961 (ZLIN of 
1961); 


e 
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(iv) its. debentures, if any; and 


(v) any moneys borrowed by it 
from Government or the Industrial 
Finance Corporation of India or the 
Industrial: Credit and -Finance Cor- 
poration of India or any other finan- 
cial institution which the Central 
Government may notify in this behalf 
in the Official Gazette or any banking 
institution (not being a financial: insti« 
tution notified as aforesaid) or any 
person in a country outside India: 


Provided that such moneys are 
borrowed for the creation of a capital 
asset in India and the agreement 
under which such moneys are borrow- 
ed provides for the repayment thereof 
during a period of not less than seven 
years, 


Explanation. — For the removal 
of doubts it is hereby declared that 
any amount standing to the credit of 
any account in-the books of a com- 
pany as on the first day of the pre- 
vious year relevant to the assessment 
year which is of the nature of. item 
(5) or item (6) or item (7) under the 
heading "RESERVES AND SURPLUS” 
or of any item under the heading 
“CURRENT LIABILITIES AND PRO- 
VISIONS” in the column relating to 
“Liabilities” in the “Form of Balance- 
sheet” given in Part I of the Schedule 
VI to the Companies Act, 1956 (1 of 
1956), shall not be regarded as a 
reserve for the purposes of computa~ 
tion of the capital of a company under 
the provisions of this Schedule.” 

In terms of Section 4 of the Act the 
first assessment year for the purpose 
of the Act in respect of the company 
was that commencing on and from the 
first day of April, 1964. The previous 
year in respect of which the charge- 
able profits had to be ascertained 
commenced on the first of April, 1963 
and ended on the 3ist March, 1964. 
The capital of the company in terms 
of Rule 1 of the Second Schedule 
would be its paid-up share capital and 
inter alia reserves as would come 
under Clauses (ii) and (iii) of Rule 1 
to the Second Schedule. The reserves 
in this case to which exception is being 
taken by the appellant as components 
of the capital of the company are the 
following three sums: (1) Rs. 2,56,000 


as plant modernisation and. rehabilita- 


tion reserve; (2) Rs, 1,00,000 as Joan 
redemption reserve, and (3) Rs. 82,557 
as development: rebate reserve. These 
are three of the items of reserve which 


the directors of the respondent in their 
report to the general: body of the share 
holders proposed as appropriations out 


of the profits of the year ending on 
-31st March, 1963. ' 


3. The sole contention on be- 
half of the appellant is that these ap- 
propriations having been made on the 
8th August, 1963 could not be treated 
as components of- capital "as on the 
first day of the previous year” ie. 
1-4-1963, in terms of Rule 1 to the 
Second Schedule. The learned Soli- 
citor-General submitted that thes 
could only be taken into consideration 
in the subsequent year commencing on 
the Ist of April 1964 on the ground 
that on the ist of April 1963 they only 
formed a part of the, mass of undistri- 
buted profits, no portion of which had 
been’ earmarked or set apart for- any 
particular purpose. In our view, this 
is not the correct way of apprecia-~ 
tion of the action of the directors. 


4, It is well known that the 
accounts of the company have to be 
made up for a year up to a particular 
day. In this case that day was the 
31st March, 1963. If it was reasonably 
practicable ‘to make'up the accounts 
up to the 31st March, 1963 and’ pre- 
sent the same to the directors of the 
‘respondent on April 1, 1963 they could 
have made up their minds on that day 
and declared their intention of appro- 
priating the said ` and other ‘sums to 
` reserves of different' kinds. But the 
fact that they could not do so. for the 
simple reason that the calculation and 
collection of figures of all the items of 
income, expenditure | of the company 
for the year ending ‚March 31, 1963 
was bound to take some time cannot 
make any difference to the nature or 
quality of the appropriation of the 
profits to reserves as determined by 
the directors after the first of April, 
1963. Their determination to appro- 
priate the sums mentioned to the three 
separate classes of reserves on the 8th 
August, 1963 must be related to the 
Ist of April, 1963, i. e, the beginning 
of the accounts for the new year and 
out be treated as effective from that 

ay. | 

5. A case very similar to the’ 
one before us came up for considera- 
tion before the Bombay High Court 
in Commr. of Income-tax, Delhi v. 
Aryodya Ginning & Manufacturing Co. 
Ltd., 31 ITR 145 = (AIR 1957 Bom 26). 
In that case the profits of the company 

|> ° 
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for the year ended 31st December, 
1948 were.shown as Rs, 28,56,997-14-2. 
The directors made certain appropria- 
tions which included Rs. 11,08,0C0 to 
' reserve fund and Rs. 1,60,000 to divi- 
dend reserve fund. The report cf the 
directors was made on April 27,1949 
and a general meeting of the share- 
-holders held on 27th June, 1949 
adopted the report: and recommenda- 
tion of the directors. . The company 
was assessed to business profits tax 
chargeable under the Business Frofits 
Tax Act for the accounting pericd 1st 
January to 3ist March, 1949 and the 
question which arose was: wha: was 
the capital-of the company for the ac- 
counting period. The company con- 
tended that its paid-up capital should 
be increased by the amount of reserves 
constituted by .the recommendation 
made by the directors and accepted by 
the share-holders. The Commissioner 
of Income-tax went up to the High 
Court on a reference contending that 
as the reserve was not sanctioned till 
27th June, 1949 it could not be looked 
at or considered as reserve on a day 
prior thereto. The learned Judg2s of 
the Bombay High Court were oz ‘the 
view that the resolution of 27th June, 
1949 had a retrospective ‘effect inas- 
much as it referred to the proäts of 


the year ending on 3lst December,’ 


1948, the appropriations to be made in 
the balance-sheet as of that date and 
the reserves which should be constitut- 
ed and shown in the balance sheet as 
on 31st December, 1948. The High 
Court observed that when one looked 
at the balance sheet of the year-end- 
ed 31st December, 1948 the amounts 
mentioned were shown respectively in 
the reserve’ fund and the dividend 
reserve fund'and the shareholders by 
passing a resolution on 27th June, 1949 
did not decide that these amounts 
should constitute reserves as from that 
date but they accepted the recom- 
mendation of the directors that these 
amounts should constitute reserves as 
of 31st December, 1948. 


6. The learned Solicitor-Gene- 
ral referred to a judgment of the 
Madras High Court in Commissioner 
of Income-tax v. Vasantha Mills, Ltd., 
32 ITR 237 =-(AIR 1958 Mad 326) 
where the Madras High “Court dis- 
sented from the view expressed by the 


Bombay High Court on the ground. 


that there could be no reserve .until 
there was allocation in fact by a per- 
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son having the requisite authority to 
order that allocation. In our view, 
although such allocation was factually 
not possible on the very first day of a 
year but allocation on a later day 
should .be treated as effective from 
that day in view of the fact that the 
division of ~ undistributed profits 
became effective from that day. 

7. In this view of the matter, 
we are of opinion that the High Court’ 
had come to the correct conclusion and 
the appeal should be dismissed. The 
appellant will pay the costs of the res- 


Penden 
- Appeal dismissed. 


AIR 1971 SUPREME COURT. 1363 
` (V 58 C 276) 
_. (From: Mysore)* 
I. D. DUA AND V. BHARGAVA, JJ. 
State of Mysore, Appellant v. P. T. 


Muniswamy Gowda’ and others, Res- 
pondents. 


ʻi Rot Appeal No. 1163 of 1967, D/- 
- Mysore (Personal and Miscellane- 
ous) Inams Abolition Act (1 of 1955), 
Section 22 — The proceedings con- 
ducted under this Act by the Special 
Deputy Commissioner or Special 
Tahsildar are not judicial proceedings 
-— Production. of documents. in evi- 
dence in such ‘proceedings are not 
strictly governed by the provisions of 
Evidence Act —. (X-Ref.: — Evidence 
Act (1872), Section 61). (Para 6) 


Mr. 5. K. Dholakia, Advocate, and 
Mr. B.' D. Sharma, Advocate, for Mr. 
S. P. Nayar, Advocate, for Appellant; 
Mr,.A. R. Somnatha Tyer, Sr. Advo- 
cate, (M/s. S. S. Javali and Vineet 
Kumar, Advocates,. with him), for Res- 
pondents. : 


The -following _ Judgment , of the 
Court: was delivered by 


DUA, J: — The State of Mysore 
appeals to this Court with a certifi- 
cate under Article 133 (1) (a) of the 
Constitution from the judgment and 
decree of the High Court of Mysore 
dated November 3, 1966. The. res- 
pondents in this Court are Jodidars (or 
inamdars)’ of .Janadada Obenahalli 
village (a. personal inam village) in 


*(First Appeal No. 250 of 1964, D/- 
3-11-1966 — Mys.)- 


DO/DO/B642/71/RGC/C ` ` 


1364 S. C. [Pr. 1] State of Mysore v. P, T. Muniswamy Gowda (Dua.J.) 


the District of Kolar in Mysore State. 
In the controversy in this Court we 
are mainly concerned with the provi- 
sions of the Mysore (Personal and Mis- 
cellaneous) Inams Abolition Act, 1954 
(Mysore Act 1 of 1955) We may, 
therefore, at the outset notice the 
broad features of the relevant provi- 
sions of this Act and the rules made 
thereunder. This Act was enacted 
with the object of providing for the 
abolition of personal jnams and certain 
miscellaneous inams in the State of 
Mysore except in Bellary District. This 
Act received the assent of the Presi- 
dent of India on March 15, 1955 and 
it was first published in the Mysore 
Gazette on March 19, 1955. Sections 
1, 2, 27, 38 and 40 came into force 
immediately and the rest of the Act 
was to “come into force in all minor 
inams in unalienated villages on such 
date as the Government may by notifi- 
cation appoint and in any Inam 
village on such date as the Govern- 
ment may, by notification specify in 
respect of such Inam village”: vide 
Section 1 (4). By virtue of Section 2 
(1) (b) the date of vesting in relation 
to an inam means the date appointed 
by notification issued under Section 1 
(4) to be the date on which the provi- 
sions of the Act (other than Sections 
1, 2, 27, 38 and 40) are to come into 
force in such jinam. Section 2 (1) (e) 
defines “Inam” to include an inam 
village and a minor inam. It is not 
disputed that in respect of the village 
Janadada Obenahalli the requisite 
notification dated January 13, 1959 
was duly published and the date of 
vesting in the State as specified there- 
in was February 1, 1959. Conse- 
quences from vesting of an inam in 
the State are contained in Section 3 
of the Act. But we are not concern- 
ed with all the details contained in 
this section. It is sufficient for our 
purposes to point out that, broadly 
speaking, under Clause (b) of sub-sec- 
tion (1) of this Section all rights, title 
and interest vesting in the. jnamdar 
cease and become absolutely vested in 
the State of Mysore free from all en- 
cumbrances; under Clause f(e) the 
inamdar ceases to have any interest 
in the inam other than the interest 
expressly" saved by or urider the pro- 
visions of this Act, and under Clause 
(h) the Inamdar and any other person 
whose rights have vested in the State 
of Mysore under Clause (b) are to 
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be entitled only to compensation from 
the Government as! provided in this 
Act, Compensation payable in respect 
of an inam is required to be deter- 
mined in accordance with the provi- 
sions of Chapter III of the Act and by 
reason of Section 16) it is to be deter- 
mined for the inam:as a whole and 
not separately for each of the interests 
therein. The amount of compensation 
payable in respect of inams is provid- 
ed by Section 17. The present case 
is admittedly goverried by Clause (v) 
cf sub-section (1), We, therefore, need 
rot concern ourselves with the other 


clauses. Clause (v) provides: 
alt Amount: of compensation 
payable:— 


(1) Save as otherwise provided ‘in 
Section 26, the total compensation 
rayable in respect of any inam shall 
ke the aggregate of the sums specified 
kelow:—— | 

(v) a sum equal to ‘ten Sind: the 
average | net annual, income derived 
by the inamdar during a period of five 
years immediately | preceding. the date 
of vesting ......... 


At this stage it would be relevant to 
point out that under ‘Rule 8 (2) of the 
Fules framed by the Government of 
Mysore under: Section 38 of the Act, 
where the particulars necessary to 
compute the average net income under 
Clause (v) of sub-section (1) of Sec- 
tion 17 are not available for the full 
period of five years, the average net 
annual income derived by the inamdar 
during such lesser period immediately 
preceding the date ‘of vesting, for 
which the particulars ‘are available, 
shall be the average net annual income: 
where the particulars are not available, 
or where the particulars appear in 
material respects to be incorrect, the 
computation of the average net annual 
income under Clause (v) of sub-sec- 
tion (1) of. Section 17\is required to be 
made after local enquiry and on the 
basis of the annual! income derived 
from similar lands situated in the same 
locality. Section 18 provides for the 
mode of payment of compensation. It 
reads: | 


"19, Payment of compensation: 

(1) The compensation shall be due 
as from the date of vesting and shall _ 
carry interest at the rate of two and 
three-fourths per ‘cent per’ annum 
‘from the date vesting to the da oO 
payment. ~ | 


| 
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(2) The compensation. - payakle 
mder this Act may, in. accordanze 
with rules made in this behalf, be paid 
n one or more of the following modes, 
lamely: 

(i) in cash in full | or in annual 
nstalments not exceeding ten; 

(ii) in bonds either negotiable pr. 
106 negotiable carrying interest at tae 
‘ate specified in sub-section (1) and of- 
tuaranteed face value maturing’ with- 
na specified period not exceeding. ten 
years.’ 

Che Deputy Commissioner is required 
xy Section 19 to determine in accord- 
ance with the provisions of the Act 
che total compensation payable in res- 
sect of the inam. Section 21 enjoins 
the Deputy Commissioner, soon, after 
‘he date of vesting, to publish copies 
sf the notification under Section 1° (4) 
of the Act at a convenient place in or, 
in the vicinity of, the inam and to cause 
oublic- notice to be given, requiring 
che claims of all persons, interested in 
she compensation or in any portion 
thereof including. the inamdar, tae 
nembers of his family claiming any 
such portion and certain categories of 
editors, to. be made to Him. Such 
iotice is also required to be publish2ad 
n the Mysore Gazette. The Deputy. 
commissioner, after giving ndtice to 
ali claimants and ‘also to other per= 
sons whom he considers to be interest- 
ad, is to enquire under Section 22 irto 
‘he validity of the claims and deter- 
nine the persons entitled to compensa- 
ion and the amount to which each of 
‘hem is entitled. The decision of tae 
Deputy Commissioner. under Section 
22 is appealable under Section 30. to 
‘he Special Tribunal constituted’ under 
(Contd. on Col, 2) 


.draft proposal 


described 
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Section 27,. The decision of the Tri- 


- bunal is appealable to the High Court - 


and the High Court is empowered on . 
appeal- to.make súch order as it thinks 
fit, This is the scheme of the Act 
which governs the present -, con- 


troversy. ; 
so -We now turn to the facts of 
this case. The Special. Deputy Com- 
missioner for Inam Abolition, Kolar 
Circle, determined ‘the compensation 
under Section 20 of the Act read with 
Rule 20, sub-rule (1)-on October 28, 
1963 describing the determination: as 
compensation. The 
Special Tehsildar had been directed to 
inspect the village. and enquire from 
the people the income from the inam. 
We are informed that the result of 
his enquiry was embodied in what is 
‘as Mahazar. This draft 
compensation roll was served on the 
jnamdars ‘in November, 1963 and 
objections were preferred in December, 
1963 by. P. T. Muniswamy Gowda on 
behalf of himself and his brother (res- 
pondents in this Court) against the 
draft data of compensation. There- 
after the inamdars made statements of 
their-claim to compensation which 
‘were recorded. under Section 23 on 
January 10, 1964. The Special Deputy 
Commissioner by his award dated 
January 13, 1964 determined the 
income which was lower than the 
Mahazar estimate and also than that 
contained in the draft of the, Special 
Tahsildar. The following table would 
give us the. picture ` of the itemwise 
claim made by the inamdars, the 
Mahazar estimate, the proposal of the 
Special Tahsildar and the amount final- 
Iy determined ‘by | the Special Deputy 
Commissioner: ts 





liems Claim ` Mahazar ` - Proposal of Award by 
. ' estimate of - the Special Deputy 
` income -Tahsildar | _-Commr. 
Ba. Rs.. ~ Rs. 
1, Income from Bande (6 placés) sse 4,500/. `. 3,000/- 2, ae 2,000/- 
2. Sale of jungle fuel we = 3,000/. . :1,000/. 500. je 500/. 
3. Sale of black Jalli and white ta a ; 
f jalli >. oee 2,000/. 1,000/. 200/. 200/. 
4, Tamarind trees (5) — ese 420) 350/. 240/. - 240/. 
5. Hullugavalu woo D0 300/. 300/. 200/. 
6. Tandadi and Rali ewe ` 00e 400/. 250/. ; 
7. Honge and Alemane Surugu ... — 430). 200/. ` 50l- " 
8. Red Gravel - > s wwe 400) 200/. 5u/- nil 
9. Beedi leaves R aoe one 390/. 100/- FA 
10. Fishery "eee oy wow S00/5 100/. 50/- 
11, Sand in Halla ae" ee__100/-  100/. | 50/-j 
12,520/. “6,850/.. .3,240/. 


. Total |.. 


4,015/- 
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3. The inamdars, feeling dis- 
satisfied with the final award, prefer- 
_ redan appeal to the High Court. The 
High Court came to the conclusion 
that there was no cogent ground for 
reducing the amount claimed by the 
Inamdars and by the impugned judg- 
‘ment enhanced the compensation from 
Rs. 31,400/- to Rs 1,25,000/-- It may 


be recalled that under Section 17 (1} 


ív) the compensation to. be awarded is 
to be equal to.’ ten times the average 
net annual income determined accord- 
ing to the provisions of the Act. ` 

4. In this appeal the only 
serious criticism which had been press- 
ed by Shri Dholakia, ‘the learned 
counsel for the appellant, against the 
judgment of the High Court was that 
the High Court had not taken into con- 
sideration the- Mahazar report, This 
' submission appears to ‘be . misconceiv- 
‘ed. The High Court was fully alive 
to the Mahazar report as is clear from 
the following . observation in its judg- 
ment: 


“The Deputy Cone 
actually visited the village for a local 
enquiry in‘ addition to furnishing him- 
self with information in. the shape of 
Mahazars prepared. in the locality as 
_ well as a report by the local Tahsildar. 
He found that the quarry was a huge 
one and was being worked in four or 
five places even. during ‘his visit. He 
was also quite satisfied about the fact 
that the jodidars were deriving a 
reasonably substantial income from the 
other items like fuel, jalli © tamarind 
trees and grazing ground.” 

5. The counsel then faintly 
contended that the -various vouchers 
referred to . by the. High Court: . in 


support of the annual income of- the 


inamdars were ‘not: proved according 
to.the law of- evidence and, therefore, 
the judgment must be held to be vitiat- 


ed on, account of an’ error of law.” 


‘This contention is equally devoid of 
merit. Not only. was this contention 
not raised in the High Court, there 
being no reference to it in the judg- 
ment.under appeal, there is also ample 
proof of the vouchers on the record. 
We find from the record that P. T. 
Muniswamy Gowda, the objecting 
inamdar, had actually appeared before 
the Deputy Commissioner, himself on 
January 10, 1964 and stated-on oath 
as follows:— 5 ; 

a “The compensation -now awarded 
to our village is very low. 


Dholakia rightly 


_these ‘various items. 
are good and genuine, they fully sup- 


The aver- 
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age annual income of this village 
was Rs. 12;520/-.; In this behalf we 
have produced vouchers at the time of 
enquiry by the Tahsildar. mo 


6. He deposed that the com- 
pensation actually awarded was’ only 
1/4th. of their claim and this, accord- 
ing to the inamdar, was unjust. We 
further find that P. T. Muniswami 
Gowda had also appeared and made a ` 





-statement on oath on March 11, 1963 


before the Special Tahsildar when 
that officer held the enquiry for pre- 
paring the Mahazar statement. In 
those proceedings; all the vouchers. on 
which’ reliance was placed in support 
of their claim in respect of the income 
from the inam were aral produc- 
ed. Now, the enquiry under this Act 
does ‘not, seem to us to be governed by 
the provisions of' the. Indian | Evidence 
Act which apply! to judicial proceed-|_ 
ings in or before'a Court.: The Special 
Deputy” Commissioner or the Special 


- Tahsildar holding enquiries under the 


Inam Abolition Act can by no means 
be described judicial proceedings in or 
before’ a Court; and indeed Shri 
did not contend to 
the contrary. Now, if the téchnical 
provisions of the mode of proof as pro- 
vided by the Indian Evidence Act are 
inapplicable then the criticism levelled 
by the. appellant cannot possibly have 
any ` merit. Needless to add that no 
objection to the mode of proof. of the 
vouchers was ever before raised : in 
these proceedings, This contention 
must, therefore, be repelled. 


T. . The High Court, ‘after refer- + 





Ting. to the visit Jof the Deputy Com- 


missioner tö the village in question for . 
local enquiry. and! to the fact that the 
Deputy Commissioner had taken into- 


consideration the| Tahsildar’s report 
expressed its conclusion in > these 
words: Co te ae 


- “The ‘appellant . had produced 
eleven vouchers | in support of their 
estimate of. the annual income.. from 
If the vouchers 





port their case and that is also the 


‘opinion of the Deputy: Commissioner. - 
‘He did not find | any reason to. dis- 


believe or even to suspect any one of 
the vouchers. Nevertheless he not only 
reduced the estimate of the averge 
annual income in| | respect of the first 
five items to 3, 140/~ ‘but also 


‘totally rejected the. claim in -Tespect 


1971 
the remaining items numbers 6 to 


For the reduction there is no rea- 
son whatever except.a different esti- 
mate made by the Tahsildar and than 
by the Deputy Commissioner result- 
ing in progressive reduction of the 
figures." 

This passage discloses the- final rea- 
soning on which the High Court allow- 
ed the appeal, The appellant's 

learned counsel was unable to point 
out any error in this reasoning. From 
the record to which our attention kas 
been drawn we are satisfied that the 
High Court was fully justified in en- 
hancing the claim of the inamdars and 
it is not possible to disagree with its 
conclusions. The appeal accordingly 
fails and is dismissed with costs. 


ee dismissed. 





AIR 1971 SUPREME COURT 1367 
(V 58.C 277) 
(From: Allahabad)” 
S. M. SIKRI, C, J., 
P. TACERE RE REDDY ANT 
DUA, JJ. 
Chajoo ae, Appellant v. Radhey 
Shyam .and another; Respondents. 
: ee Appeal No, 195 of 1938, 
D/- 23-3-1971 
(A) Criminal P., C. (1898), Sec- 
tion 479-A — Person filing sworn afi- 
davit is not a witness within the mesn- 


ing of the section. . (Para 4) 
. (B) Criminal P. C. (1898), See- 


tion 476.— Before sanctioning” prose- 
” cution for perjury Court. must be satis- 
fied that there is: prima facie case of 
deliberate falsehood on a matter of 
substance and that there is reasonable 
foundation for the charge — (X-Ref.: 
— Penal Code (1860), Section 195). 

7 (Para 7) 

Mr. D. P. Uniyal; Sr..-Advoce 

(Mr. S. S. Shukla, Advocate, with 
him), for Appellant; -M/s. - R., N. 
Sharma, C. P. Lal and N. N. Sharma, 


Advocates, for Respondent No. 1; Mr.’ 


O, P. Rana, Advocate, for Respondent 
No, 2. 


The following Judgment of the 


Court was delivered by 
DUA, J.: — This ‘appeal by 
special leave is directed against the 


*(Cri. Appl. No. 175 of 1964, D/- 13-3- 
1968 — AIL) 
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judgment and order of a Division 
Bench of the Allahabad High Court 
dated March 13, 1968 affirming the 
order of a learned single Judge of that: 
Court directing that a complaint be 
filed against the appellant for his pro- 
secution for making a false statement 
in para 10 of- his affidavit dated July 
6, 1960 to the effect that he had not 
been, Folii as Sarpanch till December 
1957 


2. The relevant facts necessary 
for understanding the controversy may 
now be briefly stated. Chajoo Ram, 
appellant, was elected Sarpanch of the 
Nyaya Panchayat of Risia Bazar, 
Tehsil Nanpora, District Bharaic at the 
election held for that office on October 
29, 1956, Radhey Shyam (respondent 
in’ this Court) who was defeated in 
that election filed an election petition 
which was dismissed on June 3, 1958. 
During the trial of that petition an in- 
junction was issued restraining the ap- 
pellant. from functioning as a Sar- 
panch. That order remained in force 
from December 3, 1956 to December 
10, 1957. After the dismissal of the 
election petition, the appellant started 
functioning as Sarpanch. Several 
complaints also ‘seem to have been 
made by Radhey Shyam and some 
others to the District Magistrate, alleg- 
ing irregularities to have been com- 
mitted by the appellant. As no action 
was taken on those complaints Radhey 
Shyam, respondent; filed a writ peti- ` 
tion (W. P. No. 89 of 1960). in the 
Allahabad High Court praying for a 
mandamus directing enquiries into the 
allegations contained in his complaint 
against the appellant. This writ peti- 
tion was allowed on September 4, 1961 
and a` writ of mandamus was issued 
directing the District Magistrate and 
the Sub-Divisional- Magistrate to hold 
an enquiry against the appellant but ` 
the question of determining whether 
it- was-in publie interest to hold an 
enquiry was left to. those authorities, 
In the course.of the writ proceedings 
several. affidavits ‘were filed in the 
High Court by the contesting parties, 
We are, however, only concerned with 
para 10 of the affidavit dated July 6, 
1960 filed by the appellant. That 
paragraph. reads: 

-“That the deponent was not acting 
as a Sarpanch till 7th . December, 
1957, when he was given over charge 
of the. office of ‘Sarpanch by opposite 
party No.4 Chhotey Lal Sahayak Sar- 
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panch. Except the cases mentioned 
below none. were entrusted’ to the 
- benches by the deponent but were 
entrusted by the Sahayak Sarpanch 
opposite party No. 4 who was acting 
in place of the deponent under the 
orders of the Court after the petitioner 
had filed election petition. The cases 
mentioned below were déalt with by 
the deponent -under the old. procedure 
in the absence of any directions 
issued to him”, 

Then four cases are mentioned which 
had been filed in November, 1956. In 
order to fully appreciate the contents 
of this paragraph it is. necessary . to 
reproduce paras 9 and 10 of Radhey 
Shyam’s affidavit dated March 28, 1960 
to which the appellant’s affidavit "dated 
July 6, 1960 was a reply:— 


“9, That the Sarpanch (opposite 
party No. 3) referred many cases: to 
the Special Bench constituted by him. 
21 cases out of the first list of 22 cases 
were allotted to this Special Bench by 
him. Further out of 62 criminal cases 
and 35 civil cases instituted in the year 
1956-57 the Bench consisting of the 
deponent as a Panch (Bench No, 1) was 
allotted only 16 criminal and 8 civil 
cases -whereas, it should have been 
allotted 21 criminal and 12 civil cases. 

10. That in many cases the depon- 
ent ‘was not informed of the dates 
of the hearing fixed by Sarpanch and 


many a time he could not, therefore, 


present himself in the Bench and the 
cases were decided in his absence. Sar- 
panch who was not a member of this 
Bench, participated in the Proceedings 
of this Bench”, 

In reply to para 9 of this affidavit the 
appellant had stated in _ his affidavit 
of July 6, 1960:— 


“There is no dispute with regard 


- to the procedure laid down in.this 


paragraph. It is a new amendment”. 


There was a’ rejoinder affidavit dated 
July 15, 1960 filed by Radhey Shyam 
in which. reply to para 10 of the appel- 
lants affidavit dated July 6, 1960 is 
contained: in para 8 and it ‘reads as 
follows:—- 

“Regarding ‘para 10 — it is false 
and denied that Chajjo Ram, did not 


act as Sarpanch till the 7th December, 


1957. As a matter of fact he was 
acting as Sarpanch throughout in 
violation of the- stay order passed 
against him. It is also denied that 
other cases except those mentioned by 


| 
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Chajoo Ram in this para were not 
referred to the| Benches by hi 
Chajoo Ram-was throughout acting as 
Sarpanch and he j in that capacity refer- 
red cases to benches according to his 
choice. The procedure - followed by 
Sri Chajoo Ram opposite party no 3 
was in violation of the procedure laid 
down .in the Panehayat Raj Act .and 
the Rules framed thereunder. The 
rest of the contents of this para are 
denied.” 


The appellant filed a counter-affidavit 
dated July 24, 1960 to this rejoinder. 
As we are only concerned with the con- 
tents’ of paragraph) 10 in the appellant’s 
affidavit dated July 6, 1960 we need 
only. refer to the relevant assertions 


.in this counter-affidavit. In para 1 


the deponent stated that he had not 
been acting as a Sarpanch on June 6, 
1957 and with regard to Annexure 34 
it was submitted that the entire docu- 
ment had been written by Shri B, P. 
Joshi, Mantri whose duty it was to 
see that the provisions of the Pancha- 
yat Raj Act and 'rules and bye-laws 
made thereunder and all orders issued 
or authorised by the Government or 
prescribed authority were complied 
with by’ the Goan: Panchayat and 
Nyaya Panchayat and to bring to their 
notice any irregularity or omission on 
their part. Shri Chhotey Lal, Saha- 
yak Sarpanch had jgone out on ‘June 3. 
1957 and had asked the deponent to do 
ministerial work which he could - do 
under the Act. Radhey Shyam, res- 
pondent, filed a further rejoinder to 
this counteraifidavit on the same day 
viz: July 24, 1960 but in this rejoinder ` 
nothing new was Stated on this point. 


3: ‘On December 10, 1962. 
Radhey Shyam, respondent, moved in 
the High Court an application under 
Section 476, Criminal Procedure Code 
for the appellant’s prosecution. The 
learned Single Judge directed by his 
order dated January 27, 1964 that a 
complaint -be made against the appel- 


lant in respect of two counts, one of 
them, which survives 


for our con- 
sideration, being. that he had made-a 
false statement in paragraph 10 of his 
affidavit dated July 6, 1960 to the 
effect that he hadi not been acting as 
Sarpanch till December 7, 1957. On 
Chajoo Ram’s appeal before a Division 
Bench it was urged on behalf of 
Radhey Shyam asia preliminary point 
that the appeal was premature. This 
point was referred to a Full Bench, 
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which answered the reference negativ- 


ing the preliminary objection. When 


the appeal came back to the Divis.on 
Bench .it was argued on- behalf of zhe 
appellant that in view of the privi- 
sions of Section 479-A, Criminal Pro- 
cedure Code no prosecution could be 
taken under Section 476 of. the Code: 
This contention was.repelled and. it 
was held that a person filing an affi- 
davit in court could not: be considered 
to have appeared as a witness bere 
that court as contemplated. by =ec- 


tion 479-A. Dealing with the merits 


the Division Bench of the High Court 


observed that the respondent had rklac-. 


ed on .the record four receipts (os. 
39 to 42) and “a copy of the rerort 
supposed to: have been submitted by 
the appellant as Sarpanch to the 
Panchayat Raj Officer” indicating that 
the appellant had acted as Sarpanch 
between June 4 and June 6, 
The appellant’s ‘explanation, that 
Chhotey Lal, Sahayak Sarpanch was 
on leave from June 4 to June 11, 1957. 


and that the appellant had merely 


worked for Chhotey Lal in those cays, 
‘was not accepted for the reason that 
this explanation was neither included 
in the affidavit filed by the appellant 
in reply to the application under Eec- 
tion 476, Criminal P. C. nori a 
supplementary affidavit filed by aim 
in connection with some other matter. 
The fact that Radhey Shyam, respon- 
dent, was prompted by considerations 
of malice in initiating these proceed- 
ings was considered to be immatezial. 
With respect to the second statem=nt, 
which was also the subject matter of 
the learned Single Judge’s direction, 
the Division Bench held that charg>-to 
- be unsustainable and the order of the 
single Judge directing a complain; to 
be filed with respect to that charge 
was set aside. The appeal was accord- 
ingly allowed in part and in regard to 
para 10 of the affidavit dated July 6, 
1960 it was dismissed. It is this order 
which is assailed -before us. >€ 

4. ` The first point which was 
pressed before us reletes to the effect 


of Section 479-A, Criminal P. C, This 
section was added to the Code of 


Criminal Procedure by Act 26 of 1955, 


with the object of eradicating the evils 
of perjury. It overrides the provisions 
of Sections 476° to 479. In suk-sec- 
tion (6) it is expressly _ provided that 
no proceedings shall be taken under 
Sections 476 to 479 (inclusive) foz the 
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prosecution of a person for giving or 
fabricating false evidence if in respect 
of such a person proceedings may be 
taken under: this section. The ques- 
tion to be seen, however, is, if Sec- 


- tion 479-A applies to the present case. 


Sub-section (1) of this section, so far 
as relevant, lays down that notwith- 
standing anything contained in Sec- 
tions 476 to 479 (inclusive) when a 
civil, revenue or criminal Court is of 
opinion that any person appearing 
before it as.a witness has inten- 
tionally given false evidence in any 
Stage of judicial proceedings or has 
intentionally fabricated false evidence 
for the purpose of being used in any 
stage of the judicial proceeding it may, 
after- complying with the other condi- 
tions contained in this section, make 
a complaint in writing and forward 
the same to a Magistrate. The crucial 
point to be noticed in this section is} 
that it is only a witness who has ap- 


' peared before the Court who can be 


proceeded against. . Now, the appel- 
lant quite clearly did not appear as 
a witness before the High Court. He 
undoubtedly filed sworn affidavits but 
it is not possible to hold that by 
doing so he could be said to have ap- 
peared as a witness. Section 479-A, 
Criminal P. C., is, therefore, inappli- 
cable and it cannot. operate as a 
bar to the proceedings under Sec- 
tion 476, Criminal P. C, 


5. Before dealing with the 


merits of the case we consider it pro- . 


per to refer to the proceedings before 
the District Magistrate, Bharaic pur- 
suant to the order of the High Court 
dated September, 4, 1961. An enquiry, 
it appears, was got made by the 
District Mapistrate through the Sub- 
Divisional Magistrate (Shri Nageshwar 
Singh). According to the report of 
the Sub-Divisional - Magistrate dated 
January -4, 1963 Chajoo Ram, appel- 
lant, was only found to have commit- 
ted some irregularities in disposing of 
the cases but without any dishonest 
motive on his part. In the opinion of 
the Sub-divisional Magistrate, no ac- 
tion was called for against the appel- 
lant. It appears that the District Magis- 
trate on February 17, 1963 desired a 
further probe into the matter. Shri K. 
P. Mathur, S. D. O. after going through 
the records..of the Nyaya Panchayat 
once. again endorsed the report of his 
predecessor: observing: i 
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- “I also agrée with Shri Nagesh- 
war Singh that the allegations had no 
mala fide intention, the irregularities. 
that had been found were due to in- 
-experience or ignorance and are mostly. 
commonly found in all Nyaya ` Pan- 
chayats not only in this district but in 
other districts also, Shri Chajoo Ram 
does not appear to ‘have. sous his 
position in anyway.” : 


It appears that ioe EER 
also the i y “had filed an affida- 
vit on December 8,'1961, affirming that 
he had not acted’ as. Sarpanch for .one’ 
year and that Chhotey Lal, Sahayak- 
Sarpanch looked after the work of 
the Sarpanch during that period.” 
Radhey Shyam, respondent presented. 
an application under Section 476, Cri- 
minal Procedure Code in the Court of 
the District Magistrate ‘also -praying 
for the appellant’s . prosecution under 
Sections 193/181/182, Indian Penal Code 
for having deliberately: filed a false 
alfidavit. ` The. matter was enquired 
into by thè District “Magistrate and 
after going through the entire material: 
placed before him he came to the con- 
clusion that the explanation given by 
Chajjoo Ram was quite plausible and: 
it was "doubtful to deduce” from the 
material placed before. him “whether 
he had really acted. as a Sarpanch of 
the Nyaya Panchayat ‘or only as a 
Panch”. The District Magistrate spe- 
cifically referred to the files of some 
eases on which Radhey Shyam had 
. relied in support of his: allegation that 
the appellant had acted as Sarpanch . 
but the District Magistrate was unable 
to uphold- this allegation. Four 
receipts Nos. 77 and 59-to 61 were also 
. relied upon by Radhey Shyam in sup- 
port’ of his -allegation but here again. 
the District Magistrate was unable to. 
hold that the appellant had acted’ as 
Sarpanch.. As a result .of the pre- 
liminary enquiry ‘the . District Magis-. 
trate held that the case of swearing 
a false affidavit was not made out - 
against the appellant and the notice 
issued to him was discharged:on May 
4, 1964.. Radhey Shyam ‘took the 
matter on appeal to the Court of the 
Sessions Judge assailing the order of 
the District Magistrate’ dated May | 
4, 1964, but without success. That 
“Court ‘also came to the conclusion that 
the appellant was not shown to have 
acted.as Sarpanch during the period in. 
question. The final conclusion of the 


A.LR, 


Sessions Judge Was epres in these 
words: : 
` “Fhe Court hag also to’ consider 
whether after- filing a complaint 
there is a possibility of conviction. 
The laches pointed'out on behalf 
the appellant committed by Chajju 
Ram can be explained ` easily in law 
Courts. I agree with. the learned 
counsel. for the respondent that the 
possibility of the conviction of the res~ 
pondent appears to! be quite remote. 





-The learned Court below after care- 


fully considering -the facts and cir 
cumstances of the ¢ase came to the 
conclusion that it'is) not a fit case in 
which a complaint should be filed, and 

agree with this view of the learned 
lower Court. All: the ` circumstances 
bave been fully explained © by Chajju. 

am’ 


We are informed at the bar that a. 
revision to the High Court against the 
order of the Sessions Judge was. also 
dismissed but that order is not includ- 
ed in the printed record. 


6. . Before us reliance. has 
been placed. on four receipts viz: 
receipt Nos. 59. and (60 dated June 4, 
1957 for 12 ps, as price of application. 
form, receipt No. 61 dated June 6, 
1957 on account of rice of application 
form and receipt No. 77 ‘dated June- 
4, 1957 . for. 53- ps. on account of 
summons fee which’ is said to have 
been received by. the “arola On 
these days, according to the appellant, . 





‘the Sahayak Sarpanch was on - leave, 


There. is nothing to! suggest that this 
explanation is false; and we do-not 
think. that on the basis of these three 
receipts: the appellant can be-said to 
have ‘acted as .a Sarpanch, -It is.-not 
shown that this- ‘was | the function -only. 
of the Sarpanch and a Panch could in 
no circumstances -si a receipt.. The 
next document- on which reliance is 
placed. is a kind of a. report to the 
Panchayat Raj Officer dated June 6, 
1957 informing him. that some Panchas 
-had not attended since the establish- 
ment of the Panchayat. In this docu~ 
ment the appellant's signatures and 
the signatures of: the Secretary, B. P. 
Joshi, both appear below the endorse- 
ment forwarding this report to © the 
Panchayat Inspector!.: for information 
and necessary action, This -was. : ex- 
plained by the appellant in his aff- 
davit where. he stated that-the Secre- 
tary had inserted the word “Sarpanch™ 
and on the appellant's objection to 


| 
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the use of this word, the Secretary 
. had replied that this was a fermal 
matter. From this document also -we 
do not think it is possible to hold 
that the appellant intended to aci as 
Sarpanch on June 6, 1957. 


7. The prosecution for perjury 


should be sanctioned by Courts only 
in those cases where the perjury ap- 
pears to be deliberate and conscious 


- jand the conviction is reasonably pro- 


bable or likely. “No doubt giving of 
false evidence and filing false afficavits 
is an evil which must be effectively 
curbed with a strong hand but to start 
prosecution for . perjury too readily 


and too frequently without.due care. 


and caution ‘and on inconclusive and 
doubtful material defeats its very 
purpose. Prosecution should be order~ 
ed when it is considered expediert in 


the interests of justice to punish the 


delinquent and not merely bezause 
there is some inaccuracy in the state- 
ment which may be innocent or im- 
material. There must be prima facie 
ease of deliberate falsehood . en a 
matter of substance and the Court 
should be satisfied that there is rea- 
sonable foundation for the charge. In 
the present case we do not think the 
material brought to our- notice was 
sufficiently adequate to justify the 
_ conclusion that it is expedient in the 
interests of justice to file a complaint. 
The approach of the High Court seems 
somewhat mechanical and superficial: 
it does not reflect the’ requisite judi- 
cial deliberation: it seems to have 
ignored the fact that the appellant was 
a Panch and. authorised to.act as 
such and his explanation was not im- 
plausible. ‘The High Court further ap- 
pears to have failed to give requisite 


weight to the order of the District 


. which was confirmed by 
the Sessions Judge, in which it was 
considered. inexpedient to iritiate 
prosecution on the charge of alleged 
false affidavit that: the appellant had 
not acted as Sarpanch ‘during the 
period of the stay order... The subject 
matter of the charge before the 
District Magistrate was substartially 
the sarne as in the present case. Lastly, 
there is also. the auestion...of long 
lapse of time of more than ten years 


Magistrate 


since the filing’of the affidavit which 


is the subject matter of the charge 
This factor is also not wholly irrele~ 
vant ‘for. considering the question of 
expediency of initiating - prosecution 
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for the alleged perjury. In view of 
the nature of the alleged perjury in 
this case this long delay also militates 
against expediency of prosecution. 
And then by reason of the pendency 
of these proceedings since 1962 and 
earlier similar proceedings before the 
District Magistrate also the appellant 
must-have suffered both mentally and 
financially. In view of all these cir- 
cumstances we -are constrained to 
allow the appeal and set aside the 
order directing complaint to be filed. 


. Appeal allowed. 
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- S. M. SIKRI AND 
P. JAGANMOHAN REDDY, JJ. 


(1) Shaikh Alimuddin Ahmed (In 
Cri. A. No. 172 of 1968) (2) Kali Prasad 
Poddar (In Cri A. No. 232 of 1968), 
Appellants .v: The State of West 
Bengal {in both the Appeals), Respon- 
dent. 

Criminal Appeals Nos. 172 and 232 
of 1968, D/- 22-3-1971. 


Constitution of india, Article 136 
— Where the order of commitment 
passed by. the Magistrate is not based 
on any evidence and it has the effect 
of harassing the appellant and the 
revision filed before the High Court is 
summarily dismissed, it is a fit case in 
which the - commitment | should be 
quashed — (X-Ret.: — Criminal P. C. 
(1898), Section 207-A). (Para 5) 


Mr Debobrata Mukherjee, Sr. 
Advocate, (M/s. D. N. Mukherjee and 
Samarendra Rudra, - Advocates, with 
him), for Appellant (In Cr. A. No. 172 
of 1968):: M/s. S. L. Sharma and K. K. 
Sinha, Advocates, for Appellant (In Cr, - 
A. No. 232 of 1968); Mr. P. K. 
Chatterjee; Advocate, and Mr. G. S. 
Chatterjee, Advocate, for Mr. Sukumar 
Basu,. Advocate, for Respondent (In 
both the Appeals). 

The Judgment: of the Court was 
delivered by ad 


P. JAGANMOHAN REDDY, J.: — 
Special Leave has been granted by 
this Court to the . Appellant Shaikh 


ETE EAE E H E E 
*(Cri. Revision Nos, 623 and 622 of 
‘1968, Df- 21-6-1968 - — Cal) 
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Alimuddin Ahmed (Criminal Appeal 
No. 172 of 1968) and Kali Prosad 
Poddar, Appellant (Criminal Appeal 
No. 232 of 1968) against the summary 
dismissal by the High Court of Cri- 
minal Revision Petitions filed by them 
in which they challenged the order of 
the Presidency Magistrate, 6th Court, 
Calcutta, committing them to stand 
trial in the Sessions Court for offences 
under Sections 120-B-420, Indian 
Penal Code. The circumstances in 
which the Appellants were committed 
to the Sessions Court arose out of a 
complaint filed by Bidhu Bhusan 
Bhattacharjee alleging that Ramgopal 
Neotia of Geekay Corporation, Sudhir 
Chatterji a salesman of the India 
Automobiles in conspiracy with Ap- 
pellants Alimuddin Ahmed and Kali 
Prosad Poddar sold a second-hand 
Bedford Diesel Chassis representing it 
to be a new one. It. appears that 
Shaikh Serajuddin. had purchased | in 
the name of his son the Appellant 
_ Alimuddin a Bedford Diesel chassis on 
hire purchase basis from India Auto- 
mobiles through a firm of Financiers 
known as Geekay Corporation. The 
transaction was put through on 31-5-60 
when Rs. 29404/60 was paid by the 
Geekay Corporation to India Auto- 
mobiles in full payment of the lorry. 
It. also appears that the Appellant had 
a body built thereon for Rs. 1850/-. 
It is however asserted that since no 
road permit was granted to Alimuddin, 
the vehicle could not be registered 
and consequently about 15 months 
thereafter the same lorry was sold to 
the complainant by the Salesman, 
Sudhir - Chatterji of the India Auto- 
mobiles through the same | Finance 
Corporation which cancelled the agree- 
ment with Alimuddin and entered into 
an agreement with the complainant 
instead. By this transaction the com- 
plainant was able to -purchase the 
same vehicle, with the 
was originally built -for. Alimuddin 
Ahmed and for which the complainant 
paid Alimuddin by cheque Rs. 1850/-. 
The complainant thereafter obtained a 
Road permit and plied the lorry be- 
tween Calcutta ‘and* Ranchi till about 
March, 1962.. By this time -he had 
done about 16000 miles and when the 
Engine began to give trouble he sent 
it for repairs to M/s. Howrah Motor 
Accessories. It was then that he came 
to know that the engine of the lorry 
‘was not a new one and needed to be 


7) 


-against Sudhir Chatterji 


body which . 


_Yread with 420, 


1 
( 
i 
1 
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‘rebored. Later when the complainant 


committed defaults in payment of 
instalments, M/s. Geekay Corporation 
took possession: of | the lorry after 
which a complaint | was lodged ‘with 
the Deputy Commissioner of ‘Police 
and Ram- 
gopal Neotia under Section 120-B read 
with 420, Indian Penal Code for con- 
Spiracy and cheating in having sold 


-him an old vehicle by misrepresenting . 


it as anew one. After investigation 
a challan was filed! by the Police. on 
27-2-64 against Ramgopal Neotia and 
Sudhir Chatterji in' which. the Appel- 
lant Alimuddin Ahmed, the Appellant’s 
father Serajuddin and Appellant Kalf 
Prosad Poddar were cited as witness- 
es, While this challan “was . pending 
against the said accused the com- 
plainant filed on 25-1-65 a petition for 
the issue of warrants for the arrest of 
Jyotirmoy Mukherjee, Kali Prosad 
Poddar, Shaikh Serajuddin and Shaikh 
Alimudin Ahmed alleging that as there 
was a prima facie case against 
them under Section! 120-B read with 
Sections 420 and 467, Indian Penal 
Code they should be arrested. On this 
application the Magistrate directed the 
Investigation Officer|to submit his re- 
port and on 9-2-65 he rejected that 
petition on the ground that having 
regard to the Police! report no further 
orders were necessary. The complain- 
ant filed another ‘application with 
similar prayers against the Appellant 
Alimuddin Ahmed jand Poddar on 
11-3-65 and on the same day that. peti- 
tion was also rejected. The com- 
plainant perhaps believed that per- 
severance pays, for: he filed a third 
petition on- 17-4-65 which was also 
rejected: The fourth attempt was not 
however direct in that he apparently 
persuaded the Public Prosecutor and 
the Investigating Officer to move the 
Court which they did on 20-5-65. An 
application was presented for amend- 
ing the challan by including the name 
of Alimuddin Ahmed and Poddar as 
accused and for submitting the amend- 
ed challan; The (Magistrate azter 
perusing the amended challan on 26-5- 
65 ordered them |to be summon- 
ed for offences under Section 120-B 
I. P. C. ‘whereupon 
Ramgopal Neotia and Poddar filed two 
separate Criminal Revisions in the 
High Court challenging this order. On 
28-4-67 the High Court allowed . the 
Criminal Revision Petitions and - set 


~ the Magistrate”, 


y 


“y 
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aside the order. of the Magistrate cn 
the ground: that. a supplementary 
charge-sheet could not’ be filed by the 
Investigating Officer as in its view 
“Any further investigation into the 


offence would trench: on the cogniz-.. 


ance that has already been taken by 
_ While quashing the 
supplementary charge-sheet the High 


Court observed -that “if in the course - 


of the inquiry that has.-been started 


the Magistrate finds evidence to in- 


dicate that these 2 persons named in 
the supplementary: .charge-sheet . are 
guilty, he would be quite competent 
to summon them after the conclusion 
of the inquiry and to:direct their pr- 
secution”’, In the result it directed the 
discharge of Appellants ‘Poddar and 
Alimuddin Ahmed. “After the- High 
Court’s order the. Magistrate -while 
committing Neotia and Chatterji for 
being tried by the Sessions Court -on 
12-2-68 directed the summoning of 


Alimuddin Ahmed and Poddar and on. 


10-5-68 on the same material in which 
Weotia and Chatterji:-were committed, 
committed them to answer the charges 
referred ‘to above. Against this. ord=r 
both the Appellants filed - separate 
Revision Petitions which were surm- 
marily rejected by the High Court. 


‘2, In this ‘Appel the aes 
question is whether on the admitted 
facts as presented by the prosecution 
is there a prima facie case agairst 
the Appellants. to.answer the charze 
for which they have been committed, 
The complainant had: purchased tre 
vehicle from ‘India. Automobiles 
through the Agency of a Finance firm 
Geekay Corporation... In the sale of 
this vehicle.to him Appellant Alimu-~ 
ddin is said to have helped the other 
accused. . 


"g The case » against Kali "Prosad 
Poddar is that he had given à sale ncte 
Ex. 15 on Behalf of India Automobiles 
causing it to be believed that it was 


issued by an authorised dealer of the . 


Hindustan Motors Manufacturers of 
Bedford Trucks at å time when it had 
ceased to be so. It is therefore alleg- 
ed that the sale letter being a 
document. which created a right to a 
valuable security the dccused by iss 
ing such a‘document committed an 
offence under Section 467 read with 
471, - k P. Ci 


Tt is not. disputed that. when 
the vehicle was sold. to Alimuddin by 


S. Alimuddin v. State of. W. B. (Reddy J:) 
India Automobiles they were the auth- 


-any way induced the complainant, 


` the conspiracy and have furthered 
‘by being a party to the sale transac- 
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orised - dealers of Hindustan: Motors, 
Ltd. The modus operandi in purchas- 
ing. a vehicle under the hire purchase 
agreement was that the intending 
purchaser: would negotiate with the 
hire-purchase financier and on signing 
the, agreement and complying with the 
requirements as to initial payment the 
purchase amount of the vehicle would 
be paid by the Financier to the dealer. 
After the amount: is received by the 
dealer he would issue a sale note but 


‘under the agreement the ownership of 


the vehicle would ‘vest in the hire 
purchase financiers . and would con- 
tinue to do so till such time as- the 
last of the instalments. is paid. It is 
in evidence that Alimuddin paid five. 


-instalments to: Geekay Corporation and 


Since he could not get the Road. per- 
mit the vehicle was not taken away 
‘but left in the godown of India Auto- 
mobiles and subsequently as already 
noticed, on the request of Alimuddin 


‘Ahmed the vehicle was sold to the 


complainant and a sale note Ex. 15 
was given by Sudhir Chatterji, There 
is’ absolutely no evidence against the 
Appellant Alimuddin that he had in 
or 
has been a party to any conspiracy to 
cheat him. In this case. we refrain 
from even saying. that there is evi- 


dence to support the prosecution of 


cheating but, assuming that there is 
prima facie evidence’ to support the 
commitment of a charge of conspiracy 
and cheating against Neotia and 
Sudhir. Chatterji, there is none at all 
against thé appellants.. It is contend- 
ed.that the evidence of the complain- 


‘ant and P, ‘Ws. 3 to 6 would show that 


the accused must havé been aware of 
it 


tion. All that the complainant P, W. 1 
states about Alimuddin is that he gave 
a cheque for Rs. 1850/-- Ex. 8 towards 
the cost of the body ‘built in favour of 
Alimuddin. When he asked Sudhir 
Chatterji he said it was Alimuddin who 
built the body of the lorry. Now this 
statement: does not implicate the- ap- 
peilant’. in any way because even if 
true it was not made by him: The 
further statement of the complainant 
that the engine is an old one is hear- 
say because he says that he was told 
that the engine was old. He also says 
that he knew: Kali Prosad:Poddar of 
India Automobiles but he had no talk 
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with him. P. W, 2 does not in any 
way implicate the appellants. P. W. 3 
says that he had earlier seen the lorry 
-sold to the complainant with Serajud- 


din as he was told that he wanted to. 


sell the. vehicle,- that Serajuddin dė- 
maanded Rs. .26,000/~ for it but he did 
not want to. purchase it as it was an 
-old lorry... The witness 
that there was a‘number plate on the 
Jerry when he. saw it at Serajuddin’s, 
but there is nothing to show whether 
it was a trade number plate which all 
dealers are entitled to exhibit after 
eomplying with the provisions of the 
Motor Vehicles Act- or was it a plate 
bearing the number given on the Regis- 
tration of the: Vehicle. .It may also be 
. mentioned that Serajuddin is dead and 
so this fact carinot be corroborated. In 
any case there was no attempt to show 
that the Vehicles sold to the complain- 
ant was at all Registered before. If it 
was nothing would have been easier to 
establish that fact.. P. W. 4 is an Assist- 
ant in the office of the Registrar.of 
Companies: at Calcutta.. He says that 
there jis no company in the name of 
India Automobiles Registered in their 
office but there is.a company known 


as India Automobiles (1960) Ltd., .re-. 


pistered on 19-2-1960. P. W. 5 is an 
old employee of the India Automobi- 
- les. According. to him, India Autemo- 
biles sold vehicles even. after India 
‘Automobiles (1960) Ltd. came into ex- 
istence because it had some stocks to 
dispose of. The vehicle sold to ‘the 


complainant, he says was delivered from. 


the Casipur godown of India Automo- 
biles and it is the same. vehicle which 
was originally.. sold. to Alimuddin 
Ahmed. He further: stated that Ex. 16 
sale note was sent to the Financier and 


that if there is a second sale they issue’ 


fresh sale letter at the request of the 
Financier: The first.sale-letter in res- 
pect of the transaction with Alimuddin 
was taken back and cancelled ` when 
: issuing the second sale letter. P:W.'6 
is a Sales Executive. of Hindustan 
Motors. Ltd. -According to him India 
Automobiles were their Agents ‘and 
were authorised to, sell Bedford Trucks 
upto. 31-12-60. From ..1-1-61. India 
Automobiles (1960),. Ltd., was appoint- 
ed as their Agents: so far -.as 
unsold vehicles are concerned he said 
that the agreement between the dealers 
and their firm . covered: this but he 
does not know what: that agreement 
was as he is.a new employee.: i 


also ~ stated 


5. . This evidence; without any 


alee to appreciate or weigh it, to 


determine whether it is believable or 
not. dees not in} any way implicate 
either of the \appellants. Notwith- 
standing the change in the dealership 


from india Automobiles to the Limited 
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Company of the same name there was ` 


no impediment for the former to sell 
the unsold vehicles in its-godown or 
to give sale notes i in respect thereof to 
customers who purchased them. The 
complainant on his own showing knew 
that a body had been’ built thereon for 
which he had. to pay Rs. 1850/- to 
Almuddin and | which be -paid by 
cheque. Even on his showing he 
knew. that the mileage. recorded at 
the time of the purchase of thẹ vehicle 
was 400 miles and admits that "A néw 


ear may -be.sold| after running at the 
‘place of sale ‘for 1000. miles”. 


That 
he would have been put on inquiry if 
it was: a second-hand vehicle is also 
apparent from his evidence. There is 
in our view - not ‘an: iota. of evidence 
that a second-hand vehicle: was sold 
except for the statement of. the com- 
plainant which is)merely hearsay. The 
atiempt of the complainant to involve 
the Appellants is nothing but -harass- 
ment and we consider this to bea fit 
case in which the Commitment order 
should be: quashed, which we do.’ The 
Appeals: are accordingly allowed. 
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Mannan Lal, Appellant v. Mst, 
Chhotka Bibi (dead) by her legal re- 
presentative and others, Respondents. 

Civil „Appeal. No. "644 of 1967, D/- 
10-4-1970. . | 

U. P. High Court ` (Abolition of 
Letters -Patent (Appeals) Act (14 of 
1962}, -Section 3 ~- Bar against fil- 
ing Letters Patent Appeals — An in- 
sufficiently stamped memorandum of 
appeal filed before the commencement 
of the Act, if it is accepted on pay- 
ment of deficit fees as directed by 
High Court even 


CO/bDO/B787/ 70/MLD/C ` 





1 


4 


after the commence- - 
mint of the Act, ‘it ean be treated as 
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an appeal pending on the date im- 
mediately preceding the date of en- 
forcement of the Act — In such case 
the bar. of Section 2 will not operate 
—- (X-Ref.: — Court-fees Act oe 
Section 4) (X-Ref.: — Civil P. C. 
_ (1908), Section 149, Order 41, Rule 1) 
— ATR 1964 All 552 (FB), Reversed. 

: (Paras 10, 12, 14 and 22) 

Section 149 of Civil P. C. miti- 
gates the rigour of Section 4 of tke 
Court-fees Act and it is for the Couzt 
to harmonise the provisions of both 
the Court-fees Act and Civil P. C. ky 
reading Section 149 of Civil P. C. as 
proviso to Section 4 of Court-fees Act 
and allowing. the deficit to be made 
good within a period of time fixed ky 
it. If the deficit is made good no 
possible objection can be raised on the 
ground of bar of limitation, as Sec- 


tion 149 expressly provides that the . 
s- document is to have validity with 


retrospective effect. -AIR 1964 All 552 
(FB), Reversed. (Paras 10, 12, 14, 22) 


Cases Referred: Chronological Paras 


(1951) AIR 1951 All 64 (V 38) 
= 1950 All LI 802 (FB), Wajid 
Ali v. Isar Bano 

(1951) AIR 1951 All 79 (V 38) 
= 1950 All LJ 824 (FB), Hari 
Har Prasad Singh v. Beni 


Chand 
(1932) ATR 1932 PC 165 (V. 19) 
= 59 Ind App 283, Nagendra 
Nath v. Suresh . . 20 
(1929) AIR 1929 PC 147 (v 16) 
= 56 Ind App 232, Faizullah 
Khan v..Mauladad Khan 
-+ (1909) ILR 32 Mad 305 = 6 Mad 
‘LT 129 (FB), Gavaranga Sahu 
`y. Botokrishna Patro : 15 
(1890) ILR 12 All 129 = 10 AIL . 
WN 39 (FB),:Balkaran Bai v. 
Gobind Nath Tewari a 
Mr. Gobind Das, Advocate, and 
Mr. G. S. Chatterjee, of M/s. 
Kshatriya, and Chatterjee, for Appel- 
lant: Mr. C..B, Agarwala, Sr. Adv>- 
cate, (M/s, Yogeshwar Prasad and S. -xX 
Bagga, .Advocates, with him), for Res- 
pondent No. 1. 
` The following. Judgment of the 
Court was delivered by 


MITTER, J.: — In this appeal by 
certificate granted ` by the: Allahabad 
High Court the only question is, wte- 
ther Special Appeal No. 880 of 1962 of 
that Court was maintainable in view 
of the provisions of the U. P. Act XIV 
of 1962 abolishing such appeals. 


dt 
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‘date - of enforcement of 
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2. The said Act styled the 
U. P, High Court (Abolition of Letters 
Patent Appeals) Act came into foree 
on 13th November, 1962. Section 3 of 
the Act provided as follows:— 

*(1) No appeal, arising from a suit 
or proceéding instituted or commence- 
ed, whether prior or subsequent to the 
enforcement of this Act, shall lie to 
the High Court from a judgment and 
order of one Judge of the High Court, 
made in exercise of appellate jurisdic- 
tion, in respect of a, decree or order 
made’ ‘bya Court subject to the 
superintendence of the High Court, 
anything to the. contrary contained in 
clause 10 of the Letters Patent of Her 
Majesty, dated the 17th March, 1866 
read with Cl. 17 of the U. P. High 
Court’s (Amalgamation) Order, 1948, 
or in any law notwithstanding. 

(2) Notwithstanding anything con- 
tained in sub-section (1) all appeals 
pending before the High Court on the 
date immediately preceding the date of 
enforcement of this Act shall continue 
to lie and be heard and disposed of as 
heretobefore, as if this Act had not 
been brought into force”. 


3. The memorandum of appeal 
in Special Appeal No. 880 of 1962 was 
presented in the High Court on 9th 
November, 1962. There was some 
doubt as to whether the Court-fee 
paid in respect of the memorandum at 
the date of its presentment was suff- 
cient. . Ultimately however a Bench of 
the High Court directed the payment of 
additional court-fee and on that being 
dene the memorandum was accepted 
and registered in January 1963. The 
question before us is. whether there 
was an appeal. pending before the High 
Court on 12th November, 1962, i a4, 
the date immediately preceding the 
the above 
U. P. Act. i 


-4 Tt will not be ‘out of place 
to set forth a short history of the 
litigation culminating in the filing of 
the said memorandum of appeal. On 
2nd April, 1872 a property was mort- 
gaged with possession to one Beni 
Madho by- two mortgagors, namely, 
Girdharilal and Smt. Sunder Bibi for- 
a sum of Rs. 3,684/-, The first res- 
pondent herein claiming to be the re- 
presentative-in-interest of the mort- 
gagors claimed to have paid the 
amount of the mortgage money to res- 
pondents 2 to 7 herein: -on 10th 
September, 1945. She filed a suit on 
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September 26, 1946 being Suit No. 117 
of 1946 praying inter alia for eject- 
ment from the suit property of the ap- 
pellant (impleaded as defendant No. 1 
jn the suit) and another person im- 
pleaded as defendant No. 8, a sub- 
tenant. For purposes of jurisdiction 
and court-fee she valued the property 
in suit, i. e., a grove with houses, at 
Rs. 5,200/- besides Rs. 420/- by way of 
mesne profits. Alternatively she pray- 
ed for a decree for Rs. 3,684/~ in case 
possession and occupation was not 
decreed to her, 
1951 the Additional Civil Judge of 
Mirzapur dismissed the suit as against 
the appellant and defendants 3 and 4. 
The plaintiff, the first respondent here- 
in, filed First Appeal No. 309 of 1952 
in the High Court at Allahabad on 26th 
February, 1952. She valued the ap- 


peal at Rs. 4,816/- and-paid court-fee | 


amounting to Rs. 493-—-12—0. During 
the pendency of the appeal to the 
High Court, the original plaintiff died 
and her legal representatives were 
brought on record. A learned single 
Judge of the High Court allowed the 
appeal by a judgment rendered on 
10th September, 1962.. He held 
that the plaintiff was entitled to a 
decree for possession against respon- 
dents 1 and 8 and also passed a -decree 
for Rs.. 420/- against respondent No. 1 
alone. According to the learned Judge 
defendants 2 to 7 being the represen- 
tatives of the mortgagee were pro 
forma defendants and were not liable 
for the plaintiff's costs. On 8th 


November, 1962 the appellant (defen-. 


dant No. 1 in the suit) filed a 
memorandum of appeal which was 
ultimately. registered as Special Appeal 
No. 880 of 1962 paying court-fee 
amounting to Rs. 425/- on the basis of 
the valuation of the ‘property at 
Rs. 4,816/-. The Stamp Reporter of the 
Court reported that the court-fee 
stamps affixed to the memorandum 
were insufficient by Rs. 425/- accord- 
ing to the valuation of the property 
which was Rs. 8,920/- on the basis of 
the relief claimed. Counsel for the ap- 
pellant made an endorsement at the 
foot of the said report raising objec- 
tions thereto. The Joint Registrar 
made a note on 9th November, 1962 
reading: 


“Without going through the papers 

the question of court-fees cannot be 

_ decided forthwith. Let it be taket: as 
presented to-day.” 


' On 2nd November, 


A.L R. 


The order sheet shows thať 

“In compliance with the Registrars 
order dated 11th: December, 1962 an 
objection filed by: counsel for the ap- 
pellant was put ‘up with the Stamp 
Reporter's Report.” 


On 20th December, 1962 the Taxing 
Officer made a note that the deficiency 
of Rs. £25/- had been made good on 
that date by the! appellant and that 
counsel expressed his desire rot to 
press the objection raised earlier. 
The Taxing Officer directed that the 
matter be placed ‘before the Court for 
orders as to the acceptance of stamps 
to make good the deficiency and for 
amendment of the valuation of the 
Special Appeal. The matter appeared 
on the board of a Division Bench of 
the High Court on 31st December, 
1962 when it was adjourned till 3rd 
January 1963. On the last mentioned 
date the Bench allowed the amend- 
ment of ihe valuation of the appeal 
and directed the admission of the ap- 
peal and issue of notices. On the 
matter appearing before another Divi- 
sicn Bench on 4th January, 1963 an 
explanatory order, was made recording 
that the court-feeé on the memoran- 
dum of the Special Appeal was 
originally deficient because the First 
Appeal had been wrongly under- 
valued inasmuch as the valuation’ of 
the property had'been determined by 
the trial Court at-the figure of Rupees 
8,920/-. After that determination, the 
trial Court had called upon the plain- 
tiff to make up the deficiency in res- 


_ pect of the court-fee for the relief of 


possession and the plaintiff had com- 
plied with that order. Consequently 
the order of the trial court determin- 
ing the court-fee, payable as well as 
the valuation had. become final. The 
plaintiff should have valued the First 
Appeal at Rs. 2,920/- and his counsel 
was prepared to make up the defici- 
ency in ccurt-fee. | 


5. The point to note is that the 
appellant in the Special Appeal was 
prohably not very much to blame in- 
asmuch as he had valued the same ac- 
cording to the valuation put on the- 
First Appeal by the plaintiff herself to 
start with. The question however re- 
mains as to whether on the deficiency 
being made good the appeal could be 
bee age as one pending on 12th Novem- 

er, 


- 6 Appeals’ being ree of 
statutes or statutory rules, we must 
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turn to the Code of Civil Procedure 
first to find out how they are to be 
instituted. Order. 41 Rule 1 (1) lays 
down that: 


| Cary appeal shall be arend 
in the form of a memorandum ‘sizned 
by the appellant or his pleader and 
presented.to the. Court or to such offi- 
cer as it appoints in this behalf. The 
. memorandum shall be accompanied by 
a copy of the decree appealed from and 
“(unless the Appellate Court dispenses 
therewith) of ‘the judgment. on which 
it is founded.” - 

Sub-rule (2) of the rule provides that 
the memorandum shall set forth con- 
cisely: and under distinct heads, the 
grounds of objection to the decree 
appealed from without any ‘argument 
or narrative; and such’ grounds shall 
be numbered consectttively. - Under 
Rule 9:(1) of the Order:- 


“Where a emavandian of ‘avpeal 
is admitted, the ‘Appellate Court or the 
proper’ officer of ‘that’ Court shall en- 
dorse thereon the date of presentation, 

„and ‘shall register . the’ appeal i in a 
book to. be kept for the purpose.” 
Under sub-rule (2) such book is called 
the Register | of Appeals; Rule 22 of 
Order 41 ` gives the’ respordent, 
although he may. not have appealed 
from any part of the decree, the right 
to support the decree on any of the 
grounds decided against him and fur- 
ther to take any, cross-objection to the 
decree which he. could have taken by 
way: of appeal provided’. he. files such 
objection. in the appellate Court. in the 
manner laid down. Under sub-rule. (2) 
such cross-objection -has to be put up 
in the form of a memorandum. 

4. °Tt is necessary to note the 
‘relevant provisions. of, the Rules 
of the High Court of Allahabad 
made. in exercise. of the powers con- 
ferred by Article’225 of.the Corstitu- 
tion of India .and all other powers 
enabling the Court in that behalf with 
regard to the institution of . appeals 
generally and also.Spacial Appeals. . In 
Chapter 1, Rule 3`a Special Appeal’ is 
defined .as an ` appeal. from the judg- 
ment of one Judge: Omitting the 
words ‘which are not relevant, Rule 5 
of ‘Chapter VIII, provides: i 
l tAn appeal shall lie‘to the Court 
from the judgment ..........06. of one 
Judge made in the exercise of appel- 
late jurisdiction in respect of.a decree 
or order made in-the exercisé of appel- 
late jurisdiction by-a Court subjact to 
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the superintendence of the Court, 
where the Judge who passed the judg- 
ment declares that the. case is a fit one 
for appeal.” 

Chapter XI dedi in. general with the 
presentation of appeals and applica- 
tions. .Under Rule 1 of this Chapter 
every -memorandum. of appeal or 
objections must be presented for ad- 
mission in Court. This rule however 
does not: apply to appeals and applica- 
tions that may under the rules-of the 
Court be filed before the Registrar or 
other Officer, Under R. 3 of Chap. XI 
no memorandum of appeal shall be | 
presented unless it bears an office 
report specifying the matters mention- 
ed in Clauses (a) to (f) thereof. Clause 
(a) relates to the question whether 
the memorandum of appeal is within 
time or if beyond time, the’ period by 
which it is beyond time. Under 
Clause (d) a statement has to ‘be made 
whether any court-fee is payable or 
nat: he. matters mentioned in Clause 
(a) * ‘are; 


i “Where court-fee is payable, iiss 
ther the court-fee - paid is sufficient 
and in case it is deficient, the extent 
of such deficiency”. š 
The rule also lays down that where a 
report under Clause (e) cannot. be 
made-without an examination of the 
record, the office shall state that a 
further. report .would be made on 
receipt:of the record. Under Rule 4 
it is ‘open to the appellant or his 
advocate if he contests the office report 
as. to court-fee to take the memoran- 
dum of appeal to the Taxing Officer 
for the determination of his objection 
and the Taxing Officer must determine 
it forthwith.. Further, if the Taxing 
Officer decides that there is deficiency 
in the amount of the court-fee paid, 
the appellant or the applicant as. the 
case may be, shall make good such 
deficiency . before presenting 
memorandum or application to the 
Court; provided that if limitation is 
about-to-expire -and the time is too 
short to- -enable the appellant to make 
good: such deficiency, “ he can present 
the memorandum of appeal in Court 


and make’-good such deficiency within 


such: time as may be allowed by the 
a Under Rule 10 (2) of Chapter 


et a Special . Appia .from the 
judgment.of one. Judge. passed in the 
exercise of appellate jurisdiction, the 
memorandum of appeal, duly .stamp- 


the ` 
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ed, shall be presented within sixty days 
from the date of judgment. The 
memorandum of appeal need not be 
accompanied by a copy of the: judg- 
ment appealed from ora copy of: the 
decree -or formal order and the time 
taken in obtaining such copies shall not 
be excluded in computing the said 
period of sixty days”. ` 

Under ‘sub-rule (1) of Rule 21 of 
Chapter IX no memorandum of appeal 
shall be received if it is not in the pro- 
per form or it is not accompanied by 
the necessary documents. Under sub- 
rule (2): 


“Tf the required | documents are 
not supplied or the defects are not re- 
moved within the time allowed by the 
Judge or the Registrar, as the case 
may be, the application or memoran- 
dum of appeal shall be listed for rejec- 
tion before the Court”. . ` 
Rule 1 of Chapter XXXVIII lays down 
that a separate register of. institutions 
in the prescribed form has to be kept 
for each of the classes of cases men- 
tioned therein. The-14th item in the 
list. is “Special Appeals”. Under this 
rule cases must be entered in the 
register according to the date of ad- 
mission and no defective .case should 
be entered therein. -Under Rule 3 of 
this Chapter a register in -the prescrib- 
ed form has to be maintained of all 
defective cases under several classes 
mentioned in Rule ‘1. ‘including 
Special Appeals. Such cases have to 
be entered in the register according to 
the date of presentation and a record 
kept’ of the steps-taken: from time to 
time to remove the defect. ` As soon as 
the defect has been removed and the 
case admitted, it has to be entered in 
the appropriate register of institutions. 


8. The recital of facts given 
above show that the rules of the High 
Court were followed in this case and 
the requirements thereof were duly 
complied with. 


9. The Court Fees Äct, VIL.. -of 
1870, provides for the payment of 
various fees payable in respect of dif- 
ferent kinds of documents to be filed 
in Court.- Omitting the words which 
are not relevant, econ 4 lays down, 
that: i 


“No document of any of the kinds 
specified in the First or Second Sche- 
dule to this Act annexed, as charge- 
able with fees, shall be exhibited or 
recorded in, or shall be received or 
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furnished by, any: of the said High 
Courts in any case coming before such 
Court in the exercise of .......... saves StS 
jurisdiction as regards appeals from 
the judgments - of one or more 
J udges of the said Court, or of a Divi- 
sion Court. ..../...... s unless. in respect 
of such. document there be paid a fee 
of an.amount not less than that in- 
dicated: by either ofthe said Schedules 
as the-proper fee, for such document.” 
Among the documents specified in the 
First -Schedule chargeable with fees 
which are ad valorem are memoranda 
of appeal presented to any Court. 
Section 28 of the Act lays down that 
no document which: ought to bear a 
stamp under this. Act shall be. of any 
validity ‘unless, and until it is properly 
stamped. : This is however subject to 
the qualification that if any such docu- 
ment is through mistake or inadvert- 
ence received, filed; or used in: any 
Court without being, properly ‘stamped, 
the presiding Judge ‘or the head of the 
office as the case may be. or in the 
case of a High Court, any ‘Judge “of 
such Court, may, if he’ thinks fit, order 
shat such document be stamped’ as he 
may direct: and on such .document 
being. stamped accordingly, the same 
and every..proceeding relative thereto 
shall be as valid as if it had been pro- 
perly ‘stamped in the’ first instance. 


10. As. an appeal | under the 
Code of Civil Procedure can only be 
preferred in the form: of a memoran- 
dum laid down in Order 41, Rule 1 of 
the Code and further as the memoran f 
dum of appeal has to be stamped ` 
accordance with ‘the’ Court Fees Me 
it would appear © that unless there 
were some saving provisions such a 
memorandum if not properly stamped 
could not be received at all by the 
High Court when a litigant desired to 
file an appeal or a Special Appeal. 
The rules of the Allahabad High Court 
specified above are aimed at adjudica- 
tion of any dispute or objection. as to 
court-fee payable on! a memorandum 
cf appeal. When it lis found that: the 
court-fee paid is deficient, the’ Court 
has power to allow time - for the pur- 
pose of making - the) deficiency good. 
Even where limitation is about to ex- 
fire and the time is too short to enable 
the appellant to make .good the defi- 


seevasono 


-ciency the Court may allow the liti- 


gant time for the purpose. This shows 
taat the Court can keep on its file a 
memorandum of appeal although in- 


i 
1 


| 
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sufficiently stamped and the Court will 
ordinarily allow an opportunity tc the 
appellant to make good ‘the deficiency 
and will not throw it out of hand.: The 
Court. Fees Act however lays an 
embargo on the. Court from receiving 
any document including a memoran- 
dum of appeal if it is.not~ properly 
stamped.. This ~ provision of law was 
strictly construed in the case of Bal- 
karan: Rai v. Gobind ‘Nath Tiwari, 
(1890) ILR .12 All 129 (FB) where the 
Allahabad .High Court: took the view 
that where a memorandum of appeal 
was insufficiently stamped when ten- 
dered was subsequently stamped suffi- 
ciently, the affixing of the full stamps 
would not have a retrospective effect 
so. as to validate the original pres=nta- 
tion unless it has been,done by order 
made under the second paragraph of 
Section 28 of the Court Fees Act. In 
that case the Court allowed the pre- 
liminary objection. that .as the making 
good of the deficiency had taken place 
after the period of limitation there was 
before the Court no valid appeal ; in 
regard whereof a decision ONIE be 
given on merits.. : 


11. The. rigour of the law as 
interpreted in! this decision’ was miti- 


gated by the amendment of the Code 


of Civil Procedure of,1882 by the inser- 
tion of Section 582-4 by Act VI of 
1892 reading: 


f “If a qaeriorandiin of PE ‘or 
application for a review of judgment 
has been presented within the proper 
period of limitation, but: is written 
upon paper: insufficiently stamped. and 


_the insufficiency of the Stamp was. 


caused bya mistake on the part. -c£ the 
appellant .or applicant as to the 
amount of ‘the requisite | ‘stamp, the 
memorandum of appeal or application 
shall have.the same effect, and be | as 
a as if it had been properly stamp- 
e 


; Provided that sich appeal o2 ap- 
plication’ shall be rejected unless the 
appellant: or applicant supplies the rē- 
quisite stamp within a reasonable time 
after the discovery of the’ mistake « Te 
be fixed by the Court”: 
The above provision was enacted in. a 
slightly different form in the: Codé . of 
1908: Section’ 149 of the new Code 
reads:- `- ; 2 fine TSEN 
“Where. the whole or any part of 
any fee. prescribed for any docrment 
by the law. for the time being in force 
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relating to court-fees has not been 
paid, the Court may, in its discretion, : 
at: any stage, allow the person, by 
whom ‘such. fee is payable, to . pay’ the 
whole or part, as the case may be, of 
such court-fee; and upon such pay- 
ment.the document,” in respect - of 
which such fee is payable, shall have 
the same force and effect as if such 
fee had been paid in the first instance”. 


12. . The. above section there- 
fore mitigates the rigour of Section: 4 
of the Court Fees Act and it is for the 
Court.in.its discretion to allow a per- 


‘son who has filed a memorandum of 


appeal with deficient .court-fee to make 
good the ‘deficiency and the making, 





the time’ when it ‘was first pss i 
Court. 


13. In our view in dmden 
the question as to the- maintainability 
of an appeal when the Court-fee paid 
was insufficient to start with but the 
deficiency is made good later on the 
provisions of the: Court Fees Act and 
the Code of ‘Civil Procedure have to 
be read. together to form a harmonious 
whole dnd no effort. should be made. 
to give precedence to provisions in.one 
over those-of the other unless the ex- 
press-words of a statute clearly over- 
ride those of. the other, l 

Apart from the’ decisions 
bearing on the ‘point, there can.in our 
Opinion; be no. doubt’that Sec. 4 of 
the Court Fees Act is-not the last word 
on the subject and’ the Court must 
consider the provisions of both the Act 
and the Code’ to harmonise the two 
sets of provisions which can only be 
done by. reading Section 149 as a. pro- 
viso to Section 4 of the Court Fees 
Act by allowing «the deficiency to be 
made good within a, pericd of time fix- 
ed by. it. If the deficiency -is made 
good no possible objection can be rais- 
ed on the ground of the bar. of limita- 
tion: the’ memorandum of appeal must 
be treated’ as one filed within the 
period fixed by the Limitation Act 
subject to any express provision to the 
contrary. in that Act. and the appeal 
must be treated as pending from the 
date when the memorandum of appeal 
was presented. in Court." In our view 
it must be treated as. pending from the 
date of presentation. not only for the 
purpose of limitation but. also for the 
purpose of “sufficiency as to -court-fee 


o 
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under Section 149 of the Code. If such 
a construction be accepted, the bar of 
Section 3 of the Abolition of Letters 
Patent Appeals Act of 1962 would not 
operate in the instant case. 


15. In the case of Gavaranga 
Sahu v. Botokrishna Patro, (1909) ILR 
32 Mad 305 (FB) a Full Bench of the 
Madras High Court was called upon to 
adjudicate on the question of the 
validity of a plaint ‘presented on a 
paper insufficiently stamped to start 
with but where the deficiency was 
made good within the time given by 
the Court under Section 54 (b) of the 
Code of Civil Procedure, 1882. Sec- 
tion 54 (b) of the Code of 1882 is 
reproduced in Order 7, Rule 11 of the 
Code of 1908. Under the said provi- 
sions a plaint has to be rejected if the 
relief sought is properly valued but 
the plaint is written upon a paper in- 
sufficiently stamped and the plaintiff 
on being required by the Court to 
supply the requisite stamp within a 
time to be fixed by it fails to do so. 
The argument advanced in that case 
before the Court appears to have been 
to the effect that a plaint which was 
not sufficiently stamped within the 
period of limitation was not a valid 
plaint at all. In the order of reference 
the law on the subject was set forth 
in some detail and the learned refer- 
ring Judge opined that an insufficient- 
ly stamped plaint did not become a 
new plaint when the deficiency was 
supplied. The learned Judges of. the 
Full Bench fully agreed with the view 
taken in the order of reference and 
with the reasons upon which it was 
based and merely added that Sec- 
tion 149 of the Civil Procedure. Code 
of 1908 was in accordance. with this 
view. re 

16, - The Judicial Committee - of 
the Privy Council gave a decision 
much to the same effect in Faizullah 
v. Mauladad, AIR 1929 PC 147. -In 
this‘ case the suit was filed for ac- 
counts and the settlement of the sums 
due in connection with the affairs of 
a. partnership firm, the plaintiffs 
valuing the suit at Rs. 3,000/- for the 
purpose of Court-fees and asking for 
rendition of accounts and a decree for 


Rs. 3,000/- with the statement that if. 


more than that amount was found due 
the plaintiffs would pay an additional 
Court-fee. . The defendant asked for a 


‘decree in his own favour. for Rs. 29,000. - 


The trial Judge passed a final decree 


K 


A.L R. 


in favour of thè defendant for 
Rs. 19,991/- and no sum was found due 
by him to the plaintiffs under their 
claim for Rs. 3,000/-. The judgment 
was appealed from ‘by both parties. 
The plaintiffs appellants challenged 
the decree against them and maintain- 
ed that not only that decree be set 
aside but one in; their favour for 
Rs. 3,000/~ or less or more should be 


granted. They valued the appeal for 


purposes of court-fee at Rs. 19,991/- 
and paid fees thereon amounting to 
Rs. 975/~. The question as to the in- 
validity of the appeal on the ground of 
insufficiency of court-fee was answer- 
ed by the Judicial Committee by hold- 
ing that the memorandum of appeal 
did state in terms of the Act (i. e., the 
Court Fees Act) the amount at which 
the relief was sought and that deter- 
mined the appeal. ‘According to the 
Judicial Committee even if it was held 
that the fee payable'was insufficient it 
was the duty of the'Court in exercise 
of its discretion to! give an opportu- 
nity to add to the amount lodged the 
extra sum of Rs. 70 or 80 required 
for deferring the ‘question of the 
amount of. fee under the Court Fees 
Act until final valué was ascertained. 
Referring to the provisions of Sec. 149 
of the Code the Board observed that the 
discretion under that section “extend- 
ed to the whole or| any part of ‘any 
fee prescribed and could be exercised 
et any stage in the case, while finally, 
upon the extra payment being’ made, 
the document is to have the same 
effect as if it had been paid in the first 
instance”. The Board further held 
that as-the decree of the Subordinate. 
Judges was dated 24th March, 1924, 
the first appeal was'on 27th May and 
the Second Appeal on 2nd.June the 
time for limitation of the appeal being 
£0 days both appeals were within time. 
It was further held: that the appeals 
were not a nullity and on the contrary 
they were documents duly presented 
to and accepted by the Court, and as-to 
the Court-fee thereon, should the 
valuation be unsatisfactory or in the 
end insufficient, that, is validated by 
the additional payment, the result of 
which payment. is that the document, 
namely, the memorandum of appeal, 
stands good from its; date and the ap- 
peals are accordingly not time barred. 


17. On a parity of reasoning it 


is-difiċult to see why if:a' memoran- 
cum of appeal insufficiently “stamped 


t 
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is not to be rejected as barred under 
the Limitation Act, why a different 
conclusion should flow as regards com- 
pliance with the Court Fees Act in 
view of the express provisions of S2c- 
tion 149 of the Code. In our opinton 
Section 149 will cure the defect as 
from the date when the memorandum 
of appeal was filed alike- for the pur- 
pase of Limitation Act and- the Court 
Fees Act and the appeal must be treat- 
ed as--one pending on the 3th 
November 1962 and’ as such unaffected 
by Section 3 of the U. P. Act of 1962. - 


18. In Wajid Ali v. Isar Bano, 
ATR 1951 All 64. (FB), Section 149 was 
interpreted as a proviso to Section 4 of 
the Court Fees Act in order to avoid 
contradiction between the two sections. 
The Court was however careful to lay 
down that discretion had to be exercis- 
ed in allowing deficiency: of court fees 
to be made good but once it was done 
a document was to be deemed to have 
been presented and received on the 
date on which it was originally fied, 
This was a case of a plaint. ` 


19. In another Full Bench, Hari 
Har Prasad Singh v. Beni Chand, AIR 
1951 All 79 (FB) of the same year dzal- 
ing with a case of a memorandum: of 
appeal which was found: defective for 
want of proper court-fee and ‘not 
admitted in view of S. 4 of the Court- 
fees Act but returned or rejected on 
that ground it was held -that the 
memorandum could not be treated as 
an appeal. It was there observed: 


“If Section 4 of the Act (i. e. Court 
Fees Act) had steod by itself, an un- 
stamped or insufficiently stamped 
memorandum of appeal, chargeable 
with fees, could not have been receiv- 
ed by the High Court for any purpose 
wat es There is nothing in ‘Section 149 of 
the Code which overrides’ the provi- 
sions of Section. 4, Court-fees Act, it 
merely postpones the: “operation of that 
section- `- for the time being. If the 
whole cr part of the requisite court-fee 
is not paid-within the time allowed by 
the Court, Section 149 of the Code 
ceases to have effect, and the Cour: is 
precluded from filing or recording an 
urstampéd “or insufficiently stamped 
memorandum of appeal: in -court.” 
According to~Stroud, a legal proceed- 
ing is “pending” as ‘soon: as commenc- 
ed, and until it: is concluded i. e. so 
long as the court having’ original cog- 
nizance of it can make an ‘order on the 


Mannan Lal v. Chhotka Bibi (Mitter J.) 
. matters in issue, or to be dealt with, 
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therein. 


20. When the ‘eficiency in the 
payment of court-fees-is made good 
and the document or memorandum of 
appeal is to be given the force and 
effect which it would have had if 
there had been no deficiency, the 
appeal must be treated as pending on 
12th November, 1962. In Nagendra 
Nath v. Suresh, AIR 1932 PC 165 
which turned on the interpretation of 
Article 182 (2) of the Limitation Act of 

1908: as regards the validity of an 
appeal presented in an irregular form 
the Board observed that although there 
was no definition of ‘appeal’ in Civil 
Procedure Code any application by a 
party to an-appellate court asking it 
te set aside or revise a decision of a 
Subordinate Judge, is an appeal within 
the erdinary acceptation of the term, 
and that it was no less an appeal be- 
nea it. ‘was irregular and incompet- 
en 


21... The words used in that 
judgment. are no doubt of wide import. 
But however that may be in the case 
before us there can be no difficulty in 
holding .that. an appeal was presented 
in terms of Order 41 Rule 1 of -the 
Code inasmuch as all that this provi- 
sion of law requires for an appeal to 
be préferred is the presentation in the 
form of a memorandum as therein 
prescribed. If the court fees paid 
thereon be insufficient it does not cease 
to be a. memorandum of appeal al- 
though the court may reject it. If the 
deficiency: in the fees is made good in 
terms of an order of the court, it must 
be held that though the curing of the 
defect takes place on the date of the 
making good.of the deficiency, the 
defect must be treated as remedied 
from the. date is its original institu- 
tion. 

22. In view of the above rea- 
sons, we find.ourselves unable to con- 
cur in.the judgment of the High Court. 
In the main judgment . under appeal, 
the reasoning appears to be that the 
memorandum of appeal had‘ no effect 
before the making ‘good of the defi- 
ciency and as the same took place after 
12th November, 1962 the‘ appeal was 
not saved by Section 3 (2) of-the U. P. 
Act. The learned ‘Chief Justice of 
the Allahabad High Court expressed 
the opinion that. a memorandum of ap- 
peel barred by time stood'on a footing. 
different from the one in’ which there 
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was deficiency in the court-fee paid. 
According to him under Section 3 >of 
the Limitation Act it is an. appeal that 
is . dismissed and not a memorandum 
of appeal. When therefore,.Section 4 
of the Court Fees. Act deals with (a 
memorandum of appeal the considera- 
tion of the laws of limitation, bears no 
analogy to a deficiency in court-fees. 
With due respect we are not impress- 
ed by the above reasoning. As. already 
noted, . although there. is no definition 
of the word “appeal” in the Code of 
Civil Procedure. it can only be institut- 
ed by filing a memorandum of appeal. 
The filing of a memorandum | of appeal 
therefore brings an appeal: into exist- 
ance: if the memorandum’ is deficient 
in Court-fee, it may be’ rejected and 
if rejected, the appeal comes to an 
end. But if it is not rejected and 
time is given to the appellant to make 
up the deficiency . and this opportunity 
is availed of, Section 149 of.the Code 
expressly provides that the’ document 
is to have validity with. retrospective 
effect as if’ the - deficiency had been 
jmade good in the: first instance. ‘By 
lreason of.the deeming provision in 
1Section 149 the ‘memorandum of ap- 
peal is to have’ full force and“ effect 


‘and the appeal has ‘to“be treated as- 
one ‘pending from“ the ‘date when ‘it . 


twas before the Stamp * Reporter and 
Ithe deficiency: notéd therein. 
In -the ‘result, the’ appeal 
-must be allowed with a direction that 
the High Court should ‘hear the Special 
Appeal instituted on the 9th Novémber 
1962. ‘The costs of this appeal: will 
‘abide by~ the decision ° of the- Special 
Appeal. 
Appeal allowed. 
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his: Pakistani permit is not maintain- 
able when there is no -determination 
by the Central Government under See- 
tion 9, Citizenship Act that: ke- had 
acquired Pakistani nationality and had 
thereby become a ‘foreigner — .(X-Ref. 
— Citizenship Act \(1955), Section 9 (2)) 

— (Case law diseussed), (Para 13) 


Where the final dedan of the 
Central Government under ‘Section 9 
Citizenship Act thatthe accused, who 
was a citizen of India till his entry in- 
to India on 1-4-1955 on the basis:of a 
Pakistani passport and permit, had be- 
come a Pakistani national, though 
arrived at prior to! the ‘prosecution was 
intimated to the accused pending his 
trial after the framing of the charge, it 
was held that the conviction of the ac- 
cused under Section ` ‘14 could ‘not be 
sustained. | : 1 (Para 13) 

(B) Foreigners! Act. (1946), S. 2 (a) 
—. Prior to. its amendment by 
Foreigners Law (Amendment) Act (11 
of 1957) which came into force on 19-1 
1957. — In determining the status of a 
person entering’ into India on 1-4-1955 . 
the definition of a foreigner in S. 2 (a) 
Prior to its amendment read with Arti- 
cle 5 (a) of the Constitution is of. rele- 


vance — If such'al| person was born in 


India‘ and had his i: domicile im India 
till the commencement of the Constitu- 
tion he would be a citizen of India: (X- 
tok Constitution of India, Art..5 (a) ). 
(Para 8) 
Cason Referred: eer Paras 
(1965) ‘AIR -1965 SC 1623 (V` 52) k 
=; (1965) 2 SCR - 884, Molid. . 
.. Ayub Khan.v.. Commissioner of 
- Police ` 
(1964) Cr. A. No. 153 of 1961, D/-. ° : 
17-2-1964 (SC) Abdul Sattar ` 
Haji Ibrahim’ Patel v. State of ; 
` Gujárat -12 
(1963) ` AIR 1963'SC 645 (V 50) - 
` = Cri. “Appeal No. 12 of 1961, 
D/- 28-9-1962 State of: ‘Madhya “ +e 
. Pradesh. v. . Peer’ Mohd.” 11. 
s62 ‘AIR 1962 SÇ 1052 wv 49).° i 
=: (1962) Supp 3 ISCR 235, Izhar.. 
nae -Khan . V „Union. a 


nai 11, 12 
(1962). "ATR 1962 ‘sc 1778 (y. oF 
= (1962) Supp 3) SCR 288, Gov—" 
. ‘ernment of -Andhra. ` Pradesh .. 
v. Syed Mohd. Khan = . ‘8 12 
(1962): C. ʻA. No. 294 | -Of 1962,- 
D/- 30-10-1962 (SC), Shujaud-. 
: din v. Union of. India . 
Gre) AIR 1961;SC' 1467 (V- 48) . 
=:,(1962) 1 SCR 737, State.of - 


- No. 31 of 1946). 


1971 State of U.-P. v.-Rahmatullah (Dua J.) 
Andhra Pradesh v. _ Abdul 7 
Khader © 10 


The following’ Jopi of the 
Court ‘was delivered. by oe 7 
DUA, J: — The- State of U. P. 


has appealed to this Court on certifi- 
cate of .fitnees- granted . by the 
Allahabad ` High. Court from that 
‘Court’s order dated January 18, 1368 
acquitting the respondent of an of- 
ig punishable ‘under Section.14 of 
the 
1946). This appeal was originally 
heard by us on January'11 and 14, 
1971, when it was considered desireble 
to'send for the original records of the 
case .from the Courts below and - also 
to call for the file relating to the in- 
quiry held. by. -the Central Govern- 
ment under Section .9 (2) of the Citi- 
zenship- Act (Act-No. 57 of 1955) into 
the question. of the acquisition of 
citizenship. of . Pakistan by.. Migs respon: 
dent, - z 

2. .On. ‘July 11, "1963, the: Tes- 
'pondent : ‘was arrested: for overstaying 
In India as.a foreigner and on Merch 
6, 1965; -he was-.charged.-by. the City 
Magistrate, Varanasi, with the cəm- 
mission of an offence punishable under 
Section 14 of the ‘Foreigners Act..tAct 
The charge reads: ° 

“I, D. S. Sharma City. Magistrate, 
Varanasi, ‘hereby charge. you: Rahma- 
tullah as-follows:— 


That you` being a Pakistani ziti- 
zen entered ‘into India on` 1-4-55 on 
‘Pakistani Passport ‘No, 283772, dated 
15-3-55 and"Indian’ Visa’ No.” 16326: 
Category C, dated -22-3-55 and got 
your extension .to stay in-India upto 
95-5-56. after ‘which date you aré over- 
staying in India illegally without, any 
passport and-visa:° ` 
and thereby committed “ -an 
punishable u/s '14 ' 
within my cògnizänce, - 

‘ and hereby I direct you ‘to be tried 
on = said charge by me.’ 


“offence 


“According to ` the -prosseu~ 


tion eae e against, the respondent as put 
in the Trial Court, he was a Pakistani 
national and :had on ~ April 1, 1955, 
entered India on a Pakistani passport 
dated’ March 15, 1955, ‘and an Indian 
Visa dated March 22, 1955; obtained by 
him as a’ ' Pakistani national, ‘but even 
after the expiry of the permitted 
period he was “overstaying in India 
without a valid “passport or visa: The 
original. visa, it isnot ‘:disputed, ex- 


Foreigners - Act (Act No. .31 of: 


‘of Foreigners Act’ 
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pired on June 21, 1955, but it was 


extended: thrice, the last extension 


- being. valid only. upto May 25; 1956. 


Thereafter the respondent :went -under- 
ground and has since. been residing .. in. 
India ‘illegally.. He was traced- after 
several years and was arrested on July 
11, 1963... The respondent pleaded in 
defence that though he had entered 
India on a Pakistani passport he was 
not a Pakistani national. On the 
contrary he claimed to be an- Indian 
citizen and therefore rightfully living 
in India.. According to him he. had. 
been born. in India of Indian parents in 
1932 and was an Indian citizen under 


` the . Constitution. + 


' 4, ~ During ‘the T E of the. 
present criminal proceedings an inquiry 
was made by- the Central Govern- 
ment under Section 9 (2), of the Citi- 
zenship Act read: with Rule 30.of the 
Citizenship Rules,.1956, and by. means 


-of. an:order:' dated. November 5, .1964, 


it was determined that the respondent 
had ‘acquired citizenship | of Pakistan 
after: January 26,. - 1950, and’ _before 
March 15, 1955. . March .15, 1955 was. 
apparently fixed because on that date 
the respondent- had secured -his Paki- 
stani passport,- In that inquiry the 
respondent was given full opportunity 
of adducing proof in support of. hi 

plea. The respondent was informed of 
the determination of the Central Gov- 


ernment om: March .29, 1965 in the 
Trial Court.. 
a Se “The City | Magistrate.’ Vaiss 


nasi, trying the case came’to the con- 
clusion that the respondent had volun- 
tarily gone to Pakistan and had stayed 
there for-8 or 9 months. The fact that 
he- had’ obtained a Pakistani passport 
was in ‘the opinion. of that Court an 
indication of his ‘intention to have 
gone to.that country with the object 
of -becoming ‘a, Pakistani -national. 


. The argument that the determination 


in regard to the respondent’s citizen- 
ship was made by the Central Govern- 
ment after the commencement of the 
present proceedings was considered by 
the Trial Court. to be irrelevant ` þe- 
cause*the: determination by the Cen- 
tral. Government -was immune from 
challenge and.whether it- was made 
before -or:.. after the framing of. the 
charge was immaterial. The respon- 
dent was held- to..be -a Pakistani 
national and as it was not denied that 
he had entered India. on a Pakistani 
passport and also that on the expiry of 
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the period for which he had been 
permitted to stay in India including 
the extended period, he had stayed on 
in this country without obtaining 
valid permit, he was convicted of an 
offence under Section 14 of the 
Foreigners Act. He was sentenced to 
rigorous imprisonment for 18 months 
and to pay a fine of Rs. 200/- and in 
default of payment of fine to rigorous 
imprisonment for a further period of 
three months. 


6. The Sessions Judge dismiss- 
ed the respondent’s appeal holding that 
the charge had been framed against 
him several months after: the deter- 
mination by the Central Government 
that he was a Pakistani national. Ac- 
cording to that Court the order of 
the Central Government was dated 
November 5,- 1964, and it was com- 
municated by the Sahayak Sachiv, 
U. P. to the Senior Superintendent of 
Police, Varanasi, on December 28; 
1954, i yo) 
_' T. — On revision the High Court 
disagreed with the view of the Courts 
below. According to the High Court 
the respondent was not a . foreigner 
when he entered India though he had 
obtained a. Pakistani passport.. Hav- 
ing not entered as a foreigner the res- 
porndent’s case was held to be outside 
para 7 of the Foreigners’ Order, 1948, 
made under Section 3 of the Foreigners 
Act. The High Court held the res- 
pondent to be a foreigner when he 
wes prosecuted for an offence under 
Section 14 of the Foreigners Act. But 
in its opinion that fact could not 
attract para 7 of the Foreigners Order, 
1948 made under Section 3 of the 
Foreigners Act.. On this reasoning 
the respondents conviction was set 
aside and he was acquitted. 


8. In this Court, to begin with, 
it was argued on behalf of the State 
that Section 2 (a) of the Foreigners 
Act defines a “foreigner” to mean a 
person who is not a citizen of India. 
Tf, therefore, the respondent- is not a 
citizen of India, then being .a 
foreigner his prosecution and convic- 
tion under Section 14 of the Foreigners 
Act was unassailable, contended Shri 
Rana. The order of the High Court 
acquitting the respondent was, there- 
fore, contrary to law, he added. This 
submission is misconceived. The defi- 
nition of the word “foreigner” relied 
upon by the counsel was substituted 
for the earlier one by the Foreigners 
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Law (Amendment Act 11 of 1957) with 
effect from January 19, 1957. Quite 
clearly the new definition is of no 
assistance in determining the status of 
the respondent at the time of his entry 
into India in 1955. The word 
“foreigner” according to the definition 
as in force in 1955 meant, a person who 
(i) is not a natural born British: sub- 
ject as defined in sub-sections (1) and 
(2) of Section 1 of the British-Nationa- 
lity and Status of ‘Aliens Act, 1914, or 
(ii) has not been granted a. certificate 
of naturalization as a British subject 
under ‘any law for’ the time being in 
force in India, or (iii) is not-a citizen 
of India. The Citizenship Act, 1955, 
having been published in the Gazette 
of India on December 30, 1955, was 
also not in force at the time when the 
respondent entered! India. We may; 
therefore, turn to the Constitution to 
see if the respondent was a citizen of 
India at the time of the commence- 
ment of the Constitution. Clause (a) 
of Article 5 clearly, covers the case of 
the respondent who was born.in the 
territory of India and had his domi- 
cile in this territory at the commence- 
ment of the Constitution. Being a 
citizen of India at ‘the commencement 


of the Constitution in 1950, unless he 


lost his citizenship under some law 
between the commencement of the 
Constitution and his entry into India 
in 1955, the respondent. would continue 
to be an Indian citizen till such entry. 
Even on behalf of the appellant no 
serious attempt was made to show 
that the respondent; had lost his Indian 
citizenship in any other manner except 
on the basis of his having obtained’ a 
Pakistani passport and on the basis of 
the determination of the question of 
his citizenship by the Central Govern- 
ment on November, 5, 1964. Indeed 
after some faint argument the appel- 
lant’s learned counsel based his case 
exclusively. on the determination by 
the Central Government, and in our 
opinion on the existing record rightly - 
so. According to his submission the 
determination made by the Central 
Government under Section 9 (2) of 
the Citizenship Act is final and since 
the-respondent has ‘been held to have 
acquired citizenship of Pakistan before 
March 15, 1955, his entry into India 
after that date and his subsequent con- 
tinued stay in this country after the 
expiry of the extended period on May 
22, 1955, would amount to an offence 
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punishable under 
Foreigners Act. 


9. As will presently be shown 
the real question which arises for our 
decision lies in a short- compass and 
the relevant facts essential for the 
decision are no-longer in dispute 
When the’ respondent entered Indie on 
April 1, 1955; he was in possession of 
a Pakistani passport and a visa to 
which no objection was taken by the 
Indian authorities: He did not eater 
India clandestinely, and he is not being 
tried for having entered India in 
violation of any law. Indeed his visa 
‘was admittedly extended by the ap- 
propriate authority ~ upto, May 22, 1965. 

he was clearly a citizen of India 
at the commencement of the Consti- 
tution and the question arose whether 
he had lost Indian citizenship thare- 
„after, the Central Government had ‘to 
determine under Section 9 of the Citi- 
zenship Act the question of the acqui- 
sition of Pakistan nationality by the 
respondent. ‘This Court in Govt. of 
Andhra Pradesh v. Syed ‘Mohd. Khan, 
(1962) Supp 3.SCR 288 = (AIR 1962 
SC 1778) after referring’ to its ‘earlier 
decision in Izhar Ahmad Khar v. 
Union of India, (1962) Supp 3 SCR 235 
= (AIR 1962 SC 1052) . made the 
following: observation: i 


“Indeed, it is clear. that in the 
course of. the judgment, this Court has 
emphasised the fact -that the question 
as to whether a person has lost his 
citizenship of this country and has ac- 
quired the citizenship. of a foreign 
country has to be tried by the Central 
Government and it is only after the 
Central Government has decided the 
point that the State Government can 
deal with the person .as a foreigner. 
It may. be that. if a passport from a 
foreign Government is obtained by a 
citizen- and the case falls under the 
impugned Rule, the conclusion may 
follow, that: he has acquired the 
citizenship of the. foreign country; but 
that conclusion can be drawn onlv by 
the appropriate. authority authorised 
under the Act to enquire into the ques- 
tion. Therefore, there is no doubt 
that in all cases where . action is pro- 
posed to be taken, against persons 
residing in this country on the ground 
‘that they have acquired the citizership 
“of a foreign “State. and- have lost in 
consequence the citizenship of. this 
country, it is essential: that that: ques- 
tion should be first .considered by the 


Section 14 of the 
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Central Government. In dealing with 
the question, the Central Government 
would undoubtedly be entitled to give 
effect to the impugned R. 3 in Sch. III 
and deal with the matter in accordance 
with the other relevant. Rules framed 
under the Act. The decision of the 
Central Government about the status 
of the person is the basis on which any 
aner action can be taken against 
m.” ‘ 


In that case an argument was raised on 
the authority of Izhar Ahmad Khan’s 
case, (1962) Supp 3 SCR 235 = (AIR 
1962 SC 1052) that as soon as a person 
acquired a passport from a foreign 
Government his .citizenship of India 
automatically came to an end, but it 
was repelled. 


10. . -In State of Andia Pradesh 
v. Abdul Khader, (1962) 1 SCR 737 = 

tain 1961 SC 1467) the respondent 
there was born ` in India in 1924 and 
had lived in this country all along till 
about: the end of 1954. At the end of 
1954 or'the beginning of 1955 he went 
to Pakistan from where he' returned on 
January 20, 1955 on a passport granted 
by the Pakistan. ` Government which 
had a visa endorsed on it by the Indian 
authorities... permitting him to stay 
in’ this country upto April 1955. He 
applied to the Central Government for 
extension’ of. the time allowed by the 
visa, but there was no material to show 
what orders, if any, were made on. it. 
The respondent having stayed in this 
country | beyond the ‘time specified in 
the visa, on September 3, 1957 he was 
served with an order under S. 3 (2) (© 
of the Foreigners Act, requiring him to 
leave India. On his failure to comply 
with this order he was prosecuted 
under Section 14 of the Foreigners Act. 
His defence was that he was an Indian 
national. The Magistrate ` trying him 
rejected his defence and convicted him 
holding that he had disowned Indian 
nationality’ by obtaining a Pakistan 
passport. and that by refusing to ex- 
tend the time fixed by the visa the 
Central Government had decided that 
the respondent was a foreigner under 
Section 8 ofthe Foreigners Act and 
that.;such .a decision was final. He 
was’ convicted by the Trial:Court and 
the conviction . was_upheld -by the 
Sessions Judge.. The. High Court in’ 
revision set aside’ his conviction, On 
appeal this Court held that neither the 
Magistrate nor the Sessions Judge was 
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competent to come to a-finding of ‘his 
own that the-respondent, an- Indian 
national, had- disowned his’ nationality 
and acquired Pakistan nationality for 
` under Section 9 (2) of the Citizenship 


Act that decision could only be. made. 


by the prescribed authority. The res- 
pondent in that case,- according to this 
Court, had become’ an. Indian citizen 
under: Article 5 (a) of the. Constitution 
when it came into force and there 
being no determination by the Central 
Government that he had: lost his 
nationality: thereafter, the order of the 
High Court acquitting him ‘was upheld, 


. AL In. Shuja-Ud- Din ` v: Union 
of. India, C. A. No. 294 ‘of 1962,. D/- 
30-10- 1962 (SC) - this Court speaking 
through Gajendragadkar, J.; as he then 
was, said: - 


‘ett is now wa settled that: the 


question as to -whether.. a person. who ` 


was a citizen of this country on: Janu- 
ary 26, 1950, Has lost ‘his~. citizenship 
thereafter, has to be determined under 
the provisions of Section’:9 of’ the Citi- 
zenship Act, 1955. (No. LVII of 1955). 
There is also. no‘ doubt that ‘this ques- 


tion has to'be decided by the Céntral . 


Government as “provided by. Rule 30 
of the Rules framed under the Citizen- 
ship Act in 1956. The validity of Seg- 
tion 9 as well as of Rule’ :30 has been 
upheld by: this’ Court’ in “the. case ' of 
(1962). Supp ‘3° SCR 235 =, (ATR: 1962 

sc 1052): Tt has also ‘been held by this 
Court.in State of Madhya. Pradésh v. 
Peer Mohd., (Cri. Appeal “No: 12 of 
1961 decided on’. 28-9- 19627. = 
(Reported in AIR” 1963- SC . 645). that 
this question has to be determined by 
the Central Government before ‘a 
person who was’ a. citizen of India on 
January 26, 1950, could be deported ‘on 
the ground that he has ‘lost’ his citizen- 
ship rights’ ‘thereafter. under. Section .. 9 
of the ` Citizenship’ Act: Unless. the 
Central Governnient decides ‘this’ ques= 
tion, such: a ‘person ‘cannot be ‘treated 
as a foreigner and. cannot be’ deported 
from the’ ‘territories. of India.” ~ es 


- 120. Ins ae Abdul . “Batter : Haji 
Ibrahim Patel v..State of Gujarat, Cr. 
A: No. 153 ‘of 1961, .D/--17-2-1964: (SC), 
Gajendragadkar, C. iJ., speaking for: a 
bench ‘of five “Judges: approved the 
decisions in' the cases of Izhar Ahmad 
‘Khan, (1962) Supp 3 SCR 235 =. (AIR 
1962 sc 1052) and Syed. Mohd.. ‘Khan, 
_ (1962)-Supp 3 SCR: 288 = (AIR 1962 
. SC 1778) it being. emphasized that the 


the respondent even after he’ was ` 


‘by the Central. Government - 


A.T.R. 


decision of the Government ‘of India 
is a condition precedent to the prose- 
cution by the State of any person on 
the basis that he has lost his citizen- 
ship of India and has acquired that of 
a foreign country. | That an inquiry 
under Section 9 of:the Citizenship Act 
can only be held. by the. Central Gov- 
ernment was again’ re-affrmed by this 
Court in Mohd. Ayub. Khan v. Commr., 
of Police,. Madras, (1965) 2- ‘SCR eae 
= (AIR 1965 sc 1623). $ 


13. Ihn view" of these ” decisions 
it seems to us to be obvious’ that till 
the Central Government - detérmined 
the question of, the’ respondent having 
acquired Pakistan nationality. ‘and had 
thereby lost Indian . nationality, he 
could not be treated as a foreigner and 
no penal action could be taken against 
him . onthe, basis/of his status as a 
foreigner, being a national of Pakistan. 
It is not, the’ appellant’s case before us - 
that any, directions’ under “the law 


‘governing ‘foreigners: ‘were. given, to 


the respondent ‘after November 5,1964, ` 
which. were disobeyed’ -entailing . his 
prosecution, and indeed ‘it ‘is admitted 
that he was not even informed of the 
decision of the Céntral Government 
till March 29, 1965." It is` also: > note~ 
worthy: that at the time’, „when: ‘the 
Central Government determined ‘his 
nationality he: was being tried in this 
country by- the: ` criminal court’ after 
having: been arrested and ~ bailed out 
and ‘he was jiot free ‘to leave this 
country ‘for. proceeding to “Pakistan. 
In the background of these facts it ap- 
péars’ to us that the wide charge’ as 
framed against him was misconceived 
and he could’not be convicted of-over= 
staying inthis- country at :least. till he 
was .'duly found - to be a Pakistani 
national and to-haye ceased to.be an 
Indian. : “citizen. < The- ‘order of the 
Central’ Government ` is clearly «final 
and it-has remained unchallenged by 
in- 
formed of this ordér on March 29, -1965. 
‘We have seen the |proceedings' of. the 
Central Government and we find that 
the respondent had been given- full 
opportunity of- putting" forth his case. 
The binding nature] of that order was , 





‘not, arid indéed it could, not ‘be, ques- 


The determination 
in -this 
case could not -have the: effect: ‘ofl 
retrospectively rendering a penal: off- 
ence an act :which ‘was: not so ‘at the 
time’ of its commission, : The respon~- 


| 
| 


tioned before us.” 


1971 


dent ‘even. though held to. be: a 
Pakistani and . therefore a: foreigner, 
before the charge was framed against 
him is entitled to the protection of our 
jaws. 

„I4. > Re a result of the foregoing 
discussion, the High Court was in our 
opinion right in setting aside the 
respondent’s conviction on-the charge 
. framed. . 


suitable action against the. respondent 


under the Foreigners “Act or under any. 


other provision of the law.which: may 
be applicable to him, for the pursose 
of either deporting him or otherwise 
dealing with, him. ‘as is thought fit. 
This appeal, however, - -must fail. 
Appeal peace 





AR 1971 SUPREME COURT: 1587: 
le - (Vi 58 C 288). 
(From: ‘Rajasthan)* 
K. S. HEGDE AND A. N. GROVER, JJ. 

The State of Rajasthan, ` Appellant 
v. Laxmidan and others, Respondents. . 

Criminal -Appeal- No. 247 (N): of 
1968, D/-23-4-1971. ~- 

‘Constitution of India, ‘Article 136 
= Appreciation of. evidence — The 
Supreme Court will: not interfere with 
the clear and well-reasoned apprecia- 
tion of evidence by aoe High Court. 
(Decision of Raj.- -C. in Crimimal 
Appeal. No.'204 of 1986, D/- 22-1-1968 
(Raj), Affirmed.):. . (Para ‘5) 

K. B.-Mehta,: : Advocate; - -for ‘Appël- 
lant; A. G. -Ratnaparkhi,. Advocate. for 
Respondents. : 


The judemnest of.. the, Court was 


delivered by : 

- GROVER; J::— This is. an paal 
by ‘spécial . leave: from. a ‘judgment ‘of 
the Rajasthan High. Court acquitting 
the respondents.of the charges ‘under 
Section 147 and Section 302: read with 
Section, 149 of Indian Penal. Code. ° ad 

2. ~The respondents. are” “related 

‘closely to one another. 
the father of Bachandan, . the ather 
three ` Laxmidan, ` Naraindan. and- 
Durgadan. are the . “nephews. of Udai- 
bhan. They are all: residents- of village 
Jhakar in the’ district. Sirohi. Murazdan 

' deceased was also -a resident. ¿of that 


*(Cri. Appl. No.- 204 of 1966, D/- 22- 1- 
1968—Raj.) ` 


EO/EO/C12/7 1ĪRGC/P 





State,of Rajasthan v. Laxmidan (Grover J.).. 
Village. - 


It will of course be open to’ 
the Central - -Government to take such’ 


Udai Bhen is.: 


{Prs. 1-4} S. C. 1387 


‘The occurrence is alleged to 
have taken place on December 27; 1963 
at about 11. A.-M. in: the field of 
Meghla Ghanchi which is:at’ a distance 
of about half a mile from the village 
Jhakar. ‘It was alleged that some dis- 
pute had’ been going’ on ‘bétween the 
respondents and the - deceased Murar- 
dan ovet some agricultural: land. Udai- 
bhan ' (Respondent) wanted to take 
possession’ of the land of the deceased 
which was resented by the deceased. 
There was thus‘. bitterness between 
Udaibhan':and. Murardan. -According 
to the first information report which 
was made by Badridan P. W. 3, he 
was proceeding to Kutala-ki-Dali - on 
his bullock cart for bringing some 
bajri. His brother Panchudan was also 
coming. behind him. ` On the way, 
‘Badridan heard the cries of Murardan. 
Badridan. left his. cart. and went to 
Meghla' Ghanchi field from which side 
the cries were coming: He and his 
brother saw the respondents giving 
lathi..blows to Murardan from a 
e of 40 to 50 paces. ` 


' The- - -prosecution evidence 
ona mainly of Badridan P. W. 3, 
Panchudan P.: W. 15 and Tolia P, W. 
10. The Additional Sessions Judge 
who tried’ the respondents disbelieved 


‘the evidence regarding’ recovery of 


blood: stained: clothes. and lathies~ ‘on 
which also the prosecution had relied 
but he proceeded to convict the res- 
pondents on the evidence of the eye 
witnesses and. of Mohandan P. W. 8. 
Each one of them -was-awarded a sen- 


-tence of life imprisonment -under Sec- 


tion 302 read with Section 149 and to 

one year’s rigorous -imprisonment 

Code. Section | ile of ie Indian Penal 
ode, `- 


Al... The High” SCout ‘carefully 
scrutinised the“ évidence ‘of Badridan 
P- W. 3. and Panchudan P. W. 15 and 
disbelieved them’ for various reasons. 


_ Firstly, these two: “witnesses were close 


rélatives “of the ‘deceased Murardan. 
Secondly; their- relations. with the res- 
pondents ‘were highly. estranged.. ‘Third- 
ly, they - “were chance witnessés and 
claimed to have “reached the spot just 
at the crucial moment when Murardan 
was being. attacked by: the ‘respon- - 
dents. It was pointed out that.the pro- 
secution. had failed ‘to produce any cor- 


roborativé. evidence, with regard to the 


reason given by the two witnesses: for 
going-to Kutela-ki-Dali: - Moreover, it 
was found that they-were.alleged to 
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have witnessed the occurrence from a 
distance of 700 feet. They could not 
have, therefore, possibly identified 
their- assailants. As regards Tolia 
P. W. 10, his evidence was carefully 
considered and it was found that the 
distance from which he was stated to 
have seen the occurrence was 550 feet 
and. there was a thorn fencing inter- 
vening between.his field and the field 
where the occurrence took place. The 
Additional Sessions Judge had also 


relied on the evidence of Mohandan’ 


P. W. 8 but that was disbelieved by 
the High Court for good reasons. 


5. The appreciation of evi- 


dence by the High Court was so clear . 


and well-reasoned that we are unable 
to find any merit in this appeal which 
is directed against the acquittal of the 
respondents. Indeed, apart from pres- 
sing the findings of the Trial Judge 
the learned counsel for the State has 
not been able.to show how in a case 
like this the judgment. of acquittal ` of 
the High Court should be reversed. 
The appeal fails and is dismissed. 
Appeal dismissed. 





AIR 1971 SUPREME COURT 1388 


(V 58 C- 282). 
(From Punjab = Haryana: 1971 
Cri LJ 749) ~ 


7 S. M: ee Cc. J, i 

C. A. VAIDIALINGAM "AND i 

A. N. RAY, JJ. oe 

Om Prakash, Appellant : v. The 
State of Haryana, Respondent. 

Sa Criminal Appeal. No. 181 of 1970, 
D/- 19-4-1971. -. 

Penal Code (1860), Section 302 — 
Imposition of death sentence on ac- 
cused, a boy “of 19 years, was “held 
excessive when two “eo-aceused . , who 
were alleged to have instigated.‘ the 
accused to fire at the deceased were 
given benefit of doubt. 

` Mr. A. S. R. Chari, Sr. Advocate, 
(Mr. R. L. Kohli, Advocate, with him), 


for Appellant; M/s. V. C. Mahajan and 


R. N. Sachthey, „Advocates, for Res- 
pondent. ; 
z The following ° Judgment of ‘the 
Court was delivered by: - : 
`” SIKRI, C. J: — This open “by 
Special leave -is directed‘ against the 
judgment of the High Court of. ‘Punjab 


EO/EO/B974/71/RGC/P . 





(Paras 2, 3) 


| 
A.LR. 


and Haryana accepting the reference 
made by the learned Sessions Judge 
for confirmation of'the death sentence 
and dismissing the appeal of Om 
Prakash, appellant before us. ‘We 
gave leave because the medical. evi- 
dence seemed to! conflict with the 
ocular evidence as it was suggested 
that the medical evidence showed that 
four shots were fired at the deceased 
and not two shots,‘as deposed to by 
the eye-witnesses. But now on a close 
examination of the! medical evidence 
and the evidence of Dr. B. R. Sharma, 
Director, Forensic Science Laboratory, 
who -was examined by the High 
Court as Court witness, we are of the 
opinion that there is no conflict with 
the ocular evidence. The learned 
Sessions Judge andi the High Court 
have relied on the evidence of the 
five eye-witnesses, namely, Smt. 
Bhagwani. P. W. 1! Surate, P. W. 5, 
Smt. Phulpati, P. W. 6, Smt. Sahabo, 
P, W. 8 and Hari Singh, P. W. 9. They 
all deposed to the appellant having 
shot at Aik Singh, deceased, with a 
double barrel gun. | Their evidence 
that two shots were fired is corrobo- 
rated by the evidence of Shyam 
Murari Lal, P. W. 21, Railway -booking 
clerk. The deceased was shot at while 
he’ was trying to buy a railway 
ticket from the said Shyam Murarilal. 
In cross-examination it was not sug- 
gested to him that as a matter of fact 
four shots were fired. There is no 
reason why he should say that 


- he heard two shots ‘being fired if four 


shots had in fact been. fired. 


2.. The learned: counsel dréw 
our attention to the prosecution case 
that the appellant was accompanied by 
two other persons, namely, Dalip, ap- 
pellant’s father, and Partap, hbis uncle, 
and that Dalip and , Partap exhorted 
Om Prakash to fire; at Aik “Singh and 
it was thereafter ` ‘that the appellant 
fired. The. appellant was.about 19 
years old at that time. We may men- 
tion that benefit of doubt was Piven to 
Dalip and. Partap. : 


3. In -view of the E OEE 
mentioned above we; think that instead 
of the sentence of death-sentence `of 
imprisonment for life would be more 
appropriate. In the result the appeal 
is allowed to the extent that the 
sentence of death is altered to sentence 
of snprisonment ‘for life. . 

zy Order accordingly. 
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AIR 1971. SUPREME COURT 1383 
- (V 58 C 283) 
(From: Delhi)* - 
C. A. VAIDIALINGAM AND 
A. N. RAY, JJ. $ 
Balraj Khanna and others, Appel- 
fants v. Moti Ram, Respondent. 
‘Criminal Appeal No. 14 ‘of 1971, 
D/- 22-4-1971. g 
(A) Criminal P. C. (1898), Sec. 202 


— Where the Magistrate is satisfied on . 


basis of the material placed before him 
by a complainant that the prima facie 
case is made out, he must commit the 
accused for trial — (X-Ref.: — Sec- 
tion 203) — AIR 1963 SC 1430, Follow- 
ed. (Para 11) 
(B) Penal Code (1869), Section £00 
=. Defamation — Form of complaint 
~ It is not necessary that the com- 
plaint for defamation must set cut 
the actual words used by ihe accused 
` which are alleged to be defamatory — 
(X~Ref.: — Section 499) — AIR 1£56 
Nag 264, Overruled; Cr. R. No. 138 of 
1968, D/- 26-8- 1970 (Delhi), Affirmed 
— (Case law discussed). (Para 26) 
English law of libel is. not 
squarely applicable while dealirig with 
cases under Section 499, Penal Code. 
The object of enabling the Court to 
consider whether the alleged state- 
ment is defamatory can be served if 
the statement is reproduced in a sub- 
stantial measure in the words of im- 
putation. It is in complainart’s 
interest to reproduce as far as possible 
the words used by ‘the accused. 
(Para 26) 
(C). Penal Code (1860), Section 499 
— Question as to applicability of the 
Exceptions to Section 499 can arisè 
only after commencement of trial end 


at the stage of enquiry whether prina 


facie case is made out on basis of 
the complaint — Cr. R. No. 138 of 
1968, D/- 26-8-1970 (Delhi), Reversed.’ 
(Para 30) 
Cases Referred: Chronological Paras 
(1966) AIR 1966 Orissa 15 (V 53) 
= 1966. Cri LJ 42, Dhruba - 
Charan Khandal v "Dinabandhu 
- Patri 
(1963) "AIR 1963 SC 1430 (V 50) ` 
.= (1964) 1 SCR 639, Chandra ` 
Deo Singh, v. Prokash pranka, z 
Bose ` SEn E | 


*(Cri. Revn: No. 138 of 1968, D/- 
' 26-8-1970. — Delhi.) 


HO/EO/CLI/TI/DVTIP — a 


Balraj Khanna v. Moti Eam (Vaidialingam: J.) [Prs: 1-4] S. C. 1389 


(1956) AIR 1956 Nag 264 (V 43) 
= ILR 1956. Nag 236, Krishna- 
rao v. Firm  Radhakisan.’ 
Ramsahai. . 
.1 QB 564, 


(1955) 2 All ER 145 = 
Collins v. Jones ; 
(1952) ATR 1952 Mys 123°(V 39) 
= .1952 Cri: LJ 1633, K. S. - 
Namjundaiah v. Settichikka 
Thippanna 21 
(1952) AIR 1952 Orissa 351 (V 39) 
= 1952 Cri LJ 1640, Sarat 
Chandra Das v. The State 19, 25 
(1929) AIR 1929 All 1 (V 16) = 
ILR 51 All 313, . Bholanath 


v. Emperor . 21 
(1882) 7 App Cas 741 = 52 LJQB 

. 232, The Capital and Counties 

Bank Ltd. v. George Henty 15 
(1879)-4 CPD. 125 = 48 LJQB 310, 

Harris. v. Warre 16 


(1878) 3 QBD 607, Charles 
Bhadlaugh and Annié Besant 
v. The Queen 14 


Mr. C. K. Daphtary, Sr. Advo-~ 
cate, (Mr.. B. P. Maheshwari, Advo- 
cate, with him), for ‘Appellants; Res- 
pondent in person. - 

The following ‘Judgment of the 
Court was delivered by `- 


VAIDIALINGAM, J.: — This ‘ap- 
peal,. by special leave, is directed 
against the judgment and order dated 
August 26,-1970 of the Delhi High 
Court in Criminal Revision No. 138 of 
1968 dismissing under Section 203, 
Criminal P. C: the complaint filed by 
A apa under Section 500, 


“2. The ‘respondent Moti Ram 
filed a complaint in the Court of the 
Sub-Divisional. Magistrate, ` Delhi 
against the seven appellants under Sec- 
tion 500, I. C: alleging that they 
made certain allegations against him 
which were defamatory in character 
and has also.passed a resolution plac- 
ing the respondent ‘under suspension. . 

3. - The complaint filed by the 
respondent is a fairly - lengthy one 
and refers to various matters. But the 
relevant facts which could be gather- 
ed from the same appear to be as 
follows: cot pe sabe 

4, The respondent. 
December, 1964 was serving as a 
Liaison Officer, Municipal Corporation, 
Delhi. The. appellants were among 
the members of the Standing. Commit- 
tee of the. Corporation at that time. 
The first ‘appellant Balraj Khanna was 


during 
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bitterly inimical towards: the respon- 
dent and was bent-upon causing harm 
to him. He -wieldéd > considerable 
influence over the members of © the 
Standing Committee.. At his instance 
a requisition was given by the mem- 
bers of “the ‘Standing Committee to its 
Chairman -to summon a meeting of the 
Committee to enable them to move a 
resolution for the immediate suspen- 
sion of the respondent from his office: 
Accordingly a meeting of the Stand- 
ing Committee was held on December 
10, 1964. The said meeting ` Was 
attended, not- only by the Commis- 
sioner and other officers of the Cor- 
poration, but also ‘by - the press ` re- 
porters. ` In that ‘meeting: the’ appel- 
lants made very ‘serious allegations of 
a defamatory nature against the res- 

pondent and passed’ unanimously a 
beaalition placing him under imme- 
diate suspension. The - allegations 
‘made against the respondent’ and the 
fact of his suspension: from office were 
given wide publicity, with the result 
that it brought down the respondent in 
the estimation of his friends causing 
harm to his reputation.. P. W. 3, who 
was the Secretary of. the Corporation, 


and who attended’ the meeting of the . 
Standing Committee on ‘December 10,- 


1964: sent a report the next day Ex. 
P. W. 3/B to the Commissioner regard- 
ing the allegations stated to have been 
made against. the respondent ‘by -the 
appellants. The ` allegations referred 
to in P. W. 3/B are as follows: - i 


“I1. Since its inception in 1958 the 
Corporation has executed a` very heavy 
programme of works for improving 
the sanitation of the Corporation and 
provide other .civic: amenities, but no 
publicity. was given to these activities 
and the`public has. remained: more -or 
less in the dark. On the: other :hand 
the: Corporation is adversely. criticised 
even for minor -omissions and .com- 
missions.. The L:.O. has, thus- not 
performed the duties which are.requir- 
ed of the post: he has, been holding and 
has been, deficient. in. He performance 
of his duties. .-. - ton 


2. The L. O. is not parities in har- 
mony with the representatives, of the 
Press who attend the Corporation office 
to cover the meetings:.of the Corpora- 
tion and its Committee, so much so 
that these representatives have desired 
that he be. not required to come-to 
their rooms-in aie Corporation office, 


A.L R. 


3. Instead of. applying himself 
seriously to his official . work he in- 
dulges in estranging one tnember from 
the other, one officer for the other and 
one political party for. the other. He 
has even been trying to sow seeds of 
estrangement between. the. Mayor and 
the Commissioners. 

4. In the days when he was Chief 
Reporter to the Hindustan Times, he 
resorted to undesirable ° means to 


. achieve his desired ends. - 


; 5. His association with some of 
the non-Official Presidents of the erst- 
while Delhi Municipal Committee: has 
brought nothing but slur to their good 
names. . | 


6. He. is known for indulging in 
acts of moral turpitude and-for seduc- 
ing unsuspecting girls and women.” 


5. In’ the complaint it is fur- 
ther stated that in October, 1964, all 
the seven appellants . 
conspiracy to defame the respondent 
and remove him ‘from the municipal 
service and passed -- a resolution on 
December 10, 1964 placing him under 
suspension. Tt is |further stated that 
apart’ from the seven appellants, three 
other members of, the Standing Com- 
mittee were also: ¡parties to ‘this reso- 
lution. ‘In particular, it is alleged in 
the complaint that in the ‘course of 
discussion relating to-the passing of 


the resolution, all ithe seven appellants 


made” wild. and ‘baséless ` allegations 
involving moral turpitude against’ the 
respondent. After’ passing ‘the resolu- 
tion, the appellants with the ulterior 
motive. of maligning the respondent 


and lowering him in the estimation of ^, 


the public, gave publicity to the reso- 
lution in the local newspapers with 
large. circulation.) ' The ` allegations 
stated to have been ‘made by. the ap- 
pellants are those referred to in Ex. 
P. W. 3/B. The; ‘respondent » alleged 
that” the appëllanis ` knowingly ` and 


_maliciously made false and defamatory 


allegations against! him: and prayed for 


taking’ action against them. - 


6.. Before the Magistrate. the 
respondent and five other witnesses 
were examined. under Section 202,' Cri- 
minal P..C. and after consideration of 
the evidence,’ the Magistrate dismissed 
the complaint under Section 203, Cri- . 
minal P. C. „The dismissal of the i com- 
plaint: by the Magistrate is rested on 
two grounds, namely, (1). there : is no 
evidence on record as-to which ‘of the 
appellants made. ! which -. ‘allegation 


entered into a .s 
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against: the respondent and in the 
absence of such an important ingre- 
dient, no prima facie case against any 
- of the appellants can be said to. have 
been made out, and (2) the resolution 
passed by the Standing Committee and 
the discussion preceding it are covered 
by the Exceptions to Section .439, 
I. P. C. and. hence the appellants were 
well within their rights in passing a 
resolution recommending suspension 
of the respondent. ; 


Te The Additional eiai 
Judge, Delhi, dismissed the revision of 
the respondent summarily stating that 
the material on record was: not sucti- 
cient- to justify, any -direction being 
given. to the trial. Magistrate to make 
further inquiry into the. complaint. 
The Sessions Judge has further stated 
that the evidence produced by the res- 
pondent is too general to make out a 
a to summon any one of the appal- 
ants. 


8. °° The. High Court, after a 
pens to the material evidence on 
record, as well as the allegations stated 
to have been’ made bythe appellarts, 
has held that ‘the approach.made’ by 
the Magistrate for dismissing the.com- 
plaint was .erroneous.-.In- the view of 
the High Court, the evidence on reccrd 
goes to show that the case of the res- 
pondent is that all the members: of 
the Standing Committee including the 
appellants; had: made the. allegaticns 
against the respondent, which kad 
been reproduced’ by. the Municipal 
Secretary in Ex. P. W. 3/B. : On this 
reasoning the High Court ‘held that it 
‘cannot be. said that there is: no evi- 
dence as to which member of the 
Standing. Committee made the allega- 
tion against ‘the respondent.: Accord- 
ing to the High Court the evidence as 
it stands implicates all the members 
of the Standing Committee including 
the appellants herein in the charge of 
making. the. -defamatory_ allegaticns 
against the respondent. .The Hish 
Court has further . held that if at a 
later stage when witnesses are’ exdnen- 


ed, it is fouid that only some of the’ 


appellants made the allegations and 
also what those allegations are, it 


_will be open tothe trial Magistrate to- 


discharge such of the accused against 
whom there is no’evidence of having 
made any defamatory allegation. - The 
High Court is also of the view that the 
teasoning of the Magistrate that fhe 
appellants. are protected by the Exeep- 
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_{Prs. 6-10] S. C. 1391. 
tions to Section 499, L:P. C. is also 
not correct. “Ultimately, the High 


Court: set’ aside .the..order of the 
Magistrate dismissing: the complaint 
under Section 203, Criminal P. C. and 
directed further inquiry to. be made 
into the complaint by the Chief Judi- 
cial Magistrate, -Delhi or by ' any 
Magistrate subordinate’ to him, and to 
ras the same in accordance with 
aw. 


9%. ..Mr. C.. K. Daphtary, learned 
counsel for the appellants, contended 
that in ‘cases of defamation it ‘is 
essential that the actual words used 
should be set out in the complaint and 
a reproduction of the gist or’ sub- 
stance ‘of the words. used is not 
enough. He further contended that a 
general allegation that the appellants 
and other members of “the Standing 
Committee made: .defamatory. - state- 
ments referred to in Ex. P. W. 3/B is. 
not a sufficient compliance with the 
requirement of law: to: enable the 
Magistrate to take further action.. On 
the other hand, . according to. the 
learned- counsel, the complainant: must 
specifically: aver which particular al- 
legation: was made by which of the 
accused,’ in‘ which-case alone the in- 
dividual ' ‘accused: will: have an oppor- 
tunity. of effectively .meeting the im- 
putations ‘alleged to:have been made 
by ‘him: In this: ‘connetcion Mr. 
Daphtary -referred. us to certain 


‘English decision governing the law of 


libel and :he also invited: our atten- 
tion to certain deciions of the “High 
Courts, 


10. On the ee hand: the res- 
pondent, who appeared in person, has 
urged that at this stage the Court is 
concernéd only with the question whe- 
ther he thas prima facie made out: a 
case for his complaint being inquired 
into by the Magistrate and not whe- 
ther’ he .will be ‘able to obtain a con- 
viction ofall or any of the appellants, 
That ‘stage, he pointed out, will arise 
only during-the course: of the. trial. He 
urged that.in his’ complaint -he has . 
made a.categorical statement that all 
the appellants have. made the state- 
ments referred-to in. Ex. P. W. 3/B. As 
to whether: the statements have been 


properly .recorded by the . Municipal 


Secretary is again a matter which will 


arise only during the course of the 
trial. 


According to him-the allegation 
made by. him in the complaint regard- 
ing the statements said to have been 
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made by the appellants is sufficient 
for further action being taken by the 
Criminal Court. He further contended 
that the statements alleged to have 
been made by the appellants have 
been substantially reproduced in Ex. 
P. W. 3/B and it has been placed before 
the Court in the complaint and that is 
a sufficient compliance with the re- 
quirement of law. He pleaded that 
the principles laid down by the English 
Courts regarding the law of libel are 
not applicable when considering a 
case of defamation under the Indian 
Penal Code. He has also referred us 
to certain decisions in support of his 
contentions. : 


11. Before we refer to the deci- 
sions cited by Mr. Daphtary and the 
respondent on merits, it is necessary 
to clear the ground by appreciating 
the nature of the jurisdiction exercised 
by the Magistrate under Ss. 202 and 
203, Criminal P. C. In Chandra Deo 
Singh v. Prokash Chandra Bose, (1964) 
1. SCR 639 = (AIR 1963 SC 1430) it 
has been held by this Court that 
the object of the provisions of Sec- 
tion 202, Criminal P. C. is to enable 
the Magistrate to form an opinion as 
to whether process should be issued or 
not. At that stage what the Magistrate 
has to see is whether there is evi- 
dence in support of the allegations 
made in the complaint and not whe- 
ther the .evidence is sufficient to 
warrant a conviction. It has been fur- 
ther pointed out that the function of 
the Magistrate holding the preliminary 
inquiry is only to be satisfied that a 
prima facie case is made out against 
the accused on the materials placed 
before him by the complainant. Where 
a prima facie case has been made out, 
even though much can be said on both 
sides, the committing Magistrate is 
bound to commit the accused for trial 
andthe accused does not come into the 
picture at all till the process is issued. 


12. The question arises whether 
in an action for defamation under 
Section 500, I. P. C., it is necessary 
that the actual statements containing 
the words alleged to have been used 
by the accused must be before the 
Court or whether it is enough that the 
statements alleged to have been made 
are substantially reproduced in the 
complaint. The further question is 
whether the complaint in this case is 
defective in the sense that the actual 
statements alleged to have been made 
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by the individual accused have not 
been stated in the complaint, 


13. We will now refer to the 
decisions cited by Mr. Daphtarv. He 
has referred us, in the first instance, 
to the passage in Halsbury’s Laws of 
England, Third Edition, Volume 24, 
page 90, para 161, that for the state- 
ment complained of as being a libel or 
slander to be construed or interpreted, 
it is essential that the actual words 
and not merely their substance should 
be set forth verbatim in the statement 
of claim or indictment. Again he has 
referred us to another passage in the 


same volume as follows: 
“As it is necessary in actions for 


libel or slander to set forth the actual | 


words complained of in the statement 
of claim with proper innuendoes, so 
also it is necessary to do so in an 
indictment where words are cf the 
Ses the offence.” (page 135 para 

_ 14. In Charles Bhadlaugh and 
Annie Besant v. The Queen, (1878)' 3 
QBD 607, the Court of Appeal was 
dealing with an indictment for publish- 
ing an obscene book. Bramwell, L. J., 
observes as follows: 


“In some instances, words are the 
subject-matter of an indictment; and 
it follows from this principle, which 
I have mentioned that wherever the 
offence consists of words written or 
spoken, those words must be stated in 
the indictment; if they are not, it will 
be defective upon. demurrer, in arrest 
of judgment or upon writ of error 
In like manner, there can 


Sees ever sccsses 


be no doubt that in an indictment for ` 


defamatory libel it was necessary to 
set out the words complained of, 
that the Court might judge whether 
they were or could amount to a libel 
it is manifest that where 
words constitute the offence, they must 
be stated in the indictment.” 


15. In The Capital and Coun- 


ties Bank Ltd. v.. George Henty and 
Sons, (1882) 7 App Cas 741; Lord 


Peeereesscccsen 


. Blackburn in dealing with an action 


for libel states as follows: 

_ “The words themselves must have 
been set out in the declaration or in- 
dictment, 
might be able to judge whether they 
were a libel or not. And this still re- 
mains the law.” Á 


16. In Collins v. Jones, (1955) 2 
All ‘ER 145. Lord Denning quoted with 


in .order that the Court - 


L% 


so . 
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approval the observations of Lord 
Coleridge, C. J. in Harris v. Weree, 
(1879) 4 CPD 125, as follows: 

: "In libel and slander everything 
may turn on the form of words, anc in 
olden days plaintiffs constantly fefled 
` from small and even unimportant vwari- 
ance between the words of the libel or 
slander set out in the declaration and 
the proof of them.....5...In libel and 
slander the very words complainei of 
are the facts on which the action is 
grounded. It is not the fact of the 
defendant having used defamatory 2x- 
pressions, but the fact of his having 


used those’ defamatory expressions | 


alleged, which is the fact on which the 
case depends.” - 

A It is clear by a reference to 
the above English Law that in an 
action for libel it is essential that the 
words themselves must be set out in 
the indictment and that requiremext is 
insisted to enable the Court to judge 
whether those words published in writ- 
ing amount to libel or not. 

18. 
certain decisions dealing with the 
nature of proof required in a prosecu- 
tion for sedition under Section i2 
I. P. C. But we do not think it neces- 
_ sary to refer to those decisions as we 
` are not at this stage concerned with 
proof of the statements - attributed to 
the appellants and which, accordirg to 
the respondent, are defamatory. - 

19.. Mr. Daphtary also referred 
us to the decisions in Sarat Chandra 
Das v. The State, AIR 1952 Orissa 351 
and Krishnarao v. Firm Radhakisan 
Ramsahai, ILR (1956) Nag 236 =(AIR 
1956 Nag 264). In the Orissa High 
Court decision, two accused were teing 
tried for an offence under Section 500, 
I. P. C. It is no doubt stated in the 
said decision that in a trial for defema- 
tion it is essential that the werds 

-alleged to be defamatory in character 
should be precisely set out and the ac- 
cused should be individually given 
notice of what he is charged with, as 
the words so .set out will constitute 
the foundation for defamation. IC is 
further laid down that it is also essen- 
tial that the words in question shruld 
be proved. A perusal of this decision 
will show that two accused were being 
prosecuted for defamation. In the 
complaint in that case it was steted 
that both the accused were allegec to 
have made certain statements. Eow- 
ever, in the sworn statement the com- 
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Mr. Daphtary referred us to’ 


Plainant had given a slightly different 
version. In his evidence before the 
Court the complainant attributed to 
the different accused different state- 
ments. It was, under those circum- 
stances, that the Court laid down the 
proposition referred to earlier. Under- 
stood in that context, it is clear that 
according to the High Court when 
different statements are attributed to 
different accused, the statements alleg- 
ed to have been made by each of the 
accused must be set out and the indi- 
vidual accused must have notice as fo 
what is specifically alleged against him. 


20. In the second case, the 

Nagpur High Court dealing with a 
claim for damages for defamation 
observed as follows: 
“We may point out that in a suit 
for damages for defamation the law 
requires that the plaint ought to allege 
the publication of- the defamatory 
statement, set out the actual words 
used, and also state that they were 
published or spoken to some named 
individuals and specify the time and 
place when and where they were 
published.” 

_21. _. On the other hand, the res- 
pondent has invited our attention to 
the decisions reported in Emperor v. 
Col. . Bholanath, ILR 51 All 313 = 
(AIR 1929 All 1); K. S. Namjundaiah 
v: Setti Chikka Thippanna, 1952 Cri LJ 
1633 = (AIR 1952 Mys 123) and 
Dhruba Charan Khandal v. Dina- 
bandhu Patri, AIR 1966 Orissa 15. 


©- 22 In the first decision of the 
Allahabad High Court, Mukherji, J., 
observed: f 

“While I am not prepared to lay 
down, as a universal proposition, that 
in no case where the actual words 
used have not been proved a convic- 
tion for defamation by word of mouth 
cannot be maintained, it must be con- . 
ceded that in the majority of cases it 
should be so. Defamation is defined as 


“Whoever by words ...... makes or 
publishes any imputation concerning 
any person intended to harm, or know- 
ing or having reason to believe that 
such imputation will harm, the re- 
putation. ...... - is said <<... to defame 
that person.” When the question 
arises as to whether the words used 
were intended to harm or had the 
effect of harming the reputation, the 
Court must be put in possession not 
only of the words used, but also of 
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the 
used ....... 


23. King J., the othar learned 
Judge of- the bench observes: 

“I may here remark that in my 
. opinion it is unnecessary to prove the 
exact words used by the’ accused, for 
the purpose of supporting a conviction 
for oral defamation. It is sufficient to 
prove the purport or substance of the 
defamatory imputations. |. No honest 
witness would profess. to remember 
the exact words used by a person who 
has been speaking for even 15 minutes. 
At the most he may remember some 
striking phrase or expression. But a 
witness’s failure to recall the exact 
words used or the exact context in 
which they were ‘spoken is immate- 
rial, provided that he can. give a suffi- 
ciently clear.account of the purport of 
the defamatory remarks. Although 
the learned counsel for the appellant 
argued that.no conviction could be 
sustained unless the exact words were 
proved, he was unable to quote any 
authority for his proposition, and I am 
not prepared to accept it. English 
rulings on the English Law of. libel 
seem beside the point when the task 
before us is to apply the provisions .of 
Section 499 of the Indian Penal.Code 
to a case of alleged defamation ` by 
spoken words.” 


24. In the second case the 
Mysore High Court has laid’ down that 
it is sufficient for the purpose of Sec- 
tions 499 and 500, I. P. C. that if wit- 
messes are -agreed in a substantial 
measure on the words of imputation 
uttered as itis hardly possible .or 
necessary -to reproduce. every word or 
expression used. 

25. - In the last decision, the 
Orissa High Court has laid down that 
for the purpose of an offence.under 
Section 500, I. P. C., it is enough if the 
witnesses are agreed. in.a substantial 
measure on the words of imputation 
uttered, for it is not possible even for 
a most honest witness to- reproduce 
every such word or expression. This 
decision has also distinguished the 
earlier decision in ATR 1952 Orissa 351 
on the ground that the observations 
contained in that judgment that the 
precise words uttered against the 
complainant should. find a place in 
the charge were made in the context 
of the Court dealing with two accused, 
each of whom ‘was alleged to havs 
made different statements. 


context `» in which tey were 


those words or the statements 


to be not defamatory, 


A.L R. 


26. After a. consideration of 
the various decisions referred to above, 
we are of the opinion that the’ pro- 
position laid down -in English deci- 
sions dealing with libel that the actual 
words alleged to be used must be 


‘stated in the indictment cannot be ap-| - 


Plied on: all fours when dealing with 
the cases of defamation by spoken 
words under Section 499, I. P. C. It 
will be highly desirable no doubt. if 
the actual words stated to have been 
used by an accused and which are all 
to be defamatory. are reproduced by 
the complainant, The actual words 
used or the statements made may be 
reproduced verbatim by the complain- 
ant if the words are few and the state- 
ment is very brief. ‘But in cases where 
the words spoken are too many or the 
statements . made are too long, im’ our 
opinion, .it will be the height of techni- 
cality to. insist .that the actual words 


and the entire statements should be 
reproduced verbatim. The object of 


having, if possible,| the actual words 
or the statements before the Court is 
to enable it to ‘consider whether 
are 
defamatory in nature. That purpose 
or object will be served if the com- 
plainant is able toi reproduce in his 
complaint or evidence in a substan-| - 
tial measure the words of imputation 
alleged to have been ‘uttered. If ‘the 
statements or the words placed before 
the Court by the complainant are held 
it will - mean 
that the complainant will have to lose. 
Therefore, it is to his interest to get 
a proper adjudication from the 
Court that as far as possible the words 
spoken or the statements actually 
made and which; he alleges to. be 
defamatory are before the Court. But 
a complaint cannot be thrown out on 
the mere ground that the actual: words 
spoken or the statements made have 
not been stated: in the complaint. From 
the point of view of accused also it is 
necessary that the matters - alleged to 


‘be defamatory in the complaint must 
- be so stated as to enable them to know 


the nature of the allegations that they 
have to meet, 


27. In this case we have already 
referred to Ex. P, iW. 3/B, which, aca 
cording to the complainant, contains 
the statements made by the appellants 
during the discussion of the resolution 
leading to his suspension on December 
11, 1964. The High Court, in this 


H 


| 
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connection, has adverted to the evi- 
dence of P. Ws. 1, 3 and 4 on this 
aspect. . As to how far the evidence of 
those witnesses is to. be accepted, is a 
matter -which ill - arise only 
during the trial of. the complaint. 
From the averments made in the com- 
plaint, which refers to various matters 
referred to in Ex. °P..W. 3/B, we are 
of the opinion, that the complainant 
has furnished in a substantial measure 
the words of imputation,’ which. ac- 
cording to him, are defamatory. There- 
fore, the contention of Mr. Daphiary 
thatthe complaint is defective’ inas- 
much as it does not contain the actual 
words alleged. to have been spoker. by 
the appellants, has to be rejected. 


28. The © further question is 


whether the complaint is defective for- 


the reason that the actual statements 
alleged to have been made by the 


individual accused have not been stated _ 
therein. So far as this aspect is 2on- 


cerned, if the case of the complainant 
is that each of the appellants made 
different statements or spoke different 
words, which are defamatory, then it is 
absolutely necessary that the comp-aint 
must specify the words spoken or the 
statements made by each of the appel- 
lants. But that is not the allegaticn in 
the complaint. We have already refer- 
‘red to the fact that it is specifically 
stated in the complaint that during the 
course of the discussion of the resolu- 
tion, all. the seven appellants made 
wild and baseless allegation against 
the complainant involving moral turpi- 
tude. According to him.those state- 
ments are contained in Ex. P. W. 3/B. 
The evidentiary value of Ex. P. W. 3/B 
‘does not arise for consideration at this 
stage. The further question whether 
the complainant will be able to prove 
his allegation that all the seven ap- 
pellants made all or oo of the state- 
ments ‘contained in. Ex. P. , is 
again a matter which does not arise for 
consideration at this stage: We are 
only concerned to find out what are 
the allegations made by the respondent 
in his complaint against the appellants. 
When the case of the complainart is 
‘that all the seven appellants made the 
statements referred to in Ex. P. W. 3/B 
and he is prepared tec go to trial on 
that footing,.the question of the com- 
plainant being made to state the siate- 
ments alleged to have. been made by 
the individual accused does not af all 
arise. 


Such a situation will arise only 
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when the case of the complainant is 
that different statements were made 
by different accused, who are before 
the court. 


29... The Magistrate dismissed 
the complaint on the ground that there 
is no evidence on record as to which 
of the appellant made which allegation 
against the respondent and in the 
absence of such an important ingre- 
dient, no prima facie case against any 
of the appellants can be said to have 
been made out. This, in our opinion, 
is a fallacious approach made by the 
Magistrate in the face of the allega- 
tion made by the respondent that all 
the seven appellants made the state- 
ments: referred to in Ex. P. W. 3/B. 
In our opinion, the High Court has 
made a correct approach when it held 
that the evidence as it stands im- 
plicates all the members of the Standing 
Committee including the appellants in 
the charge of making the statements 
alleged to be defamatory and contained 
in Ex. P. W. 3/B. We are in entire 
agreement with the- reasoning of the 
High Court on this aspect. 


30. . Before concluding the dis- 
cussion, it is to be stated that the trial 
Magistrate has given an additional 


reason for. dismissing the complaint. 


That reason is that the resolution 
passed by the ‘Standing Committee on 
December 11, 1964 and the discussion 
preceding it by the members of the 
Standing Committee including the ap- 
pellants is covered by the Exceptions 
to Section 499, I. P. C. Unfortunately, 
the High Court also has touched upon 
this aspect and made certain observa- 
tions. In our opinion, the question of 
the application: of the Exceptions - to 


-Section 499, I. P. C. does not arise at 


this stage. Rejection of the complaint 
by the Magistrate..on the second 
ground mentioned. above cannot be 
sustained. It was also unnecessary for 
the High Court*to-have considered this 
aspect and differed from the trial 
Magistrate. It is needless to state that 
the question of applicability of the 
Exceptions to Section 499, I. P. C. as 
well as'all other defences. that may be 
available to the appellants will have 
to be gone into during the trial a the 
complaint. 


OO BL To conclude we are satis- 
fied that the High Court’s ‘order set- 
ting .aside the order of the Magistrate 
dismissing the complaint under Sec- 
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tion 203, Criminal P. C, and directing 
further inquiry to be made in tke 
complaint of the respondent’ is correct. 
32. The appeal fails and is dis- 

missed. f 
Appeal dismissed, 
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(From Allahabad: ILR (1966) 

1 All 153) 
K. S. HEGDE AND 
A. N. GROVER, JJ. 

U. P. Sunni Central Wakf Board, 
Appellant v. Mohammed Alim Cheshti 
(dead) by his legal representatives and 
others, Respondents. 

en Appeal No. 1021 of 1966, D/- 
7-5-1971 

Religious Endowments Act (1863), 
Section 16 — Filling in vacancies in 
Committee of waqt — District Judge 
has no jurisdiction or power to fill in 
vacancies on the Committee constitut- 
ed under Religious Endowments Act 
for wagqi of a Dargah which is govern- 
ed by U. P. Muslim Waqf Act — 
(X-Ref.: — U. P. Muslim Waaqfs Act 
(16 of 1960), Section 19) — ILR (1966) 
1 All 153, Reversed. 

Under the scheme of the U. P. 
Muslim Waaqfs Act the control and 
surpervision over the waqf is that of 
the Waqf Board constituted under 
Section 10 of this Act. Only the Board 
has full powers with regard to inspec- 
tion of accounts, their auditing, admin- 
istration of waqf funds and all such 
matters. (Para 8) 

Mr. C. B. Agarwala, Sr. Advocate, 
(Mr. K. L. Hathi, Advocate of M/s. 
Hathi and Co., M/s. Quayamuddin Shah 
and P. C. Kapoor, Advocates, with 
him), for Appellant; Mr. M. C. Chagla, 
Sr. Advocate, (Mr. S. S. Shukla, Advo- 
cate, with him), for Respondent No. 1 
(ii); Mr. S. K. Bagga and Mrs. S. Bagga, 
for Respondents Nos. 2 (i) to (iii). 

The Judgment of the Court was 
delivered by 

GROVER, J.: — This is an appeal 
by special léave from a judgment of 
the Allahabad High Court made in 
exercise of the revisional jurisdiction. 

2. The appellant is a statutory 
board established under the provisions 
of Section 10 of the Uttar Pradesh 


EO/EO/C480/71/SSG/P 


(Para 9) 
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Muslim Waqfs Act,. 1960, hereinafter 
called the ‘Act’. The Act applies to 
all waqfs which at the time of its com- 
ing into force were under the superin- 
tendence of the Sunni Central Board 
and the Shia Central Board constitut- 


ed under the U. P. Muslims Waqfs 
Act 1936. i i 
3. The ‘present proceedings 


relate to the famous Durgah of Hazrat 
Sheikh Saleem Chishti at Fatehpuri 
Sikri in the district of Agra said to 
have been established by Emperor 
Akbar. The Durgah was administer- 
ed originally by the Moghuls and 
thereafter by the Board of Revenue 
established by the British Government 
under the Bengal Regulation No. 19 of 
1810. Subsequently the Religious En- 
dowment Act 1861° (Act 20 of 1863) 
was passed which provided for the 
management of mosques, temples and 
other religious establishments. Sec- 
tion 7 of Act 20 of 1863 provided for 
the appointment and constitution of 
the committees which were to be ap- 
pointed by the State Government for 
the management of religious establish- 
ments mentioned in Section 3 of that 
Act. Section 10 provided for election 
when a vacancy occurred in the com- 
mittee. By G. O. dated July 7, 1925 
and a subsequent ‘notification. dated 
February 27, 1927 rules for the elec- 
tion of the managing committee were 
framed and a committee was formed. 


4, The waqti of the Durgah was 
registered as one of the waqfs under 
the superintendence of the Board as 
provided by S. 5 of the U. P. Muslim 
Waqfs Act 1936. It is common ground 
that the waqf is registered and it is 
one of the waqfs to which the -provi- 
sions of the Act would be applicable. 
The term of four members of the com- 
mittee constituted under the provisions 
of Act 20 of 1863 expired in 1962 and 
as the vacancies were not filled in by 
election the president of the appellant 
board’ filled in the vacancies acting 
under the provisions of the Act. 
Respondent No. 1 filed an application 
in the court of the District Judge at 
Agra purporting to, be an application 
under Act 20 of 1863 stating inter alia 
that the president ‘of the appellant 
board had ‘constituted a committee of 
five persoris under' the provisions of 
the Act by filling in'the four vacancies. 
It was further averred that the provi- 
sions of the Act, particularly section 48, 
did not obviate the necessity of the 
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appointment of the committee by the 
District Judge under S. 10.of Act 20 of 
1863. It was, therefore, prayed that the 
- District. Judge may appoint persons to 
fill in the vacancies, The appellant 
Board contested that application prin- 
cipally on the ground that after the 


enactment of the Act the provisions of ` 


' Section 10 of Act 20 of 1863 were no 
longer applicable. The appellant board 
also maintained that the appointment 
of the committee by the court would 
be inconsistent with the appointment 
-of a managing committee by the board 
under the provisions of the Act. 


5. The District Judge by his 
fudgment dated November 23, 1963 
held that he had the power to re- 
constitute the managing committee 
under section 10 of Act 20 of 1863. He 
directed that the vacancies shall be 
filled up according to the prescribed 
rules. The appellant moved the High 
Court under section 115. of the Code 
of Civil Procedure for revising the 
order of the District Judge. The High 
Court referred to the relevant. provi- 
sions of the Act as well as Act 20 of 
1863. It was of the view that for the 
purpose of Act 20 of 1863 mosques, 
temples and other religious establish- 
ments could be divided in two main 
groups. One was that to which the 
provisions of the Bengal Regulation 
No. 19 of 1810 or Madras Regulazion 
‘No. 7 of 1817 were applicable. The 
other group was the one to which the 
provisions of these Regulations did not 
apply. The first group could be sub- 
divided into two depending upon the 
mode of nomination or appointment of 
the trustee, manager or superinzen- 
dent. Section 3 of Act 20 of 21863 
applied to religious. establishmsants 
falling in the sub-group in which ithe 
nomination of a trustee, manager or 
superintendent thereof was vested in, 
or was exercised by or was sukject 
to the confirmation of the Government 
or any public officer. In. case of 
establishments. covered by Section 3 it 
was necessary for the State Govern- 
ment to proceed under section 7 and to 
appoint one or more committees. On 
the appointment. of the committee the 
Board of Revenue and the local agents 
ceased to exercise the functions assign- 


ed to them under the Regulation and 


they were to transfer to such com- 
mittee all landed or other prorerty 
belonging to the establishment. After 


referring to the relevant provisiors of 
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“the Act the learned Judge held that 


the general power of superintendence 
conferred on the committee con- 
stituted under Section 7 of Act 20 of 
1863 became vested in the appellant 
board constituted under the Act. The 
continuance of the committee for the 
general supervision of waqfs was, 
therefore, inconsistent. with the provi- 


‘sions of Section 19 of the Act and in 


such circumstances the corresponding 
provisions of Act 20.of 1863 stood re- 
pealed with the result that the com- 
mittee appointed under Section 7 of 
that enactment could not.discharge the 
general power of supervision and 
superintendence of waqfs to which the 
Act applied. However, in the opinion 
of the learned Judge there was no pro- 
vision in the Act corresponding to Sec- 
tion 13 of Act 20 of 1863. That sec- 
tion casts an additional responsibility 
on the committee in that it has to 
keep in its custody accounts regularly 
submitted by the trustee, manager or 


‘superintendent of the mosque or reli- 


gious establishment. Clauses (g) ‘and 
(i) of Section 19 (2) and Section 27 of 
the Act did not show any inconsistency 
with the provisions of Section 13 of 
Act 20 of 1863.. It was consequently 
held that the ‘committee constituted 
under Section 7 of Act 20 of 1863 could 
still continue to discharge some of the 
functions assigned to it and the 
District Judge was thus competent to 
entertain an application under Sec- 
tion 10 thereof and fill the vacancy 
among the members of the committee. 


6. We are unable to share 
the view. of the High Court. 
On his own reasoning the learned 
Judge could not have come to the con- 
clusion at which he arrived, namely, 
that although the power of. general 
superintendénce of the waqf in ques- 
tion vested in the appellant board and 
that the committee constituted under 
S. 7 of Act 20 of 1863 could not exercise 
those. powers which were exercisable 
by. the board a committee under the 
old Act could still function for the 
purpose of S. 13 of that Act inasmuch 
as such a committee would still have 
the. ila of the accounts of the 
waqf. ` 


7. The Act has been enacted 
to provide for better governance, 
administration and supervision of cer- 
tain classes of waqf in the State of 
U. P. Section 3 (5) defines the word 
“mutawalli” to mean: 
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“a manager of a waqf and inclu- 
s an: amin, a sajjadanashin, a 
khadim, naib-mutawalli anda com- 
mittee of management, and also includ- 
es any person who is for the time being 
in charge. of, or administering, waaqfs.” 
Section 10 provides’ for.the establish- 
ment of Central Boards. Section 19 
eontains the functions of.:the Board. 


Sub-s. (1) says that the Board shall do’ 


all things reasonable or necessary to 
ensure that the waqfs under its supe- 
tintendence are properly maintained, 
controlled and administered. and 1 
income: thereof is duly appropriated tò 
the purpose for which they were found- 
ed or for which they. exist. The follow- 
ing clauses of sib-s, 2) may be notic- 
e 

(g) to inopent or cause inspection 
of waqf properties, accounts or records 
or deeds and documents relating there- 
to; 


(hy to” PAER into the nature 


and extent of waqf properties and çall,. 


from time to time, accounts and: other 
returns and information from the 
mutawallis and give directions for ‘the 
proper administration of waqfs. 


(i) to arrange for the auditing of 
accounts submitted or "required to be 
submitted by the mutawallis; 

(k). to administer the Wagf Fund; 

(1) to keep regular accounts of. the 
receipts and disbursement and submit 
the same to the State Government in 
the manner, prescribed; ” i 
Section 48 relates to appointment “of 
mutawallis and S. 49 to their duties. 
The mutawalli is bound to carry out 
all directions issued by the board and 
to furnish such returns and supply 
such information as may be required 
by the board or the sub-committee 
from time to time. The mutawalli has 
also to allow inspection of waqf pro- 
perty, accounts or records or deeds 
and documents relating thereto. Under 
S. 50 he has to prepare every year a 
budget for the next financial’ year and 


submit to the board before the first - 


day of May in-every year a full and 
true statement of accounts. Section 85 
(1) provides that nothing in any other 
enactment which is inconsistent ‘with 
the provisions of the Act shall apply 
to any waaf to which the Act applied. 


8. As has been. stated before, 
Gt is mot disputed that the waqaf of the 
Durgah is governed by the provisions 
of the Act. The entire scheme of the 


l 
Kunjuraman v. Mathevan | 
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Act shows that the control and super- 
vision over the waqf is that of the 
board constituted under. S. 10. It is 
the board that hasi full powers with 
regard to inspection of accounts, their 
auditing, administration of the waqf 
funds and all such matters. Sections 
49 and 50 leave no!room for doubt that 
accounts which would. include books ` 
of account and alll relevant : records, 
deeds and documents have to be in 
Mutawalli’s custody and he is bound to 
produce them for ‘inspection . - of. the 
board whenever so desired. ‘“Muta- 
walli”, according to the definition, in- 
cludes a committee of management. 
The Act appears to be self-contained 
and makes provisions for complete 
superintendence, ‘administration and 
control of the waafs over which the 


-boards established; under S. 10 have 


jurisdiction. It is barely ` possible to 
envisage the independent existence of 
a committee constituted under Art 20 
of 1863 only for the purpose of hav- 
ing custody of the'books of account 
particularly when ithe Act fully con- 
templates and provides for the main- 
tenance, custody’ ete. of accounts and ` 
account books: by the mutawalli. It is 
eommon ground that ‘the Act was pass- 
ed with the approval of the President 
of India. there is a! clear inconsistency 
between its provisions and those of Act 
20 of 1863 relating to committees; their 
functioning and control. ` ; 

9. We accordingly | hold that 
the District Judge had no jurisdiction 
or power to fill in. vacancies on the 
commitiee constituted under the -pro- 
visions of Act 20 of 1863. The appeal 
is therefore allowed and the orders of 
the High Court and the District Judge 
are hereby set aside. The application 
under the provisions of Act 20 of 1863 


Shall stand dismissed. The parties will 


bear their own costs in this court. 
a2 ’ i F Appeal’ allowed. 
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(From ‘Kerala: 1965 Ker.-L. T. 1214). 
K S. HEGDE AND A. N. GROVER JJ. 


Kochan Kani — Kunjuraman Kani 
ete., Appellants v::Mathevan Kani San- 
karan Kani and, others ete., Respon~ 
dents. ! 


- Civil Appeals Nos. 924. to 926 of 
1966, D/- 7-5-1971. 


EO/EO/C484/ 71/MV j iM 


1971. 


. © (A). Custom — Family . custom 
(Kerala) — A party has to plead in 
specific. terms as to what is the cus- 
tom that he is relying on and he rust 
prove the custom pleaded by him. — 
(X Ref. Evidence Act (1872) Ss. 13 and 
101). 1965 Ker. L. T. 1214 Reversed. 


When there is a plea that the 
Kanikkara tribe is governed by the 
Marumakkathayam law and no family 
custom.is pleaded, the court carnot 
come to the conclusion that the fami- 
ly in question is governed by the 


marumakkathayam law when it is pro-" 


ved that there was. no uniform cus- 
tomary law among that tribe.- 

er oe (Para 8) 
(B) Custom — Custom (Kerala — 


The Kanikkara tribe is not governed . 


by any uniform customary law in mat- 
ters of inheritance. Therefore, when 


a person claiming to inherit a deczas-- 


ed fails to prove the ily cusiom 
under which he claims that right, the 
son of the deceased would inherit the 
‘property of his deceased father urder 
the general law of inheritance. 1965 
Ker LY 1214, Reversed. (Para 14) 
Cases Referred: 
(1952) AIR 1952 SC 231 (V 39)= 
1952 SCR 825, Thakur Gokal- 
chand v. Parvin Kumari , 
(1917) AIR 1917 PC 181 (V 4) = 
45 Ind App 10, Abdul Hussain 
Khan v. ‘Bibi .Sona: Dero -6 


- Mr. M. Natesan, Sr. Advocate, 
(M/s. Sudhakaran and P. K. Plai 
Advocates with him), for Appellants, In 
all appeals; :Mr. M. K. Ramamurthi, 
Sr. Advocate, (Mr. J. - Ramamurthy 
Advocate for Mr. Vineet Kumar, Advo- 
cate with him), (for No. 1) in No. 924 
of 1966 and (For Nos. 1.and 5) in No. 
925 of 1966, for Respondents. . 

The Judgment of the Court was 
delivered by : 
HEGDE, J: —— A common question 
arises for decision in these appeals by 
special leave. That-question is as to 
who is the legal heir of the deceased 
Kochan Kani. Kunjuraman Kani, the 
son-of the deceased Kochan Kani (who 
will hereinafter be referred to as the 
appellant) claims that he is the legal 
heir, On the other hand Mathevan 
Kani (who will hereinafter be referred 
to as the respondent) the brother of the 


deceased Kochan Kani claims tha: he 


is the legal heir. According to the res- 
pondent the deceased was governed by 


Marumakkathayam law but according . 


(Pare 8) - 


Chronological Paras. 


-Nadar, . That 
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to the appellant he was a Makkathayee. 
Both Marumakkatham system as well 
as Makkathayee system are customary 
laws, . > f ; 

2. After the death of Kochan 
Kani ‘the revenue authorities came to 
the conclusion that the appellant was 


entitled to the estate of his father. 


Thereafter the respondent filed O. S. 
No. 74 of 1956:0n the file of the Second 
Additional District Judge, Trivandrum 
against the appellant and his step 
mother seeking a declaration that he 
was entitled to the transfer of the 
registry in his name as the legal heir 
of the deceased Kochan Kani. That 
suit was dismissed by the trial court 
but on appeal the High Court of Kerala 
reversed the decree of the trial court 
and decreed the suit in favour of the 
respondent. . Civil Appeal No. 924 of 
1966 is directed against that judgment. 

3. The respondent and some of 
the alienees from him instituted O. S. 
No. 78 of 1959 against the appellant 
in the court of Additional Sub-Judge, 
Trivandrum for a declaration of the 
title of the respondent in the proper- 
ties mentioned in that suit and for the 


_ possession of the same on the ground. 


that those properties belonged to the 


deceased Kochan Kani and after ‘his 


6- death they had devolved on the res- 


pondent. That suit was.decreed by the 
trial court. As against that decision, 
the appellant appealed to the High 
Court of Kerala in A. S. No. 469 of 


‘1964 on its file. That appeal was dis- 


missed. Thereafter the appellant has. 
appealed to this. Court in Civil Appeal 
No. 925 of 1966. 

4. ` Civil Appeal No. 926 of 1966 
arises from O: S. No. 436 of 1124 fil- 
ed by the appellant and his step mother 


- in the court of Additional Munsifé, 


Neyyattinkara for the eviction of Isreal 
suit was dismissed 
by the trial court and the appellant 
was unsuccessful in.the first appeal as 
well as in the second appeal. 

5.. The deceased Kochan Kani 
belonged to a tribe known as Kanikkars, 
Originally they.werè Nomads. They 
hardly had any immovable property. 
But in recent times they have settled 


‘down and a few of them have acquired 


immovable ‘properties. Kochan Kani 
was one such. In O. S. No. 74 of 
1956, the respondent. pleaded that the 
Kanikkars tribe follows Marumak- 
kathayam system. In paragraph 2 off 
the plaint he stated: j 
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nns The Kanis from ‘time im- 
memorial follow Marumakkathayam 
Law and Kochan Kani has in several 
cases declared himself to be a Maru- 
makkathayee.” 


6. He also averred in that plaint 
that in several decisions, the courts 
declared that Kanikkars follow Maru- 
makkathayam system. The custom 
pleaded by the respondent was a tribal 
custom and not a family custom per- 
taining to the family of Kochan Kani. 


In O. S. 78 of 1959, the averments re- ` 


lating to the custom in question are 
vague. At any rate even in that suit, 
the respondent did not put forward 
any family custom. Therefore the 
only question that the courts had to 
decide was whether the respondent 
had proved the custom pleaded by 
him. It is well established that in the 
matter of custom a party has to plead 
in specific terms as to what is the 
custom that he is relying on and he 
must prove the custom pleaded by 
him. He cannot be permitted to prove 
a custom not pleaded by him. In 
Abdul Hussain Khan v. Bibi Sona 


Dero, 45 Ind App 10 = (AIR 1917 
PC 181) the Judiciak Committee 
observed “It is therefore incumbent 


upon the plaintiff to allege and prove 
the custom on which he relies.” That 
was also the view taken by this Court 
in Thakur Gokalchand v. Parvin 
Kumari, 1952 SCR 825 = (AIR 1952 
SC 231). The reason for this rule is 
obvious. Anybody who puts forward 
a custom must prove by satisfactory 
evidence the existence of the custom 
pleaded, its continuity and the consis- 
tency with which it was observed. A 
party against whom a custom is plead- 
ed must have notice as to what case 
he has to meet. The opposite party 
apart from rebutting the evidence ad- 
duced by the plaintiff may be able to 
prove that the custom in question was 
not invariably followed. He cannot 
get ready with that evidence without 
knowing the nature of the custom reli- 


ed upon by the plaintiff. Therefore, ` 


all that we have to see in the present 
case is whether the respondent has 
established the custom pleaded by him 
viz. the custom of the clan to which 
the deceased belonged. The learned 
trial Judge in O. S. 74 of 1956, after 
carefully examining the evidence in 
the case came to the conclusion that 
the respondent has not proved the cus- 
tom pleaded by him. He referred not 


[Prs. 5-9] Kunjuraman v. Mathevan (Hegde J.) 
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merely to the evidence ïn the case but 
also to various reports and books which 
came into existence at undisputed 
point of time, On ihe other hand the 
learned trial judge in O. S. 78 of 1959 
mainly relying on certain alleged 
admissions of the deceased Kochan 
Kani came to the: conclusion that he 
was governed by  Marumakkathayam 
law. Similar was the view taken by 
the court in the i proceedings arising 
out of O. 5. 436 of 1124. 


7. The High Court came to the 
conclusion that so far as Kanikkars 
tribe is concerned, it was not governed 
by any single customary law. Some 
of the families were Marumakkathees, 
some are Makkathayees and some are 
Misravalis, But at the same time it 
came to the conclusion that the family 
of Kochan Kani was governed by 
Marumakkathayam law. For coming 
to that conclusion it solely relied on 
certain admissions imade by Kochan 
Kani during his lifetime. 

8. In our ‘opinion the High 
Court misdirected itself in determin- 
ing the question before it. It over- 
looked the fact that the only plea of 
the respondent was that Kanikkars 
tribe was governed. by Marumakkatha- 
yam law. He did not plead any fami- 
ly custom. Before he could succeed 
in his suits, he had to establish the 
custom pleaded by him. Proof of any 
other custom could not help him, . 


9. There isiplenty of evidence 
to show that the Kanikkara tribe as 
such was not governed by any parti- 
cular custom. The Census Report of 
P dealing with the Kanikkars states 

us: 


“A. man’s property devolves equal- 
Iy on his sons and sisters’ sons. In 
the absence of nephews, the sons get 
the whole property. Descent is re- 
ckoned through the’ female line and 
children belong to the clan of the 
mother. In Cherukara of Pathanapu- 
ram Taluk, inheritance is through the 
male line.” 

In the History of Kerala edited by Shri 
se Padamanabha Menon, it is obser- 
ved: 

“In the matter of inheritance there 
is some difference between the Kanies 
who live in the interior of the hills 
and those living in the plains. The 
former follow Makkathayam, the sons 
taking the father’s property, if any, 
and yet itis not Makkathayam pure 
and simple, for, the moiety of the per- 
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sonal property goes to the sister’s son, 
i.e. to the nephews. With those living 
in or near the plains, the self-acquir- 
ed property is distribuied equally be- 
tween the sons and nephews. : 
are no sons, the nephews inherit the 
whole property. The rights of the 
widow being considered to maintenance 
alone.” 

In Sri L. A. Krishna Tyar’s book on the 
Travancore Tribes, dealing. with Kani-~ 
kkars, the learned author observes: 


“Property includes clothing, imple- 
‘ment, utensils, weapons, live-siock 
and crops. Deceased man’s proparty 
-is divided half to his nephews and the 
other half among his sons. In the ab- 
sence of a nephew, the property de- 
volves on his sons. In the absence of 
sons it devolves on the niece. In her 
absence it goes to his brothers and sis- 
ters. In no case does it go to his wife. 
Even the hut goes to the nephew. The 
widow with her children goes back to 
her brother, In regard to the live- 
stock, the Kanikkars in the vicinity of 
Kallar, state, that pigs and goats are 
reared by women and they pass on to 


their children on their demise. When 


- a girl is married the property goes 
with her to her husband’s home; the 
husband’s share goes to the nephew.” 


10. The author also says that 
"Descend is reckoned in the famale 
line. A man’s children belong to the 
clan of the mother”, 

1i. In the Travancore, State 
Manual published in 1940 by T. V. 
Velu Pillai, dealing with Kanikkars, it 
is stated thus: 


_ The law of inheritance is not uni- 
form. What generally obtained ‘is 
Makkathayam. In many cases what 
belongs to a deceased man is divided 
between sons and .nephews equally. 
Marumakkathayam is also met with. 
Some times different clans forming the 
same tribe followed different systems 
of inheritance.” 


12. 
that Kanikkars clan as such does not 
follow any particular custom. It ap- 
pears that different families follow dif- 
ferent customs. Some were following 
Marumakkathayam, some Makathayam 
and others a mixture of the two. 

13. The High Court has come 
to the conclusion that the family of 


Kochan Kani was governed by Maru- ' 


_ makkathayam law mainly on the basis 


Kunjuraman v. Mathewan (Hegde J.) 


If there. 


From the above it is clear. 
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of certain admissions said to have been 
made by him. These admissions may 
be classified under two different heads. 
In some of the documents he described 
himself as “ananthiravan”™ of Mathevan ¢ 
a practice followed by Marumakkath- 
ayees. But he did not do so invariab- 
Iy. In some documents he had des- 
cribed himself as the son of Malan 
Kani. Therefore it is unsafe to place 
any reliance on those documents. The 
second set of documents relied'on by 
the High Court are those where Kochan 
Kani described himself as a Maruma- 
kkathayee but there are other docu- 
ments where he described himself as 
Makkathayee: see Exhts. D-32 and 
D-31. Hence the High Court should 
not have placed much reliance on these 
alleged admissions.. It may be that 
Kochan Kani's family was following a 
custom which is partly -Marumakka- 
thayam and partly Makkathayam. 


14. It is not necessary. for us 
to decide in these proceedings as to 
the custom followed by the family of 
Kochan Kani. As seen earlier, the 
only question to be decided is whether 
Kanikkars clan was governed by Maru- 
makkathayam law. For the reasons 
mentioned above we have to hold that 
it is not proved that the clan in ques- 
tion is governed by Marumakkathayam 
law. In the result Civil Appeals Nos. 
924 and 925 of 1966 are allowed and 
the suits from which they have arisen 
are dismissed. So far as Civil Appeal 
No. 926 of 1966 is concerned, the ap- 
pellant being the son of Kochan Kani 
must be held to be entitled to inherit 
his father’s property, unless it is pro- 
ved that his father was governed bya 
custom under which the son does not 
inherit his property. No such proof is 
forthcoming. Therefore he is entitled 
to have a declaration that he is the 
owner of the suit properties. But the 
question whether the defendant there- 
in can be evicted in view of the pre- 
vailing tenancy laws or not has not 
been decided by the High Court. 
Hence that case is remitted to 
the High Court for deciding that ques- 
tion. Under the circumstances of the 
case we direct the parties to bear their 
own costs in all the courts. 


Order accordingly. 
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SAR 1971 SUPREME COURT 1402 
(V 58 C 286) - 
(From: Punjab)" — 
S. M. SIKRI, C. J., G. K. MITTER, . 
CA. VAIDIALINGAM, P. JAGAN- 
MOHAN REDDY AND I. D. DUA, JJ. 


_ Union of India, Appellant v. Ram 
Kishan, Respondent. 
Civil Appeal ‘No. 571. of. 1967, D/~ 
7-5-1971. 
(A) Constitution or: India, Art. 311 


(1) — Dismissal of Government servant. 


— Superintendent of Police (Traffic) 
in Delhi is competent to dismiss. Foot 
Constable even: though he is not: Dis- 
trict Superintendent of Police. AXIR 
1970 SC 122 Rel. on. no 
(B) Civil Services — Punjab Police 
Rules, RÈ. 16.38 — Procedure in case of 
dismissal of police officer — Dismissal 
of a Foot Constable without informing 
District Magistrate in respect of com- 
plaint against that constable and with- 
out obtaining his decision to investi- 
gate that complaint as required by sub- 
rule (1) of R. 16.38 is illegal. Fact that 
District Magistrate gave formal per- 
mission about departmental © enquiry 
under sub-rule (2) of R. 16.38 will not 
validate the order of dismissal. 


‘(Paras 7, 4). 


Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 122 (V BT) = 

(1970)-1 SCR 163, Union of 

India v. Jagjit Singh 4 
(1969) AIR 1969 SC 1108 (V 56) =a 

(1969) 3 SCR 653, Delhi Admi- ` 

nistration v. Chanan Shah . 4 
(1964) Second Appeal No., 258-D 

of 1962, D/- 4-3-1964 (Puni); he 

Union of India v. Ram Kishan 4 

Mr. R. N. Sachthey, Advocate, for. 

Appellant; M/s. N. D. Bali and D. D: 
Sharma, Advocates, for Respondent, 


The Judgment of the’ Court was 


delivered Ta 

SIKRI, C. J..— The respondent 
Ram Kishan, Tenai referred to as 
the plaintiff, a Foot Constable, filed a 
suit in the Court of Sub-Judge Ist Class, 
Delhi, challenging his dismissal from 
service by an order dated 25th Octo- 
ber, 1960. This order was passed by 
Shri M. K. Saxena, Superintendent of 
Police (Traffic), Delhi. It was alleged 
by the plaintiff that this order was 
bad and illegal on various grounds, 


“S. A. No. 28-D of 1966, D/- 12-10-1966 


— Puni.) 
30/Ho/C489/71/SSG/E 


(Para 4). 


- D/- 4-3-1964 (Pun), 


: 


1 
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Two grounds may be mentioned here: 
(1). That Shri M. K. Saxena, Superin- 
tendent of Police (Traffic), Delhi was 
not a District Superintendent of Police; 
(2). That the mandatory provisions -of 
Punjab: Police Rule 16.38 had. been 
violated inasmuch as no information 
was.given-to the District Magistrate as 
laid down in the Punjab Police Rule 
16.88 (1) and the District Magistrate 
never decided whether the preliminary 
investigation was to be conducted ‘by 
the police or by a selected Magistrate 
Ist Class. It was further alleged that- 
even the provisions' of sub-Rule (2) of 
Rule 16.38 were not observed. The. 
learned Sub-Judge | ‘decreed -the suit 
and gave a declaration that the’ dis- 
missal of the plaintiff was void. A 
decree for. Rs. 1151/- was passed’ in 
favour of the. Foot Constable. Among 
other issues framed, the following 
issues may be noticed: 

(1) Whether the Superintendent of 
Police. (Traffic) was. not competent to 
pass ‘the impugned ' lorder as alleged? 

(2) Whether. the provisions of 
Rules 16:38 and 16.24 of the Punjab 
Police Rules were ‘complied with by 


‘the defendant? If not, to what effect? . 


The learned Sub-Judge held and decid- 
ed issue No. 1 against the Government 
and held the order'of dismissal to be 
vitiated. Regarding issue No. 2, how- 
ever, he held that there was a complete 
compliance of Rule ‘16.24. He further 
held that even as regards Rule , 16,38, 
the necessary permission of the Dis- 
trict Magistrate, Delhi for taking the 
departmental action! against the plain- 
tiff was obtained from . the District 
Magistrate vide Ex. P-9-A. 

2. The Government filed an 
appeal and the Additional _ District 
Judge dismissed the! appeal. 

3... The Government then filed 
an appeal before : the High Court. 
Mehar Singh, J. following an earlier 
decision of the Division Bench of that 
Court, Union of India v, Ram Kishan ` 
Second Appeal No. 258-D of 1962, 
held that Mr. 
M. K. Saxena, Superintendent of Police 
(Traffic), ‘Delhi, was not competent to 
dismiss the plaintiff. ‘The learned 
Judge did not give leave to file letters 
Patent, Appeal andj the Government 
having obtained Special Leave, the ap- 


- peal is now before us. 


4, The first issue is now con- 
cluded against the plaintiff by a deci- 


‘sion of this Court in ithe case Union of 


| 


i 
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India v. Jagjit Singh, (1970) : SCR 163 
= (ATR 1970 SC 122). «However, the 
appeal. must fail on the ground -that 
the provisions of Rule 16.38 were not 
complied with in this case.- In a 
similar’ case Delhi Administration v. 
Chanan Shah, (1969) 3 SCR 653 (658) 

= (AIR 1969 1108 at p. 1111) this 
Court observed: 


“It is not necessary to decide in 
this casé whether the provisions of 
Rule 16.38 of the Punjab Police Rules 
are maridatory. or directory. Even 
assuming that the rule is directory we 
find that there has been no substantial 
compliance with its provisions. The 
complaint fell within Rule 16.38, and 
it was for the District Magistrate to 
decide who should investigate the case. 
No investigation of any kind was made 


under his directions. Without obtain- 


ing his directions, the Superintendent 
of Police held an inquiry and passed 
an order of censure. The order was 
set aside by the _ Deputy Inspector- 
General. Thereafier by D. O. Letter 
No. 2165-C, the Superintendent of 
Police, asked for the sanction of the 
District Magistrate to proceed depart- 
mentally. Even at this stage, the Dis- 
trict Magistrate was not informed 
that the Superintendent of Police held 
an inquiry and passed an order of 
censure and that his order was . set 
aside by the Deputy Inspector-Gene- 
ral. The inquiry held by the Superin- 
tendent of Police was not authorised 
by the District Magistrate nor did it 
receive his approval. The District 
Magistrate gave his sanction without 
recording any reasons and without ap- 
plying his mind to the requirement of 
Rule 16.38. In the circumstances, we 
are constrained to hold that the depart- 
. mental. action taken against the res- 
pondent is invalid.” 


5. In this case the permission 


relied on by the Government is in the 
following terms: .. - 
“MEMO, 


Referring your memorandum No. 
4425/T dated the 8th February, 1960 
on the subject: noted above. 

I agree to departmental action 
being taken against a C. Ram Kishan 
No. 4494.” 


6. We may here reprcduce 
relevant part of Rule 16.38: 
- 16.38. (1). Immediate information 
shall be: given to the District Magis- 
trate of any complaint received by the 
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Superintendent of Police, which indi- 
cates the commission by a police 
officer of-a criminal offence in connec- 
tion with his official relations with the 
public. The District Magistrate will 
decide whether the investigation of the 
complaint ‘shall be conducted by a 
police officer, or made over to a select- 


-ed Magistrate having Ist class powers. 


(2). When investigation of such a 
complaint establishes a prima facie 
case, a judicial prosecution shall 
normally follow; the matter shall be 
disposed of departmentally only if the 
District Magistrate so orders for rea- 
sons to be recorded.. When it is 
decided to proceed departmentally the 
procedure. -prescribed in Rule 16.24 
shall be followed. An officer found 
guilty on a charge of the nature refer- 
ted to in this rule shall ordinarily be 
dismissed.” 


7. . In the present ease no im- 
mediate information was given to the 
District Magistrate in respect of the 
complaint received against the plain- 
tiff nor did the District Magistrate 
decide whether the investigation of the 
complaint shall be conducted by a 
police officer, or made over to a select- 
ed Magistrate having 1st Class powers. 
It is true that the District Magistrate 
purported to give . permission under 
sub-rule (2) of. R. 16.38 but as the Ist 
part. of the Rule was not complied 
with at. all the departmental inquiry 
is vitiated and the order of dismissal 
must be declared illegal. In the result 
we dismiss the appeal with costs. 

Appeal dismissed. 
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missal of Head Constable without 
informing District Magistrate about 
complaint against that constable and 
without obtaining his decision about 
investigation into that complaint as 
required by sub-rule (1) of Rule 16.38 
is illegal. (Paras 13, 9) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 1108 V 56) 
= (1969) 3 SCR 653, Delhi 
Administration v. Chanan Shah 13 
(1961) AIR 1961 SC 751 (V 48) 
= 1961 (1) Cri LJ 773, State 
of Uttar Pradesh v. Babu Ram 
Upadhya 7 
Mr. Jagadish Swarup, Solicitor 
General of India, (Mr. R. N. Sachthey, 
Advocate, with him), for Appellant; 
M/s. N. D. Bali and D. D. Sharma, 
AGvocates, for Respondent. 


The Judgment of the Court was 
delivered by 

SIKRI, C. Jus — The respondent, 
Ram Kishan, Head Constable, (herein- 
after referred to as the Plaintiff) filed 
a suit challenging the order of dis- 
missal passed against him on 3rd 
September, 1957 by Shri D. C. Sharma, 
Superintendent of Police (Central). 
The main attack was twofold. First 
it was alleged that Shri D. C. Sharma 
was not a District Superintendent of 
Police and, therefore, not entitled to 
dismiss the plaintiff. Secondly it was 
alleged that as the procedure prescrib- 
ed by Rule 16.38 of the Punjab Police 
Rules was not followed, the depart- 
mental action taken against the plaintiff 
was illegal. 

2. The version of the plaintiff 
as to what happened on 22nd June, 
1987 was this. On 22nd June, 1957 
he was on duty for the prevention of 
crime and while on his round he 
received information that some 
gamblers were gambling in a public 
place on Rouse Avenue. Consequently, 
he organised a raiding party. The 
gamblers, who were Harijans, out- 
numbered the police party and inflict- 
ed some injuries on the members of 
the party. Fearing that they would be 
havled up, they approached a Harijan 
member of the Corporation as well as 
a Harijan Member of the Parliament, 
who telephoned to the plaintiffs offi- 
cers, at the police station, before the 
plaintiff reached the police station from 
the scene of affray in order to lodge 
his report. 

3. The version of the Govern- 
ment was that the plaintiff was deput- 
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ed for the checking of cycle theft duty 
near Employment ' Exchange, Darya. 
Ganj, and he had not been posted at 
Rouse Avenue, Harding Bridge. It 
was denied that the plaintiff received 
any information regarding gambling at 
a public place in Rouse Avenue. On 
the contrary it was alleged on behalf 
of the Government that the plaintiff 
along with other constables wanted to 
implicate Mohan Lal, Nathu, etc. and 
a scuffle took place: between ‘the plain- 
tiff and his other associates on the one 
hand and Mohan Lal and others on the 
other hand. 

4, The Sub-Judge dismissed 
the suit. 

5. The plaintiff filed an appeal 
before the Additional District Judge, 
who accepted the appeal and granted 
the plaintiff a decree for a declaration 
that the order dated 3rd September, 
1957 dismissing him from service is 
illegal and ultra vires. He also passed 
a decree for Rs. 1926/10/- on account 
of pay and allowances, 


6. The Government filed an 
appeal in the High Court; The case 
came up before Mahajan J., who ob- 
served that there | was a breach of 
R. 16.38 of the Punjab Police Rules but 
as it was contended that the Police 
Rule 16.38 was directory and not 
mandatory, he referred the case to a 
Division Bench. 


7. Mehar Singh, J. speaking for 
the Bench held that “in view of Babu 
Ram Upadhaya’s case, AIR 1961 SC 
751 this rule must be held to be 
mandatory, though even otherwise, on 
the language of the rule itself I am of 
the opinion thatiti isa rule mandatory 
in nature.” He further observed that 
“in this case it l is an admitted 
fact that there was no reference 
of the information to the District 
Magistrate - and he had no op- 
portunity to take a decision first under 
sub-rule (1) and then under sub-rule’ 
(2)”. He agreed with the first appel- 
late Court that the charge in the 
statement of allegations was an infor- 
mation indicating the commission by 
the respondent of a criminal offence 
in connection with his official relations 
with the public, as not only Batto was 
injured in the incident but also some 
Foot Constables. | 


8. It was contended before us 
that the first part of Rule 16.38 
does not apply because the plaintiff 

| 
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went to the scene of occurrence with- 
out any uniform and thet the question 
of commission of a criminal offence by 
a police officer in connection with his 
official relations with the: public can 
only arise if he commits the offence 


when he is in a uniform. It was fur- — 


ther urged that before an offence can 
be said to have been committed by a 
police officer it must be not in exer- 


cise_of purported authority but ral ~ 


authority. We.are unable to see any 
force in these contentions. On the 
facts of this case it is quite clear that 
the plaintiff was purporting to ex=r- 
cise authority of a police officer end 
even if he was in plain clothes it does 
not mean that he was not purporting 
to act as a police officer. 


© 9 In our view, 
there was a breach of sub-rule (1) of 
Rule 16.38. D. W. 2, Raghu Nath, 
admitted that on 22nd June 1957 a case 
under Section 324, P, C. was 
registered at the instance of Harijans 
and that investigation was made by 
A. L C. Hori Lal and then S. I. Daulat 
Ram. The allegations against kam 
Kishan and others were that they had 
inflicted a knife injury on Mst. Batto, 
a Harijan woman and the medical 
report showed that the injury was 
with a blunt weapon though the in- 
jury was simple. 
S. P. ordered him to start a depart- 
mental inquiry against the plaintiff. 
There is no evidence that any im- 
mediate information was given to the 
District Magistrate of the complaint 
received against-the plaintiff. Neither 
is there any evidence that the District 
‘Magistrate decided that the investiga- 


tion shall be conducted by the pclice-. 


officers, who conducted it. 


10. 
Government further contended chat 
the charge against the plaintiff in the 
departmental proceedings was a charge 
of negligence and not a charge in con- 
nection with the commission of a cri- 


minal offence in connection with his 


official. relations ‘with public. 
charge reads as under:— 


-"That you on 22-6-57 at 8.30 a m. 
were sent for checking cycle thieves 
vide D. D. No. 9, dated 22-6-57 F. S. 
Faiz Bazar, but left your place of duty 
and along with F. C. Thakur Dayal 
No. 6105 went to Asaf Ali Road from 
where you took -F. Cs. Lekh Raj No. 

6512 and Bhagat Ram No, 1952. 


The 
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He further said that, 
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You accompanied . by -the three 
F. Cs. mentioned above went to the 
Harijan Basti in the area of Rouse 
Avenue in search of some ‘Sattabaz’. 

That you or any of your F. Cs. 
were not in Police Uniform: 

That you raided some Harijans 

who were sitting on the cots under a 
tree without giving ‘your identity 
under the pretext of gambling. ; 
_ That altercation took place be- 
tween your two F. Cs. Thakur Dayal 
No. 6105 and Bhagat Ram No. 1952 and 
the Harijans, wherein these two 
F. Cs. and Mst. Balto mother of 
Mohan Lal were injured. 

That no independent witness or 
informer were produced by you before 


_ the investigating officer to show whe- 
in this case . 


ther or not your raid was of bona fide 
nature. 

I, therefore, charge you for gross- 
negligence of duty.” 

i But according to the final 
sentence in the summary of allegations 
this action amounted to gross negli- 
gence of duty and misconduct. _ 

12. It seems to us that it was a 
colourable attempt to avoid the effect 
of Police Rule 16.38 sub-rule (1).It is 
a clear case of criminal offence and it 
was a merë device to call it gross 
negligence. f 

13. Following the case, Delhi 
Administration v. Chanan Shah, (1969) 
3 SCR 653 = (AIR 1969 SC 1108), we 
hold that as in this case there has been 
no compliance whatsoever of Rule 
16.38, sub-rule (1), the order of dis- 
missal is illegal. In the result the 
appeal fails and is dismissed with 
costs, 

Appeal dismissed. 


ey a 
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Yusuf and another, Appellants v. 
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Constitution of India, Art. 136 (1) 
— Ordinarily, Supreme Court does not 
interfere with the finding of a lower 
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i beast to: exercise its overriding powers 
-72 under Article 136 (1), unless it is satis- 
2 ‘fied: ‘that. substantial and grave in- 
“justice “has been done as a result of 
seriéus ‘misappreciation of evidence or 
that exceptional and special circum- 
stances exist for reappreciation of evi- 
dence — AIR 1954 SC 462, Followed. 
(Para 5) 
Cases Referred: Chronological Paras 
(1954) AIR 1954 SC 462 (V 41) 
= 1954 SCR 1133 = 1954 Cri 
LJ 1313, Hem Raj v. State of 
Ajmer 5 


M/s. Nur-ud-din Ahmed and B. P. 
Singh, Advocates, for Appellants; Mr. 
U. P. Singh, Advocate, for Respondent. 

The Judgment of the Court was 
delivered by 
' FHEGDE, J.: Nine persons 
including the two appellants were 
tried for the murder of Ghulam Rasool 
as well as for attempting to murder 
P. W.. 9, Mohd. Islam. Four out of 
those nine accused were acquitted by 
the trial Court. The remaining aceus- 
ed were convicted under several pro- 
visions of the Indian Penal Code: But 
in appeal, the High Court acquitted all 
the appellants before ‘it in respect of 
the incident relating to the murder of 
Ghulam Rasool. Further it converted 
the conviction of appellant No. 1 for 
causing injuries to P. W..9 from one 
under Section 307 read with Section 34, 
IL P. C. to one under Section 326, 


I. P. C. and for ‘that offence ‘sentenced 


him to suffer rigorous imprisonment . 


for seven years. The conviction of ap- 
pellant No. 2 Bano alias Ibrahim was 
converted from Section 307, L P. C. 
read with Section 34, I. P. C. to one 
under Section 324, L P. C. and for that 
offence he was sentenced to suffer 
rigorous imprisonment for three years. 
As against that decision this appeal has 
been brought by special leave. 


2. The prosecution case in brief 
is that there was a Qawali competition 
about a month prior to the: occurrence. 
P. W. 4 Imteyaz was one of the com- 
petitors. 
performance | was excellent. accused 
Nizam made a show of making a pre- 
sent of Rs. 3/- to him on that occasion. 
But on the very next day, he demand- 


ed back that amount. After Some per- 


suasion Imteyaz returned Rs. .2/- but 
= failed . to , return the balance of 

Re. 1/-. This led to a friction between 
Imteyaz and his friends on one side 
and Nizam and his: friends on the 


In order to show. that his” 


out. 


- declaration given by 


| A. % R. 
other. 
the accused persons including the ap- 
pellanis started a quarrel with Imteyaz 
and P. W. 5 Babu Qasab in connection 
with the return of the aforementioned 
Re. 1/-. “Because | of the intervention 
of P. W. 13, nothing serious happened 
on that day.. But it is said that on the 
next evening at about 7 P. M. when 


P. W.: 5, Babu Qasab ‘and P. W. :6, 


i Shamsuddin came | near: ‘the scene ‘of 


occurrence, the accused. persons stop- 
ped them and assaulted them. Coming 
to know ‘of that incident from P. W. 1, 
Naso, his father Ghulam Rasool went 
to the scene. There he was severely 
attacked as a result of which he died. 
Thereafter P. W. 9 came to know that 
there was a marpit going onat the 
scene and therefore he went to that 
Place to sea what the matter was. As 
soon as he went there, he was aitack- 
ed by.Chamo (appellant No. 1) with an 
instrument like Bhalla and by -Bano 
with a Gandasa as a. result of which 
he sustained serious injuries. Im- 
mediately P. W. 9: was shifted to the 
hospital where his! dying declaration 
was recorded on December 5, 1964. 


3. The: High Court has dis- 
believed the witnesses speaking to the 
attack on Ghulam Rasool.. -As men- 
tioned earlier all the accused were ac- 
quitted of the charges relating to that 
incident.” The High Court has also 
come to the conclusion that it is not 
proved that there :was any unlawful 
assembly. Even in. the matter of 
attack on P. W. 9, the High Court has 
come to the conclusion that as there 
is no proot of previous concert on the 
part of the assailants, no aid can be 
taken from Section '34, I. P. C. Conse- 
quently it convicted the assailants of 
P. W. 9 only for a injuries caused 
by them. ' 


4, Both the ‘trial Court as well 
as the High Court | have concurrently 
believed the testimony of P. W. 9. His 
testimony is fully corroborated by. the 
medical evidence adduced in the case.. 
He had.sustained two serious injuries 
one on the stomach! and the other on. 
the shoulder blade. ' As a result of the- 
stomach injury his intestines had come 
The evidence: of P. W. 10, Dr. . 
Ambika Prasad who; examined P. W. 9, 
corroborates his testimony. Further 
corroboration for the testimony of 
P. W. 9 is available from the dying 
-him in the 
agma on the 5th of December, 1964. 

| 


i 
{ 


On December 3, 1964, some of - 
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- 5. This Court ordinarily dees 
not reappreciate the evidence unless it 
‘fis satisfied that exceptional and spe- 
cial circumstances .exist.for doing 3. 
The Court must be satisfied that as a 
result of serious misappreciation of the 
evidence by the trial Court and the 
High Court substantial and grave ‘n- 


justice has been done. It was held by 


this Court in:Hem Raj v. The State of 
Ajmer, 1954 SCR 1133 = (AIR 1954 
SC 462) that-unless, it is shown that 
exceptional and special circumstan22s 
exist, that substantial and grave in- 
justice has been done and the case in 
question presents features of suficient 
gravity to warrant a review of =e 
decision appealed against, 
does not exercise its overriding pow=rs 
under Article 136 (1) oz the Constitu- 
tion. It is- further held therein tsat 
the circumstance that the appeal tas 
been admitted by special leave dzes 
not entitle the appellant to open - ut 
the whole case and contest all the find- 
ings of fact and raise every pcint 
which could be raised in the zh 
Court. Even at the final hearing orly 


those points can be urged which ‘re` 


fit to be urged at the preliminary 
sapa when the leave to appeal i is z£ 
ed for.. - 


6. Ht- is fully established that. 


P. W. 9 was-injured at about the t-me 
and the place mentioned in the 
charge. The Incident had taken place 
when there was still day light. 
appellanis were well known to the 
injured. Hence he had no difficültr in 
identifying them. It is not shown that 
P. W. 9 had any motive to falsely im- 
plicate the appellants. He had men- 
tioned the names of the appellants as 
his assailants at the earliest possizle 
opportunity. The version given by 
him as regards the manner of atack 
on him is corroborated by medical =vi- 
dence. It is true that the High Court 
has not accepted -the evidence of 
P. Ws. 1 and 2 who sought to or- 
roborate the testimony of P. W. 9. 
That cannot throw any doubt on the 
testimony of P. W. 9. The probacili- 
ties of the case are in ia of the 
version given by P. W. 9 

y The only thing iad against 
the evidence of P. W. 9 is that in his 
dying declaration he had said that A-1 
had attacked him with a Bhalla; but 


during his evidence in Court he steted . 


that he was attacked by an instru- 
ment resembling Bhalla. Later om it 
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which is a Kafgir, -This conti a 


this Cost: 


The - 


. exempted. — 
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attacked by the instrument”: “Exh: 


is of very minor significance. “A Re 
contradiction brought - out at this’ time 


‘of his cross-examination was that dur- 


ing his evidence he. had merely spoken 
to the attack on him by the appellants, 
but in his dying declaration in addition 
to saying that these : appellants had 
attacked him, he had also stated that 
after he fell down some of the other 
aceused had attacked him with sticks. 
This statement appears to be an ex- 
aggeration. But under the circum- 
stances of the case. that embellish- 
ment is not sufficient to detract from 
the value to be attached to his testi- 
mony. As mentioned earlier both the 


trial Court as well as the High Court . 


have accepted his testimony as being 
substantially true. We.see no -reason 
to differ from that conclusion. 


8. In the result this appeal 
fails and the same is dismissed. The- 
appellants are on bail. They shall now 
surrender to the authorities and under- 
go the remaining portion of the sen- 
tence iraposed on them. i 

x Appen dismissed. . 


AIR 1971 SUPREME COURT 1407. 
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S: M.: SIKRI, C.J., AND G. K. 

MITTER, C. A. VAIDIALINGAM, 
A. N. RAY AND P. JAGANMOHAN 

REDDY, JJ. 

_ Inayat Ali Khan ete, Appellants 
v. The State of -U. P. (In all the 
Appeals)., ‘Respondents. 

Civil Appeals Nos. 2018, 2019,. and 
2020 of 1968, D/~ 6-5-1971. 

Tenancy Laws — U. P. Imposition 
of Ceiling on Land Holdings Act (1 of 
1961), S. 6 Cl. (xvii) — Exemption of 
certain land from imposition of ceiling 
— Land used for growing fodder for 
purposes other than dairy are not 
(Para 5) 

The _explanation appended to 
Cl. (xvii) specifies that the land used 
for growing fodder purposes of dairy 
will be exempted. This explanation 
will, therefore, make it clear that the 
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Jand used for growing fodder for 
other purposes will not come under 
the definition of specialised farming. 
The word ‘and’ in the sub-clause can- 
not be read as ‘or’, The sub-clause 
specially mentions two types of specia- 
lised farms, namely, those devoted 
to poultry farming and dairying. As 
regards others, it leaves them to be 
prescribed by rules under Section 44 
of the Act. Rule 4 (4) prescribes those 
specialised farms, but farms used for 
horse-breeding are not included. 
i (Para 5) 

M/s. S. C. Agarwala and D. P. 
Singh, Advocates of M/s. Ramamurthi 
and Co., for Appellants (In all the 
Appeals); Mr. S. C. Manchanda, Senior 
Advocate, (Mr. O. P. Rana, Advocete, 
with him), for Respondent (In all the 
Appeals). . l 

The Judgment of the Court was 
delivered by 

SIKRI, C. J.:— These appeals by 
special leave raise a common question 
as to the interpretation of Section 6, 
CL (xvii) of the U. P. Imposition of 
Ceiling on Land Holdings Act, 
1960 (U. P. Act I of 1961) — 
hereinafter referred to as the Act — 
and can conveniently be disposed of 
together. In Writ Petition 261 of 1968 
the vires of this provision is challeng- 
ed. This Writ Petition was heard 
along with these civil appeals and will 
be disposed by a separate judgment. 

2. In order to appreciate the 
point a few relevant facts in the case 
of Civil Appeal No. 2018 of 1968 may 
be given. On receipt of a notice under 
Section 10 (2) of the Act the appellant, 
Inayat Ali Khan, filed objections. He 
is a horse-breeder. One objection was 
that he has a specialised farm and cer- 
tain plots were being used for growing 
grass or for growing special types of 
crops which were used as fodder for 
horses. He relied on Section 6 (xvii) 
of the Act, which reads as follows:— 

"6, Exemption of certain land 
from imposition of ceiling. — 

_ Notwithstanding anything contain- 
ed in this Act, land falling in any of 
the categories mentioned below, shall 
not be taken into consideration for the 
purposes of determining the ceiling 
area applicable to and the surplus land 
of, a tenure-holder — 

Ko Ee Se eR 

(xvii) land, other than Jand used for 
purely agricultural purposes, included 
in specialized farm and exclusively 


A.I. R. 


devoted to poultry farming or dairying 
or other such purposes, as may be 
prescribed; 


Explanation. — Land for the pur- 
poses of this clause shall include land, 
exclusively used by the tenure-holder 
for growing of fodder for purposes of 
his dairy? _ 

A rule was framed exempting certain 
farms, and it reads as follows: 


“4 (4). The following land, includ- 
ed in specialised farms and exclusive- 
ly devoted for purpose of sericulture 
ericulture, laceulture or pisciculture 
shall, to the extent mentioned below, 
be exempt under Clause (xvii) of Sec- 
tion 6: 

(i) land under actual plantation of 
mulberry, castor and lac-host trees — 
Kusum, Khair, Palse and ber —- which 
constitute a grove. 

(ii) land on which buildings, neces- 
sary for the rearing of worms of in- 
sects producing silk, andi or lac. as the 
case may be, and for preparation of 
raw silk, andi and lac, are situate, and 

(iii) Land, not less than one acre 
in area, which is covered with water 
throughout the year and has been used 
for pisciculture for a continuous period 
of three years, duly certified as such 
by an officer of the Flaberies Depart- 
ment, not below the rank of an Ins- 
pector: 


Provided that the Iand to be ex- 
empted under items (i) and (ii) above 
is justifiable with reference to the pro- 
duction of raw silk, andi or lac during 
a series of years, not exceeding 
three”. 

3. The prescribed Authority, 
Tahsil Sadar, held that the exemption 
claimed was not sustainable. The Ad- 
ditional District Judge, on appeal, con- 
curred, He observed: 


“The word ‘and’ in Clause (xvii) 
of Section 6 makes it clear that for 
purposes of exemption it is necessary 
that the land should be used for spe- 
cialized farm and should be-exclusive- 
ly devoted to growing such articles or 
for such purposes as are specified in 
Clause (xvii) and in Rule 4. It cannot, 
therefore, be said that because this land 
is being used for growing a particular 
type of crop it will come under the 
definition of specialised farming. In 
the explanation, appended to Clause 
(xvii), a case of growing fodder has 
been referred to. This explanation 
says that the land used for growing 
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fodder purposes of dairy will be 
exempted. This explanation will, 
therefore, make it clear that the land 
used for growing fodder for other pur- 
poses will not come under the defni- 
tion of specialised farming.” 

4 The appellant filed a revi- 
sion before the High Court. S. N. 
Singh, J., held that the lower appel- 
late Court had. correctly interpreted 
the section. The appellant having ob- 
tained special leave, the appeal is row 
‘before us for disposal. 

5. The learned counsel for the 
appellant urged that the word ‘and’ in 
sub-clause (xvii) should, in the con- 
text, be read, as ‘or’ and that all spezia- 
lised farms used for non-agricultural 
purposes are entitled to “exemption. 
We see no force in this contention. 
The sub-clause specially mentions iwo 
types of specialised farms, namely, 
those devoted to poultry farming and 
dairying. As regards, others, it leaves 
them to be prescribed by rules urder 
Section 44 of the Act. In this con-ext 
it is eee to read the word ‘and’ 
as ‘or’. Rule 4 (4) prescribes those 
specialised farms, but farms used for 
horse-breeding are not included. We 
agree with the interpretation placed by 
the High Court. 

6. In the result Civil Apoeal 
No. 2018 of 1968 fails. The facis in 
the other two appeals are simlar. 
These must also fail. There will be no 
order as to costs. ; 

- Appeals dismissed. 
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(A) Civil Services — Bihar 5er- 


vice Code (1952), Rule 76 — Though 
the Rule prescribes automatic termina- 
tion of service for continuous abs2nce 
for 5 years an order passed to that 
effect without giving opportunity to 
Government servant offends Article 311 
of Constitution —- (X-Ref.: — Consti- 
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tution of India, Article 311). 
(Para 25) 
(B) Civil Services — Bihar Pen- 


sion Rules, Rule 5 — Right to pension 
flows from rules and not the order - 


. granting the pension. 


-~ The grant of pension does not 
depend upon an order being passed by 
the authorities to that effect. It may 
be that for the purposes of quantify- 
ing the amount having regard to the 
period of service and other allied 
matters, it may be necessary: for the 
authorities to pass 
effect, but the right to receive pension 
flows to the officer employee not be- 
cause of the said order but by virtue 
of the Rules. (Para 30) 


(C) Constitution of India, Arti- 
cle 19 (1) (£) — Right to pension is 
‘property’ under Article 19 (1) (f) and 
Article 31 (1) — (X-Ref.: — Article 
31 (1)). 

Pension is not a bounty Savable 
on the sweet will and pleasure of the 
Government and that on the other 
hand, the right to pension is a valuable 
right vesting in a Government servant. 

(Para 32) 

Right tò receive pension is pro- 
perty under Article 31 (1) and bya 
mere executive order the State has 
no power to withhold the same. Simi- 
larly, the said claim is also property 
under Article 19 (1) (f) and it is not 
saved by sub-article (5) of Article 19. 

(Para 34) 


(D) Pensions Act (1871), Sec. 4 
— Bar of suits relating | to pension — 
Though a Civil Court is barred from 
entertaining suit relating to pen- 
sion such bar does not stand in the 
way of a writ of mandamus being 
issued to State to properly consider 
the claim of a servant for payment of 
pension according to law. (Para 34) 


Cases Referred: Chronological Paras 
(1968) ATR 1968 SC 1053 (V 55) 
= 1968-3 SCR 489, State of 
Madhya Pradesh v. Ranojirao 
Shinde 
(1967) AIR 1967 Punj 279 (V 54) 
= ILR (1967) 1 Punj and Har 
278 (FB), K R. Erry v. State 
of Punjab 32 


` (1967) Second Appeal No. 640 of 


1967, D/- 4-5-1967 (Pat) - 35 
(1966) ATR 1966 SC 492 (V 53) 

= 1966-1 SCR 825, Jai Shanker 

v. State of Rajasthan 23 


an order to that — 
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(1965) ILR (1965) 2. Punj 1 = 
1965 Pun LR (Supp) 275, Union 
of India v. Bhagwant Singh 31 
(1962) AIR 1962 Punj 503 (V 49) 
; = 64 Pun LR 804, Bhagwant 
Singh v. Union of india 31 
Mr. Bishan Narain, Sr. Advocate, 
(M/s. B. B. Sinha, S. N. Misra, S 
Jauhar and K. K. Sinha, Advocates, 
with him), for Petitioner; Mr. B. P. 
Jha, Advocate, for Respondents. 


, The Judgment of the Court was 
- delivered by 
VAIDIALINGAM, J.: — In this 
. writ petition under Article 32 of the 
Constitution, the petitioner prays for 
the issue of a writ to the respondents 
in the nature of Certiorari or any 
other appropriate writ, direction or 
order quashing four orders dated 
September 2, 1953, March 5, 1960, 
August 5, 1966 and June 12, 1968. He 
further prays for issue of a writ in 
the nature of a Writ of Mandamus 
directing the respondents to treat him 
as having retired at the age of 58 and 
to pay him the pension that he is en- 
titled to. 

2. Though four orders are 
sought to be quashed, as we will show 
in due course, the grievance of the 


petitioner regarding the orders dated. 


September 2, 1953 and March 5, 1960 
can no longer be considered by this 
Court in this writ petition. In conse- 
quence only the last two orders, men- 
ticned above, survive for considera- 
tion. 

3. We will refer briefly to the 
circumstances leading up to the pass- 
ing of the orders, referred to above, 
in order to appreciate the circum- 
stances under which the last two 
orders in particular came to be made 
as well as the ground of attack level- 
led against those orders. 

4. The petitioner joined ser- 
vice as an Assistant Teacher on 
September 1, 1928 in the Patna Prac- 
tising School and was promoted. as 
Sub-Inspector of Schools, Lower Divi- 
sion, in the Subordinate Educational 
Service from May 31, 1934. The peti- 
tioner later on was promoted as 
Deputy Inspector of Schools in Upper 
Division of the Subordinate Educa- 
tional Service and was posted at 
Seraikella in the Singhbhum District 
jn the Chhotanagpur Division, Bihar 
from November 1, 1949. The State of 
Seraikella having merged in the erst- 
while province of Bihar, the provincial 
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Government took over and assumed 
control directly of the education in the ` 
locality through its employees of the 
Education Department unlike other 
parts of the province where the Educa- 
tion was under the control and 
management of the District and Local 
Boards, The service rendered by the 
petitioner as Deputy Inspector of 
Schools, Seraikella was found satis- 
factory by the superior officers includ- 
ing the Director of Publie Instruction 
and hence hè was recommended to be 
appointed to a superior post of Educa- 
tion Officer in the Community Project. 
By about the end of 1951, he was 
transferred to Purulia in the district 
of Manbhum as Additional Deputy 
Inspector of Schools. The petitioner 
was later on transferred to Bettiah in 
or about May, 1953. At Bettiah the 
Petitioner received a copy of the 
order dated September 2, 1953 from 
the Director of Public Instruction 
directing a censure to be recorded in 
the character roll of the petitioner 
based on the report of one Shri 
Kanhaya Lal, District Inspector of 
Schools, who according to the peti- 
tioner, was inimically disposed towards 
him. The attempt of the petitioner to 
have the order dated September 2, 
1953 cancelled proved unsuccessful. 
This is the first order that is sought 
to be quashed by the petitioner. 


_ 5. The petitioner on the basis 
of certain allegations was placed under 
suspension on February 6, 1954 and 
relieved from his duty as Deputy 
Inspector of Schools, Bettiah. There 
was a charge-sheet issued to the peti- 
tioner on March 16, 1954 and he was 
found guilty. But these inquiry pro- 
ceedings were later on set aside and a 
fresh inquiry was ordered. In con- 
sequence the order of suspension was 
cancelled, but immediately thereafter 
a fresh inquiry was conducted in 
which he was again found guilty as 
per the report of the Inquiry Officer 
dated September 22, 1959. The Dis- 
ciplinary Authority, who was the 
Director of Publie Instruction, passed 
an order on March 5, 1960 accepting 
the finding of the Inquiry Officer re- 
corded against the petitioner and held 
that the charges had been proved 
against him. Accordingly, by this 
order the petitioner was reverted, as 
punishment, to Lower Division of Sub- 
ordinate Educational Service and also 
directing a censure entry to be record: 
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_ ed in his personal character roll. This 
is the second order that is challensts 
in this writ petition. 


6, It is not necessary for us to 
deal in any detail about the first end 
the second order as both those orders 

_are now concluded against the peti- 
tioner by the decisions of the High 
Courts. 


7. The petitioner filed title suit 
No 86 of 1961 in the Court of the 
Munsif, III, Patna, for a declaration 
challenging the order dated Marck 5, 
1960 as well as the inquiry procæd- 
ings on the basis of which the said 
order was passed. He also challenzed 
the order of censure passed on 
September 2, 1953 and further incor- 


porated in the order of March 5, 1960. - 


Though the suit was contested by the 
respondents, it was ultimately decreed 
on April 11, 1963. The respondents 
filed title appeal No. 132/24 of 1962-64 
before the Subordinate Judge, I 
Court, Patna challenging the decree 
of the Munsif. On June 24, 1964 the 
appeal was allowed, with the result 
‘that the petitioner’s title suit No. 86 
of 1961 stood dismissed. . The reti- 
tioner’s Second Appeal No. 640 of 1964 
was dismissed by the High Court on 
May 4, 1967. From these proceed_ngs 
it is clear’ that the order of censure 
dated September 2, 1953 as well as of 
reversion dated March 5, 1960 Lave 
both been found to be correct by the 
High Court and it is no longer cpen 
to the petitioner to canvass those orders 
again. But it may be necessary for us 
to refer to certain proceedings 
connected with the title suit when 
we deal with the attack of the 
petitioner against the legality of the 
orders dated August 3, 1966 and ¿une 
12, 1968. When the order of rever- 
sion dated March 5, 1960 was passed, 
the petitioner was working as Deputy 
Inspector of Schools, Deoghar. The 
office of the Deputy Inspector of 
Schools was closed for Holi holidays 
from March 11, 1960 and the petitioner 
claims that he left the headquarters 
to go to Patna with the permission of 
the authorities. The order dated 
March 5, 1960 was received by him at 
Patna on March 23, 1980 when he was 
ill. He applied for leave. According 
to the petitioner, he obtained an order 
of temporary injunction on October 5, 
1961 in his title suit No. 86 of 1961 
restraining the respondents from giv- 
ing effect to the order dated March 5, 
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1960 reverting him to the Lower Divi- 
sion in the Subordinate Educational 
Service. Though he offered to join the 
post to which he was entitled original- 
ly, he was not allowed by the respon- 
dents to join the Upper Division of the 
Subordinate Educational Service. The 
action of the respondent in refusing to 
permit him to join duty was in flagrant 
violation of the order of temporary 
injunction granted by the Munsif, 
Patna. 


8. On August 5, 1966 the . 
Director of Publie Instruction passed 
an order that the petitioner “having 
not been on his duties for more than 
five years since March 1, 1960, has 
ceased to be in Government employ 
Since March 2, 1965 under Rule 76 of 
the Bihar Service Code”. The peti- 
tioner made representations for cancel- 
lation of this order but without any 
success. This is the third order that 


is being challenged. 


9. The petitioner having com- 
pleted 58 years of age, addressed a 
letter to the Director of Public Instruc- 
tion on July 18, 1967 requesting him 
to arrange for the payment of the peti- 
tioner’s pension. No reply was receiv- 
ed by the petitioner for a long time 
in spite of repeated reminders. Ulti- 
mately on June 12, 1968 the Director 
of Public Instruction passed orders on 
the petitioner’s application dated 
July 18, 1967 regarding payment of 
pension. In this order it is stated that 
under Rule 46 of the Bihar Pension 
Rules (hereinafter to be referred as 
the Pension Rules), the Department is 
unable to grant any pension to the 
petitioner. We will refer to this rule 
at the appropriate stage but it is 
enough to take note of the fact that 
under the said rule, no pension may 
be granted to a Government servant 
dismissed or removed for misconduct, 
insolvency or inefficiency. According 
to the petitioner this order is illegal 
and void. This is the fourth order. 
that is under challenge. 


`. 10. According to the petitioner 
the order dated August 5, 1966 is an 
order removing him from service and 
it is illegal and void as it has been 
passed in contravention of Article 311 
of the Constitution. Further the 
order is also not legal and not warrant- 
ed by the Rules for the reason thaf 
the petitioner had not been absent 
from duty for over five years con- 
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tinuously, According to the petitioner 
there is a further infirmity in the 
order as the respondents are inconsist- 
ent in their pleas regarding the date 
from which the period of continuous 
absence has to be calculated. This 
plea is based upon the different dates 
given in the order dated August 5, 1966 
and the dates given in the counter- 
affidavit filed. on behalf of the respon- 
dents. The attack on the order dated 
June 12, 1968 is two fold, namely, (a) 
- that it is not warranted by Rule 46 of 
* the Pension Rules under which it is 
purported to be passed; and (b) the 
petitioner’s right to get pension is 
property and by the respondents not 
‘making it available to him, his funda- 
mental. rights. guaranteed under Arti- 
cles 19 (1) (£) and 31 (1) of the Con- 
stitution, have been affected. 


11. The Assistant Director of 
Education has filed a counter-affidavit 
on behalf of the respondents. Accord- 
ing to the respondent the orders of 
censure passed on September 2, 1953 
and of reversion dated March 5, 1960 
are valid and legal and in passing those 
orders no violation of any rules has 

- been made. The petitioner was given 
full opportunity to participate to the 
inquiry proceedings and it was after 
considering the report as well as the 
explanation furnished by the petitioner 
that the order of reversion was passed. 
The petitioner is not entitled to 
challenge any of these orders as they 
are concluded by the decision of the 
Patna High Court dated March 4, 1967 
in Second Appeal No. 640 of 1964. 


12. Regarding the order dated 

- Avgust 5, 1966, it is admitted by the 
respondents that the petitioner was on 
duty till March 10, 1960. He ceased 
to attend office only from March 11, 
1960. It is further admitted that it has 
been stated by mistake in the order 
that the petitioner has not been on 
duty for more than five years since 
Merch 1, 1960. The date “March 1, 
1960 should be read as “March 11, 
1960”. The respondents dispute -the 
averment of the petitioner that he left 
the headquarters from March 11, 1960 
with the permission of the authorities. 
On the other hand, according to them, 
the petitioner had put in an applica- 
tion in the office of the sub-Divisional 
Education Officer for leave on March 
11, 1960 and that he did not obtain any 
prior permission for leaving the 
headquarters. It is further averred 


. 5, 1966 is considered. 
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that the order dated March 5, 1960 re- - 
verting the petitioner came into effect 
immediately and the petitioner was 
also informed of the same. It is 
specifically pleaded by the respondent 
as follows: i 


„_ “In other words since 11-3-1960 . 
till 5-8-1968 he was continuously not 
in service for more than 5 years. By 
virtue of Rule 76, of Bihar Service . 
Code of 1952 the petitioner ceased to 
be in the service of the Governmént 
as he remained absent from duty con- 
tinuously for 5 years and this itself 
amounts to misconduct and inefficiency 
in the service. In the present case the 
provisions of Article 311 do not apply 
to the facts of this case because his 
services are not terminated on account 
of any charge but are automatically 
terminated by virtue of the Statute 
i. e, Rule 76 of the Bihar Service 
Code, 1952. Article 311 applies where 
the services of a Government servant 
are terminated in respect of any 
charge. But it does not apply where 
a Government servant ceases to be a 
Government servant by virtue of any 
statute.” ' i 

According to the respondent there has 
been no breach committed of Article 
311 of the Constitution when the order 
dated August 5, 1966 was passed on 
the basis of Rule 76 of the Bihar Ser- 
vice Code, 1952 (hereinafter to be 
referred as the Service Code). It is to 
be noted at this stage that there is a 
variation regarding: the dates of con- 
tinuous absence for over five years 
mentioned in the. order and in the 
ccunter-affidavit. They will be dealt 
with by us when the attack of the 
petitioner on the order dated August 
i It is further 
admitted by the respondents that even 
after the injunction order was passed 
by the Munsif, the Department was 
always insisting on; the petitioner to 
join in the lower grade to which post 
he had been reverted and that the 
petitioner never joined that post. 


13. Dealing | with the order 
dated June 12, 1968 in and by which 
the petitioner was informed that the 
Department was unable under Rule 46 
of the Pension Rules to grant him 
pension, the respondents state -that 
the order is valid and falls squarely 
under the said rule. According to.the 
respondents the order dated August 5, 
1966 is an order removing the peti- 
tioner from service for not attending 
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to his duty for more than five years 
and that by itself amounts to miscon- 
duct. Therefore, the petitioner was 
not entitled to claim any pension. 
There is also an averment to the effect 
that there is no question of any funda- 
mental right of the petitioner beng 
affected by the orders under attack 
and hence the writ petition is not 
maintainable. 


14. The petitioner has filed a 
rejoinder wherein he has pointed Dut 
the inconsistent dates given in zhe 
order dated August 5, 1966 and in zhe 
counter-affidavit filed on behalf of ihe 
respondents by the Assistant Director 
of Education. According to the peti- 
tioner in whatever manner the period 
is calculated either as per the detes 
given in the order or by the detes 
given in the counter-affidavit, Rule 76 
does not apply as he has not been on- 
tinuously absent from duty for ower 
five years. The petitioner further 
avers that he was absent from duty 
after taking the permission of the auth- 
orities. According to the petitioner he 
has not been continuously absent from 
duty for over five years if the period 
is properly calculated according to the 
various interim orders passed by the 
Munsif, Patna, in his title suit. Ac- 
cording to the petitioner, when a Ccurt 
has restrained the respondents from 
giving effect to the order of reversion 
and when he offered to join duty in 
- the post from which he was revered, 
the respondents without any . regard 

for the Court orders, did not penmit 
him to join duty, but, on the other 
hand, insisted that he should join cuty 
in the lower rank to which he had 
been reverted. This, according to the 
petitioner, is illegal.- The petiticner 
further reiterates his allegation chat 
-he was entitled to pension and chat 
withholding of the same affects his 
fundamental rights. According to the 
petitioner the respondents do not cenv 
- his right to get pension but, on - the 
other hand, plead that as he has been 
removed from service by the order 
dated August 5, 1966, he is not en- 
titled to pension by virtue of Rule 46 
of the Pension Rules. He furzher 


points out that as the order dated. 


August 5, 1966 is illegal, the ozder 
dated June 12, 1968, which is. based 
upon the earlier order, is also null and 
void. 


15. The questions that arise for 
consideration are whether the orders 
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respondents. 


` ter-affidavit. 
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dated August 5, 1966 and June 12, 1968 
are legal and valid. Before we con- 
sider that aspect, it is necessary to 
state that in order to sustain this peti- 
tion under Article 32, the petitioner 
will have to establish ‘that either the 
order dated August 5, 1966 or June 12, 
1968, or both of them affect his funda- 
mental rights guaranteed to him. The 
order of August 5, 1966, according to 
the petitioner, is one removing him 


- from service and it has been passed in 
violation of Article 311. That the said : 


order is one removing ‘the petitioner 
from service is also admitted by the 
respondents in paragraph 11 of the 
counter-affidavit filed on their behalf 
by the Assistant Director of Education. 
Assuming that the said order has been 
passed in violation of Article 311, the. 
said circumstance will not give a right 
to the petitioner to approach this 
Court under Article 32. The stand 
taken by the petitioner is that his 
right to get pension is property and 
it does not cease to be property on 
the mere denial or cancellation by the 
The order dated June 12, 
1968 is one withholding the payment 
of pension or at any rate amounts ta a 
denial by the respondents to his right 
to get pension. Either way, his rights 
to property are affected under Articles 
19 (1) (£) and 31 (1) of the Constitu- 
tion. His right to pension cannot be 
taken away by an executive order. 
In the counter-affidavit, the respon~ 
dents do not dispute the rights of the 
petitioner to get pension, but they 
take the stand that the order dated 
June, 12, 1968 is justified by Rule 46 
of the Pension Rules. This aspect will 
be dealt with by us later. There is 
only a bald averment in the counter- 
affidavit that there is no question of 
any fundamental right and therefore 
this petition is not maintainable. As 
to on what basis this plea is taken, has 
not been further clarified in the coun- 
But before us Mr. B. P. 
Jha, learned counsel for the respon- 
dents, urged that by withholding the 


‘payment of pension by. the State, no 


fundamental rights of the petitioner 


have been affected. 


16. We are not inclined to ac- 
cept the contention of Mr. Jha that no 
fundamental rights of the petitioner ` 
are affected by passing the order dated 
June 12, 1968. We will in due course 
refer to the relevant Pension Rules 
bearing on the matter and also certain 
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decisions. In our opinion, the right to 
get pension is “property” and by 
withholding the same, the petitioner’s 
fundamental rights guaranteed under 
Arts. 19 (1) (£) and 31 (1) are affected. 
As the matter is being discussed more 
fully in the latter part of the judg- 
ment, it is enough to state at this stage 
that the writ petition is maintainable. 
Even according to the respondents the 
order dated June 12, 1968 has no in- 
dependent existence and that order has 
been passed on the basis of the earlier 
order dated August 5, 1966. In our 
opinion, if the order dated August 5, 
1966 cannot be sustained, it will fol- 
low that the order dated June 12, 1968 
will also fall to the ground. Hence we 
will deal, in the first instance, with 
the validity of the order dated August 
5, 1966. The full text of the order 
dated August 5, 1966 passed by the 
Director of Public Instruction, Bihar, 
is as follows: 
“Number — 7/-07/60 Edn. 3791: 
Sri Devaki Nandan Prasad, Sub-Ins- 
pector of Schools, Deoghar, having not 
been on his duties for more than 5 
years since 1-3-60 has ceased to be in 
Government employ since 2-3-65 under 
rule 76 of the Bihar Service Code. 
Sd/-' K. Ahmed 
Director of Public Instruction 
ihar. 


Memo No. 3791 Patna, dated 5th Au- 


gust, 1966 Copy forwarded to Sri Deva- - 


ki Nandan Prasad, New Yarpur, Patna 
for information” 

Rule 76 of the Service Code reads as 
follows: 


“Unless the State Government, in 
view of the special circumstances of 
the case shall otherwise determine, A 
Government servant after five years 
of continuous absence from duty, else- 
where than on foreign service in India, 
whether with or without leave, ceases 
to be in Government employ.” 


17. The essential requirement 
for taking action under the said rule is 
that the government servant should 
haye been continuously absent from 
duży for over five years. Under this 
- rule it is immaterial whether absence 
from duty by the government servant 
was with or without leave so long as 
it is established that he was absent 
from duty for a continuous period for 
over five years. We are referring to 
this aspect because it is the case of the 
petitioner that he availed himself of 


[Prs. 16-18] Deokinanden Prasad v. State of Bihar 


A.L R. 


leave with effect from March 11, 1960 
and he left the headquarters after 
obtaining the ° Necessary sanction from 
his superior Officers. On the other 
hand, .it is the case of the respondents 
that ‘the petitioner merely putting in 
an application for leave from March 
11, 1960 left the headquarters without 
obtaining the prior permission of the 
superiors. It is not necessary for us 
to deal with this controversy, as under 
the rules absence for the period stated 
therein, either with or without leave, 
are both treated on the same basis. 


18, According to the dates 
given in the order, the petitioner has 
not been on his duties for more than 
five years from March 1, 1960 and 
that he ceased to be in government 
employ from March 2, 1965. Accord- 
ing to the petitioner this order is il- 
legal because he was on duty till March 
10, 1960 in which case continuous 
absence of five years would not be 
completed on March 2, 1965. But the 
more serious attack against this order 
is that there is no question of the peti- 
tioner not being on his duties con- 
tinuously for more than five years. 
On the other hand, according to him, 
he has always been ready and willing 
to do his duty and the respondents 
have illegally prevented him from 
joining duty by ignoring the orders of 
the Civil Court. In this connection, 
on behalf of the petitioner, Mr. Bishan 


Narain, learned counsel, has referred 


us to the details regarding the institu- 
tion of the title suit No. 86 of 1961 by 
the petitioner as well as to certain 
orders passed by that Court. He has 
also drawn our attention to the letters 
written by the petitioner to the autho- 
rities offering to work and the respon- 
dents not sending any reply and ulti- 
mately asking the petitioner to join 
duty in the reverted post, though the 
order of reversion has been declared 
illegal by the Munsif, Patna. We have 
already referred to the averments in 
the counter-affidavit filed on behalf of 
the respondents, So far as this aspect 
is concerned, it is admitted in para- 
graph 8 of the counter-affidavit that 
the petitioner was on duty till March 
10, 1960 and that he ceased to attend 
to his duty only from March 11, 1960. 
Therefore, the averment of the peti- 
tioner that he was on duty till March 
10, 1960 is accepted as correct by the 
respondents. Therefore, it follows that 
even according to the respondents, the 
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petitioner was absent from duty con- 
tinuously for more than five years only 
from March 11, 1960 and he ceased to 
be in government employ on March 2, 
1965. Without anything more it can 
be easily said that this calculation is 
absolutely erroneous because from the 
dates mentioned above, the petitioner 
cannot be considered nct to have b2en 
on duty for more than five years. 


19. There is a slight shift in 
the stand taken by the respondents in 
the counter-affidavit. While they ad- 
mit that the date from which the period 
of absence should be calculated is 
March 11, 1960 and not March 1, 1860, 
they have stated that the petitioner 
was absent from March 11, 1960 till 
August 5, 1966, the date on which the 
order was passed and hence he -was 
continuously not in service for more 
than five years. That is even the outer 
period given in the order dated August 
5, 1966, namely, March 2, 1965 is 
changed by the respondents to the date 
J paring of the order dated August 

, 1966. 


20. We will now proceed on the 
basis that the order dated August 5, 
1966 should be read in such a marner 
that the petitioner was not on his cuty 
continuously for more than five years 
from March 11, 1960 till August 5, 
1966. If the respondents are able to 
establish this circumstance, it is need- 
Jess to state that R. 76 of the Service 
Code will come into operation irrespec- 
tive of the fact whether the petitioner 
was absent with or without leave. Ac- 
cording to the petitioner, he has not 
been continuously absent for over five 
years even during the above period as 
stated by the respondents. 


21. It is now necessary to refer 
to certain proceedings connected wit 
the title suit No. 86 of 1961 instituted 
by the petitioner in the Court of the 
Munsif ITI, Patna. In that suit the 
petitioner challenged the order dated 
March 5, 1960 in and by which he was 
reverted to the lower division of the 
Subordinate Educational Service and 
a censure was directed to be recorded 
against his character roll. According 
to the respondents in this suit the 
order of censure passed on September 
2, 1953 was also challenged. On 
August 5, 1961, the Munsif passed an 
order restraining the present resson- 
dents from operating the punishment 
order passed on March 5, 1960 by the 
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Director of Publie Instruction on the 
petitioner till the disposal of the suit. 
It is now admitted by the respondents 
that the petitioner was on duty till 
March 10, 1960 and that he was absent 
“only from March 11, 1960. That there 
was an order of temporary injunction 


_ passed by the Court restraining the 


respondents from giving effect to the 
order of March 5, 1960 is not challeng- 
ed in the counter-affidavit. According 
to the petitioner he went on October 


13, 1961 to join his post from which he . 


was illegally reverted, but in spite of 
the order of the Munsif, Patna, the 
respondents did not permit him to 
join duty. That he was prepared ta 
join duty and work is clear from the 
letters written by the petitioner to 
the Director of Public Instruction on 
October 13, 1961, October 24, 1961 
and November 1, 1961. There was 
no reply by the respondents. It is no 
doubt true that on April 3, 1962, the 
temporary injunction granted by the 


. Munsif, Patna, was vacated by the 


Subordinate Judge. On April 11, 
1963 the title suit No. 86 of 
1961 instituted by the- petitioner was 
decreed and the respondents were pro- 
hibited from enforcing the orders dated 
March 5, 1960 reverting the petitioner 
from the senior grade to the lower 
grade of the Subordinate Educational 
Service. The petitioner again wrotea 
letter on April 18, 1963 to the Direc- 
tor of Public Instruction drawing the 
latter’s attention to the decree passed 
in title suit No. 86 of 1961 and request- 
ing him to permit the petitioner to join 
duty as Deputy Inspector of schools. 
There was a reply on November 27 
1963 by the Director of Public Instruc- 
tion to the effect that the plea-of the 
petitioner has been considered at all 
levels of the Directorate and the Gov- 
ernment. The petitioner was directed 
to report himself to the Regional De~- 
puty Director of Education, Bhagalpur 
Division and to join duty in “Lower 
Division of Subordinate Educational 
Service.” The letter proceeds to state 
“in case of disobedience of order you 
will be charged with insubordination.” 
We are constrained to remark that the 
the attitude taken in this letter on be- 
half of the State is not commendable 
at all. Admittedly there was a decree 
passed by the Munsif in title suit No. 
86 of 1961 on April 11, 1963 restrain-« 
ing the respondents from giving effect 
to the order dated March 5, 1960 res 
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verting the petitioner from the post of 
Deputy Inspector of Schools to the 
Lower Division of Subordinate Educa- 
tional Service. Admittedly the res- 
pondents were parties to the said 
decree and they had not obtained any” 
order of an Appellate Court staying 
tke operation of the decree in the suit. 
The effect of the decree passed by the 
Munsif was that the petitioner was 
entitled to work.in the original post 
which he was holding prior to his 
reversion. That these aspects have 
been, missed by the respondents is evi- 
dent from the reply of November 27, 
1663 sent by the Director of Public 
Instruction. The petitioner sent a fur- 
ther letter dated December 6, 1963 in 
reply to the letter of the Director of 
Public Instruction dated November 27, 
1963. In this letter the petitioner 
again referred to the decree of the 
Munsif, Patna, dated April 11, 1963 
and pointed out that he was entitled 
to hold the original post which he was 
occupying prior to the order of rever- 
sion, which has been directed not to be 
put into operation by the court. He fur- 
ther pointed out that the directions con- 
tained in the letter dated November 
27, 1963 sent by the Director of Public 
Instruction was not in conformity with 
the decree of the Munsif. He further 
made a request that he should be al- 
lowed to join duty in the original post 
in the senior grade and also made a 
further request for payment of arrears 
of his salary. There was no reply by 
_ the respondents and the petitioner was 
not allowed to join duty as desired by 
him. The above correspondence is not 
at all disputed by the respondents. In 
fact they have admitted in the counter- 
affidavit that even after the order of 
injunction, the Department was always 
insisting on the petitioner joining duty 
as Sub-Inspector of Schools, that is, in 
the lower grade and that the petitioner 
never joined duty in that post. To 
complete the narration of this aspect, 
the decree of the Munsif in favour of 
the petitioner restraining the respon- 
dents from: enforcing the order dated 
March 5, 1960 was set aside on appeal 
by the Subordinate Judge on June 24, 
1964 in title appeal No. 132/24 of 1963/ 
64. The petitioner’s Second Appeal 
No. 640 of 1964 was dismissed by the 
High Court. on February 11, 1965. 


22. From the narration of the 
above facts, it will be clear that from 
October 5, 1961, the date of temporary 
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injunction granted by the Munsif, till 
April 3, 1962, when the order of tem- 
porary injunction was vacated by . the 
Subordinate Judge, the Department did 


not allow the petitioner to join duty. 


in the senior post, which he was en- 
titled to occupy by virtue. of the order 
of injunction. We have already refer- 
red to the fact that the petitioner sent 
letters dated October 5, 1961, October 
13, 1961, October 20, 1961 and Novem- 


ber 1, 1961 expressing his readiness . 


and willingness to work in the senior 
post. The respondents did -not permit 
him io join duty. Therefore, it cannot 
be said that the petitioner was absent 
from duty during this period. Again 
on April 11, 1963 the Munsif granted 


a decree in ‘favour’ of the petitioner in © 


the suit. The respondents did not 
obtain any stay order from the Appel- 
late Court. So the decree of the trial 
court was in full force till it was set 
aside on appeal on June 24,: 1964. 
During the period April 11, 1963 and 


June 24, 1964, the petitioner wrote ` 


several letters and to which we have 
made a reference ‘earlier, requesting 
the respondents to permit him to join 
duty in the senior grade. The respon- 
dents did not permit him to join duty 
in the senior grade; but, on the other 
hand, insisted on the petitioner’s join- 


ing duty in the lower grade on threat 


of disciplinary action being taken. This 
attitude of the respondents, we have 
already pointed out, was in flagrant 
violation of the order of the Munsif. 
Therefore, during the period April 11, 
1963 to June 24, 1964, it cannot be 
said that the petitioner- was absent 
from duty. Hence it will be seen that 
the claim made by, the respondents in 
the counter-affidavit thati the peti- 
tioner since March 11, 1960 till August 
5, 1966 was continuously not in ser- 
vice for over five years is fallacious. 
There is no question of the petitioner 


‘not being in continuous service for 


over five years during the period 
referred to above. On the other hand, 
the period during which it could be 
said that the petitioner was absent was 
from March 11, 1960, the date on which 
he claims to have gone on leave till 
October 5, 1961 when the order of 
temporary injunction was passed by 
the Munsif. From October 5, 1961 to 
April 3, 1962, we have already pointed 


. out, the petitioner cannot be consider- 


ed to have been absent from duty. 
Therefore, the continuity of absence is 
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broken during this period. The peti- 
tioner can again be considered to heve 
been absent from duty from April 3, 
1962, the date on which the order of 
temporary injunction was vacated by 
the Subordinate Judge, till April 11, 
1963, the date on which a decree was 
granted by the Munsif in favour of he 
petitioner. During this period he was 
absent. But again the continuity of 
absence is broken during the per-_od 
April 11, 1963 the date of the decree 
of the Munsif, till June 24, 1964, zhe 
date when the Subordinate Judge 
reversed the decree of the trial court. 
We have already referred to the vari- 


ous letters written during this period - 


by the petitioner as well as the reoly 
sent by the Director of Public Instrac- 
tion on November 27, 1963. During 
this period he cannot be considered to 
be absent from duty. The third period 
from which he can be again consicer- 
ed to be absent from duty is June 24, 
1964, the date of the decree of the 
Subordinate Judge till August 5, 1966, 


the date on which the order was pass- ‘ 


ed purporting to be under R. 76 of-the 
Service Code. The above circumstan- 
ces clearly show that the petitioner 
cannot be considered to have been 
continuously absent from duty for ever 
five years during the period March 11, 


1960 to August 5, 1966. If that is so, 


the essential condition for the appl.ca~ 
tion of R. 76 of the Service Code is 
Jacking and, therefore, it follows that 
the order dated August 5, 1966 is not 
supported by R. 76 of ‘the Service 
Code. Therefore that order is illegal 
and has to be quashed. - 


_ 23. A contention has been taken 
by the petitioner that the order deted 
August 5, 1966 is an order removing 
him from service and it has been pass- 
ed in violation of Art. 311 of the Con- 
stitution. According to the reston- 
dents there is no violation of Art. 311. 
On the other hand, there is an auto- 
matic termination of the petitiorer’s 
employment under R. 76 of the Service 
Code. It may.not be necessary to in- 
vestigate this aspect further because on 


- facts we have found that R. 76 of the 


Service Code has no application. Even 
if it is a question of automatic termi- 
nation of service for being continuous- 
ly absent for over a period of | five 
years, Art, 311 applies to such cases 
as is laid down by this Court in Jai 
Shanker v. State of Rajasthan 1936-1 
SCR 825 = (AIR 1966 SC 492). In that 


State of Bihar 
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decision this Court had to consider 
Regulation No. 13 of the Jodhpur Ser- 
vice Regulations, which is as follows: 


"13. An individual who absents 
himself without permission or who 
remains absent without permission for 
one month or longer after the end of 
his leave should be considered to have 
sacrificed his appointment and may 
only be reinstated with the sanction of 
the competent authori 


24. It was contended on behalf 
of the State of Rajasthan that the 


. above regulation operated automatical- 


ly and there was no question of re- 
moval from service because the officer 
ceased to be in the service after the 


‘period mentioned in the regulation. 


This Court rejected the said contention 
and held that an opportunity must be 
given to a person against whom such 
an order was proposed to be passed, 
no matter how the regulation described 
it. It was further held to give no op- 
portunity is to go against Art. 311 and 
this is what has happened here. 


25. .In the case before us even 
according to the respondents a con- 


- tinuous absence from duty for over 


five years, apart from resulting in the 
forfeiture of the office also amounts 
to misconduct under Rule 46 of the 
Pension Rules disentitling the said 
officer to receive pension. It is admit- 
ted by the respondents that no oppor- 
tunity was given to the petitioner to 
show cause against the order proposed. 
Hence there is a clear violation of 
Article 311. Therefore, it follows even 
on this ground the order has to be 
quashed. 


26. The further eda is 
about the legality of the order dated 
June 12, 1968 purporting to be passed 
under Rule 46 of the Pension Rules. 
The petitioner wrote a letter dated 
July 18, 1967 requesting the Director 
of Public Instructions to arrange for 
payment of his pension as he had 
attained the age of superannuation. 
The order dated June 12, 1968 was 
passed in reply.to the said request of 
the petitioner. In this order it is stated 
that under Rule 46 of the Pension 
Rules, the Department is unable to 
grant pension to the petitioner. Rule 
46 of the Pension Rules is as follows: 


“46. No pension may be granted 
to a Government servant dismissed 
or removed, for misconduct, insolvency 
or inefficiency, but to Government 
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servants so dismissed or removed 
compassionate allowance may be 
granted when they are deserving of 
special consideration,. provided that the 
allowance granted to any Government 
servant shall not exceed two-thirds of 
the pension which would have been 
admissible to him if he had retired on 
medical certificate.” - 


27. It will be seen that under 
the said rule a Government servant 
who has been dismissed, or removed 
for misconduct, insolvency or in- 
efficiency is not eligible for pension. 
The respondents have admitted in their 
counter-affidavit that the order dated 
August 5, 1966 purporting to be under 


Rule 76 of the Service Code is an order. 


of removal and it is further pleaded by 
them that the petitioner’s absence for 
over five years itself amounts to mis- 
conduct and inefficiency in service. 
We have already held that the order 
dated August 5, 1966, is illegal. If 
that is so, it follows that the petitioner 
has not been continuously absent from 
duty for over five years and he is not 
guilty of any misconduct or in- 
efficiency in service. Therefore, it will 
further follow that withholding of 
pension under the order dated June 
12, 1968 on the basis of Rule 46 of the 
Pension Rules, is illegal. 


28. The respondents have not 
taken up the position that the officers 
like the petitioner are not entitled to 
pension. A reference to Rule 5 of 
the Pension Rules shows that the 
officers mentioned therein are entitled 
to pension. There is no controversy 
that the petitioner is an officer in the 
Education Department of the Bihar 
Education Service. It is item No. 3 of 
the Schedule to Rule 5. Rule 42 
declares that every pension shall be 
held to have been granted subject to 
the conditions contained in Chapter 
VIII. It is not the case of the res- 
pondents that Chapter VIII which ap- 
plies to re-employment of pensioners, 
has any relevancy to the case on hand. 
We have already referred to Rule 46. 
Under that rule a Government servant 
dismissed or removed: for misconduct. 
insolvency or inefficiency is not eligi- 
ble for pension. But that rule clearly 
contemplates that action by way of 
dismissal or removal in respect of the 
three matters mentioned therein has 
already taken place according to law. 
The bar under Rule 46 will operate 


enly when the conditions mentioned. 
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therein are satisfied. In fact the con- 
Sequences envisaged under the rule 
flow from the action already taken. 
Rule 129 provides for the payment of 
superannuation pension to a Govern- 
ment servant entitled or compelled by 
the rules to retire at a particular age. 
Rule 134 clarifies the payment of 
retirement pension to a Government 
servant permitted to retire after com- 
pleting qualifying service for 30 years 
or any such less time as may for any 
special class of Government servants 
be prescribed. Rule 135 provides for 
Government servants mentioned in 
Rule 5 to be entitled on their resigna- 
tion being accepted to a retiring pen- 
sion after completing qualifying ser- 
vice of not less than 25 years. Rule 
146 provides the scale of pension for 
Government servants mentioned in 
Rule 5. We have only referred to 
some of the important rules to show 
that the payment of pension does not 
depend upon the discretion of the 
State; but, on the other hand, payment 
of pension is governed by the Rules 
and a Government servant coming 
within the Rules is entitled to claim 
pension. The order dated June 12, 
1968 has to be quashed in view of the 
fact that the foundation for the said 
order is the one based on the order 
dated August 5, 1966, which has been 
quashed by us. When the order dated 
August 5, 1966 can no longer survive, 
the order dated June 12, 1968 quite 
naturally falls to the ground. 


The last question to be considered, 
is, whether the right to receive pen- 
sion by a Government servant is pro~ 
perty, so as to attract Articles 19 (1) 
(£) and 31 (1) of the Constitution. 
This question falls to be decided in 
order to consider whether the wrif 
petition is maintainable under Article 
32. To this aspect, we have already 
adverted to earlier and we now pro- 
ceed to consider the same. 


29. According to the petitioner 
the right to receive pension is property 
and the respondents by an executive 
order dated June 12, 1968 have wrong- 
fully withheld his pension. That order 
affects his fundamental rights under 
Arts. 19 (1) (£) and 31 (1) of the Con- 
stitution. The respondents, as we have 
already indicated, do not dispute the 
right of the petitioner to get pension, 
but for the order passed on August 
5, 1966. There is only a bald aver~ 
ment in the counter-affidavit that no 
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question of any fundamental right 
arises for consideration. Mr. Jha, 
Jearned counsel for the respondents, 
was not prepared to take up the posi- 
ion that the right to receive pension 
cannot be considered to be property 
under any circumstances. According 
to him in this case no order has b2en 
passed by the State granting pension. 
We understood the learned counsel to 
urge that if the State had passed an 
order granting pension and later on 
resiles from that order, the latter order. 
may be considered to affect the peti- 
tioner’s right regarding property sc as 
to attract Arts. 19 (1) (f) and 31 (1: of 
the Constitution. 


30. We are not inclined to 
accept the contention of the learned 
counsel for the respondents. By a reter- 
ence to the material provisions in the 
Pension Rules, we have already indizat- 
ed that the grant of pension does not 
depend upon an order being passec by 
the authorities to that effect. It may 
be that for the purposes of quantifying 
the amount having regard to the period 
of service and other allied matters „ib 
may be necessary for the author.ties 
to pass an order to that effect, but the 
right to receive pension flows to an 
officer not because of the said order 
but by virtue of the Rules. The Rules, 
we have already poinied out, clearly 
recognise the right of persons like tha 
petitioner to receive pension under th2 
circumstances mentioned therein. 


31. The question whether the 
pension granted to a public servan: is 
property attracting Article 31 (1) came 
up for consideration before the Punjas 
High Court in Bhagwant Singh v. 
Union of India, AIR 1962 Punj 503 It 
was held that ‘such a right constitutes 
“property” and any interference wil 
be a breach of Article 31 (1) of the 
Constitution. It was further held thet 
the State cannot by an executive arder 
curtail or abolish altogether the right 
of the public servant to receive per- 
sion. This decision was given b7 a 
learned Single Judge. This dec sion 
was taken up in Letters Patent Arpeal 
by the Union of India. The Letters 
Patent Bench in its decision in Union 
of India v. Bhagwant Singh, ILR (_965) 
2 Punj 1 approved the decision of tke 
Jearned Judge. The Letters Patent 
Bench held that the pension granted to 
a public servant on his retirement is 
“property” within the meaning of 
Article 31 (1) of the Constitution ard 
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he could be deprived of the same only 
by an authority of law and that pen- 
sion does not cease to be property on 
the mere denial or cancellation of it. 
It was further held that the character 
of pension as “property” cannot possi- 
biy undergo such mutation at the 
whim of a particular person or auth- 
ority. 


32. The matter again came up 


‘before a Full Bench of the Punjab and 


Haryana High Court in K. R. Erry v. 
The State of Punjab, ILR (1967) 1 
Punj & Har 278 (FB). The High Court 
had to consider the nature of the right 
of an officer to get pension. The majo- 
rity quoted with approval the 
principles laid down in the two earlier 
decisions of the same High Court, 
referred to above, and held that the 
pension is not to be treated as a bounty 
payable on the sweet-will and pleasure 
of the Government and that the right 
to superannuation pension including 
its amount is a valuable right vesting 
in a Government servant. It was fur- 
ther held: by the majority that even 
though an opportunity had already 
been afforded to the officer on an 
earlier occasion for showing cause 
against the imposition of penalty for 
lapse or misconduct on his part and he 
has been found guilty, nevertheless, 
when a cut is sought to be imposed 
in the quantum of pension payable 
to an officer on the basis of miscon- 
duct already proved against him, a 
further opportunity to show cause in 
that regard must be given to the offi- 
cer. This view regarding the giving 
of further opportunity was expressed 
by the learned Judges on the basis of 
the relevant Punjab Civil Service 
Rules. But the learned Chief Justice 
in his dissenting judgment was not 
prepared to agree with the majority 
that under such circumstances a fur- 
ther opportunity should be given to 
an officer when a reduction in the 
amount.of pension payable is made by 
the State. It is not necessary for us 
in the case on hand to consider the 
question whether before taking action 
by way of reducing or denying the 
pension on the basis of disciplinary 
action already taken, a further notice to 
shew cause should be given to an offi- 
cer. That question does not arise for 
consideration before us. Nor are we 
concerned with the further question 
regarding the procedure, if any, to be 
adopted by the authorities before re- 
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for the first time after the retirement 
of an officer. Hence we express no 
opinion regarding the views expressed 
by the majority and the minority 
Judges in the above Punjab High Court 
decision on this aspect. But we agree 
with the view of the majority when 
it has approved its earlier decision that 
pension is not a bounty payble on the 
sweet-will and: pleasure of the Govern- 
ment and that, on the other hand, the 
right to pension -is a valuable right 
vesting in a Government servant. 


33. This Court in State of 
Madhya Pradesh v. Ranojirao Shinde, 
1968-3 SCR 489 = (AIR 1968 SC 1053) 
had to consider the question whether 
a “cash grant”? is “property” within 
the meaning of that expression in Arti- 
cles 19 (1) (£) and 31 (1) of the Con- 
stitution. This Court held that it was 
property, observing “it is obvious that 
a right to sum of money is property.” 


34, Having due regard to the 
akove decisions, we are of the opinion 
that the right of the petitioner to 
receive pension is property under Arti- 
cle 31 (1) and by a mere executive 
order the State had no power to with- 
hold the same. Similarly, the said 
claim is also property under Article 


19 (1) (f) and it is not saved by sub-. 


article (5) of Article 19. Therefore, iť 
follows that the order dated June 12, 
1968 denying the petitioner right to 
receive pension affects the fundamental 
right of the petitioner under Articles 
19 (1) (£) and 31 (1) of the Constitu- 
tion, and as such the writ petition 
under Article 32 is maintainable. It 
may be that under the Pensions Act 
(Act 23 of 1871) there is a bar against 
a civil Court entertaining any suit 
relating to the matters mentioned 
therein. That does not stand in the 
way of a Writ of Mandamus being 
issued to the State to properly con- 
sider the claim of the petitioner for 
payment of pension according to law. 


35. To conclude: No relief 
can be granted in respect of the orders 
dated September 2, 1953 and March 5, 
1960 as they are already covered by 


the decision of the Patna High Court - 


dated May 4, 1967 in Second Appeal 
No. 640 of 1967. 
the contention of the petitioner that 
the order dated September 2, 1953 was 
not the subject of adjudication in the 
litigation leading up to the decision of 


R. C. Mehta v. State of Punjab - 
ducing or withholding the pension: 


Even assuming that’ 
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the High Court, in the second appeal, 
is correct, nevertheless, no relief can 
be granted as the order has been pass- 
ed as early as 1953. Further, the re- 
presentations made by him for can- 
cellation of the said order have been 
rejected long ago., Further, there is 
no infringement of any fundamental 
right of the petitioner by that order. 
The order dated August 5, 1966 declar- 
ing under Rule 76 of the Service Code 
that the petitioner has ceased to be 
in Government employ is set aside and 
quashed. The order dated Juna 12, 
1968 stating that under Rule 46 of the 
Pension Rules, the, Department is un- 
able to grant the petitioner pension is 
also set aside and quashed. As the 
petitioner himself claims that he has 
been retired from service on super- 
annuation, a Writ | of Mandamus will 
be issued to the respondents directing 
them to consider the claim of the peti- 
tioner for payment: of pension accord- 
ing to law. The writ petition is allow- 
ed to the extent indicated above. The. 
petitioner is entitled to his costs from 
the first respondent, the State of 
Bihar. g 

Petition allowed. 
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, R. C. Mehta, Appellant v. The 
State of Punjab, Respondent. i 
Criminal Appeal No. 76 of 1970, 
D/- 4-5-1971. 
Prevéntion of Corruption Act 
(1947), Section 4 (1) — Presumption 
about acceptance by public servant 
gratification other than lègal re- 
muneration — Presumption under Sec- 
tion 4 (1) is not applicable to prosecu- 
tion of accused under Section 5 (1) -(d) 
read with Section 5'(2) and burden of 
proving his innocence cannot be cast on 
accused — Criminal Appeal No. 1138 
of 1968, D/- 11-3-1970 (Punjab and 
Haryana), Reversed. (Para 10) 


Mr. A. N. Mulla, Sr. Advocate, 
(Mr. O. N. Mohindroo, Advocate, with 


*(Criminal Appeal No. 1138 of 1968, ` 
D/- 11-3-1970 — Punj. & Har.) 
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him), for Appellant; M/s. V. C. 
Mahajan. and R. N. Sachthey, Advo- 
cates, for Respondent. — 

The Judgment of the Court was 
delivered by 

VAIDIALINGAM, J.: — This ap- 
peal, by special leave, by the accused, 
is directed against the judgment and 
order dated March 11, 1970 of the High 
Court of Punjab and Haryana dismis- 
sing Criminal Appeal No. 1138 of 1968 
and confirming his conviction under 
Section 5 (1) (d) of the Prevention of 
Corruption Act, 1947 (hereinafter to 
be referred as the Act) as also the sen- 
tence of rigorous imprisonment for one 
year and the fine of Rs. 100/- imposed 
on him for the said offence. There is 
a direction that in default of payment 
of fine, the appellant has to undergo 
rigorous imprisonment for one month. 


2. The prosecution case as plac- 
ed before the special Judge, wes as 
follows: The appellant at the mate- 
rial time ‘was Loco Inspector, Locoshed, 
Jullundur city. One Sutlej Co-opera- 
tive Society had obtained contrac: for 
the clearance of cinder coal and ash 
from the fire pits of the railway yard 
of Jallundur city. Jagira, P. W. 2, was 
the representative of the Society 


supervising the work of clearance of | 


coal. The appellant was frequently 
‘complaining about the performance by 
P. W. 2 of his work and further trea- 
tened to report about his conduct to 
the railway authorities. P. W. 2 got 
the impression that the appellants 
object in so harassing him was that he 
wanted money to be paid to him as 
bribe so that he may not take further 
action in the matter. On May 18, 1968, 
the date of the incident, Insp=ctor 
Chandrabhan P. W. 1 of the Srecial 
Police Establishment had come to Jal- 
Jundur and was staying in the Rail- 
way Subordinate Rest House. 
contacted him and complained to him 
about the attitude of the appe_lant. 
* P. W. 1 recorded his statement Ex. P. A 
and arranged to lay a trap for that 
purpose and in that connection cortact- 
ed Waryam Singh anc Madan P. Ws. 3 
and 4, who were working as Inspectors 
in the Post Office at Jallundur city. In 
their presence P. W. 1 took twe ten 
rupee currency notes from P. W. 2 and 
after noting their numbers and freat~ 


ing them with Phenolpthalein pcewder. 


handed them-back to P. W. 2 with in- 
struction to pay the-same to the ap- 
pellant and to give a required sgnal. 


P. W.2- 
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P. W. 2 along with the police party 
comprised of P. W. 1 and P. Ws. 3 to 
5 reached the Parcel Office at about 
5.30 or 6 P, M. and on seeing the ap- 
pellant coming out from the Parcel 
Office, P. W. 2 was allowed to proceed 
further to meet him while the others 
stood behind. The appellant and P. W. 
2 after greeting each other went to a 
pan shop nearby and after purchasing 
pans proceeded further. At that time ' 
P. W. 2 gave the two marked ten rupee 
currency notes to the appellant, who 
received the same and put it in the 
pocket of his bush-shirt. P. W. 2 gave 
a pre-arranged signal on which the 
police party came there and on search- 
ing the accused, the marked currency 
notes were recovered from the pocket 
of his bush-shirt. P. W. 1 took the ap- 
pellant along with P. Ws. 2 to 5 and 
after his hand was dipped in a chemi- 
cal solution, it turned pink. P. W. 1 
after preparing the seizure and re- 
covery memos registered a case against 
the appellant of receiving illegal grati- 
fication. After obtaining the neces< 
sary sanction, the appellant was pro- 
secuted for having obtained from P. W. 
2 a sum of Rs. 20/- as illegal gratifi- 
cation by corrupt and illegal means and 
by abusing his post as a public ser- 
vant. He was accordingly charged 
with an offence under Section 5 (1) (d) 
of the Act punishable under Section 5 
(2) of the Act. 


3. The accused denied the of- 
fence and also refuted the allegation 
that he ever demanded from P. W. 2 
any bribe. He further stoutly denied 
having received any amount as bribe 
from P. W. 2. He pleaded that he had 
been falsely involved in the case at 
the instance of certain representatives 
of the Railway Men's Union, namely, 
Gurubax Singh, Trikha and Sehgal. 
According to the accused he was 
going to the bazar, on the day 
in question at about 5.15 P.M. when 
P. W. 2 tried to plant the currency 
notes in his pocket but he flung it back 
straight in his face. He made a report 
to the police chawki No. 3 at about 6.30 
p.m. about the attempt made by P. W 
2. After making the report when he 
was coming back, he was again stopped 
by P. W. 2, who offered him the cur- 
rency notes, which he refused to accept 
and resisted him. At this time P. W. 1 
came there and took him away to the 
Rest House. Immediately thereafter 
seven or eight persons including the 
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three representatives of the Railway 
Man’s Union, mentioned above, joined 
P.W. 1. The accused further pleaded 
that when he was questioned by P. W. 
1, he vehemently denied having accept- 
ed any bribe from P. W. 2. Though 
he was asked to wash his hands in a 
solution, he refused to comply with the 
demand of P. W. 1, on which the lat- 
ter threatened to arrest him. After 20 


` or 25 minutes, he was allowed to go 


away. He reported this matter to the 
higher authorities including the Divi- 
sional Mechanical Engineer and the 
Superintendent Engineer and the Sta- 
tion Master, D. W. 1. 


4. The prosecution mainly reli- 
ed on the evidence of P. Ws. 1 to 5 to 
prove the offence against the appel- 
lant. P. W. 1, the prime mover of the 
drama turned hostile. The answers 
given by him were such that he not 
only let down the prosecution case but 
even supported the plea of the appel- 


lant. P. W. 3 was also giving answers ' 


favourable to the appellant or denied 
certain suggestions made by the pro- 
secution and he was also attempted to 
be treated as hostile by the prosecu- 
tion, but the Special Judge did not per- 
mit the same. P. Ws- 1 and 3 to 5 have 
more or less substantially given the 
evidence supporting the prosecution 
version. 


5. The appellant adduced de- 
fence evidence. D. W. 1 was the Sta- 
tion Master of Railway Station, Jal- 
Jundur City and he has referred to the 
fact that the Divisional Mechanical 
Engineer had come to Jallundur City 
on May 18, 1968, in connection with 
the work in the station yard. The ap- 
pellant was with the witness from 2 to 
5 p. m. on the day in question having 
discussion about the various matters. 
The appellant was also informed by 
the witness that he has been instruct- 
ed by the Divisional Mechanical En- 
gineer to meet him and other officers 
at 6 p. m. on that evening. . This wit- 
ness has further stated that Gurubax 
Singh and Trikha were active workers 
of the Railway Men Union at Jallun- 
dur. He has further referred to the 
fact that the appellant left him only at 
about 5 p. m. and met him the next 
day. D. W. 2 the Booking Clerk, 


Locoshed, Jallundur, was examined te. 


show that on May 18, 1968 Gurubax 
Singh was absent from duty as shed 
man from 4 p. m. to mid night, and 
that Gurubax Singh and Trikha were 
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active members of the “Northern Rail- 
way Men Union. 


6. D. W. 3, Head Constable of 
Police Post No. 3, Jallundur city was 
examined to produce the daily diary of 
the police post No. 3, Jallundur City, - 
particularly the entries of May 18, 
1968. This was to prove the complaint 
made by the appellant at 6.30 p. m. 
about the attempt of P. W. 2 to thrust 
the two currency notes into his pocket. 


7. The Special Judge and the 
nee Court are of the opinion that 

W. 2 has made contradictory and 
rier statements and in view of 
this no reliance has been placed on his 
evidence. Even before us, Mr. V. C. 
Mahajan, learned counsel for the State, 
did not place any reliance on his evi- 
dence. Both the courts also felt con- 
siderable hesitancy in accepting the 
evidence of P. W. 3, who was also 
attempted to be treated as hostile by 
the prosecution. Both the courts ulti- 
mately rest the conviction of the ap- 
pellant on the evidence of P. W. 1 and 
they found corroboration for his evi- 
dence from the testimony furnished by 
P. Ws. 4 and 5. Even here the view 
of the courts appear to be that both 
P. Ws. 1 and 5 have to be considered 
as partisan or interested witnesses and 
that their evidence has to be treated 
very carefully. But they are of the 
view that by and large their evidence 
can be accepted. ‘Regarding the plea 
of the appellant based upon the com- 
plaint Ex. D. W. 3/A made by him at 
§.30 p.m. in the Police Station, the 
High Court has not dealt with it pro- 
perly excepting making a very passing 
reference. Such a reference is made 
by the High Court -when it observes 
that when the incident has happened 
as spoken to by P. W. 1, and when the 
appellant was with P. W. 1 from about 
6 p.m..till 7.30 p.m., he would not have 
been allowed to go to lodge the report 
at 6.30 p.m. as claimed by him. There 
is no discussion by the High Court 
about the evidence of D. W. 3, who has 
spoken to the entries found in the 
register produced by him from the 
police station for that particular even- 
ing. On the other hand, the learned 
Special Judge has come to the conclu- 
sion that the report must have been 
given by the appellant after 7.30 p.m. 
when he was allowed to go away by 
P. W. 1. The timing in Ex. D. W. 3/A 
must have been advanced intentionally 
and therefore the fact that the appel- 
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lant made a report to the police coes 
not affect the case of the prosecut.on. 
As we will show later that this rea- 
soning of the learned Special Judg=2 is 
full of speculations and surmises and 
without any basis whatsoever. Ulti- 
mately the case of the prosecution was 
accepted by the learned Special Judge 
and the appellant was convicted, as 
mentioned above. The High Court has 
also agreed with the Special Judge. We 
may also say that according to the 
High Court the task of the prosecution 
has been made easy by the legal ore- 
se apioa arising from S, 4 (1) of the 
ct. 


8. Mr, A. M. Mulla, Iearned 
counsel for the appellant has ery 
strenuously criticised the appreach 
made by both the Special Judge and 
the High Court with respect to the 
complaint Ex. D. W. 3/A made by the 
appellant at 6.30 p.m. in the Police 
Chawki No. 3. The evidence of D. W. 3 
in regard to the various entries clear- 
ly establishes that the view of the 
Special Judge that the time when the 
complainant gave the report must have 
been intentionally advanced is errone- 
ous. The counsel further pointed out 
that the legal presumption referred to 
by the High Court does not apply to a 
prosecution for an offence under S. 5 
(1) (d) of the Act. The erroneous 
assumption made by the High Couzt in 
this regard has vitiated its approach in 
appreciating the evidence of the pro- 
secution. The counsel further urged 
that the complainant P. W. 2. has 
turned hostile and has further support- 
ed the defence plea. P, W. 3 has not 
been considered to be a safe witness 
though he was not actually permitted 
to be treated as hostile. P. Ws. 1 and 5 
have also been characterised as partisan 
and interested witnesses and kence 
their evidence is valueless. He further 
stressed and that P. Ws. 3 and 4 have 
admitted that they have been asscciat- 
ed in similar traps laid by the Special 
Police Establishment. That clearly 
shows that those two witnesses would 
have been prepared to subscribe to 
anything that is being done by P. W. 1. 
P. W. 5 is also a member of the police 
party being on deputation with the 
Special Police Establishment. In view 
of all these circumstances, the counsel 
urged that the prosecution case has 
not been proved beyond reasomable 
doubt. 


“to come for receiving any bribe. 


9. Mr. V. C. Mahajan, learned 
counsel for the State, in view of the 
various circumstances pointed out 
above, on behalf of the appellant, 
found considerable difficulty in sup- 
porting the conviction of the appel- 
lant. But he pressed before us for 
acceptance of the evidence of P. W. 5. 
He further urged that even according 
to the prosecution and the accused an 
incident did take place at about 5.15 
p. m. and, if so, it is highly improbable 
that the second incident, as pleaded by 
the appellant, would have happened. 
The inference, according to the learn- 
ed counsel, has been correctly drawn. 
by the Special Judge that the com- 
plaint Ex. D. W. 3/A must have been 
given later to create evidence, if pos- 
sible in favour of the appellant. The 
counsel further urged that though 
P. W. 2 has turned hostile, neverthe- 
less, as the evidence of P, Ws. 1 and 
3 to 5 has been accepted, the convic- 
tion of the appellant, in the circum- 
stances is proper. 


10. We have considered the 
various aspects presented to us by the 
learned counsel on both sides and we 
are of the view that the conviction of 
the appellant cannot be sustained. 
The High Court has made a very seri- 
ous mistake in proceeding on the basis 
that the legal presumption under Sec- 
tion 4 (1) of the Act applies and in 
this view it has practically thrown 
the burden of proving his innocence 
on the appellant. But it is not neces- 
sary for us to pursue this aspect fur- 
ther as we are satisfied that even other- 
wise the prosecution case cannot be 
accepted. It is to be noted that the 
evidence of P. W. 1 is to the effect 
that P. W- 2 met him in the Rest 
House at about 2.30 p.m. on May 18, 
1968 and complained to him about the 
conduct of the appellant. The witness 
asked P. W. 2 to go and contact the 
appellant and to arrange with him for 
giving bribe sometime later in the 
day. P. W. 2 came back within 15 or 
20 minutes (which will be about 3 p. m.) 
and informed him that the appellant 
had agreed to come near the Parcel 
Office in the evening at about 5.30 or 
6 p.m. to receive the bribe. 


1i. On the other hand, P. W. 2 
has stated that he told P. W. 1 that 
when he met the appellant at about 
2.45 or 3 p.m., the latter had refused 
Buti 
P. W. 1 nevertheless proceeded on the 
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basis that the accused will receive the 
bribe and stated that he proposed to 
lay a trap. 


12. - It is in this connection that 
the evidence of D. W. 1 assumes much 
importance and this has been missed 

. by both the courts. According to D. W. 
1 on May 18, 1968, the appellant in 
connection with the visit of the Divi- 
sional Mechanical Engineer had come 

‘to discuss matters about the coal yard 
with him. His further evidence is 
that the appellant was with him from 
2 zo 5 p.m. on that day. Both the 
Special Judge and the High Court have 
not rejected the testimony of this 
witness. If so, it falsifies the evidence 
of P. W. 1 that P. W. 2 met the appel- 
lant at about 3 p.m. and that the 
appellant had agreed to come in the 
evening to receive the bribe. Though 
P. W. 2 gives a slightly different version 
thet when he met the appellant at 
about 3 p.m., the latter refused to 
come to receive the bribe, nevertheless. 
the evidence of D. W. 1 falsifies his 
evidence and makes it clear that there 
was no possibility of his having met 
the appellant between 2 and 5 p.m. In 
fact D. W. 1 is very categorical when he 
says that between 2 and 5 p.m. the 
appellant was with him and nobody 
else came to meet the latter or the 
witness. P. W. 5 speaks to having 
been present at the Rest House when 

. W. 2 came and complained to P. W. 
1 ebout the conduct of the appellant. 
The witness states that P. W. 1 record- 
ed the statement Ex. P. A. from P. W. 2 


and askéd the latter to meet the ap- 


pellant and fix up the time and place 
where the bribe money is to be given. 
He has further deposed that P. W. 2 
left the Rest House and came back at 
about 3 p.m. and informed P. W. 1 
that the appellant had agreed to come 
for receiving the bribe money at about 
6 p.m. in the evening near the Parcel 
Office. The same criticism levelled 
against the evidence of P. Ws. 1 and 
2 applies to this witness also. P. Ws. 3 
and 4 have referred to P. W. 2 men- 
tioning to P. W. 1 about the appellant 
having agreed to come in the evening. 
That P. W. 2 could not have contacted 
the appellant at about 2.45 or 3 p.m. 
that afternoon, is established by the 
evidence of D. W. 1 and from it follows 
that P. Ws. 1 and 3 to 5 are not stating 
the truth. In fact P. W. 5 has admit- 
ted that his duty is to give technical 
assistance to the Special Police Establi- 
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shment aiid to collect intelligence for 
them. He has also stated that he was 
on deputation with the said Establish- 
ment and he was not doing any work 
in the Railway Department.. Being 
attached to the Special Police Establi- 
shment, naturally ‘as was interested in 
supporting P. W. 


13. We aa Jaid some empha- 
sis on the above aspect to show thafi 
the evidence of P.: Ws. 1 and 3 to 5 
about P. W. 2 having met the appellant 
between 2.45 or 3:p.m., fixed up the 
place and time for giving the bribe was 
relied on by the prosecution that it was 
in view of this pre-arranged meeting 
that was to take place between P. W. 2 
and the appellant that evening, the 
trap. was organised. Once this part of 
the evidence of these witnesses is not 
accepted, it follows that there wes no 
arrangement between P. W. 2 and the 
appellant about the latter’s receiving 
the bribe at about 6 p.m. near the 
Parcel Office. P. W. 2 has categorical- 
ly stated that when. he tried to put the 
money in the pocket of the appellant, 
the latter resisted and refused to take 
the same.. It was at that time that the 
police party arrived and confranted 
the appellant. 


14, The association of P. Ws. 3 
and 4 with P. W. 1 for the purpose of 
witnessing P. W. 2 giving the money 
to the appellant strikes us to be very 
suspicious. They cannot, on their own 
evidence be characterised as indepen- 
dent witnesses not amenable to the in- 
fluence of the Special Police Establish- 
ment. P. W. 3 has admitted that on 
one or two prior occasions he has been 
associated with the traps laid by the 
Central Bureau of Investigation. Simi- 
larly, P: W. 4 has also admitted that 
he has figured as a witness on two or . 
three occasions along with P. W. 3 when 
a trap was laid by the Special Police 
Establishment. P. W. 2 has complete- 
ly given the go by to his statement Ex. 
P. A. Both P. Ws. 1 and 5 have been 
a eg as parsan witnesses and 

. 5 on his own'statement appears 
y y highly interested in supporting . 


15. Tt is the evidence of P. Ws. 
1, 4 and 5 that the appellant came near 
the Parcel Office at’ about 6 or 6.15 
p.m. and that they saw the money be- 
ing given by P. W. 2. P. W. 3 who is 
also stated to be a witness to the giv- 
ing of money has admitted that the 
money was not passed in his presence 


1 
i 
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` or within his sight. P. W. 4 has steted 
that when P. W. 2 was searched at the 
Rest House he had no other money 
except the two marked -currency nctes. 
But he stated that at the pan shop rear 
the Parcel Office where the appelant 
met P. W. 2, the latter took out a ten 
rupee note from his pocket and offered 
to pay the price of the pan. If the pclice 


authorities searched P. W. 2 and setis-` 


fied themselves that he had no other 
money with him except the two mark- 
ed currency notes, itis difficult to ap- 
preciate as to how he was able to pro- 
duce another ten rupee note from his 
pocket. The evidence of P. Ws. 1 and 
3 to 5 regarding the giving of mcney 
by P. W. 2 and acceptance of the same 
by the appellant appears to be artifi~ 
cial. 


16. ` This takes us to the ques- 
tion as to the credibility to be given to 
the report Ex. D. W. 3/A made by the 
appellant at the Police Chawki No. 3 
at 6.30 p.m. on the same dav. P. Ws 1 
and 3 to 5 have spoken to the fact that 


, the appellant was with them from 


about 6.15 pm. till 7.30 or 7.45 
pm. If this evidence is true, the 
appellant could not have gon= to 
the police station and given the report 
Ex. D. W. 5/A at 6.30 p.m. We will 
now refer to the evidence bearing on 
this aspect. 

17. We have already referred 
to the fact that the plea of the ap- 
pellant is that at about 5.15 p.m. when 
he was going in the bazar, P. W. 2 
tried to plant the currency note ir his 
pocket and that he flung it at his “ace. 
According to him, he made a report at 
the Police Station at 6.30 p.m. regard- 
ing this incident. The report has been 
recorded at the police station at 6.30 
p. m. The entry in the roznamcha cf 
police chawki No. 3. is report No 18. 
The entry is as follows: 


“Report dated 18-5-68 Time 6.30 
p. m. — The informant preserting 
himself at the P. Post, made a report 
- to this effect ‘I am working as an 
Inspector in the Lecco Shed, while 
Jagira is working as a Cinder Jamedar. 
I accompanied him to the Bazar, 
today. After chewing the Paan (Betal 
Jeaf) when I got near the Railway Post, 
the above-named put Rs. 20/- in 
my pocket by way of mistake. 
I took it ill and this led to dis- 
pleasure between us. He has dis- 
graced me in doing such act. I, there- 
fore, complain against the said indivi- 
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-tervening period, 


dual. The report may please be lod- 
ged? 


Today, tħe report has been enter- 
edin the. Roznamcha, at.the instance of 
the applicant (informant). From his 
statement, no cognizable offence is 
made out. The applicant has been 
spared after handing over him, the 
copy of ‘the report:” 


From this report it is seen that the 
accused has proceeded to accompany 
P. W. 2 to thé bazar and after chewing 
Paan when he got near the railway 
post, P. W. 2 put rupees twenty in his 
pocket by mistake. The appellant was 
displeased with the same and he felt he 
was disgraced. The complaint itself is 
against P. W. 2. The question is whe- 
ther the appellant made the report at 
6.30 p.m. as pleaded by him and as 
found from the record of the police 
station. D. W. 3, head constable of the 
said police station, on summons pro- 
duced the daily diary. He has referr- 
ed to the report made by the appellant 
as having been entered as serial num- 
ber 18 and he has produced a copy of 
the report. He has also stated that the 
report preceding the report No. 18 
was at 6 p.m. and the report subse- 
quent to report No. was 
made at 6.35 p.m. In cross-examina- 
tion by the Public Prosecutor, the wit- 
ness has stated that at 6 p.m. an entry 
is made in the roznamcha about the 
roll call and then at 8 p.m. another | 
report is made, that everything is al- 
right. He further states that if no one 
comes for making a report in the in- 
the roznamcha 
remains vacant. He has further stated 
that ever since he joined duty at the 
police station about 15 days prior to 
his giving evidence, the clock has not 
been in working order. From the evi- 
dence of this witness it is evident that 
an earlier report by a third party had 
been given at 6 p.m. and another 
report by another party has been 
given at 6.35 pm. In between 
these two reports, the complaint 
of the appellant has been record- 
ed as'Sr. No. 18. at 6.30 p.m. The ans- 
wers -given in the cross-examination 
are only regarding the general practice 
obtaining in the police station. So far 
as we could see there is no suggestion 
that the recording of the report made 
by the appellant at 6.30 p.m. has been 
interpolated or that though the report 
was given long afterwards, a wrong- 
timing has been given. From the 
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sequence of the entries in the diary 
as spoken to by D. W. 3, it is clear 
that the appellant has made a report 
at 6.30 p.m. which is the time noted 
in the police diary. The High Court 
does not at all seem to give any im- 
portance to this complaint made by the 
appellant. On the other hand, it pro- 
ceeds on the basis that the appellant 
was with the police officers between 
6.30 p.m. and 7.30 p.m. and therefore 
he would not have been permitted to 
make the report at the police station 
at 6.30 p.m. This approach made by the 
High Court is really begging the ques- 
_ tion. The High Court had to find out 
the truth of the version given by P. W. 
1 and the appellant. Instead of doing 
so, the High Court has merely made 
assumptions against the appellant, 
which are not justified. 


18. The Special Judge, no 
doubt, has considered the weight to be 
given to Ex. D. W. 3/A. It is the view 
of the Special Judge that though the 
entry ‘is recorded at 6.30. p.m. in the 
daily register of the police station, it 
must have been actually recorded after 
7.30 p.m. when the accused was allow- 
ed to go away from the Rest House by 
P. W. 1. The Special Judge further 
states that the time 6.30 p.m. must 
have been recorded with the conni- 
vance of the police official posted at 
` the police station and in this connec- 
tion he has totally misunderstood the 
- evidence of D. W. 3. that if no 
reports are received between 6 and 8 
p.m. the roznamcha remains vacant 
during this period. The Special Judge 
has held that it must have continued 
to remain vacant even at 7.30 p.m. 
and when the accused made the report, 
the time has been given as 6.30 p.m. 
The Special Judge has further held 
that the time of recording the report 
must have been advanced intentional- 
ly. Alternatively the Special Judge 
holds that P. W. 1 may have allowed 
the accused to go away even earlier 
and that he was making a mistake that 


the appellant was with him till 7.30 


p.m. The Special Judge winds up the 
discussion on this aspect that the report 
made by the appellant is only a device 
to create evidence in his favour. 


19.- We are constrained to re- 
mark that the above reasoning of the 
learned Special Judge is entirely fal- 
Jacious and without any basis. P. Ws. 1 
and 3 to 5 are categorical in their state- 
ments that the appellant was with them 


~ 
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from 6.15 pm. till 7.30 pm. or 7.45 
p.m. There is no suggestion made by 
the prosecution to any of these wit- 
nesses that the appéllant left them ear- 
lier than 6.30 p.m. In fact if the inci- 
dent had happened as spoken to by 
them, it commenced only at 6.15 p.m. 
‘when the appellant came near the par- 
cel office and it must have taken at 
least 1 1/2 or 2 hours for the neces- 
sary seizure and recovery memos to 
be prepared. There is also the evi- 
dence of these witnesses that some 
time was taken for dipping the hands 
of the appellant in the solution to find 
out. whether he handled the currency 
notes. In any event as the accused 
himself came to the Parcel Office, ac- 
cording to the prosecution only 
at about 6.15 p. m., the whole 
matter could not have been finished 
within 6.30 p.m. so as to enable the 
appellant to rush up to the police 
station to give the:report D. W. 3/A 
at 6.30 p.m. The learned Special Judge 
has thoroughly misunderstood the evi- 
dence of D. W. 3. We have already 
referred to his evidence and it follows . 
that the entries have been made in the 
normal course and the recording of the 
report of the appellant at 6.30 p.m. is 
also correct. If once the plea of the 
appellant is accepted, it appears very 
probable that. when the attempt of 
P. W. 2 to trap the appellant by offer- 
ing him money failed, between 5 and 
6 P.M., P. W. 1 and others were wait- 
ing for an opportunity to somehow or 
the other bring the appellant to trou- 
ble by making it appear that he receiv- 
ed the money voluntarily from P. W. 
2. Once it is accepted that the state- 
ments Ex. D. W. 3/A are true, it is im- 
probable that the appellant would have 
agreed to receive any amount as bribe 
immediately thereafter. - 

20. In view of all these cir- 
cumstances, we are of the opinion that 
the evidence of P. Ws. 1 and 3 to 5 
cannot be accepted. 


21. We have pointed out the 
very serious errors and omissions 
committed by both the Special Judge 
and the High Court and we are of the 
opinion that it cannot be said that the 
prosecution has proved the case 
against the appellant beyond all rea-' 
sonable doubt. 

22. In tħe result the appeal is 
allowed. The judgment and the order 
of the High Court confirming the con- 
viction of the appellant for an offence 


1971 
under Section 5 (1) (d) of the Act as 
well as the sentence of imprisonment 
and fine imposed for the said offence 
are set aside. The accused is acquit- 
ted of the offence with which he was 
charged. The fine, if paid, will be 
refunded. The bail bond of the ac- 
cused will stand cancelled. 

Appeal allowed 
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(From Mysore: (1966) 1 Mys LJ 790) 


J. M. SHELAT, I. D. DUA AND V. 
BHARGAVA, JJ. 


Basappa Rudrappa Betgeri and 
others, Appellants v. The Hubli Dhar- 
vet Municipal Corporation, Respon- 

ent. 


Civil Appeal No. 2206 of 1366, 
D/- 27-4-1971. i 


Municipalities — Bombay Munici- 
pal Boroughs Act (18 of 1925), Sec- 
“tion 73 — Municipality can validly 
impose house tax on its own build_ngs 
and realise it from lessees-occupiers of 
those buildings. (X-Ref: Section 85). 
(1966) 1 Mys LJ 790, Affirmed. 

(Para 3) 

Mr. S. V. Gupte, Sr. Advocate, 
(M/s. Naunit Lal, S. S. Khanduja and 
Miss Swaranjit Sodhi, Advocates, with 
him), for Appellants; 
dhuri, Advocate, for Respondent. 


The Judgment of the Court was 
delivered by: : 


BHARGAVA, J.:— This appeal 
by special leave arises out of a suit 
challenging the validity of imposition 
of house-tax and notices issued for 
realisation of that tax from the ap- 
pellants. The respondent, the Hubli 
Dharwar Municipal. Corporation, was 
originally constituted as a Borcugb 
under the Bombay Municipal Boroughs 
Act, 1925 (hereinafter referred to as 
“the Act”). At the relevant tme, 
when the disputes leading to the suit 
arose, it was still a Borough, but it 
became a Corporation subsequently in 
the year 1962. The Borough owned 
several buildings in Dharwar. Some 
of these buildings were given on leases 
to the appellants, These leases were 
executed in favour of the appellants 
by the Borough some time in March 
and April, 1952. Thereafter, br a 
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Ġeneral Committee Resolution No. 36 
dated 29th June, 1953, the- Borough 
decided to recover house-tax and other 
municipal taxes from the private in- 
dividuals who were tenants of the 
municipal buildings leased out to them. 
In pursuance of this Resolution, a 
notice was issued by the President of 
the Borough that all the citizens in 
occupation of the buildings owned by 
the Municipality must pay the taxes 
assessed on them in respect of the pre- 
mises under their occupation. On 9th 
September, 1953, the appellants pre- 
ferred joint objections against the levy 
of the house-tax and its realisation 
from them. On 9th September, 1954, 
the Government of Bombay sanctioned 
the amendment to the then existing 
House-tax Rules framed under the Act 
in respect of this Borough, and the 
General Committee passed a Resolu- 
tion on the 19th February, 1955 san- 
ctioning the levy of taxes on Munici- 
pal owned buildings, adopting the san- 
ctioned taxes, and bringing them into 
force with effect from 1st April, 1956 
by giving necessary public notice as 
required by law. Notice under S. 77 
was published on 25th February, 1955 
and then the taxes came into force on 
Ist April, 1955. Thereafter, fresh 
lease-deeds were executed by the res- 
pondent in favour of the appellants on 
llth May, 1955. It may be mentioned 
that, neither in the original leases of 
1953, nor in the fresh leases of 1955, 
was there any mention about liability 
of the tenants to pay the house-tax. 
Subsequent to the execution of these 
fresh leases, bills were received from 
the respondent by the appellants call- 
ing upon them to pay the house,-tax 
imposed in respect of the buildings be- 
longing to the respondent which were 
on lease with the appellants. The ap- 
pellants, thereafter, filed the suit, out 
of which the present appeal has arisen, 
challenging the legality of the imposi- 
tion of the tax. The main ground. 
taken was that the Municipality could 
not impose a house-tax on buildings 
owned by itself, so that the imposition 
of this house-tax was invalid in law. 
The suit was resisted on the plea that 
it was a valid taxation. A further de- 
fence was taken that the suit was bad 
for failure on the part of the appellants 
to give notice to the respondent under 
section 206-A of the Act. The trial 
Court decreed the suit, holding that the 
respondent was not legally competent 
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to levy from the tenants any sum in 
excess of the agreed rents, and the 
bills issued for recovery of excess were 
not valid and that, in the circumst- 
ances of this case, notice under Sec- 
tion 206-A of the Act was not neces- 
sary. On appeal, the IInd Additional 
District Judge agreed with the trial 
Court that the levy of the tax was not 
justified, but held that the suit with- 
out a proper notice under section 206-A 
of the Act was not maintainable. He, 
therefore, allowed the appéal and dis- 
missed the suit with costs. On second 
appeal, the High Court of Mysore up- 
held the, dismissal of the suit, but on 
both the grounds, viz., that the tax was 
validly levied, and that the suit was 


not maintainable for want of proper: 


notice under section 206-A of the Act. 
It is against this decision that the ap- 
pellants have come up to this Court. 
It may be mentioned that the appel- 
lants sued the Borough in a represen- 
tative capacity as representing all the 


tenants of buildings belonging to the. 


Borough. 


2. Learned counsel for the ap- 
pellants took us through the various 
provisions of the Act and relied on the 
scheme of the Act to urge that a Muni- 
cipality could not tax its own build- 
ings. The power to impose a tax on 
buildings is contained in section 73 of 
the Act, the relevant portion of which 
is as follows: 

“73. (1) Subject to any general or 
special orders which the State Govern- 
ment may make in this behalf and to 
the provisions of sections 75 and 76,a 
municipality may impose for the pur- 
poses of this Act any of the following 
taxes, namely: 


G) a rate on buildings or lands or 


both situate within . the municipal 
borough; n 

A proviso to this provision, which is 
relevant, may also be quoted: 

"Provided further that: . 

(a) no tax imposed as . aforesaid, 
other than a special sanitary cess, a 
drainage tax or a water-rate, 
without the express consent of the 
Government, be leviable in respect of 


any building or part of any building. 


or of any vehicle, animal or other pro- 


perty, belonging to Government and- 


used solely for public purposes and 
not used or intended to be used for 
purposes of profit; and no toll shall be 
leviable in respéct of any animal or 
vehicle used for the passage of troops 


` 


.Government or dis 


shall, . 
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or the conveyance of Government 
stores or of any other Government pro- 
perty, or for the passage of military or 
police-officers on duty or the passage 
or conveyance of any person or pro- 
perty in their custody; : 
x: 
Section 74 then provides for payment 
of an ad hoe sum! ascertained in the 
manner provided in that section by the 
trict local board in 
lieu of a rate on buildings vesting in 
the Government or in the district local 
boards which are. ‘exempted under 
clause (a) of the proviso quoted above. 
Section 75 then lays down the proce- . 
dure for imposition of the tax and sec- 
tion 75 (c) gives the right of filing 
objections to the inhabitants of the 
borough. It may be noted that the right 
of filing objections is not confined 
only to owners of . buildings, but is 
granted to inhabitants of the borough 
which will not exclude the Govern- 
ment or the district local board in res- 
pect of their buildings which may not 
satisfy the requirements of the proviso - 
to section 73 inasmuch as they may not 
be actually used for public purposes 
and, hence, may be liable to be taxed. 
Section 78 makes provision for pre- 
paration of an assessment list and 
requires that that list should contain 
the names of the owner as well as. 
occupier, if known. Section 79 deals 
with cases where the person primarily 
liable for payment of this tax cannot 
be ascertained, and'makes it sufficient 
to designate -him in .the assessment . 
book as “the holder” of such premises 
without further description. Section: 
80 lays down the manner in which the 
completed assessment list is to be 
published and gives a right to every 
person claiming to be either the owner 
or occupier of property included in 
the list, and any agent of such per- 
son, to inspect the list and to make ex- 
tracts therefrom , without charge. 
Finally, attention was drawn to the 
provisions of Section 85, which lays 
down who is to be primarily responsi- 
ble for payment of' the tax, in the 
following. language :—. 


"85, A tax imposed in the form of 
a rate on buildings. or land or both 
shall be leviable primarily from the 
actual occupier of the property upon 
which the tax is assessed if he is the 
owner of the property, or holds it on 
a building, or other lease from the 
Government or from the municipality, 


i 
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or on a building lease from any pef- 
son. Otherwise the tax shall be pä- 
marily leviable as follows, namely :— 


(a) if the property is let from the 
Jessor; 

(b) if the property is sublet, from 
the superior lessor; - 

(c) if the property is unlet, fram 
the person in whom the right to ket 
the same vests.” 


3. We are unable to agree with 
learned counsel for the appellants that 
this scheme of the Act contains any 
indication that buildings belonging to 
the municipality itself’ cannot be sub- 
‘jected to the house-tax which can Je 
imposed under Section 73 of the Azt. 
In fact, the language of Section 85 
specifically envisages imposition of 
such a tax on buildings belonging to 
the municipality. It clearly lays down 
that such a tax shall be leviable pz- 
marily from the actual occupier of 
the property on which the tax is as- 
sessed, even if he holds it on a leése 
from the municipality. The fixation 
of such responsibility primarily on the 

occupier holding a building on lesse 
‘|from the municipality could orly 
be laid down on the basis that 
the buildings owned by the munizi- 
pality can be subjected to the tax. 


Once the tax is imposed, ‘on stch’ 


a building, it would be pey- 
able by the occupier if he holds it as 
a lessee of the municipality. The same 
principle applies in the case of buid- 
` ings held on a lease from the Govern- 
ment. It may be noted that all Gov- 
ernment buildings are not exempied 
from the tax. Only those buildings 
are exempted which are used solely 
for public purposes and are not used 
or intended to be used for purposes 
of profit. Learned counsel urged that 
it is anomalous that a municipality 
should be permitted to impose tax on 
buildings owned by itself. But this 
argument loses sight of the fact that 
the tax is primarily payable by “he 
occupier and not by the owner. The 
purpose of imposition of. tax by a 
municipality on its own buildings is to 
ensure that it is paid by the less2es 
of those buildings. Of course, if che 
building is not on lease, the imposit.on 
of the tax would serve no purpose at 
all. That, however, will not make “he 
imposition of tax by the municipality 
on its own buildings invalid which im- 
position will be really effective wh2n- 
ever that building is given out on 
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Rules (1952), Rule 77 (i)). 


. [Prs. 2-4] S. C. 1429 


lease to ary other person. In these 
circumstances, we fully agree with 
the High Court that the tax was valid- 
ly imposed and the suit challenging its 
realisation from the appellants had 
to fail. 

4. In view of our decision on 
the validity of the tax, the question 
whether a notice under Section 206-A 
of the Act was necessary -or not be- 
comes immaterial. The appeal fails 
and is dismissed with costs. 

. Appeal dismissed. 
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(From Allahabad: AIR 1966 All 109) 
C. A. VAIDIALINGAM 
AND A. N. RAY, JJ. 
Azmat Azim Khan, Appellant `v. 
Board of Revenue, Uttar Pradesh,- 
Allahabad and others, Respondents. 


Civil Appeal No. 2108 of 1966, D/- . 
21-4-1971. 


Uttar Pradesh Encumbered Estates 
Act (25 of 1934), Section 23-B — 
Liquidation of secured debt recover- 
able from compensation and rehabili- 
tation grant — The Board of Revenue 
can direct the compensation officer to 
hand over the compensation bonds to' 
the Collector for liquidation of secur- 
ed debt — (X-Ref.: — Section 23-A) — 
(X-Ref.: — U. P. Zamindari Abolition 
and Land Reforms Act (1 of 1951), Sec- 
tion 70) — (X-Ref.: — U. P. Zamin- 
dari Abolition atl Land Reforms 
(Para 12) 

Such direction can be issued by 
the Board for the purpose of securing 
compliance with the provisions of the 
statute and performance of statutory 
duty by the Collector as well as by the 
Compensazion Officer. A notice to 
receive the bonds served on the land- 
lord by the Compensation Officer 
under Rule 77 (i) of the U. P. Zamin- 
dari Abolition and Land Reforms 
Rules (19&2), does not confer him with 
a right -o receive the compensation 
bonds. Similarly, the absence of re- 
quisition from the Collector to take 
the bonds in his possession does not 
also clothe him with such right. 

(Paras 12, 13) 

Mr. Tanial A. Latifi, Sr. Advocate, 
(Mr. M. I. Khowaja, Advocate, with 
him), for Appellant; Dr. C. B. 
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Agarwala, Sr. Advocate (Mr. Akhtar 
Husain, Advocate, with him), for Res- 
pondent No. 3. ‘ 


_ The Judgment of the Court was 
delivered by 


RAY, J.: — This appeal is by cer- 
tificate from the judgment dated 15 
a anuary, 1965 of the Allahabad High 

ourt. - 


2. The appellant son of Sardar 
Mujibul Rahman Khan a Zamindar of 
a number of villages in the District of 
Kheri, Uttar Pradesh impeached the 
orders of the Board of Revenue of 
Uttar Pradesh dated 30 August, 1960 
and 6 September, 1960 whereby the 
Board issued three directions. The 
first was to stop payment of instal- 
ment money on the bonds by the trea- 
suries: The second was to direct the 
Compensation Officer to hand over 
bonds of the face value of Rs. 32,000/- 
reported to be remaining with him for 
liquidation of debts. The third was an 
order attaching moveable and immove- 
able properties belonging to the ap- 
pellant and his brother for liquidation 
of debts. . 

3. The principal question in 
this appeal is whether the first respon- 
dent, the Board of Revenue Uttar 
Pradesh had authority to pass the 

‘order impugned in this appeal. 


4, The third respondent Raja 
Shatranjai the decree-holder was a 
creditor of the appellant’s . father Sar- 
dar Mujibul Rahman Khan on the 
basis of a mortgage deed. Raja Shat- 
ranjai obtained a decree on the said 
mortgage debt for Rs. 1,31,040-1-0 and 
Rs. 1931-1-0 as costs. The decree is 
dated 26 September, 1939. The decree 
was passed under the provision of the 
-Uttar Pradesh Encumbered Estates Act 
1934 (hereinafter referred to as the 
1934 Act). The decree was passed on 
the .application of Sardar Mujibul 
. Rahman Khan under Section 4 of the 
1934 Act for the liquidation of his 
debts. The debtor was a zamindar in 
the District of Lakhimpur Kheri. The 
decree was transferred to the Deputy 
Commissioner of Kheri for liquidation 
of debts: . 

© 5; Meanwhile the U. P. Zamin- 
dari Abolition and Land Reforms Act, 
1951 (hereinafter referred to as the 
1951 Act) came into force. The proprie- 
tary rights of the intermediaries vested 
fn the State Government and the in- 
termediaries were entitled to receive 
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compensation in lieu thereof. The 
judgment-debtor was an intermediary. 
Notices were issued to the interme- 
diaries to take delivery of the bonds or 
receive payment in cash on specified 
dates. The appellant on the death of 
his father became entitled to 2/3rd of 
the Zamindari property and compensa- 
tion therefor. He took delivery of the 
compensation bonds of the value of 
Rs. 42,750/- from the Compensation 
Officer, Lakhimpur while bonds of the 
value of Rs. 21,250/- were received by 
his brother Hikmat Hakim Khan. The 
total amount of bonds received by the 
appellant and his' brother aggregated 
Rs. 64,000/-. > ` 


6. ` On 14 April, 1959 the decree- 
holder applied to the Collector, Kheri 
for an order that: the appellant and 
his ‘brother do return the bonds which 
they had received from the Compensa- 
tion Officer failing which their move- 
able and immoveable properties to the 
extent of these bonds be attached for 
liquidation of their debts. The Collec- 
tor on 17 August, 1959 rejected the ap- 
plication. The decree~holder preferred 
an appeal. The appeal was dismissed 
by the Additional Commissioner, Luck- 
now on 17 February, 1960. The decree- 
holder thereupon commenced revision 


‘proceedings before the Board of Reve- 


nue. On 30 August, 1960 a member of 
the Board of Revenue allowed the re- 
vision. On 6 September, 1960 another 
member of the Board of Revenue con- 
curred in the order. The Board asked 
the Collector to take one or other of 
the three steps, namely, the treasuries 
to stop payment of money on instal- 
ment in respect of the compensation 
bonds or direct the Compensation Of- 
ficer to hand over bonds of the face 
value of Rs. 32,000 reported to be re- 
maining with him for the liquidation 
of the debts or to attach the moveable 
properties of the appellant and his 
brother for the liquidation of debts. 


Te The appellant thereafter 
made an application to the High Court 
under Article 226 of the Constitution 
for an order quashing the order and 
directions of the Board of Revenue. 
The learned Single Judge quashed the 
order of the Board of Revenue save and 
except the direction directing the Com- 
pensation Officer to hand over bonds 
of the face value of Rs. 32,000/- report- 
ed to be remaining with him for 
liquidation of debts. 
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8. Thereafter the decree-holder 
preferred an appeal. The Bench of 
the High Court was divided in their 
opinion. The matter was placed befcre 
the third learned Single Judge. Tae 
order of the High Court was tkat 
direction No. 3 of the Board of Reve- 
nue, namely attachment of moveakle 
and immoveable properties of the ap- 
pellant and his brother was quashed. 
The High Court upheld the other two 
orders of the Board of Revenue in re- 
gard to stoppage of payment of instal- 
ment money on the bonds - by the 
‘treasuries and direction on the Com- 
pensation Officer to hand over the 
bonds of the face value of Rs. 32,006/- 
remaining with him for liquidation of 
the debts. 


9. Counsel for the appellent 
contended that the Board of Revenue 
did not have any power to issue the 
directions. In the present case, the 
decree was passed under Section 14 of 
the 1934 Act. Under Section 19 of the 
1934 ‘Act the Special Judge passing the 
decree is to send the same to the 
Collector for execution in accordarce 
with the provisions of Chapter V of 
the 1934 Act. The Special Judge uncer 
Section 19 of the 1934 Act is also to 
inform the Collector of the nature and 
extent of the amount of the secured 
debt which is not legally recoverable 
otherwise than out of the compensation 
and rehabilitation grants payable to 
the landlord in respect of the mortga- 
ged estate. The U. P. Zamindari Abcli- 
tion and Land Reforms Act, 1850 
(hereinafter referred to as the 1950 Act) 
came into force on 26 January, 1951. 
As a result of the 1950 Act Secs. 23A 
and 23B were introduced into the 1934 
Act. Section 23A speaks of compensa- 
tion and rehabilitation grant to be 
placed at the disposal of the Collector. 
Section 23-B speaks of liquidation of 
secured debts recoverable both from 


compensation and rehabilitation grent. . 
The sections are set out hereunder— ` 


“23-A. Compensation and rehebi- 
fitation grant to be placed at the cis- 
posal of the Collector: The Collector 
shall require the Compensation Officer 
and Rehabilitation Grarts Officer as 
may be necessary to place at his dis- 
posal in pursuance of S. 70 of the U. P. 
Zamindari Abolition and Land Re- 
forms Act, 1950, the amount of ecm- 
pensation money -and rehabilitation 
grant payable to the landlord in tes- 
pect of his proprietary rights in land 
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reported to be liable to attachment or 
sale under the provisions of sub-sec- 
tion (2) of Section 19. 


23-B. Liquidation of secured debfi 
recoverable from compensation and 
rehabilitation grant:— (1) Without pre- 
judice to the provisions of Section 8 of 
the U. P. Zamindar’s Debt Reduction 
Act, 1952, the amount or the bonds on 
account of compensation or rehabilita- 
tion grant received by the Collector in 
pursuance of the requisition under Sec- 
tion 23-A shall be expended or utilis- 
ed by the Collector in liquidation of 
the amount of the secured debt which 
having regard to the provisions of the 
U. P. Zamindar’s Debt Reduction Act, 
1952 was secured ‘on the proprietary 
rights in Jand in respect of which such 
money has been received. ' 


(2) If any balance out of the 
compensation and rehabilitation grant 
received by the Collector in pursuance 
of the requisition under Section 23-A 
remains in the hands of the Collector 
after utilising the same in accordance 
with the provisions of sub-section (1), 
such balance shall be utilised by the 
Collector in discharging the debts, 
other than the debts, referred to in 
the said sub-section in order of prio- 
rity.” i 

Both these sections of the 1934 
Act refer to Section 70: of the 1950 
Act. Section 70 of the said Act is as 
follows:— 

“Compensation money to be plac- 
ed at the disposal of the Court or 
authority: Where before any Court or 
authority any suit or proceeding is 
pending which directly or indirectly 
affects or is likely to affect the right 
of any person to receive the whole or 
part of the compensation deterniined 
under Chapter IH, the Court or auth- 
ority may require the Compensation 
Officer to place at its disposal the 
amount so payable and thereupon the 
same shall be disposed of in accord- 
ance with the orders of such Court or 
authority.” ` 

10. The Collector,. therefore, 
by reason of the provisions of the 
1934 Act and the 1950 Act requires 
the Compensation- Officer and the Re- 
habilitation Officer to place the 
amount of compensation at his dis- 
posal. The Collector on receipt of the 
grant is to expend or utilise the same 
in liquidation of the amount of the 
secured debt and if the balance re- 
mains it is to be utilised in discharging 
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the debts other than those mentioned 
in Section '23-B (1) of the 1934 Act, 
in order of priority. 


11. ‘By reason of the provisions 
contained in Section 70 of the 1950 
Act and Section 23-A of the 1934 Act 
the compensation money is sent for by 
the Collector for the purpose of liqui- 
dation of secured debt on which decree 
is passed. The Compensation Officer 
under Rule 77 (1) of the Zamindari 
Abolition and Land Reforms Rules, 
1952 could issue notice to the inter- 
mediary directing him to take delivery 
of the bonds. The issue of a notice 
would not clothe the intermediary 
with the right to take away the bonds 
because under Section 18 of the 1934 
Act the decree-holder becomes entitl- 

ed to recover the amount of: the 
decree in the manner and to the ex- 
tent mentioned in the 1934 Act. The 
proviso- to Section 18 of the 1934 Act 
enacts that the secured debt shall be 
recoverable from the compensation 
and rehabilitation grants as though 
the security had-not been extinguish- 
ed. The question, in the present case, 
is whether the appellant could lawful- 
ly obtain delivery of the bonds from 
the Compensation Officer. Sections 
23-A and 23-B of-the 1934 Act require 
that the amount or the bonds on ac- 
count of compensation or rehabilita- 
tion grant received by the Collector 


shall be expended or utilised by ithe - 


Collector in liquidation of the amount 
of the secured debt. Under Section 
23-B of the 1934 Act the bonds are 
received by the Collector in pursu- 
“ance of the requisition under Section 
23-A of the 1934 Act. The absence of 
the service of a requisition cannot 
confer a right on the judgment-deb- 
tor to take away the compensation 
money or bonds. The principle is 
actus curiae neminem gravabit. 


12. The decree-holder under 
the provisions of the relevant statutes 
was entitled to be paid out of the 
compensation grant monies in satisfac- 
tion of the decree. If the Collector 
had required the Compensation. Offi- 
cer under Section 23-A of the 1934 
Act to place at his disposal pursuant 
tc Section 70 of the 1950 Act the 
compensation money, the bonds could 
not have been taken delivery of by 
the appellant. The Board of Revenue 
rightly gave the directions to secure 
compliance with the provisions of the 
statute and performance of statutory 


‘by statutory authorities. 
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duty by the Collector as well as the 
Compensation Officer. The appellants 
were not entitled to receive the bonds 
without’ satisfying the decree. The 
appellants were wrong in doing so. 
The appellant could not take advan- 
tage of his own wrong. That is- why 
the Board of Revenue correctly direct- 
ed the stoppage by the treasuries of 
payment of instalment money on the 
bonds. The other direction by the 
Board of Revenue requiring the Com- 
pensation Officer to hand over the 
bonds remaining with the Compensa- 
tion Officer was in aid of valid com- 
pliance with Sections 23-A and 23-B of 
the 1934 Act as- well as Section 70 of 
the 1950 Act. 

13. - The jurisdiction and sitha 
rity of the Board of Revenue in the 
present appeal touched directly on the 
performance of statutory obligations 
The com- 
pensation bonds are required by the 
statute to go to the Collector for 
liquidation of secured debts. The 
judgment-debtor is not entitled to the 
compensation bonds without liquida- 
tion of the debts in accordance with 
the provisions of the statute. 

14. . The High Court rightly up- 
held the directions of the Board of 
Revenue. The appeal is therefore dis- 
missed. The parties will pay and 
bear their own costs in this Court. 

aa dismissed. 
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; (V 58 C 294) 
_ (From: Allahabad)” 
C. A. VAIDIALINGAM AND 
A. N. RAY, JJ. 

The State of U. P., Appellant v. 
Ram Niranjan Singh, Respondent. ` 

Criminal Appėal No. 256 of 1968, 
D/- 16-4-1971. 

Penal Code (1860), Section 97 — 
Right of private defence — When an 
incident relating to the deaths of A 
and B is held to be an integrated one 
and cannot be divided into parts the 
same right of private defence is avail- 
able in both the cases, (Para 25) 

Mr. O. P. Rana, Advocate, for Ap- 
pellant; M/s. Nur-ud-din Ahmed, Shiva 
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Pujan Singh and K. B. Rohatgi, Adro- 
cates, for Respondent, 

The following. Judgment of the 
Court was delivered by l 

VAIDIALINGAM, J.: — In this 
appeal, by special leave, by the State 
of Uttar Pradesh, the question that 
arises for consideration is whether zhe 
acquittal, by the High Court, of he 


-~ respondent for the offence under S2c- 


tion 302, I. P. C. is correct. 


2. The respondent is a layer 
and was residing at the material time 
in Mohalla Dunkingenj ina three 
storeyed house. He and his farrily 
occupied first and the second floors in 
that house though they had to use the 
water tap and the latrine on the 
ground floor. The ground floor rocms 
had been let out to several persons 
including Smt. Keshar, P. W. 24. Sha 
was living in the rooms for over six 
years and was paying rent to the res- 
pondent. But the-respondent was tak~ 
ing steps to evict her and had also 
asked her to vacate the rooms. P. W. 
24 appears to have represented akout 
this to several people in the locatity 
, Including Munder. Or the evening cf 
December 6, 1965 the respondent again 
asked P. W. 24 to vacate the rooms 
and actually threw out her housekold 
articles on the road. At that t.me 
Munder came to that place and prctest- 
ed against: the conduct of the respon- 
dent in throwing out the articles cf 
P. W. 24. An altercation ensued be- 
tween the respondent and Munder, but 
an adjoining. shop-keeper Ram Prasad, 
P. W. 4, intervened and separeted 
them, as a result of which P. W. 24 
took back the articles to her house 


3. According to the ‘prosecu- 
tion, on December 7, 1965 at about 
9 A.M. the respondent sent his 
nephew Babbu, D. W. 1, to bring 
Munder. When Munder came near tke 
house of the respondent, the . latter 
immediately shot him with a single 
barrel breach loading gun, Ex. 2. On 
being hit by the gun shot Munder 
instantly fell down and died on the 
spot. On hearing the news about the 
shooting incident, the neighbours 
including one Sri Ram, who was a 
friend of Munder and Bhola Math 
(P. W. 3) came near the house of the 
accused. Sri Ram began to abuse the 
accused for killing an innocent person. 
On this the accused fired with the 
same gun another snot at Sri Eara, 
who fell down dead. One of the 
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pellets from the gun shot hit Bhola 
Nath who sustained an injury and ran 
away crying that he had been injured 
_by the accused. Several people came 
to the scene and infuriated at the con- 
duct of the accused began to throw 
stones and empty bottles towards his 
room. The police, who had been in- 
formed by P. W. 5 by telephone that 
shooting was taking. place in the area, 
immediately arrived on the scene 
headed by the Sub-Inspector, P. W. 25. 
On seeing the police party, the crowd 
stopped pelting stones and throwing 
empty bottles towards the house of the 
respondent. The accused was arrested 
with the gun and taken to the police 
station. His wife- and child were also 
taken away by the police party so that 
no harm may be caused to them by 
the crowd which had assembled there. 


4, P. W. 3, who had sustain- 
ed an injury was examined by the 
doctor P. W. 2 and he has issued the 
wound certificate Ex. Ka-4. The in- 
jury has been described as follows: 


“An abrasion 1/2” x 1/4” together 
with traumatic swelling 1P x #” located 
P’ below the anterio-superioriliac spine 
and in front of the upper part of the 
left thigh.” 

The doctor has stated that the injury 
might have been caused by friction 
against a hard object, which could 
have been the gun shot. But he has 
nevertheless stated that the injury was 
simple. . 

5. P. W. 14 performed the 
post-mortem on the bodies of Munder 
and Sri Ram. The post-mortem certi- 
ficates in respect of Munder and Sr 
Ram are Exs. Ka 19 and 20 respective- 
ly. With reference to Munder, it stat- 
ed that he had received a circular 


gun shot injury 14” in diameter and: 


that there was no burning or charring 
around the wound. It is further noted 
that on internal examination the right 
6th and 7th ribs of Munder on the 
anterior side for about 2” were found 
almost wholly absent, and the missing 
pieces were found embedded in lungs 
and liver. According to the doctor 
death was caused by haemorrhage due 
to injury sustained by the gun shot. 
The doctor has further opined that the 
gun must have been fired from a 
distance of more than 4 feet and 
possibly six feet from the deceased. 


6. On the body of Sri Ram, the 
doctor found the injuries noted in Ex. 


. Ka-20. The injuries were on the left 


ł 
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side of the chest and on the right 
scapular region. According to the 
doctor death had been caused due to 
the injuries caused by the gun shot. 
It is the opinion of the doctor 
that the injuries must have been sus- 
tained by Sri Ram from the gun shot 
oo a distance of more than four 
eet. 


7. It is not necessary to give 
details about the nature of the injuries 
described on the bodies of the two 
deceased as well as the injury found 
on P. W. 3 because the accused has 
admitted shooting with the gun both 
Munder and Sri Ram and he has fur- 
ther stated that Bhola Nath sustained 
an injury when he fired at Sri Ram. 


8. The’ accused was charged 
under Section 302, I. P. C. for causing 
the death of Munder and Sri Ram by 
shooting them with a fire arm. He. 
was also charged with the offence 
‘under Section 307, I. P. C. for causing 
injuries to Bhola Nath P. W. 3 with 
such intention or knowledge that if the 
shooting had caused the death of 
Bhola Nath he would have been guilty 
of murder. - 


9. Regarding the incident, the 
prosecution mainly. relied on the evi- 
dence of P. Ws. 1, 3, 4, 5, 12, 15 and 
24. P. Ws. 1, 4 and 24 speak to the 
quarrel that took place between ‘the 
respondent and Munder in consequence 
of the articles of P. W. 24 being 
thrown out of her room. According to 
these witnesses, on the evening of. 
December 6, 1965 the respondent in a 
high handed manner threw out the 
articles of P. W. 24 on the road with 
a view to making her vacate the 
rooms. At that time Munder, who 
came there protested against the 
action of the respondent. The respon- 
dent remarked that Munder had no 
business to interfere in his affairs and 
that if he continues to interfere the 
consequence will have to be borne. 
Munder replied that whatever happens 
will be faced by him. The accused 
asked Munder to get away. At that 
time P. W. 4 intervened and advised 
Munder to go away. 


10. P. Ws. 1 and 4 speak to the 
shooting by the accused on both Mun- 
der and Sri Ram. According to their 
evidence, they saw in the morning of 
December 7, 1965 at about 9 or 9.30 
A. M. both Munder and Babbu D. W, 1 
coming together to the house of the, 
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accused. On seeing Munder coming, 
the accused came armed with the gun 
and advanced towards Munder abusing 
him in vulgar language. After coming 
near Munder he fired his gun >.at 
Munder and the latter fell down dead. 
After Munder had fallen down, the ac- 
cused re-loaded his gun. In the mean- 
while Sri Ram accompanied by P. Ws. 
3, 15 and others came to the place 
on hearing about the shooting at Mun- 
der. Sri Ram seeing the dead 
body of Munder, abused the accused 
for killing an innocent man. At this 
the respondent rebuked Sri Ram and 
asked him to get away on pain of being 
shot. As Sri Ram persisted in abusing 
the respondent, the latter fired the 
gun at Sri Ram, who fell down dead. 
Bhola Nath also received an injury and 
was crying that he had been shot by 
the accused. Both these witnesses 
have admitted that after the shooting 
incident several people assembled at 
the place and getting excited started 
pelting stones and throwing empty 
bottles in the direction of the house 
of the respondent. No doubt they 
have denied that both Sri Ram and 
Munder came together with a number 
of people and threatened to kill the 
respondent and the members of hbis 
family and it was in such a situation 
that the accused fired in self-defence. 


11. P. W. 5 speaks to having 
seen the shooting of Munder and so 
far as-that shooting is concerned, his 
evidence is similar to that of P. Ws. 1 
and 4. On seeing the said shooiing, 
he informed the police by telephone 
that shooting was taking place in that 
area. He-has not spoken to anything 
about the shooting of Sri Ram. 


12. P. W. 15, who was at that 
time an M. L. A.' speaks to having 
heard the sound of a gun shot and 
when he came to the place he found 
Munder already lying dead. He fur- 
ther deposed that Sri Ram came there 
and abused the respondent for having 
shot dead Munder for no purpose. 
The respondent shot at Sri Ram and 
killed him. P. W. 3 Bhola Nath has 
deposed to the effect that he was on 
his way to fetch his‘ father’s sister on 
the morning of December 7,` 1965 
when he heard the. sound of a gun 
shot coming from the direction of the 
house of the respondent. He met Sri 
Ram who was then near about that 
place and both of them went near the 
house of the respondent and saw the 
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corpse of Munder lying near the house 
of the respondent. When Sri Ram 
started abusing the accused, the letter 
fired at Sri Ram and killed him. In 
that shot which was fired, he ¢lso 
sustained an injury and ran away from 
that place due to pain and fear. 


13. P. W. 12 is the father of 
Munder. He has deposed that on the 
morning of December 7; 1965, Bebbu 
D. W. 1, nephew of the responcent, 
came and called his son Munder saying 
that he was wanted by his uncle, the 
respondent. Both Munder and Bebbu 
Jeft the house and within 20 ar 25 
minutes the witness was informed by 
a stranger that Munder had been shot 
dead by Vakil Saheb, On hearing 
this he ran towards the house of the 
accused and saw the dead body of 
Munder and also of Sri Ram lying 
dead. 


14. P. W. 24 has spoken tc the 
persistent attempts made by the 
respondent to turn her out of the rom. 
She has also spoken about the incicent 
on the evening of December 6, 196€ and 
the quarrel that took place between 
Munder and the respondent. Regard- 
ing the shooting of Munder and Sri 
Ram, she has given the same evidence 
as that of P. Ws. 1 and 4. She has dəni- 
ed the suggestion that she was heving 
an old husband and she was living in 
illicit intimacy with Munder. She has 
further denied that on the mornirg of 
December 7, 1965, the wife of the res- 
pondent seeing Munder sitting clos2 to 
P. W. 24 in her room ‘remarked chat 
Munder had converted the house into a 
Sarabkhana and a Bhatiarkhana and 
in view of this a quarrel ensuec be- 
tween the respondent and Munder and 
Munder was pushed out of the Louse 
by the respondent and his nepnew 
D. W. 1. She has further denied that 
Munder on being so humiliated lef the 
house threatening the respondent with 
dire consequences and that sh-rtly 
thereafter Munder returned wit Sri 
Ram, P. W. 15 and very many ozher 
` people and began to throw stones and 
empty bottles towards the room where 
the respondent was. sitting. She has 
also denied the suggestion that ~here 
was an attempt by Munder to kill the 
respondent with a knife when th= ac- 
cused openéd fire against Munder. She 
has also denied the further suggestion 
that Sri Ram led a crowd into the 
house of the respondent for the pur- 
pose of killing the respondent and 


‘his wife and 


_ fetch the police. 
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the other members of his family and 

when so advancing there was very 

heavy pelting of stones and that in 

order to save his life as well as the 

lives of the members of his family, 

we respondent opened fire against Sri 
am. 


15. The Police Officer P. W. 25 
has spoken to the fact that brickbats 
and stones and broken pieces of 
broken glass bottles were seen on the 
road, in the verandah of the house of 
the respondent as well as near his 
room and on the roof of the house. 


16. The plea of the accused 
was as follows: He denied the incident 
spoken to by the witnesses stated to 
have taken place on the evening of 
December 6, 1965. Regarding the 
incident on the morning of December 
7, 1965, he admitied firing two shots, 
the first of which killed Munder and of 
the second killing Sri Ram and he 
claimed that he had shot them to save 
not only his life but also the lives of 
child, as Munder was 
armed with a knife and was advancing 
for the purpose of killing him. Sri 
Ram also was shouting that the res- 
pondent and the members of his family 
should be killed. The big crowd was 
very heavily throwing stones towards 
his residential room and the crowd 
itself was advancing, headed by 
Munder and Sri Ram. Bhola Nath was 
also with Munder and Sri Ram ag- 
gressively threatening the respondent 
and pelting stones. It was under those 
circumstances that he‘ had to open fire 
and the moment the police party came 
he voluntarily gave the gun to the 
police officer and requested him to give 
protection not only to him but also to 
his wife and child. Accordingly, they 
were all taken by the police officer to 
the police station. Therefore, he 
pleaded that what he did was by way 
of private defence and that he was 
not guilty. He had also examined his 
nephew Babbu, D. W. 1 to speak to 
the fact that the respondent never ask- 
ed him to go and bring Munder on the 
morning of December 7, 1965 and also 
to speak to the further fact that when 
the crowd was threateningly advanc- 
ing towards his house led by Munder 
and Sri Ram and pelting stones, the 
respondent asked D. W. 1 to go and 
D. W. Xs evidence 
is not very material. : ° 

17. The learned Sessions Judge 
noted the discrepancies in the evi- 
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dence of P. Ws. 1, 4 and 24 regarding 
the incident on the evening of Decem- 
ber 6, 1965, but nevertheless held that 
something of.the sort spoken to by 
the prosecution must have-occurred on 
the evening between Munder and res- 
pondent and that the said incident 
ultimately led to the gun play on the 
-next morning. Regarding the shoot- 


ing of Munder and Sri Ram on the 


morning of December 7, 1965,. the 


learned Sessions Judge after consider~. 


ing the prosecution version and the 
defence plea, is of the opinion that 
the story of the prosecution is by and 
large a correct one. The learned 
Sessions Judge accepted the evidence 
of P. W. 12 that on the said morning 
D. W. 1 came and took Munder on the 
ground that the respondent wanted to 
see him and that both of them left 
towards the house of the respondent. 
The learned Judge rejected the plea 
of the respondent that there was an 
attempt by Munder and Sri Ram led 
by a big mob to kill the respondent 
and the members of his family. The 
learned Judge notes that Superinten- 
dent of Police and the District Magis- 
trate, who visited the scene and had 
noticed much quantity of brickbats 
and glass pieces lying on the roof of 
the verandah, on the floor and in the 
room of the respondent, but merely 
brushed aside this consideration on the 
ground that. it is*not necessary to be 
taken into account to do justice in the 
case. The learned Judge has divided 
the incident which took place on De- 
cember 7, 1965 into two parts. Ac- 
cording to the learned Judge, Munder 
was shot in the first instance by the 
respondent when his nephew Babbu 
brought him. The learned Judge has 
accepted the evidence of P. Ws. 1, 4 
and 12 that Munder came to the house 
.of the respondent on having been in- 
formed-by D. W. 1 that his uncle wants 
to meet him. Munder came to meet 
the respondent, when the latter shot 
him dead. When Munder was shot, 
under those circumstances, the respon- 


- dent had no right of private defence. 


and it was a cold-blooded murder. The 
second part of the incident, according 


to the learned Judge, was when Sri- 
Ram came on the scene on hearing 


about the shooting of Munder and 
started abusing the respondent and 
throwing stones along with several 
other people. After having exhausted 
the throwing of one. heap of. stones 


Sri Ram was actually picking up stones 
from another heap to be hurled against 
the respondent and his family 
members, and it was then that the. 
respondent shot dead Sri Ram. ‘The 
death of Sri Ram, under those circum- 
stances. by the respondent was perfect- 
ly justified and it was only in the exer- 
cise of his right of: private defence to 
save his life and the lives of the mem- 
bers of his family. Therefore, the res- 
pondent was not guilty of murder of 
Sri Ram under Sec. 302, I. P. C. though 
he shot him with ' the intention of 
killing him. Similarly, as Bholanath 
was also aggressive like Sri Ram and _ 
got injured by the shot fired by -the 

respondent against Sri Ram in exer- 


‘ cise of his right of private defence, the 


respondent is not guilty of any offence 
under Section 307, I. P. C. 

18. The learned Judge in con- 
sequence acquitted the respondent of 
the charge of murder under Sec. 302, 
I. P. C. of killing Sri Ram and he also 


. acquitted him of the offence under . 
-Section 307, I. P. C. 


. for the injury. 
caused to Bhola Nath P. W. 3. But so 
far as the offence of causing the death 
of Munder was concerned, the learned 
Sessions Judge convicted the respon- 
dent under Section, 302, I. P. C. and 
sentenced him to death. 


19. | There was no appeal by the 
State against the acquittal of the res- 
pondent of the offence of murder 
under Section 302, I. P. C. regarding 
the death of Sri Ram nor against his 
acquittal under Section 307, I. P. C. for 
the injury caused to Bhola Nath. - 


20. The respondent filed Crimi- 
nal Appeal No. 57 of 1967 before the 
High Court challenging his conviction 
and the sentence of death for causing 
the death of Munder, The High Court 
by its judgment under appeal has up- ' 
held the plea of self-defence even in 
respect of the death caused to Munder 
and acquitted the respondent. In com- 
ing to this conclusion the High Court 
has held that the finding of the learn- 
ed Sessions Judge that the incident of 
December 7, 1965 took place in’ two 
distinct parts was erroneous. On the 
other hand the High Court has felt 
considerable doubt regarding the in- 
cident spoken to by the witnesses as 
having taken place on the evening of 
December 6; 1965. ‘In fact the High 
Court has held that the evidence of 


-P. Ws.-1, 4 and 24 cannot be accepted | 


because they spoke about that incident 
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for the first time only in the Sessions 
Court and they spoke nothing abot 
the same when they were examined 
in the committing court. The High 
Court has accepted the defence version 
that there was a quarrel between the 
accused-respondent and the deceas2d 
Munder on the morning of December 
7, 1965, in view of the observations 
made by the respondeni’s wife that 
Munder was converting the house irto 
a Sarabkhana and a Bhatiarkhana. 
The High Court has also held that as 
a result of this quarrel Munder was 
pushed out of the house by the res- 
pondent and his nephew D. W. 1 aad 
that Munder along with Sri Ram and 
Bhola Nath and several others came in 


a body hurling abuses against the res-. 


pondent and threatening to kill him 
and the members of his family. ‘The 
High Court has also found that there 
was very heavy stone throwing and 
throwing of empty bottles by Sri Rem, 
Munder and other members `of the 
crowd and they were advancing into 
the house of the respondent menacing- 


ly and uttering cries that he and «he. 


members of his family should be kll- 
ed. When Munder was  advanc:ng 
towards the respondent armed with a 
knife and followed by Sri Ram end 


the crowd, the respondent fired against 


Munder as he apprehended danger to 
his life as well as to the lives of zhe 
members of his. family. The shoot_ng 
of Munder, under those circumstances, 
according to the High Court was in 
exercise of the right of private-defence 
by the respondent.. The High Court 
has held that the shooting of Munder 
and Sri Ram and causing injury to 
Bhola Nath were parts of one and the 
same incident and there was absoltte- 
ly no justification for dividing it into 
two parts as was done by the learned 
Sessions Judge. The High Court has 
not believed the evidence of P. W. 12, 
the father of Munder that on the 
morning of the occurrence, his son 
was- sent for by the respondent through 
his nephew D. W. 1 and that Murder 
left the house to meet the responcent 
alone with D. W. 1. This means that 
the High Court was not prepared to 


accept the evidence of P. Ws. 1, 4 and 


24 that Munder came to the house of 
the respondent accompanied by Badbu 
D. W. 1 and that he was straightway 
shot. Similarly, the High Court has 
not accepted the prosecution evidence 
that Munder had no part in throwing 
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of stones against the respondent and 
that he did not attempt to attack the 
respondent with the dagger. On this 
reasoning the High Court, differing 
from the Sessions Judge, acquitted the 
respondent of the offence of causing 
the death of Munder. 


21. On behalf of the State Mr. 
O. P. Rana, learned counsel, has very 
strenuously attacked the judg- 
ment of the High Court on the ground 
that the High Court has not consider- 
ed the evidence of the prosecution 
witnesses, who have clearly deposed ` 
the circumstances under which Munder 
was shot dead by the respondent. He 
quite naturally relied upon the rea- 
sons given by the learned Sessions 
Judge for holding the respondent 
guilty under this head and contended. 
that the High Court has not in any 
way held that the finding of the trial 
‘Court in this regard is fallacious. He ` 
particularly emphasised that the inci- 
dent took place ` not as pleaded by 
the respondent but as spoken to by the 
prosecution witnesses. According to 
him Munder was sent for by the res- 
pondent to meet him on the morning 
of December 7, 1965 through his 
nephew D. W. 1 and that Munder came 
unsuspectingly near the house of the 
respondent when he was shot dead by, 
the respondent who had already arm- 


_ed himself with the gun to kill | 


Munder. The counsél urged that the | 
accused had no right of private 
defence. Under those circumstances, 
the order of acquittal passed by the 
High Court is erroneous. 


22. Mr. Nuruddin Ahmed, 
learned counsel for the respondent, 
has relied on that part of the judg- 
ment of the learned Sessions Judge for 
acquitting the accused for causing the 
death of Sri Ram and also for causing 
injury to Bhola Nath. Those circum- 
stances, the counsel pointed out, exist- 
ed even when the respondent shot_ 
Munder, who was aggressively pro- 
ceeding armed with a dagger to attack 
the respondent. Therefore, the counsel 
urged that the High Court has con- 
sidered the entire evidence and came 
to the conclusion that the respondent 
is not guilty. 


23.- We are not impressed with 
the contention of Mr. Rana, learned 
counsel for the appellant, that the 
High Court has not considered the 
material evidence in the case when it 
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differed from the conclusions arrived 
at by the learned Sessions Judge in 
* respect of the shooting of Munder. We 
have in the earlier part of the judg- 
ment referred rather exhaustively to 
the nature of the evidence adduced by 
the prosecution, the plea of the accus- 
ed as well as the findings of the 
learned Sessions Judge and the High 
Court. In our opinion, the learned 
Sessions Judge was not justified, on 
the evidence, in proceeding on the 
. basis that the incident took place on 
the morning of December 7, 1965 in 
two parts. In this connection it may 
be noted that even if the evidence of 
P. Ws. 1, 4 and 24 is accepted, it is 
clear that in the incident which is 
stated to‘have happened on the even- 
‘Ing of December 6; 1965, the accused 
and Munder have parted swearing 
vengeance against each other. This 
aspect, which has been missed by the 
learned Sessions Judge does assume 
considerable importance in considering 
whether Munder would have quietly 
walked into the house of the respon- 
dent like a lamb on the morning of 
December 7, 1965 as urged by the 
prosecution. The attempt of the pro- 
secution to divide the incident into 
two parts: one relating to Munder 


and the other relating to Sri Ram is’ 


only to deprive the respondent of any 
possible right of private- defence that 
he may plead. Even according to the 
prosecution version in respect of shoot- 
ing of Sri Ram, that was done when 
the latter was withdrawing after mere- 
ly abusing the respondent for killing 
Munder, that case has miserably fail- 
ed. It is clear from the findings of 
the learned Sessions Judge that Sri 
Ram was 
throwing stones and endangering the 
lives of the respondent and the mem- 
bers of his family. In fact the res- 
pondent has been given a clean ac- 
quittal by recognising his right of 
private defence regarding the shooting 
of Sri Ram. We will assume that an 
incident as spoken by P. Ws. 1, 4 and 
24 did take place on the evening of 
December 6, 1965. We have already 
referred to the nature of the incident 
spoken to by them. P. Ws. 1 and 4 are 
very categorical in their statements 
` that when Munder intervened on 
behalf of P. W. 24, the respondent re- 
sented the same and found fault with 
Munder for interfering in his affairs 
and Munder replied that he is prepared 


actively participating in. 
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to face any consequence. P. W. 4 has 
gone further and stated that he separat- 
ed the respondent and Munder and 
advised the latter to go away. When 
such an incident has happened and 
when the respondent and Munder have 
parted on very unfriendly terms is it 
likely that the accused-respondent on 
the morning of December 7, 1965 would 
send his nephew , to ask Maunder to 
come and meet him? And is it probable 
that Munder would quietly agree to 
come and meet the respondent on his 
being so called? In our opinion, it is 


-highly improbable that Munder would 


have been either sent for or that the 
latter would have quietly come to meet 
the accused when a bitter incident had 
taken place on the previous evening. If 
the respondent would not have sent for 
Munder and the latter would not have 
come of his own accord on the morn- 
ing of December 7, 1965, the circum- 
stances under which the ‘shooting took 
place assume a different shape and 
must have happened only in the cir- 
cumstances pleaded by the respondent. 
It is beyond imagination that the res- 
pondent would have been quietly wait- 
ing to shoot dead Munder when he 
walks in to his house on being pediente 
ed to come and meet 


24. Though P. W. 24 ħas deni- 
ed that there was any quarrel on 7-12- 
65 between Munder and the respon- 
dent, in view of the statement made by 
the wife of the respondent, the High 
Court was perfectly justified in not 
believing her evidence. Itis in evi- 
dence of the pòlice officers and the 
Superintendent of Police and the Dis- 
trict Magistrate that when they visited 
the scene there was.a large quantity 
of brickbats and glass pieces on the 
street, near the verandah and inside 
the room of the respondent and on the 
roof of the house. This circumstance 
though taken into account by the learn- 
ed Sessions Judge for holding the res- 
pondent- not guilty.so far as the death 
of Sri Ram is concerned, has been 
brushed aside when the case against 
the respondent regarding Munder’s 
death was being considered. The 
learned Judge was not justified in 
ignoring this very vital circumstance 
which corroborates the plea of the res- 
pondent that there was very heavy 
stone throwing and throwing of empty 


bottles by the crowd headed by Munder . 


and Sri Ram. In fact, even the pro- 
secution witnesses admitted that there 
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was heavy stone throwing and throw- 
ing of empty bottles towards the room 
of the respondent, but they have stated 
that this took place only after Munder 
was killed. 
25. The learned Sessions J udge 
has disbelieved the evidence that Sri 
Ram was shot deliberately by the res- 
pondent when Sri Ram “was quiet-y 
attempting to go away from that plaze 
alter abusing the respondent for killing 
Munder. On the other hand the leara- 
ed Sessions Judge has held that fri 
Ram was actively participating in 
throwing of stones and hurling of 
empty bottles and was also threatea- 
ing that the respondent and the mem- 
bers of his family should be killed. The 
court has further found that Sri Rem 
had exhausted throwing of one pile of 
stones. It was when he was again 
picking up stones from another heap to 
be hurled against the respondent that 
he was shot by the respondent. If once 
it is held that the incident relating to 
the death of Munder and Sri Ram was 
an integrated one and cannot be divid- 
ed into parts, it follows that the same 
right of private defence that the res- 
pondent had for causing the death of 
Sri Ram was available to him even in 
respect of Munder. While holding that 
the respondent has acted in private 
defence when he shot dead Sri Ram, 
the learned Judge was not justified, 
under more or less the same circum- 
stances, in not recognising the right of 
private defénce in the respondent 
regarding Munder. The High Court 
quite rightly . corrected this sericus 
„error in the judgment of the learred 
Sessions Judge. 
To conclude the High Court 
was right in acquitting the respondent 
of the offence under Section 302, 


L P. C. for causing the death of 
Munder. i k 
27. The appeal is dismissed. 


Appeal dismissed. 
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N. Vasundara v. State of Mysore (Dua J:) (Prs. 24-27)-[Pr. 1] S. C. 1439 


Constitution of India, Article 14 — 
Rule 3 of Mysore Rules for selection 
of candidates for admission to pre- 
professional/B. Se. Part I course lead- 
ing to M. B. B. S. in Government 
Medical Colleges imposing condition of 
residence for minimum period of ten 
years in State of Mysore in addition 
to condition of being domiciled in that 
State does not violate Article 14 — 
Case law discussed — (X-Ref.: — Edu- 
cation — Mysore Rules for selection 
of candidates for admission to Pre- 
Professional/B. Se. Part I Course, 
Rule 3). (Para 8) 
f Proper classification and selection 
from such classified groups made for 
imparting medical education to avail- 
able candidate with the object and 
purpose of providing broad-based 


- medical aid to the people of the State 


and to provide medical education to 
those who are best suited for such 
education cannot be challenged on 
ground of inequality violating Article 
14. f (Para 8) 


Cases Referred: Chronological Paras 


(1970) AIR 1970 SC 35 (V 57) 
= (1970) 1 SCR 413, Chitra 
Ghosh v. Union of India 


(1970) 1970-1 Mys LJ 475, K. 
Shivshankar v. University of 

- Mysore 

(1968) ATR 1968 SC 1012 (V 55). 
= (1968) 2 SCR 786, P. Rajendran 
v. State of Madras 5, 7, 8 

(1955) AIR 1955 SC 334 (V 42) i 
= 1955-1 SCR 1215, D. P. 
Joshi v. State of Madhya 
Bharat j} 

(1889) 14 AC 631 = 59 LJPC 7, 
Memullen v. Wadsworth 8 


Mr. R. B. Datar, Advocate, for 
Petitioner; Mr, Niren De, Attorney 
General for India, (Mr. S. P. Nayar, 
Advocate, with him), for Respondents. 


The Judgment of the Court was 
delivered by 


DUA, J.: — The only question 
raised in this writ petition under Arti- 
cle 32 of the Constitution relates to 
the constitutional validity of Rule 3 
of the Rules for Selection of candi- 
dates for admission to the Pre-Profes- 
sional/B, Sc. Part I course leading to 
M. B. B. S. in the Government Medical 
Colleges and for certain seats in the 
private Medical Colleges in the State 
of Mysore framed by that State on 
July 4, 1970 (hereinafter called “the 
Selection Rules”). 


4, % 
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2. The petitioner Kumari N. 
Vasundara claims to have passed the 
Pre-Univèrsity Examination of the 
Bangalore University with physics, 
chemistry and biology as optional 
subjects securing 78% marks in these 
subjects. She applied for admission to 
the Pre-Professional Course leading to 
the M. B. B. S. in the Government 
Medical Colleges, but the Selection 
Committee, after interviewing her on 
September 14, 1970, rejected her ap- 
plication on the ground that she had 
not resided in the State of Mysore for 
a period of ten years prior to the 
date of her application as required by 
Rule 3 of the Selection Rules. It is 
not disputed that but for the condi- 
tion requiring residence in Mysore 
State for a period of ten years prior to 
the date of her application she was 
otherwise eligible for admission under 
the Selection Rules in all other res- 
pects. Rule 3 reads as under: 


“No person who is not a citizen of 
India and who is not domiciled and 


resident in the State of Mysore for not’ 


less than ten years at any time prior 
to the date of the application for a 
seat, shall be eligible to apply: 


Provided that this provision shall 
not apply (a) in the case of persons 
applying for seats referred to in 
Clauses (a), (b), (c), (d) and (e) of sub- 
rule (1) of Rule 4, (b) in the case of 
children of Central Government 
employees serving on duty in the 
State on the date of making the appli- 


cation and (c) in the case of children . 


of Mysore Government employees 
including children of members of all 
India Services 
State Cadre who — 

(i) are serving or have served out- 
side the State of Mysore on deputation 
during the relevant period, and 

(ii) are in the service of the State 
on the date of making the application 
or have retired from service not more 
than four years prior to the date of 
making the application.” 

3. Shri Datar, the learned 
counsel for the petitioner, challenged 
the constitutional validity of Rule . 3 
on two grounds. The first challenge 
is founded on the ground of’ violation 


of the right to equality guaranteed by, 


Article 14 of the Constitution. Accord- 
jng to his argument the impugned 
rule has, by imposing the condition of 
residence for a minimum period of 
ten years in the State of Mysore in 


borne on the Mysore : 


|. ALR. 
addition to the condition of being 
domiciled in that State, created an arti- 
ficial classification which suffers from 
unconstitutional ‘discrimination, be- 
tween the Indian ‘citizens domiciled in 
the- State of Mysore who have resided 
there for ten years or more and those 
who have resided there for less than 
fen years. The period of ten years of 
residence selected in this rule is not 
only arbitrary but is highly unreason- 
able, based on no rational or intel- 
ligible Principle, said the counsel. Its 
unreasonableness was illustrated by 
submitting that students normally pass 
the Pre-University Examination at the 
age of 16 or 17 years. To expect such 
students to have ‘resided. in the State 
of Mysore for ten. years in order to be 
eligible for admission to- the Pre- 
Professional/B. Se: Part I Course lead- 
ing to M. B. B. S.-would mean that’ 
the children of those Indian citizens 
having their domicile in the State of 
Mysore who happen, for compelling 
reasons, to reside in other States in the 
Indian -Union before their children 
have completed ten years of residence 
in the State of Mysore would be de- 
prived of the opportunity of having 
medical education in their own State 
of domicile. This argument was ela- 
borated by submitting that if all other 
States in the Union were also to frame 
similar rules insisting on residence for 
ten or more years, then the children of 
those citizens, who are compelled by 
the necessity of earning their liveli- 
hood, to. shift their residence from one | 
State to another at short intervals, 
without completing ten years of resid- 


‘ence in any one State, would never be 


able to get admission in any State. 
Fixing a period of ten years of resid- 
ence in the State, according to Mr.. 
Datar, is arbitrary, and fanciful having 
no rational relationship or nexus with 
the object or purpose of framing ‘the 
rules, namely, of selecting the best 
talent or the most meritorious students 
for admission to the Medical Colleges. 


I 

4. The learned Attorney-Gene- 
ral on behalf of the respondents sub- 
mitted that by the impugned rule the 
State has attempted to select those 
students who are more likely to serve 
as doctors in the State after they pass 
out. In this connection our attention 
was drawn to the counter-affidavit 
filed by the State. The Attorney- 
General further contended that it was 
for the State to determine the sources 
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from which to select candidates and 
the selection so made deserves to be 


upheld. In support of the validity of - 


the rule he drew our attention to the 
decision of this Court in Chitra Ghosh 
v. Union of India, (1970) 1 SCR 413 = 
(AIR 1970 SC 35) and to a decision of 
the Mysore High Court in K. Shiva- 
shankar v. University of Mysore, (1970) 
1 Mys LJ 475. 

. $. This Court in P. Rajendran 
v. State of Madras, (1968) 2 SCR 786 
= (AIR 1968 SC 1012) while dealing 
with the rules made by the State of 
Madras for the selection of candidates 
for admission to the First Year inie- 
grated M. B. B. S. course struck down, 


as violative of Article 14,.the rule . 


which allocated seats on districtwise 
basis. A bench of five Judges observ- 
ed in that case: 

“The question whether distrizt- 
wise allocation is violative of Article 
14 will depend on what is the objact 
to be achieved in the matter of admis- 


sion to medical colleges. Considering. 


‘the fact that there is a larger number 
of candidates than seats availatle, 
selection has got to be made. The 
object of selection can only be to 
secure the best: possible material for 
admission to colleges “subject to the 
provision for socially and educational- 
ly backward classes. Further whether 
selection is from the socially and edu- 
cationally backward classes, or from 
the general pool, the object of sel2=c- 
tion must be to secure the best possi- 
ble talent from the two sources. If 
that is the object, it must necessarily 
follow that that object’ would be 
defeated if seats are allocated district 
by district. It cannot be and has aot 
been denied that the object of selsc- 
tion is to secure the best possible 
talent from the two sources so taat 
the country may have the best possible 
doctors. If that is the object, zhe 
argument on behalf of the petitioners/ 
appellant is that that object cannot pos- 
sibly be served by allocating seats 
districtwise. It is true that Article 14 
does not forbid classification, but the 
classification has to be qustified on the 
basis of the nexus between the classifi- 
cation and the object to be achieved, 
even assuming that territorial classifi- 
cation may be a reasonable classifica- 
tion. The fact however that the 
classification by itself is reasonable is 
not enough to support it unless there 
fis nexus between the classification and 
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the object to be achieved. Therefore, 
as the object to be achieved in a case 
of the kind with which we are con- 
cerned is to get the best: talent: for ad- 
mission to professional colleges, the 
allocation of seats districtwise has no 
reasonable relation with the object to 
be achieved. If anything, such alloca- 
tion will result in many cases in the 
object being destroyed, and if that is 
so, the classification, even if reason- 
able, would result in discrimination, 
inasmuch as better qualified candi- 
dates from one district may be reject- 
ed while less qualified candidates from 
other districts may be admitted from 
either of the two sources.” 

; 6. The argument that candi- 
dates coming from yarious districts 
would settle down in those districts to 
serve the people there was not accept- 
ed, because there was no material on 
the record giving facts and figures sug- 
gesting that candidates from a parti- 
cular district would generally settle 
down in that district. It was not even 
so stated in the affidavit filed on behalf 
of the State of Mysore in that case. 
The Court, however, took care to clari- 
fy the legal position by adding: 

“We may add thať we do not 
mean to say that territorial classifica- 
tion is always’ bad under all circum- 
stances. But there is no doubt that 
districtwise classification which is 
being justified on a territorial basis in 
these cases is violative of Article 14, 
for no justification worth the name in 
support of the classification has been 
made out.” < 

T. In Chitra Ghosh’s case, 1970- 
1 SCR 413 = (AIR 1970 SC 35) this 
Court said: 

_ “The main purpose of admission 
to a medical college is to impart edu- 
cation in the theory and practice of 
medicine. As noticed before the 
sources from which students have to 
be drawn are primarily determined by 
the authorities who maintain and run 
the institution, e. g., the Central Gov- 
ernment in the presenti case. In P. 
Rajendran v. State of Madras, (1968) 2 
SCR 786 = (AIR 1968 SC 1012) it has 
been stated that the object of selection 
for admission is to secure the best 
possible material. This can surely be 


achieved by making proper rules in 


the matter of selection but there can 
be no doubt that such selection has to 
be confined to the sources that are 
intended to supply the material. If the 
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sources have been classified in the 
manner done in the present case it is 
difficult to see how that classification 
has no rational nexus, with the object 
of imparting medical education and 
also of selection for the purpose.” 


The decision in P. Rajendran’s case, 
(1968) 2 SCR 786 = (AIR 1968 SC 
1012) was distinguished on the ground 
that in that ease- the classification 
made districtwise had been considered 
to possess no reasonable relation with 
the object sought to be achieved. It 
was also observed in Chitra Ghosh’s 
case, (1970) 1 SCR 413 = (AIR 1970 
SC 35): 

“It is the Central Government 
which bears the financial burden of 
running the medical college. It is for 
it to lay down the criteria for eligibi- 
lity. From the very nature of things 
it is not possible to throw the admis- 
sion open to students from all over the 
country. The Government cannot be 
denied the right to decide from what 
sources the admission will be made. 
That essentially is a question of policy 
and depends inter alia on an overall 
assessment and survey of the require- 
ments of residents of particular terri- 
tories and other categories of persons 
for whom it is essential to provide 
facilities for medical education. If the 
sources are properly classified whe- 
ther on territorial, geographical or 
other reasonable basis it is not for the 
Courts to interfere with the manner 
and method of making the . classifica- 
tion.” 


According to this observation which 
merely re-affirms the settled law, if 
the sources are properly classified on 
reasonable basis, then Courts are not 
expected to interfere with the manner 
and method of making the classifica- 
. tion. Reasonable basis of course must 
mean that the basis is not arbitrary 
or fanciful, but bears a just, rational 
and intelligible relation with the 
object sought to be achieved by the 
classification. 


8. In D. P. Joshi v. State of 
Madhya Bharat, 1955-1 SCR 1215 = 
(AIR 1955 SC 334) this Court had 
while upholding by majority the rules, 
made by the State of Madhya Bharat, 

- for admission to the Mahatma Gandhi 
Memorial Medical College, Indore, 
charging capitation fee from non- 
Madhya Bharat students laid down 
that in those rules the word “domi- 
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cile” was used in its popular sense 
conveying the idea of residence. 
Venkatarama Ayyar, J., speaking for 
the majority said: 

“It was also urged on behalf of 
the respondent that the word “domi- 
cile” in the rule might be construed 
not in its technical legal sense, but in 
a popular sense as meaning “resid~ 
ence”, and the following passage in 
Wharton’s Law Lexicon, 14th Edition, 
page 344 was quoted as supporting 
such a construction: 


“By the term ‘domicile’, in its 
ordinary acceptation, is meant the 
place where a person lives or has his 
home. In this sense the place where 
a person has his actual residence, in- 
habitancy, or commorancy, is some 
times called his domicile.” 


In Memullen v. Wadsworth, (1889) 
44 AC 631 — it was observed by the 
Judicial Committee that “the word 
‘domicile’ in Article 63 (of the Civil 
Code, of Lower Canada) was used in 
the sense of residence, and did not 
refer to international domicile’. 
has to be considered is whether in the 
present context “domicile” was used 
in the sense of residence. The rule 
requiring the payment of a capitation 
fee and providing for exemption 
therefrom refers only to bona fide 
residents within the State. There is 
no reference to domicile in the rule 
itself, but in the: Explanation which 
follows, clauses (a) and (b) refer to 
domicile, and they occur as part of the 
definition of “bona fide resident”. In 
Corpus Juris Secundum, Volume 28, 
Page 5, it is stated: 


“The term ‘bona fide residence’ 
means the residence with domiciliary 
intent.” 


There is ito ee considerable 
force in the contention of the respon- 
dent that when the rule-making auth- 
orities referred to domicile in clauses 
(a) and (b) they were thinking really. 
of residence. In this view also, the 
contention that, the rule is repugnant 
to Article 15 (1) must fail.” 


Under the impugned rule in that case 
no capitation fee was to be charged 
from the students who were bona fide 
residents of Madhya Bharat, and the 
expression “bona fide resident” for the 
purpose of the rule was defined as (to 
quote the relevant. portion): 


t 


What. 


1971 


“One who is— 

(a) a-citizen of India whose origi- 
nal domicile is in Madhya Bharat, 
provided he has not aequired a domi- 
'cile elsewhere, or 


(b) a citizen of India, whose orizi-~ 


nal domicile is not in Madhya Bhazat 
but who has acquired a domicile in 
Madhya Bharat and has resided there 
for not less than 5 years at the dete, 
on which he applies for admission, o> 


(c) a person who migrated from 
Pakistan before September 30, 1348 
and intends to reside in Madhya 
Bharat permanently, or , 
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fn our view the word “domicile” as 
-used in Rule 3 in the present case is 
also used to convey the idea of int2n- 
tion to reside or remain in the Stete 
of Mysore. If classification based on 
residence does not impinge upon the 
principle of equality enshrined jn Arti- 
cle 14 as held by this Court in the 
decision already cited which is binding 
upon us, then the further condition of 
the residence in the State being there 
for at least ten years would also seem 
to be equally valid unless it is shcwn 
by the petitioner that selection of the 
period of ten years makes the classifi- 
cation so unreasonable as to render it: 
arbitrary and without any substantial 
basis or intelligible differentia. ‘The 
object of framing the impugned rule 
seems to be to attempt to impart medi- 
cal education to the best talent aveil- 
able out of the class of persons who 
are likely, so far as it can reasonebly 
be foreseen, to serve as doctors, the 
inhabitants of the State of Mysore. It 
is true that it is not possible to say 
with absolute certainty that all those 
admitted to the medical colleges wculd 
necessarily stay in Mysore State after 
qualifying as doctors: they have in- 
deed a fundamental right as citizen to 
settle anywhere in India and they are 
also free, if they so desire and can 
manage, to go out of India for further 
studies or even otherwise. But these 
possibilities are permissible and in- 
herent in our constitutional set-up end 
these considerations cannot adversely 
affect the  constitutionality of the 
otherwise valid rule. The problem. as 
noticed in P. Rajendran’s case, (196€) 2 
SCR 786 = (AIR 1963 SC 1012) and 
as revealed by a large number of cases 
which have recently come to this 
Court is that the number of candidetes 
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desirous of having medical education is 
very much larger than the number of 
seats available in medical colleges. 
The need and demand for doctors in 
our country is so great that young 
boys and girls feel that in medical 
profession they can both gei gainful 
employment and serve the people. The 
State has therefore to formulate with 
reasonable foresight a just scheme of 
classification for imparting medical 
education to the available candidates 
which would serve the object and pur- 
pose of providing broad-based medical 
aid to the people of the State and to 
provide medical education to those 
who are best suited for such education. 
Proper classification inspired by this 
consideration and selection on merit 
from such classified groups therefore 
cannot be challenged on the ground of 
inequality violating Article 14. The 
impugned rule has not been shown by 
the petitioner to suffer from the vice 
of unreasonableness. The counter- 


“affidavit filed by the State on the other 


hand discloses the purpose to be that 
of serving the interests of the residents). 
of the State by providing medical aid 
for them. 


9. The petitioner’s argument 
that candidates whose parents have of 
necessity to remain out cf Mysore 
State and who have also by compelling 
reasons to shift their residence fre- 
quently from one State to another 
without completing ten years in any 
one State, would suffer because their 
parents cannot afford to arrange for 
their children’s residence in Mysore 
State for ten years during the first 17 
years of their age, merely suggests 
that there is a likelihood of some cases 
of hardship under the impugned rule. 
But cases of hardship are likely to 
arise in the working of almost any 
rule which may be framed for select- 
ing a limited number of candidates for 
admission out of a long list. This, 
however, would not render the rule 
unconstitutional For relief against 
hardship in the working of a valid 
rule, the petitioner has to approach 
elsewhere because it relates to the 
policy underlying the rule. Redress 
for the grievance against the wide gap 
between the number of seats in the 
medical colleges and the number of 
candidates aspiring to become doctors 
for earning their own livelihood and 
for serving the needs of the country, 
is also to be sought elsewhere and not 
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in this Court, which is only concerned 
with the constitutionality of the rule. 


10. For the aforesaid reasons 
this petition fails and is dismissed but 
without costs. i 
Petition dismissed. 
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AIR 1971 SUPREME COURT 1444 
(V 58 C 296) 
(From: Rajasthan)” 
C. A. VAIDIALINGAM AND 
A. N. Y, JJ. 
Devilal and another, Appellants v. 
The State of Rajasthan, Respondent. 
Criminal Appeal No. 28 of 1969, 
D/- 8-4-1971. > l 


(A) Penal Code (1860), Section 34 
— If a number of persons ‘assault an- 
other with a stick mercilessly the 
aspect that they should know that 
they are likely to cause death would 
be relevant under Section 149 and not 
under Section 34, because under Sec- 
‘tion 34 it has to be established that 
“there -was the common intention 
before the participation by the accus- 
ed — (X-Ref.: —- Sections 149 and 
360) — Cr. App. No. 106 of 1967, 
D/- 6-5-1968 (Raj), Reversed. 
(Para 14) 
The distinction between “common 
intention” under Section 34 and 
“common object” under Section 149 is 
of vital importance. The words “in 
furtherance of the common intention 
of all” are a most essential part of 
Section 34. Common intention is the 
fntention to commit the crime actual- 
ly committed and this common inten- 
tion is anterior in time to the com- 
mission of the crime. 
hand, Section 149 speaks of an offence 
being committed by any member of 
an unlawful assembly in prosecution 
of the common object of that assembly. 
(Para 14) 
. (B) Criminal P. C. (1898), Sec- 
tion 290 — In criminal trials it is of 
prime importance for the accused ‘to 
know as to what the exact prosecution 
ease is — If the pivot of the prosecu- 
tion is not accepted a new prosecution 
ease cannot be made to imperil defence 
— (Cr. App. No. 106 of 1967, D/- 6-5- 
1988 (Raj), Reversed). (Para 13) 


"(Cri. App. No. 
6-5-1968 — Raj.) 
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On the other - 


106 of 1967, DJ- 


Mr. Jai Gopal Sethi,. Sr. Advo- 
cate, (Mr. S. M. Jain and Mrs. Renu 
Chatterjee, Advocates, with him), for- 
Appellants; Mr. K. Baldev Mehta, 
Advocate, for Respondent, 


The following Judgment of the 
Court was delivered by X 


RAY, J.: — This is an appeal by 
special leave from; the judgment dated 
6 May, 1968 of ‘the High Court `of 
Rajasthan convicting the appellants 
‘Devi Lal and Bihari under Section 302 
read with Section 34 of the Indian 
Penal Code and sentencing them ta 
imprisonment for life. 


O aR There were seven accused in 
the case. The accused were Devi Lal, 
Brijlal, Jagram, ` Bihari; Mukhtiar 
Singh, Bahadur and Nathu. The Ses-. 
sions Court tried the accused for 
offences under Sections 148, 307/149 
and 302/149 of the Indian Penal Code. 
The Sessions Court convicted Devi Lal, 
Jagram and Bihari under Section 302 
read with Section 34 of the Indian 
Penal Code and ‘sentenced each of 
them to imprisonment for life. The 
other accused were acquitted. 


3. The State of Rajasthan pre- 
ferred an appeal against the acquittal. 
The High Court dismissed the appeal: 
of the State against accused Brijlal 
and Nathu and admitted the appeal as 
against the other accused. ° 


4, The High Court maintained 
the conviction of the appellants Devi 
Lal and Bihari under Section 302 read 
with Section 34 of the Indian Penal 
Code and their sentence to imprison- 
ment for life. -The conviction of 
Jagram under Section 302/34 of the 
Indian Penal Code sentencing him to 
imprisonment for life was set aside. 
The appeal of the State was dismissed. 


5. The prosecution .case was 
this. Around mid-night of 11 June, 
1966,, Dhannaram and Sultan went to 
a liquor shop at ‘village Daulatpura. 
Dhannaram is the nephew of Motaram 
and Sultan is Motaram’s son. There 
were two groups. One was Motaram’s 
and the other was’ of Binjaram and 
Nathuram. There was enmity be- 
tween the two groups.. When they 
reached near the house of Surja, ac- 
cused Brijlal and : his brother Ladu 
met them. Brijlal'and Ladu are sons 
of Binjaram. There were exchanges 
of verbal abuses betwéen the two 
groups. Ladu gave a blow with the 
butt end of the gun on the eye of 
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Dhannaram. Dhannaram had an axe 
with which he gave a blow to Lada. 
Ladu fired his gun. Ladu was carried 
to Government Hospital at Ganganagar 
and was admitted there. 
following day 12 June, 1966 at abcut 
7 a.m. Motaram, his son  Brijlal 
P. W. 1 and Dhanna P. W. 3 neph=w 
of Motaram all went to the bus stand 


to make a report at the police station , 
` Hindumalkote. 


All the seven accused 
formed an unlawful assembly. 4c- 
cused Brijlal and Nathu carried gurs, 
while the other accused carried lath:s. 
Nathu shouted that enemies were 
standing that they should be attack=d. 
Thereafter Nathu fired his gun. Brij- 
Jal also fired his gun. None was hit. 
Motaram, his son Brijlal and kis 
nephew Dhanna ran to save their lives. 


Brijlal and Dhanna managed to junp 


away. Motaram was encircled by =ne 
accused. Devi Lal gave a lathi blow on 
his head. The other accused beat him. 


Motaram received 14 injuries. His 
condition became precarious. All tne 
accused ran -.away. Brijlal and 


Dhannaram afterwards came to Mcta- 
ram. They found Motaram in a seri- 
ous condition. They took him to the 
hospital at Ganganagar. On the way 
Motaram expired. 


6. Among the accused Briflal, 
Jagram and the appellant Bihari gre 
sons of Binjaram. There was enmity 
between Motaram on the one hand and 
cae and accused Nathu on the 
other. l 


T. There were four prosecu- 
tion eye-witnesses of the alleged 2c- 
currence. They were Brijlal P. W. 1, 


Dhannaram P. W. 3, Birbal P. W. 2. 


and Hariram P. W. 4. Witness Brijial 
is the son of Motaram. He is descz-b- 
ed as witness Brijlal to avoid confusion 
with accused Brijlal son of Binjarzm. 

hannaram is the nephew of Motarsm. 

itness Brijlal’s father Motaram de- 
ceased had appeared as a witness for 
the prosecution in a case against the 
accused Bihari and Brijlal son of 
Binjaram. The case was under Sac- 
tion 307 of the Indian Penal Code. 
Witness Brijlal further said that Moia- 
ram had appeared as a prosecuz:on 
witness in another case under Secz:on 
307 of the Indian Penal Code against 
the appellant Devi Lal. Witness 
Brijlal’s evidence in short was this. 
Mukhtiar Singh was convicted for 
causing injuries to witness Brijlal nd 


was sentenced to one year’s rigorous 


Devilal v. State of Rajasthan (Ray J.) 


On the- 
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imprisonment. Motaram had given 
evidence in a murder case against the 
accused Brijlal and Bihari. Motaram 
had also been convicted but the wit- 
ness could not say in which case it 
was. Witness Brijlal had also been 
convicted in a criminal case where ac- 
cused Mukhtiar Singh and Devi Lal 
had given evidence against Brijlal. 


8. The evidence of Dhannaram 
P. W. 3.was that a criminal case was 
pending against him and witness 
Brijlal with regard to injury caused to 
Ladu on the night previous to the date 
of incident. The High Court therefore 
held that the evidence of Brijlal and 
Dhannaram showed that there was old 
enmity between the deceased Motaram 
on the one hand and the accused 
Bihari and Brijlal sons of Binjaram on 
the other. The evidence of Brijlal and 
Dhannaram was therefore found by 
the High Court to be of a highly 
interested and inimical nature. 

9. As to other two witnesses 
Birbal and Hariram the High Court 
said that though Birbal was not relat- 
ed to Motaram in any manner, 
Birbal’s evidence was “to be treated 
with caution” and was “not to be 
believed in toto”. As to Hariram 
P. W. 4 the High Court said’ that the 
witness did not say anything as to 
what took place at the bus stand and 
Hariram had not been believed by the 
trial Court and the prosecution did 
not place much reliance on his evi- 
dence. -The result is that there is no 
eye-witness on whose testimony any 
reliance can be placed. 


i 10. At this stage it rhay be 
noticed that the trial Court did not 
accept the evidence of the prosecution 
witnesses and rejected the prosecution 
case that Brijlal and Nathu had gone 
to the bus stand with guns. The result 
wás that of the seven accused the 
presence of two was totally disbeliev- 
ed by the trial Court. 
Court acquitted Brijlal, Mukhtiar 
Singh, Bahadur and Nathu but convict- 
ed Devi Lal, Jagram and Bihari. The 
High Court found that the prosecution 
evidence was totally false in regard to 
the version of Brijlal and Nathu going 
to the bus stand with guns as also the 
version that Nathu incited the other 
accused to open the attack. As to Devi 
Lal, Bihari and Jagram the High Court 
said that though Brijlal and Dhanna- 
ram were highly interested witnesses 
who bore enmity against some of the 


The Sessions ‘ 


~ 


. Jants 
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accused yet all the witnesses stated 
that the attack was opened by the ap- 
pellants Devi Lal and Bihari and 
therefore the conviction of Devi Lal 
and Bihari was upheld by the High 
Court. The High Court set aside the 
conviction of Jagram on the ground 
that in view of the finding of the 
` Sessions Court that the evidence of the 
prosecution witnesses was not reliable 
in regard to the accused Mukhtiar 
Singh and Bahadur, the same result 
should follow with regard to Jagram. 


11. Apart from the four eye- 
witnesses the other three witnesses 
were the doctor and two police officers. 
None of them could speak of the oc- 
currence. The High Court, having 
found two of the witnesses to be 
interested and inimical, another wit- 
ness not believeable in toto and an- 
other witness not present at-the oc- 
currence fell into the error of relying 
on the self-same witnesses to hold that 
the. appellants were present at the oc- 
currence. The High Court should not 
have proceeded without evidence 
aliunde of the presence of the appel- 
at the occurrence and their 
participation in the offence. 


12. In the present case, it ap- 
pears that the core of the prosecution 
ease that Brijlal and Nathu carried 
. guns and were present at the bus stand 
and that Nathu shouted that the 
enimies should be attacked and that 
Nathu fired the gun was disbelieved. 
A new prosecution case could not be 
reconstructed in the manner suggested 
in the judgment of the High Court. 
The High Court disbelieved that among 
the seven accused one was armed with 
rifle and the other with a gun, that 
Nathu was present and instigated and 
on his instigation accused Brijlal fired. 
It could not therefore be believed that 
on account of firing the witness and 
Motaram ran away to save their lives. 
The High Court also disbelieved that 
accused Brijlal and Nathu the two 


gun-men stood there and threatened 


the witnesses not. to approach the ac- 
cused, that the five accused: caused 14 
injuries. The Sessions Court held that 
the three accused. caused the injuries. 
The High Court held that two of the 
accused caused the injuries. It was 
not noticed by the High Court that the 
improvement of the individual part 
ascribed to the two appellants was not 
in the first information report and was 
a subsequent improvement.: 


1 
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13. Counsel for the appellants 
was correct in raising the principal 
contention in the. fore-front that the 
accused did never' know that this was 
the prosecution case. It would rightly 
be said that if the bedrock of the pro- 
secution case that, Brijlal and Nathu 
came armed with guns to throw a 
challenge to Motaram and his sons 
could not prove as a fact, the whole 
prosecution case would fall like a pack 
of cards. In criminal trials it is of 
prime importance for the accused to 
know as to what the exact prosecution 
ease is. If the pivot of the prosecu- 
tion case is not accepted a new prose- 
cution case cannot, be made to imperil 
defence. In the present case, two of 
the accused are held both by the trial 
Court and by the High Court not to 
have been anywhere near the scene 
of‘occurrence. The entire prosecution 
case was that those two persons point- 
ed to the enemies, namely, Motaram 
and his son and nephew. The further 
prosecution case was that those two 
persons gave the order to the accused 
to attack them. Those two persons 
opened the gun fire. Therefore when! 
those two persons are found both by 
the Sessions Court and the High Court 
not to have been present the whole 
prosecution case changes colour and) 
becomes unworthy of belief. 


14. The distinction 
Sections 34 and -149 of the Indian 
Penal Code was not clearly noticed by 
the Sessions Court and the High Court 
did not deal with this point at all. 
Under Section 34 when a criminal act 
is done by several persons in further- 
ance of the common intention of all, 
each .of such persons is liable for that 
act in the same manner as if it were 
done by him alone. The words “in 
furtherance of the common i i 
of all” are a most essential, part of Sec 
tion 34 of the Indian Penal Code. It is 
common intention to commit the crime 












actually committed. - This common 
intention is anterior in time to the 
commission of the crime. Common 


intention means a pre-arranged plan. 
On the other hand, Section 149 of the 
Indian Penal Code speaks of an offence 
being committed by any member of 
an unlawful assembly in prosecution 
of the common object of that assembly. 
The distinction between “common 
intention” under S. 34 and “common 
object” under Section 149 is of vital 
importance. The Sessions Court fell 
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into the error of convicting the appel- 
lants under Section 302 read with 

tion 34 of the Indian Penal Code by 
holding that “if a number of persens 
assault another with a stick merciless- 
ly their intention can only be to 
murder that manor at least they 
should know that they are likely to 
cause death of the person concerned”. 
This aspect of their being likely ‘to 
cause death would be relevant unter 
Section 149 and not under Section 34 
of the Indian Penal Code for «the 
obvious reason that under Section 34 
it has to be established that there was 
the common intention before the parti- 
cipation by the accused. 

15. For these reasons, the ap- 
peal is accepted. The judgment of the 
High Court is set aside. The accused 
are set at liberty. 

Appeal accep-ed. 


AIR 1971 See COURT 1447 
(V 58 C 297 
(From: ean J. C's Court)* 

S. M. SIKRI, C. J., G. K. MITTER, 
K. S. HEGDE, A. N. GROVER 
AND P. JAGANMOHAN REDDY, JJ. 

Deb, Appellant. v. The 


K. R. 
Collector of Central Excise, Shillong, 


Respondent. 
Civil Appeal No. 612 of 1967, D/- 


7-4-1971. 
Civil Services — Central Civil 
Services (Classification, Control and 


Appeal) Rules (1957), Rule 15 — 
Rule 15 does not contemplate succes- 
sive inquiries — If there is ssme 
defect in the inquiry conducted by the 
Inquiry Officer, the Disciplinary Auth- 
ority can direct the inquiry Officer to 
conduct farther nia in respect of 
that matter but - cannot direct a 
fresh inquiry to be conducted by some 
other Officer — (Decision in W. P. No. 
12 -of 1962, D/- 16-2-1966 (Tripura J. 
C’s Court), Reversed). (Para 13) 

Mr. M. K. Ramamurthi, Sr. Advo- 


cate, (Mr. Vineet Kumar, Advocate,. 
with him), for Appellant; Mr. C. P. 
Malhotra, Sr. Advocate, (M/s. Ram 


Panjwani and S. P. Nayar, Advocates, 
with him), for Respondent. 

The following Judgment of the 
Court was delivered by 

SIKRI, C. J.: — This is an appeal 
by special leave from the judgment of 


“(Writ Petn. No. 12 of 1962, D/- 
16-2-1966 — Tripura J. C’s Court.) 
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the Judicial Commissioner for Tripura 
and Agartala dismissing the petition 
under Article 226 of the Constitution 
filed by the appellant, K. R. Deb. 


2. The relevant facts are these. 
The appellant was appointed as a 
Sub-Inspector of Central Excise in a 
temporary vacancy on September 20, 
1958 and he reported for duty on 
October 15, 1958. On May 30, 1959 he 
was alleged to have detained five 
maunds of onions from the house of one 
Sayed Ahmed at Ramendranagar. It 
is further alleged that one Siddique 
Ahmed handed over a sum of Rs. 100 
to the appellant, through one Harendra 
Kumar Dutta, on May 31, 1959 but the 
appellant did not mention the realisa- 
tion of this ‘amount in his seizure 
report. 


3. The following charge was 
framed against the appellant by Shri 
R. C. Mehra, Collector, Central Excise 
& Land Customs, Shillong: 


“That Shri K. R. Deb, Sub- 
Inspector, was found guilty for con- 
cealing the fact of realisation of 
Rs. 100 from Shri Siddique Ahmed on 
31-5-1959 and not reporting the matter 
in the seizure report or in his diary 
and thus misappropriated Government 
money of Rs. 100.” 


The allegations regarding this charge - 
were supplied to the appellant. The 
appellant applied for copies of certain 
documents on December 28, 1960. On 
March 30, 1961 he submitted his writ- 
ten statement of defence. In this 
written statement the appellant denied 
the charge. The Collector by his 
letter dated May 11, 1961, appointed 
Shri B. P. Barua, Examiner of 
Accounts, Central Excise and Land 
Customs, as Inquiry Officer. Shri 
Barua held an inquiry and submitted 
a report, dated July 3, 1961, holding 
that the charge framed against the ap- 
pellant was not proved. The Enmiiry 
Officer concluded; 


“There is no conclusive evidence 
to establish the charge of misappro- 
priation of Government money. It is 
only established that the goods (5 mds. 
of onions) were seized from the house 
of Sri Siddique Ahmed but in his diary 
and seizure report Sri. K. R. Deb con- 


‘cealed the fact and seizure was shown 


to have been made on border. The 
charge does not include such conceal- 
ment of fact.” 


t 
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4. By order dated August 22, 
1961, the Collector, Shri R. C. Mehra, 
appointed Shri R. K. P. Sinha, 
Superintendent, Central Excise & Land 
Customs, as Inquiry Officer to conduct 
a supplementary open inquiry in the 
disciplinary proceedings instituted 
against the appellant. The reason for 
conducting this inquiry is stated in 
the order thus: ; 
“Shri B. P. Barua, Examiner of 
Accounts, Customs .& Central Excise, 
was previously appointed Inquiry 
Officer in this case, but he had not 
recorded an evidence of the prosecu- 
tion witnesses, viz., S/Shri Harendra 
Kr. Dutta, Jagabandhu Patwari, Syed 
Ahmed and. Siddique Ahmed during 
the course of open enquiry.” - 

5. In his report dated October 
12, 1961, the Inquiry Officer reported 
. that “There is nothing on record to 
prove the alleged ` acceptance off 
Rs. 100 by Shri K. R. Deb, Sub- 
Inspector.” In his report he stated 
that Shri Harendra Kumar Dutta did 
not appear in the Inquiry though he 
acknowledged the receipt of summons 
issued to him. It appeared to the 


Inquiry Officer that Shri Dutta was’ 


. not willing to attend the enquiry. In 
the course of the report he observed: 
- “Thus the entire story of handing 
over the money to Sri Harendra Kumar 
Dutta in the presence of the Sub- 
Inspector on 31-5-59 topples down. Ië 
fs also evident that the Sub-Inspector 
could not have demanded the money 
on 30-5-1959 as the seizure it appears 
was made in the absence of Shri 
Siddique Ahmed. The whole episode, 
it appears therefore, is a cooked up 
and fabricated to implicate the. Sub- 
Inspector for the seizure he effected.” 


° §, After this report one would 
have thought that the Collector would 


make up his mind, but instead the. 


Collector wrote on December 20, 1961, 
to Shri R. K. P. Sinha, complaining 
that the report submitted by him had 
been found to be very sketchy and 
that he-had failed to appreciate the 
importance of the evidence of 
Harendra Kumar Dutta, a prosecution 
witness in the case. The Collector 
further observed that “in case he had 
failed to respond to the summon you 
would have taken steps to send somes 
body at his house.” -We pointed out 
some further defects and drew the 
attention of the Inquiry Officer to the 
statement of Sepoy Monoranjan where- 


from it appeared without any shadow 
of doubt that a sum of Rs. 100/- was 
given to Shri K. R. Deb in the pre- 
sence of this sepoy. The collector 
further observed that “in the face of 
overwhelming evidence regarding this 
allegation of corruption, it is difficult 
to minimise the importance of the wit- 
nesses.” The Collector then proceed- 
ed to direct theiInquiry Officer to 
examine Harendra Kumar Dutta, 
Jagabandhu Patwari and Sepoy 
Monoranjan Ghosh without further 
delay, and to submit the final report 
before, January 10, 1962. 

7. The Inquiry .Officer in his 
report, dated January 20, 1962, -stated: - 
_ “From the various statements. given 
to me in my enquiry dated 20-9-61, 
4-1-62 and 12-1-62, it may kindly be 
seen that no conclusive proof is forth- 
coming to establish the charge of ac- 
ceptance of money, (Rs. 100/-) by Shri 
K. R. Deb. But in view of the pre- 
vious enquiry and statements given by 
witnesses, evading reply of Sri Dutta, 
the coriduct of Shri K. R. Deb may not 
be above board.” ' 

8.. On February 13, 1962 - the 
Collector passed the following order: 

“In: supersession. of this office 
Tetter: O. No. TI (10)A/1/Con/60. and 
O. No. II (10)A/3/Con/61; dated 12-5-61 
and 22-8-61 respectively, the under- 
signed considers that another Inquiry 
Officer should be appointed to inquire 
afresh into the charge framed against 
Sarbasri K. R. Deb, Sub-Inspector of 
Central Excise Shillong Collectorate. 

Now therefore, the undersigned in 
exercise of the powers conferred by 
Rule 15 (4) of the C. C.-S. (C. C. A), 
Rules 1957 hereby appoints Shri K. P. 
Patnaik Examiner of Accounts 
Customs and Central Excise Shillong as 
an enquiry officer to inquire into the 
charges framed against the said 
Sarbasri K. R. Deb.” 


9. On March 6, 1962, Shri 
Patnaik reported that it was proved 
that “Shri K. R. Deb did not bring into 
account the sum of Rs. 100 realised on 
May 31, 1959 from Siddique Ahmed of 
Ramendranager. The amount has 
therefore been misappropriated. The . 
charge of misappropriation of Rs. 100 
S oe proved against Sri K. R. 

eb.” fo a 

10. On March 15, 1969 a notice 
was issued to the appellant’ to show 
cause why he should not be dismissed 
from service, On March 20, 1962 he 


‘ 
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filed an application giving the list of 
documents copies of which he wanted. 
He gave his explanation on May 21, 
1962 and asked for’ personal hearing. 
On June 4,: 1962, he was dismissed 
from service and on June 14, 1962, he 
filed the writ petition out of which 
this appeal arises. 

11. A number of points have 
been raised before us but we need oaly 
mention one point, viz. that the 
Collector had no authority to appcint 
Shri K. P. Patnaik to inquire into the 
charge after the Inquiry Officers nad 
reported in his favour. It was urzed 
before us that such an inquiry is not 
contemplated by the Central Cvil 
Services (Classification, Control and 
Appeal) Rules, 1957. It was contended 
(that Rule 15 of the Classification and 
‘Control Rules did not contemplate 
successive inquiries, ard at any rate, 
even if it contemplated successive 
inquiries there was no provision for 
setting aside earlier inquiries witkout 
giving any reason whatsoever. It was 
further contended that the order 
dated February 13, 1962 was mala fide. 


12. Rule. 15 (1) of the Classifi- 
cation. and Control and Appeal. ales 
reads as follows: 


“(1) Without prejudice to the oro- 
visions of the Public Servants (Inquiry) 
Act, 1950, no order imposing on a Gov- 
ernment servant any of the penalties 
specified in Clauses (iv) to (vii) of 

. Rule 13 shall be passed except after 
an inquiry, held as far as may be, in 
the manner hereinafter provided.” - 
Clause (2) of ‘Rule 15 provides for 
framing of charges and communication 
in writing to the Government serwant 
of these charges with the statement of 
allegations on which they are based, 
and it also provides for a written 
statement of defence. Under Clause 
(3) the Government servant is en- 
titled to inspect and take extracts from 
such official records as he may specify, 
subject to certain exceptions. Under 
Clause (4) on receipt of the written 
statement of defence the Disciplinary 
Authority may itself enquire into such 
of the charges as are not admitted, or 
if it considers if necessary so to do, 
appoint a Board of Inquiry or an 
Inquiring Officer for the purpose. 
Clause (7) provides., that at the zon- 
clusion of the inquiry, the Inquiring 
Authority shall prepare a report of 
the inquiry, recording its findings on 
each of the charges together with 


‘its findings on each charge”. 
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reasons therefor. Ifin the opinion of 
such authority the proceedings of the 
inquiry establish charges different. 
from those originally framed it may 
record findings on such charges pro- 
vided that findings on such charges 
shall not be recorded unless the Gov- 
ernment. servant has admitted the 
facts constituting them or has had an 
opportunity of defending himself 
against them. Under Clause (9) “the 
Disciplinary Authority shall, if it is 
not the Inquiring Authority, consider 
the record of the inquiry and record 
Clause 
(10) provides for issue of show-cause 
notice. 


. 13. It seems to us that Rule 15, 
on the face of it, really provides for one 
inquiry but it may be possible ifina 
particular case ‘there has been no 
proper enquiry because some serious 
defect has crept into the inquiry or 
some important witnesses were not 
available at the time of the inquiry- or 
were not examined for some other rea- 
son, the Disciplinary Authority may ask 
the Inquiry Officer to record further 
evidence. But there is no provision in 
rule 15 for completely setting aside 
previous inquiries on the ground that 
the report of the Inquiring Officer or 
Officers does not appeal to the 
Disciplinary Authority. The Discipli- 
nary Authority has enough powers to 
reconsider the evidence itself and come 
to its own conclusion under rule 9. 


14. Tn our view the rules do 
not contemplate an action such as was 
taken by the Collector on February 
13, 1962. It seems to us that the 
Collector, instead of taking responsibi- 
lity himself, was determined to get 
some officer to report against the ap- 
pellant. The procedure adopted was 
not only not warranted by the rules 
but was harassing to the appellant. 


15. ` Before the Judicial Com- 
missioner the point was put slightly 
differently and it was urged that the 
proceedings showed that the Discipli- 
nary Authority had made up its mind 
to dismiss the appellant. The Judicial 
Commissioner held that on the facts 
it could not be said that the Discipli- . 
nary Authority was prejudiced against 
the appellant. But it seems to us that 
on the material on record a suspicion 
does arise that the Collector was . 
determined to get some Inquiry Officer 
to report against the appellant. 
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16. In the result we hold that 
no proper inquiry has been conducted 
in the case and, therefore, there has 
been a breach of Article 311 (2) of the 
Constitution. The appeal‘ is accord- 
ingly allowed and the order dated June 
4, 1962 quashed, and it is declared 
that the appellant should be treated as 
still continuing in service. He should 
be paid his pay and allowances for the 
period he has been out of office. The 
appellant will have his costs here and 


In the Court of the Judicial Commis-. 
Fees shall be payable by the. 


sioner. 

appellant to his advocate and be 

allowed on taxation. ; 
Appeal allowed. 


AIR 1971 SUPREME COURT 1450 
: (V 58 C 298) 


(From: Madhya ‘Pradesh)* 


C. A. VAIDIALINGAM AND 
A. N. RAY, JJ. - 


Har Prasad and others, Appellants 
v. The State of Madhya Pradesh, Res- 
pondent. 

Criminal Appeal No. 236 of 1968, 
D/- 6-4-1971. 

(A) Evidence — Appreciation of 
«= Criminal trial — When large num- 
ber of accused persons are involved 
in the occurrence, the witness who is 
also injured in the incident, can 
naturally get confused and his testi- 
mony cannot be rejected on ground of 
contradictions. (Para 15) 


Where in the incident guns had 
also been admittedly used and out of 
the two persons killed, one A had ‘sus- 
tained gun injury, the evidence of the 
prosecittion witness could not be 
rejected as false merely on ground 
that though he had stated that he and 
B the other deceased had received gun 
shot injuries in the post-mortem certi- 
ficate and ~wound certificate there was 
no mention that they had received gun 
injuries. (Para 15) 


(B) Criminal P. C. (1898), S. 288 
~ Statements made before the com- 
mitting Court by the prosecution wit- 
nesses, who were not prepared to stand 
by their statements, can be properly 
treated as substantive evidence under 
Section 288 by Sessions Court after 
having due regard to the principles 


at teenie OR a 
*(Criminal Appeal No. 374 of 1964, D/- 
3-5-1967 — Madh Pra.) 
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laid down in AIR 1964 SC 1357. 
Criminal Appeal No. 374 of 1964, 
D/- 3-5-1967 (Madh Pra.), Affirmed. 
W (Para 20) 
Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 1357 (V 51) 
= (1964) 4 SCR 589, Shranappa 
Mutyappa Halke v. State of 


Maharashtra 20 
Mr. Sadhu | Singh, Advocate, 
amicus curiae, for Appellants;. M/s. 


I. N. Shroff and M: N. Shroff, Advo- 
cates; for Respondent. 
-. The following Judgment of the 
Court was delivered by 
VAIDIALINGAM, J.: — This apm . 
peal, by special leave, by the six ap- 
pellants is directed against the judg- 
ment and order dated May 3, 1967 of 
the Madhya Pradesh High Court in 
Criminal Appeal No. 374 of 1964 con- 
ing their conviction for offences 
under Sections 148, 452, 302 read with 
Sections 149 and 307 read with Sec- 
tion 149, I. P. :C. as well as the 
sentences imposed for those offences. 
In view of the sentence of imprison- 
ment for life passed for the offence 
under Section 302:read with Section 
149, the sentences ‘in respect of other 
offences have been directed to run 
concurrently. 


2. In all fourteen accused, in- 
cluding -the appellants were tried by 
the learned Sessions Judge, the allega- 
tions being that all of them formed 
themselves into an. unlawful assembly 
with the common i object of inten- 
tionally murdering with dangerous 
weapons two persons Balmukund and 
his son Ram Gopal, and of attempting 
to murder Lal Singh, P. W. 1, son of 
Balmukund and that they in prosecu- 
tion of the common object caused the 
death of the abové two persons and 
also attempted to ‘murder Lal Singh. 
There were also certain. other offences 
alleged under the Indian Arms Act. 


3. The case, of the prosecution 
was as follows: Ram Gopal and Lal 
Singh were sons of Balmukund. Bal- 
‘mukund and Ram Gopal were notori- 
ous gundas who constituted a grave 
menace to the people of Jaisinagar. 
The first and the second appellants are 
brothers: appellants Nos. 4, 5 and 6 are 
also brothers. All the fourteen ac- 
cused, including the appellants armed 
with dangerous weapons like Farsa, 
guns and Katarnas, on the night of 
October 30, 1963 formed themselves 
into an unlawful assembly and came in 
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a body to commit the murder of Zał 
Singh, Balmukund and Ram Gopal. 
Lal Singh was sitting in the house of 
Imrat Joshi and when he was. just 
starting to go to his house, he was 
obstructed by- some of the accused 
including the appellants Nos. 2, 4, 5 
and 6. They were armed with deadly 
weapons and the second appellant in 
particular was armed with a pistol. 
On seeing the said accused approach- 
ing him menacingly, Lal Singh raised 
an alarm and shouted for his brother 
Ram Gopal to come to his assistance. 
Ram Gopal, who was at that time sit- 
ting in the house of Hari Krisanée 
P. W. 5 immediately came rushing to 
the place where Lal Singh was. At 
that time the appellants Nos. 1 amd 2 
fired gun shots. Ram Gopal and Lai 
Singh ran into the house of P. W. 5 to 
take shelter. But all the fourteen ac- 
cused followed them and attempted to 
break open the front door of the 
house of P. W. 5. In the meanwhile 
some of the accused had gained 
entrance through the back of the house 
and all the accused began to atzack 
Lal Singh, Ram Gopal and 3al- 
mukund. Appellants Nos. 1 ana 2 
‘had pistols, appellant No. 5 hac a 
Farsa and the others had Katarnas in 
their hands. The first and the second 
appellants fired.their guns towards 
Ram Gopal and when he fell down, he 
was given severe blows with Katanas 
by some of the other accused including 
the appellants Nos. 3 and 6. As a 


result of the injuries sustained,. Ram 


Gopal died on the spot. 


4, Lal Singh, who was hiding 
within the house of P. W. 5 and 
watching the attack made on his 
brother, was seen by the accused and 
he was dealt blows by Katarnas 
some of the. accused including the 6ta 
appellant. He was also shot at by the 
first and second appellants and he sus- 
tained a gun shot wound in his right 
thigh. r 
5. The report- of the incident 
was made by P. W. 2, a neighbour on 
the same night on the basis- that he 
heard some altercation and the noise cf 
gun firing and that Ram Gopal wes 
crying for help. This report -admit- 
tedly did not contain any details 
regarding the incident relating to the 
attack as P. W. 2 was not an eye wit- 
. ness. The, post-mortem certificate 
issued by P. W. 19 regarding Ram 
Gopal shows that he had received as 


by . 
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many as five injuries. According to 
the doctor the death was caused due 
to shock and haemorrhage as a result 
of severe cutting of large blood vessels. ` 
The doctor had also stated that the 
injuries Nos. 1 and 5 were sufficient in 
the ordinary course of nature to cause 
death either individually or collective- 
ly. It must be noted that no injury 
due to gun shot has been spoken to 
by P. W. 19 regarding Ram Gopal. 


6. The post-mortem certificate 
regarding Balmukund showed that he 
had received three incised wounds and 
gun shot injury. One of the injuries 
had cut the. occipital bone and brain. 
According to the doctor the injury to 
the occipital bone and brain and the 
gun shot injury were. sufficient in the 
ordinary course of nature to cause 
oe either individually or collective- 
ly. i 

7. Regarding Lal Singh P. W. 
1, Dr. Dutta, P. W. 26, has given 
wound certificate wherein he has 
stated that he suffered three injuries. 
According to the doctor injury No. 2 
was likely to cause death and collec- 
tively all the three injuries were such 
that in the ordinary course of nature 
death may be caused. Ex. P. 78 is the 
certificate issued by the doctor regard- 
ing the injuries found on Lal Singh. 
P. W. 26 has not noted any injury on 
the thigh of Lal Singh. But the doctor 
in his evidence has stated that as the 
condition of Lal Singh when he was 
brought to the hospital was very pre- 
carious and intravenous saline injec- 
tion could not be given, the said in- 
jection was given by piercing a 
needle into his thigh. But the doctor 
has not referred to any gun shot injury 
on the thigh in the certificate Ex. P. 78. 


8. The prosecution relied on 
the evidence of Lal Singh, P. W. 1, 
Benibai P. W. 3 and her husband Hari 
Krishna P. W. 5. . But the main case 
of the prosecution was sought to be 
rested on the evidence of P. W. 1. 


9. All the accused pleaded not 
guilty and they also set up a defence 
of alibi. This plea of alibi has been 
concurrently disbelieved by both the 
Sessions Judge and the High Court. 


10. The learned Sessions Judge 
after a very exhaustive consideration 
of the evidence has held that the pro- 
secution has not been able to establish 
that any of the accused was responsi- 
ble for the death of Balmukund. 
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There is no controversy that Bal- 
mukund met with his death due to 
injuries received at or about the time 
when his son Ram Gopal was murder- 
ed and P. W. 1 injured. As the evi- 
dence relating to the attack by the ac- 
cused on Balmukund was that of a 
solitary witness P. W.-4 and as that 
witness had given contradictory 
statements, the learned Sessions Judge 
felt it unsafe. to act on that evidence. 
Therefore, none of the accused has 
been convicted for the murder of Bal- 
mukund. Out of the fourteen accused, 
the learned Sessions Judge felt con- 
siderable. doubt ‘regarding the part 
played by four among them and ac- 
cordingly acquitted those accused. 
Ultimately the above six appellants 
and two others Butti and Babulal were 
convicted for the offences under Sec- 
tions 148, 452, 302 read with Section 
149 and 307 read with Section 149, 
I. P. C. But so far as two other ac- 
cused Purshottam and Balmukund 
were concerned, the learned Sessions 
Judge convicted them of an offence 
under Section 201, I. P. C. and sen- 
tenced them to five years’ rigorous im- 
prisonment. The learned Sessions 
Judge in spite of there being con- 
tradictions in the evidence of P. W.. 1 
accepted that evidence as true regard- 
ing the material facts connected with 
the incident. In fact the learned Judge 
has felt that as some of the prosecu- 
tion witnesses were not prepared to 
stand by the statements made before 
the committing Court, their evidence 
before the Sessions Court will have to 
be treated with great caution. The 
statements given before the committal 
Court by P. Ws. 3 and 5 were treated 
as substantive evidence under Sec- 
tion 288, Cr. P. C 

11. The ten accused who had 
been convicted including the appel- 
lants, challenged their conviction 
before the High Court. The High 
Court has acquitted Babulal and Butti 
-giving them the benefit of doubt. 
Similarly with regard to Purushottam 
and Balmukund, the High Court while 
confirming their conviction reduced 
the sentence to the period already 
undergone. So far as the appellants 
are concerned, their conviction, as well 
. as the- sentences have been upheld, 
‘ though, the High Court acquitted the 
first appellant of the offence under Sec- 
tion 25-B of the Indian Arms Act, for 
which also he was convicted by the 
Sessions Judge. 


ALR. 


12. Mr. Sadhu Singh, 
counsel for the appellants who appear- 
ed as amicus curiae urged that Babulal 
and Butti had also been convicted by 
the Sessions Judge for the - same 
offences as the appellants and on the 
same evidence. But the High Court 
did not accept the prosecution evi- 
dence so far as those two accused were 
concerned and had acquitted them. 
Therefore, the case against the appel- 
lants also should have been dealt. with 
and treated in the same manner and 
the High Court has acted erroneously 
in convicting the appellants alone. The ` 
counsel further urged that the convic- 
tion of the appellant is almost exclu- 
sively based upon | | the sole testimony 
of P. W. 1, whose ‘evidence is full of 
contradictions. and inconsistencies on 
material particulars and as such it was 
very unsafe to act on such evidence. 
The counsel quite naturally urged that 
out of the fourteen accused, four have 
been acquitted by ‘the trial Court and 
two by the High Court and in respect 
of the two others’ sentence has been 
reduced. As the évidence against all 
the accused was common and as the 
same has not been acted upon so far 
as the accused who have been acquit- 
ted are concerned, the appellants also 
should get the benefit of doubt in the 
circumstances. 

13. On the other Mr. I. N. 
Shroff, learned counsel for the State . 
pointed out the findings of the Sessions 
Court as well .as the High Court 
wherein the so called contradictions 
in the evidence of 'P. W. 1 have been 
duly noted. He further: pointed out 
that according to the two Courts those 
contradictions were only on minor 
matters without affecting the.truth of 
the evidence of Pi W. 1 on material 
particulars. He further pointed out 
that P. W. 1 sustained very serious in- . 
juries and his presence on the spot 
at the time of the incident could not be 
doubted. The benefit of doubt, the 
counsel pointed out, has been given by 
the High Court to; Babulal and Butti 
because no overt act had been attribut- 
ed to them either by Lal Singh or 
P. W. 5 at the earliest occasion. The 
counsel further pointed out that both 
the learned Sessions Judge and the 
High Court have rejected the false 
plea of alibi set up! by the appellants. 
In these circumstances,. Mr. Shroff 
urged that the conviction of the appel- 
Tants as well as the sentences passed 
are both justified. 


i 
1 


‘ 
1 
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14, We have been taken 
through the material evidence, oral 
and documentary, as also the reascns 
given by both the learned Sessicns 
Judge and the High Court for accept- 
ing the case of the prosecution so žar 
as the appellants are concerned. We 
are satisfied that the judgment of fhe 
High Court calls for no interference. 


Ub. It was not disputed either 
before the trial Court or the High 
Court that Ram Gopal met with 
homicidal death on ithe night of 
October 30, 1963 and that Lal Sirgh 
'P. W. 1 also suffered serious injuries 
at or about the.same time. It has aiso 
not been disputed that Ram Gopal met 
with his death in the house of P. W. 5 
and that Lal Singh also sustained she 
injuries in that house: If that is so, 
it becomes clear that the presence of 
P. Ws. 1 and 5 at the time when zhe 
attack is stated to have taken place is 
quite probable and true. Added to 
this P. W. 1 has sustained very serious 
injuries and he had been treated by 
the doctor, to whose reports we have 
already made a reference. It is no 
doubt true that P. W. 1 has referred 
to his sustaining gun shot injuries and 
his brother also being fired by the frst 
and second appellants, who are stated 
to have been armed with pistols. Zhe 
tpost-mortem certificate regarding Ram 
Gopal and the wound certificate issued 
to P. W. 1 do not refer to any gun 
shot injuries. The attempt of the ap- 
pellants has been to ask the Court that 
in view of these circumstances, the 
evidence of P. W. 1 is false. We are 
not impressed with this content-on. 
This aspect has been adverted to by 
the High Court. Admittedly Bal- 
mukund had gun shot injuries, though 
there is no specific evidence as to 
who -caused those injuries, So it is 
clear that during this incident gums 
have been used. Therefore, in view of 
the large number of accused involved 
in the occurrence, it is quite natural 
for P. W. 1 to get a bit confused. But 
gun shots were heard during this 
incident as is clear from the evidence 
of P. W. 2, who gave the First informa- 
tion Report. 

16 Certain inconsistencies in 
the statements made by P. W. 1 in 
Ex. P. 101 and in his evidence before 
the Sessions Court were pressed before 
us. Those aspects have been considered 
by both the Courts and they have come 
to the conclusion that though there are 
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some discrepancies, they are not such 
as to affect the truth of the witness 
regarding the material facts relating 
to the incident. Wedo not propose 
to cover the ground over again exce- 
pting to say that we are in agreement 
eee views expressed by the High 
ourt. ; 


17. The evidence relating to 
the actual incident and as spoken to 
by P. W.1 has been very closely 
analysed by the High Court and we ac- 
pect as correct the approach made in 
that regard. 


i 18. Regarding the acquittal by 
the High Court of Babulal and Butti, 
it is necessary to clear the ground. 
Though they were also charged with 
some offences as the appellants and 
convicted by the Sessions Judge, the 
High. Court has acquitted them. The 
High Court has not disbelieved the evi- 
dence of P. Ws. 1 and 5 regarding 
these two accused. Babulal has been 
acquitted by the High Court on the 
ground that. P. W. 1 did not refer to 
any part having been played by him 
nor to any injury having been inflicted 
by him to Ram Gopal or to the wit- 
ness. Similarly, P. W. 5 before the 
committing Court had omitted to 
mention Butti as one of those whom 
he could identify. It is in view of 
these circumstances that the High 
Court has given the benefit of doubt 
to Babulal and Butti and acquitted 
them. The position, so far as the appel- 
lants are concerned, is entirely differ- 
ent. The evidence against them by the 
witnesses has been substantially con- 
sistent and the High Court found no 
intirmity in that evidence. : 


19. We have gone through the 
reasons given by the learned Sessions 
Judge for acquitting four accused. We 
find that the case of those acquitted 


accused stands on a different footing 


from that of the appellants. There- 
fore, the reasons given by the trial 
Court for acquitting those four accus- 
ed will not assist the appellants in 
any manner. Similarly, even the 
reduction of sentence by the High 
Court regarding the two accused 
Purushottam and Balmukund, it will 
be noted that the High Court has up- 
held as right their conviction by the 
learned Sessions Judge for an offence 
under Section 201, I. P. C. The learn- 
ed Sessions Judge had convicted them 
to undergo rigorous imprisonment for 
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five years. But the High Court was 
of the view that the reduction of 
sentence to the period already under- 
gone will meet the ends of justice. 
This circumstance again is of no 
assistance so far as the appellants are 
concerned. 


20. A criticism was made that 
the trial Court should not have treated 
as substantive evidence under Sec- 
tion 288, Criminal P. C. the statements 
made in the committing Court of 
P. Ws. 3 and 5. This contention need 
not detain us long. The High Court 


having due regard to the principles 


laid down by this Court in Shranappa 
Mutyappa Halke v. State of Maha- 
rashtra, (1964) 4 SCR 589 = (AIR 1964 
SC 1357) has correctely held that the 
Sessions Judge acted properly in 
invoking Section 288, Criminal P. C 
and we entirely agree with the reasons 
given by the High Court. 

21. To conclude we are in 
agreement with the decision of the 
High Court so far as the appellants 
are concerned. é 

‘22. The appeal fails and is dis- 


missed. 
Appeal dismissed. 
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Income-tax Act (1922), S. 3 — 
Business run by Hindu undivided 
family — Income derived by coparce- 
ner — Whether assessable as indivi- 
dual income or income of joint family 
— Test indicated — (1968) 69 LT.R. 
514 (Madh Pra), Reversed. 

The test to decide whether a 
given income derived out of the busi- 
ness run by a Hindu undivided family 
is that of a coparcener to whom it is 
purported to have been given or that 
of his. family is as follows: 

If the remuneration received by 
him in substance, though not in form, 
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is one of the modes of return made to 
the family because of the invest- 
ment of the family funds in the busi- 
ness then it is an income of the Hindu 
undivided family. But ifit is a compen- 
sation made for the services rendered 
by the individual coparcener then it 
is his individual income. If the income 
is essentially earned as a result of the 
funds invested the fact that a co- 
parcener has rendered some service 
would not change the character of the 
receipt. But if on the other hand it 
is essentially a remuneration for the 
services rendered by a coparcener, the 
circumstance that his services are 
availed of because of the reason that 
he is a member of the family which 
had invested funds in that business or 
that he has obtained the qualification 
shares from out of the family funds 
would not make the receipt any income 
of the Hindu undivided family. (1968) 
69 ITR 514 (M. P.), Reversed. (Case 
law discussed). (Para .17) 
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The Judgment of the Court was deli- 
vered by 


HEGDE, J: The question of lyw 
arising for decision in these appeals by 
certificate under S. 66A (2) of the 
Indian Income-tax Act, 1922 (to be 
hereinafter referred to as the Act) & 


‘Whether on the facts and in “he 
circumstances of the case, the manaz- 
ing directors remuneration received 
by Sri Rajkumar Singh was assessazle 
in his individual hands and not in zhe 
hands of the assessee Hindu Undiviil- 
ed Family?” 


2. This question was referred 
by the Incomé-tax Appellate Tribunal, 
Bombay Bench ‘A’ to the High Court 
of Judicature at Bombay (of M. P?) 
on an application made under S. 66 11) 
‘of the’ Act by the Commissioner 
of Income-tax, Madhya Pradesh. “he 
High Court has answered that. ques- 
tion in favour of the Revenue. As 
against that decision this appeal fas 
been brought. 


3. The assessee in this case is 
a Hindu Undivided Family and the 
concerned assessment year is 1954-55, 
the relevant accounting period being 
the year ending Diwali 1953 ie. Nzv- 
ember 6, 1953. Previously a Himidu 
Undivided Family was carrying on 
business under the name and style of 
Sarupchand Hukamchand. That fami- 
ly was carrying on several businesses 
one of which was the management of 
certain mills. That family disrupted 
on March 30, 1950. The assessee is the 
branch of that family. On March 31, 
1950, a company under the name and 
style of Sarupchand Hukumchand P7zi~ 
vate Ltd. was incorporated. The cepi- 
tal of the company consisted of Rz. 5 
crores divided into 20,000 prefereace 
shares of Rs. 1000 each and 3,000 ozdi- 
nary shares of Rs. 1000 each. The cam- 
pany itself was incorporated for Lhe 
purpose of acquisition from M/s. 
Sarupchand Hukumchand, certzin 
managing agencies, businesses, factor- 
-ies and properties and for that per- 
pose to enter into an agreement with 
the said firm and to carry on busiress 
as managing agents of Rajkumar Mills 
Ltd., the Hukumchand Mills Ltd. and 
the Hira Mills Ltd. and the other busi- 
nesses mentioned more particularly in 
the Memorandum of Association of the 
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company. The first Directors of the 
company were: 
(1) Sir Hukumchand Saroopchand- 


mal 

2) Rajkumarsingh Hukumchand- 
ji 

13) y Kanchanbai Hukamchand- 


(4 Mrs. Premkumaridevi Rajku- 
marisinghji 

(5) Raja Bahadursingh Rajkumar- 
singhji 

(6) Rustomji Cowasji Jall. 


4. The qualification prescribed 
for a director under Art. 53 was the 
holding of at least 10 shares in the 
company whether preference or ordi- 
nary or partly preference or partly 
ordinary. Article 55 provided.that the 
‘Directors may from time to time ap- 
point one or more of their body to the 
office of managing Director or mana- 
ger on such terms and at such remu- 
neration as may be determined by the 
Directors. In pursuance of the powers 
conferred on them under Art. 55, the 
Directors by their resolution dated 
March 31, 1950 appointed for the pur- 
pose of management of the busi- 
ness of the company Sir Hukumchand ' 
Rajbahadur, Rajkumar and Rajabaha- 
dur as managing Directors of the com- 
pany on a remuneration of Rs. 5,000/- 
per month for each of them for their 
services. Under Art. 63, the Directors 
were given certain powers for the 
management of the company. They 
were subject to the control of the 
Board of Directors. The three bran- 
ches of the original Hindu Undivided 
Family namely the branches of Sir 
Seth Hukumchand, Lady Kanchanbai 
and Sri Rajkumarsingh, were allotted 
5000 shares of the face value of Rupees 
1000/- each. The assessee’s branch re- 
presented by its Karta got 5000 shares. 
Rajkumar acquired 30 further shares 
in the name of his wife, Premkumari 
and 10 shares in the name of Rajabaha- 
The consideration for all these 
subsequent acquisitions was found ad- 
mittedly from the Hindu Undivided’ 
Family funds. All the 5030 shares- 
were treated in the books and the ba- 
lance sheet of the assessee family as 
its property. The dividends in respect 
of these shares were also credited to 
the account of the family. Sir Hukum- 
chand died and after his death the 
cther two continued to be the manag~ 
ing Directors, - For ae years 1951-52, 
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1952-53 and 1953-54, the receipt of this 
Rs. 5,000/- per month received as re- 
muneration was treated as the income 
of Rajkumar as an individual and as- 
sessed on that basis. Similarly the 
remuneration received by Sir Hukum- 
chand and Rajabahadur have been and 
continued to be assessed as their in- 
dividual income. In making the as- 
sessment of the assessee in the year 


1954-55, the Income-tax Officer refer-_ 


red to this item in the following words: 


_ “It was claimed that the income 
from managing directors remuneration 
and from directors fees is assessable 
in his hands in individual capacity. As 
was done in the ET assessments 
also. ” 


5. „For that reason he did not 
assess the sum of Rs. 60,000/- and the 
sitting fee of Rs. 1420/- received by 
Rajkumar in the account year relevant 
to the assessment year 1954-55 in the 
hands of the Hindu undivided family 
but they were assessed in the hands of 
Rajkumar as an individual. On Janu- 
ary 10,. 1961, the Commissioner of 
Income-tax, in exercise of his powers 
under. S. 33 (B) issued a notice to the 
assessee to show cause why the assess- 
ment of the assessee for the assessment 
year 1954-55 should not be revised by 
treating the sum of Rs. 60,000/- plus 
Rs. 1420/- as the income of the asses- 
see Hindu Undivided Family of which 
Rajkumar was the Karta. The asses- 
see opposed that notice He claimed 
the amount in question as his indivi- 
dual income. The Commissioner did 
not accept the contention of the asses- 
see and purporting to rely on the deci- 
sion of this Court in Commr. of 
Income-tax, West Bengalv. Kalu Babu 
Lal Chand, 37 ITR 123 = (AIR 1959 
SC 1289) held that that income was of 
the assessee. He taxed the assessee 
accordingly. Aggrieved by that deci- 
sion, the assessee. took up the matter 
in appeal to the Income-tax Appellate 
Tribunal. Before the tribunal, learn- 
ed Counsel for the assessee conceded 
that the sitting fee of Rs. 1420/- may 
be treated as the income of the asses- 
see. Hence the dispute centred round 
the sum of Rs. 60,000/- received by 
Rajkumar as salary. - The Tribunal 


upheld the contention of the assessee. © 


The tribunal after tracing the history 
of the Private Ltd. Co. of which Raj- 
kumar was a Director and the. manner 


r 


A.I R. 
in which the earlier assessments were 
made observed: 


“From the facts set ouf above it 
is clear that this is not a part and 
parcel of. the same transaction or the 
same scheme of arrangement. What- 
ever may be said'of the bigger Hindu 
undivided family, it was sheer accident 
of circumstances that the smaller 
Hindu undivided family came to hold 
these shares. Both Rajkumar and 
Rajabahadur. belong to the same 
branch and both of them are manag- 
ing directors. The managing directors 
were appointed by .a resolution of the 
Board of Directors and they were sub- 
ject to removal by'the Directors at any 
time. The appointment of managing 
director was not conditioned upon 
either Rajkumar or Rajabahadur ac- 
quiring these shares. On the disruption 
of the larger Hindu undivided family 


the smaller Hindu undivided family 


got for its share certain shares. What- 
ever may be said of the directors’ 
fees, that having been now conceded 
as income of the Hindu undivided 
family, the same cannot be said of the 
managing directors’ remuneration. The 
managing director holds office by vir- 
tue of the resolution of the Board of 
Directors. He may not be a servant 
of the Company but still he receives 
his salary for his personal services. 
The contribution of the share capital 
may at best be considered as acquiring 
the qualification of a director. It is 
not all people who hold shares that 


could automatically aspire to be mana- `. 


ging directors. There is no evidence 
to show that Rajkumar and Rajabaha- 

dur were appointed managing directors 
on behalf of the family or that the 
income ‘was earned by utilizing the 
joint family property or there was 
detriment to the family property. There 
is no material in this case’ to hold that 
the acquisition of the business or floa- 
tation of the company and the appoint- 
ment of the managing directors were 
inseparably linked together. As already 
noticed right upto.the accounting year 
relevant to the present assessment 
year the income was treated as income’ 


, of Rajkumar in his individual capaci- 


ty. It is true no doubt that there is no 
question ofres judicata but this fact 
has-certainly to be taken into consi- 
deration. ,This income has been assess- 
ed under S. 7. It'has been earned by 
Rajkumar for his services. It has ac- 
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crued in his hands. It is open to hm 
to give it over to the family and the 
mere fact that it was included in the 
family’s account or the balance sheet 
cannot in any event affect-the qu2s- 
tion at issue... .Rajkumar was nof 
appointed as managing director as a 
result of any outlay or expenditure of 
or detriment to the family property. 
The managing directorship was an emn- 
ployment of: personal responsibilty. 
and ability and the mere fact that cer- 
tain qualification shares and other 
shares were property of the Hindu in- 
divided family was not the sole or even 
the main reason for his appointment to 
the responsible post of managing dirac- 
tor. We are clearly of the opinton 
therefore that the remuneration receiv- 
ed by Rajkumar was' assessable only, 
in his hands as an individual and can- 
not be considered-as and clubbed with 
the income of the Hindu - undiviced 
family.” 

- 6;° The High Court of Madtya 
Pradesh did not agree with the condu- 
sion reached by the Income-tax Ap- 
pellate Tribunal. It felt that in: vew 
of the decision of this Court in 37 ITR 
123 = (ATR. 1959 SC 1289) (supra), she 
answer to the question referred tc it 
should be in favour of the Revente. 

Ba A The’ question of law arising 
for decision in: this case has been he 
subject-matter of numerous decisions 
cf this Court and ‘of various High 
Courts. But yet the law . cannot be 
said to have been settled beyond con- 
troversy. The two opposing view- 
points to which we shall refer present- 
ly try to seek sustenance from one or 
the other decisions of this Court. As 
far back as 1921 in Gokul Chand v. 
Hukum Chand Nath Mal, 48 Ind App 
162 = (AIR 1921 PC 35) the Judicial 
Committee ruled “that there could be 
no valid distinction between the direct 
use of the joint family funds and the 
use which qualified the members to 
make the gains on his efforts”. In 


making this observation, the Judizial . 


Committee appears to have been geid- 


ed by certain ancient Hindu law texts.. 
That view of the law became a serinus ` 


impediment to the progress of the 
Hindu society. It is well known that 
the decision in Gokul Chand’s case, 
48 Ind App 162 = (AIR 1921 PC 35} 
(supra) gave rise to great deal of public 
dissatisfaction and the Central legisla- 
ture was constrained to step in and 
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enact the Hindu Gains of Learning 
Act, 1930 (30 of 1930) which nullified 
the effect of that decision. Then came 
the decision of this Court in 37 ITR 
123 = (AIR 1959 SC 1289) (supra). On 
the facts of-that case, this Court held 
that the remuneration earned by 


‘Rohatgi as the managing director of a 


firm was the income of his Hindu 
Undivided Family. The facts of that 
case were somewhat peculiar. They 
were set out at p. 130 (of ITR) = (at . 
p. 1293 of ATR) of the report. It would 
be eae to quote that ` passage which 
reads: . 7 k 


“Here was the Hindu undivided 
family of which B. K. Rohatgi was the 
karta. It became interested in the 


‘concern then carried on by Milkhi 


Ram and others under the name of 
India Electric Works, The karta was 
one of the promoters of the company 
which he floated with a view to take 


over. the India Electric Works as a go- 


ing concern. In anticipation of the in- 


` corporation of that company the karta 


of the family took over the concern, 
carried it on and supplied the finance 
at all stages out of the joint family 


‘funds and the finding is that he never 


contributed anything out of his sepa- 
rate property, if: he had any. The 
Articles.of Association of the company 
provided for the appointment as mana- 
ging director of the very person who, 
as the karta of the family, had pro~ 
moted the company. The acquisition 
of the business, the. floatation of the 


‘company and appointment of the 


managing director appear to us to be 
inseparably linked together. The joint 
family assets were used for acquiring 
the concern and for financing it and 
in lieu of all that detriment to the 
joint family properties the joint fami- 
ly got not only the shares standing in 
the names of two members of the 
family but also, as part and parcel of 
the same scheme, the managing direc- 
tor-ship of the company when in-. 
corporated. It is also significant that 
right upto the accounting year relevant 
to the assessment. year 1943-44, the- 
income was treated as the income of . 
the Hindu undivided family. It is true 
that there is no question of res judi- 
cata but the fact that the remunera- 
tion was credited to the family is 
certainly a fact to be taken into con- 
sideration.” 
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8. . The next came the decision 
of this Court in Mathura Prasad v. 
Commr. of Income-tax (1966) 60 ITR 
428 (SC). The facts found in that case 
are more or less similar to those found 
in Kalu Babu Lal. Chand’s : case, 37 
ITR 123 = (ATR 1959 SC 1289) (supra). 
Those facts are: Mathura Prasad, the 
manager of his Hindu Undivided 
Family had entered into a partnership. 
as representing his family of which 
‘he was the karta for the benefit of 
the family. There was also no dispute 
that in the firm of Badri Prasad Jagan 
Prasad, the assets of the assessee 
family were invested. The Tribunal 
found that Mathura Prasad, the 
manager, becarne a partner in the 
firm with the help of joint family 
funds and as partner he was entrust- 
ed with the management of the Agar- 
wal. Iron Works. .On the: basis. of 
those facts, it was held that the allow- 
ance received by Mathura Prasad 
was therefore directly related to the 
investment of the family funds in the 
partnership business. In the course of 
the judgment, it was observed:. 


“It was suggested that ‘Mathura 

Prasad earned the allowance sought to 
be brought to tax because of the special 
aptitude he possessed for managing the 
Agarwal Iron Works, and the allow- 
ance claimed by him was not earned 
by the use of the joint family funds. 
But no such contention was raised 
before the. High Court. We have been 
taken through the petition. filed in the 
High Court under section 66 (2) of the 
Act, and there is no averment to the 
effect that Mathura Prasad had any 
special aptitude for management of 
the Agarwal Iron Works, and what 
was agreed to be paid to him was as 
remuneration for performing services 
because of such aptitude.” 


9. Then we come to the deci- 
sion of this Court in Piyeare Lal Adi- 
shwar Lal v. Commr. of Income-tax, 46 
ITR 17 = (AIR 1960 SC 997): There- 
in one Sheel ‘Chandra, who. was the 
karta of his Hindu Undivided family 
consisting of himself and his younger 
brother, furnished as security his fami- 
ly properties for being appointed the 
treasurer of a bank. He- would nof 
have been appointed treasurer of the 
‘bank but for the security given. In 
that case also, it was contended on be- 
half of the Commissioner of Income- 


tax that the salary earned by Sheel | 


ALR. 


Chandra was a family income and is 
liable to be taxed as such. That con- 
tention was negatived by this Court. 
From that decision it follows that it is 
not any and every kind of aid receiv- 
ed from family funds which taints 
an income as family income. Before 
an income earned by the exertions of 
a coparcener can ‘be considered, as a 
family income, a direct and substantial 
nexus! between ' the income in dispute 
and the family funds should be esta- 
blished. 


10. - On October 27, 1967, this 
Court ‘rendered three different deci- 
sions namely V. D! Dhanwatey v. Com- 
mr. of Income-tax, M. P. 68 ITR 365 = 
(AIR 1968 SC 683); M. D. Dhanwatey 
v. Commr. of Income-tax, M. P., 68 
ITR 385 = (AIR 1968 SC 682) and S. 
RM. CT. PL. Palaniappa Chettiar v. 
Commr. of Income-tax, Madras, 68 ITR 
221 = (AIR 1968 'SC 678). The facts 
in V. D. Dhanwatey’s case, 68 ITR 365 
= (AIR 1968 SC 683) are: V. D. Dhan- 
watey ‘as the karta of his Hindu undi- 
vided family was a partner of a firm. 
His contribution to. the capital of the 
firm belonged to the family. Interest 
was payable on the capital contributed 
by each partner. ‘Under cl. (7) of the 
deed of partnership, the. general mana- 
gement and supervision of the partner- 
ship- business was} to be’ in the hands 
of V. D. Dhanwatey. Under cl. (16), 
he was to be paidi monthly remunera-~ 
tion at the gross earning of the part- 
nership business. . The. question was 
whether the salary received by V. D. 
Dhanwatey was assessable in the hands 
of his Hindu Undivided Family. On 
the above facts, the High Court held 
that the remuneration paid to V. D. 
Dhanwatey was only an increased 
share in the profits of the firm paid 
to V.. D. Dhanwatey as representing 
his Hindu undivided family and hence 
the said amount was taxable in the 
hands of his undivided family. By a 
majority decision this Court agreed 
with the view taken by the High. 
Court. This Court’ held that the remu- 
neration paid by the firm to V. D. 


- Dhanwatey directly related to the in- 


vestments in the partnership business 
from the assets of ‘the family and that 
there was real and sufficient connection 
between the investments from the joint 
family funds and the remuneration 
paid to him. On that basis this Court 
ruled that the salary i to V. D. 


` 
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Dhanwatey was assessable as the 
income of his Hindu Undivided Fami- 


ly. . 

11. The facts found in M. D. 
Dhanwatey’s case, 68 ITR 385 = (AIR 
1968 SC 682) (supra) were that M. D. 
Dhanwatey, asthe karta ofhis Hincu 
undivided family was a partner in the 
firm, His share in the capital of the 
firm was- entirely contributed by the 
family, Clause (5) of the deed of 
partnership provided for payment Df 
interest to the partners on their share 
contribution. Under cl. (8), he was to 
be the manager in-charge of the worxs 
and under cl. (16) he was to be paid a 
monthly remuneration. The question 
‘was whether the salary received . by 
him could be included in the total 
income of his Hindu undivided fansi- 
ly. This Court held that the salary 
received by him could be included in 
the total income of his Hindu undivid- 
ed family. - 

12. In Palaniappa Chettiav’s 
case, 68 ITR 221 = (AIR 1968 SC 678) 
(supra), the facts found are as follows: 

In 1934, the karta of a Hindu un- 


divided family acquired 90 out of 300 


shares in a transport company with 
the funds of the family. There were 
initially four shareholders ` including 
the karta and two of them were direc- 
tors. On the death of one of them in 
1941, the karta became a director of 
the company. On the death of another, 
who was managing the business of the 
company, he became the maneg- 
ing director of the company in 
1942. At the relevant périod he was 
entitled to a salary and a commission 
on the net profits of the company. The 
managing director had control over the 
finaneial and administrative affairs of 
the company and the only qualifica- 
tion under its articles of association 
was the qualification of a director, viz., 
the holding of not less than 25 shares 
in his own right. The question was 
whether the managing director’s re- 
muneration and commission and sitting 
fees received by the karza were asses- 
able as the income of the family. This 
Court held that the shares were accu- 
ired by the family not with the object 
that the karta should become the 
managing director but in the ordinery 
course of investment and there was no 
real connection between the invest- 
ment of joint. family funds in the par- 
chase of the shares and the appoint- 
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ment of the karta as managing direc- 
tor of the company. The remuneration 
of the managing director was not earn- 
ed by any detriment to the joint fami- 
ly assets. Hence the amount received 
by the karta as managing director's 
remuneration, commission and sitting 
fees were not assessable as the income 
of the Hindu undivided family. 


13. The next case ` decided by 
this Court was Commr. of Income-tax, 
Mysore v. Gurunath Dhakappa, (1969) 
72 ITR 192 (SC). Therein the karta 
of a Hindu Undivided family was a 
partner in a registered firm, repre- 
senting his family. He was appointed 
manager of the firm on a remunera- 
tion of Rs. 500/- per month. For the 
assessment year 1960-61, he received a 
sum of Rs. 14737/- from the firm in- 
cluding a sum of Rs. 6000/- as his sala- 
ry for managing the firm’s business. 
There was no finding that the salary 
received by the karta had directly 
related to the assets of the family uti- 
lised in the firm. On the basis of 
those facts, this Court held that the 
sum of Rs. 6000/- could not be treated 
as the income of the Hindu undivided 
family. In the course of the judgment 
this Court observed: i 


“In the absence of a finding. that 
tħe income which was received by 
Dhakappa was directly related to any 
assets of the family utilised in the 
partnership, the income cannot be 


treated as the income of, the Hindu 
undivided family.” 
14. Then we come to the 


decision of this Court in P. N. Krishna 
Iyer v. Commr. of Income-tax, Kerala, 
73 ITR 539 = (AIR 1969.SC 893). 
the karta of 
his Hindu undivided family received 
salary, commission and sitting fees as 
governing director of a private com- 
pany which carried on transport busi- 
ness. The shares which qualified the 
karta to become a. member of the 
company were purchased with the aid 
of joint family funds. The entire capi- 
tal assets of the company originally 
belonged to the joint family and were 
made available to the company in con- 
sideration of a mere promise to pay 
the amount for which the assets were 
valued. Dividends from shares of the 
value of Rs. 4,88,000 allotted to the 
karta by the company in consideration 
of valuable services rendered by him 
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were also treated as belonging to the ' 


family. The- Tribunal held that the 
income from salary, commission and 
sitting fees earned by the karta was 
his separate income. The High Court, 
on a reference, held that the income 


was assessable in the hands of the 
family. On appeal this Court held that. 


the question whether the income 
was the income of the Hindu un- 
divided family or of the indi- 
vidual was a mixed question of law 


and fact and the final conclusion drawn - 


by the tribunal from the primary: evi- 
dentiary facts was open to challenge 
on the plea that the relevant principle 
has been misapplied by the tribunal. 
On the facts of the case, this Court, 
affirming the decision of the High 
Court held that the income was pri- 
marily earned by utilising the joint 
family assets or funds and the mere 
fact that in the process of gaining the 


advantage an element of personal ‘ser- . 


vice or skill or labour was involved did 
not alter the character of the income. 
Therein this Court further observed 
that in cases of this class the character 
of the receipt had to be determined, by 
reference to its source, its relation ta 
the assets of the family of which the 
recipient was a member and the pri- 
mary object with which the benefit 
received was disbursed. a 

15. Lastly we come to the deci- 


sion of this Court in Commr. of Income 
tax, Mysore v. D. C. Shah, 73 ITR 692 


= (AIR 1969 SC 927). Therein the res-, 


‘pondent, a Hindu undivided family was 
the partner in two firms through its 
karta D. C. Shah. The karta was paid 


by the two firms remuneration as a -. 


, managing, partner. He was found to 
be a-man of rich experience in the line 
of business which the two firms were 
carrying on. Clause (8) of the partner- 
ship deed of the first firm provided 
that Shah who has been managing the 
business of the firm shall continue to 
act as managing partner for conduct- 
` ing the said business free from any 
interference of the other partners with 
power to manage, direct, appoint and/. 
or remove any one of the employees 
and/or. do all other things including 
the right to draw cheques, to make, 
deliver and accept documents either 
legal or commercial in respect of the 
partnership business, . Clause (9) pro- 
vided that Shah shall-continue to be 


the managing partner for, his lifetime © 


eg 
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or his retirement ‘whichever is earlier. 
In the deed of the second firm Clause 
(14) provided for appointment of 
another partner, K. as the managing 
partner and gavel the managing part- 
ner powers similar to those in the deed 
of the other firm.: Clause (15) provid- 
ed for Shah’s -appointment after K's 
retirement and Shah. was appointed 
after his retirement. No other partner ~ 
was paid any salary in this firm. On 
these facts this Court held that there 
was no real or ‘sufficient connection 
between the investment of the joint 
family funds and the remuneration 
paid to Shah and that remuneration 
was not earned on account `of any 
detriment to the | joint family assets 
and the remuneration received by 
Shah as the managing partner of the 
two firms was not assessable as the 
iad of his Hindu undivided fami- 
y. < oad = 

16. At first sight there appears 
to be conflict between the two lines of 
decisions namely Kalu Babu’s case, 37 
ITR 123 = (AIR: 1959 SC .1289) and 


‘Mathura Prasad’s icase, (1966) 60 ITR 


428 (SC); two Dhanwatey’s cases, 68 
ITR 365 = (AIR 1968 SC 683) and 68 
ITR 385 = (AIR 1968 SC 682) and Kri- 
shna Iyer’s case, 73 ITR 539, Palania- 
ppa Chettiar’s case, 68 ITR 221 = (AIR 
1968 SC 678), Dakappa’s case, (1969) 72 
ITR 192 (SC) and: D. C. Shah's case, 
73 ITR 692 = (AIR 1969 SC 927) on the 
other. The line that demarcates these 
two lines of decisions is not very dis- 
tinct but on a closer examination that . 
line can be located: In order to find out ` 
whether a given income is that of the 
person to whom it was purported to 
have been given or that of his family, 
several tests have ‘been enumerated in 
the aforementioned decisions but 
none of them excepting Kalu Babu’s 
case, 37 ITR 123 = (AIR 1959 SC 1289) - 
makes reference to the observations of 
Lord Sumner in Gokal Chand’s case, 
48 Ind App 162 = (AIR 1921 PC 35) 
that “in considering whether gains are. 
partible, there 'is'no valid distinction 
between the direct use of the joint 
family funds and a use which qualifies - 
the member to make the gains by his 
own efforts”. We think that that prin- 
ciple is no more valid. The other tests 
enumerated are: | ` j 
(1) whether the income received 
by:.2 coparcener of a Hindu undivided 
family as remuneration had any real 
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connection with the investment of the 
joint family funds; 


(2) whether the income received 


was directly related to any utilization - 


of family assets). 


(3) whether the family had suf- 
fered any detriment in the process of 
realization of the income and 


(4) whether the income was recai- 
ved with the aid and assistance of the 
family funds; 


17. In our opinion from these 


subsidiary principles, the broader pr-n-. 


ciple that emerges is whether the ze- 
muneration received by the coparcener 
in substance though not in form was 
but one of the modes of return mede 
to the family because of the investment 
of the family funds in the business or 
whether it was a compensation made 
for the services rendered by the in- 
dividual coparcener. If it is che 
former, it is an income of the Hirdu 
undivided family but if it is the latter 
then it is the income of the individual 
coparcener. . If the income was ess2n- 
tially earned as a result of the funds 
invested the fact that a coparcener 
has rendered some service would not 
change the character of the rece_pt. 
But if on the other hand it is essan- 
tially a remuneration for the services 
rendered by a coparcenar, the circtm- 
stance that his services were availed 
of because of the reason that he was 
a member of the family which nad 
invested funds in that business or 
that he had obtained the qualification 
shares from out of the family: funds 
would not make the receipt, the 
income of the Hindu undivided family. 
Applying the tests enumerated above 
to the facts found by the tribunal! in 
the present case, there is hardly an; 
room to doubt that the income in 
question was the individual income of 
Rajkumar. He did not become the 
managing director of the firm for the 
mere reason that his family had pur- 
chased considerable shares in the frm. 
He was elected as a managing director 
by the board of directors. The tribu- 
nal has found that he received his 
-salary for his personal services. 
There is no material to hold that he 
was elected managing director on be- 
half of the family. In the past the 
salary received by him was assessed 
as his individual income. The same 
was the case as regards the sa_ary 
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received by the other managing direc- 
tors. The tribunal has found that he 
was not appointed as managing direc- 
tor as- a result of any outlay or 
expenditure of or detriment to the 
family property. It has further found 
that the managing directorship was 
an employment of personal responsi- 
bility and ability. In these circum- 
stances we agree with the conclusions 
reached by the tribunal that the in- 
come in question cannot be treated as 
the income of the assessee. For these 
reasons we are unable to agree with 
the High Court that the income in 
question can be held to be the income 
of the assessee. ` 


18. - Hence this appeal is allow- 
ed and in the place of the answer 
given by the High Court to the ques- 
tion referred to it, we answer that 
question as follows: : 


On the facts and in the circum- 
stances of the case the managing direc- 
tor’s remuneration received by Raj 
Kumar Singh was assessable as his 
individual income and not as the 
income of his Hindu undivided family. 


19. The department shall pay 
the costs of the appellant both in 
this Court and in the High Court. 
Hearing fee one set. 

Appeal allowed. 
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C. A. VAIDIALINGAM AND 
A. N. RAY, JJ. 


Duvvur Dasaradharamareddy, Ap- 
pellant v. The State of Andhra 
Pradesh, Respondent. 


Criminal Appeal No. 169 of 1970, 
D/- 13-4-1971. 


Constitution of India, Article 136 
— The Supreme Court normally does 
not reappraise the evidence con- 
currently accepted: by the two Courts 
— But when there are strong suspi- 
cious circumstances regarding the truth 
of the prosecution evidence the 
Supreme Court considered it necessary 


*(Cri; Appeal No. 7 of 1970 and Refer- 
red Trial No, 2 of 1970, D/- 11-3-1970 
— Andh Pra.) 
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in the interests of justice to reappraise 
their evidence critically — Cr. A. No. 
7 of 1970, D/~ 11-3-1970 (Andh. Pra), 
Reversed on facts. (Para 25) 


After consideration of the evi- 
dence the Supreme Court came to the 
conclusion that the ‘prosecution had 
failed to prove the guilt of.the accused 
beyond all reasonable doubt and, 
therefore, -his conviction under Sec- 
tions 302 and 201, I. P. C. must be 
set aside. : (Para 26) 


Mrs. E. Udayarathnam, Advocate, 
amicus curiae, for Appellant; Mr. P 
Ram Reddy, Sr. Advocate, (Mr. P 
Parameswara Rao,. Advocate, with 
him), for Respondent. 


The following Judgment of the 
Court was delivered by ` 


VAIDIALINGAM, J.: — This ap- 
peal, by special leave, by the accused 
is against the judgment and order 
dated March 11, 1970 of the High 
Court of Andhra Pradesh confirming 
his conviction for an offence under 
Section 302, I. P. C. and the sentence 
of death passed for the said offence. 


2. The appellant was charged 
of the offence of causing the death | of 
his father-in-law Adepareddi by beat- 
ing him with a battle axe on his head 
on the night of May 9, 1969 and also 
for an offence under Section 201, 
I. P. C. by digging a pit and burying 
the dead body and thus causing. the 
evidence of murder to disappear. 
Though he was convicted also for the 
offence under Section 201, I. P. C. no 
separate sentence has been passed as 
he has been sentenced to death for 
the offence under Section 302, I. P. C. 


3. The deceased Adepareddi was 
a ryot of Varagali owning five acres 
of land irrigated by pumpset. He was 
aged about 60 years and he was living 
in his village with his wife. P. W. 3, 
aged about 40 years, two daughters, 
P, Ws. 4 and 5, and his two young 
sons. One K. Ramireddi, a cousin 
brother of the deceased was also liv- 


ing along with the family in the same. 


house. P. W. 5, the eldest daughter of 
the deceased had been married to the 
appellant about 11/2 -years prior to 
the incident and he was also staying 
with the deceased as his illatam son- 
in-law and helping the deceased in his 
agricultural operations. There were 
two servants P. Ws. 1 and 2, who were 
also staying in the house. P. W. 1 was 
looking after the cattle of the deceas- 
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ed and P. W. 2 was attending to culti- 
vation under the direction and control 
of the deceased and the appellant. It 
may be mentioned that P. W. 1 be- 
longed to the village of the appellant 
and he came over to the house of the 
deceased: long with the anpe ans 
when he was married. 


; 4, According to the prosecu~ 
tion the appellant was in illicit inti- 
macy with his mother-in-law P. W. 3 


~and in consequence there were fre- 


quent quarrels between the appellant 
and his father-in-law, the deceased. 
After quarrelling, every time the 
deceased used to leave the house and 
stay elsewhere for a short time and 
later on return to the house. On May 
9, 1969 one Kesareddi Adepareddi, a 
casteman of the deceased died in the 
village and the deceased was request- 
ed by his relations to come and light 
the funeral pyre. The deceased was 
inclined to agree to the ‘request, but 
the appellant objected to the same. 
The deceased yielded to the appellant’s 
protest and he merely attended the 
funeral of Kesareddi Adepareddi, 


and came back to the house. 
After taking food in the night 
at about 8 or 830 P.M., the 


deceased, as usual, left his house to 
sleep in the field which was about 1 1/2 
miles from the village. When the de- 
ceased was leaving the house, the ap- 
pellant seems to have angrily demand- 
ed for payment of the price realised 
by the ‘sale of groundnut and the 
deceased replied that he would go to 
another village, collect the money and 
give it to the appellant. 


5. After the deceased left the 
house for his field; the appellant is 
stated.to have asked P. W. 1 to accom- 
pany him to the field to kill his father- 
in-law. P. W. 1 refused to accompany 
him. The appellant went inside the 
house and came out with an axe and 
left the house with P. W. 2. The ap- 
pellant, after going to the field, is 
stated to have given a blow on the 
head of the deceased with the axe and 
when P. W. 2 attempted to run away 
from the scene, he was brought back 
by the accused with the threat that he 
too will meet the same end. P. W. 2 
came back and saw the appellant 
digging a pit and burying the body of 
the deceased. Both the appellant and 
P. W. 2 came back to the house some- 
time in the mid-night and put the axe 


. inside the house. 
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6. P. W. 1 when he went to fhe 
field next morning to attend to the 
agricultural operations, he found blcod 
near the cot where the deceased used 
to sleep and also saw a new mound in 
the field. He became suspicious «nd 
he asked the accused about the motnd 
which was not there the previous day. 
The accused threatened P. W. i by 
saying that he would be killed if he 
mentioned to anybody about what he 
had seen or what he knew. 


T. P. W. 3 after a few deys, 
finding that her husband had not came 
back to the house, asked her daughter 
P, W. 5 to write to her uncle in anotrer 
village, who came and informed them 
some days afterwards that the deceas- 
ed has not come to his village. In the 
meanwhile there were rumours in the 
village that the appellant had murcer- 
ed his father-in-law and buried hirr. in 
his field. P. W. 7, the mother of P. W. 
2 on hearing about the rumours, ssk- 
ed her son (P. W. 2) about the ma-ter 
‘and he mentioned to her that the ap- 
pellant had killed his father-in-law and 
that he 
also if he disclosed the fact to any 
one, On hearing about this, P. W. 7 
went and informed the widow of the 
deceased, P. W. 3. P. W. 1 was at- 
tempted to be beaten by the appel- 
lant a few days after the incident for 
stealing groundnuts and therefore he 
went and mentioned to a friend , of 
his P. W. 6 about the appellant having 
murdered his father-in-law some days 
back. On the suggestion of P. W. 6. 
P. W. 1 went and gave the report Ex. 
1 to the village Munsif P. W. .9, or 
July 1, 1969. In Ex. P. 1, P. W. 1 has 
stated that he was an employee of the 
deceased and that on the night when 
his master died, the appellant warted 
P. W. 1 to accompany him to kill his 
father-in-law and bury his body in the 
field. It is further stated that P. W. 1 
declined to accompany the appeliant 
and it was only on the next morming 
that he saw blood stains on the cot on 
which the deceased used to sleep and 
he also saw a freshly erected mound. 
As the appellant threatened him that 
he too will meet the same fate, he has 
not mentioned the same to anybody 
so far. 


8. On the basis of this report, 
the village Munsif contacted the police 
authorities who took up the investiga- 
tion. The body of the deceased was 

_exhumed on July 3, 1969 in the pre- 
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sence of the Magistrate P. W. 13 and 
the doctor P. W. 15 and P. Ws. 1 to 5. 
There were.also a number of other 
people of the village at that time. P. 
W. 15 conducted the post-mortem on 
the body of the deceased and the certi- 
ficate is Ex. P. 11. It is mentioned 
therein that the body was in a highly 
decomposed state and the following 
injuries were noted: , 

“1. Defect on the right side of 
skull anteriorly 4” x 2” with com- 
minuted fracture of skull bone, right 
parietal and right temporal bones. Six 
bits of bone loosely attached to soft 
tissues decomposed at the defect. 


2. Fracture of 1 lumber vertebra 
spine body laminae and traverse pro- 
cess. 

3. Fracture of IV lumber vertebra 

spine and body. These two injuries 
correspond to defects in banian. No 
other bony injury could be made. But 
all soft tissues and viscera liquified in- 
to one mass due to decomposition and 
nothing could be made out.” 
P. W. 15 has stated in the certificate 
that, the deceased appeared to have 
died due to injuries on head and spine. 
During the course of investigation P. 
W. 3 is stated to have produced from 
the house the axe M. O. I. Though the 
Chemical Examiner has reported that 
it contained blood stains, the Serologist 
has stated that the blood stains have 
become so disintegrated that the blood 
group could not be established. 


9. The prosecution relied on 
the evidence of P. Ws. 1 to 5 regard- 
ing the quarrels that took place fre- 
quently between the appellant and the 
deceased and for’ establishing that the 
appellant armed with the axe left on 
the night in question along with P. W. 
2 and came back late in the night. They 


have also spoken to the appel- 
lant demanding the sale proceeds 
of the groundnut from the de- 


ceased when the latter was leav- 
ing the house to go to the field. They 
have also spoken to the fact that the 
deceased was last seen only on that 
night and that attempts to trace him 
in other places failed. In particular so 
far as the actual murder is concerned, 
the prosecution almost entirely based 
its case on the evidence of P. W. 2. 

10. The accused denied the 
offence and pleaded that the evidence 
given against him is false and that he 
was not in the village on the night in 
question. 
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11. Both the learned Sessions 
Judge and the High Court have accept- 
ed the evidence of P. Ws: 1 to 5 and 
in particular regarding the incident the 
evidence.of P. W. 2. Both the courts 


are of the view that it is quite possi- | 


ble that P. W. 2 must, whether willing- 
ly or unwillingly, .have also been a 
party to the murder, but nevertheless 
his evidence can be safely acted upon. 


The prosecution had relied on the con- 


fession stated to have been made by 
the appellant regarding the murder to 
his mother-in-law P. W. 3 and his wife 
P. W. 5. The learned Sessions Judge 
was not prepared to act on these con- 
fessional statements, but the High 


Court was prepared to act on. the - 


same. Ultimately on the basis of the 
evidence of these witnesses and the 
medical evidence regarding the cause 
of death, the appellant has been con- 
victed as stated above. 


12. On behalf of the appellant 
Mrs. E. Udayarathnam, Amicus Curiae, 
has very strongly urged that the evi- 
dence is very flimsy and untrust- 
worthy and artificial. The counsel point- 
ed out that P. W. 2, if his evidence is 
true, is an accomplice and his evidence 
should have been tested in that light. 
On the other hand, both the Courts 
have proceeded onthe basis that he is 
only an independent witness speaking to 
what he has witnessed without having 
anything to do with the crime. The 
counsel also stressed that though the 
incident has happened on May 9, 1969, 
P. W. 1 who is fully aware of what 
has happened did not mention to any- 
body about the incident till as late as 
July 1, 1969. The reasons given by 
him for not mentioning to anybody 
for such a long time about the occur- 
rence are unconvincing. P. W. 2 had 
admittedly, on his own evidence, left 
the service of the appellant within two 


days after the incident and any threat. 


that the appellant may have adminis- 
tered must have ceased then. He also 
did not mention this to anybody till 
nearly four or five weeks afterwards 
and that too when his mother P. W. 7 
is stated to have asked him on the 
basis of the rumours in the village. 
None of the members of the family 
including P. W. 3 have evinced any 
interest to trace the deceased when 
he did not come back within a few 
days after he left the house on the 
night of May 9, 1969. She further 
urged that the High Court should not 


ly untruthful, 
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have acted on the so-called confes- 
sional. statements stated to have. been 


made by oe appellant to P. Ws. 3 


and 5. W. 3-is acwoman of no 
character and her evidence is absolute- 
For all these reasons, 
the counsel pointed out that there is 
a grave doubt created regarding truth 
about the prosecution evidence and the 
appellant must be given the benefit 
of the same, : 


13. On the Siker hand, Mr. P. 
Ram Reddy, learned counsel ‘for the 
State, pointed out that the appellant 
appears to have _ been a tyrant and 
threatening everybody who was ‘not in- .- 
clined to agree with him. Even on the 
basis that P. W. 2.is to be treated as 
an accomplice, the Courts have not 
acted on his sole testimony and that 
the conviction of the appellant: was 
made only after corroboration has been 
found for his evidence. The counsel 
urged that such a corroboration is to 
be found in the detection of blond by 
P. W. 1 near the cot of the deceased’ 
next morning, the threat administered 
to P. W. 1 when he asked about the 
earthen mound, the evidence of the 
doctor ‘that an instrument like M. O. I. 
could have caused the injuries found 
on the body of the deceased and detec- 
tion of blood stains by the Chemical 
Examiner on the axe. Quite naturally 
he relied on the evidence of P. Ws. 3 
4 and 5 regarding the appellant l 
having left the house on the ‘night in 
question with the axe accompanied by 
P. W. 2 and to both of them return- 
ing home about midnight. He has also 
placed reliance on their evidence 
regarding the frequent quarrels be- 
tween the appellant and the deceased 
and the illicit. relationship ,between the 
appellant and P. W. 3. According to. 
him the High Court was justified in 
accepting as true the confessidn stated 
to have been made by the appellant to 
P. Ws. 3 and 5. In'particular, he urged 
that P. W.5,is none else than the wife 
of the appellant, and she would not bea 
party to give false evidence against 
her husband thereby implicating him 
in a very serious crime.’ 

14, We have given our care- 


ful consideration to the various aspects ` ` 


placed before us by the learned coun- 
sel on both the sides as also the rea- 
sons given by the High Court for 
agreeing with the ‘conclusions arrived 
at by the learned Sessions Judge. We 
are of the opinion that though there 
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may be a very strong suspicion agaènst 
the appellant, it cannot be stated, in 
the circumstances of this case, that the 
prosecution has proved the crime as 
against the appellant beyond all rea- 
sonable doubt. . 

15. Tt is not necessary for us to 
deal with the entire evidence in the 
case. We will only refer to such part 
of the evidence of the witnesses to 
- show that the witnesses are not sat- 
ing the whole truth. 

` 16. ° P. W. 1 admittedly deposed 
that on the night in. question he was 
sleeping in the house of the deceased. 
He has stated that the appellant woke 


him up and asked him to follow to zhe, 


field where his. father-in-law, zhe 
deceased, had gone, so that he mar be 
killed and his body buried in the feld. 
When this conversation took place P. 
W. 2 was.at a little distance away from 
them. P. W. 1 says that he refuse= to 
go with the accused, on which the lat- 
ter went inside and came out with an 
axe and went out of the house with 
P. W. 2. It is only the next morning 
that when he went to the field and 
found blood drops near the cot of the 
deceased and a fresh eerthen mounj he 
became suspicious. When he asked the 
accused, he was threatened to. Ezep 
quiet and not to-mention to anybody 
on pain of death. f 

17. It was only after a lapse cf 
very many days that when he was 
attempted to be beaten by the appel- 
Jant that he became angry and men- 
tioned for the first time to P. W. € and 
on his suggestion gave the report to 
the village Munsif P. W. 9 on Ju- 1, 
1969. He has admitted that he ^ad 
not -mentioned about the incident be- 
tween May 9, 1969 and about a day 
prior to.July 1,-1969. He has also 
stated that P. W. 2 left the service of 
the appellant two days after the inci- 
dent. His explanation for not men- 
tioning to anybody is the thzeat 
administered by the accused on tke 
next day after the incident. 

18. It will be seen from the 
evidence of this witness that though he 
knew on the morning of May 10, 1969 
that the appellant had murdered his 
father-in-law, he has not cared to men- 
tion about the same to anybody till 
July 1, 1969. It is rather strange that 
the threat stated to have been admin- 
istered to him by the appellant on 
May 1, 1969 was haunting him and 
` prevented him from mentionirg it 


D. Dasaradharamareddy v State of A. P. 


[Prs. 14-18] S. C. 1465 


to anybody. All the more it is strange 
that he did not mention even to any 
of the inmates though he was staying 
in the house all along. But the more 
important point to be noticed and 
which has been missed by the two 
courts is that even on the night of 
May 9, 1969 the witness knew very 
well that the appellant was planning to 
murder his father-in-law. In fact his” 
evidence is that he was called by the 
appellant to accompany him for the 
said purpose and to bury the body and 
that he declined. So when he saw the 
appellant going with the axe immedi- - 
ately thereafter in the night along 
with P. W. 2 to the field, the witness 
must have realised that the object of 


the appellant in going to the field was 


to murder his: father-in-law. Though 
assuming that he may not be 
courageous enough to stop the ap- 
pellant from going, nothing pre- 
vented him from ‘immediately rush- 
ing into the house and telling P. 
Ws. 3 to 5, who, on the evidence it is 
clear, were all wide awake, about the 
evil design of the appellant. He does 
not do anything of that sort. It is in 
evidence that along with the members 
of the family of the deceased, the lat- 
ter’s cousin brother K. Ramareddi- 
was also in the house. Even assuming 
that P. Ws. 3 to 5 were women and 
informing them would not have served 
any purpose, when there was available 
in the house an adult male member, 
who could have taken some action im- 
mediately, if informed. P. W. 1 made no 
attempt to contact K. Ramareddi, who 
was in the house. P. W. 1 has further 
stated in his cross-examination that he ` 
did not know the purpose for which he 
was called by the accused to accom- 
pany him to the field, though in the 
chief examination he has categorically 
stated that the accused had mentioned 
the purpose. P. W. 1 has stated that 
when the accused left the house in the 
night, all the inmates were fast asleep 
whereas the evidence of P. Ws. 3 to 5 
is that allof them were fully awake 
and knew about the accused going out , 
of the house with P. W. 2 with the 
axe as also his coming back to the 
house. P.-W. 1 also did not ask P. W. 
2 after he came back with the accused 
in the middle of the night as to whe- 
ther anything happened in the field. 
All these circumstances, which have 
not been noted by the two courts 
clearly indicate that P. W. 1 is nota 


1466 S. C. [Prs. 18-22] D. Dasaradharamareddy v. State of A. P. 


truthful witness and there is a consi- 
derable doubt caused in the case of the 
prosecution. i 


19. Coming to P. W. 2, admit- 
tedly his evidence has to be ‘treated 
with great caution. According to him, 
the appellant took him to the field 
saying that there is a theft of mangoes 
in the field, which has to be watched. 
The witness accompanied the appel- 
lant, who is stated to have given a 
deadly blow to his father-in-law, who 
was sleeping on the cot. As he be- 
. came, afraid he began to run away, 
but he was threatened to come back by 
the appellant. But the witness did not 
do, according to him, anything further 
in the matter except watching the ap- 
pellant digging a pit, carrying the body 
of the deceased and burying the same 
into the pit and covering it with mud. 
Does -it mean that the appellant took 
this witness only to enable him to 
come as a witness to speak to the oc- 
currence? Further, even according to 
his evidence, P. W. 2 left the service 
of the appellant within two days after 
the crime. Therefore, even if there 
was any threat by the appellant, it 
must have vanished after the witness 
left the service and nothing prevented 
him from mentioning about the inci- 
dent to any of the villagers, or even 
to the police authorities. On the other 
hand, he does nothing of the sort and 
it is only after four or five’ weeks 
after the incident, when his mother P. 
W. 7 asked him about the rumours in 
the village that he mentioned to her 
for the first time that the appellant 
had murdered his father-in-law. The 
witness does not strike to be a very 
truthful witness and what part he had 
in the death of the old man is a mys- 
tery. Both the High Court and the 
learned Sessions Judge have not given 
due importance to some of the aspects 
mentioned above and they have mere- 
ly accepted as true his evidence as if 
he is an independent witness. 


20. P. W. 3, the widow of the 
deceased, admits that she was on illicit 
relationship with her son-in-law, the 
- appellant, and it shows that she is a 
characterless person. No serious at- 
tempt has been made by her to trace 
the whereabouts of her husband even 
though he had not come back to the 
house within a reasonable time after 
May 9, 1969. No doubt, there is on 
record a post card Ex. P. 2, written 
by P. W. 5 on behalf of P. W. 3 dated 
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May 25, 1969 to P. W. 10. That post 
card refers to so many other matters 
and there is only a very casual inquiry 
regarding the whereabouts of the de- 
ceased. P. W. 10 has given evidence to 
the effect that he came to the village 
and informed P. W. 3 after 10 or 15 
days later that the deceased did not 
come to his house. This only shows 
the very scanty regard that P. W.3 
had regarding the existence of the 
deceased. P, Ws. 3, 4 and 5 have stated 
that on the night in question, the ap- 
pellant took the axe and left the 
house with P. W. 2 saying that he is 
going to the field and that he came 
back at about midnight or 1 A. M. 
Their evidence gives an impression that 
nobody in that house appears to be 
sleeping because all of them are awake 
the whole of the night at the material 
time to see the appellant going out of 
the house and coming back though 
very late in the night or even early. 
next morning. 

24 No doubt there is evidence 
of P. W. 5 to the effect that the ap- 
pellant went out with an axe on the 
night accompanied by P. W. 2, but-ac- 
cording to P. W. 5, the purpose of his 
going out was to watch the theft of 


‘Mangoes and this by itself does not in 


any manner implicate the appellant in 
any crime. i ; 


22. The evidence of P. Ws. 3 and 
5 that the appellant confessed to them 
that he had murdered his father-in- 
law, has not been rightly acted upon by 
the learned Sessions Judge. We have 
gone through that part -of their evi- 
dence and we are of the opinion that 
the evidence in this' regard is so artifi- 
cial that it is not safe to place any 
reliance on the same. According to 
P. W. 3 when several weeks after the 
incident and when rumours were. afloat 
in the village, P. W. 7 came and in- 
formed her about ‘the information 
given by her son P. W. 2 that the ap- 
pellant has killed his father-in-law and 
buried him in the field. On this P. W. 
3 is stated to have asked the appellant 
whether the rumour is true and the 
appellant confessed ‘that he murdered 
his father-in-law and his body was 
buried in the field.. Similarly P. W.5 
states that a long after the incident, 
she found the appellant one day in a 
very distressed mood and when she 
asked him the reason, the’ appellant 
stated to her that he had killed her 
father. The evidence „Tegarding this 
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confession stated to have been mede 
o P. Ws. 3 and 5 is very artifical 
and cannot be acted upon. Their evi- 
dence does not appear to be true. The 
High Court was not justified in actng 


on the basis that the appellant Ład. 


made any confession to P.. Ws. 3 and 5, 
Their evidence appears to be som2~ 
what unusual and mechanical. They 
did not evince any anxiety about -he 
whereabouts of the deceased after he 
failed to return to the house within a 
reasonable time. In view of the above 
circumstances, it is not safe to, place 
reliance on their evidence. Even other~ 
wise their evidence regarding the ap- 
pellant going out of the house for tne 
purpose of watching the theft of men- 
goes by itself will not implicate tne 
appellant in any offence. . 

23. According to P. W. 1 when 
the accused left the house on the day 
in question and came back in the night, 
all were fast asleep, whereas according 
to P. Ws. 3 to 5 they were all awake 
when the accused left the house vith 
‘the axe along with P. W. 2. In tact 
their further evidence is that the ac- 
cused stated that he is going to the 
field to watch as there is theft of 
mangoes. They have also stated that 
they saw the accused returning to the 

. house late in the night and putting the 
axe in thie chillis pot. Here again it 
is to be noted that when the accvsed 
had told them that he is going only to 
watch the theft of mangoes, they never 
asked him why he has come back even 


before the day break. They have also. 


stated that the accused was in the 


habit of taking the axe whenever he, 


went to the field. 

24. P. W. 15 though in his p=st- 
mortem certificate has stated that she 
deceased would appear to have died of 
injuries on head and spine, in his 2wi- 
dence he categorically stated that he 
cannot say whether the injury Nc. 1, 
which was a fatal one, is an ante-mor- 
tem or post-mortem. This additional 
circumstance again strengthens che 
doubt that already exists in the cas of 
the prosecution. If once the case of 
the prosecution regarding the offence 
of murder is not accepted, it folkcws 
that the appellant cannot be convized 
for the offence under 5S. 201 I. E. C. 
either because the evidence relating 
to that offence is common. 


25. Though normally this Court 
does not reappraise the evidence, w=ich 
has been accepted concurrently by the 
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two courts, in view of the strong sus- 
picious circumstances, pointed out 
above, regarding the truth of the əvi- 
dence given by P. Ws. 1 to 5, we Lave 
considered it necessary in the interest 
of justice to consider their evidence 
more critically, 

26. ‘For tħe above reasons, we 
are of the opinion that it’ cannoz be 
said that the prosecution has proved 
the guilt of the accused beyond all 
reasonable doubt. In consequence the 
appeal is allowed. The conviction of 
the appellant under section 302 I. P. C. 
and the sentence of death imposed for 
the said offence as well as his cor-vic- 
tion for the offence under S. 201 IP. C. 
by the Sessions Judge, as confirmed 
by the High Court, are set eside 
and the accused is acquitted of those 
offences. He shall be set at liberty. 

Appeal allowed. 
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f Penal Code (1860), S. 302 — Mur- 
der — Where the trial Court acquitted 
the accused of the offence under S. 302 
read with S. 34 and further eliminat- 
ed the application of S. 149 and the 
High Court reversed that order and 
convicted them under S. 302 read with 
S. 149 without considering the distinc- 
tion between Ss. 34 and 149 and giv- 
ing adequate reasons, its order is il- 
legal — (Distinction between Sections 
34 and 149 stated) — (X-Ref.: — S. 34) 
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Appeal Nos. 833 and 1031 of 1966, 
D/- 26-4-1968 (Andh. Pra.), Reversed. 
(Paras 28, 23) 
Cases Referred: Chronological Paras 
(1956) AIR 1956 SC 116 (V 43)= 
(1955) 2 SCR 1140, Willie (Wil- 
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M/s. R. K. Lala and G. S. Chat- 
terjee, Advocates, for Appellants; Mr. 
P. Ram Reddy, Sr. Advocate, (Mr. A. 
V. V. Nair, Advocate with him), for 
Respondent. 

The Judgment of the Court was 
delivered by 


VAIDIALINGAM, J.: "These appeals, 
by special leave, by the. five appel- 
lants, who are accused Nos. 1 to 5, are 
directed against the common judgment 
and order dated April 26, 1968 of the 
Andhra Pradesh High Court in Crimi- 
nal Appeals Nos. 833.and 1031 of 1966. 


2. The appellants took their 

trial before the learned Additional 

* Sessions Judge, Nellore for the follow- 
ing offences: 

1. Rioting armed with deadly wea~ 
pons under Section 148 I. P. C. against 
accused Nos. 1 to 5. 

2. Murder with’ common intention 
under Section 302 -read with S. 34 
I. P. C. against accused Nos. 1 to 5. 

3. Murder under Section 302, 
I. P. C. only against accused No. 2. 

4. Voluntarily causing hurt with 
dangerous weapon under Section 304 
I. P. C. against accused. No. 4 

3.. The prosecution case was as 
follows: One Mannam Siddaiah had 
seven sons, of whom P. W. 3 is one. 
The first and the third accused are 
brothers and their other two brothers 
were Peraiah and Sheshaiah. Similar- 
ly, the second and the fifth accused 
are brothers and the fourth accused 
is the son-in-law as also the sister’s 
son of the- first accused. The mother 
of the first and the third accused and 
the mother of the second. and fifth ac- 
cused are sisters. The father of the 
first accused Venkataiah and Peda Gur- 
avaiah, father of Siddaiah were bro- 
thers. There was bitter. enmity be- 
tween the family of Siddaiah and that 
“of the first accused. On the morning 
of June 27, 1966, Peraiah, the brother 
of first and third accused was killed 
and the six sons of Siddaiah were al- 
leged to be responsible for his murder. 


At about 3 p.m. the same day, the ap- ` 


pellants in order to retaliate for the 
murder of Peraiah, formed themselves 
into an unlawful assembly along with 
ten. other persons, and went to the 
house of Siddaiah to kill- him. The 
first accused was armed with a Bandi- 
natu Karra; the second accused with an 
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axe; the third accused with a rokali; 
the fourth accused with a medithoka: 
and the fifth accused with a nagali- 
karru. On seeing’ Siddaiah in his 
house, the second accused pulled him 
out and hit him on his head with the 
axe. Siddaiah fell down whereupon alli 
the accused hit him with the weapons 
which they had and caused him multi- 
ple injuries, as a result of which Sid- 
daiah died on the ‘spot. P. W. 3, one 
of the sons of Siddaiah, who was with ` 
his father at that time, tried to inter- 
vene but was beaten by the fourth ac- 
cused. The witnesses to the occurrence 
are stated to be the daughter, widow, 
son and daughter-in-law of the deceas- 
ed Siddaiah being P. Ws. 1, 2, 3 and 4 
aera: The daughter of Siddaiah, 

P. W. 1 gave the report about the oc- 
currence Ex. P. 1 or the same day at. 
about 5 P. M. to the village Munsif, 
whe centacted the police, as a result 
of which investigation commenced. P. 
W. 3, who had received an injury was 
examined by the doctor P. W. 5, who 
found the lowing injury on the body 
of P. W. 3: 

“A contused wound 1” lateral to 
the middle line middle of the left 
shoulder blade back 1-1/2” x 1” skin 
deep. Clotted blood seen Sa the site. . 
Age of injuries about 40 hours.” = 
P 5 has given a wound certificate 
Ex. P. 2. According to -P. W. 5 the 
above injury was simple. At this stage 
it may be mentioned that in the evi- 
dence P. W. 5 has ‘stated that the in- ` 
jury was really not on the left shoul- 
der blade as mentioned in Ex. P. 2 but 
on the. right shoulder blade. But noth- 
ing turns‘on this mistake because there 
is no controversy that P. W. 3 did sus- 
tain an injury. 


4. P. W. 5 has also issued the 
post-mortem certificate Ex. P. 4 regard- 
ing the injuries found on the body of 
Siddaiah. The following injuries were 
found on his body: | 

“1. A contused wound on the right 
arm upper third 1” x 2” skin deep. 
Clotted blocd seen. | 

2. A contused wound .on the left 
arm upper third and left forearm 
lower third 1” x 2”. = skin deep, each 


‘-wound clotted blood seen at the site. 


3. A vertical incised wound 5” 
above the right ear 2”x1”x bone deep 


‘clotted blood seen at the site. 


4. A horizontal wound behind 1”' 
lateral to the right ear 1x4’ bone 
deep, clotted blood seen at the site. 
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-  §; An incised wound vertical 4” 
above the left ear 3”x1”x- bone deep 
clotted blood seen. All incised wound 
edges clean margins clear. 


6. A contused wound 1” aktove 
injury No. 5 left side. 1x” bone 
deep. Clotted blood seen. i 
l 7. A vertical contused wound 1” 
above the injury No. 6 left side of Fead 
1”x1/2”x bone deep clotted blood szen. 


8. A lacerated wound inside left 
ear }’x}’x skin deep clotted blood 
seen. 


9. An oblique incised wound on 
the sternum in the middle at the ləvel 
of the nipple 1’x1/4"x bone ceep 
clotted blood seen, on the under sur- 
face of the knee.” 


HiS It is further Hated in the 
post-mortem certificate that fraczure 
of left arm and left forearm were 
detected and that blood vessels and 
nerves were cut. 
the certificate that death was the result 
of shock and haemorrhage due to in- 
juries on the head and injury No. 2. 
At this stage it may be pointed out 
that P. W. 5 in his evidence has-stated 
that injuries Nos. 3 to 7 are injuries 
~on the head, out of which injuries 3, 4, 
6-and 7 are simple and injury : 
is serious. He has further stated that 
injury No. 2 is not a fatal one though 
grievous. l 

6. The appellants denied hav- 
ing committed any offence and accord- 
ing to them the witnesses were giving 
false evidence due to enmity that 
existed between the two families. In 
particular the first azcused pleaded 
alibi on the ground that he had seen 
taken away by his son-in-law at 
Siddavaram and he also adduced evi- 
dence in support thereof. However, 
the first, second, third and fifth accused. 
admitted enmity with the family of 
Siddaiah. 

T. The main evidence relied on 
by the prosecution regarding the 
actual attack on Siddaiah resulting in 
his death was that of P. Ws, t to 4. 
The same evidence was also reliec on 
in respect of the in‘uries statec to 
have been caused to P. W. 3 by the 
fourth accused. The evidence of <hese 
witnesses was to the affect that when 
they were all together with Siddaiah 
on.the evening of June 27, 1966, the 
appellants armed with the weepons 
already mentioned akove, along with 
ten others rushed into the house. The 
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It is also stated in 


` injuries to P., 
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second accused abused Siddaiah and 
saying that he would meet the same 
fate as Peraiah, dragged him out of 
the house while the other accused 
pushed Siddaiah. After Siddaiah was 
dragged out of the house by the second 
accused, the latter hit him on the head 
with the axe and inflicted a number of 
injuries. When Siddaiah fell down 
he was severely Kelaboured by all the 
accused with the weapons that they 
had. Suggestions have been put to 
these witnesses that they never wit- 
nessed any such occurrence and that in 
fact the incident did not take place in 
the house. - 


8. The learned Sessions Judge 
rejected as false the plea of alibi set 
up by the first accused. He also ac- 
cepted as true the evidence furnished 
by P. Ws. 1 to 4, notwithstanding the 
fact that they were close relations of 
the deceased, and that their evidence 
was not liable to be rejected on this 
basis. They were all inmates of the 
house of Siddaiah and their presence 
at the material time was quite natural. 
On the basis of the evidence of P. W. 5, 
the learned Sessions Judge held that 
the incised injuries on the head could 
have been caused only by a weapon 
like an axe. As the evidence disclosed 
that the only person among the accus- 
ed who had such a weapon was the 
second accused, the learned Sessions 
Judge held that those injuries had 
been caused by the second accused. 


9. While considering ‘the ques~ 
tion whether all the five accused came 
in a body fully armed to attack 
Siddaiah with the common intention of 
killing him, the learned Judge after 
adverting to the case of the prosecu- 
tion that apart from the five appellants 
there were ten other persons along 
with them, held that it was highly 
improbable that fifteen persons should 
come to kill an old man like Siddaiah. 
The Court held that it may be that all 
the fifteen persons came to attack the 
sons of Siddaiah, who are alleged to 
have murdered Peraiah earlier in the 
day. The Court further held that if 
the appellants came to attack Siddaiah 
and the other members of his family, 
they would have caused more serious 
A . On the other 
hand, P. W. 3 had only a simple in- 
jury, which he sustained at the hands 
of accused No. 4 when he tried to 
intervene to protect his father. The 
learned Judge was not prepared to ac- 
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cept the case of the prosecution that 
the second accused cried out that 
Siddaiah should meet the same fate as 
Peraiah inasmuch as P. Ws. 1 to 4 have 
not mentioned about the same in their 
statements to the police. Ultimately 
the learned Judge found that the ap- 
pellants did not have the common in- 
tention of killing Siddaiah though they 
may have intended to attack the six 
sons of Siddaiah, who are alleged to 
have murdered Peraiah. On this 
reasoning the learned Sessions Judge 
ruled out the offence under Section 302 
read with Section 34, I. P. C. though 
there was no specific reference to Sec- 
tion 34, L P. C. j 


10. The learned Sessions Judge 
has further found that it cannot be 
said that the accused had the common 
object of killing Siddaiah or that they 
knew that they are likely to cause the 
death of Siddaiah in prosecution of 
their common object. On this reason- 
ing the Court held that each of the ac- 
cused has to be held responsible only 
for the act done by him and not con- 
structively for any act of the other or 
others. So far as the second accused 
wes concerned the Court held that 
when he hit Siddaiah on his head with 
an axe, he must have known that the 
said act is so imminently dangerous 
that death will be caused in the ordi- 
nary course of nature and that he had 
no excuse for inflicting injuries on 
Siddaiah. On the basis of the medical `. 
evidence regarding the fatal nature 
of the injuries on the head of Siddaiah 
the second accused was found guilty of 
the offence of murder under Section 
302, I. P. C. Here again though the 
learned Judge has not specifically 
referred to Section 149, I. P. C. he has 
considered the necessary ingredients 
for making'a person liable under that 
section and ruled out the applicability 
of Section 302 read with Section 149 
LP, C. 


11. The learned Judge then 
considered the application of Section 
148, L P. C. and held that none of the 
accused can be found guilty as their 
acts have not been done in furtherance 
of a common object. However, the 
court held that as the witnesses have 
spoken to other injuries inflicted by 
aecused Nos. 1 and 3 to 5 on Siddaiah 
and which were borne out by the post- 
mortem certificate Ex..P. 4, the said 
accused must be held guilty of an 
offence punishable under Section 324 


A.L R. 
I. P. C. and he accordingly convicted 
them for the same. The learned Judge 
also accepted the evidence of P. Ws. 1 
to 4 and held that the injury found on 
the body of P. W. 3 was caused by the 
fourth accused and for that the latter 
was convicted under Sec. 324, I. P. C. 
Ultimately the second accused was 
convicted under Section 302, I. P. C. 
and sentenced to imprisonment for life 
as there was no pre-meditated design 
to kill Siddaiah. Accused Nos. 1 and 3 
to 5 were convicted for the offence 
under Section 324, I. P. C. and each 
was sentenced to undergo rigorous 
imprisonment for one year. The fourth 
accused was further convicted under 
Section 324, I. P. C. and sentenced to 
imprisonment for six months with the 
direction that the sentences imposed 
on him are to run concurrently. 

12. Against the judgment of 
the Sessions judge convicting the accus- 
ed as above, all the appellants filed 
before the High Court Criminal Appeal 
No. &33 of 1966. In this appeal they chal- 
lenged the findings of the learned 
Sessions Judge convicting them for the 
offences referred to above. The State 
filed Criminal Appeal No. 1031 of 1966. 
According to the State the appellants - 
should have also been convicted under 
Section 148, I. P. C. and that the ac- 
cused Nos. 1 and 3 to 5 should have 
been convicted for offences under Sec- 
tion 302 read with Section 34 or with 
Section 149, I. P. C. 


13. The High Court by its 
judgment under attack has held that 
the conviction of the appellants for the 
offences for which they were found 
guilty by the Sessions Judge was 
correct- and that the sentences imposed 
for thos2 offences were also proper. 
The High Court has accepted as true 
the evidence of P. Ws. 1 to 4 and has 
agreed with all the findings recorded 
by the Sessions Judge against the ap- 
pellants and it has specifically held 
that these conclusions have been 
reached by the trial Court after a fair- 
ly elaborate consideration of the evi- 
dence adduced in the case. In this 
view Criminal Appeal No. 833 of 1966 
filed by the appellants was dismissed. 


14. Regarding Criminal Appeal 
No. 1031 of 1966 filed by the State the 
High Court, we are constrained to re- 
mark, has in a very summary manner 
allowed the same holding accused Nos. 
1 anc 3 to 5 guilty under Section 148 
and also under Section 302 read with 
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Section 149, I. P: C. For the offence 
under Section 148, I P. C. they were 
sentenced to undergo rigorous impri- 
sonment for two years and for the of- 
fence under Section 302 read with Sec- 
. tion 149, I P. C., each of them aas 
been sentenced to imprisonment for 
life with a direction thet the senterces 
are to run concurrently. The view of 
the High Court is-that as the med_cal 
evidence disclosed that death of 
Siddaiah was due to the cumulative 
effect of all the injuries and as all the 
accused have participated in beating 
him, all of them must be considered tc 
have a common object or common in- 
tention thus making each of them licble 
for causing the death of Siddaiah. The 
High Court has further held that wher. 
five persons come together and beat up 
a ‘person, there is no difficulty in hold- 
ing that they had committed an offence 
of rioting under Section 148, I P C 
„Accordingly the appeal of the S:ate 
was allowed and the accused Nos. = 
and 3 to 5 were also convicted fo? 


additional offences, as mentimed 
above. i : 
15. Against the decision of the 


High Court dismissing the appeal oë 
the appellants (Criminal Appeal Nc 
833 of 1966) and allowing the appecl ot 
the State (Criminal Appeal No. 1031 
of 1966), these two appeals have been 
filed by the appellants. 


16. Mr. R. K. Lala, learned 
counsel for the appellants, has urged 
that the conviction of the second ac- 
cused for the offence cf murder under 
Section 302, I. P. Œ. as well as the 
conviction of the other accused arpel- 
lants Nos. 1 and 3 to 5 for the offence 
under Section 324, I. P. C. passec by 
the Sessions Judge and confirmec by 
the High Court is not justified. Tha 
counsel pointed out that P. Ws. 1 to 4 
are bitterly inimical to the family cf 
the appellants. Even according to 
their evidence, over and above the ar- 
pellants, there were 10 other persors 
along with them. Having eliminated 
the application of Seczion 34, I. Es C: 
there was no clear evidence regarding 
the individual offence, if any, cormiz- 
ted by the appellants. The cotnsel 
further urged that the appreciatior. cf 
the prosecution evidenze is faulty as t 
was inconsistent in maczerial particulars 
and it was not safe to act on such ev- 
dence. He further urged that the plea 
of alibi of the first appellant should 
have been accepted. 
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. High Court is erroneous. 


. injuries were the 
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17. Mr. P. Ram Reddy, learned 
counsel for the State, on the other 
hand, pointed out that the conviction 
of the appellants by the learned Ses- 
sions Judge has been confirmed by 
the High Court in Criminal Appeal 
No. 833 of 1966. Both the Courts have 
concurrently accepted the evidence of 
P. Ws. 1 to 4 as true and have given 
good reasons for acting on their evi- 
dence. 


18. So far as the conviction of 
the appellants for the offences for 
which they were found guilty by the 
Sessions Judge and confirmed by the 
High Court is concerned, we are of 
the opinion that the learned counsel 
for the appellants has not been able 
to satisfy us that the decision of the 
The second 
accused has been found guilty for the 
offence of murder under Section 302, 
I. P. C. and that is fully justified by 
the evidence of P. Ws. 1 to 4, who have 
spoken to the infliction of the injuries 
on the head of Siddaiah by him with 
an axe. The medical evidence furnish- | 
ed by P. W. 5 establishes that the head 
fatal injuries. 
Injuries Nos. 3 to 7, noted in the post- 
mortem certificate Ex. P. 4 were head 
injuries which could have been caused 
only by a heavy cutting weapon like 
an axe. If that is so, the second ac- 
cused has been rightly found guilty of 
the offence of murder under Sec- 
tion 302, I. P. C. by both the Courts. 


- Therefore his appeal is totally devoid 


of any merit. 


19. Regarding accused Nos. 1 
and 3 to 5, it is to be noted that they 
have been found guilty of the offence 
under Section 324, I. P. C. by the Ses- 
sions Judge. Their conviction again 
is rested on the evidence of P. Ws. 1 
to 4. That P. W. 3 sustained an injury 
is clear by the wound certificate Ex. 
P. 2 and therefore the conviction of 
the fourth accused for causing hurt to 
P. W. 3, is justified. Similarly, accus- 
ed Nos. 1 and 3 to 5 have been convict- 
ed under Section 324 for causing other 
injuries found on the body of Siddaiah. 
Here again the evidence of P. Ws. 1 
to 4 shows that these accused caused 
the other injuries found on the body 
of Siddaiah. Therefore, their convic- 
tion for the said offence by the two 
Courts is also justified. Both the- 
learned Sessions Judge and the High 
Court have elaborately considered the 
evidence in the case and have given 
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u concurrent finding against the ap- 
pellanits. We do not propose to ‘cover 
the ground over again. There is no 
merit in the appeal challenging the 
dismissal by the High Court of Crimi- 
nal Appeal No. 833 of 1966. 


20. The more serious attack 
against the decision of the High Court 
_is regarding allowing the appeal of the 
State by the High Court. The counsel 
for the appellants pointed out that the 
charge against accused Nos. 1 and 3 
to 5 was one under section - 302 read 
with section 34 I. P. C. whereas the 
conviction by the High Court is for the 
offence under section 302 read with 
section 149, I. P. C. The contention of 
the counsel is that when a charge has 
been framed under section 302 read 
with section 34 I. P. C., no conviction 
can be based under section 302 read 
. with section 149 I. P. C. The learned 
counsel further urged that in any 
event the High Court has without 
adverting to the reasons given by the 
Sessions Judge for acquitting the accus- 
‘ed for the offence under section 302 
read with section 34.or section 302 
read with section 149 I. P. C. has very 
summarily found them guilty of , the 
latter offence. The High Court has not 
found what the common object or 
common intention of the appellants 
‘was, more especially when the trial 
court has categorically found that the 
appellants had no. common intention 
of killing Siddaiah nor had they the 
common object- of causing his death. 
It is pointed out that the High Court 
has made a very serious mistake when 
it assumed that the medical evidence 
disclosed that the death of Siddaiah 
was due to the cumulative effect of all 
the injuries found on his body. 


21. Mr. Ram Reddy, Tearned 
counsel for the State, on the other 
hand, urged that the’ conviction for an 
offence under Section 302 read with 
S. 149, I. P. C. is perfectly legal even 


when the charge is one a Sec. 302 - 


read with section 34 I. C. The 


counsel further urged that unless the: 


appellants are ‘able to satisfy . this 
Court that any prejudice has been 
caused to them, the conviction cannot 
be interfered with merely on the 
ground that no charge under section 302 
-read with section 149 I. P. C. has been 


framed. In this connection the counsel - 


drew our attention to the decision of 
this Court in Nanak Chand v. The 
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State of Punjab, (1955) I SCR 1201 = 
AIR 1955 SC 274 where the distinction 
between section 34 and section 149 
I. P. C. has been discussed and accord- 
ing to him this distinction has been 
properly borne in mind by the High 
Court. He has also referred us to the 
decisions in Willie' (William) Slaney v. 
The State of Madhya Pradesh, (1955) 
2 SCR 1140 = (AIR 1956 SC 116) and 
Tilkesk war Singh, v. The State of 
Bihar, (1955) 2 SCR 1043 = (AIR. 1956 
SC 23&) in support of his contention 
that unless the appellants are able to 
establish that they have been prejudic- 
ed by their being convicted under. Sec. 
149, I. P. C. when the charge was under 
section 302 read with section 34 I. P. C., 
their conviction under section 149 


_I. P. C. cannot be considered to be 


illegal. Mr. Ram Reddy pointed out 
that the prosecution evidence establish- 
es that the appellants came in a body 
armed with dangerous weapons and. 
inflicted injuries on Siddaiah resulting 
in his death. Under those circum- 
stances the conviction for the offence 
under Section 148, I. P. C. was also 
justified. We are not inclined to 
accept the contention of Mr. Ram 
Reddy that the High Court was justifi- 
ed in allowing Criminal Appeal No. 
1031 o2 1966. filed by the State.. In 
this case it is not necessary for us ‘to 
consider the question whether the con- 
viction under Section 302 read with 
Section 149 is legal when the charge 
was under Section 302 read with Sec- 
tion 34, L P. C. as the High Court has 
not found the facts necessary for a 
conviction under Section 302, I. P. C. 
read wth Section 34 or under Section 
302 read with Section 149, I. P. C. 
Therefcre we do. not propose to refer 
in detail to the principles laid down 
in the decisions referred to above. 


22. It is needless to state that 
there is a clear distinction between the 
provisions of Sections 34 and 149, 

. C. and the two sections should 
not be confused. ‘The principal ele- 
ment in Section 34 is the common 
intention to commit a crime. In fur- 
theranc2 of the .common intention 
several acts may be done by several 
persons resulting in the commission off 
that crime., In such a situation Sec- 
tion 34 provides that each one of them 
would be liable for that crime in the 
same manner as if all the acts result- 
ing in that crime had been done by] . 
him alone. On the other hand, there 


+ 


1971 


is no question of common intention in 
Section 149. An offence may be com- 
mitted by a member of an unlawful 
assembly and the other members will 
be liable for that offence although 
there was no common intention be- 
tween that person and other members 
of the unlawful assembly to commit 
that offence provided the conditions 
laid down in the section are fulfilled. 
Thus if the offence committed by that 
person is in prosecution of the com- 
mon object of the unlawful assembly 
or is such as the members of that as- 
sembly knew to be likely to be com- 
mitted in prosecution of the commcn 
object, every member, of the unlawfal 
assembly would be guilty of that of- 
fence although there may have been 
no common intention and no partici- 
pation by the other members in the 
actual commission of that offence. Un- 
fortunately, there is no indication -n 
the judgment of the High Court that 
the above distinction has been kept in 
mind. The Sessions Judge, has aftar 
considering the facts, specifically ruled 
out the application of Sections 34 and 
149, I. P. C. The High Court when 
reversing that order of acquittal, 
should have discussed the matter and 
given adequate reasons for holding 
these conuecd guilty under Section 149, 
i P. C. 


23. On the other hand, the 
High Court has very summarily deelt 
with the Criminal Appeal No. 1031 of 
1966 filed by the State and interfer- 
ed with the order of acquittal passad 
by the learned Sessions Judge under 
Section 148 and Section 302 read with 
Section 34, I. P. C. We have already 
pointed out that the learned Sessions 
Judge has categorically considered tne 
question of liability, if any, of the ap- 
pellants under Section 302 read with 
Section 34 as well as uncer Section 302 
read with Section 149, I. P. C. thouzh 
he has not referred in specific terms 
to See. 34 or S. 149, I. P. C. The finding 
of the learned. Sessions Judge is 
that the appellants had no common 
intention of killing Siddaiah. Similar- 
ly, he has also held that the accused 
did not have the common object of 


killing Siddaiah or that they knew that. 


they are likely to cause the death of 
Siddaiah in prosecution of thair 
common object. We have already 
adverted to the discussion by ihe 
learned Sessions Judge on these two 
aspects and in our opinion the trial 
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Court has eliminated the application of 
Sections 34 and 149, I. P. C. The 
learned Sessions Judge has also held 
that Section 149, I. P. C. does not ap- 
ply and the accused can be held guilty 
only for their individual acts. It hasi 
also been further found that the acts 
of the accused were not done in fur- 
therance of any common object. In 
the face of the above finding, one 
would expect the High Court to deal 
with those aspects, especially when it 
was differing from the order of ac- 
quittal passed by the trial Court. The 
High Court has not recorded any find- 
ing as to what was the common object 
or the common intention: of the appel- 
lants, nor has it recorded any finding 
as to what was the criminal act done 
by the appellants in furtherance of 
their common intention or what was 
the offence committed in prosecution 
of the common object. The High 
Court has also committed a serious 
mistake when it has proceeded on the 
basis that the medical evidence dis- 
closed that the death of Siddaiah was 
due to the cumulative effect of all the 
injuries found on his body. We have 
already referred to the medical evi- 
dence furnished by P. W. 5 that the 
injuries on the head were fatal injur- 
ies, as also to the finding of the 
learned Sessions Judge that those 
injuries were caused by the second 
accused who had an axe. This finding 
has been accepted by the High Court, 
when it dismissed Criminal Appeal 
No. 833 of 1966 and there is no indi- 
cation when it dealt with the appeal 
of the State that it was taking a dif-| . 
ferent view. In view of these circum- 
stances we are of the opinion that the 
conviction by the High Court of the ac- 
cused Nos. 1 and 3 to 5 for offences 
under Section 148 and Section 302 read 
with Section 149, I. P. C. was not 
justified. We are further of the opinion 
that the High Court should not have 
interfered with the order of acquittal 
passed by the learned Sessions Judge 
in respect of those offences, 


`~ 24. -° To conclude the dismissal 
by the High Court of Criminal Appeal 
No. 833 of 1966 was correct and to 
that extent the above appeals are dis- 
missed. The High Court was not 
justified in allowing the appeal of the 
State (Criminal Appeal No. 1031 of 
1966) and as such the conviction of 
the accused Nos. 1 and 3 to 5 for the 
offences under Section 148 and Sec- 
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tion 302 read with Section 149, T. P. C. 
and the sentences imposed on them for 
the said offences are all set aside and 
those accused are acquitted . of the 
said offences. The above appeals are 
allowed to that extent, the result 
being, that Criminal Appeal No, 1031 
of 1966 filed by the State before the 
High Court will in consequence stand 
dismissed. a 
Order accordingly: 





AIR 1971 SUPREME COURT. 1474 © 
(V 58 C302) 


(From Allahabad: AIR 1963 All 
541 (FB)) 


C. A. VAIDIALINGAM AND | 
A. N. BAY, JJ. 


! Raja Shatrunjit (dead) by his Iegal 
representatives, Appellants v, Moham- 
mad Azmat Azim. Khan and others, 
Respondents. 

Civil Appeal No. 1007 of 1967, D/- 
21-4-1971. E 

(A) Debt Laws — U. P. Zamindars’ 
Debt Reduction Act (15 of 1953), Sec- 
tion 4 (as amended by Act 20 of 
1962) —- Requirements for claiming 
relief — The requirement that the 
mortgaged property must be one 
“charged under the decree” for obtain- 
ing relief against a decree is dispens- 
ed with by the 1962 Amendment — 
Only requirement is that the. mortgag- 
ed property must consist of estate ac- 
quired under the U. P. Zamindari Abo- 
lition and Land Reforms Act. i 

i (Para 7) 


-  (B) Debt Laws — U. P, Zamindars’ 
Debt Reduction Act (15 of 1953), Sec- 
tion 4 (as amended by Act 20 of 1962) 
— Review of order under the Act — 
Order rejecting relief under the Act on 
ground that conditions of Section 4 are 
not satisfied can be reviewed after the 
retrospective amendment of the sec- 
tion in 1962 — (X-Ref.: — Civil P. C. 
(1908), Order 47, Rule 1) — AIR 1963 
All 541 (FB), Affirmed. (Para 13) 

As the Amendment in 1962 enacts 
a deeming provision which changed 
the law as it existed retrospectively, 
the order rejecting relief must be held 
to be suffering from the error on the 
face of the record. Secondly, the 
Court is entitled to give relief under 
the Act notwithstanding any provision 
of the Civil P. C. ; (Para 13) 


EO/EO/C6/71/DVT/P 


A. LR. 


Cases Referred: Chronological Paras 
(1962) 1962 All LJ 88 = 1962 
All WR (HC) 81, Bannu Mal v. 
Bashir Ahmad Khan g 
(1953) AIR 1953 SC 244 (V 40) 
= 1953 SCR 773 = 1953 Cri LJ 
1094, State of Bombay v. 
Pandurang Vinayak 
(1952) 1952 AC 109 = (1951) 2 
All ER 587, East End Dwelling 
Co., Ltd. v, Finsbury Borough 
_ Council ° 
(1900) 27 Ind App 197 = ILR 24 
Mad. 1 (PC), . Rajah Kotagiri 
Venkata Subbamma Rao v. 
Rajah Vellanki Venkatrama 
Rao .! 13 
_ Dr. C. B. Agarwala, Sr. Advocate, 
(Mr. Akhtar Husain, Advocate, with 
him), for Appellants; Mr. Danial A. 
Latifi, Sr. Advocate (Mr. M. I. 
Khowaja, Advocate, with him), for 
Respondent No. 1. 
. .. The. Judgment of the Court was 
delivered by : : 
RAY, J.: — ‘This appeal is by 
certificate from the judgment of the 
Allahabad High Court dated 30 April, 
1963. Leave was granted by the 
or aaa High Court on 21 February, 
66. 


if 
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2. The facts are these. On 4 
Octobar, 1939 thei appellant obtained a 
decree under the U. P. Encumbered 
Estates Act, 1934 against . Sardar 
Mujibul Rahman, Khan for the sum 
of Rs. 1,31,040-1-0 with costs and 
future interest at 34% p. a. on the 
basis of a secured debt. Sardar 
Mujibul Rahman Khan the judgment . 
debtor died on 24 April, 1949. There- 
after the judgment debtor’s sons who 
were brought on record on 21 April, 
1953 applied for reduction of the 
decretal amount under Section 4 of the 
U. P. Zamindars’ Debt Reduction Act, 
1952 ‘Act XV of 1953). The applica- 
tion was rejected by the Special Judge, 
Kheri on 18 February, 1957. The 
Special Judge held that unless and 
until the decree charged the mort- 
gaged property no reduction of debt 
could be ordered under the U. P. 
Zamindars’ Debt Reduction Act, 1952 
and that the decree was not one such. 


The judgment debtor filed an appeal 


against the said order of the Special 
Judge. The appeal was heard on 27 
November, 1962 by the Full Bench of 
the Allahabad High Court upholding 
the order of the Special Judge and dis- 
missing the appeal which was treated 
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as revision. Shortly after the dismi3 - 
sal of the revision petition the U. =. 
Zamindars’ Debt Reduction Act, 1952 
was amended by U, P. Zamindars’ 
Debt Reduction (Amendment) Act, XX 
of 1962. The Amendment Act of 1982 
received the assent of the President on 
27 November, 1962 which happened 39 
be the date of the order of the High 
Court on the revision application. Tha 
amendment was published in tha 
Gazette on 4 December, 1962 and cama 
into force on that date. The judz- 
ment debtor thereafter on 20 February 
1963 filed an application for review 
against the order of the Full Benea 
dated 27 November, 1962. 


3. The High Court in accor} 
ance with the order of the majoricy 
accepted the review application of tha 
judgment debtor. and set aside the 
order of the Special Judge rejectins 
the judgment debtors application 
under Section 4 of the Zamindars’ 
Debt Reduction Act, 1952 and remani- 
ed the case to the Special Judge fxr 
disposal of the same in accordance 
with the provisions cf the U. P. 
Zamindars’ Debt Reduction Act, 1932 
as amended by Act 20 of 1962. 


4, Two questions arise in tte 
present appeal. First, whether Seéc- 
tion 4 of the U. P. Zamindars’ Debt 
Reduction Act, 1952 could be invok=d 
by the judgment-debtor, sécond-7, 
whether the High Court could accece 
to the application of the judgment 
debtor. 

5. Section 4 of the U. P. 
Zamindars’ Debt Reduction Act, 152 
(hereinafter referred tə as the 15%2 
Act) in so far as it is necessary for the 
purpose of the present appeal is as 
follows: 


“Powers to reduce debts 
passing of decree: (1) Notwithstanding 
anything in the Code of Civil Proe:- 
dure, 1908 or any other iaw, the Cotrt, 
which passed a decree to which tris 
Act applies relating to a secured dett, 
shall on the application either of ihe 
decree-holder or judgment-debtcr, 
proceed as hereinafter stated. 


(2) Where the mortgaged property 
(charged under the decree) consrts 
exclusively of estate and such estate 
has been acquired under the pn- 
visions of the U. P. Zamindari Aboi- 
tion and Land Reforms Act, 1950, 72e 
Court shall — 

x x x x x x 


afer 
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(3) Where the mortgaged property 
(charged under the decree) consists 
partly of estate and partly of property 
other than ee the Court shall — 

x x x =-x x” 
The words ‘charged under the. decree’ 
are shown in brackets only to indicate 
that these words were deleted by 
Amendment Act 20 of 1962. It is þe- 
cause of the amendment that the 
judgment debtor made an application 
to the High Court for review of the 
order dated 27 November, 1962 reject- 
ing the judgment debtor’s application 
under Section 4 of the. 1952 Act. As 
to what the Court shall do under sub- 
sections (2) and (3) of Section 4 of 
the 1952 Act is calculation of the 
amount and reduction of the same in 
accordance with the provisions of the 
Act. The working out of these details 
for calculation and reduction of debt 
does not arise in the present case. 


6. The Amendment Act 20 of 
1962 which deleted the words “charg- 
ed under the decree” occurring in 


‘both sub-sections- (2) and (3) of Sec- 


tion 4 of the 1952 Act immediately 
after the words “mortgaged property” 
was made effective as from the date of 
enforcement of the U. P. Zamindars’ 
Debt Reduction Act, 1952, namely, 25 . 
May, 1953. 


Ti The reason for this amend- 
ment given in the Objects and Reasons 
of the U. P. Zamindars Debt Reduc- 
tion (Amendment) Act, 1962, was 
because. the High Court of Allahabad 
in the case of Banu Mal v. Bashir 
Ahmad Khan, 1962 All LJ 88 held 
that the Court was powerless to reduce 
debts after the passing of the decree 
unless the mortgaged property was 
charged under the decree. The effect 
of the Amendment was to give relief to 
mortgaged property mihin the con~. 
templation of the Act. 


8. As a result of the amend- 
ment first it is to be a decree to which 
the 1952 Act applies, secondly, it is to 
be a decree relating to a secured debt 
and, thirdly, the mortgaged property 
is to consist of estate which has been 
acquired under the provisions of the 
U, P. Zamindari Abolition and Land 
Reforms Act, 1950. If these tests are 
satisfied the decree holder or the judg- 
ment debtor has the right to 
apply to the Court and the court shall 
on the application proceed in accord- 
ance with the provisions of the Act. 
The Court under this section is 
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the Court of the Special Judge which 
passed the decree. In the present case, 
it is indisputable that it is a decree 
relating to secured debt, and the mort- 
gaged property consists of an estate 
which has been acquired under the pro- 
visions of the U. P. Zamindari Aboli- 
tion and Land Reforms: Act, 1950. 


9. The appellant (judgment- 
debtor or appellant before High Court?} 
applied under Section 4 of the 1952 
Act as it stood prior to its amendment 
by Act 20 of 1962 on 24/25 August, 
1955 in the Court of the Special Judge, 
first-grade, Kheri. The Special Judge 
held that the decree against the ap- 
pellant was not one which could’ be 
said to be against the mortgaged pro- 
perty charged under the decree. The 
appellant (judgment-debtor or appel- 
lant before High Court?) also lost 
before the High Court under the order 
dated 27 November, 1962.. The appel- 
lant (judgment-debtor, or appellant 
before High Court?) made an applica- 
tion for review of the judgment of the 
High: Court dated 27 November, 1962. 

10. The. effect of the amend- 
ment of the 1952 Act is embodied in 
Section 2 of the Amendment Act, 1962 
which is as follows:— 

: “The . P. Zamindars’ Debt 

Reduction Act, 1952 shall as to the date 
of this enforcement have effect subject 
to the amendments made by this Act 
as if this Act had~been in force on all 
material dates: 

Provided that nothing in. this sec- 
tion shall apply to a debt which has 
been discharged prior.to the date ‘of 
enactment of this Act. 

11. The Amendment Act there- 
fore provided that the amendment 


took effect as if the Amendment Act | 


had been in force on all material dates. 
- The effect of such a-deeming clause 
was stated by this Court in State of 
Bombay v. Pandurang Vinayak, .1953 
SCR 773 at p..778 = (AIR 1953 SC 244 
at p. 246) as follows:— 

“When a statute enacts that some- 
thing shall be deemed to have been 
done, which in fact and truth was not 
done, the Court is entitled to ascertain 
for what purposes and between what 
persons the statutory fiction is to be 
resorted to and full effect must be 
given to the statutory fiction and it 
should be carried to its Jenteal conclu- 
sion”. 


The statutory fiction was introduced 


to give full effect to. Section 4 of the 


‘always passed simple decrees. 


ALR. 


1952 Act by conferring on the debtors 
and creditors the right to apply to the 
Court for calculation and reduction of 
debt. It was realised that Courts 
It was 
noticed that mortgaged property was 
not and could not be charged under 
the decree. It was therefore appreciat- 
ed that unless the words “charged 
under the decree” were.deleted the 
section could never give any relief to 
any landlord whose estate had been 


acquired. 


12.° This Court in the Bombay 
case referred to the observations of 
Lord Asquith in East’ End Dwellings 
Co., Ltd. v. Finsbury Borough Coun- 
cil, 1952 AC 109 that - 


“If you are bidden to teat an 
imaginary state of affairs as real, you 
must surely, unless . prohibited from 
doing so, also imagine as real the con- 
sequences and incidents which, if the 
putative state of affairs had in fact 
existed, must inevitably have flowed 
from or accompanied it ......ccccccccees F 
The statute says that you must imagine 
a certain state of affairs; it does not 
say that having ‘done so, you must 
cause or permit your imagination to 
boggle when it comes to the inevit- 
able corollaries of that state of 
affairs”, 

These observations indicate that the 
words ‘‘charged under the decree” in 
Section 4 (2) of the 1952 Act were 
never there with’ the inevitable con- 
sequence that the only statutory re- 
quirement is whether the mortgaged 
property consists ‘of estate which has 


been acquired under the provisions of ~* 


the U. P. Zamindari Abolition and 
Land Reforms Act, 1950. 


13. On 27 November, 1962 
when the matter was heard by the 
High Court, this ‘amendment did not 
come into the statute book. That is 
why the judgment-debtor made an 


- application to bring it to the notice of 


the High Court that the law was that 
the words “charged under the decree” 
were always deemed to have -been 
deleted -and this law was effective 
from the date of coming into force of 
the. 1952 Act on 25 May, 1953. The 
High Court by a majority opinion was 
of the view that the judgment-debtor 
should be given relief. Under Order 


47 of the Code of Civil Procedure the ~ 


principles of review are defined by 
the Code and the words “any other 
sufficient reason” in Order 47 of the 

i 

| 

| 
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Code would mean a reason sufficient 
on grounds analogous to those speci- 
fied immediately previously in that 
order. The grounds for review are the 
discovery of new matters or evidence 
which, after the exercise of due dilig- 
ence, was not within his knowledge or 
could not be produced by him at the 
time when the decree: was passed or 
order made, or the review is asked 
for on account of some mistake or 
error apparent 
record. In Rajah Kotagiri Venkata 
Subbamma Rao v. Rajah Vellenki 
Venkatrama Rao, (1900) 27 Ind App 
197 (PC), Lord Davey at page 208 of 
the Report said that 

“the section does not autharise 
the review of a decree which was 
right when it was made on the ground 
of the happening of some subsequent 
event,” 


Counsel for the appellant submited 
that when the High Ccurt decided the 
matter, the High Court: applied the 
law: as it .stood and a subsequent 
change of law could not be a grcund 
for review. The appellant’s consen- 
tion is not acceptable in the present 
ease for two principal reasons; first, 
it is not a subsequent law. It is the 
law which all along was there from 
1952. The deeming provision is fully 
effective and operative as from 25 
May, 1953 when the 
into force. The result is that the 
Court is. to apply the legal provision 
as it always stood. 
fore, be error on the face of the 
record, The error would be that the 


law that was applied was not the law. 


which is applicable. Secondly, Sec- 
tion 4 of the 1952 Act confers power 
on the court to apply the law not- 
withstanding any provision contained 
in the Code-of Civil Procedure. There- 
fore the application though. intituled 
an application for review was not so. 
The substance and not the form of 
the application will be decisive. 


14, The appellant (judgment- 
debtor or appellant before High 
Court?) could not have applied ta the 
Special Judge at Kheri after the deci- 
sion of the High Court on 27 Norem- 
ber, 1962 to apply the law as it stood 
to the facts and circumstances of the 
case. The appeal from the order of the 
Special Judge, Kheri was heard by the 
High Court and, therefore, the appel- 
lant rightly applied to the High Court. 
It appears from the record of the case 


State of M. P. v. Shiv Kunwarbai 


_ President. 


on the face of the- 


1952 Act came - 


It would, there- - 
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that when the matter was heard before 
the High Court fhe appellants coun- 
sel brought to the notice of the High 
Court that the Act -was going to be 
amended and awaited assent of the 
In the present case, it is 
a pre-eminent consideration to be kept 
in the forefront that the 1952 Act was 
amended to confer benefit on judg- 
ment debtors of the type of the ap- 
pellant.. This is a special legislation 
conferring rights and reliefs within a 
specially created jurisdiction. The 
decree is treated like a decree of the 
Civil Court. The execution of the 
decree is not within the province of 
the provisions of the Code of Civil 
Procedure. ' There are special Acts for 
execution of decrees of the type in 
the present appeal. The Special 
Courts have been given power to grant 
remedies or reliefs to the judgment 
debtor as well as the decree-holder. 
Section 4 of the 1952 Act conferred 


right to apply to the Court notwith- 


standing any provision contained in 
the Code of Civil Procedure. The 
High Court was, therefore, right in 
making the order as a Court could 
have made at the date on which the 
appeal was heard. | 

15. For these reasons the ap- 
peal fails and is dismissed. Each party 
will pay and bear its own costs. 


Appeal dismissed. 


i 


AIR 1971 SUPREME COURT 1477 
(V 58 C 303) — 


(From Madhya Pradesh:. AIR 1967 
Madh Pra 6) 
S. M. SIKRI, C. J., G. K. MITTER, 
K. S. HEGDE, A. N. GROVER AND 
P. JAGANMOHAN REDDY, JJ. 


- The State of Madhya Pradesh. (In 
both the Appeals), Appellant v. Smt. 
Shiv Kunwarbai etc., Respondents. 

Civil Appeals Nos. 1164 and 1165 
of 1967, D/- 20-4-1971. 

Houses and Rents — M. P. Gov- 
ernment Premises (Eviction) Act (16 
of 1952), Section 3 — Order of evic- 
tion was held not sustainable as Gov- 
ernment failed to satisfy the Court 
that the premises in question was 
Government premises — (X-Ref.: 
Section 4) — (X-Ref.: — C. P. €. 
(1908), Section 9) —— AIR 1967 Madh 
Pra 6, Affirmed. (Para 4) 
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When attempts are made to de- 
prive a person of his lawful inherit- 
ance it must be shown by irreproach- 
able evidence that the person in pos- 
session ceased to have any interest 
therein at a particular point of time 
and that by some ‘process of law the 
Property vested in the person seeking 
to eject the former lawful possessor. 

e: (Para 4) 

Where the order of confiscation of 
jagirs passed ‘by the Ruler contains a 
declaration that a .particular jagir- 
holder was ‘to have full . use of ‘the 
premises in question. for her Tifetime 
and that after her lifetime the pro- 
perty ‘would be taken ‘possession of 
‘by the Huzur, it cannot be said that 
the premises was confiscated by ‘the 
Ruler by the order and there was re- 
grant of the premises for the donee’s 
lifetime. (Para 4) 


The fact that some only of the 
properties set forth in the declaration 
and claimied by the Ruler as private 
property “were accepted as such” by 
the Government following the merger 
of the State does not Jead to the ‘in- 
ference that all the other items of 
property (including the premises in 
question) in the declaration were 
taken over ‘by an Act of State. There 
must ‘be some positive: evidence of such 
Act i.e., there must be finding with 
regard to such other items of property 
that they appertained to the Ruler as 
distinct from his private property. 

(Para 4) 


Mr. M. S. K. Sastri, Advocate, and 
Mr. M. N. Shroff, Advocate for Mr. 
I. N. Shroff, Advocate, for Appellant, 
in both the Appeals; Mr. B. R. L. Iyen- 
gar, Sr. Advocate, (M/s, R. A. Gupta 
and K. B. Rohatgi, Advoeates, with 
him) (In C. A. No. 1164 of 1967) and 
Mr. P. C. Bhartari, Advocate, and M/s. 
J. B. Dadachanji, O. C. Mathur and Ra- 
vinder Narain, Advocates of M/s. J. B. 
Dadachanji and Co. (In C. A. No. 1165 
of 1967), for Respondents. : 

The Judgment ofthe Court was 
delivered by 

MITTER, J.: The State of Madhya 
Pradesh has come up in appeal to this 
Court from two orders of the State 
High Court allowing two writ petitions 
filed by the two respondents herein for 
quashing the orders of eviction made 
against them under S. 3 of the Madhya 
Pradesh ‘Government Premises (Evic- 
tion) Act. : 


A. L R. = 

2, The facts in Civil Appeal 
No. 1164 of 1967 are as follows. Many 
years back, a former Ruler of the 
Indian State of Jhabua in Central 
India had given a jagir to his mis- 
tress, Paswanji Smt. Navratanbai. 
Navratanbai had either purchased or 
constructed two houses on College 
Marg. According ło the Writ Petition 
filed in the High Court the acquisition 
was out of her private funds; This 
‘was net. however admitted in the 
return to the petition. The suecessor 
of the former Ruler Dilipsingh pur- 
‘ported to forfeit the jagir in the year 
1943. The order of forfeiture is not 
on record but is sought to be borne out 
by an order dated Ist April, 1948, 
evidently made in anticipation of the 
merger of the State in the Union of 
‘Madhya Bharat which took place on. 
June 29, 1948. The order addressed to 
Paswanji Navratanbai ran: 

“In September 1943 your jagir 
was confiscated to the State and you 
were granted Rs. 100/- per month by 
way of allowance vide Parwana No. 
1735, dated 23-9-1943 and this amount 
was being paid to you on behalf of the 
Huzur from the civil list because such 
types of allowances etc, are paid from 
it. But now as new arrangements are 
being made regarding the States of 
Malwa and there is, likelihood of reduc- 
tion in the percentage of the civil list, 
therefore, the aforesaid monthly al- 
Jowane2 shall henceforth be paid to 
you every month from State Treasury 
from generation to generation. 

You may reside in the two big 
houses of Khasgi during your lifetime 
in which you are residing at present. 
After your lifetime both these houses 
shall ba taken in ‘possession of the 
Huzur. You shall’ have no right to 
sell or mortgage or create any charge 
on these houses.” | 
There is another Huzur order on record 
dated 30th March, 1948 purporting to 
declare a large number of immovable 
properties as the private property of 
the Ruler and the ruling family, Among 
the properties set out at the foot of the 
order ere mentioned: 

“6. (e) All houses which are oc- 
cupied by Babu Ramsingh 

(f) All houses which are in the oc- 
cupancy of Navratanbai”’, 

When the question! of settling the list 
of private properties of the Rulers of 
the integrating States in Madhya Bha- 
rat came up before the Government of 


t 
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India, the Political and External De- 
partment of the Madhya Bharat Secre- 
tariat passed an order recording a deci- 
sion regarding the settlement of pri~ 
vate properties of the State of. Jhazua. 
The memorandum dated July 25, 1949 
of the Madhya Bharat Secretariat, Poli- 
tical and External Department, stows 
that each department concerned had to: 
take action for handing over all the 
property to the Ruler concerned and. 
to see that no property out of the 
properties belonging to the Ruler and/ 
or the State before the formation of 
Madhya Bharat was left with the Ruler 
excepting the properties in the enclos- 
ed list. The relevant list for the Ruler 
of Jhabua did not include the prcper- 
ties. occupied either by Bapu Rams_ngh 
or Paswanji Navratanbai. Paswaniji 
Navratanbai protested against the 
inclusion of her houses in the list 


of private properties made out by the. 


Ruler of Jhabua and addressel a 
memorandum to the Raj Pramuki of 
Madhya Bharat Union for amendment 
of the inventory submitted by the said 
Ruler, No steps appear to have Deen. 
taken to evict Navratanbai from the 
said premises in her lifetime. On 30th 
April 1962 the Executive Engineer, 
District Dhar, submitted an app ica-< 
tion under S. 3 read with S. 4 of the 
Madhya Pradesh Government Premises 
(Eviction) Act, 1952 for the evictica of 
the respondents in Appeal No, 1164 of 
1967 from the two properties former- 
ly belonging to. Navratanbai before 
the Sub Divisional Officer, Jhabua, 
constituted the competent authority 
under the Act. An order of eviction 
made by the Sub Divisional Ofcicer 
was upheld in appeal to the Colleztor, 
Shivkunwarbai, widow of late Bapu 
Gordhansinghji, son of Navratanbai 
filed a writ petition in the High Courf 
‘for quashing the said order. Appeal 
No. 1164/1967 is from the said order. 


3. The facts in the other ap- 
peal ie. 1165 of 1967 are similar to 
the facts just narrated. In this case 
the same former Ruler had grant-d a 
jagir to his son Ramsingh by his mnis- 
tress Paswanji Bhagirathibai. The 
succeeding Ruler purported to forfeit 
the jagir and granted a monthly al~ 
lowance of Rs. 100/-. An order simi- 
lar to the one dated 30th March 1948 
already mentioned was passed while 
the order of April 1, 1948 affected 
Ramsingh as it did Navratanbai in the 
other case. There was an order of 


. On the 
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eviction as in the other case followed 
by a writ petition to the High Court. 


oOo A The central question in: these 
two appeals is, whether the State of 
Madhya Bharat ever became entitled 
to these properties in the facts and. 
circumstances. mentioned which justifi- 
ed its attempt to evict the respondents: 
under the provisions. of - the Act. of 
1952. This. would depend on the find- 
ing as to whether these properties. 
were taken over by the Union. of 
Madhya Bharat following. the merger 
of the State of Jhabua therein in 1949.. 
The fact. that.some only of the proper- 
ties: set forth in the declaration of Ist). 
April 1948 and claimed by the Ruler 
as private property “were accepted. as 
such” by the Government of Madhya 
Bharat does not. lead to the inference 
that all. the other items of property in 
the said declaration were taken over 
by an Act. of State. There must. be 
some positive evidence of such Act. It 
is. also: possible that. the list had. wrong- 
ly included properties. belonging to 
citizens of the State of Jhabua about 
which there was no adjudication. The 
records only show that out of the list 
of properties submitted by the Ruler, 
a. certain number of them was treated 
by the Government of India as being 
his private properties. There was no 
finding with regard to the others that 
they appertained to the Ruler as. dis- 
tinct from his private- property. As 
these properties originally belonged to 
the predecessors-in-interest of the res- 
pondent ie. in C. A. 1164/1967 and the 
respondent in C. A. 1165/1967 there 
must be some evidence of displacement 
of their title before the Eviction Act 
could be made applicable to them. In 
order to succeed in the appeals the 
appellant must first establish that the 
properties. had been confiscated. by the 
Ex-Ruler and had ceased to belong to 
Navratanbai or Bapu Ramsingh, The 
order of April 1, 1948 records the con- 
fiscation of the jagirs and does not 
record that the houses in the posses- 
sion of Navratanbai were similarly con- 
fiscated, assuming that confiscation was 
possible by a mere order of this type. 
other hand, the order 
shows that Bai Navratanbai 
was to have full use of the houses for 
her lifetime but she was not to sell or 
mortgage the same. The declaration 
that after her lifetime the property 
would be taken possession of by the 
Huzur does not amount to an order of 
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confiscation and a re-grant thereof for 
the donee’s lifetime. If the properties 
remained the property of Navratanbai 
after the passing of the said order of 
1948 nothing was done thereafter to 
show that she lost her interest in the 
properties or that the same passed to 
the Union of Madhya Bharat and from 
the said Union to the State of Madhya 
Pradesh. When attempts are made to 
deprive a person of his lawful inheri- 
tance it must be shown by irreproacha- 
ble evidence that the person in posses- 
sion ceased to have any interest there- 
in at a particular point of time and 


that by some process of law the pro-. 


perty vested in the person seeking to 
eject the former lawful possessor. 
There is no such evidence in this case. 
Tt follows that the properties, the sub- 
ject-matter of the two appeals, never 
became the properties of the Ruler of 
Jhabua ownership whereof passed to 
the Union of Madhya Bharat and from 
the Union to the State of Madhya Pra- 
desh. Section 3 of the Madhya Pra- 
desh Government Premises (Eviction) 
Act, 1952 enables the competent 
authority under the Act to order 
inter alia that the person in un- 
authorised occupation of any Gov- 
ernment premises to vacate the 
same within 30 days of the date 
of the service of the notice in terms 
- of the section. Section 4 empowers the 
competent authority to assess damages 
on the ground of use and occupation 
by any person in unauthorised occupa~ 
tion of any Government premises. In 
order to enable Government to take 
proceedings successfully under either 


of these sections, it must satisfy the’ 


Court that the premises in respect 
whereof action was taken was Govern- 
ment premises. As the State failed to 
establish this fact the question of evic~ 
tion under the Act could never arise. 


5. In the result, the appeals 
are dismissed with costs. 
Appeals dismissed. 
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lant v. S. N. Khosla, Respondent. . 


*(Cri. Appl. No. 16-D of 1964, D/- 
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A.L BR. 
DI o Appeal No. 236 of 1966, 
Prevention of: . Corruption Act 


(1947), Section 5 (1), Clauses (b) and 
(d) — In absence of any agreement 
with the trader that the Officer is not 
expected to pay for the goods which 
the latter obtains on credit the officer, 
even if he does not intend to pay, can- 
not be said to have obtained pecuniary 
advantage or goods: without considera- 
tion. (Paras 6, 7) 

_M/s. Debobrata Mukherjee and 
O. P. Malhotra, Sr. Advocates, ` (Mr. 
R. N. Sachthey, Advocate, with him) 
for Appellant; Mr, C. K. Daphtary, Sr. 
Advocate, (Mr. H. K. Puri, Advocate, 
with him), for Respondent. 

The Judgment of the Court was 
delivered by 


SIKRI, C. Jur — The basic facts in 
this appeal, by special leave, are not 
in dispute. and the only question in- 
volved is whether on the facts, as 
found, the respondent should be con- 
victed under Section 5 (2) of the Pre- 
vention of Corruption Act, 1947 (here- 
inafter referred to.as the Act). The 
respondent has been acquitted by the 
High Court (Dulat, J 

2. The relevant facts are as 
follows. The respondent was an 
Income-tax Officer for about ten years 
from December, 1950 to September, 
1960. While he was posted at Amrit- 
sar during the year 1954-55 he 


‘obtained on credit petrol from a 


petrol. pump and the bill came to’ Rs. 
151/-. It is stated that the respondent 
did not pay this bill. Later, he was 
posted at Delhi from.1955 to 1958 and 
at Delhi he obtained goods on credit 
from M/s. Empire Stores and during 
the period of about three years he 
purchased, goods worth Rs. 2876.20. 
These bills the respondent has also not 
paid. He also purchased goods on 
credit from M/s. Sylco, who are cloth 
merchants as well as tailors. To them 
he owed Rs. 1853.10 and he also has 
not paid this bill. He owed Rs. 71.75 
to M/s Electronics Limited. He pur- 
chased a refrigerator from M/s Oriental 
Radio Corporation at a concession of 
Rs. 150/-. The respondent admitted his 
liability. According to the prosecu- 
tion all this amounted to obtaining 
valuable things without consideration 
or for consideration: which the respon- 
dent knew to be inadequate. 

3. The learned Special Judge 
found that the respondent had means 
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to pay during the relevent period and 
he. did not deliberately pay. From this 
he drew the inference that the res- 
pondent never intended to make tne 
payment. He relied on the fact that 
the period of limitation to recover 
these amounts had expired. Accord- 
ing to the Special Judge these contracts 
‘were per se illegal and void under Sec- 
tion 23 of the Contract Act. 


4, It was urged before the 
High Court that when a person obtain- 
ed goods on credit he did not obtein 
them without consideration and assum- 
ing that he did not really intend to 
pay, even when he promised to pzy, 
he might be cheating the creditor kut 
the transaction was not without can- 
sideration for there was a clear pro- 
mise to pay. The High Court held 
that Clause (b) of sub-section (1) of 
Section 5 of the Prevention of.-Ccr- 
ruption Act did not contemplate the 
case of a purchase on credit accepted 
as a valid promise by the giver or 
the creditor. The High Court was ec- 
cordingly unable to agree with the 
Jearned Special Judge that the obtaining 
of these goods was without considera- 
tion within the meaning of S. 5 (1) b) 
of the Act. 

5. The High Court next em- 
sidered Clause (d) of Section 5 (1) of 
the Act. The High Court differed 
from the Iearned Special Judge and 
held that the credit sales were rot 
illegal transactions. It was urged 
before the High Courf that if the 
respondent never intended to pay ior 
the goods he purchased from the 
various shops then the respondent 
obviously cheated those shopkeepers, 
and since cheating was cartainly illegal 
it must be held that the respondent 
obtained goods by ‘illegal means’ and 
that would be an offence under Sec- 
tion 5 (1) (d) of the Act. The Heh 
Court, however, felt convinced: that 
Clause (d) of Section 5 (1), although it 
did literally seem to cover the trans- 
actions, was not designed or intenced 
to cover such cases. 

6. In our opinion. the ` High 
Court was quite right in holding that 
no offence had been committed under 
Section 5 (1) (b) of the Act. It seems 
to us that there was consideration zor 
the obtaining of goods on credit 
and it cannot be said that an officer if 
he obtains goods on credit, even if he 
does not intend to pay, is obtaining a 
valuable thing without consideration. 
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The case may be different if it is 
proved that there was an agreement 
with the trader that the trader would 
not demand the money and the officer 
would not pay, and the bill and the 
reminders sent would be merely a 
formality. There is no evidence to 
sustain such an inference in this parti- 
cular case. 


¥ Coming to Section. 5 (1) , 
the question arises whether the res- 
pondent had obtained any pecuniary 
advantage. There is no doubt that 
the words “pecuniary advantage” are 
of wide ‘amplitude but even so in the 
context of Section 5 (1) (d} obtaining 
goods on credit cannot be held to 
amount to obtaining pecuniary advant- 
age. As we have said, if there is an 


. agreement between the officer and the 


trader that the officer is not expected 
to pay. for the goods then there is no 


- doubt that this would amount to` 


obtaining pecuniary advantage, but if 
there is no such agreement and the 
officer does not pay it cannot be said 
that he has obtained any pecuniary 
advantage. He does not act in any 
manner different from a non-official 
who obtains things on credit and then 
refuses to pay. In this case P. W. 13, 
Mukand Lal, partner of M/s. Empire 
Stores, who ‘appeared as a prosecution 
witness, stated that the firm allowed 
the respondent credit sales in his capa- 
city as a kiown customer and all their 
customers got credit facilities. He 
further said that the firm allowed cus- 
tomers fairly long terms of credit. 
They usually avoided going to Court 
for the recovery of their dues, and 
they got payment from their customers 
of dues whose recovery had become 
barred by time. He also added that 
the firm still expected that the 
amounts standing against the respon- 
dent would be paid by him. It does. 


not appear that there was any sug- 


gestion that the’ respondent obtained 
this credit only because he was. an ` 
Income-tax Officer. Firms give credit 
to officers not because they are officers 
but because they know that they are 
persons with fixed salaries from which 
the bills could be realised. If we were 
to hold otherwise it would-be impossi- 
ble for any officer to go to a shop and 
obtain credit for if he did not pay 
within a reasonable time a charge 
could be levied against him under Sec- 
tion 5 (1) (d) of the Act. In our view 
the High Court was right in holding 
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that offence under Section 5 (1) (d) 
had not been proved. 
8. In the result the appeal fails 


and is dismissed. 
Appeal dismissed. 
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(From Allahabad: AIR 1967 Al. 391) 


a. M. SHELAT AND C. A. VAIDIA- 
LINGAM, JS,” 

-M/s. Lakshmiratan Cotton Mills, 
Co. Ltd. (In C. As. Nos. 116 and 117 of 
1967) M/s. Behari Lal Ram Charan (In 
C. A. No. 119 of 1967), Appellants v. 
The Aluminium Corporation of India 
Lid. (In all the Appeals), Respondent. 

-Civil Appeals Nos. 116, 117 and 
119 of 1967, PD- 16-10-1970. 

(A) Limitation Act (1908), S. 19— 
Acknowledgement — Requirements — 

. Must relate to present subsisting liabi- 
lity and indicate existence of jural 
relationship between parties and inten- 
tion to admit such relationship — In- 
tention can be implied — AIR 1967 All 
391, Reversed on fact. 

The statement on which the plea 
of acknowledgement is founded need 
not amount to promise and need not 
indicate the exact nature or the speci- 
fic character of the liability. It must, 
however, relate to a present subsist- 
ing liability and indicate the existence 
of jural relationship between the par- 
ties such as, for instance, that of a 
debtor and a creditor and the inten- 
tion to admit such jural relationship. 
Such an intention need not be in ex- 
press terms and can be inferred by 
implication from the nature of the 
admission and the surrounding circum- 
stances, (Para 11) 

Generally speaking a liberal con- 
struction of the statement in question 
should be given. That of course does 
not mean that where a statement is 
made without intending to admit the 
existence of jural relationship such in- 
tention should be fastened on the per- 


son making the statement by an in-. 


volved and far-fetched reasoning. AIR 
1961 SC 1236 & AIR 1967 SC 935 & 
1884-26 Ch. D. 474, Foll. . (Para 11) 

Held-on facts and circumstances 
that the letter in question, written by 
a person, who was a secretary-cum- 


accountant and holder: of power of at- -` 


torney of the Corporation, to the com- 
KN/KN/F89/70/CWM/G 


ALR. 
pany and the statement of account en- 
closed therewith were admission. of 
jural relationship of debtor and credi- 
tor and of the liability to pay the 
amount due at the foot of the account 
on finalisation of, accounts. (Para 20) 

(2) that the confirmation of the 


. amount, as being balance due to the 


creditor company, sought for in the 
letter in question | was not a condition 
to the admission as to the existence of 
a subsisting account and the liability 
to pay when accounts were finalised 
but to the specific amount which ac- 
cording to the Corporation, would be 
the amount payable by it-according to 
its calculation. (1906) ILR 29 Mad.. 519 
& AIR 1917 Mad/571 & (1906) 33 Ind 
App 155 (PC) Disting. (Para 21) 

(3) that the writer of the letter 
had the implied authority to make the 
acknowledgment and he wrote the let- 
ter with intention: of doing so. 

It was true that none of the three 
postions held by the writer i.e. Secre- 
tary, Chief Accountant and holder of 
power of attorney would by itself or 
cumulatively make him a person duly 
authorised to make an acknowledge- 
ment binding on the corporation. Also 
the fact that he carried on correspon- 
dence for the Corporation would not 
make him a person authorised to make 
an acknowledgement. But there was 
evidence that besides his function as 
the Secretary-cum-Chief Accountant 
he was authorised to finalise the ac- 
counts between the parties, 
differences between the parties and to 
arrive at the final figure payable by 
the Corporation. AIR 1924 All 855, 
Rel. on; AIR 1967 All 391, Reversed. 

i | (Paras 22 and 24) 
(B) Constitution of India, Art, 133 
— New plea — Controversy in lower 
Courts on question whether letter in 
question written by official ‘of cor- 
poration contained an acknowledg- 
ment and whether its writer ad- 
dressing it on behalf of corporation had 
authority to make; such an acknowled- 
gement binding on corporation — Plea 
that the letter was written by official 
for and on behalf of Corporation. itself 
and if it amounted to acknowledge- 
ment no enquiry would be necessary 
to ascertain whether official had au- 
thority to acknowledge the liability — 
No issue framed and no arguments 
made covering the plea either in the 
Trial Court or High Court — Plea held 

| 
| 


to settle 
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could not be raised for the first time 
before Supreme Court, (Para 8) 


Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 935 (V 54)= 
1967-2 SCJ 431, Tilak Ram v. 
_ Nathu 11 
(1965) Civil Appeal No. 766 of 
1962, D/- 8-2-1965 (SC), Tejpal 
Saraogi v. Lallanjee Jain Ail 
(1961) AIR 1961 SC 1236 (V 48)= 
1962-1 SCR 140, Khan Bahadur 
Shapoor Fredoom Mazda v. 
Durga Prosad Chamaria - 11 
(1930) AIR 1930 Cal 5 (V 17) = 
ILR 56 Cal 639, Abdul Rahim 
Oosman and Co. v. Ojamshee 
Prushottam Das and Co. 11 
(1924) AIR 1924 All 855 (V 11)= 
ILR 46 All 892, Uma Shankar 
v. Gobind Narain 22 
{1917) AIR 1917 Mad 571 (V 4)= 
ILR 40 Mad 701, Ballapragada 
Ramamurthy v. Ramamma 
Gopayya 21 
(1906) 33 Ind App 165 = ILR 33 
Cal 1047 (PC), Maniram v. 
Rupchand 21 
(1906) ILR 29 Mad 519 = 16 
Mad LJ 563, Rajah Kavali 
Arunachella Row Bahadur v. Sri 
Rajah Rangiah Appa Row Baha- 


dur 21 
(1884) 26 Ch D 474 = 53 LJ Ch 
625, Green v. Humphreys 11 


(1871) 6 Ch App 822 = 25 LT 
319, In re River Steamer Co. v. | 
Mitchell 21 
M/s. S. V. Gupte and S. T. Desai, 
Sr. Advocates, (M/s. J. P. Goyal cnd 
G. N. Wantoo, Advocate, with them) 
for Appellants, (in all the Appeals). 
M/s. Sidhartha Ray and A. K. Sen, Sr. 
Advocates, (Mr. Rameshwar Nath, ad- 
vocate of M/s. Rajinder Narain and 
Co., Miss Krishna Sen and Miss Swa- 
ranjit Sodhi, Advocates, with them), 
for Respondent. (In all the Appeals). 


The Judgment ofthe Court was deli- 
vered by . j 


SHELAT, J.: Prior to January 18, 
1944 M/s Lakshmiratan Cotton Mills 
Co. Ltd. (hereinafter referred to as 
the appellant-company), Aluminium 
Corporation of India Ltd. (hereinatter 
referred to as the corporation), J. K. 
Limited, Beharilal Kailashpat India 
Supplies, Northern India Trading Co., 
and Northern India Brush Manufactur- 
ing Co. Ltd. were all jointly manazed 
by two groups, who may conveniertly 
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be called the Singhania and the Gupta 
groups. Disputes having arisen be- 
tween them, they were referred to 
arbitration by a deed of reference; 
dated December 9, 1943. It is not 
necessary to go into the details of the 
award, dated January 18, 1944, by 
which these disputes were adjudicated 
upon except that from and after the 
date of the award the aforesaid con- 
cerns -were brought under the manage- 
ment and control of one or the other 
of the said two groups. The corpora- 
tion came under the control and mana- 
gement of the Singhania group. 


2. Cl. 9 of the award provided 
as follows: 

“The above award or directions in 
respect of Laxmi Ratan Cotton Mills 
Co. Ltd., Aluminium Corporation of 
India Ltd., J. K. Ltd., Beharilal Kai- 
lashpat India Supplies, Northern India 
Trading Co. and Northern India Brush 
Manufacturing Co. do not cover the 
advances which either party or their 
separate firms may have made to all 
or any of them or their moneys 
which may be in deposit with them 
and they shall be payable and paid in 
their usual course.” 


3. According to the appellants, 
there existed in their trading books 
accounts in respect of amounts advanc- 
ed or spent by them for the corpora- 
tion in respect of which Cl. (9) of the 
award specifically made provision for 
and also for interest due thereon. After 
the award was made the appellant- 
company sent a statement of accounts 
to the corporation but this was object- 
ed to on the ground that the appellant- 
company during the course of the pre- 
vious joint management of the corpo- 
ration, had not properly maintained 
the accounts’ and that several items 
were either not properly accounted for 
or entered into. Correspondence there- 
after ensued between the parties. The 
parties also appointed their respective 
officers to meet and reconcile their 
respective accounts. the corporation 
being represented by its Secreary-cum- 
Chief Accountant, one Subramanayam, 
and the appellant-company sometimes 
by one Arora and at other times by 
one Newatia. Since no settlement 
could be arrived at, the appellants fil- 
ed two suits claiming Rs. 3,56,207.9.6 
and Rs. 72,595.4.6 from the corpora- 
tion, being Suit Nos. 63 and 65 of 1949, 
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4, In para 14 of the plaint in 
Suit No. 63 of 1949, it was claimed 
that the suit was within time as after 
adjustment of several items in 1946 
and 1947 a sum of Rs. 2,96,110.11.6 was 
found due to the appellant-company 
and that in any event the suit was 


saved from being barred by limitation: 


by a letter dated April 16, 1946 ad- 
dressed by the said Subramanayam, 
thereby acknowledging the liability of 
the corporation to pay the amount 
which would be found due and pay-. 
‘able under the said accounts. Similar 


avermients were also made in the plaint - 


in Suit No. 65 of 1949. The written 
statements filed by the. corporation 
inter alia pleaded that the said claims 
were barred by limitation, that the said 
letter did not amount to an acknow- 
ledgment within the meaning of Sec- 
tion 19 of the Limitation Act, 1908 
which was then applicable to the suits 
and lastly, that even if the said letter 
did amount to an acknowledgement, 
it was not binding on the corporation 
as the said Subramanayam had no 
authority to make any such ackhow- 
ledgement ‘for and on behalf of and 
binding on the corporation. 

5. On the question . of limita- 
tion, the Trial Court raised three. ques- 
tions for its determination; (1) whether 
the letter (Ex. 1) was binding. on the 
corporation, (2) whether it amounted 
to an acknowledgement, and .(3) if so, 
whether it would extend the period of 
limitation so as to save the claims 
made by the appellants from ‘being 
barred. On consideration of the evi- 
dence, both oral and documentary, the 
Trial Court held in favour of the ap- 


pellants on all the three questions and - 


passed decrees in both the suits. 


6. Three appeals were filed in 
the High Court against those decrees, 
two by the corporation. and the third 
by the appellant-company as the claim 
allowed in its favour was for a reduced 
amount. As framed by the High Court, 
the question common to all the three 
appeals was whether the said letter 
(Ex. 1) amounted to an acknowledge- 
ment extending the period of limita- 
tion, The High Court, on consideration 
of the correspondence between the 
parties and the other evidence, reach- 
ed the conclusion that the letter (Ex. 1) 
was “merely. explanatory” and was not 
meant to bind the corporation, that 
even if it did amount to “some kind. of 
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acknowledgement”, its author, the said 
Subramanayam, had no authority to 
acknowledge any debt or liability on 
behalf of the corporation. In this view, 
the High Court held the two suits bar- 
red by limitation and allowed the cor- 
poration’s appeals. It rejected the ap- 
pellant-company’s appeal and dismiss- 
ed the two suits. ‘Hence these three 
appeals under certificates granted by. 
the High Court. | 


7. It was never disputed that, 
except for the letter (Ex. 1) relied on 
by the appellant-company, provided it 
amounted to an acknowledgement 
binding on the corporation, the claims 
of the appellants would be barred by 
limitation. Consequently, the ques- 
tions for determination in these 


‘appeals are the same as the ones be- 


fore the High Court. These questions 
were canvassed before us in their three 
aspects; firstly, whether the letter. 
(Ex. 1) amounted ‘to an acknowledge- 
ment, secondly, if it did, whether it 
was an acknowledgement by the cor- 
poration, and thirdly, if not, whether 
the said Subramanyam, who address- 
ed it, had the authority, express or 
implied, to acknowledge liability on 
behalf of the corporation so as to bind 
that corporation. | 
8. Counsel for the appellant- 
company sought to. argue that inas- 
much as the letter, (Ex. 1) was writ- 
ten by the corporation's Secretary, 
who also combined the position of the 
Chief. Accountant, | and furthermore, 
addressed that letter for and on behalf 
of the corporation, the letter was of 
and by the corporation.’ Therefore, if 
the letter amounts'to an acknowledge- 
ment, such acknowledgement would 
be by the corporation itself and no en- 
quiry would then be necessary to ascer- 
tain whether the said Subramanayam 
had the authority to acknowledge ihe 
liability so as to bind the corporation. 
No such plea, however, is to be found 
in the plaint which merely stated that 
“there are several| letters constituting 
acknowledgement of the unsettled ac- 
count. The plaintiff files one of such 
letters which is dated 16th April, 1946.” 
The written statement denied that the 
corporation ever made any acknowled- 
gement or that the letter of April 16, 
1946 was any such acknowledgement.. 
It further denied that Subramanayam, 
who wrote it, had, any authority to 
acknowledge any debt. Such a com- 


l 
t 
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prehensive denial notwithstanding, no 
issue was raised covering the argument 
now urged that the said letter was end 
must be treated as one of or by the 
corporation, and that therefore, there 
was no question of Subramanayam 
having or not having the authority to 
make an acknowledgement on bexalf 
of the corporation. No such argument 
also appeals to have been made either 
in the Trial Court or the High Coart 
where the controversy was centered 
around the question whether the said 
letter contained an acknowledgem=nt 
and: whether its writer, addressin= it 
on behalf of the corporation, had zhe 
authority to make such an acknowlzd- 
gement binding on the corporation In 
our view Mr. Gupte could not, at such 
a belated stage, raise for the first time 
the plea that it was the corporadion 
which through the said letter made 
the acknowledgement and that we 
should understand that letter to mean 
such an acknowledgement by the zor- 
poration itself. 

9, The question, therefore, that 
really arises for our determination is 
whether the said letter contains an 
acknowledgement, which its writer, 
Subramanayam, had the authority, 2x- 
press or implied, to make. Even lat 
question gets reduced in extent and 
Scope as it was never the case of the 
appellant-company at any stage that 
the corporation had clothed its Secre- 
tary with such authority expressly. 
Such a case Mr. Gupte did not make 
out even before us and proceeded in 
fact to argue that the evidence on 
record showed that he had such au- 
thority given to him impliedly. 

10. Section 19 (1) of the Limni- 
tation Act, 1908 provides that where, 
before the expiration of the period 
prescribed for a suit in respect of any 
property or right, an acknowledgerzent 
of liability in respect of such property 
or right has been made in writing 
signed by the party against whom such 
property or right is claimed, a fresh 
period of limitation shall be comp ted 
from the time when the acknowleive- 
ment was so signed. The expression 
‘signed’ here means not only signed 
personally by such a party, but also 
by an agent duly authorised in that 
behalf. 
then provides that an acknowle<ge- 
ment would be sufficient though it 
omits to specify the exact naturz of 
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the property or right,.or avers that the 
time for payment has not yet come, 
or is accompanied by a refusal to pay 
or is coupled with a claim to a set-off, 
or is addressed to a person other than 


.the person entitled to the property or 


right. The new Act of 1963 contains 
in S. 18 substantially similar provi- 
sions, 


IL. It is clear that the state- 
ment on which the plea of acknowled- 
gement is founded must relate to a 
subsisting liability as the section requ- 
ires that it must be made before the 
expiration of the ‘period prescribed 
under the Act. It need not; however, 
amount to a promise to pay, for an 
acknowledgement does not create anew 
right of action but merely extends the 
period of limitation. The statement 
need not indicate the exact nature or 
the specific character of the liability. 
The words used in the statement in 
question, however, must relate to a 
present subsisting liability and indicate 


.the existence of jural relationship be- 


tween the parties, such as, for instance, 
that of a debtor and a creditor, and the 
intention to admit such jural relation- 
ship. Such an intention need not be 
in express terms and can be inferred 
by implication from the nature of the 


admission and the surrounding circum- 


stances. Generally speaking, a liberal 
construction of the statement in ques- 
tion should be given. That of course 
does not mean that where a statement 
is made without intending to admit 
the existence of jural relationship, such 
intention should be fastened -on the 
person making the statement by an in- 
volved and far-fetched reasoning. (see: 
Khan Bahadur Shapoor Fredoom 
Mazda v. Durga Prosad Chamaria, 
1962-1 SCR 140 = (AIR 1961 SC 1236) 
and Tilak Ram v. Nathu, AIR 1967 SC 
935 at pp. 938, 939. As Fry, L. J., in 
Green v. Humphreys, (1884) 26 Ch D 
474 at p. 481 said “an acknowledge-« 


-ment is an admission by the writer 


that there is a debt owing by him, 
either to the receiver of the letter or 
to some other person on whose behalf 
the letter is received but it is not 
enough that he refers to a debt as being 
due from somebody. In order to take 
the case out of the statute there must 
upon the fair construction of the let- 
ter, read in the light of the surround- 
ing circumstances, be an admission 
that the writer owes the debt.” As 
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already stated, the person making the 
acknowledgement can be both the 
. debtor himself as also a person duly 
authorised by him to make the admis- 
sion. In Khan Bahadur Shapoor 
Fredoom Mazda’s case, 1962-1 SCR 140 
= (AIR 1961 SC 1236) the Court ac- 
cepted a statement in a letter by a 
mortgagor to a second mortgagee to 


save the mortgaged property from. 


being sold away at a-cheap price at the 
instance of the prior mortgagee by 
himself purchasing it as one amount- 
ing to an admission of the jural rela- 
tionship of a mortgagor and mort- 
gagee, and therefore, to an acknow- 
ledgement within S. 19. Also, an 
agreement of reference to arbitration 
containing an unqualified admission 
that whoever on account should | be 
proved to be the debtor would pay to 
the other has been held to amount to 
an acknowledgement. Such an admis- 
sion is not subject to the condition that 
before the agreement should operate 
as an acknowledgement, the liability 


must be ascertained by the arbitrator. ` 


The acknowledgement operates whe- 
ther the arbitrator acts or- not. (see 
Tejpal Saraogi v. Lallanjee Jain, Civil 
Appeal No. 766 of 1962, D/- 8-2-1965 
(SC) approving Abdul Rahim Oosman 
Co. v. Ojamshee Purshottamdas & 
Co., ILR 56 Cal 639 = (AIR 1930 Cal 
5)). 


12. The letter (Ex. 1) relied on 

as an acknowledgement was written to 

- the. appellant-company by Subramana- 
yam signing it “for Aluminium Cor- 
poration of India Lid.” It consists of 
several paragraphs dealing with diverse 
‘items relating to different amounts 
claimed by the appellant-company in 


a statement of claim previously sent 


by it to the corporation, some of which 
are refuted by the writer, while the 
others are accepted. The. penultimate 
paragraph, which is said to contain the 
eadmission, reads as follows: 

“After all the above adjustments, 
the position will be as per statement 
attached. Interest has been provided 
on some balances and on others it has 
not been provided. We request you to 
confirm the balance of Rs. 1,07,477,13.11, 
so that we may proceed with the 
calculation of interest and settle your 
claim once and for all immediately. 

Kindly acknowledge this letter 
and favour us with an immediate re- 


A. I. R. 


The letter speaks in the Jast sentence. 
of a copy of it to be sent to Lala Puru- 
shottam Dasji Singhania “for infor- 
mation”. The copy of the letter, as is 
clear from the other evidence as also 
the words “for information” was not 
sent for approval and was obviously 
not intended to be subject to such ap- 
proval by Purushottam Singhania. The 
statement enclosed : with the letter is 
headed “Account of M/s Lakshmiratan 
Cotton Mills Co. Ltd.” and first sets 
out, the balance of Rs, 1,00,760.0.7 in 
favour of the appellant-company “as 
per our ledger”, meaning the ledger of 
the corporation, and the first foot-note 
thereto states that that amount includ- 
ed interest of Rs. 26,490.11.10 calculat- 
ed upto March 31, 1943. Several 
amounts due to other concerns payabie 
to or by the appellant-company are 
then adjusted and finally the balance 
is struck at Rs. 1,07,447.13.11, (which 
is the one mentioned in the letter (Ex. 
1)) which if confirmed by the appel- 
lant-company, the corporation would 
“settle your claim once and for all im- 
mediately.” : : 

13. The High Court, as afore- 
said, held, contrary to the view of the 
Trial Court, that this letter was only 
“explanatory” and ‘was not intended 
to be an admission of liability or of the 
jural relationship between the parties 
as debtor and creditor. Counsel for 
the corporation also argued in support 
of the High Court’s view that the letter 
was written in the process of adjust- 
ment and reconciliation of the state- 
ment of claim addressed by the appel- 
lant-company and a counter-statement 
to it by the corporation, and therefore, 
could not be held to be one intended 
as an admission of liability on the part 
of the corporation, | and that, in any 
event, Subramanayam, who wrote it, 
had no authority to acknowledge any 
such liability on belialf of the corpora- 
tion. i 


- 14. Before we proceed to in- 
quire into the correctness or otherwise 
of the High Court’s' view in regard to 
the letter (Ex. 1), it would be neces- 
sary to examine the correspondence 
which previously ensued between the 
parties and the surrounding circum- 
stances which led to that letter. 

15. As already stated, under 
cl. (9) of ‘the award, by which the 
concerns, once jointly controlled, were 
separated, moneys advanced by either 

| 


| 
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of the parties or their firms or stend- 
ing in deposit with them -were tc be 
payable by one to the other. The 
award also directed the Gupta group 
to hand over to the Singhanias acccunt 
books and other papers and files relat- 
ing to the corporation. Accordingly, 
the Guptas handed them over to the 
corporation on February 1, 1944. The 
complaint of the corporation was <hat 
these books had not been proparly 
posted up and contained discrepar-cies 
and that the corporation consequeatly 
required the help of the Guptas to 
finalise them. Early in March 1945, 
the appellant-company had also sent 
a statement of account in respec: of 
the amounts due and payable to i. by 
the corporation. On April 20, 1945, 
one Col. Naidu, a director of the cor- 
poration, wrote to the appellant-com- 
pany pointing out from the said state- 
ment of account certain’ items which 
the corporation disputed. On 11th/12th 
September, 1945, the appellant-com- 
pany sent astatement of account claim- 
ing Rs. 2,94,000 and odd as payabke to 
it. On December 17, 1945, a reply 
thereto was given by a letter seni by 
Lakshmipat Singhania, the director-in- 
charge, of the corporation, mentioning 
various items disputed by the corrora- 
tion and the efforts made by it tc re- 
concile those items and enclosed with 
that reply a reconciliation statement 
showing the true position according 
to the corporation. Among cther 
things, the reply stated as follows: 

“You will find from the above that 
we have tried our level best to see 
that these accounts are settlec as 
early as possible as we have been 
very anxious for finalising but un- 
fortunately, there has been absolutely 
no response from your side. 


From the reconciliation statement 
you will find that according to our 
books amount due to the Laxmi 
Ratan Cotton Mills Co. Ltd. is 
Rs. 98,101.3.1 which includes interest 
calculated and credited to your ac- 
count up to 31st March, 1943. The 
interest from that date till the date 
of settlement is further to be caleulat- 
ed when this account is properly re- 
conciled and confirmed by you”. 

The reply pointed out that as against 
the said amount of Rs. 98,101.3.1 the 
corporation claimed. Rs. 38,490.2.2 and 
Rs. 8,256.13.6 which, according to it, 
had to be adjusted. Lastly, the reply 
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threatened that unless the accounts 
were finalised within a month “we will 
not be paying you any interest on any 
of your dues beyond 30th September, 
1945 .........”.. The position, as stated 
fn the statement enclosed with the 
reply, was as follows: ` 


“Reconciliation of Accounts 
of M/s Lakshmiratan Cotton 
Mills Co. Ltd. 
Balance as per A. C. I 
Ltd. Books 


Balance as per state- 
ment 


Rs. 98,101.3.1 


Rs. 2,94,658.0.9 


Difference Rs, 1,96,556.13.8” 


Then stowed detailed items claimed 
by corporation totalling 
Rs. 1, 06, 556. 13.8. The statement refer- 
red to above was the one under which 
the appellant-company claimed Rs, 
2,94,658.0.9 and which was sent earlier 
in March 1945 by Ram Ratan Gupta 
to Purushottam Singhania. The cor- 
poration took objection to it by claim- 
ing various amounts and against 
which, according to the corporation, 
only a sum of Rs. 98,101.31 was 
payable by it “as per A. C. I. Lid. 
Books”, that is to say, as shown by the 
books of account maintained by the 
corporation. The reply of the appel- 
lant-company, dated December 6, 1945, 
to the aforesaid letter of September 
17, 1945 and the statement enciosed 
thereto shows that the said. Arora on 
behalf of the appellant-company and 
the said Subramanayam on behalf of 
the corporation met and tried to re- 
concile the accounts. The appellant- 
company by this reply also sent parti- 
culars of certain items apparently 
called for by Subramanayam at that 
meeting and in its turn asked for 
particulars of certain items debited to 
it in the said reconciliation statement. 
On December 21, 1945, Subramanayam 
replied to the appellant-company’s 
letter of December 6, 1945. By ihat 
letter he conveyed two things, (1) that 
in respect of certain items claimed by 
the appellant-company and which 
were disputed, those items were either 
passed or disallowed, and (2) that 
since the appellant-company had com- 
bined in its statement of claim accounts 
of other allied concerns also, he too 
had combined those accounts while 
preparing the statement of account he 
was sending along with his letter. The 
letter concluded by stating: 
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“We herewith enclose a con- 
solidated statement after merging all 
these accounts”. The. consolidated 
statement; (Ex. 44) enclosed by 
Subramanayam with his reply, reads 
as follows: 

“Account of Messrs. Lakshmiratan 
Cotton Mills Co. Ltd, 
1945 i 


December 1. By balance - 
as per our 
ledger Rs. 1,00,304.7.7." 
Then follow accounts of other concerns 
whose accounts were brought in in 
what Subramanayam called the con- 
solidated statement of account. 
statement reflected the position of the 
appellant-company in ‘the corpora- 
tion's books of account as on Decem- 
ber- 1, 1945. 

16. It will be noticed that the 
amount admitted in the statement. by 
‘the corporation as due to the appel- 
lant-company rose from Rs. 98,000 
and odd (as per the earlier statement, 
dated September 17, 1945) to Rs. 
1,00,304.7.7, This increase was due to 
the fact that, while adjusting the dis- 
puted items, Subramanayam had 
allowed and “passed” some of them 
between September and December 
1945 when the disputed items were 
discussed and adjusted, and entries 
relating to those which were passed 
were posted to the credit of the ap- 
pellant-company in the books of the 
corporation, i ; : 
Om The letter of December 21, 
1945 was replied to by the appellant- 
company on Febuary 25, 1946 by ask- 
ing particulars in respect of : items 
claimed by Subramanayam in his said 
letter. It was in answer to this letter 


that Subramanayam wrote the letter / 


(Ex. 1) in controversy and with which 
he sent the statement showing 
Rs. 1,07,447.13.11 as: “Balance carried 
down”. l on ahd 

- 18. Correspondence . continued 
thereafter between the _parties, the 
appellant company maintaining that a 
much larger amount was due to if 
than the sum of. Rs. 1,07,447.13.11. 
Except that, the later correspondence 
would not throw any. light on the 
question as.to acknowledgment, and 
therefore, we need not detain our- 
selves on it. ; 


19.: Leaving aside for the time 


being the question as to Subra- 


manayam’s authority, the following 


This 


A. I R. 


facts emerge from the correspondence 
and the statements of account accom- 
panying some of the letters sent on 
behalf of the corporation: 

(a) In pursuance of Clause (9) of 
the said award, the: appellant-company 
sent to*the corporation in the begin- 
ning of March 1945 a statement of 
account claiming Rs. 2,94,000 and odd 
as due to it. 

(b) At no time during the lengthy 
correspondence which ensued between 
the parties, the corporation denied its 
liability to pay; what it did was to 
dispute the correctness of the amount 
claimed by the appellant-company by 
challenging certain; items for which 
the appellant-company claimed credit 
and by making certain counter claims 
of its own. As against the statement 
of account sent by the appellant-com- 
pany, the corporation sent its own 
statement, which it called the ‘recon- 
ciliation account’. | 
` (c) During the jprocees of adjust- 
ment:and reconciliation of the several 
items claimed by the appellant-com- 


, pany some’ were allowed and some 


were rejected, and the corporation 
sought to debit certain items claimed 
by it against the appellant-company. 
(d) According ‘to the reconcilia- 
tion statement sent by the corporation 
on September 17, 1945 only Rs. 98,000 
and odd was due to the appelant- 
company as against its claim for 
Rs. 2,94,000 and :odd. Later,. this 
figure was raised from time to time as 
some of. the items claimed by the ap- 
pellant-company were allowed with 
the result that in the statement sent 
along with the letter (Ex. 1) the balance 
due to the appellant-company was 
shown at Rs. 1,07,447. ‘ i 
__ (e) The statements. of account, 
(Exs. 43 and 44) and the one enclosed 
with the letter, (Ex. 1) in clear terms 
stated that the balances shown therein 
were as shown in the ledger maintain- 
ed by the corporation. The letters 
equally clearly stated that interest on 
such balances was being credited up 
to certain dates and for the further 
period would be credited when the ac- 
counts were finalised. : 


20. - It must follow from ‘these 
facts that there was a subsisting ac- 
count in the name of the appellant- 
company in the books of the corpora- 
stion in which interest on the balance 
shown therein from time to time was 
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being credited and in which amounts 
in respect of items passed during the 
course of reconciliation were also 
being credited. The statement in the 
letter (Ex. 1) that “‘after all the above 
adjustments the position will be as per 
statement attached”, that is to say, 
that there was a balance of 
Rs. 1,07,447.13.11 due and payeble to 
the appellant-company, must clearly 
amount to an acknowledgment within 
the meaning of Section 19 (1). In our 
view if the letter (Ex. 1) were to be 
Jooked at in the background .o? the 
controversy between the parties which 
controversy was, as aforesaid, Kmited 
to the question as to the correctness 
of the amount claimed by the appel- 
lant-company as also the correspon- 
dence which ensued in. regard to it, 
it would be impossible to say that the 
letter (Ex. 1) and the statement of 
account enclosed therewith were mere- 
ly explanatory and did not amount to 
an admission of the jural relationship 
of debtor and creditor and of the lia- 
‘|bility to pay the amount found due at 
the foot of the account on finalisa-~ 
tion. 


21. ` But the argument was that 
since the letter (Ex. 1) called fcr con- 
firmation of the amount of Rs. L07,447 
as being the balance due to the appel- 
lant-company and as the appeilant- 
company failed to confirm it, tne ad- 
mission of liability was cond:tional, 
and therefore, cannot operate as. an 
acknowledgment. In this conmection 
the decision in Maniram v. Rurchand, 
(1906) 33 Ind App 155 (PC) was relied 
on and.in particular the famous 
dictum of Mellish, L. J., in In re River 
Steamer Co. v. Mitchell, (1871) 6 Ch 
App 822 at p. 828 approvingly cited 
therein. The dictum was. that an ac- 
knowledgment. to take the case cut 
of the statute of limitation must he 
either one from which an abso_ute 
promise to pay can be inferred, or 
secondly, an unconditional promise to 
pay the specific dekt, or thirdly, that 
there must be a conditional promise to 
pay the debt and evidence thet the 
condition has been performed. The 
statement relied on in Maniram’'s case, 
(1906) 33 Ind App 165 (PC) as an ac- 
knowledgment was by the respondent 
in a written statement filed by him in 
an earlier probate proceeding in which 
it was averred that the applicant Rup- 
chand Nanabhai (the respondenf) “had 
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for the last five years open and cur- 
rent accounts with the deceased (the 
testator) and that the alleged indebted- 
ness did not affect his right to apply 
for probate”, as one of the executors. 
It was held that the statement was 
sufficient to constitute an acknow- 
ledgment. “An unconditional ac- 
knowledgment”, said their Lordships, 
“has always been held to imply 
a promise to pay, because that is the 
natural inference if nothing is said to 
the contrary. It is what every honest 
man would mean to do. There can be 
ro reason for giving a different mean- 
ing to an acknowledgment that there is 
a right to have-the accounts settied, 
and no qualification of the natur al 
inference that whoever is the creditor 
shall be paid when the condition is 
performed by the ascertainment of a 
balance in favour of the claimant. It 
is a case ofthe third proposition of 
Mellish, L. J:, a conditional promise to 
pay and the condition performed”. 
We do not see how this decision can 
support the corporation since in the 
present case also there was an admis- 
sion of a subsisting account on the 
finalisation of which the corporation 
was prepared to pay the balance found 
due at the foot thereof. The only dis-- 
pute was what would be such a 
balance, Rs. 1,07,447, according to the 
corporation, and a larger sum accord- 
ing to the appellant-company. The 
confirmation sought for in the letter 
(Ex. 1) was not a condition to the 
admission as to the existence of a 
subsisting account and the liability tc 
pay when accounts were finalised, bu’ 
to the specific amount which, accord- 
ing to the corporation, would be the 
amount payable by it according to its 
calculation. The decision in Rajah 
Kavali Arunachella Row Bahadur v. 
Sri Rajah Rangiah Appa Row Bahadur, 
(1906) ILR 29 Mad 519 does not apply 
as the condition subject to which the 
settlement there was made was not 
performed, and therefore, the docu- 
ment was held to be one which could 
not be spelt out as an acknowledg- 
ment. In Ballapragada Ramamurthy 
v. Thammana Gopayya, ILR 40 Mad 
701. (AIR 1917 Mad 571) also, the 
iier relied on as an acknowledg- 
ment stated that if certain arbitra- 
tors should decide that the defendant 
should pay any amoun; he would im- 
mediately pay, but if the arbitrators 
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failed to decide the plaintiff might sue 
and the defendant in that case would 
not plead limitation. The arbitrators 
failed to decide. It was held that the 
letter being conditional and the condi- 
tion not having been performed did 
not operate as an acknowledgment. 
This decision too has no bearing on 
the facts of the present case. Unlike 
the cases relied on by Mr. Sen, the 
present case is one of an admission 
of a subsisting account and the jural 
relationship and the liability to pay 
whatever amount would be found due 
en finalisation of accounts. There is 
no condition subject to which the ad~ 
mission was made which remained un- 
performed. ; 


22. Ordinarily, the functions of 
Subramanayam as the Secretary of 
the corporation would be ministerial 
and administrative. ` As, a Secretary 
only, he would have no. authority to 
bind the corporation by entering into 
contracts or other commitments on its 
behalf. As the chief accountant and 
holder of a power of attorney, his 
functions in regard ‘to the former 
would be to supervise over mainten- 
ance of proper accounts, and in regard 
to the latter to look after and re- 
present the ‘corporation in litigation. 
None of these three positions held by 
him’ would by itself or cumulatively 
make him a person duly authorised to 
make an acknowledgment binding on 
the corporation. Also, the fact that 
he carried on correspondence for the 
corporation would not make him a 
person authorised to make an ac- 
knowledgment binding on the cor- 
poration. (See Uma Shankar v. Gobind 
Narain, ILR 46 All 892 = (AIR 1924 
All 855)). But such a description of 
the functions and duties performed by 
him would not be complete. If the 
correspondence together with the 
statements of accounts enclosed there-~ 
with is closely examined it becomes 
clear that he was authorised to scruti- 
nise the claim made by the appellant- 
company, the various items for which 
the appellant-company claimed credit 
and to reject some, and what is im- 
portant, to allow the others. That 
he had such an authority is clear from 
the fact that in respect of such of the 
items which he allowed credit was 
given to the appellant-company and 
necessary entries to the credit of the 
appellant-company were posted in the 
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account maintained by the corporation 
in its books of account. Thus, in the 
reconciliation statement (Ex. 43) sent 
along with the corporation’s letter of 


‘September 17, 1945, Rs. 98,101 were 


shown to be the balance due to the 
appellant-company. The words used in 
that statement were “balance as per 
A.C. L Ltd. Books’: These words 
clearly indicate that there was a sub- 
sisting account in the name of the ap- 
pellant-company in the books of the 
corporation and that ‘at the foot of 
that account the sum of Rs. 98,101 was 
due to it. Ex. 44, another statement 
of account sent to the appellant-com- 
pany, stated Rs. 1,00,304.7.7 as being 
the “Balance as per ledger” as on 
December 1, 1945. : As explained 
earlier, the increase ‘in the balance 
from Rs. 98,101 -to Rs. 1,00,304 


‘was due to certain items aggregating 


Rs. 2,203.4.6 having been passed by 
Subramanayam, andi entries having 
thereupon been posted in the ledger. 
Thereafter further items were passed 
by him totalling Rs. 465.10.0 which 
when added raised , the balance to 
Rs. 1,00,760.1.7, as ‚at the end of 
December 1945. This|was the balance 
“as per our ledger” stated in the state- 
ment sent along with the letter (Ex, 1). 


23. It is impossible to think 
that in tħe course of finalising the 
accounts Subramanayam accorded his 
assent to various items claimed by the 
appellant-company without having 
been authorised so to do. Nor is it 
pessible to say that on his passing 
those items necessary entries were 
made in the books of, accounts of the 
corporation without | his having so 
authorised. Further, he could not 
have sent to the appellant-company 
statements of account showing the 
balance due to it “as'per the ledger” 
unless he was authorised . to finalise 
the accounts and arrive at the amount 
due and payable to the appellant-com- 
pany. 

24, In his: 
manayam testified 
Singhania, the director-in-charge of 
the corperation, knew that he was 
dealing with Arora, the representative 
of the appellant- -company, in the 
matter of accounts; between the 
parties. He also said that he was to 
find out the difference between the 
two and that as a result many points 
were resolved and he confirmed by 


sidente Subra- 
that Lakshmipat 


1971 


letters to the appellant-company those 
points which were so resolved. He 
then stated that the directors of the 
corporation were aware of the setile- 
ment of the said points by him but 
they neither ratified nor repudiated 
them. This was because, as conceded 
by him, he never placed those settled 
points before the directors for their 
ratification. He did not say that he 
had no authority to settle the differ- 
ences or that he settled them subject 
to the approval of the directors, It is 
clear that he could not have settled 
the various points of difference be- 
tween the parties and suitable entries 
in the books consequent upoa such 


settlement could not have been posted - 


unless he was authorised by the direc- 
tors to finalise the accounts, anc make 
final adjustment with the aprellani- 
company. He tried, of course, tc make 
out that he had no authority except 
as a Secretary to carry on correspon- 
dence for clarifying the position of 
the corporation. He even denied that 
entries were made in the books of the 
corporation after he had settled the 
said items. The denial is futile be- 
cause the statements of account sent 
by him to the appeliant-compan7 from 
time to time clearly show thet such 
entries were made. The effect of all 
this evidence is that besides his func- 
tions as the Secretary-cum-chief ac~ 
countant, he was authorised to ‘inalise 
the accounts between the parzies, to 
settle differences between them and 
to arrive at the final figure payable 
by the corporation. It was in pursu- 
ance of such authority that he dealt 
with Arora, passed. some of the items 
for which the  appellant-ccmpany 
claimed credit, had those entries post- 
ed in the books of the corpcration, 
sent statements of account from time 
to time and finally addressed the 
letter, (EX: 1), stating therein-tiat ac- 
cording to the books of the ccrpora- 
tion the sum of Rs. 1,07,447 was the 
balance payable to the appellar.t-com- 
pany. He could not possibly have ask- 
ed the appellant-company to confirm 
that balance unless he had the autho- 
rity on behalf of the corporation to 
acknowledge on its behalf that that 
was the balance payable by it. There- 
fore, the conclusion is inescapable 
that he had the implied authorty to 
make the acknowledgment and wrote 
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the letter (Ex. 1) with tħe intention of| 
doing so. ` 

25. Accordingly, the suits were 
not liable to be dismissed on the ground 

` of their being barred by limitation, 
and the High Court was in error in 
allowing the appeals by the corpora- 
tion and dismissing the suits. 

26. The result is that the ap- 
peals are allowed, and the judgment 
and order passed by the High Court 
are set aside. The case will have to 
be remanded to the High Court for 
deciding the rest of the questions 
arising in the suits and ascertaining the 
amounts due to the appellants (the 
original plaintiffs) as the High Court 
has not gone into those questions as it 
dismissed the suits on the point of 
limitation. In view. of the very long 
period having elapsed due to prolong- 
ed adjournments of the appeals while 
they were pending before the High 
Court, we earnestly hope that the 
High Court will dispose of the cases as 
expeditiously as possible. The cor- 
poration will pay to the appellants 
costs of these appeals, such costs to be 
in one set of costs. 

Appeals allowed. 
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i (V 58 C 306) 
(From: Madhya Pradesh) 
V. BHARGAVA AND I. D. DUA, JJ. 
; Munney Khan, Appellant v. The 
State of Madhya Pradesh, Respondent. 

Criminal Appeal No. 64 of 1968, 
D/- 28-8-1970, 

(A) Penal Code (1860), Sections 
304, 302, 300, Exception 2, 101 
Exceeding right of private defence 
Deceased having picked up quarrel 
with accused’s brother sitting on his 
chest and giving him fist blows — 


---Aceused on finding that_he could not 


prevent deceased from doing so by 
merely giving him fist blows giving 
knife blow at the back of deceased so 
as to cause his death — Offence com- 
mitted will be culpable homicide not 
amounting to murder on ground that 
death was caused in exercise of right 
of private defence, but by exceeding 
that right Conviction must be 
under first part of Section 304 and not 
under Section 302 Judgment 


IN/IN/E33/70/MLD/B 


me 


1492 S. €. [Prs. 1-2] Munney Khan v. State of M. P. (Bhargava J.) 


of Madh. Pra. High Court, Reversed. 
(Para 4) 


(B) Penal Code (1860), Sections 96 


to 100 — Right of private defence — | 


Scope and limitations of — Duty of 
Court. 


Per Dua J. — 


The right of private defence is 
essentially a defensive right circum- 


scribed by the statute, available only. 


when the circumstances clearly justify 
it. It should not be allowed to be 
pleaded or availed of as a pretext for 
a vindictive, aggressive or retributive 
purpose. This right is available 
against an offence and, therefore, 


where an act is done in exercise of. 


the right of private defence such act 
cannot give rise to any right of pri- 


vate defence in favour of the aggres-- 


sor in return. This would be so 
even 
right of private defence has the better 
of his aggressor provided he does not 
exceed his right because the moment 
he exceeds it, he commits an offence. 
There is also no right of private de- 
fence in cases where there is time to 
have recourse to the protection of 
public authorities. According to Sec- 
tion 97 this right vests even in 
strangers for the defence of the body 
and property of other persons against 
offences mentioned therein. The 
Courts have, therefore, to be careful 
in seeing that no one on the mere 
pretext of the exercise of the right of 
private defence takes sides in a 
quarrel between two or more persons 
and inflicts injuries on the one or the 


other. In a case when two parties care’ 


having a free fight without disclosing 
as to who is the initial aggressor it 
may be dangerous as a general rule 
to clothe either of them or | his 
sympathiser with a right of private 
defence. If, however, one of them is 
shown to be committing an offence 


affecting human body then that would - 


of course seém to give-rise to such 
right. If there is no initial right of 
private defence then there can hardiy 
be any question of exceeding that 
right. (Para 8) 

. The following Judgment of the 
Court was delivered by 


BHARGAVA, J. — This is an ap- 
peal by special leave by one Munney 
Khan who has been convicted for the 
offence of murder punishable under 
Sectiori 302 of the Indian Penal Code 


if the person exercising the. 


A. I. R. 


and sentenced to undergo rigorous im- 
prisonment for life. In this case, » it 
is not necessary to describe in detail 
the two versions which were put for- 
ward by the prosecution and the 


. defence in the Court of Session. It 


is sufficient to give the findings of fact 
recorded by the Sessions Judge, who 
tried the case, which have been affirm- 
ed by the High aut of Madhya 
Pradesh. ` 

2. In.. Berkhedi, the residents, 
jn accordance with their usual prac- 
tice, gathered to celebrate “Durga 
Utsav” on = Ist October, 1965 near 
Kabir Mandir and, in that connection, 
a drama of “Amarsingh” was to be 
staged at about 10'or 10.30 p. m. 


` Reotisingh deceased was one of the 


volunteers who was posted on duty in 
ecnnection with the arrangements close 
to the sitting place reserved for the 
ladies in order to check men .from 
entering that area’ At about 10.30 
p. m., the appellant and his brother 
Zulfigu ar came and wanted to pass 
through the ladies corner, but were 
prevented by Reotisingh who asked 
them to go via a lane, though that was 
a longer route. The appellant being 
arnoyed pushed -Reotisingh and insist- 
ec on passing through the ladies 
corner. There was a short scuffle 
wħich subsided when! other persons 
intervened. After a short while, 
Reotisingh went to his house in order 
to take his meals, leaving his duty. in 
charge of Pooranlal. When Reotisingh 
was returning after taking his meals, 
he met the appellant and his brother 
Zulfiquar and a quarrel started. 
Though, according to the prosecution, 


the appellant and his brother had 
launched the attack, the finding 
recorded by the Sessions Judge is 


that it is much more likely that it 
was Reotisingh who picked up a 
quarrel with Zulfiquar first. He 
overpowered Zulfiquar -and-threw him 
on the ground and sat on his chest 
giving fist blows. |The appellant 
Munney Khan, seeing his brother 
being overpowered and beaten, came 
to his rescue and tried to save him by 
giving fist blows to Reotisingh. When 
this did not succeed, he took out a 
knife and stabbed Reotisingh in the 
back. In the meantime, other persons 
arrived: and the appellant and his 
brother Zulfiquar ran away. It may 
be mentioned at this stage that the 
case put forward by the appellant 
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was that he did not stab Reotisingh 
According to him, Chotelal witness 
arrived to intervene and had a knife 
in his hand with which Chotelal aim- 
ad a blow at the appellant who dodgec 
t and the blow hit Reotisingh. This 
version of the defence was not sup- 
sorted by any evidence and was dis- 
xelieved by the Sessions Judge. The 
3essions Judge recorded the finding. 
as stated by us earlier, to the effec: 
hat Munney Khan appellant gave the 
snife blow at the back cf Reotisingh 
when he found that he could not pre- 
vent Reotisingh from continuing te 
shower fist blows on Zulfiquar br 
merely giving fist blows to Reotisinglt 


3. This version was accepted 
by the Sessions Judge on the basis 
of the evidence of eye-witnesses, 
Manilal, Chotelal and Shankerlal 
which was corroborated by the evi- 
dence of two other witnesses Pooranlad 
and Motilal. It was also in line with 
the medical evidence. This assess- 
ment of the evidence was affirmed by 
the High Court. On these facts a3 
found by the Sessions Judge and 
affirmed by the High Ccurt, the ap- 
pellant has been convicted for th> 
offence of murder under Section 302, 
I. P. C. Even learned counsel for th= 
appellant did not advance any argu- 
ments before us to displace these find- 
ings of fact. 


4, However, the main poirt 
that was canvassed and that ariss 
on these facts is whether the convic- 
tion of the appellant for the offence 
under Section 302, I. P. C., is justifiec. 
The findings of fact show that the ` 
knife blow was given by the appe} 
lant to Reotisingh when Reotisingn 
had picked up a quarrel with the af- 
pellant’s brother Zulfiquar, had over- 
powered him, was sitting on his chesz, 
was giving him fist blows, and could 
not. be_prevented. from _doing-so-by_the. 
appellant by mere use of his fist. 
Clearly, in these circumstances, Reot- 
singh was the aggressor and wes 
causing hurt to Zulfiquar, the brother 
of the appellant, so that a right of- 
self-defence of body of his brother 
Zulfiquar had accrued to the appei- 
lant. That right, however, could net 
justify the act of appellant in stabbirg 
Reotisingh in his back so as to cause 
his death The right of priva-e 
defence was a very limited one. it 
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only extended to causing hurt of any 
kind to Reotisingh, but it did not 
provide any justification for giving a 
fatal blow. Such a right of private 
defence is governed by Section 101, 
I. P. C., and is subject to two limita- 
tions. One is that, in exercise of this 
right of private defence, any kind of 
hurt can be caused, but not death, and 
the other. is that the use of force does 
not exceed the minimum required to 
save the person in whose defence the 
force is used. In these circumstances, 
in the present case, when Zulfiquar 
was being given fist blows only, there 
could be no justification at all for the 
appellant to stab Reotisingh with al. 
knife and particularly to give him a 
blow which could prove fatal by aim- 
ing it on his back. The use of the 
knife itself was in excess of the right 
of private defence and it became much 
more excessive when the blow with 
the -knife was given on a vital part of 
the body which, in the ordinary 
course of nature, was likely to cause 
the death of Reotisingh. From the 
fact that the blow was given in the 
back with a knife an inference follows 
that the appellant intended to cause 
death or at least intended to cause 
such injury as would, in the ordinary 
course of nature, result in his death. 
In adopting this course, the appellant 
would have been clearly guilty of the 
offence of murder had there been no 
right of private defence of Zulfiquar, 
at all. Since such a right did exist, 
the case would fall under the excep- 
tion under which culpable homicide 
does not amount to murder .on the 
ground that the death was caused in 
exercise of right of private defence, 
but by exceeding that right. An of- 
fence of this nature is made punish- 
able under the first part of Sec. 304, 
I. P. C. Consequently, the conviction 
of the appellant must be under that 
phe and not under Section 302, 








5. As a result, the appeal is 
partly allowed, the conviction under 
Section 302, I. P. C., is set aside, and 
the appellant is convicted instead 
under the first part of Section 304, 
I. P. C. In view of the change in the 
offence for which the appellant is 
being punished, we -set aside the 
sentence of imprisonment for life and, 
instead, award him a sentence of 
seven years’ rigorous imprisonment. 
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DUA, J. 6. I agree. The 
trial Court in the course of its judg- 
ment observed: 


“There is nothing on record to 

show how the quarrel started. It 
seems that when the deceased Reoti- 
singh was returning from his house 
to the place of celebrations he must 
have picked up a quarrel with Zulfikar 
whom he overpowered by throwing 
him on the ground. The accused 
Munne, seeing his brother being over- 
powered by the deceased must have 
come to his rescue and assaulted him 
(deceased)”. 
It is true that this oisarmstion was 
made by that Court while dealing with 
the question of common intention to 
murder alleged to have been shared 
by Zulfikar with the appellant and it 
is also true that some observations in 
certain other parts of its judgment 
suggest that there was a free fight 
between the deceased on one side and 
the appellant and his brother on the 
other. Particularly in the portion 
dealing with the question of the right 
of private defence, the trial Court held 
that there was a hand to hand scuffle 
between Zulfikar and the deceased. 
But in view of the fact that the High 
Court summarily dismissed the appeal 
in a brief order generally agreeing 
with the conclusions of the trial Court 
I am inclined to give the appellant 
the benefit of the trial Court’s obser- 
vation that the deceased must have 
picked up a quarrel with Zulfikar, We 
were not taken through the evidence 
in this Court. 


7. I would, ħowever, like to 
state very briefly my opinion on the 
law of private defence and I propose 
doing so in order to guard against a 
possible erroneous impression about 
it arising from the peculiar facts of 
this borderline case in which there is 
no firm finding that the deceased was 


guilty of unlawful aggression or of an -`` 


offence giving rise to the right of 


private defence. 


8. The right of private defence 
is codified in Sections 96 to 100, 
I. P. C., which have all to be read 
together in order to have a proper 
grasp of the scope and the limitations 
of this right. By enacting these sec- 
tions the authors of the Code wanted 
te except from the operation of its 
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penal clauses classes of acts done in 
good faith for fhe purpose of repelling 
unlawful aggression. This right is 
available against an offence and, there- 
fore, where an act is done in exercise 
of the right of private defence such 
act cannot give rise to any right- of 
private defence 'in favour of the ag- 
gressor in return. This would seem 
to be so even if! the person exercising 
tke right of private defence has the 
better of his aggressor provided of 
course he does not exceed his right 
because the moment he exceeds it, he 
commits an offence. There is also no 
right of private defence in cases where 
there is time to have recourse to the 
protection of public authorities. The 
right of private defence is essentially 
a defensive right circumscribed by the 
statute, available only when the cir- 
cumstances clearly justify it. It should 
not be allowed to be pleaded or avail- 
ed of as a pretext for a vindictive, 
aggressive or retributive purpose. 
According to Section 97 this right vests 
even in strangers for the defence of 
the body and property of other persons 
against offences mentioned therein. 
The courts have, therefore, to be care- 
ful in seeing that no one on the mere 
pretext of the exercise of the right of 
private defence takes sides in a quarrel 
between two or more persons and in- 
flict injuries on the one or the other. 
In a case when two parties are having 
a tree fight without disclosing as to who 
is the initial aggressor it may be 
dangerous as a general rule to clothe 
either of them or his sympathiser with 
a tight of private defence. If, however, 
one of them is shown to be committing 
an offence affecting human body then 


. that would of course seem to give rise 


to such right. If there is no initial 
right of private defence then there can 
hardly be any question of exceeding’ 
that right. With these observations 
which I have considered proper to 
make-in order to:guard myself against 
any possible misunderstanding about 
the precise scope of the right of 
private defence I agree with, my learn- 
ed brother. 


Order accordingly. 
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AIR 1971 SUPREME COURT 1495 
(V 58 C 307) 
(From: Bombay)* 
J. M. SHELAT, 
C. A. VAIDIALINGAM AND 
I D. DUA, JJ. 

Sushila Kashinath Dhonde and 
thers, Appellants v. Harilal Govindii 
3hogani and others, Respondents. 

Civil Appeal No. 1341 of 1969, D/- 
7-10-1969. a 

(A) Houses and Rents — Bombay 
rents, Hotel and Lodging House Rates 
Xontrol Act (57 of 1947), Section 28 (1) 
— Exclusive jurisdiction of Smañ 
“ause Court — Relationship of land- 
ord and tenant between parties ia 
‘espect of every matter covered by 
šection 28 (1) not necessary. ILE 
'1958) Bom 890, and AIR 1969 Bon 
342, Explained and Distinguished; AIR 
1967 Bom 434, Overruled. (Para 15) 

(B) Houses and Rents — Bombay 
Zents, Hotel. and Lodging House Rates 
“ontrol Act (57 of 1947), Section 28 (1) 
— Registered agreement embodying 


leed of charge: for construction loan. 


xxecuted by defendants in favour cf 
plaintiff — Deed complying with a 
the requirements of Section 18 (3) — 
Defendants failing to let out premises 
after completion to the plaintiff m 
spite of provisions to that effect m 
deed of charge — Suit by plaintiff fcr 
enforcing charge for recovery of: loan 
— Held, that suit related to “claims 
or questions arising out of this Act cr 
any of its provisions” within See- 
tion 28 (1) and, therefore, Special 
Court under Section 28 alone had 
jurisdiction — Rights of plaintiff flow- 
ed from the Act and not from tke 
contract, mamely, deed of charge. 
(1885) 16 QBD 503 and (1903) 1 KB 
428 and (1956) 3 All ER 22 and AIR 
1969 SC 488, Ref. (Paras 26, 27 & 33) 
Cases Referred: Chronological Paras 
(1969) ATR 1969 SC 488 (V 56) 

= (1969) 2 SCR 224, Union 
_ of India v. S. T. and C. Co. E2 
(1969) AIR 1969 Bom 342 (V 56) 

.= 71 Bom LR 179, Bombay 

Grain Dealers v. Lakhmi- 

chand l L7 
(1967) AIR 1967 Bom 434 (V 54) 

= 69 Bom LR 229, Bishan 


*(Special Civil Appln. ‘No. 2545 of 
1968, D/- 2-12-1968 — Bom.) 
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v. Maharashtra Watch and 

Gramophone Co. 15 
(1958) ILR (1958) Bom 890 = 

60 Bom LR 374, Shivaling 

Gangadhar v. Navnitlal Amrit- 


lal 14 
(1956) 1956-3 All ER 22, Govt. of . 
Gibralter v. Kenney 32 


(1953) AIR 1953 SC 73 (V 40) 
= 1953 SCR 226, Importers 
and Manufacturers Ltd. v. 
Pheroze Framrose Tarapore- 
wala 18 

(1942) 1942-1 All ER 337 = 1942 
AC 356, Heyman v. Darwins 
Ltd. : 32 

(1903) 1903-1 KB 428 = 72 LJKB 
222, Thompson and Sons v. 
North Eastern Marine Engineer- 


ing Co. 50 
(1885) 16 QBD 503 = 53 LJQB 

302, In re Hawke Ex parte 

Scott x ane 29 


` M/s. R. D. Hattangadi, S. P. Oka, 
S. V. Tambvekar and A. G. Ratna- 
parkhi, Advocates, for Appellants; M/s. 
F. S. Nariman, S. H. Bhojani and I. N. 
Shroff, Advocates, (for No. 1) and Mr. 
R. P. Kapur, Advocate (for Nos. 2 to 
5), for Respondents. ` 

The Judgment . of the Court was 
delivered by ; 

VAIDIALINGAM, J. — This ap- 
peal, by special leave, by defendants 5 
to 7, is directed against the order 
dated December 2, 1968 of the Bombay 
High Court in Special Civil Applica- 
tion No. 2545 of 1968 filed by the ap- 
pellants under Article 227.’ The cir- 


_cumstances leading up to the filing by 


the appellants of the Special Civil Ap- 

plication in the High Court may he 

briefly mentioned. ; 
Respondent No. 1, as plain- 


tiff, instituted Rent Act Suit No. 
784/6206 of 1963 in the Court of 
Small Causes at Bombay against 


Jayantilal Dayalal -and Co., respondent 
No. 2 herein and its three: partners, 
respondents 3 to 5 who - were defen= 
dants 1 to 4. The appellants herein 
were impleaded as defendants 5 to 7. 
According to the plaintiff, respondents 
2 to 5 were the owners of an open 
plot of land known as Jalaram Nagar, 
situate in Greater Bombay and were 
doing business of construction. The 
said defendants represented to the 
plaintiff that they were putting up a 
building in the said property accord- 
ing to the plans and specifications sub- 
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mitted to the Bombay Municipality. 
The plaintiff applied to the defendants 
to let to him, on the basis of a month- 
ly tenancy, a. portion of the building to 
be constructed as soon as the building 
was ready for’ occupation. Defendants 
1 to 4 agreed to do so on the Pue 
advancing a sum of Rs. 12,500/- 

loan towards construction and on their 
executing a deed of charge, in ac- 
cordance with the provisions of the 
Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947 (Bom- 
bay Act No. LVII of 1947) ` (herein- 
after called the Act). 
agreed to those conditions and accord- 
ingly advanced a sum of Rs. 12,500/- 
to defendants I° to 4. on August 12, 
1959 and the said defendants executed 
a deed of charge in favour of the 
plaintiff on the said date, which deed 
of charge was also registered with the 
Sub-Registrar of’ Bombay on the same 
day. .Defendants ‘1 to 4 started con- 
struction of the building in question 
and though it was completed they fail- 
ed to let out the said premises to the 


plaintiff in spite of the. provisions to. 
that effect in the deed of charge of- 


August 12, 1959. On the other hand, 
the said defendants let out the same to 
some third parties, contrary to and in 
breach of the provisions contained in 
the deed of charge. According to Sec= 
tion 18 of the Act, defendants 1 to '4 
were bound and liable to complete the 
construction of the building within a 
period of 2 years from the date of the 
agreement and were also bound to let 
out thé said premises to the plaintiff 
within the said period... As defendants 
1 to 4 -had failed to carry - out 
the obligation cast on them by 
the Act, the plaintiff, had become 
entitled to the return of the sum 
of Rs. 12,500/- with interest at 4% 
per annum from August 12, 1959 till 
the date of payment. The deed of 
charge complies with all the require- 
ments of Section 18 of the Act and 
under the said Act, the loan for con- 
struction of Rs. 12,500/--together with 
interest due is a charge on the entire 
building as well as on the entire 
interest of the said defendants in the 
land on which the building has been 
put up.. The appellants, who are de- 
fendants 5 to 7 in the suit had pur- 
chased the property from defendants 
1 to 4 and as the amount repayable 
to the plaintiff. with interest is’ a 
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The , plaintifé’ 
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charge on the property, 
dants are also bound and liable to pay 
the amount together with interest. As 
thə dispute between the parties arose 
out of the provisions of the Act, the 
Ccurt of Small Causes where the suit 
has been instituted has jurisdiction to 
try and entertain the suit. On these 
averments, the plaintiff prayed for a 
declaration that the sum of Rs. 12,500/- 
given by him) as construction loan 
shall be ‘a charge on the land as well 
as the buildings put up thereon and 
that the plaintiff is entitled to recover 
from the defendants the amounis 
mentioned in the plaint together with 
further interest;and that in default 
the property be'sold under the direc- 
tion of the Court and that liberty be 
given to obtain a personal decree 
against the defendants in case the full 
amount is not recovered by sale of 
‘properties. The plaintiff 
for certain other consequential reliefs 
by. way of injunction and appointment 
of receiver. `, 

3. Respondents 2 and 3 did not 
file any written’ statement, but res- 
pondents. 4 and ‘5 contended that the 
Court of Small ‘Causes has-no juris- 
diction. to try the suit in view of the 
pecuniary value given in the plaint. 
They had also denied the receipt of 
the sum of Rs. 12,500/-. They further 
pleaded that the deed of charge refer- 
red to by. the plaintiff: had: been exe- 
cuted only by respondent No. 3 in col- 
lusion with the ; plaintiff and that it 
is a sham and colourable document. 


They further contended that the plain- 


tiff was not entitled to any reliefs by 
way’ of charge or for’ secovery of the 
amounts. | 


4. The appellants; in their 
original written! statement, pleaded 
that there was no privity of contract 
between them and the plaintiff in res- 
pect of the suit claim. While admit- 
ting that they had purchased the pro- 
perty from -defendants 1 to 4 on 
October 24, 1960 they pleaded that 
their vendors had already let out the 
property to various tenants and that 
they were not aware of any deed of 
charge having been executed in favour 
of the plaintiff. They further contend- 
ed that the plaintiff was aware of 
these facts and, nevertheless, he has 
filed the suit without any bona fides. 
In an additional written statement 
filed by them, they raised the objec- 


| 


those defen- 


also asked ` 
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tion that the Court of Small Causes 
has no jurisdiction to entertain tne 
suit. The plaintiff seeks a declaration of 
charge over the suit properties and 
such a declaration relating to immov- 
able property cannot be granted sy a 
Court of Small Causes, by virtu2 of 
Section 19 of the Presidency Small 
Cause Courts Act. The various aver- 
ments in the plaint and the reliefs 
asked for do not establish any cause of 
action arising under any of the provi- 
sions of the Act, as such. The reliefs 
asked for are on the basis of an grec- 
ment of charge stated to have been 
executed by defendarts 1 to 4 ard the 
cause of action is on the basis of such 
agreement and not under any provi- 
sions of the Act. 

5. The Court of Small Causes, 
Bombay, by its judgment dated Ifarch 
23, 1968 overruled the objections rais- 
ed on behalf of the defendants and 
decreed the suit as prayed. That 
Court found that the plaintiff had 
advanced as construczion loan the sum 
of Rs. 12,500/- and taat the deed of 
charge, dated August.12, 1953 had 
been properly executed by defer.dants 
1 to 4. The trial Court further held 
that defendants 5 to 7 who are the 
purchasers of the property from de- 
fendants 1 to 4 were also bound by 


the registered deed of charge, dated. 


August 12, 1959. The Court farther 
held that even assuming that defen- 
dants 1 to 4 did not disclose the zrans-~ 
action between them and the plaintiff, 
defendants 5 to 7, as purchasers >f the 
property over which a charge hac been 
created by registered document, were 
bound by the said charge and their 
plea that they had no notice cannot be 
accepted. Regarding the objection 
raised by defendants 5 to 7 to the juris- 
diction of the Court to entertazn the 
suit, the trial Court after finding that 
the deed of charge dated August 12, 
1959 complies with all the requirements 
of Section 18 (3) of the Act held that 
the suit for recovery of the conmstruc- 
tion loan is cognizable under Section 
28 of the Act, being a claim arising out 
of the provisions of Section 18 (3) of 
the Act. Finally, thet Court granted a 
decree as against all the defendants. 

6. The appellants challenged 
this decision by filing an appeal under 
Section 29 of the Act before the Full 
Court of Small Causes, being Appeal 
No. 400 of 1968. The Full Court agreed 
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with all the findings and conclusious 
arrived at by the Trial Judge and by 
its judgment dated’ August 12, 1968 
dismissed the appeal. The appellants 
challenged both the judgments by fil- 
ing Special Civil Application No. 2545 
of 1968 before the Bombay High Court 
under Art. 227. The learned Single 
Judge, by his order dated December 2, 
1968 summarily rejected the same. 


7. Mr. MHattangadi, learned 
counsel for the appellants, raised two 
contentions: (i) An application or a 
claim to be cognizable by the Special 
Court which had been conferred juris~ 
diction under Section 28 of the Act, 
must be a proceeding between a land- 
lord and a tenant. In this case, that re- 
lationship does not exist between the 


_ parties and hence the Court of Small 


Causes had no jurisdiction to enter- 
tain the suit. (ii) The claim for a 
charge over the - properties made by 
the plaintiff in the suit arises under a 
deed of contract evidenced by the 
charge dated August . 12, 1959 and 
hence the proceedings initiated by the 
plaintiff before the Court of Small 
Causes cannot be considered to relate 
to “any claim or question arising out 


.of this Act or any of its provisions” 


and therefore, the Court of Small 
Causes had no jurisdiction under Sec- 
tion 28 to entertain and deal with the 
proceedings. T ‘ 

8. Mr. Nariman, learned coun- 
sel for the plaintiff-first respondent, 
on the other hand, pointed out that 
there is intrinsic evidence in the Act 
itself to show that it is not necessary 
that every proceeding contemplated 
under Section 28 of the Act should be 
between a landlord and a tenant. 
Counsel also urged that a claim for 
enforcing a charge in respect of a 
construction loan advanced by a party 
and for the recovery thereof arises out 
of the provisions of the Act because 
without such provisions such a claim 
could never have been made and the 
transaction on which the claim is 
based could never have been entered 
into. Mr. Nariman further referred 
us to Section 18 (1) of the Act which 
prohibits a landlord or any person 
acting on his behalf from receiving 
the various kinds of amounts mention- 
ed therein, but permits, under Sec- 
tion 18 (3) the type of arrangement 
evidenced by the deed of charge dated 
August 12, 1959. The reliefs asked 
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for by his client in the suit, counsel 
pointed out, relate to claims arising 
out of the Act, viz., Section 18 (3) and 
therefore the Court of Small Causes 
was the proper Court under Section 2 
where such proceedings could be 
initiated. 

9. Both the counsel have re- 
ferred us to certain decisions in res- 
pect of the two aspects referred to 
above which will be adverted to later. 

10. In support of his conten- 
tion, Mr. Hattangadi drew our atten- 
tion to the absence of any refer- 
ence to a ‘tenant’ in Section 18 (3) of 
the Act. In this case, according to the 
counsel, the relationship between the 
parties can only be that of a debtor 
and a creditor and not that of a land- 
Jord and tenant. 
the counsel urged that under Sec- 
tion 28 the parties must be in the rela- 
tionship of landlord and tenant. 
That relationship not existing in this 
case, the jurisdiction conferred on a 
Court of Small Causes, under Section 
28 cannot be invoked. 

11. It is now, necessary to 
refer to certain provisions of the 
statute which will have a bearing on 
the question as 
tionship of landlord and tenant shouid 
exist of invoke the jurisdiction of the 
Court of Small Causes under’ Sec- 
tion 28 as also on the question as to 
whether the claim made by the plain- 
tiff in the suit is a claim arising out of 
the Act. ` 

12. Section 5 defines the vari- 
ous expressions. Clauses (3) and (11) 
of Section 5 define the expressions 
‘landiord’ and ‘tenant’. Particularly, 
sub-clause (c) of clause 11 takes in 
even any member of the tenant’s 
family residing with him at the time of 
or within three months immediately 
preceding his death as may be decided 
in default of agreement by the Court. 
Sub-section (2) of Section 18 gives a 
right to “any person”, who has paid 
one or other of the types of amounts, 
mentioned therein, to- recover 
from the landlord those amounts. 
That sub-section again gives a right to 
a tenant who may have paid any of 
those amounts to deduct such amounts 
from the rent payable by him to 4 
landlord. “Any person”, mentioned in 
‘ sub-section (2) of Section 18, will not 
have the relationship of a tenant to the 
landlord from whom he seeks to re- 


Proceeding further - 


to whether the rela-. 


-building is erected: 


cover the amount. Nevertheless, he can 
certainly seek to recover the amount 
as a claim arising out of the Act in 
a Court of Small Causes, under Sec- 
tion 28. Sub-section (3) of Section 13 
which permits a payment being made 
to a landlord for the’ purpose mention- 
ed therein, refers to “any payment 
made under any agreement ......... by 
any person to a landlord by way of a 
loan”. If such person seeks to recover 
back the construction loan provided 
the relief can be considered to be a 
ciaim arising out of' the. Act—which 
question will be dealt with by us 
later—he can approach the Court of 
Small Causes under Section 28. The 
two other material provisions which 
require to be noted are Section 18 (3) 
and Section 28 (1).of the Act, which 
are set out below: | 


"18 (3). Nothing in this section 


‘shall apply. to any payment made 


under any agreement entered into 
before the first day of September 1940 
or to any payment.made by any per- 
son to a landlord by way of a loan, 
for the purpose of financing the erec~ 
tion of the whole or part of a residen- 
tial building or a residential section of 
a building on the land held by him 
as an owner, a lessee or in any other 
capacity, entitling him to build on 
such land, under an.agreement which 
shall be in writing and shall, notwith- 
standing anything contained in the 
Indian Registration | Act, 1908, be 
registered. Such agreement shall inier 
alia include the following conditions, 
namely:—. ae 

(i) that the landlord is to Iet to 
such person the whole or part of the 
building when completed for the use 
oz such person or any member of his 
family; 
(ii) that the rate'.of interest’ on 
such loan shall not be less than four 
per cent, per annum; 


(iii) that such loan shall be repay- 
able by the landlord: within a pericd 
or ten years from the date of the exe- 
cution of the agreement or within a 
period of six months from the date of 
the termination of the tenancy by the 
lendlord, whichever: period expires 
earlier; 

(iv) that the amount of the loan 
shall be a charge on 'the’ entire buiid- 
irg and the entire interest of the 
landlord in the land. on which such 


fl 
| 
| 
| 
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-Provided that if the loan has seen 
advanced by more than one persoan, all 
such persons shall, notwithstanding, 
anything contained in any lew for 
the time being in force, be entitled 
to a charge on the entire buildinz and 
the entire interest of the landlord in 
such land rateably according t the 
amount of the loan advanced by each 
of such persons; 

(v) that the landlord shall use the 
amount of the loan for the purpose of 
erecting the whole or part, as the case 
may be, of the residential buildinz and 
for no other purpose; and 

(vi)(a) that the erection cf the 
building shall be completed within a 
period of two years from the dete of 
the execution of the agreement or if 
the agreements executed are more 
than one, from the date of the execu- 
tion of the first of such agreem=nts: 


Provided that the said pericc of 
two years may be extended to = fur- 
ther period not exceeding one year 
with the sanction of the Collectoz; 

(b) that if the erection of the 
building is not completed withia the 
period of two years or within the ex- 
tended period specified in the proviso 
to clause (a), the loan shall be repay- 
able forthwith to the person advranc- 
ing the same with interest at the raie 
of four per cent per annum”. 

“28 (1) Notwithstanding anv hing 
contained in any law and notwith- 
standing that by reason of the amount 
of the claim or for any other rəason, 
the suit or proceedings would nat. but 
for this provision, be within its -uris- 
diction. 

(a) in Greater Bombay, the Court 
of Small Causes, Bombay; 

(aa) in any area for whith a 
Court of Small Causes is estabd.shed 
under the Provincial Small Zause 
Courts Act, 1887, such Court an 

(b) elsewhere, the Court o2 the 
Civil Judge (Junior Division) laving 
jurisdiction, in the area in which the 
premises are situate or, if there -s no 
such Civil Judge the Court œZ the 
Civil Judge (Senior Division) kaving 
ordinary jurisdiction, 
shall have jurisdiction to entertain 
and try any suit or proceeding be- 
tween a landlord and a tenant relating 
to the recovery of rent or posssssion 
of any premises to which any o? the 
provisions of this Part apply ard to 
decide any application made tnder 
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this Act and to deal with any claim 
or question arising out of this Act or 
any of its provisions and subject to 
the provisions of sub-section (2) no 
other Court shall have jurisdiction to 
entertain any such suit, proceeding or 
application or to deal with such claim 
or question”. 


13. Having due regard to the 
aspects mentioned above and the pro- 
visions of Sections 18 (3) and 28 (1), 
in our opinion it is not necessary that 
there should be a relationship of 
landlord ` and tenant in res- 
pect of all the matters covered by 
Section 28 (1) of the Act, so as to give 
jurisdiction to the Court of Small 
Causes. No doubt, one type of action 
contemplated under that section, viz., 
a suit or proceeding for recovery of 
rent or possession of any premises to 
which any of the provisions of Fart II 
apply may be between a landlord an 
a tenant; but in respect of the other 
matiers dealt with in that sub-section, 


‘it is not necessary that the relationship 


of landlord and tenant should exist 
between the parties before the Court. 


14, Mr. Hattangadi referred us 
to certain decisions which, according 
to him, will support his contention 
that the essential requisite to attract 
Section 28 is the relationship of land- 
lord and tenant. He referred us to 
the decision of Chagla, C. J., in 
Shivaling Gangadhar v. Navnitlal 
Amritlal, ILR (1958) Bom 890. That 
was a suit by a landlord against his 
tenant in the City Civil Court com- 
plaining that the tenant ħad used the 
residential permises let to him as busi- 
ness premises by installing cutting and 
ruling machines. The landlord prayed 
for damages as also for a mandatory 
injunction for removal of the machi- 
nes. The trial Court granted to the 
plaintiff the reliefs asked for by him. 
On appeal by the tenant, the Assistant 
Judge, Poona, held that the- City Civil 
Court had no jurisdiction to try the 
suit as the claim fell under the Act 
and therefore the Special Court set up 
under Section 28 alone could enter- 
tain the suit. In this view the Assistant 
Judge directed the return cf the plaint 
to the proper Court. In the revision 
filed by the landlord before the High 
Court, the learned Chief. Justice held ` 
that the claim or question in the suit 
instituted by the plaintiff related to 
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the liability of the tenant for damages 
and for an injunction and that such a 
claim could never. arise out of the Act 
and therefore the City Civil Court had 
jurisdiction to entertain the suit. 
question as to whether under Section 
28 it is necessary that the relationship 
between the parties to the proceeding 
should be that of a landlord and tenant 
did not arise for -consideration at ull 
in the decision dealt with above. Ad- 
mittedly the suit was by a landlord 
. against his tenant, and the only ques- 
tion was regarding the jurisdiction of 
the Civil Court to entertain the suit, 
as instituted by the landlord. 


15. The next decision referred 
to by Mr. Hattangadi is Bishan v. Maha- 
rashtra W. & G. Co., (1967) 69 Bom LR 
229 = (AIR 1967 Bom 434), That, again 
was a suit by certain tenants in the City 
Civil Court against their landlords for 
an injunction restraining the latter 
from causing obstruction to a passage 
leading to the shops occupied by the 
tenants. The landlords contended that 
the suit being essentially between the 
landlords and tenants for recovery of 
possession of the premises let out to 
- the tenants, it related to claims or ques- 
tions arising out of the Act. On this 
basis they contended that the Court 
of Small Causes, Greater Bombay, was 
exclusively entitled to entertain and 
try the suit under Section 28 of the 
Act and the City Civil Court had no 
jurisdiction. The Trial Court overrul- 


ed the objection of the landlords and - 


held that it had jurisdiction to try the 
suit as it did not fall under Section 28 
of the Act, as it did not relate to any 


claim or question arising out of the Act,’ 


as contemplated by that section. When 
the matter came up before the High 
Court in revision, at the instance of the 
landlords, the learned Judge, after re- 
ferring to the relevant part of Section 
28 cf the Act, states at p. 231 (of Bom 
LR) = (at p. 436 of AIR) as follows: 


“It ig manifest that the following 


conditions must be satisfied in order - 


that a suit or proceeding should be 
triable by the Courts of exclusive 
jurisdiction mentioned in Clauses (a), 
(aa) and (b) of sub-section (1) of Sec- 
tion 28: 

(1) The suit or proceeding must be 
between a landlord and tenant. Unless 
this condition is satisfied, Section 28 


can have no application. If this con- 


The ` 


with.in Section 28 (1). 
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dition is satisfied, it is further necessary. 
that either, 

(2) the suit or . proceeding must 
relate to the recovery of (i) rent or 
Gi) possession of premises to which the 
provisions. of Part II, ha the Act apply, 
or 

(3) some PEETA must have 
been made under the Act, or the suit 
or proceeding must involve a claim or 
question arising out of the Act or out 
ol any of its’ provisions. 

If in addition to the first condition 
either of the two other conditions is 
satisfied, the suit would lie in the 
Court of exclusive jurisdiction. n 
Having stated as above, the learned 
Judge held that the ‘first condition in 
that case was satisfied because the suit’ 
was between landlords and tenants. 
The third condition, ‘mentioned in the - 
above extract, did not further arise: 
for consideration and the learned 
Judge discussed the second contention 
mentioned above. That discussion is 
not really necessary. The learned 
Judge ultimately held that the City 
Civil Court had jurisdiction to enter- 
tain the suit. 


16. Mr. Hattahgadi quite natur- 
ally placed considerable reliance on the 
statement of the learned Judge, ex-. 
tracted above, particularly to condition 
No. 1 which, according to the learned 
Judge must be satisfied to attract Sec- 


‘tion 28. We are not'inclined to agree 


with,the reasoning of the learned J udge 
regarding the first condition extracted 
above, viz., that the suit or proceeding 
must in all cases be between the land- 
lord and the tenant’ and unless that 
condition is satisfied, S. 28 could have 
no application. We have already in- 
dicated that one type of action con- 
templated under Section 28 is a suit or 
proceeding relating to the recovery of 
rent or possession of any premises as - 
between a landlord and tenant. But 
there are various other matters dealt 


which also the Special Court referred 
to therein. has been given jurisdiction. 
For instance, a claim, or question aris- 
ing out of the Act or: any of its provi- 
sions need not necessarily be one be- 
tween a landlord and a tenant, but 
nevertheless the Special Court will 
have jurisdiction to deal with such a 
claim or question under Section 28 (1). 

17. . Another decision to which 
our attention was drawn is that of a 


| 


in respect, of- -—-:=— 
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Yivision Bench of the Bombay High 
‘ourt in Bombay Grain Dealers v. 
sakshmichand, (1969) 71 Bom LR 179 

= (AIR 1969 Bom 342). In that deci- 
ion a tenant of a terrace filed a suit 
n the City Civil Court against his 
andlord alleging that the latter had 
revented him from entering into and 
ccupying the terrace for the purpose 
f his business. The tenant asked for 

declaration that he was entitled to 
iossession and. occupation of the 
errace and also for an injunction re- 
training the above landlord from 
bstructing him in the enjoyment of 
he terrace. Having due regard to the 
ature of the suit therein which was 
reated as one for possession of the 
errace from the landlord, it was held 
hat the claim fell within S. 28 and 
herefore the City Civil Court had no 
urisdiction to entertain the suit. Refer- 
ing to Section 28 the learned Judges 
aid, at p. 192 (of Bom LR) = (At 
p. 343-344 of ATR): 

“It commences with the words 
Notwithstanding anything contained 
n any law” and it purports to vest 
pecial jurisdiction in Courts named in 
‘lauses (a) and (b) of sub-section (1) 
n respect of matters enumerated by 
t It gives jurisdiction to these 
Yourts (1) to entertain (a) any suit or 
b) proceeding, between a landlord and 
. tenant, (2) relating to the recovery 
f rent or possession of any premises 
o which the provisions apply, (3) to. 
ecide any application made under 
his Act and (4) to deal with (a) any 
laim or (b) question arising out of 
he Act or any of its provisions. There 
3 a further clause which excludes the 
urisdiction of any other Court in res- 
rect of any such (1) suit, (2) proceed- 
ng, (3) application or (4) deal with 
uch claim or question”, 


the observations extracted. above, i- 


ur~opinion do not suppcrt the con- 
ention of the learned counsel that in 
ll proceedings under Section 
arties must be arranged on opposite 
ides as landlord and tenant. In fact, 
he above decision had no occasion tc 
‘consider any such question because, 
idmittedly, the parties therein were 
aridlord and tenants. 


18. We may also refer to a deci- 
ion of this Court in Importers anc 
anufacturers Ltd. v. Pheroze: Fram- 
ose Taraporewala, -1953 SCR 226 = 
AIR 1953 SC 73). The landlord ir. 


26. 
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that case had instituted the suit in the 
Court of Small Causes, Bombay, 
against his tenant and the sub-tenant 
for recovery of possession of the pre- 
mises and also for compensation. Ac- 
cording to the landlord the tenant had 
sub-let the premises without his pre- 
vious consent and contrary to the 
terms of the tenancy. The trial Court 
granted a decree in favour of the’ 
plaintiff. The defendants filed an ap- 
peal under Section 29 of the Act and 
before the appellate Court they raised 
an additional plea that the Court of 
Small Causes had no jurisdiction to 
entertain the suit in so far as it relat- 
ed to the second . defendant, the sub- 
lessee. The Appellate Bench of the 
Small Causes Court dismissed the ap- 
peal. The sub-lessee moved the High 
Court unsuccessfully in revision under 
Section 115, C. P. C. He came up to 
this. Court by special leave and the 
only contention raised was that the 
Small Cause Court had no jurisdic- 
tion to entertain the suit under Sec- 
tion 28 of the Act. The contention of 


_ the sub-lessee was that his sub-iease 


Fas not been recognized by the land- 
lord and there was no relationship of 
landlord and tenant between him and 
the plaintiff and therefore the Small 
Cause Court had no jurisdiction to 
entertain the suit. After holding that 
so far as the plaintiff and the first 
defendant (the tenant) were concern- 
ed, the suit being between a landlord 
and tenant, the only Court competent 
to entertain the suit under Section 28 
was the Court of Small Causes, this 
Court observed, at p. 230 (of SCR) = 
(at p. 75 of AIR): 


“Section 28 confers jurisdiction on . 
the. Court of Small Causes not only 


to entertain and try any suit or pro- 


ceeding. _between-alandlord and a 
tenant relating to the recovery of rent 
or possession of the premises but also 
“to deal with ‘any’ claim or question 
arising out of this Act or any of its 
provisions”. There is no reason to 
hold that “any claim or question” 
must necessarily be one between the 
landlord and the tenant. In any case, 
once there is a suit between a land- 
lord and a tenant relating to the re- 
covery of rent or possession of the 
premises -the Small Cause Court ac- 
quires the jurisdiction not only to 
entertain that suit but also “to deal 
with any claim or question arising out 
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of the Act or any of its provisions” 
which may properly be raised in such 
a suit”. 


In the above extract, this Court, in our ` 


opinion, has clearly laid down that 
when the Court of Small Causes under 
Section 28 of the Act is invited “to 
deal with any claim or question aris- 
ing out of this Act or any of its 
provisions” the relationship between 
the parties to such proceedings need 
‘not be that of a landlord and a tenant. 
Mr. Hattangadi no doubt stressed the 
latter part of the observations in the 
above extract wherein, according to 
him, this Court has emphasised that 
in that particular case the suit was: be- 
tween the landlord-plaintiff and the 
first-defendant tenant and, in. conse- 
quence, held that the Small: Cause 
Court had jurisdiction. In our opinion 
this is not a proper understanding of 
the principle enunciated by this Court. 
This Court had categorically held that 
the claim or question which the Small 
Cause Court is called upon to consider 
need not necessarily be between a 
Jandlord and a tenant. After having 
so held, this Court gave only an addi- 
tional reason for upholding the 
jurisdiction of the Small Cause Court 
on the ground that the suit was be- 
tween the landlord and the first-defen- 
dant who was admittedly a tenant. 


19. Having due regard to the 
aspects discussed above, the first con- 
tention of Mr. Hattangadi cannot be 
accepted. 


20. The second contention of 
Mr. Hattangadi, as noted earlier, is 
. that the subject-matter of the suit in 

question does not relate to “any claim 
or question arising out of this Act or 
_any_of its provisions” so as to give 


ays 


jurisdiction to the Special Court under. 


Section 28 of the Act. That is accord- 
ing to the counsel, the reliefs asked 
for by way of a charge on the pro- 
perties as well as for recovery of the 
amount advanced by the plaintiff are 
founded on the deed of charge dated 
August 12, 1959. The argument is 
that the rights of the plaintiff sought 
to be enforced in the suit flow out-of 


the contract or are based upon the. 


agreement dated August 12, 1959 and 
there is no claim or question arising 
out of the Act or any of its provisions 
which require consideration by the 
Special Court. He further urged that 


t 
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it may be that parties may enter intos 
the arrangement embodying the vari- 
ous conditions mentioned in Section 18 
(3), but that does not mean that the 
claim, when relief is sought at the 
hands of a Court, can be. considered 
to arise out of the provisions of the 
Act or any of its provisions: 


21. Mr.’ Nariman, learned 
counsel for the plaintiff-first respon- 
dent, as already noted, controverts 
this proposition! advanced on behalf of 
the appellant. Mr. Nariman pressed 
before us that the deed of charge dated 
August 12, 1959 is one permitted by 
S. 18 (3) provided it satisfies the 
requirements mentioned in that sub- 
section. He further pointed out that any 
relief asked for by the plaintiff though 
it may be according to the terms 
of the deed of charge, is really the en- 
forcement of a claim arising out of the- 
Act. In such matters, counsel urged 
that S. 28 (1) not only specifically con- 
fers jurisdiction on the Special Court 
but it also categorically denies juris- 
diction of any other Court to entertain 
any such proceeding. Mr. Nariman 
has also referred us to certain deci- 
sions bearing on the interpretation of 
the expression “arising out . of” .to 
which we will presently refer. 


» 22. Before we refer to those 
decisions, it is necessary to advert to 
the salient features of the deed of 
charge, dated August 12, 1959. The 
agreement is dated August 12, 1959 
and it has been duly registered on the 
same day, under the provisions of the» 
Indian Registration Act. That agree- 
ment is entered into between the first 
respondent herein, described as the te- 
nant, and respondents 2 to5, described 
as the landlords! After stating that the. 


landlords are the owners of the land 


Partagas Nw 


known as Jalardam Nagar-and-that the 
landlords propose to construct the 
building on the said land according to 
the plans submitted to the Bombay 


` Municipality, the agreement states that 


the tenant applied to the landiords to 
let out to him on the basis of month- 
ly tenancy, the ; accommodation speci- 
fied therein, on its being ready for oc-~ 
cupation. The landlords having agreed 
to grant to the tenant and the tenant 
having agreed to take from the land- 
lords a tenancy of the premises in the 
building which was being constructed, 
a monthly rental of Rs. 200/- is recit- 
‘i 
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. The document further proceeds to 
ate that the landlords have called 
on the tenant to pay the amount of 
nstruction loan of Rs. 12,500/- and 
e tenant has accordingly paid the 
id amount, the receipt of which was 
knowledged and admitted by the 
ndlords, It is specifically stated that 
e loan was paid as construction loan 
wards the construction of the build- 
g a portion of which was agreed to 
: rented to the tenant and the amount 
the loan was to be utilised by the 
ndlords for the construction of the 
ulding. The interest on the said loan 
mentioned as 4 per cent per annum 
id the same is to be adjusted in the 
anner mentioned in the agreement. 
1e agreement further provides that 
1 completion of the building, the te- 
int, on being duly intimated by the 
ndlord, is to take possession of the 
‘emises agreed to be rented to him 
id the tenant shall become liable to 
y to the landlords the rent accord- 
g to the further recitals in the docu- 
ent. There is a stipulation for pay- 
ent by the tenant to the landlord of 
monthly rent of Rs. 200/-. The land- 
rds undertake to repay to the tenant 
e construction loan of Rs. 12,500/- 
ithin a period of five years and two 
id a half months from the date of the 
freement and the landlords are to 
ry inthe meanwhile interest at 4 per 
mt per annum. in two six-monthly in- 
alments. ; 


23. Clause 7 recites that the 
nount of the loan shall be a charge 
1 the entire building and the entire 
terest of the landlords in the land on 
hich the building is constructed in 
mmon with other tenants from whom 
milar loans have been taken by the 
ndlords and rateably according to 
e amounts of loan advanced by each 
‘such tenants. Till the loan is repaid 
y the landlords, the tenant is declar- 
1 entitled to deduct a sum equivalent 
ı the monthly rent of Rs. 200/- pay- 
ale by the tenant and the amount so 
aducted ought to be adjusted towards 
ie interest accruing due. The agree- 
lent is to be registered under the 
idian Registration Act. It is further 
revided that after the loan has been 
2paid in full to the tenant, the latter 
iall continue to keep the premises as 
monthly tenant. As we have men- 
oned earlier, the agreement has been 


only registered under the Indian Regis- 
tration Act, on the same day. 


24, A perusal of the various 
clauses of the agreement, referred to 
above, clearly shows that the loan 
given by the first respondent to res- 
pondents 2 to 5 was for the purpose 
of financing the erection of the build- 
ing on the land in question held by 
the landlords as owners and that the 
agreement was in writing and has been 
registered. It also includes the various 
conditions referred toin S. 18 (3). 
Therefore it is clear that the arrange- 
ment by way of an advance of the con- 
struction loan and the conditions im- 
posed therein and the manner in which 
the deed of charge has been executed’ 
are in accordance with S. 18 (3) of the 
Act and the arrangement is a permis- 
sible one under the said sub-section. 
But for the type of arrangement enter- 
ed into in accordance with S. 18 (3), it 
is clear that any other payment of the 
trpes of amounts mentioned in S. 18 
(1) is not permissible. 


25. It is only just necessary to 
advert to one or two aspects referred 
to in the. plaint, the contents of which 
have been already set out. In the 
plaint, the plaintiff refers to the loan 
advanced by him as a construction loan 
and in para 10 it is stated that the dis- 
putes between the parties “arise out of 
the provisions of Bombay Act LVII of .- 
1947 at Bombay and hence this. Hon’ble 
Court has jurisdiction to try and en- 
tertain this suit’. In paragraph 13 
relating to the reliefs asked for, by 
cl. (a) the plaintiff seeks a declaration 
that the sum of Rs. 12,500/- shall be 
a charge on the property referred to 
therein and in cl. (b) the plaintiff asks 
for relief on the basis of the declara- 
tion in the deed of charge that the 
plaintiff is entitled to recover the 
amounts mentioned in the deed. The 
other reliefs are more or less inciden- 
tal to the main reliefs. contained in 
clauses (a) and (b) We have also 
referred to the fact that in the addi- 
tional written statement filed by the 
respondents 2 to 5 they raise the con- 
tention that a declaration of a charge 
ïn respect of immovable property can- 
not be granted by the Court of Small 
Causes and that no part of the reliefs 
contained in the plaint relate to any 
claim or question arising under the 
provisions of the Act and that on the 
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other hand the suit is based upon the 
agreement dated August 12, 1959. 


26. Having due regard to the 
nature of the transaction entered into 
between the parties, viz., the deed of 
charge dated August 12, "1959 and the 
provisions of S. 18 (3) read with S. 28 
of the Act, we are of opinion that the 


subject- matter of the proceedings ini- - 


tiated by the plaintiff relates to claims 
or questions arising out of the Act: The 
question regarding the nature of the 
transaction, whether it is saved by Sec- 
tion 18 (3) of the Act, and the nature 
of the reliefs to be granted to the plain- 
tiff are all claims or questions arising 
out of the Act and can be dealt with 
only by the Special Court constituted 
under S. 28 of the Act. No doubt the 
deed of charge furnishes the cause of 
action, but its legality, ‘validity and 


binding nature and other incidental. 


matters connected therewith are all 
questions arising out of the Act. 


27. Further we are not inclin- 
ed to accept the coritention of Mr. 
Hattangadi that the rights of the plain- 
tiff flow not from the Act or any of 

‘lits provisions but from the contrect, 
namely the deed of charge. The regis- 
tered ‘agreement entered into between 
the parties regarding - the construction 
loan, it must. be pointed out, is the 
method contemplated by S. 18 (3) of 
the Act. _The payment made by the 
plaintiff under such an agreement: is, 
in our view, an advance of a construc-~ 
tion loan by the plaintiff in accordance 
with the Act and the relief for a charge 
as well as for the recovery. of the 
amount are all claims arising out of 
the Act. In fact the claim made by 
the plaintiff in the. suit could never 
have arisen and the _ transaction in 
question could not have taken place, 
but for the Act. 


_ 28. We will now refer to cer- 
tain decisions placed before us by Mr. 
Nariman, learned counsel for the plain- 
tiff-respondent. 


29. In In Re Hawke, Ex Parte 
Scott, (1885) 16 QBD 503 the interpre- 
tation of the expression “not arising 
out of the bankruptcy” occurring in 
the proviso to S. 102 (1) of the Bank- 
ruptey Act, 1883 came up for consi- 
deration. The question arose in the 
following circumstances. A, a bank- 
rupt, carried on business as a corn 


merchant at a place Y, where his stores 


ALR, 


were under “the charge of a manager. 
On June 8, the appellants, under whoma 
the bankrupt was very largely indebt- 
‘ed for wheat then in the stores of the 
bankrupt, were informed that the 
bankrupt was in difficulties. Thereupom 
they arranged with the manager to re- 
purchase the wheat on credit, at a 


. price exceeding £200 and the wheat 


was taken delivery of the next day. This» 
sale by the manager was unknowm 
to the bankrupt who, on the same 
date, sent notices of suspension which 
were delivered to the manager at Y 
and to the appellants on the next day. 
The bankrupt,jon becoming aware of 
the transaction, wrote to the appel- 
lants repudiating the same and that as 
he had suspended payment it. was un- 
fair to his other creditors. The trustee- 
in-bankruptcy applied to the County 
Court Judge for an order that the al- 
leged purchase of wheat was void as 
against him and prayed for an. order 
for return of the goods or their value. 
The County Court Judge held that the 


- purchase was a fraud on. the Bank- 


ruptcy Laws.: On appeal by the 
purchasers, the latter contended that 
the County Court had no juris- 
diction..to hear the claim as “it 
did not arise out of the bank- 
ruptey” and as such came within the 
proviso to the first clause of S. 102 (1) 
of the Bankrupicy Act, 1883, which 
limited the jurisdiction given by the 
first part of the clause. On behalf of 
the Trustee it was contended that the 
claim would never have arisen but for 
the . Bankruptcy Act. The proviso 
which came up for consideration be- 
fore the Court was as follows: 

“Section 102 (1):..« 
. ' Provided that the jurisdiction. here- 
by given.shall not be exercised by the 
county court :for the purpose of 
adjudicating upon any claim, not aris- 
ing out of the bankruptcy, which might 
heretofore have been enforced by 
action in the High Court, unless all 
parties to . the proceeding consent. 
thereto, or the money, money’s worth, 
or right in dispute does not, in the 
opinion of the Judge exceed in value 
two hundred pounds. yt 
In dealing with the proviso, parti. 
cularly the expression “not arising out 
of the bankruptcy”, occurring therein, 
and upholding the jurisdiction of the 
County Court Judge, the Court observ- 
ed at p. 506: 

| 


| 
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"Tt seems to me that but for he 
impending bankruptcy the transaction 
would never have been impeach=d. 
The distinction, as I understand it, is 
this: suppose that that before bamk- 
ruptey there had been a dispute >e- 
tween the bankrupt and A., then such 
a claim does not arise out of the bank- 
ruptcy, and the trustee has only zhe 
same claim as the bankrupt had; Sut 
I cannot conceive that this claim wold 


havé arisen but for the bankruptcy, - 


and therefore I think it is a claim azis- 
ing out of the bankruptcy.” 


20. In Thompson and Sons v. 
North Eastern Marine Engineering Co., 
(1903) 1 KB 428 the question arose as 
to whether a payment of compensafion 
made by an employer to a workman 
on the basis of an agreement entered 
into under the Workmen’s Compersa- 
tion Act, 1897 was a payment under 
the agreement or under the said Act. 
Section 6 of the Workmen’s Comfen- 
sation Act wherein the words “if com- 
pensation be paid under this Act” 


occur, came up for interpretation, and 


it was as follows: 


“6. Where the injury for which 
compensation is payable under this 
Act was caused under circumstamces 
creating a legal liability in some per- 
son other than the employer to pay 
damages in respect thereof, the werk- 
man may, at his option, proceed, either 
at law against that person to reccver 
damages, or against his employer for 
compensation under this Act, but not 
against both, and if compensation be 
paid under this Act, the employer shall 
be entitled to be indemnified by the 
said other person.” 

The plaintiffs in that case, who were 
shipbuilders were engaged at the mate- 
rial time in repairing a steamship. The 
defendants, who were builders of 
marine engines were also at the same 
time and place, engaged in repairing 
the boilers of the steamship. On> of 
the defendants’ servants allowed a bag 
of coke to fall into the hold of the 
vessel and it struck and injure] a 
workman A, employed by the phin- 
tiffs. A gave notice of the accident 
to the plaintiffs and claimed compen- 
sation from them. The plaintiffs 
agreed with A to pay nim a particular 
sum per week as compensation under 
the Workmen’s Compensation Act, 1897 
and a memorandum of this agreement 
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was sent to the Registrar of the Coun- 
ty Court and duly. recorded by him in 
accordance with the said Act. The 


‘plaintiffs sought to be indemnified by 


the defendants under S. 6 of the Work- 
men’s Compensation Act. The defen- 
dants contended that the compensation 
paid by the plaintiffs to their work- 
man under an agreement is not com- 


-pensation paid under the Workmen’s 


Compensation Act and that S. 6 has no 
application. The Court posed the ques- 
Ls arising for consideration as fol- 
OWS: 


_ “The question on which I reserv- 
ed my opinion is whether or not what 
has been paid to the injured man, and 
also the sums which the plaintiffs are 
still liable to pay to him under the 
agreement, are sums which fall under 
the head “Compensation paid under 
this Act” within the meaning of S. 6 
so that the plaintiffs are entitled to an 
indemnity from- the defendants.” 
Dealing with the interpretation to be 
placed upon the words in question, the 
Court observed, at p. 435: 


“But the decisive words in. this - 
case are, as it seems to me, “if com-~ 
pensation be paid under this Act,” in 
the latter part of the section. Now, is 
such a payment as has been made here 
under the agreement within those 
words? I think that I must hold that 
it is. If it is not paid under the Act, 
why and how is it paid? It is clearly 
part of the scheme of the Act that the 
Parties may agree, and agreement is 
one of the modes of settlement under 
the Act. .. .Ifit is paid under the Act, 
the section says that the employer is 
entitled to be indemnified.” 


_ 81. The Court concluded the 
discussion at p. 438 thus: 

"o... and I feel bound to hold 
that an agreement to pay compensa- 
tion being one of the methods contem- 
plated by the Act, payment under such 
an agreement is payment of compensa- 
tion under the Act, and the plaintiffs’ 
right to indemnity from the defendants 
follows.” 


32. Whether certain claims 
were “arising out of or “under a con- 
tract” came up for consideration in 
Govt. of Gibralter v. Kenney, 1956-3 
All ER 22. The parties in that case 
had entered into an agreement which, 
under clause nine, provided as follows: 
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"If any dispute or difference shall 
arise or occur between the parties 
hereto in relation to any thing or mat- 
ter arising out of or under this agree- 
ment the same shall be referred to 
some person nominated as single arbi- 
trator by the President for the time 
being of the Chartered Surveyors’ In- 
stitution and this agreement shall be 
deemed to be a reference to arbitration 
within the meaning of the Arbitration 
Acts, 1889 to 1934 or any statutory 
modification or re-enactment thereof.” 
Before the Arbitrator to whom’ the 
dispute was referred under this clause, 
the plaintiffs took objection that he 
had no jurisdiction to deal with cer- 
tain claims as they did not arise out of 
or under the agreement or contract. 


The Court overruled the plaintiffs’ 


objections holding: 


“In my view, this arbitration 
clause is very wide. It covers“. . any 
dispute or difference which shall arise 
or occur between the parties hereto in 
relation to any thing or matter arising 
out of or under this agreement... ”. 
The distinction between matters “aris- 
ing out of” and “under” the agreement 
is referred toin most of the speeches 
in Heyman v. Darwins Ltd., (1942) 1 
All ER 337 and it is quite clear that 
“arising out of” is very much wider 
than “under” the agreement. This 
clause incorporates a difference or dis~ 
pute in relation to any thing or matter 
“arising out of” as well as “under” 
the agreement, and in my view, every- 


thing which is claimed here in this. 


arbitration can be said to be a dispute 
or difference in relation to something 
“arising out of? the agreement”. 

The question, as to whether. a particular 
dispute was one “arising out of the 
contract” came up for consideration 
before this Court in Union of India v. 
S. T. and C. Co., ATR 1969 SC 488. The 
material part of Clause 21 of the arbi- 
tration agreement in that case was as 
follows: 


“In the event of any question or 
dispute arising under these conditions 
or any special conditions of contract or 
in .connection with this. contract 
(except as to any matters the decision 
of which is specially provided for by 
these conditions) the same shall be 
referred to the award of an arbi- 


“In construing this clause and in dealing 


a 


with the question, this Court observed 
at p. 491 as follows: 


“In our opinion, the claim made 
by the respondent firm was a claim. 
arising out of the contract. The test 
for determining the question is whe- 
ther recourse to the contract by, which 
both the parties are bound is necessary 
for the purpose of determining whe- 
ther the claim of the respondent firm 
is justified or otherwise. If it is neces- 
sary to take recourse to the terms of 
the contract for the purpose of decid- 


ing the matter in dispute, it must be ` 


held that the matter is within the 
scope of the arbitration clause and the 
arbitrators have jurisdiction to decide 


this case.” 


33. In view of the discussion 


above decisions 








questions arising out of this Act or any] - 


of its provisions”, and therefore, the 
Court having jurisdiction is the Spe- 
cial Court under S. 28 of the Act. The 


ance with S. 18 (3) and any claim or 
questions raised, though with reference 
to the agreement, are really “claims or 
questions arising out of this Act or any 
of its provisions’. The findings on 
facts,. recorded by the Court of Small 
Causes and by the Appellate Court, 
have not been challenged before us.. 


34, Tt follows that the second 
contention also fails. 


35. In the result the appeal 
Yails and is dismissed with costs of the 
plaintiffi-first respondent. 


i pe ię , Appeal dismissed. 
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AIR 1971 SUPREME COURT 1507 
(V 58 C 308) 
(From: Andhra Pradesh)* 
_S. M. SIKRI, C. J., G. K. MITTER, 
K. S. HEGDE, A. N. GROVER AND 
P. JAGANMOHAN REDDY, JJ. 


Jonnala Narasimharao & Co. end 
others, ete, Appellanis v. State of 
Andhra Pradesh and others, etc., Res- 
pondents. . 

Civil Appeals Nos. 2116, 2217, 
2218, 2126 to 2128 of 1970, 33, 144, 157, 
159 to 163 and 164 to 166 of 1971, D/- 
5-4-1971. 


(A) Constitution of India, 
226 — Person aggrieved —— Commis- 
sion Agents in jaggery who have 
collected tax from the purehasers have 
no locus standi to challenge valicity 
of Andhra Pradesh General Sales “ax 
Amendment Act (9 of 1976) on grownd 
of discrimination as what is sought to 
be recovered from them under the Act 
is what they have collected from the 
purchasers in respect of past dealings 
only — (X-Ref.: — Andhra Pradesh 
General Sales Tax Amendment Acr (9 
of 1979), Section 11). (Para 10) 


The tax collected by dealers as 
agents of the principals became illegal. 
as a consequence of decisions of the 
High Court. But due to the Amencing 
Act that collection has become legal and 
as dealers they are liakle to pay that 
amount to the State in respect of the 
assessments made, (Para 10) 


After the Amendment by remov- 
ing the exemption of Rs. 10,000/- on 
sale of jaggery which was given re- 
trospective effect the agent dea_ers 
could not now complain that while the 
principals were exempted from tax 
upto Rs. 10,000/- the tax is being levied 
on the agents’ turnover irrespective of 
that exemption. In any case though 
the principals may have objection to 
the constitutional validity of the pro- 
visions of the Act under Article 14 the 
agent dealers certainly have no Iccus 
standi to complain about discrim_na- 
tion between principals inter se. 

(Para 9) 

Moreover the agent dealers are 
not expected to and in fact do not 
pay any more money of their ewn 
towards the tax which is levied. The 


*(Writ Petn. No. 2720 cf 1967, D/- 5-9- 
70 — Andh Pra.) 
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tax so levied and paid to the assessing 
authorities by the dealers is not return- 
able nor can the principal make any 
claim against such agents. (Para 9) 

(B) Sales Tax — Andhra Pradesh 
General Sales Tax Amendment Act (9 
of 1970), Section 9 — Exemption grant- 
ed by the- provision to dealers who 
have not collected the tax is not 
violative of Article 14 of the Constitu- 
tion — (X-Ref.: — Constitution of 
India, Article 14) — Writ Petition No. 
2720 of 1970 Ete, D/- 5-9-1970 (Andh 
Pra), Reversed. (Para 11) 


The provision is enacted with th 
object of removing shortcomings in 
the Andhra Pradesh General Sales Tax 
Act (1957) which were found wanting 
by judicial interpretation. The inter- 
regnum between the declaration by 
the High Court of certain provision 
of the Act as being unconstitutional 
and the attempt of the Legislature to 
remedy the defects and to give re- 
trospective effect thereto created two 
distinct categories between the same 
class of dealers namely those who had 
collected the tax whether they were 
assessed or not and those who had not 
collected the tax. This classification 
is certainly reasonable and is related 
to the object of the Amending Act. 

(Para 11) 

Cases Referred: Chronological Paras 
(1969) 24 STC 367 = (1970) 2 
Andh LT 108, Srikonathala 
Venkata Ramana and Budha 
ae Rao v. State of Andh 

ra 
(1967) 20 STC 501 (Andh Pra), 

Irri Veera Raju v. Commercial 
Tax Officer 3 


The following Judgment of the 
Court was delivered by 


P. JAGANMOHAN REDDY, J.: — 
This batch of Appeals is by Certificate 
against a common dJudgmeut of the 
Andhra Pradesh High Court dismiss- 
ing the Writ Petitions filed by several 
dealers in Jaggery who challenged the 
vires and constitutionality of Sections 
2, 5, 8 and 9 of the Andhra Pradesh 
General Sales Tax Amendment Act 
(9 of 1970) (hereinafter called the 
“Amendment Act”). The Appellants 
are Commission Agents carrying on 
trade in jaggery. Agriculturists who 
prepare jaggery out of surplus sugar- 
cane which they are unable to sell to 
the Sugar factories employ the Appel- 
lants as their Commission Agents to 
sell that jaggery. 
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2. We will take the facts in 
Civil Appeal No. 2116 of 1970 as, 
typical of the common question arising 
in all these Appeals. The Appellants 
carry on business of Commission Agent 
in jaggery in Anakapalli, Visakha- 
patnam and at various places in West 
Godavari. In the course of their busi- 
ness the Appellants arrange for the 
sale of jaggery charging a.small com- 
mission for their services and renders 
an account to the respective principals 
in respect of these sales. In the pattis 
issued to the Agriculturists the name 
of the persons to whom jaggery is sold 
is specifically mentioned. The baskets 
of each principal are separately mark- 
ed. "The stock register also indicates the 
number of baskets of jaggery held in 


the name of the Commission Agents.’ 


Every buyer is fully apprised of the 
fact that he is purchasing the jaggery 
of specified agriculturist principals and 
not that of the Appellants. This pro- 
cedure it is said has been: in vogue for 
a long time. 


3. Till about 1963 under S. 11 
of Madras General Sales Tax Act as 
well as under the Andhra Pradesh 
General Sales Tax Act 1957 (herein- 
after called the “Principal Act”) Com- 
mission Agents were required to obtain 
and were being issued licenses and if 
they conformed to the conditions of 
those licenses they were not subjected 
to tax. In 1963 the Principal Act was 


amended by Andhra Pradesh General ‘ 


Sales Tax Amendment Act 16 of 1963 
which substituted a new Section 11 for 
that which was in force till then. The 
new Section 11 changed the pre-exist- 
ing structure of assessment in that, the 
Agents of Resident Principals were 
made liable for assessment and collec- 
tion of Tax though the liability of the 
Agent-was made co-extensive with 
that of the Principal. The Sales Tax 
Authorities however were making 
assessments of the turn-over of the 
Agents in respect of the purchase and 
sales of jaggery of several principals 
notwithstanding the fact that the turn- 
over upto Rs. 10,000/- of. each was not 
exigible to tax. These assessments were 
challenged in a batch of writ Petitions 
in Irri Veera Raju v. Commercial 
Tax’ Officer, Tadepalligudem, (1967) 
20 STC 501 (Andh Pra) in which the 
High Court of Andhra Pradesh held 
that the provisioris of the Principal 
Act indicated that the Agent is a dealer 
in respect of each of the Principals, 


that he is deemed to be as many 
dealers as there are principals, and 
therefore, the total turn-over of the 
Agent in respect of the several princi- 
pals could not.be computed for assess- 
ing him when in fact the turn-over of 
each of the principals was below the 
limit i. e, Rs. 10,000/-- As a con- 
sequence of this decision the Andhra 
Pradesh General Sales Tax Amend- 
ment Act 5 of 1968 was enacted and 
a new Section 11 ‘was substituted for 
the then existing section. This Sec- 
tion 11 was given' retrospective effect 
from the lst August 1963. The 
object of this Amendment was to en- 
able the Taxing authorities to assess, 
levy and collect tax or penalty under 
the. Sales Tax Act from the Agent ir- 
respective of the fact that such princi- 
pal is not liable to pay the tax or 
penalty in respect of that transaction 
on account of the’ turn-over of the 
principal being less than the minimum 
turn-over specified; in sub-section (1) 
of Section 5. The proviso to the new 
Section 11 however authorised the Tax 
or penalty assessed or levied on or 
due from the Agent to be recovered by 
the Assessing authorities from the 
principals instead of from the Agents, 
only if the principal is liable to pay 
tax or penalty: This new Section was 
also challenged on various grounds . 
in a batch of Writ Petitions in Sri- 
konathala Venkata Ramana and 
Budha Apparao v. State of Andhra 
ai (1969) 24 STC 367 (Andh 
ra). 


4. The High Court held that 
even after the amendment the liability 
of the Agent continues to be based on 
the principle of representation and 
whether he is a dealer in respect of all 
the principals or only one principal, 
his liability is co-extensive with that 
of the principal. , It also held: that 
while there is no conflict between Sec- 
tion 5 and Section 11 of the Act, Sec- 
tion 11 which authorises the imposition 
of a tax independently of the liability 
of the principal ori which takes away 
or limits the rights of the Agent to re- 
imburse himself or withhold moneys 
due to the principal only where the 
principal is liable is discriminatory and . 
is hit by Article 14: ane 

5. In view of this Judgment, 
which in fact restored the legal posi- 
tion to that prevailing prior to the 
Amendment, large sums of money in 
which assessments had been made and 


t 


1971 

tax collected became refundable. To . 
meet this situation the Legislature 
enacted the . Andhra Pradesh 


General Sales Tax (Amendment Acti 9 
of 1970. The effect of the Amend- 
ments made by Sections 2, 5, 8 and 9 of 
the Amendment Act is that a proviso 
was added to Sec. 5 (1), a new S. 11 
was substituted for the old Section i 
with retrospective effect from 1-8-53. 
The amended Section 11 it may be 
noticed was identical with Section 11 
as it stood. on 1-8-53. The fist 
schedule to the principal Act was aiso 
amended by adding jaggery as item 7T 
which was made taxable at the paint 
of first sale at 5 paise in the Ruree. 
It was further provided that as scon 
as this entry came into force on che 
date fixed by a Notification the pzo- 
viso to Section 5.(A) added by Sec. 2 
of the Amending Act would cease to 
. have effect. Section 8 of the Amend- 
ing Act purported to validate zhe 
assessments already made while Sec. 9 
granted exemption from liability to 
pay tax in certain cases. 


6. We have already noticed 
that jaggery was being taxed’ at zhe 
point of the first purchase of its sale 
between 1-2-60 and 31-7-63 but by 
reason of the Amendment introdueed 
by Act 16 of 1963 a multiple point -ax 
on sale subject to an exemption of a 
turn-over of Rs. 10,000/- became levi- 
able at 2 paise per Rupee from 1-8-63 
which rate was enhanced to 3 péise 
from 1-4-66 by Amendment Act 7 of 
1966. A single point taxation was 
however levied on items in Schedules 1 
and 2 of the Act which became charge- 
able as such under Section 5 (2). We 
are not concerned with schedule 3 
which deals with declared goods >but 
schedule 4 specified the goods which 
are exempt in terms of Section 8. All 
other sales which do not fall within 
the schedules are as earlier stated 
exigible to multiple point tax under 
Section 5 (1) of the Act subject to the 
minimum of Rs. 10,000/-. 


T. The Appellants had before 
the High Court of Andhra Pradesh 
. raised several contentions but the 
principal attack was confined t 3 
aspects of the Amendment Act, Firstly 
‘that Section 11 read with the new 
proviso to Section 5 (1) makes an in- 
vidious distinction between dealers in 
jaggery on the one hand the dea-ers 
in other commodities on the other by 
perpetuating an unreasonable classifi- 
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cation which is based on no intelli- 
gible differentia nor can any reason- 
able nexus be discerned with the 
object that the Amendment seeks to 
achieve. Secondly that Section 9 has 
to be read as part of Section 2 of the 
Amendment Act by which a new pro- 
viso is added to Section 5 (1) of the 
Principal Act and is a part of Sec.11 
substituted by the Amendment Act. If 
so read the new ‘proviso to Section 5 (1) 
and the new S. 11 would be violative 
of Art. 14 inasmuch as the dealers in 
jaggery similarly situated have been 
invidiously discriminated by levying 
tax from those dealers who have 
collected the tax and the dealers who 
have not collected the tax. Thirdly 
that the basis of the amendment is an 
imposition of a tax not on the transac- 
tion of sale or purchase of jaggery but 
on the collection or non-collection’ of 
the tax by the dealers, as such it is 
also hit by Article 14 of the Constitu- 
tion 

8. The High Court rejected all 
these contentions except the one relat- 
ing to the validity of Section 9. The 
State of Andhra Pradesh as well as the 
Appellants in Civil Appeal No. 33 of 
1971 had contended that that provision 
which granted an exemption. from 
payment of tax to dealers who had not 
in fact collected the tax from their 
principals was valid and did not suffer 
from the vice of discrimination under 
Article 14 because not only was the 
classification reasonable but that it 
was based on an intelligible differ- 
entia having a nexus with the object 
of the impugned Act. 


9. We shall however deal with 
last mentioned aspect presently but 
before we do so on the threshold of 
the argument of the Appellants there 
is a valid objection to the maintain- 
ability of the Writ Petitions filed by 
the dealers who as Agents of the Prin- 
cipals had collected tax from the pur- 
chasers which as a consequence of the 
two decisions of the High Court: refer- 
red to earlier was illegal. After the 
amendment Act the levy and collection 
by the dealers became prima facie 
legal. In so far as japgery is concern- 
ed there was also no question of any 
exemption of the minimum turnover 
of the principal, of Rs. 10,000/-, so 
that the hardship which a Commission 
Agent dealer had to undergo in ‘trying 
to determine whether the turnover of 
each of his principals was below 
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Rs. 10,000/~ before he could collect 
Sales Tax was no longer there. After 
the Amendment by removing the 
exemption of Rs. 10,000/- on sale of 
jaggery which was given retrospective 
effect, the dealer agents could not now 
complain, which complaint had been 
held by the High Court to be justified, 
that while the principals were exempt- 
ed from tax upto Rs. 10,000/- the tax 
is being levied on the agents’ turn- 
over irrespective of that exemption. 
In any case whatever objections the 


principals may have to the constitu-. 


tional validity of the provisions intro- 
duced by the amending Act under 
Article 14 the Agent dealers certainly 
have no locus standi to complain about 
discrimination between Principals inter 
se. That apart the dealers are not 
expected to and in fact do not pay 
any money of their own towards the 
tax which is levied. The tax so levied 
and paid to the assessing authorities 
by the dealer agent is, under the pro- 
visions of the Act, not returnable nor 
can the principal under the provisions 
of the Act make any claim against 
such dealer Agents, ` 


10. Shri Gupte on behalf of 
the Appellants was unable to tell us 
that there were among the Appellants 
` any principals who had a direct 
interest in challenging the validity of 
the provisions on the ground of dis- 
crimination. Shri Motilal Setalvad 
on behalf of the Appellants in Civil 
Appeals Nos. 2126 to 2128 of 1970 
strenuously contended that the Appel- 
lants have an interest and can main- 
tain the Writ Petitions because they 
were dealers within the meaning of 
Section 2 (e) and are persons who are 
aggrieved because of the assessment 
made or likely to be made and tax 
recovered from them. He has further 
contended that this Court has in 
several cases held that even a notice 
issued to any person under the provi- 
sions of an impugned Act which is 
likely to cause prejudice ‘will entitle 
him to challenge the Constitutional 
validity of the law under which the 
notice is given. If so, where an assess- 
ment has been made the assessee has 
a right to challenge the provisions of 
the Amendment Act under which the 
levy and collection of tax have been 
given retrospective validity. Apart 
from the question that this argument 
does not take into account the dis- 
tinction between an attack under Arti- 


ALR. 


cle 14 and an attack under Article 19 
it overlooks the fact that what is 
sought to be recovered from the Appel- 
lant is in respect of a tax collected on 
the past dealings and not with respect 
to the future transactions. We had 
pointed out that tax had already been 
collected, no doubt at first illegally, 
but due to the amendment Act that 
collection has become legal and as a 
dealer he is liable to pay that amount 
to the State in respect of the assess- 
ments made. As there is nothing to 
show that what is sought to be re- 
covered from the dealer is more than 
what he has collected, he has not suf- 
fered any loss nor any disadvantage 
which would entitle him to seek a 
remedy under Article 226 of the Con- 
stitution. Shri P. Ramchandrarao in 
Civil Appeal No. 2127 of 1970 had 
nothing new to add to the arguments 
advanced by the learned Advocates for 
the Appellants. On this short ground 
alone we dismiss all the Appeals 
except Civil Appeal No. 33 of 1971 but 
in the circumstances without costs. 


Appeal in Civil Appeal No. 33 of 1971: 


11. In this Appeal Shri S. T. 
Desai. contends that the High Court 
had erroneously struck down Section 9 
of the Amendment Act. Section 9 of 
the Amendment Act is as follows: 


_ 9 (1). Where any sale of jaggery 
has been effected during the period 
between the Ist August 1963 and the 
commencement of Section 5 of this 
Act in so far as it relates to item 77, 
and the dealer effecting such sale has 
not collected any amount by way of tax 
under the principal Act on the ground 
that no such tax could have been levied 
or collected in respect of such sale, or 
any portion of the turnover relating to 
such sale, and where no such tax could 
also have been levied or collected if 
the amendments made in the principal 
Act by this Act had not been made, 
then, notwithstanding anything con- 
tained in Section 8 or the said amend- 
ments, the dealer shall not be liable 
to pay any tax under the principal 
Act, as amended by this Act, in res-` 
pect of such sale or such part of the 
turnover relating to such sale. 


(2) For the purposes of sub-sec- 
tion (1), the burden of proving that no 
amount by way of tax was collected 
under the principal Act in respect of 
any sale referred to in sub-section (1) / 
or in respect of any portion of the 


1971 


turnover relating to such sale, shall be 
on the dealer effecting such sale.” ~ 
This section is enacted by the lesis- 
lature with object of removing shcrt- 
comings in the principal Act which 
were found wanting by judicial inter- 
pretation. The interregnum between the 
declaration by the High Court of cer- 
tain provision of the Act as being m- 
constitutional and the attempt of the 
legislature to remedy the defects and 
to give retrospective effect thereto 
created two distinct categories be- 
tween the same class of dealers name- 
ly those who had collected the tax 
whether they were assessed or not and 
those who had not collected the tax. 
This classification is certainly reason- 
able and is related to the object which 
the Amendment Act seeks to achieve. 
The dealers who had not collected the 
tax could not have collected it as the 
law stood and therefore the legislature 
did not think it just or proper to col-ect 
tax from those who were not liable. 
Even this exemption as can be seer is 
given to only those persons who zan 
establish that they have not in act 
collected it, the burden of which is 
upon those who claim the exempt-on. 
It is unnecessary to deal with hypo- 
thetical cases. 
in many cases it was not collected be- 
` cause the assessment could not be com- 
pleted cannot be a valid ground nor 
can it even now be made in regard to 
those assessments which are now pend- 
ing (a matter upon which we do not 
pronounce) cannot be valid grounds to 
declare the classification as arbitrary 
or unreasonable, which reason seems to 
have weighed with the High Court 
We think not only the classificacion 
reasonable but there is an intelligible 
differentia furnishing a nexus with 
the object, the Amendment Act seeks 
to achieve. In this view we set aside 
the judgment of the High Court de- 
claring Section 9 as unconstitutional 
and allow the Appeal, but in the cir- 
cumstances without costs. 


All appeals except Appeal No. 33 of 
1971 dismissed. 


Manohar Lal v. State of Maharashtra 


The mere fact that 
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AIR 1971 SUPREME COURT 1511 
(V 58 C 309) 
(From: Bombay)” 
S. M. SIKRI, C. J., G. K. MITTER, 
K. S. HEGDE, A. N. GROVER AND 
P. JAGANMOHAN REDDY, JJ. 


Manohar Lal Bhogilal Shah, Ap- 
pellant v. The State of Maharashtra, 
Respondent. ` 

Criminal Appeal No. 44 of 1967, 
D/- 5-4-1971. 

Sea Customs Act (1878), Sec- 
tion 187-A — The power given to cus- 
toms authorities under Section 187-A 
to file a complaint for an offence 
under Section 167 (81) is not unguided 
and hence does not offend Article 14, 
of the Constitution — (X-Ref.: — Con- 
stitution of India, Article 14) — (Case 
law discussed). (Para 10) 


The authorities have no choice to 
proceed either under Section 167 (8) 
or Section 167 (81). If a person is 
guilty a penalty can be imposed under 
item (8) and he will also be liable to 
criminal prosecution if the case 
attracts item 81. (Para 7) 

The procedural provisions in Chap. 
XVII of the Act must be read in the 
light of the object and purpose of the 
Act. Thus the power conferred by 
Section 187-A which is in this chapter 
has to be exercised keeping in view 
the entire scheme. (Para 10) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 494 (V 57) 

= (1970) 1 SCR 639, Rayala 

Corporation P. (Ltd.) v. Director 

of Enforcement, New Delhi 6 
(1957) ATR 1957 SC 329 (V 44) 

= 1957 SCR 335, Niemla 

Textiles Finishing Mills Ltd. v. 

The 2nd. Punjab Tribunal 10 
(1956) AIR 1956 SC 44 (V 43) 

= (1955) 2 SCR 925, Matajog. 

Dobey v. H. C. Bhari 10 
(1948) AIR 1948 PC 82 (V 35) 

= 49 Cri LJ 261, Gokulchand 

Dwarkadas Morarka v. The 

King 8 

M/s. R. Jethmalani, S. B. Jai- 
singhani and Mrs. .  Hingorani, 
Advocates, for Appellant; Mr. Jagadish 
Swarup, Solicitor General of India, 
(M/s. H. R. Khanna, B. D. Sharma and 
S. P. Nayar, Advocates, with him), 
for Respondent. 


*(Criminal Appeal No. 525 of 1965 of 
1965, D/- 23-1-1967 — Bom.) 
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_ . The Judgment of the Court was 
delivered by 

GROVER, J.: — This is an appeal 
by certificate from a judgment of the 
Bombay High Court upholding the 
conviction and sentence of the appel- 
lant under Section 167 (81) of the Sea 
Customs Act, 1878, hereinafter called 
the ‘Act’ and Section 120-B of the 
Indian Penal Code read with the afore- 
said section and Section 5 of the Im- 
poris and Exports (Control) Act, 1947. 
The main point for determination is 
whether Section 187-A of the Act is 
unconstitutional on the ground that it 
is violative of Article 14 of the Con- 
stitution. The facts to the extent they 
are necessary may be set out. 


2. The appellant carried on 
business in the name of M/s Jaihind 
Ex-Import Corporation as its sole pro- 
prietor. He also carried on business 
as a partner in another firm run under 
the name and style of Alran Optics 
(India) Corporation. The offices of the 
two firms were situate at New Charni 
Road, Bombay. According to the case 
of the prosecution the appellant with 
the object of defrauding the Govern- 
ment of customs duty payable on cer- 
tain goods and with a view to evading 
prohibition imposed on the import of 
such goods was a party to criminal 
conspiracy, some of the other parties 
being M/s O & K Heydegger and M/s 
Winter Optics in West Germany. The 
conspiracy was stated to have been 
entered into for the purpose of acquir- 
ing possession of contraband goods 
such as spectacle frames, 
glasses etc. The import of spectacle 
frames was totally prohibited and the 
import of welding glasses was greatly 
restricted. It was alleged that in pur- 
suance of the conspiracy the appel- 
lant imported three consignments . by 
three different ships; the first one 
arrived by S. S. Bialystock and the 
other two came on September 22, 1960 
and March 5, 1960 by two other ships 
S. S. Fraunfels and S. S. Laurensherk. 
Out of the four cases which arrived in 
the first consignment two cases con~ 
tained contraband goods. As regards 
the other two consignments one case 
in each consignment contained goods 
the import of which was prohibited. 
The modus operandi was highly ingen- 
fous and interesting but we need not 
recapitulate the same. 


3. The defence of the appel 


: Kant was that it was owing to the mis- 


welding 


A.LR. 


take of shippers that the cases con- 
taining contraband goods arrived. It 
may be mentioned that no bill of 
entry was lodged by the appellant 
regarding the cases which contained 
contraband goods of the first consign- 
ment and the other consignment. which 
were not got cleared. The learned 
Presidency Magistrate found the appel- 
lant guilty and sentenced him to six 
months’ rigorous imprisonment and a 
fine of Rs. 1000/- for each of the four 
charges directing the substantive 
sentences to run concurrently. The 
appellant filed an appeal to the High 


‘Court and the State preferred a peti- 


tion for revision for enhancement of 
the sentence. The High Court dis- 
missed both the appeals and the revi- 
sion. The High Court further direct- 
ed that the contraband goods should 
stand confiscated in favour of the Gov- 
ernment of India. | 


4, During the pendency of the 
appeal in this Court a petition was 
filed on behalf of the respondent (Cr. 
Mise. Petition No. 362/70). It was 


prayed therein that a constitutional . 


point as to the vires of Section 187-A 
read with Section 167 (81) of the Act 
be allowed to be raised. 
the Division Bench: made an order that 
the appeal be placed before a larger 
bench. The question being one of con- 
stitutional validity of Section 187-A of 
the Act counsel for the appellant has 
addressed arguments before us with 
our permission on the aforesaid point. 
It has been contended inter alia that 
the offences of smuggling of goods and 
in particular, the acts with which the 
appellant has been charged could be 
dealt with by the customs authorities 
by proceeding under Section 167 (8) of 
the Act as well as in the alternative 
or in addition by instituting a prose- 
cution in a criminal Court by filing a 
complaint under. Section 187-A read 
with Section 167 (81) of the Act. The 
former can result only in the imposi- 
tion of a fiscal penalty not exceeding 
three times the value of the goods and 
confiscation of the goods themselves. 
The latter can result in a sentence of 
imprisonment upto two years or fine 
or both. Thus it has been left to the 
unfettered and unguided discretion of 
the customs authorities to prcceed 
against certain persons under Sec. 167 
(8) and others under Section 167 (81) 
or under both the sections. In a large 
number of cases no criminal prosecu- 


Thereupon . 


“4 


1971 
tions were filed at all and proceedings 


under Section 167 (8) alone were taken. 


which resulted in imposition of peral- 
ties. This leads to discrimination and 
has actually resulted in discrimination. 


5. We may now refer to Sec- 
tion 187-A of the Act. It provides that 


no Court shall take cognizance of any 


(Contd. on Col. 2) 
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` offence relating to smuggling of goods 


punishable under item 81 of the 
Schedule to Section 167 except upon 
complaint in writing made by the 
Chief Customs Officer or any other 


officer of customs not lower in rank 


than an Assistant Collector of Customs. 
Items 8 and 81 of Section 167 to the 
extent they are material are as ~- 


` follows:— 


a CL 


Section of this 


Offences 


8. If any goods tke importa- 
tion of which is for the time being 
prohibited or restricted .by or 
under Chapter IV of this Act, be 
imported into or exported from 
India contrary to such prohibition 
or restriction; or 

if any attempt be made so 
to import or export any such 
goods; OL  sesssesrseeseeose PTAA ERE 


_ 81. If any person knowingly, 
and with intent to defraud the 
Government of any duty payable 
thereon, or to evade any prohibi- 
tion or restriction for the time 
being in force under or by virtue 
of this Act with respect thereto 
acquires possession or, or is in any 
way concerned in carrying, remov- 
ing depositing, harbouring, keep- 
ing or concealing cr in any 
manner dealing with any goods 
which have been unlawfully re- 
moved from a warehouse or which 
has not been paid or with respect 
to the importation or exportation 
of which any prohibition or 
restriction is for the time being in 
force as aforesaid; or 


Bis eo enwcceronne Deven nseseoensccenersese 


eeccccee pug 


Even though Item 8 of S. 167 does not 


empoly the word “knowingly” waich 
is to be found in item 81 intentional 
smugglers are bound to be covered by 
both the items. The argument on 
behalf of the appellant is based on 
there being no guidelines in Sec. 1E7-A 
in the matter of filing a complaint for 
an offence under item 81. It is 
suggested that if there is an option to 
the officers mentioned therein to file 
a complaint or not-to file the comp_aint 
then there will be clear infringement 
of Article 14. Counsel for the appel- 
Tant has gone to the extent: of submit- 
ting that the power to give sanction or 


Act to which offence 
has reference. 


18 & 19 


Penalties. 


Such goods shall be 
liable to confiscation; 
and 

any person concerned 
in any such offence 
shall be liable to a 
penalty not exceeding 
three times the value 
of the goods or not ex- 
ceeding one thousand 
rupees.” 

Such person shall on 
conviction before a 
Magistrate be liable to 
imprisonment for. any 
term not exceeding two 
years, or to fine, or to 
both.” 


General 


fo make a complaint without any 
fuidelines would itseli be hit by Arti- 
cle 14, 

6. Our attention has been invit- 
ed to Rayala Corporation (P) Ltd. v. 
Director of Enforcement, New Delhi, 
(1970) 1 SCR 39 = (AIR 1970 SC 494), 
in which one of the points canvassed 
was that Section 23 (1) (b) of the 
Foreign Exchange Regulation - Act, 
1947 as amended by the Foreign Ex- 
change Regulation (Amendment) Act, 
1957 was violative of Art. 14 of the 
Constitution inasmuch as it provided 
for punishment severer than the 
punishment or penalty, provided for 





under Section 23 (1) (b). 
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the same acts under S. 23 (1) (a) of that 
Act. It was pointed out in the judg- 
ment of this Court that two different 
proceedings could be taken for con- 
travention of certain provisions of the 
aforesaid Act. Under Section 23 (1) 
(a) a person was liable to a penalty 
only and that penalty could not exceed 
three times the value of foreign ex- 
change in respect of which contraven- 
tion had. taken place or Rs. 5,000/- 
whichever was more. - That penalty 
could be imposed by adjudication 
made by the Director of Enforcement 
in the manner provided in Section 23D 
of the said Act. The alternative 
punishment provided by Section 23 (1) 
(b) upon conviction by a Court was a 
sentence of imprisonment for a term 
which could. extend to two years or 
with fine or with both. The argument 
that the section laid down no princi- 
ples: for determining . when a person 
concerned should be proceeded against 
under Section 23 (1) (a) and when 
under Section 23 (1) (b) and that it 
was left to the arbitrary discretion of 
the Director of Enforcement to decide 
which proceeding should be taken was 
repelled by relying on the provisions 
of Section: 23D. Under that section 
the Director of Enforcement was first 
to hold an inquiry for the purpose of 
adjudging whether there had been 
contravention under Section 23 (1) (a) 
and if he was satisfied that the person 
had committed a contravention he 
could impose a penalty provided there- 
by. According to the proviso, how- 
ever, if at any stage of the enquiry he 


“was of the opinion that having regard 


to the circumstances of the case the 
penalty would not be adequate he was 
bound to make a complaint in writing 
to the Court instead of imposing any 
penalty himself. 


7. Counsel for the appellant 
has laid great emphasis on the absence 
of any such provision in the Act as 
was to be found in Section 23D of the 
Foreign Exchange Regulation Act, 
1947. But it is significant that under 
the aforesaid enactment the proceed- 
ings could be taken in the alternative 
and the punishment also could be im- 
posed only in the alternative and any 
person guilty of contravention could 
not be. made liable for a penalty pro- 
vided by Section 23 (1) (a) as also im- 
posed a sentence of imprisonment 
According 
to the provision of Section 167, items 8 


ALR, 
and 81 of the Act there is no choice 
in the matter of imposing penalty or 
punishment. If a person is found 
guilty a penalty can be imposed under 
item 8 and he will also be liable to 
criminal prosecution and conviction if 
his case is covered by item 81 of that! 
section. 


8. In numerous Acts, provisions 
are found according to which no Court, 
can take cognizance unless either sanc- 
tion is granted by the competent auth- 
ority for the prosecution of an accused 
person or a complaint in writing is 
made by an officer or authority em- 
powered in that behalf. Nothing -is 
indicated or expressly stated in most 
of the provisions as to the circum- 
stances in which ‘sanction should be 
withheld or granted or a complaint 
should be instituted or not. One of 
such provisions came up for examina- 
tion in Gokulchand — Dwarkadas 
Moraraka v. The King, AIR 1948 PC 
82. Under Clause 23 of the Cotton 
Cloth and Yarn Control Order, 1943 
no prosecution for contravention of any 
of the provisions of the Order could 
be instituted without the previous 


_ sanction of the Provincial Government 


ete. It was laid down that in order to 
comply with the provisions of Cl. 23 
it must be proved: that the sanction 
was given in respect of the facts con- 
stituting the offence charged. Counsel 
for the appellant has relied a great 
deal on the following observations of 
their Lordships: 


“They can refuse sanction on any 
ground which commends itself to them, 
for example that on political or econo- 
mic grounds they regard a prosecution 
as inexpedien PPS oy 
It is argued that if the same wide Tati- 
tude is given to the customs officers 
mentioned in Section 187-A they can 
import even political or economic con- 
siderations for not filing a complaint 
although a person is liable to criminal 
prosecution for an ‘offence under Sec. 
167 (81). We consider it unnecessary to 
pronounce, with respect, on the correct~ 
ness or otherwise of the above observa- 
tions. We have no doubt that the 
authorities concerned are expected to 
take into account the changed condi- 
tions obtaining after the enforcement 
of our Constitution which guarantees 
fundamental rights including Arti- 
cle 14.. They are bound to examine 
the facts of a particular case and then 
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decide whether prosecution should be 
launched or not. 


9, Even if any policy or guide- 
fines have to be found they can cər- 
tainly be discovered from the object, 
purpose and scheme of the Act. The 
preamble reads: “Whereas it is ex- 
pedient to consolidate and amend -he 
law relating to the levy of Sea Cas- 
toms duties it is enacted = as 
follows”. Chapter IV deals with pro- 
hibitions and restrictions on importa- 
tion and exportation and Chap. V, with 
levy of and exemption from custcms 
duties. Elaborate provisions have been 
made to ensure that goods do 30t 
escape the levy of duty and that the 
prohibitions and restrictions which 
have been imposed on importation and 
exportation are -rigidly enforced. 
Chapter XVI provides for offences and 
penalties and Section 167 therein is 
an omnibus section whicn contains 81 
items dealing with offences and penal- 
ties. Chapter XVII contains prcce- 
dural provisions relatirg to offenzes, 
appeals etc. Section 187-A appears in 
this Chapter. 


10. The procedural provisions 
must be read in the light of the ob ‘ect 
lead purpose of the Act. While decid- 
ing whether a complaint should be 
instituted for an offence whick. is 
covered both by Items 8 and 81 of 
Section 167 a customs officer must 
take into account the enormity and 
magnitude of the contravention and 
the evidence which is available. Ic is 
possible that in certain cases the evi- 
dence may not be sufficient for taking 
the matter to a criminal court anc in 
view of the entire facts a complaint 
may not be lodged for contravention of 
offence under Item 81 but in all cases 
the customs officers have to act in a 
reasonable and bona fide manner and 
they cannot just discriminate between 
similar cases according to their waim 
and fancy. For if that is done it is 
always open to a person against whom 
complaint has been instituted to 
challenge their exercise of discretion in 
appropriate proceedings. We are fcrti- 
fied in the view that we are taking by 
the following observations in Matejog 
Dobey v. H. C. Bhari, (1955) 2 SCR 925 


at p. 932 = (AIR 1956 SC 44 at p. 48). 


where the argument that Section 197 
of the Criminal Procedure Code v=2st- 
ed an absolutely arbitrary power in 
the Government to grant or withhold 


sanction at their sweet will and 


pleasure was considered: 


“If the Government gives sanc~ 
tion against one public servant but 
declines to do so against another, then 


‘the Government servant, whom sanc- 


tion is given may possibly complain of 
discrimination. But the petitioners 
who are complainants cannot be heard 
to say so for there is no discrimina- 
tion as against any complainant. It 
has to be borne in mind that a dis- 
cretionary power is not necessarily a 
discriminatory power and that abuse 
of power is not to be easily assumed 
where the discretion is vested in the 
Government and not in a minor 
official.” 


The officer who is authorised to make 
the complaint under Section 187-A of 
the Act is the Chief. Customs Officer 
or any other officer of customs not 
lower in rank than the Assistant 
Collector of Customs authorised by 
the Chief Customs Officer. These 
officers cannot be regarded to be minor 
officials and they hold responsible 
positions in the hierarchy of customs 
authorities. In Niemla Textiles Finish- 
ing Mills Ltd. v. The 2nd Punjab 
Tribunal, 1957 SCR 335 = (AIR 1957 
SC 329) the validity of the Industrial 
Disputes Act, 1947 including Section 10 
was challenged, inter alia, on the 
ground that the appropriate Govern- 
ment had unregulated and arbitrary 
power to discriminate between differ- 
ent parties and it was open to it 
to refer the industrial dispute to a 
Board for promoting the settlement or 
a Court of Inquiry or the Industrial 
Tribunal and that there were no 
guidelines as to which class of cases 
were to be referred to one or the other. 
It was pointed out by this court that 
the purpose sought to be achieved by 
the said Act had been well defined in 
the preamble to it. The provisions 
sufficiently indicated the purpose and 
scope of the enactment as also the in- 
dustrial disputes which might arise 
between the employers and their 
workmen which had to be referred for 
settlement to the various authorities 
under the Industrial Disputes Act. 
The achievement of one or other 
objects in view by such reference to 
the Board of Conciliation or Court of 
Enquiry or Industrial Tribunal must 
guide and control the exercise of the 
discretion and there was no question 
of the Government being in-a position 
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to discriminate between one party and 
the. other. In our judgment the ratio 
of this decision appositely applies to 
the present case. This object and pur- 
pose of the Act has already been 
noticed as also its scheme and the 
relevant provisions. The power con- 
ferred by Section 187-A has to be 


exercised for effectuating the object and 


purpose of the Act keeping in view the 
entire scheme. ‘It cannot, therefore, 
jbe said that any unguided discretion or 
power has been conferred of the 
nature which would . come within the 
inhibition of Article 14. The principal 
contention of the learned counsel for 
the appellant based on Article 14 
must fail. : 

11. On the merits counsel for 
the appellant has brought to our notice 
the. various facts and circumstances 
relating to the case. We are satisfied 
that the High Court rightly upheld the 
conviction for the offences in question 
but taking into consideration every 
aspect of the matter we consider that 
the sentence of imprisonment already 
undergone by the appellant together 
with the fine which has been imposed 
apart from the order relating to the 
confiscation of goods will serve the 
ends of justice. 

12. The appeal is consequently 
allowed only to the extent that the 
sentence of imprisonment for each of- 
fence is reduced to one already under- 
gone. In all other respects the appeal 
shall stand dismissed. The bail bonds 
of the appellant, who was ordered to 
be released on bail, shall stand dis- 
charged. 


Sentence reducéd. 


AIRI 1971 SUPREME COURT 1516 
(V 58 C 310) = 
(From Orissa: AIR 1968 Orissa 44) 
S. M. SIKRI, C. J., G. K. MITTER,. 
K. S. HEGDE, A. N. GROVER AND 
P. JAGANMOHAN REDDY, JJ. 
Batahari Jena, Appellant v. The 
State of Orissa, Respondent, 


Civil Appeal No. 1064 (N C S) of. 


1967, D/- 5-4-1971. l 

Constitution of India, Article 311 
(2) — When Government raises age of 
superannuation from 55 to 58 while 
_reserving to itself a right to ask any 
Government servant to retire at age of 


DO/DO/B775/71/SSG/P 


55 without assigning any reason, there 
is no violation of Article 311 (2) — 
AIR 1964 SC 1585, Explained. 

(Para 9) 


The fact that in Government 
instructions one of the factors to be 
taken into consideration while retiring 
Government servant at age of 55 is 


lack of integrity does not imply that 


such officer lacks i integrity so as to 
attract operation of Article 311. : 


Cases Referred: ` Chronological Paras 
(1964) AIR 1964 SC 600 (V 51) 
= (1964) 5 SCR 683, Moti Ram 
Deka v. General Manager, 
North East Frontier Railway- 7 
(1964) AIR 1964 SC 1585 (V 51). 
= (1964) 7 SCR 587, Gurdev 
_. Singh Sidhu v. State of Punjab z 
(1953) AIR 1953 SC 250 (V 40) 
= 1953 SCR 655, Satish Chandra 
Anand v. Union, of India 7 


Mr. S. V. Gupte, Sr. Advocate, 
(Mr. B. P. Maheshwari, Advocate, with 
him), for Appellant; M/s. R. Gopala- 
krishnan and R. N. Sachthey, Advo- 
cates, for Respondent. l 

The following’ Judgment of the 
Court was delivered by 


MITTER, J.: — This is an ‘appeal 


from a judgment ‘of the High Court ` 


of Orissa rejecting a Writ Petition filed 
by the appellant , for quashing the 
order of the Government passed on 
him on July 14, 1964 informing him 
that he was to retire from Covern- 


ment service on ‘Ist January, 1965 . 


when he would reach the age of 55 
years. | ` 

: 2. The facts are shortly as 
follows. The appellant who was born 
on January 1, 1910' entered the service 
of the former JIndian State of 
Mayurbhanj in Orissa as an engineer 
on Ist November, 1937. He was in the 
employment of that State up to 
December 31, 1948. On the merger of 
that State with the Province of Orissa 
on January 1, 1949 he became an 
officer of the said Province. The age 
of superannuation’ of Government 
employees in Orissa was then 55 years. 
On May 31, 1963 the Government of 
Orissa passed a resolution the relevant 
portion whereof ran as follows:— 

“1. The question of raising the 
age of compulsory, retirement of the 
State Government employees has been 
under the consideration of Govern- 


ment for sometime: past......... ae seduuce ak 
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(Para 10) 


yi 
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: 2, After careful. consideratien, 
Government have now decided that 
the age of compulsory retirement Zor 
the State Government employees 
should be raised from 55 years to 58 
years with effect from 1-12-1962. 


3. Notwithstanding anything ecn- 
tained in: the preceding paragraph, the 
appointing authority may require a 
Government servant to retire after he 
attains the age of 55 ‘years on three 
months’ previous notice in writing 
without assigning any reason. ‘The 
Government servants also may afer 
attaining the age‘of 55 years, volun- 
tarily retire by giving three months’ 
notice to the appointing authority. 
‘The powers to retire a Government 
servant under this provision will nor- 
mally be exercised to weed out an- 
suitable .employees after they have 
attained the: age of 55 years. 

4, This provision will be in ad- 
dition to the provisions already con- 
tained in Rule 2 in Section 1 of zhe 
Liberalised Pension Rules issued with 
the Finance Department Resolution 
ES, . according to which: 


(a) the Government may require 
an officer to retire any time after he 
has completed 30 years qualifying ser- 
vice by giving, him a notice in writing 

` at least three months before the date 
on which he is required to retire, .and 


(b) a-Government servant may re- 
tire from service any time after ccm- 
pleting 30 years qualifying service by 
giving a notice in writing to the appro- 
priate authority at least three momths 
before the date on which he wishes to 
retire.” ; 

On February 6, 1964 a notification was 
issued by the Government of Orżssa 
in connection with the above laying 
down the criteria and procedure to be 
adopted to ensure uniformity of opera- 
tion of the rule mentioned in para- 
graph 3 of the above resolution and 
also equitable treatment in all cases. 
Speaking broadly, the idea behind the 
notification was that (1) the service 


. record of an-officer was to be scrutinis- - 


ed six months before he was due to 
attain the age of fifty five years, (2) 
in any case where Gcvernment Aad 
reasonable cause to believe that he 
‘lacked in integrity it would be aprro- 
priate to determine upon his retre- 
ment, (3) where an officer’s integ-ity 
was not in doubt but his physical or 
` mental condition was such as to make 


tention cannot 


.due for superannuation 
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him inefficient for further service the 
same result would follow, and (4) an 
officer whose performance was con- 
sidered as. below “average” should not 
be allowed to work after the age of 
3. On July 14, 1964 the appel- 
lant was asked to retire from Govern- 
ment service in 1st January, 1965. His 
representation for reconsideration was 
not accepted. He filed a Writ Petition 
in the High Court on December 21, 
1964. This was rejected by the High 
Court on September 19, 1966. The 
appellant has come up by certificate 
to this Court. g 


4, Counsel for the appellant 
raised only two points in support of 
the appeal. His first submission was 
that as the appellant had not complet- 
ed 30 years’ service on January 1, 1965 
he could not be asked to retire on 
that date; and, secondly, having regard 
to the criteria laid down by the notifi- 
cation dated February 5, 1964 the 
order of retirement dated July 14, 1964 
cast a stigma on him and as such was 
violative of the protection given by 
Article 311 of the Constitution. 


5. The submission of ` learned 
counsel on the first hand was based on 
his construction of the resolution of 
May 21, 1963. It was urged that as 
the power of the appointing authority 
under paragraph 3 of that resolution 
to retire the appellant after he attain- 
ed the age of 55 years was described 
as “in addition to the provisions con- 
tained in Rule 2 in Section 1 of the 
Liberalised Pension Rules” under 
which Government might require an 
officer to retire at any time after he 
had completed 30 years’ qualifying ser- 
vice, the new provision was to be 
treated as superadded to the Pension 
Rules and no Government servant 
could be asked to retire at the age of 
55 unless he had completed 30 years’ 
qualifying service. As there was no 
dispute that the appellant had not 
completed 30 years of such service on 
Ist January 1965 it was urged on 
behalf of the appellant that Govern- 
ment could not resort to paragraph 3 
of the said resolution. 


6. In our view:the above con- 
be accepted. Before 
May 21, 1963 an employee of the 
Government of Orissa would have been 
when he 
attained the age of 55 years whether 
he had or had not put in thirty years’ 
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qualifying service. Government had 
before the said date an option to ask 
him to retire if he had completed 30 
years qualifying service even though 
he has not reached the age of fifty-five 
years correspondingly the officer had 
the right to retire if he wanted to do 
so before he reached the age mention- 
ed if he had 30 years’ qualifying ser- 
vice to his credit. Fifty-five years was 
the outside limit of age to which an 
officer was permitted to work before 
superannuation. The resolution of 
May 21, 1963 raised the age of super- 
annuation from 55 to 58 but never- 
theless under paragraph 3 thereof the 
Government reserved to itself a right 
to ask any employee to retire when he 
attained the age of 55 years without 
assigning any reason. This was not 
unilateral. A Government servant was 
not bound to continue in service 
beyond the age of fifty-five years 
unless he wanted it. There was. no 
alteration in the rule under which a 
Government servant could voluntari- 
ly retire or be asked to retire ina 
case where he had completed thirty 
years’ service. In other words, the 
right of Government to require an offi- 
cer to retire at any time after he had 
completed 30 years’ service was and 
still remained intact. This right which 
was not linked with the age of super- 
annuation before May 1963 remain- 
ed unaffected even after that date. 
Although the age of superannuation 
was raised from 55 to 58 years Gov- 
ernment armed itself with the power 
to require any employee to retire 
when he attained the age of 55 years 
without assigning any reason. 


T. Reliance was placed on cer- 
fain observations in the decision of 
this Court in Gurdev Singh Sidhu v. 
State of Punjab, (1964) 7 SCR 587 at p. 
593 = (AIR 1964 SC1585 atp. 1586). 
There this Court struck down Art. 9.1 of 
the Pepsu Service Regulations under 
which the Government sought to re- 
tain an absolute right to relire any 
Government servant after he had com- 
pleted ten years’ qualifying service 
without giving any > reason. In that 
case the petitioner who had been ap- 
pointed as an Assistant Superinten- 
dent of Police in the erstwhile Patiala 
State on February 4, 1942 and confirm- 
ed in that rank on the occurrence of 
a regular vacancy after undergoing 
practical district training courses, and 
after promotion to the rank of Superin- 


AIR. 
tendent of Police in an officiating capa- 
city in February, 1950 in the said State 
of Pepsu, was asked to show cause by 
notice dated March 25, 1963 as to why 
he should not be compulsorily retired. 
The petitioner complained that the 
notice issued to him was invalid on 
the ground that the article on which 
it was based was itself ultra vires and 
inoperative and the only question 
before this Court was whether the im- 
pugned article was shown to be con- 
stitutionally invalid. Referring to 
Satish Chandra Anand v. The Union 
of India, 1953 SCR 585 = (AIR 1953 
SC 250) and to certain dicta of the 
majority Judges ‘in Moti Ram Deka, 
ete. v. The General 
East Frontier Railway, ete., (1964) 5 
SCR 683 = (AIR 1964 SC 600) this 


Court observed by way of explanation 
that: 


ee 


Shes the majority judgment took 
the precaution of adding a note of 
caution that if a rule of compulsory 
retirement purported to give authority 
to the Government to terminate the 
services of a permanent public servant 
at a very early stage of his career, 
the question about the validity of such 
a rule may have to be examined. 
That is how in accepting the view that 
a rule of compulsory retirement can 
be treated as valid and as constituting 
an exception to the general rule that 
the termination of the services of a 
permanent public servant would 
amount to his removal under Article 
311 (2), this Court added a rider and 
made it perfectly 
minimum period of service which was 
prescribed by the relevant rules up- 
held by the earlier decisions was 25 
years, it could not be unreasonably 
reduced in that: behalf. In other 
words, the majority judgment indicates 
that what influenced the decision was 
the fact that a fairly large number of 
years had been prescribed by the rule 
of compulsory retirement as constitut- 
ing the minimum period of service 
after which alone the said rule could 
be invoked.” 


The Court further observed (see p. 594) ` 


(of 1964-7 SCR) = (at p. 1589 of AIR 
1964) that: 


“The safeguard which Article 311 
(2) affords to permanent public ser- 
vants is no more than this that in case 
it is intended to dismiss, remove or 
reduce them in rank, a reasonable op- 
portunity should þe given to them of 


Manager, North 


clear that if the 


‘i, 


1971 


showing cause against the action pro- 
posed to be taken in regard to them. 
A claim for security to tenure dos 
not mean security of tenure for dis- 
honest, corrupt, or inefficient pub_ic 
servants. The claim merely insists 
that before they are removed, tie 
permanent public servants should De 
given an opportunity to meet te 
charge on which they are sought to 
be removed. Therefore, it seems that 
only two exceptions can be treated as 
valid in dealing with the scope and 
effect of the protection afforded by 
Article 311 (2). If a permanent pus- 
lic servant is asked to retire on ‘ine 
ground that he has reached the age of 
superannuation which has been reason- 
ably fixed, Article 311 (2) does mot 
apply, because such retirement is 
neither dismissal nor removal of tie 
public servant. If a permanent pubie 
servant is compulsorily retired under 
the rules which prescribe the norrral 
age of superannuation and provide for 
a reasonably long pericd of qualifizd 
service after which alone compulsory 
retirement can be ordered, that agein 
may not amount to dismissal or re- 
moval under Article 311 (2) mainly 
because that is the effect of a long 
series of decisions of this Court. Eut 
where while reserving the power to 
the State to compulsorily retire a 
permanent public servant, a rule is 
framed prescribing a proper age of 
superannuation, and another rule is 
added giving the power to the Stete 
to compulsorily retire a public servent 
at the end of 10 years of his service, 
- that cannot, we think, be treated as 
falling outside Article 311 (2). The 
termination of the service of a per- 
manent public servant under such a 
rule, though called compulsory retire- 
ment, is, in substance, removal uncer 
Article 311 (2).” 


8. In our view the abcve 
observations relied on by counsel do 
not help the appellant. The abcve 
observations show that a rule which 
permits a Government to ask an 
officer to retire after an unreasonably 
short period of service much before 
the normal age of superannuation 
would be hit by Article 311. They 
cannot apply when the period of queli- 
fying service mentioned in the rule 
is not unreasonably short and ~he 
normal age of superannuation fixed is 
not unaccountably early. 


P. F. Inspector, Guntur v T. 


S. Hariharan [Prs. 7-11] S. C. 1519 


9. Before May 1963 a Govern- 
ment servant in Orissa had to retire on 
attaining the age of 55 years whether he 
had completed 30 years ’qualifying ser- 
vice or not. The fact that the age of 
superannuation was raised from 55 to 
58 while Government reserved to itself 
a right to ask any employee to retire 
at the age of 55 does not violate Arti- 
cle 311 (2). 

10. On the second point it is 
enough to point out that the order of 
July 14, 1964 did not cast any asper- 
sions or stigma on the appellant 
which would attract Article 311. 
Under paragraph 3 of the resolution 
mentioned Government had a right to 
require any Government servant to 
retire at the age of 55 without assign- 
ing any reason. The fact that by the 
notification of 5th February 1964 cer- 
tain guidelines were indicated to the 
Heads of Departments in considering 
whether a Government servant should 
continue in service beyond the age of 
55 years, one of the factors for con- 
sideration being lack of integrity, did 
not imply that any officer whose con- 
tinuance in service was not advised 
lacked in integrity. On the facts of 
this case, we cannot say that any evil 
aspersion was cast on the appellant. 


11. In the result, we must hold 
that there has been no violation of 
Article 311 of the Constitution and the 
appeal must be dismissed with costs. 

Appeal dismissed. 


AIR 1971 SUPREME COURT 1519 
(V 58 C 311) 


(From: Andhra Pradesh)* 


J. M. SHELAT, I. D. DUA, 
V. BHARGAVA, JJ. 

The Provident Fund Inspector, 
Guntur, Appellant v. T. S. Hariharan, 
Respondent. 

Civil Appeal No. 1128 of 1967, D/- 
1-4-1971 
; Employees’ Provident Funds Act 
(1952) (as stood in 1962), Section 1 (3) 
(a) and (b) — Employment of a person 
for any purpose whatsoever and for 
however short a duration or for a 
period of one year is not the employ- 
ment contemplated by Section 1 (3) (a) 


*(Writ Petition No. 907 of 1963, D/- 
1-9-1964 — Andh Pra.) 
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` D/- 1-9-1964 (Andhra Pra.), 


“number of writ petitions. 


. Hariharan, Proprietor, 
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and (b) for the purpose of determining 
the number of persons employed in an 
establishment — Observations to the 
contrary in Writ Petition No. 907/1963, 
Reversed 
— AIR 1964 Mad 371, Overruled. 
; ; (Paras 7, 8, 9) 
The word “employment” means 
the employment in the regular course 
of business of an establishment. Such 
employment will not include employ- 
ment of a few persons for a short 
period on account of some passing 
necessity or some temporary emier- 
gency beyond the control of the esta- 
blishment. AIR 1964 Mad 371, Over- 
ruled. (Paras 8, 9) 


_ The Act does not cease to apply 
to an establishment which regularly 
employs for its general business 
the required number of persons, for a 
major part of the year, merely because 
the employment does not extend to 
full one year. Observations to the 
contrary in W. P. No. 907/1963, D/- 
1-9-1964 (Andhra Pradesh), Reversed. 
(Para 8) 
Cases Referred: Chronological Paras 
(1964) AIR 1964 Mad 371 (V 51) 
= (1964) 1 Lab LJ 706, East i 
India Industries (Mad.) V. * 
Regional Pro. Fund Commr. 2 
Dr. L. M. Singhvi, Sr. Advocate, 
(Mr. S. P. Nayar, Advocate, with him), 
for Appellant. 
The following. Judgment of the 
Court was delivered by 


DUA, J.: — The appellant in this 
appeal by certificate granted by the 
Andhra Pradesh High Court on 
February 25, 1965 under Article 133 
(1) (b) of the Constitution is the 
Regional Provident Fund Commis- 
sioner, Andhra Pradesh. A large 
by various 
parties were filed in the High Court 
praying for writs in the nature of 
mandamus directing the appellant to 
forbear from enforcing or taking other 
proceedings under the provisions of 
the Employees’ Provident Funds Act, 
1952 (hereinafter called the Act) and 
the Provident Fund Scheme, 1952. 
With the exception of perhaps one 
writ petition, all the rest, including 
W, P. 907 of 1963 presented by T. S. 
New Cochin 
Cafe, Ongole, respondent in this Court 
were dismissed. Certificates under 
Article 133 (1) (b) of the. Constitution 
were secured by the appellant in 
almost all the cases but the present is 


ALR. 


the only appeal which now survives, all 
the rest having been dimissed - for noù- 
prosecution, 


2. The writ petition of the res- 
pondent was dismissed which means 
that the final order made by the High 
Court was in favour of the appellant. 
The only grievance. raised by the ap- 
pellant’s learned counsel in this Court 
was that the High Court had in the 
course of its judgment expressed the 
view that Clauses (a) and (b) of sub- 
section (3) of Section 1 of the Act do 
not cover casual labour and since this 
expression of opinion which he con- 
sicers to be legally erroneous would 
be binding on the appellant in admin- 
istering the Act it was necessary to 
have the correct legal position 
‘enunciated by this Court. According 


‘to the appellant’s) learned counsel the 


following passages in the judgment of 
the High Court clearly bring out the 
arguments both for and against the 
legal position canvassed by him:— 


“We have next to consider whe- 
ther Clauses (a) and (b) of Section 1 
(3) are wide enough to cover casual 
lakour. It is maintained by the learn- 


ed Government Pleader that require- 


ment:as to the numerical strength is 
satisfied if twenty persons are engag- 
ed in connection with the work of an 
establishment e 

tion thereof. ft ‘This argument is sought 
to be reinfo:ced by the unreported 


‘judgment of a Division Bench of the 


Madras High Court in Writ Appeal 
No. 183 of 1962, D/- 7-11-1963 = (AIR 
1964 Mad 371). Itis true that this 
ruling vouches the proposition advanc-~ 
ed by the learned Government Pleader. 
The learned Judges there observed: 


‘It is admitted on-behalf of the 
applicant that fifty people worked at 
least for one day in each year. This, 
in our opinion, will be sufficient to 
bring the case within the purview of 
Section 1 (3) of the Act. The Act is 
an ameliorative measure extended to 
benefit the permanent workers of an 
establishment. What is necessary for 
those permanent workers to get the be- 
nefitis that there should be fifty 
workers in that factory. In our view, 
it would be sufficient if that condition 
is satisfied at least for one day. 
With great respect, we are unable to 
subscribe to the rule stated therein. It 
is true that this legislative measure is 
an ameliorative one, All the same, it 
cannot be overlooked that benefits are 


ye for a day or a frac- . 
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intended to be conferred on workman 
in establishments that ere in a posi- 
tion to employ twenty or mecre 
persons. It may be _ incidentaly 
mentioned here that originally, i €., 
prior to the Amendment Act, 46 of 
1960 the number of employees in the 
establishment that would be brought 
within the scope of Section 1 (3) was 
fixed at fifty. 


We find it difficult to agree wth ` in 


the view that twenty or more persons 
can be said to be employed or that an 
establishment employs twenty or more 
persons merely because on one day or 
two days the services of twenty or 
more persons were engaged for a parti~ 
cular purpose. To accept this conten~ 
tion would be to unduly enlarge che 
content of the Section. To attract zhe 
applicability of Section 1 (3) the num- 
ber of persons should come usto 
minimum of twenty. The underlying 
idea seems to be that the establish- 
ment should have twenty persons on 
ne muster rolls and working re 

y. 


Could it be asserted that a factory 
gives employment to twenty perons 
merely because twenty persons are 2n- 
gaged by that factory on a particclar 
day for some special job. In dur 
opinion, the answer must be in the 
negative. The sub-section contem- 
plates the required number of pecple 
working continuously in the factory or 
other establishment in a year.” ; 
The other passage cceurs a litle 
. tower down in that judgment— 


_ “Section 19-A also seems fo 
strengthen our view. A doubt as to 
the number of persons employed ir an 
establishment could arise only if the 
employment of twenty persons in the 
establishment were a normal feature, 
A legitimate doubt cannot be said to 
arise if the condition as to the number 
is satisfied if twenty persons work in 
the establishment even for a day oz 
iwo. It is not necessary for us to 
labour this point any further as we 


feel that the provisions of the Act are — 


inapplicable to establishments which 
do not employ twenty or more persons 
to work therein for a period of one 
year. It follows that-‘casual lakour’ 
falls outside the scope of Section L (3% 
The fact that the casue] labour is en~ 
gaged by or through a contractor ioes 
not make any difference for the deci~ 
sion of the question, the only criterion 
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being whether they were casual 


labourers or not. 


On this discussion, it follows that 

the establishments whose employees - 
do not come upto twenty, excluding 
casual labourers, do not fall within the 
purview of Section 1 (3) and so the 
provisions of the Scheme cannot be 
applied to them. The respondents 
will, therefore, examine this question 
the light of these observations and 
decide whether the Scheme should be 
applied to any of these establishments 
excluding casual labour.” 
The appellant’s learned counsel had at 
one stage of his argurnents stated that 
his client was anxious merely to 
steer clear of the observations made by 
the High Court that “the provisions of 
the Act are inapplicable to establish- 
ments which do not employ 20 or more 
persons to work therein for a period 
of one year.” But while citing certain 
decided cases he did appear to canvass 
for the wide proposition that employ- 
ment of a person for however short a 
period would be employment for the 
purpose of determining the number of 
persons employed as contemplated by 
Section 1 (3) (a) and (b) of the Act. 
He relied on the Bench decision of the 
Madras High Court reported as Messrs 
East India Industries (Madras) v. 
Regional P, F. Commissioner, (1964) 1 
Lab LJ 706 = (AIR 1964 Mad 371) 
{this decision was also cited in the 
High Court as an unreported judg- 
ment) and pressed us to uphold the 
reasoning adopted therein. 


3 The question requiring our 
determination is a very short one. As 
there is no representation on behalf of 
the respondent in this Court and, 
therefore, we do not have the benefit 
of the respondent’s point of view we 
propose to confine ourselves strictly to 
the limited question of the scope of 
Clauses (a) and (b) of sub-section (3) of 
Section 1 and this judgment is not 
intended to be considered as express- 
ing any opinion on other controversial 
aspects, Before considering the rele- 
vant provisions of the Act it may be. 
pointed out that according to the res- 
pondent's writ petition presented in 
the High Court in August, 1963, the 
New Cochin Cafe (treated as a hotel) 
was started in Ongole town on 
November 20, 1956 and the respondent 
usually employed only 18 or 19 per- 
sons. In 1961 there was total failure 
of rains in the Ongole region and that 
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town was particularly hard hit. The 
respondent had to employ two or three 
persons on contract basis for supplying 
. water to the hotel. Those persons 
were engaged from June to September, 
1961. The appellant has not question- 
ed the correctness of these assertions 
for the purpose of this appeal. Let 
us now examine the relevant provi- 
Sions of the Act. 


4. The Act was brought on the 
statute book for providing for the 
institution of provident fund for the 
employees in factories and other esta- 
blishments. The basie purpose of 
providing for provident funds appears 
to be-to make provision for the future 
of the industrial worker after his 
retirement or for his dependents in 
case of his early death. To achieve 
this ultimate object the Act is design- 
ed to cultivate among the workers a 
spirit of saving something regularly, 
and also to encourage stabilisation of 
a steady labour force in the indus- 
trial centres. 
initial enactment been amended seve- 
ral times to extend its scope for the 
benefit of industrial workers. We are, 
however, concerned with the Act as it 
stood in 1962 when notice was sent by 
tke appellant to the respondent stating 
that the provisions of the Act had been 
made applicable to his establishment. 
Section 1 (3) (a) and (b), (4) and (5) 
may now be reproduced: 

“Section .1 

(3) Subject to the provisions eon- 
tained in Section 16, it applies 

(a) to every establishment which 
is a factory engaged in any industry 
specified in Schedule 1 and in which 
twenty or more persons are employed, 


and 

(b) to any other establishment 
employing twenty or more persons or 
elass of such establishments which the 
Central Government may, by notifi- 
eation in the Official Gazette, specify 
in this behalf: 

Provided that the Central Govern- 
ment may, after giving not less than 
two months’ notice of its intention so 
to do, by notification in the Official 
Gazette, apply the provisions of this 
Act to any establishment employing 
such number of persons less than fifty 
as may be specified in the notification.” 

Sub-section (4) 

“Notwithstanding anything con- 
_tained in sub-section (3) of this section 
or sub-section (1) of Section 16, where 
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This Act has since its ~ 


-workers, the Act was 


A. LE, 


it appears to the Central Government, 
whether on an application made to it 
in this behalf or otherwise, that the 
employer and the majority of 
employees in relation to any establish- 
ment have agreed that the provisions 
of this Act should be made applicable 
to the establishment it may by notifi- 
cation in the Official Gazette, apply 
the provisions of this Act‘ to that 
establishment.” 

Sub-section (5) 

“An establishment to which -this 
Act applies shall continue to be gov- 
erned by this Act notwithstanding that 
the number of persons employed there- 
in at any time falls below twenty: 

Provided that where, for a con- 
tinuous period of not less than one 
year the number of persons employed 
therein has been Jess than fifteen, the 
employer in relation to such establish- 
ment may cease to give effect to the 
provisions of this Act and any scheme 
framed thereunder, with effect from 
the beginning of the month following 
the expiry of the said period of one 
year, but he shall, within one month of 
the date of such cessation, intimate, by 
registered post, the fact thereof to 
such authority as may be specified by 
appropriate Government in this 
behalf,” 

The original Act was applicable to 
establishments which were factories en~ 
gaged in the six industries specified in 
Schedule I but as a result of persist- 
ent demands for extension of pro- 
vident fund benefits to all industrial 
amended - in 
1956 by Act 94 of 1956 so as to enable 
its extension to other establishments 
as well. Earlier, it may be pointed 
out, it was amended in 1953. It is un- 
necessary to give. the details of the 
various amendments. 

be We now turn to the rele- 
vant definition clauses contained in 
Section 2. These definitions are sub- 
ject to the context providing other- 
wise. In Clause (f) “employee” is 
defined to mean any person who: is 
employed for wages in any kind of 
work manual or otherwise in or in 
connection with the work of an esta- 
blishment and who gets his wages 
directly or indirectly from ‘the em- 
ployer and includes any person 
employed by or through a contra- 
ctor in or in connection with the 
work of the establishment. Clause (h) 
defines “Fund” to mean the provident 
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fund established under a Scheme. 
“Member” is defined in Clause (i) to 
mean a member of the Fund end 
“Scheme” is defined in clause (1) to 
mean a scheme framed under the Act. 
Section 5 provides for the framing of 
a scheme called the Employees’ Pro- 
vident Fund Scheme >y the Cent ral 
Government. Section 6 makes prcvi- 
sion for contribution by the employer 
and the employee to the Fund. Sec- 
tion 14 provides penalties for evasion 
of payments under the Act or the 
Scheme. Section 16 which excludes 
from the applicability cf the Act esta- 
blishment belonging to Government or 
local authority and also infant 
factories, reads: 


“i6. Act not to apply to establsh- 
ments belonging to Covernment or 
Jocal authority and also to iniant 
industries: 

This Act shall not appky— 

(a) to any establishment regiszer- 
ed under the Co-operative Socicties 
Act, 1912, or under any other law for 
the time being in force in any State 
relating to co-operative societies, 2m- 
ploying less than fifty persons and 
working without the aid of powers, or 


(b) to any other establishment 
employing fifty or more persons or 
twenty or more, but less than ffty, 
persons until the expiry of three v2ars 
in the case of the former and five 
years in the case of the latter, from 
the date on which the establishmert is, 
or has been, set up. 


Explanation. — For the removal 
of doubts, it is hereby declared that an 
establishment shall not be deemed to 
be newly set up merely by reason of 
a change in its location. 


(2) If the Central Government is 
of opinion that having regard to the 
financial position of any class of sta- 
blishment or other circumstances of 
the case, it is necessary or expedient 
so to do, it may, by notification ir the 
Official Gazette, and subject to such 
conditions as may be specified in the 
notification, exempt that class of esta- 
blishments from the operation of this 
Act for such period as may be specified 
in the notification.” 

Section 17 invests in the appropriate 
Government power to exempt certain 
establishments from the operatic of 
all or any of the provisions of any 
scheme. Section 19-A vests ir the 
Central Government power to remove 
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difficulties by making necessary pro- 
vision or giving directions not incon- 
sistent with the provisions of the Act, 
The order of the Central Government. 
made under Section 19-A for removing 
doubts and difficulties is clothed with 
finality. 


6. The narrow question which 
directly arises for our consideration is 
whether Clause (b) of sub-section (3) 
of Section 1 when it speaks of the 
establishment employing 20 or more 
persons means that the person so em- 
ployed may be employed by the esta- 
blishment for any purpose whatsoever 
and for however short a duration or 
that the employment must be for 
some minimum period in the establish- 
ment. The language used in the 
clause does not give any clear indica- 
tion. We have, therefore, to construe 
this word in the light of the legislative 
scheme, the object and purpose of 
enacting this clause and the ultimate 
effect of adopting one or the other 
construction. The relevant sections of 
the statute have already been repro- 
duced. 


7. Section 16 which has 
already been set out in extenso seems 
to us to throw considerable light on 
the point raised. It may be recalled 
that this section excludes from the ap- 
plicability of the Act | establishments 
belonging to the Government and to 
local authorities and infant establish- 
ments. It is, therefore, obvious that 
this Act is intended to apply only 
where an establishment has attained 
sufficient financial stability and is pro- 
sperous enough to be able to afford 
regular contribution provided by the 
Act. Contribution by the employer 
is an essential part of the statutory 
scheme for effectuating the object of 
inducing the workmen to save some- 
thing regularly. The estab_ishment, 
therefore, must possess stable financial 
capacity to bear the burden of regular 
contribution to the Fund under the 


‘Act. In this connection it may be re- 


called that by virtue of Section 1 (5) 
an establishment to which the Act is 
applied continues to be governed by 
the Act notwithstanding that the num- 
ber of persons employed by it at any 


time falls below the required number. 


This liability to be governed by the . 
Act ceases only if the terms of the 
Proviso to Section 1 (5) are complied 
with. The financial capacity of the 

establishment to bear the burden must, > 
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therefore, have some semblance of a 
reasonably long term stability. In 
other words, the employment of requi- 
site number of persons must be dictat- 
ed by the normal regular requirement 
of the establishment reflecting its 
financial capacity and stability. It, 
therefore, follows from this that the 
number of persons to be considered to 
have been employed by an establish- 
ment for the purpose of this Act has 
to be determined by taking into ac- 
count the general requirements of the 
establishment for its regular work 
which should also. have a commercial 
nexus with its general financial capa- 
city and stability. This seems to us to 
be the correct approach under the sta- 
tutory scheme. 


8. To accede to the appellant’s 


argument would lead to some startling 


consequences. By way of illustration, 
if for the purpose of extinguishing 
accidental fire an establishment is 
compelled to employ a few persons for 
about a couple of hours, even then, 
however weak and unstable its general 
financial capacity, the establishment ` 
would be covered by the Act and 
would have to contribute towards the 
provident fund for the benefit of its 
regular employees, of course, exclud- 
ing those whose services were utilised 
for a short while for extinguishing the 
fire. In this illustration we are assum- 
ing that the employees would have no 
objection to being governed by the 
Act. This, in our opinion, could never 
have been the intention of the legisla- 
ture. Similarly, we find it difficult to 
impute to the legislature an intention 
to exclude from the application of the 
Act an establishment which regularly 
employs for its general business the 
required number of persons for a 
major part of the year, say, for 360 
days every year, merely because the 
employment of the required number 
does not extend to full one year. Both 
the extreme views, the one canvassed 
on behalf of the appellant and the, 
other postulated in the observation of 
the ‘High Court that the required 
number of persons must continuously 
work. in the establishment for one 
year, do not conform to the scheme 
and object of the Act and are, there- 


lfore, unacceptable. 


9. Considering the language of 
Section 1 (3) (b) in the light of the 
foregoing discussion it appears to us 
that employment of a few persons on 


y 
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account of some emergency or for a 
very short period necessitated by some 
abnormal contingency which is not a 
regular feature of the business of the 
establishment and which does not 
reflect its business prosperity or its 
financial capacity and stability from 
which it can reasonably be concluded 
that the establishment can in the 
normal way bear the burden of con- 
tribution towards the provident fund 
under the Act would not be covered by 
this definition. The word “employ- 
ment” must, therefore, be construed as 
employment in the regular course of 
business:of the establishment; such 
employment obviously would not in- 
of a few persons 
for a short period on account of some 
passing necessity or some temporary 
emergency beyond the control of-.the 
company. This must necessarily re- 
quire determination of the question in 
each case on its own peculiar facts. 
The approach pointed out by us must 
be kept in view when determining the 
question of employment in a given 
case. 


10. The appellant's learned 
counsel argued that in the present case 
the respondent has to employ a few 
persons every year regularly from 
June to September for supplying 
water to the hotel because of failure 
of rains. This, according to him, would 
be a regular employment and the High 
Court was wrong in holding to the 
contrary. There is no finding of the 
High Court to this effect and indeed 
no attempt was made before us also 
to substantiate this bald assertion. We 
are, therefore, unable to accept this’ 
contention on the present record. The 
general approach of the High Court to 
the problem raised in this case seems 
to us to be, broadly speaking, correct; 
so is its final conclusion. The only 
observation of the High Court which 
required consideration is that the sub- 
section in question contemplates the 
required number of persons to work 
in the establishment continuously for 
one year. On this point we have 
clarified the legal position. As the 
High Court has dismissed the writ 
petition after clarifying the points of 
law raised leaving it to the appro- 
priate authority to finally decide the 
controversy on a consideration of all 
the facts and circumstances we. do not 
propose to say anything more in this 
appeal which has been heard ex parte, 
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With the aforesaid clarification of the 
legal position we dismiss this appeal. 
As there is no representation on behalf 
of the respondent there will be no 


order as to costs, 
Order accordingly. 


v 
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Court confirming the conviction of the 
appellant for offences under Section 5 
(2) read with Section 5 (1) (d) of the 
Prevention of Corruption Act, 1947 


- (hereinafter to be referred as tne Act) 


and Section 161 of the Indian Penal 
Code, The High Court also confirmed 
the sentence of one year’s rigorous 
imprisonment. In addition to this the 
Special Judge had imposed a fine of 
Rs. 500/-; but the High Court reduced 
the fine to Rs. 100/-. This was the 
only modification effected by the High 
Court with regard to the sentence. 


2. The case for the prosecution 
was as follows: The appellant was 
employed in August, 1965 as Head 
Constable attached to Hauz Qazi Police 
Station, Delhi. One Som Nath used to 
park his rehri in the chowk of Hauz 
Qazi.and sell Kulchey and Chholey. 
Som Nath had been plying this trade 
for about 8 or 10 years without pay- 
ment of the necessary tax to the Muni- 
cipal Corporation and without taking 
any licence. The appellant used to 
harass and threaten Som Nath that 
unless he paid bribe to him, he will be 
prosecuted. In particular on August 
25, 1965 the appellant demanded from 
Som Nath as bribe a sum of Rs. 20/- 
per month for not harassing him for 
carrying on his business without the 
necessary licence. Som Nath express- 
ed his inability to pay such a heavy 
amount and ultimately the appellant 
agreed to receive Rs. 10 per month. He 
promised to make the first payment on 
August 26, 1965 betweén 2 and 3 P. M. 
At about 11 A. M. on August 26, 1965, 
Som Nath approached Sri Harnaik 
Singh; Deputy Superintendent of 
Police, attached to the Anti Corruption 
Department and reported about the 
demand made by the appellant and to 
his having ultimately agreed to pay a 
sum of Rs. 10/~ between 2 anc 3 P. M. 
on that day. This complaint was re- 
duced to writing by Harnaik Singh, 
who has given evidence as P. W. 6. 
P. W. 6, summoned two employees 
from the office of the Deputy Com- 
missioner, Tees Haziari, Sri Navneet 
Lal (P. W. 2) and Hari Kishan (P. W. 3) 
and in their presence took from P. W, 
1 the currency note of Rs. 10/- and 
after noting the number handed it over 
to P. W. 1 with the instruction to 
give the same to the appellant on 
demand. P. W. 1 was also informed 
that the police party will be hiding 
nearby and that he should give a parti- 
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cular signal after paying the amount to 
the appellant. : 

3. The police party headed by 
P. W. 6 together with the complainant 
and P. Ws. 2 and 3 proceeded near the 
rehri of P. W. 1 while P. W. 1 went 
to the- rehri, the police party and 
P. Ws. 2 and 3 remained behind in 
hiding. At about 2.45 P. M. the appel- 
Jant came to the rehri of P. W. 1 and 
told him “give my thing to me.” P. W. 
1 placed the currency note on the palm 
o? the appellant saying that he was 
making the payment with considerable 
difficulty. On signal given by P. W. 1, 
the Deputy Superintendent of Police 
along with others immediately went to 
the rehri of P. W. 1 and on being told 
by P. W. 1 that he has paid Rs. 10/- 
to the appellant, the latter was asked 
to produce the same. P. W. 6 made 
a search of the appellant and recover- 
ed the currency note Ex. P, 1 from his 
pocket. The number of the currency 
note was checked with the number 
already recovered and it tallied. 
P. Ws. 2 and 3 also witnessed the 
search and seizure made by P. W. 6. 
Accordingly the appellant was pro- 
secuted for the offences mentioned 
above. 


4. The prosecution relied main- 
Ty on the ‘evidence of 
Nath and the two persons who had 
witnessed the search and seizure 
P. Ws. 2 and 3 and the Deputy 
Superintendent of Police, P. W. 6. 
Certain other witnesses were also 
examined. 


5. The appellant denied that 
he had either demanded or received 
any bribe from P. W. 1. He pleaded 
that the alleged recovery of the cur- 
rency note from him is false and that 
the witnesses had been tutored to give 
false evidence at the instance of Ved 
Prakash, Sub-Inspector of Police, who 
was his enemy. According to the ap- 
pellant, he had declined to accede to the 
request of Ved Prakash to give false 
evidence against two Sub-Inspectors of 
Police, Phool Singh and Jeeva Singh, 
whom he wanted to be implicated in 
a case. The appellant also examined 
two witnesses. D. W. 1, who was also 
having a rehri in the same chowk, had 
stated that the appellant had not 
received any bribe from P. W. 1 and 
that he also informed P. W. 6 about 
the same. D. W. 2 was the Secretary 
of the Rehri Labour Union and he has 
deposed to the fact that none of the 
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members of the Union had ever com- 
plained against the appellant and thati 
the latter had nothing to do with the 
prosecution of people under Section 34 
of the Police Act. 


6. The learned Special Judge 
accepted the evidence of P. Ws. 1, 2, 3 
and and rejected the evidence 
of D. Ws. 1 and 2, The view 
of the learned Special Judge was that 
D. W. 1 was giving false evidence on 
account of business friendship and that 
D. W. 2 had said nothing about the 
incident in question. In this view the 
Special Judge found the appellant 
guilty of the offences with which he 
was charged and sentenced him to 
undergo one year’s rigorous’ imprison- 
ment and to pay a fine of Rs. 500/-. 


7. On appeal to the High 
Court, the appellant pressed the objec- 
tion that the investigation of the case 
was done in violation of the provisions 
of Section 5-A of the Act. According 
to the appellant, instead of P. W. 6 
conducting the investigation, it was 
done by the Sub-Inspector Ved Prakash 
and, therefore, no conviction could be 
based on such investigation, which had 
been made contrary to law. The ap- 
pellant also pleaded that the evidence 
of P. W. 1 is that of an interested 
witness and that P. Ws. 2 and 3 were 
tools in the hands of the police and as 
suck no reliance can be placed on the 
testimony of these three witnesses. 
His plea was that the evidence of 
D. Ws. 1 and 2 should have been ac- 
cepted. 

8. The High Court has express- 
ed the view that there is a certain 
amount of irregularity in the investi- 
gation of the case inasmuch as the 
statements, reports and memos were 
all written by Ved Prakash and not by 
the Deputy Superintendent of Police, 
P. W. 6. But as. there is only an ir- 
regularity and as the trial has not 
been vitiated, it cannot be said that the 
trial and other proceedings conducted 
against the appellant have to be set 
aside. The High Court agreed with 
the Special Judge that the evidence of 
P. Ws. 1, 2, 3 and 6 clearly establishes 
the case of the prosecution and as such 
the appellant has been rightly found 
to be guilty of the offences with which 
he was charged. While confirming the 
conviction and the sentence of one 
year’s rigorous imprisonment, the High 
Court, however, reduced the fine to 
Rs. 100/-. 
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counsel for the appellant raised two 
contentions: (1) the trial and convic- 
tion of the appellant are illegal inas- 
much as the investigation in this zase 
has been conducted in violation of the 
provisions of Section 5-A of the Act, 
and (2) the prosecttion evidenca 


should not have been accepted as tha - 


whole case has been engineered by tba 
enemy of the appellant, Ved Prakash, 
who has not appeared before the 
Court. 


10. The second sation of 
Mr. Agarwala canbe straightway dis- 
posed of. Both the Special Judge as 
well as the High Court have accested 
as true the evidence of P. Ws. 1, 2 and 
3 supported as it was by the evidance 
of the Deputy Superintendent cf 
Police, P. W. 6. The evidence cf 
D. W. 1 has been Se, reject- 
ed as false. D. W. 2 does not say any- 
thing about the incident and as such 
his evidence is of no assistance te the 
appellant. No doukt the appel- 
lant has stated when he wes 
examined under Secticn 342, Cr. P. C. 
that the prosecution witnesses Nes. 1, 
2 and 3 are under the influence and 
threat of the police and that they rave 
been prompted by Vec. Prakash due to 
enmity to give false 2vidence against 
him. This plea has not been accepted 
- by any of the Courts. We are satisfied 
that the evidence adduced by the pro- 
secution has been properly accepted ky 
the Courts. 


11. This Ieaves us the con- 
sideration of the first contention that 
the investigation has not been con- 
ducted in accordance with Sectior. 5-A 
. of the Act. We must frankly dmit 

that the observation made by the High 
Court that there has been a certain 
. amount of irregularity in the investi- 
gation of the case has given scop2 for 
this argument. According to the learn- 
ed counsel for the eppellant the en- 
tire investigation in this case has been 
done not by the Deputy Superinten- 
dent of Police P. W. 6. but by the Sub- 
Inspector of Police Ved Prakash, who 
has also not appeered before the 
Court. The contention of the learned 
counsel in this regard is based upon 
the fact that some of the statements, 
reports and memos have been written 
not by P. W. 6 but by Ved Prekash. 
Mr. G. N. Dixit, learned counsel ap- 
pearing for the Delhi Administration, 
has drawn our attention to the variaus 
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reports, statements and memos exhibit- 
ed in the case to show that the 
investigation has been done not by Ved 
Prakash, but by P. W. 6 and it is not 
Tolmie of Section 5-A of the Act. 
He has also placed considerable re- 
liance on the evidence of P. W. 6 in 
this regard to show that the entire in- 
vestigation was done by him. 


12. There ïs no controversy 
that the ease before us could not have 
been investigated under Section 5-A of 


. the Act by any police officer below the 


rank of a Deputy Superintendent of 
Police. The only question is whether 
the investigation has been done by Ved 
Prakash as alleged by the appellant or 
by P. W. 6 as stated on behalf of the 
respondent. 


13. The contention on behalf of 
the appellant is that some of the state- 
ments recorded appear to be in the 
hand writing of Ved Prakesh and, 
therefore, the inference is that it is 
he who has conducted the investiga- 
tion. It is true that Section 5-A is 
mandatory and not directory and an 
investigation conducted in violation 
thereof is illegal. But as held by this 
Court in H. N. Rishbud and Inder 
Singh v. The State of Delhi, (1955) 1 
SCR 1150 = (AIR 1955 SC 196) if 
cognizance in fact has been taken on 
a police report in breach of the 
mandatory provisions relating to 
investigation, the results, which follow, 
cannot be set aside unless the illegality 
in the investigation can be shown to 
have brought about a miscarriage of 
justice. It has been further emphasis- 
ed in the said decision that an illegality 
committed in the course of an investi- 
gation does not affect the competence 
and jurisdiction of the Court for trial. 
The same propositions have been 
reiterated in Munna Lal v. State of 
Uttar Pradesh, (1964) 3 SCR 88 =. 
(AIR 1964 SC 28). 


14, From the above proposition 
it follows that where cognizance of 
the case has in fact been taken and 
the case has proceeded to termination, 
the invalidity of the preceding investi- 
gation will not vitiate the result un- 
less miscarriage of justice has been 
caused thereby and the accused has, 
been prejudiced. Assuming in favour; 
of the appellant, that there was an 
irregularity in the investigation and 
that Section 5-A of the Act was not 
complied with in substance, the trial 
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by the Special Judge cannot be held to 
be illegal unless it is shown that mis- 
carriage of justice has been caused on 
account of illegal investigation. The 
learned counsel for the appellant has 
been unable to show us how there has 
been any miscarriage of justice in this 


case and how the accused has been’ 


prejudiced by any irregular investiga- 
tion. Admittedly the appellant did not 
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raise any objection before the trial 


commenced regarding any illegality or 
irregularity committed during the 
stage of investigation. On the other 
hand, the trial was allowed to proceed 
and it came to an end. That conten- 
tion was raised only at the stage of 
arguments. In this connection we may 
also refer to the decision in The State 
of Madhya Pradesh v. Mubarak Ali, 
(1959) Supp 2 SCR 201 = (AIR 1959 
SC 707) There the objection was 
taken before the trial began before the 
Special Judge, that the investigation 
has been carried on in breach of Sec- 
tion 5-A of the Act. The matter was 
taken to the High Court and it direct- 


-ed that in order to rectify the defects 


and cure the illegality in the investiga- 
tion, the Special Judge should have 
orcered the Deputy Superintendent of 
Police to carry on the investigation 
himself while the case remained pend- 
ing in the Court of the Special Judge. 
That order of the High Court was 
challenged and this Court confirmed 
it and declined to interfere on the 
ground that as the objection has been 


taken at the earliest stage before the. 


trial began, the direction given by the 
High Court was justified as that will 
ensure a proper investigation being 


-made and completed for the prosecu- 


tion of the accused therein. Therefore 
the ratio of the said - decision cannot 
apply and the present case will be 
governed by the decision in (1955) 1 
SCR 1150 = (AIR 1955 SC 196). But 
we make it-clear that the above dis- 
cussion has been made by us on the 
assumption that there has been an 
irregularity committed in the investi- 
gation in the case before us. But as 
we will presently show in the discus- 
sion to follow, there is no such irregu- 
larity or illegality in the investiga- 
tion as contended on behalf of the ap-~ 
pellant. 


- 15: We are satisfied that the 
investigation in this case-has been con- 
ducted not by Ved Prakash, Sub- 
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Inspector of Police, kut by the com- 
petent authority, namely, the Deputy 
Superintendent of Police, P. W. 6. It 
is no doubt true that some of the 
statements recorded during the investi- 
gation conducted by P. W. 6 are in the 
handwriting of Ved Prakash. But 
P. W. 6 has categorically stated in his 
evidence that the entire investigation 
was done by him and that any state- 
menis or reports which are in the hand- 
writing of Ved Prakash were written 
by the latter on his dictation and 
under his supervision. That P. W. 6 
is the officer who conducted the in- 
vestigation is also borne out by the 
various documentary evidence pro- 
duced in the case. Ex. PA has been 
given by P. W. 1 to P. W. 6 and it 
bears the signature of the latter. The 


endorsement Ex. P. A/1 also bears the _ 


signature of P. W. 6. It is clearly 
stated therein that or receipt of the 
complaint Ex. PA from P. W. 1., the 
Deputy Superintendent of Police sent 
for P. Ws. 2 and 3, two employees 
from the office of the Deputy Commis- 
sioner to appraise them about the 
nature of the complaint piven by 
P. W, 1 and also making them witness- 
es for receiving the ten rupee currency 
note as well as handing over the same 


to P. W. 1 to be giver. as bribeto the . 


appellant. The detailed instructions are 
given by P. W. 6 in the endorsement 
and to the said two witnesses. There is 
a further endorsement that he as Dy. 
Superintendent of Polize has arranged 
a raiding party consisting of himself 
and the persons mentioned therein and 
that they are leaving for conducting the 
raid along with the complainant. There 
is also a further endorsement Ex, PA/2 
by P. W. 6 giving in detail the actual 
incident relating to the search and 
seizure of ten rupee currency note 
from the appellant. All ‘these are 
done by P. W. 6 and after the seizure 
and search, P. W. 6 sends the neces- 
sary report to the concerned police 
staticn for registering the case. The 
actual seizure memo is also. prepared 
and signed by P. W. 6. The various 
articles seized from the appellant are 
also written out in the memo prepared 
and signed by P. W. 6 ‘Therefore, all 
the above facts clearly establish that 
the investigation. was conducted by 
P. W. 6, Deputy Superintendent of 
Police, as required by law and there 
has been no violation o£ Section 5-A 
of the Act, i 
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16. The High Court found an 
irregularity in the investigation on tha 
basis, as pointed out earlier, that some 
of the statements are in the handwrit- 
ing of Ved Prakash. We are of te 
view that this was a wrong approazn 
made. by the High Court. 
from the evidence that P. W. 6 wes 
in complete charge and control of tze 
investigation and he has never witt- 
drawn from the same at any stag. 
He was the officer who was controllizg 
and giving necessary direction in the 
course of investigation. Though it is 
clearly implicit in Section 5-A that the 
investigation should be conducted ty 
the officer of the appropriate rank, re 
do not think it is absolutely necessary 
that every one of the steps in the 
investigation has to be done by him :n 
person or that he cannot take fhe 
assistance of his deputies or that he is 
bound to go through each and every- 
one of the steps in the investigation. in 
every case. The. above proposition also 
has been laid down by this Court in 
1955 SCR 1150 = (AIR 1955 SC 1£6). 
We are referring to the above aspect 
to emphasise that the mere fact tiat 
some of the statements have ben 
written by Ved Prakash to the dicta- 
tion of P. W. 6 will not make the in- 
vestigation as one not conducted by 
P. W. 6. Therefore, under the circtin- 
stances, we are not inclined to agree 
with the view of the High Court trat 
there has been any irregularity or 
illegality in the conduct of the invesii- 
gation. 

17. We Kaneva agree with the 
conclusions arrived 
Court holding the appellant guilty of 
the offence as well as the sentence —n- 
posed on him. 


In the result the appeal fails and 
fs dismissed. The appellant will 
surrender his bail. 

: Appeal dismiss32d. 





AIR 1971 SUPREME COURT 1539 
(V 58 C 313) 
C. A. VAIDIALINGAM - 
AND A, N. RAY, JJ. 
Saifuddin Sood, ete., Petitioners v. 
The State of Jammu and Kashmir (In 
all the Petitions), Respondent. 


Writ Petitions Nos. 15 to 17 of 
1971, D/- 29-3-1971. 


DO/EO/B654/71/CWM/P 


Saifuddin v. State of J. & K. (Ray J.) 


It is cler 


at by the zh. 


[Prs. 1-4] S. c. 1529 


Public Safety — J, & K. Preven- 
tive Detention Act (1964), Section 3 — 
Where detention is made with view 
to prevent detenu from acting in any 
manner prejudicial to the security of 
the State, grounds for detention need 
not be communicated — Nor approval 
envisaged under Section 3 is necessary 
when order is passed by the Govern- 
ment itself — (X-Ref.: — Sections 8 
and 13-A). (Paras 6 & 7) 


Mr. D. R. Gupta, Advocate, amicus 
curiae, for Petitioners (in all the Peti- 
tions); Mr. R. N. Sachthey, Advocate, 
for Respondent (In all the Petitions). 


The following Judgment of the 
Court was delivered by. 


RAY, J: — The petitioners in 
these three writ petitions asked for 
orders in the nature of habeas corpus. 

2. The petitioner Saifuddin 
alleges that he was arrested by the 
police on 4 October, 1970 without any 
order of arrest or detention. He also 
alleges that he was not given any 
cause of arrest or detention at the time 
of his arrest or thereafter. He there- 
fore, challenges that his arrest under 
the Jammu & Kashmir Preventive 
Detention Act, 1964 (hereinafter refer- 
red to as the Act) is illegal. 


3. The answer is filed by A, R. 
Khajuria, Deputy Secretary to the 
Government of Jammu & Kashmir. It 
is' stated there that the petitioner was 
detained by the orders of the Secre- 
tary to the Government dated 20 June, 
1969. He was detained under Section 
3 (1) (a) (i) read with Section 5 of the 
Act. The orders specifically stated 
that the Government was Satisfied that 
with a view to prevent the petitioner 
from acting in any manner prejudicial 
to the security of the State, it was 
necessary to detain him. The order 
was served on the petitioner on 20 
June, 1969 by reading over the same 
and explaining to him in Urdu 
language. The Government on 28 
June, 1969 passed an order pursuant 
to Section 8 read with Section 13-A of 
the Act that it was against the public 
interest to disclose the facts or to 


communicate to the petitioner the - 


grounds on which his detention order 
was made. The petitioner was inform- 
ed of the order, 

4.- The petitioner thereafter 
filed a petition bearing No. 307 of 1970 
in this Court challenging the detention 
order. The petition was dismissed by 


-this Court on 3 November, 1970. 
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5. The answer filed by the 
Government is that the petitioner was 
detained under the order dated 20 
June, 1969. It is denied that he was 
detained under any order of detention 
on 4 October, 1970. The affidavit evi- 
dence of the Government is that the 
petitioner Saifuddin is a Pakistan 
agent and was -deputed for collecting 
information pertaining to vital defence 
installations in the State, which he has 
been transmitting to Pakistan intelli 
gence authorities. 

6. . The provisions contained in 
Section 8 of the Act specifically em- 
power the Government not to disclose 
the facts which may be against the 
public interest. Under Section 13A of 
the Act the duration of detention may 
not be longer than six months from 
the date of detention without obtaining 
the opinion of any Advisory Board, 
The present case is covered by the 
proviso to sub-section (1) of Sec. 13A. 
The proviso to Section 13A (1) states 
that where any person is detained with 
a view to preventing him from acting 
in any manner prejudicial to the 
security of the State and the grounds 
on which the detention order has been 
made are not communicated to him 
under the proviso to Section 8 (1), 
such person may be detained for a 
period of two years from the date of 
detention without obtaining the opinion 
of the Advisory Board. 

T. Further the detention order 
of the petitioner Saifuddin was not re- 
quired under Section 3 of the Act to 
be approved by the Government be- 
cause the order of detention was itself 
made by the Government. It is only 
when the Divisional Commissioners 
and the District Magistrates in exer- 
cise of powers conferred by sub-sec~ 
tion (2) of Section 3 make an order 
that report of the fact is made to the 
Government together with the grounds 
on which the order has been made and 
such other particulars and no such 
order shall remain in force for more 
. than twelve days unless in the mean- 
time the order is approved by the 
Government. Therefore in the pre- 
sent case the order being made by the 
Government under sub-section (1) of 
Section 3, the approval of the Govern- 
ment was not necessary. 


B The detention of the peti- 
tioner Saifuddin is lawful and valid. 


rg The petitioner Biro Khan 
challenges his detention on the ground 
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that he was arrested after his release 
by the Sessions Judge in the month of 
May, 1970 having . undergone a sen- 
tence of six months rigorous imprison- 
ment in a criminal case, and his deten~ 
tion is challenged as illegal. 


_ 10. The affidavit answer fo 
Biro Khan’s petition is that he was 
detained by an order dated 16 June, 
1970. The order was. passed under 
Section 3 (2) read with Section. 5 of the 
Act. The order was served on the 
petitioner on 17 June, 1970. He was 
said to be a national of the Pakistan 
occupied Kashmi The order further 
stated that in exercise of power under 
Section 8 read with Section 13-A of the 
Act, it was against the public interest 
to disclose the grounds of detention. 
The petitioner was informed of the 
order. The order 
placed before the Government under 
Section 3 (3) of the Act. The Govern- 
ment approved the detention. The 
petitioner was informed of the said ap- 
proval on 6 July, 1970. There is no 
valid reason to hold that the deten- 
tion is unlawful 


11, The third petitioner Baily 
Ram also challenges his detention on 


the ground that he was arrested on 4 
August, 1970 and the detention is 
challenged as unlawful for the reasons 
mentioned by the other petitioners. 


12. The affidavit answer is that 
the petitioner was served with orders 
on 14 August, 1970. The order dated 
13 August, 1970 by which he was 


arrested stated that it was necessary ` 


to detain the petitioner in exercise of 
the powers conferred by Section 3 (2) 
read with Section 5 of the Act. The 
order further states that under Sec- 
tions 8 and 13-A of the Act the com- 
munication of the grounds would be 
against the public interest. The order 
of detention „was placed before the 
Government under Section 3 (3) of the 
Act. The Government by an order 
dated 3 September, 1970 approved the 
order of detention. There is no valid 
reason to hold that the detention is 
unlawful. 


13. The answers given by the 
Government to all the three petitions 
indicate that the order of detention is 
valid in each case for a period of 2 
years from the date of the order of 
detention under the proviso to Sec- 


of detention was - 


d 


tion 13-A (1) of the Act without ap- . 


proval of the Advisory Board. 
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: 14. The petitions are therefare 
dismissed, 

Petitions dismissed. 





AIR 1971 SUPREME COURT 153. 
(V 58 C 314) 


(From: Allahabad) 


S. M. SIKRI, C. J., G. K. MITTER, 
K. S. HEGDE AND A. N. GROVER 
AND P. JAGANMOHAN REDDY, JJ. 


Bachan Singh and others, Appel- 
lants v. Gauri Shankar Agarwal end 
others, Respondents. 

Civil Appeal No. 1274 of 1970, E/- 
26-3-1971. 

(A) Constitution of India, Arti- 
cle 226 — Unless High Court is of 
the opinion that the order assailed 
suffers from errors of lew apparent on 
the face of the record it has no juris- 
diction to quash that order by having 
recourse to its certiorari “jurisdiction 
on the ground of error of law.(Para 6) 

The mere possibility of raising a 
question of law in a case is no ground 
for interfering with an order impu2n- 
ed. . (Para 6) 

(B) Constitution of indit Arti- 
cle 226 —- New plea -cennot be enter- 
tained in writ proceedings, 

(Paras 4 anj 5) 

The following Judgment of the 
Court was delivered by 

HEGDE, J.: — There is little sb- 
stance in this appeal by certificate 
under Article 133 (1) (a) of the Ccn- 
stitution. 

; à The facts of this case are as 
follows: 

Respondents 1 ani 2, who are 
husband and wife, filed a suit urder 
Section 180 of the U. P. Tenancy Act 
on October 17, 1951 seeking possession 
of the suit properties alleging aat 
they had taken on lease the suit ro- 
perties from Raja Harish Chandra but 
the appellants had taken wron=ful 
possession of the same in October 1£50. 
The appellants resisted the suit on 
various grounds. In particular “hey 
contended that the suiz properties had 
been leased to their predecessors by tha 
agent of Raja Harish Chandra in i946 
and ever since then their predecessor 
and thereafter they have beer in 
possession of the same. They further 
contended that the suit was barred by 
limitation. The trial ccurt upheld the 
Bee et Ses ena ene os ens Ne 
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lease in favour of the appellants and 
consequently it concluded that the 
lease in favour of respondents 1 and 2 
was not valid. It also came to the con- 
clusion that the suit was barred by 
limitation. It accordingly dismissed 
the suit. Respondents 1 and 2 took 
up the matter in appeal to the 
Additional Commissioner. The Ad- 
ditional Commissioner allowed the 
appeal ex parte and decreed the suit 
as prayed for. Thereafter the matter 
was taken up in second appeal to the - 
Board of Revenue by the present ap- 
pellants. The Board of Revenue 
allowed the appeal and remanded the 
ease to the Additional Commissioner 
for disposal on merits. After remand, 
the appeal was reheard by the Ad- 
ditional Commissioner. By bis 
judgment dated June 16, 1964, he 
again allowed the appeal and decreed 
the suit as prayed for. He cam= to the 
conclusion that the lease in favour of 
the appellants is invalid as the agent 
of Raja Harish Chandra had no auth- 
ority to give the properties on lease 
without the consent of Raja Harish 
Chandra or his manager. It further 
came to the conclusion that the appel- 
lants took possession of the properties 
only in 1950. As such the suit was 
within time. Aggrieved by that order 
the appellants took up the matter in 
second appeal to the Board of Fevenue, 
The Board of Revenue concurred with 
the conclusions reached by the Addi- 
tional Commissioner. It came to the 
conclusion that the finding of the 
Additional Commissioner that the ap- 
pellants came into possession of the 
properties only in 1950 being a find- 
ing of fact, was binding on it. The 
appellants challenged the decision of 
the Board of Revenue before the High 
Court of Allahabad by means of a 
writ petition under Article 225 of the 
Constitution. The matter was, at the 
first instance heard by a single Judge 
of that Court. The learned single 
Judge allowed the writ petition and 
remanded the case back to the Board 
of Revenue for fresh disposal. Against 
that order of the learned singte Judge, 
respondents 1 and 2 filed an appeal 
before the Letters Patent Berch. The 
Letters Patent Bench reversed the 
decision of the learned single Judge 
and affirmed that of the Board of 
Revenue. Thereafter this appeal has 
been brought after obtaining a certi- 
ficate under Article 133 (1) (a). 
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3. The two questions that 
have been primarily canvassed before 
us are: (1) that the lease in favour of 
the appellants is a valid lease and there- 
fore the lease in favour of respondents 
1 and 2 is invalid and (2) that the suit 
was barred by limitation. 


4, So far as the Tease in 
favour of the appellants is concerned, 
admittedly that lease had not been 
granted by Raja Harish Chandra. 
According to the appellants the proper- 
ties of the Raja were under the manage- 
ment of Court of Wards in 1946. One 
Aziz Ullah on behalf of Punjab Farmers 
entered into an agreement with the 
Court of Wards for taking on lease 
the suit properties on a rental of Rs. 
1550/- per annum, But before a lease 
could be executed by the Court of 
Wards, the properties were released to 
- Raja Harish Chandra. Thereafter in 
1947 Kashinath, agent of Raja Harish 
Chandra executed a registered Patta in 
favour of the original lessees, Punjab 
Farmers represented by its Managing 
Director, Aziz Ullah. The appellants 
obtained a Patta from Punjab Farmers 
on September 6, 1950. The appellants 
pleaded that Raja Harish Chandra 
had authorised Kashinath in writing to 
-grant the lease in question in favour of 
the Punjab Farmers but no such writ- 
ing was produced into Court. It was 
proved that Mukhtarnama executed in 
favour of Kashinath specifically pro- 
vided that he cannot grant any pro- 
perty on lease except with the consent 
in writing from Raja Harish Chandra 
or his manager. The Additional Com- 
missioner has come to the conclusion 
that Raja Harish Chandra had not con- 
sented to the lease in favour of Punjab 
Farmers. Therefore, quite clearly the 
Jease in question was an invalid one. 
But it was urged before the learned 
single Judge that the Board of 
Revenue failed to take into considera- 
ticn the plea of the appellants that 
Raja Harish Chandra had subsequent- 
ly ratified the lease given in favour of 
the Punjab Farmers. The learned 
single Judge was persuaded‘to accept 
this plea and he opined that that con- 
tention raises a question of law which 
deserves to be considered by the Board 
of Revenue. But as pointed out by 
the Letters Patent Bench, the ques- 
tion of ratification does not appear to 
have been urged by the appellants 
before the Board of Revenue. Hence 
the learned single Judge should not 
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have taken into consideration a con- 
tention that had not been taken before 
the Board of Revenue and therefore 
the appellate bench was right in 
reversing his decision on that point. 


5. Now coming to the question 
of limitation, as seen earlier, thé Ad- 
ditional Commissioner came to the 
conclusion that the appellants came 
into possession of the suit properties 
only in 1950. If that finding is correct 
then there is no dispute that the suit 
is within time. The appellants 
challenged the correctness of that find- 
ing before the learned single Judge on 
the ground that a portion of the evi- 
dence relied on by the Additional 
Commissioner in support of that find- 
ing was inadmissible in law. The 
learned single Judge was inclined to 
think that that -contention raises a 
question of law and therefore it would 
be proper for the Board to consider 
that contention. As pointed out by the 
appellate bench, the contention that 
the Additional Commissioner had 
relied on any inadmissible evidence in 
support of his conclusion that the ap- 
pellants took possession of the suit 
properties only in October 1950 does 
not appear to have been urged before 
the Board of Revenue. Therefore the 
learned single’ Judge erred in enter- 
taining that plea. If that plea is 
rejected, as it should be, then there is 
no dispute that there is ample evidence 
to support the conclusion of the learn- 
ed Additional Commissioner that the 
appellants took possession of the suit 
Properties only in 1950. An attempt 
was made to argue before this Court 
that the Counsel for the appellants 
had in fact argued before the Board of 
Revenue that the evidence in support 
of the finding of the Additional Com- 
missioner as regards possession is in- 
admissible but the Board had ignored 
that argument. We are unable to ac- 
cept this contention. ‘The Counsel who 
argued the case of the appellants 
before the Board of Revenue has not 
filed any affidavit either before the 
High Court or before. this Court stat- 
ing that the Board had ignored his 
argument as regards the admissibility 
of certain evidence. 


6. The learned single Judge 
who heard the writ petition did not 
come to a positive conclusion that the 
order of the Board of Revenue was 
vitiated by any error of law apparent 
on the face of the record: The only 
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conclusion that he arrived at was that 
on the material on record it was possi- 
ble to urge certain questions of lew 
and therefore it would be proper for 
the Board of Revenue to examine 
those ‘questions. This is an untenable 
approach. Unless a High Court is, of 
the opinion that the order assailed 
suffers from errors of law apparent on 
the face of the record it has no juris- 
diction to quash that order by having 
recourse to its Certiorari jurisdiction 
on the ground of error of law. ‘The 
mere possibility of raising a question 
of law in a case is no ground for -n~ 
terfering with an order impugned. 

7. A few other plausible quəs- 
tions of law which commended them- 
selves to the learned single Judge but 
found irrelevant by the appellate 
bench were not sought to be canvass- 
ed before us evidently in view of their 
inherent untenability. 

8. The appeal is accordinzly 
dismissed with costs. Civil Miscellane- 
ous Petition No. 3231 of 1970.was 10t 
pressed. It is dismissed. ; 

Appeal dismissed. 





‘AIR 1971 SUPREME COURT 1523 
(V 58 C 315) 
(From: Assam and Nagaland)* 
G. K. MITTER AND 
A. N. GROVER, JJ. 

1. Union of India (In Cr. A. No. 
164 of 1968) 2. The State of Assam 
(In Cr. A. No, 211 of 1968), Appellents 
v. 1. Lt. Col. G. K. Apte (In Cr. A. 
No. 164 of 1968) 2. Major B. S. Talwar 
(Cr. A. No. 211 of 1968), Respondents. 

Criminal Appeals Nos. 164 and 211 
of 1968, D/- 23-3-1971. 

Constitution of India, Article 136 
— The power of Supreme Court to 
interfere under Article 136 is of an 
exceptional and overriding nature and 
has to be exercised sparingly, the 
paramount consideration always being 
the perpetuation of justice. (Para 12) 


. Where in exercise of its power 
under Section 561-A of Criminal P. C. 
the High Court has quashed the 
charges and the proceedings, the 
Supreme Court will not interfere if 
rh RAC A 


*(Criminal Appeals Nos. 12 and 22 of 


1965, D/- 2-8-1967 — Assam &- 


Naga.) 
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it feels that it will not promote the 
interest of justice to set aside the 
orders of High Court, even assuming 
that High Court was somewhat wrong 
in quashing the charges and the pro- 
ceedings. (Para 12) 
Cases Referred: Chronological Paras 
(1960) AIR 1960 SC 866 (V 47) 
= (1960) 3 SCR 388, R. P. 
Kapur v. State of Punjab 10 

Mr. D. B. Mukherjee, Sr. Advo- 
cate, (M/s. Avtar Singh and B. D. 
Sharma, Advocates, with him), for Ap- 
pellants (In both the Appeals); Res- 
pondent (in Cr. A. No. 164 of 1968) in 
person: Mr. Nur-Ud-din Ahmed and 
Mr. D. N. Mukherjee Advocates, for 
Respondent (In Cr. A. No. 211 of 1968). 

The following Judgment of the 
Court was delivered by 

GROVER, J.: — These appeals by 
special leave are from a common 
judgment of the Assam & Naga- 
land High Court and are directed 
against the orders made by that court 
quashing the charges -for alleged 
offences under certain provisions of 
the Indian Penal Code and the Preven- 
tion of Corruption Act, 1947. 


2. The facts may be stated. Lt. 
Col. G, K. Apte the respondent in Cr. 
A. No. 164/68 was. posted to Tejpur 
as Staff Officer No. 1 in the summer of 
the year 1960. It appears that a pro- 
ject known as "Tusker Project” had to 
be carried out in the NEFA area. The 
main duty of the units employed in 
the Project was the making of roads 
in the NEFA area to enable the move- 
ments of troops ete., in the event of 
any Chinese aggression. Brigadier 
Mani was in-charge of the Project as 
Military Chief Engineer. Apte was 
posted as Staff Officer No. 1. This 
post corresponded to that of a Superin- 
tending Engineer on the Civil side. 
The Chief Engineer had various 
powers which he could delegate to the 
senior Officers working under him. 
Such powers included the authority to 
make local purchases of such items or 
articles as were required by the various 
units which were not readily available 
either from the Military Ordnance 
Stores or from the Military Supply 
On May 20, 1960 the 
Chief Engineer delegated his power to 
Apte to make such purchases upto a 
maximum of Rs. 10,000/- for each 
order. He could also place orders with 
regard to printing, stationery and office 
equipment upto a certain limit. The 
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respondent im the other appeal Maj. 
B. S. Talwar served as Staff Officer 
No. 2 in the same establishment under 
Brig. Mani and Apte. His powers and 
duties will be presently adverted to. 
The charges which were laid against 
Apte and Talwar relate to the pur- 
chase of stores and various items and 
articles mainly from certain local 
merchants. 


3. On January 16, 1963 an in- 
formation was lodged under Sec- 
tion 153, Criminal Procedure Code, by 
the Superintendent of Police S. P. E./ 
CIA that cooking utensils like Cheklas, 
Belanas, Degchis and other articles like 
shovels, ete., had been purchased from 
M/s K. B. Stores, Tejpur, at exhorbit- 
ant rates. It was said that Talwar 
was responsible for these deals. It 
appeared that he had colluded with 
K. B.: Stores and some others on 
various occasions and .by abusing his 
position as a public servant he had 
obtained pecuniary benefit for them 
and for himself by showing favours in 
the matter of inviting quotations and 
placing orders. Between June 1960 
and October 1960 he had placed a large 
number of orders with K. B. Stores. 
Invariably enquiries about quotations 
were addressed to K. B. Stores, Kedar 
Mal Badri Narayan Agarwal & Co., 
Steelworth Ltd., and Trade & Indus- 
try (Assam) Private Ltd, Tezpur. 
Preliminary enquiries showed that 
these firms were either under a single 


wnership or were allied. There was’ 


thus a conspiracy amongst all of them 
to collude with Talwar and others for 
the purpose mentioned before. These 
>ffences had been committed under 
. Section 120-B read with Section 5 (2) 
and Section 5 (1) (d) of the Preven- 
-ion of Corruption Act. After investi- 
gation a chargesheet dated June 10, 
1963 was filed. The two. officers Apte 
and Talwar and the employees and 
-epresentatives of K. B. Stores Tezpur 
‘were accused of the offences mention- 
ed before. A list of 47 supply orders 
was given and it was alleged that 
Talwar had issued quotation inquiries 
to bogus firms like Agarwal & Co. 
Bagaria Stores which either did not 
exist or did not transact any local 
business with a view to avoiding com- 
petition. Quotations in the name of 
such firms were forged or caused to 
be forged by the employees of K. B. 
_Stores. The normal procedure for 
issuing quotation inquiries and receiv- 
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ing of quotations was not followed by 
Apte and Talwar. In some cases blank 
quotation forms were obtained by 
Talwar from the office for handing 
them over to the firms of their own 
choice, Certificates were endorsed on 
the supply orders without calling any 
quotations. A number of supply 
orders were mentioned which had been 
issued under the signature of Apte. It 
was also stated that higher rates quot- 
ed by K. B. Stores than the lower 
rates quoted by other firms were 
accepted. 

4, The Special Judge framed 
the following charges against Apte and 
Talwar:-— =: 

"That during the period from 
June, 1960 to November 1960 at 
Tezpur you along with others agreed 
to commit or cause to be committed 
the offences of criminal misconduct in 
the discharge of official duty by the 


“public servants viz., Lt. Col. G. K. Apte 


and Maj. B. S. Talwar punishable 
under Section 5 (2) of the Prevention 
of Corruption Act, 1947 and a cheating 
punishable under Section 420, I. P. C. 
by fraudulently and dishonestly plac- 
ing or causing to be placed supply 
orders on M/s K. B. Stores, Tezpur or 
M/s Trade and Industry (Assam) 
Private Ltd., Tezpur for the supply of 
various stores. And thereby you com- 
mitted an offence punishable under 
Section 120-B of the Indian Penal 
Code, read with Sections 5 (2) and 5 (1) 
of the Prevention of Corruption Act, 
1947 and Section 420, I. P. C. and 
within my cognizance. 

And I hereby direct that you be 

fried by the said Court on the 
said charge.” 
He also framed separate charges 
against these two officers. Reference 
may be made to the charge against 
Apte:— 

“That you im pursuance of the 
said criminal conspiracy at Tezpur, 
during the period from June, 1960 to 
November 1960 being a public servant 
functioning as Staff Officer 1, and 
quarter Office, Chief Engineer, Project 
Tusker, Tezpur, committed the of- 
fences of criminal misconduct in the 
discharge of official duty, by corrupt 
or illegal means or by otherwise abus- 
ing your position as a public servant 
obtaining for M/s K. B. Stores, Tezpur 
or M/s Trade and Industry (Assam) 
Private Ltd., Tezpur, its partners or 
beneficiaries pecuniary advantage by 
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fraudulently or dishonestly placing or 
causing to be placed the 41 supply 
orders as noted overleaf, on the said 
M/s K. B. Stores or M/s Trade and 
Industry (Assam) Private Ltd., Tezpur. 
for the supply of various stores and 
thereby committed an cffence punish- 
able under Section 5 (2) read with S2c- 
tion 5 (1) (d) of the Prevention of Cor- 
ruption Act, 1947 and within my 
cognizance. 


And I hereby direct that you be 

tried by the said Court on the 
said charge.” 
It was stated in-the order of the 
Special Judge dated December 3, 1964 
that from the material before kim 
there was a prima facie case for pre- 
ferring these charges. 


5. Apte and Talwar moved the 
High Court under Section 561-A gnd 
Sections 435 and 439 of the Criminal 
Procedure Code, According to he 
High Court the first information 
report, the chargesheet and the other 
papers on the record did not disclose 
that any pecuniary advantage was 
obtained at all either for Apte himself 
or Talwar or for any other person nor 
was there anything to show that eny 
corrupt or illegal means were adopted 
by them or that either of them had 
abused his position as a public servent. 
There was no allegation anywhere that 
any bogus order was placed or that 
the supply order contained false items 
or that the supply was not made under 
those orders. The ingredients of the 
offences had not been  establisned 
under the Prevention 2f Corruption 
Act. Similarly with regard to the 
_ offence of cheating there was not even 
any allegation which disclosed that 
offence. The charge for the offence of 


criminal conspiracy under Section 120-B. 


could only be framed if there was any 
prima facie proof of agreement to do 


or cause to be done an illegal act or. 


an act which was not illegal by illegal 
means and there was not even the 
slightest indication from the material 
placed before the High Court that 
there was any such agreement. The 
entire material on the record did not 
show any prima facie commission of 
the offences with whick. Apte and Tal- 
war had been charged. It was 
ordered that the charges be quashed 
and a direction was made that no 
judicial proceedings pursuant to the 
charges should be held, 
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` was working in 
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6. The learned counsel for the 
Union of India has carefully taken us 
through the statements recorded under 
Section 161 of the Criminal Procedure 
Code and has referred to such other 
material and facts and circumstances as 
are to be found on the record of the 
case before us to establish that the 
High Court was in error in coming to 
the conclusion that a prima facie case 
had not been made out against Apte 
and Talwar. According to the state- 
ment of A. A. Noronaha who was hold- 
ing the appointment of S. O. I (Works) 
since September 15, 1960 an office 
order had been issued by the Chief 
Engineer dated March 13, 1961 as to 
the procedure which was to be follow- 
ed with regard to the quotations - for 
supply of stores. These quotations 
were to be called from the firms. deal- 
ing in the material required by a 
specific time and date. It was neces- 
sary to call as many quotations as 
possible to get the benefit of competi- 
tion in the market both in respect of 
rates and quality. The head of the 
office or the authorised officer accept- 
ed the lowest quotation but where he 
did not do so reasons had to be given 
for accepting the higher quotation. 

Basu who has described his 
designation as Supervisor B/S grade I 
E(III) Section till 
September 14, 1960 during the material 
period. Talwar, according to him, 
used to name the firms to whom quota- 
tions were to be sent. Quotations were 
prepared by him and were handed 
over by him to Talwar. Talwar used 
to place the supply orders on the firm 
which was “the lowest tenderer’, He 
gave instances of Talwar having asked 
him to bring some blank quotation in- 
quiry forms and then to prepare quo- 
tations for certain items which Talwar 


. directed him. He was further told that 


the quotations should be addressed to 
Kedar Mal Badri Narayan, Agarwal & 
Co. and K. B. Stores. The supply 
order was then placed on K. B. Stores, 
after the forms had been received 
back duly filled up in the writing pro- 
bably of the firm’s representative. 
With regard to the supply order dated 
August 6, 1960 his version was that 
Talwar called him to office and had 
asked him to bring some blank quota- 
tion forms which he did. Talwar then 
told him to prepare three quotations 
for Airvoice, K. B. Store and Agarwal 
& Co. These forms were taken blank 
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by him and after certain particulars 
had been filled in were later on return- 
ed duly completed by the firms. The 
rate of K. B. Store had been amend- 
ed on one of the forms. Talwar asked 
him to alter the rates in the comparative 
statement register accordingly. and de- 
Jate the name of Airvoice which had 
been previously recommended by Basu 
as being the lowest orderer and put 
the name of K. B. Store instead. The 
rate, however, which was paid was the 
same as quoted by Airvoice. The next 
instance of any consequence was 
furnished by Noronaha according to 
whom a supply order was placed for 
Kudalies on K., B. Store without 
handles at Rs. 4.50 each the total 
amount of the order being Rs. 2538/-: 
In the original quotations firms had 
been asked to mention the weight of 
Kudalies with handles. This was done 
only by two firms N. N. Dey & Co. 
of Calcutta and Trade and Industry 
(Assam) P, Ltd. The latter gave quota- 
tion with the weight including handle 
as 3 pounds whereas N. N. Dey & Co. 
had quoted Kudalies with handles 
with a weight of 4 pounds. Comparing 
the quotations of Trade & Industry 
(Assam) P. Ltd: with K. B. Store they 
were lower but the quotations of K. B. 
Store were accepted even though they 
were higher and no weight was quot- 
ed. It had been certified by Apte that 
the stores were purchased by negotia- 
tions due to emergency and also be- 
cause they were urgently required. It 
may be mentioned that Trade and 
Industry (Assam) P. Ltd., was alleged 
to be an.allied concern of K. B. Stores. 
It has next been pointed out on behalf 
of the Union that the -quotation for 
paints (green and white) offered by 
Pipes and Hardwares was lower than 
that of Trade and Industry (Assam) P. 
Lid. on whom the supply: order was 
placed for that paint. Pipes and 
Hardwares had offered the paint at 
Rs. 22/- per gallon whereas Trade and 
Industry (Assam) P. Ltd., on whom the 
order was placed had quoted Rs. 27.83. 
As regards the supply order dated 
July 19, 1960 it was placed on K. B, 
Store by Apte at the rate of Rs. 36.75 
per gallon whereas the quotation which 
had been received was for Rs. 36.62 
per gallon. Nothing was mentioned 
about the total amount that was paid 


in excess. 


Ie fs significant that the 


Te 
fearned counsel for the Union in spite 
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of laborious research has been able to 
point only to the above four items in 
respect of which the evidence was that 
orders were placed with K. B. Store, 
Tezpur and higher rates were paid- 
even though the quotations from 
Calcutta firms and other local firms 
were lower. In the petition: filed to 
the High Court by Apte which was 
supported by his affidavit it had been 
explained that the Tusker Project had 
been declared to be an emergent pro- 
ject by the Central Government., The 
position in the summer of 1960 was 
such that if the incoming army units 
were not supplied the material of 
various kinds required for the work 
immediately and were allowed to 
remain idle until quotation enquiries 
were issued and processed the daily 
loss to the exchequer would have run 
into a huge figure. Moreover the in- 
coming army units required im- 
mediately the articles of personal use 
which were to be: supplied to them 
at once without issuing of inquiries 
relating to quotations. The M. E. S. 
Rules which were applicable at that 
time gave discretion to the officers con- 
cerned to purchase materials directly 
without even issuing of quotation en- 
quiries and that emergency certificates 
could be issued whenever purchases 
were made without inviting quotations. 
Whatever orders were. placed or 
quotations were received were from 
the approved firms and K. B. Stores 
was one of them. This-store was the 
largest stockist of Tezpur and being on 
the army list of suppliers most of the 
orders were placed with it not only 
during the tenure of Apte and Talwar 
in their respective posts but orders had 
also been placed even prior and sub- . 
sequently by other officers including 
Brigadier Mani and Col. De Souza. 


8. As regards the 47 Items 
mentioned in the first information 
report Talwar maintained in his peti- 
tion supported by an affidavit before 
the High Court that he never accept- 
ed any of the tenders; in most of the 
cases he processed the tenders and 
only forwarded them and submitted 
the same to the proper authorities for 


. acceptance, 


_. 9 | It has been pointed out on 

behalf of the respondents that the evi- 
dence relating to the four items on 
which counsel for the Union has great- 
Iy relied was of a very vague and in- 
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have been given of the loss resultang 
to the Government and the gain made 
by K. B. Stores or its allied concemss. 
It is emphasised that the difference in 
the rates of K. B. Store which w=re 
accepted and the quotations of ot>er 
firms was minimal and it all depend- 
ed on the immediate requirements and 
the confidence particularly in the 
matter of quality and promptress 
which the officer had in K. B. Store. 
This store had been on the approved 
list and had been making supplies evan 
before the respondents took charge of 


their assignments in the Tuszer 
Project. 

10. This Court has laid dcwn 
in R. P. Kapur v. State of Punżab, 


(1960) 3 SCR 388 = (AIR 1960 SC £66) 
that the inherent power of the Hizh 
Court saved by Section 561-A of the 
Criminal Procedure Code could be 
exercised to quash proceedings in a 
proper case either to prevent the 
abuse of the process of the Court or 
otherwise to secure the ends of justize. 
The following were some of the ilias- 
trations given where the proceedings 
could and should be queshed: (a) wkere 
the allegations in the first informa- 
tion report or the complaint did nof 
make out the offence alleged; 1b) 
where either there was no legal evi~ 
dence adduced in support of the 
charge or the evidence adduced clea-ly 
or manifestly failed to prove the 
charge. It has been emphasised that 
the High Court cannot embark uron 
-an inquiry as to whether the evidence 
in the case is reliable or not to justify, 
the framing of the charge. 


1i. Now the judgment of che 
High Court in the present case se=ms 
to indicate that firstly no attempt ap- 
pears to have been made on behalf of 
the Union to bring to its notice 
material which, after so much 
research, counsel for the Union nas 


been able to place before us; secondly: 


even if some material was brought to 
its notice the High Court was satisfied 
that it was of such a nature that the 
ingredients of the offences with wich 
the respondents were sought to be 
charged had not been made out. 


12. It has now to be sen 
whether there should be interfer2=nce 
with the orders of the High Ccurt 
under Article 136 of the Constituc.on. 
The limitation on the exercise of that 
power cannot be defined with any pres 
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definite nature. No facts and figures. 


somewhat wrong 


the . 
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cision. But the power is of an, excep-{ 
tional and overriding nature and has 
ta be exercised sparingly, the para- 
mount consideration always being the 
perpetuation of justice. Now there is 
no doubt that there is some prima facie 
evidence regarding the procedural and 
other irregularities in the matter of 
acceptance of quotations while placing 
orders for supplies but out of 47 Items 
which were mentioned in the charge- 
sheet our attention has been drawn 
mainly to four items only in which in 
two orders certain higher quotations of 
K. B. Store or its allied concerns were 
accepted. In one case the difference 
was of 13 Np. per gallon only. The 
mere acceptance of a higher quotation 
by itself cannot amount to the com- 
mission of any offence The Military 
authorities do not appear to have taken 
any departmental action against the 
respondents who have since retired 
from service and are living in places 
distant from Assam. Even the 
material evidence sought to be produc- 
ed relating to the year 1960 may not 
be readily available after a lapse of 
nearly 11 years. In these circum- 
stances we feel that. it will not promote 
the interest of justice to set aside the 
orders of the High Court even if it be 
assumed that the High Court was 
in quashing the 
charges and the proceedings against 
the respondents. 

13. . The appeals are conse- 


quently dismissed. 
Appeals dismissed. 
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‘Tribunal upon which it was entitled 
to rest its findings. 

The principle, that the decision of 
a Tribunal would be vitiated if some 
of the reasons relied on by it for its 
conclusions turn out to be extraneous 
or otherwise unsustainable, applies to 
cases in which the conclusion is arriv- 
ed at on subjective satisfaction. For, 
in such cases it would be difficult for 
superior Court to find out which of 
the reasons brought about such satis- 
faction. But in a case where the con- 
clusion is based on objective facts and 
evidence, if it is found that there was 
legal evidence before the Tribunal, 
even if some of it was irrelevant, a 
Superior Court would not interfere if 
the finding can be sustained on the 
rest of the evidence. The reason is 
that in writ petition for certiorari the 
Superior Court does not sit in appeal, 
but exercises only supervisory juris- 
diction and therefore does not enter 
into question of sufficiency of evi- 
dence. C. W. No. 840 of 1962, D/- 
19-10-1966 (Punj), Affirmed. (Para 10) 

M/s. Frank Anthony and F. C. 
Agrawala, Advocates, for Appellant; 
. Mr. Y. L. Taneja, Advocate, for Res- 
pondents (Nos. 1 and 2), Mr. Nauniti 
Lal, Advocate, for Respondent No. 3. 

The following Judgment of the 
Court was delivered by 


SHELAT, J.: — This appeal, by 
certificate, is directed against the 
judgment of the High Court of Punjab 
dated October 1966. - 


2. The appellant, a military 
personnel] attached to the Sikh Regi- 
ment at present stationed at Meerut, 
alleged that he was granted a 
gellantry award under which land 
situate at Samundri, Lyallpur District, 
now part of Pakistan, was conferred 
on him in 1947. He relied on two 
letters, dated February 14, 1947 and 
April 10, 1947, said to have been issued 
by the Deputy Commissioner, Lyallpur 
to the Tehsildar, Samundri, in which 
it was said that the said land situate in 
Samundri had been allotted to him. 
These letters were said to have been 
signed by one MHardwari Lall, the 
Personal Assistant of the Deputy 
Commissioner, for and on behalf of 
‘that officer. The appellant produced 
copies of these two letters said to 
have been endorsed to him at the time 
when the original letters were issued 
to the said Tahsildar. 
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3. It appears that after parti- 
tion the appellant laid a claim for land 
in lieu of the land at Samundri left 
by him in Pakistan and was allotted 
about 26 standard acres of land. The 
allotment was challenged by respon- 
dent 3, who having failed before the 
Deputy Custodian General of Evacuee 
Property, applied to the MRehabilita- 
tion Minister, Government of Punjab. 
The Minister passed an order dated 
April 14, 1960 cancelling the said 
allotment. The order was totally un- 
authorised as the Minister had 
obvicusly no jurisdiction to pass it. 
The Chief Settlement Commissioner, 
instead of implementing it, only order- 
ed that the legal position with regard 
to the allotment in appellant’s favour 
may be verified. On doing so, the 
Managing Officer recommended can- 
cellation of the said allotment on the 
ground that the copies of letters said 
to have been endorsed to the appel- 
Jant and which he had produced did 
not appear to be genuine. The ap- 
pellant had also produced before the 
authorities copies of the said alleged 
original letters, which he claimed 
Were given to him on his application 
duly attested by the authorities of 
Lyallpur. 


4, On June 30, 1960, the Com- 
missioner cancelled the allotment giv- 
ing two reasons for his order, (1) 
that the revenue record of Lyallpur 
District pertaining to the land said 
to have been granted to the appel- 
lant did not contain any entry of the 
appellant having taken possession of 
the said land, (2) that the appellant 
had failed to produce the original 
letters of the Deputy Commissioner, 
Lyallpur to the Tehsildar, Samundri. 


5. The appellant filed a writ 
petition in the High Court which was 
dismissed by a learned single Judge. 
The appellant then filed a Letters 
Patent appeal which was heard by a 
Division Bench consisting of Mehar 
Singh and Mahajan, JJ. The Divi- 
sion Bench felt that the question as 
to the genuineness of the copies of the 
said two letters was not expressly 
raised by respondent 3 before the 
Commissioner, that the Commissioner, 
therefore, could not have gone into 
that question, and that apart from the 
said copies said to have been attested 
by the Lyalipur authorities, the ap- 
pellant had also produced “the origi- 
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nal letters”, i.e, copies of the said 
original letters addressed by che 
Deputy Commissioner, Lyallpur to 
Tehsildar, Samundri, and which were 
endorsed to him. The Division Bench 
found that these had not been examin- 
ed by the Commissicner. On j 
consideration it set asid= the order of 
the learned single Jucge and allcw- 
ed the appeal. The penultimate para- 
graph of the judgment allowing che 
appeal reads as follows: 


-“In consequence, the order, dated 
June 10, 1960, of the Chief Settlement 
Commissioner is quashed and he is 
further directed to proceed to decide 
the case on merits after taking into 
consideration the original letters pro- 
duced by the appellant and also on 
the departmental file The Chief 
Settlement Commissioner may alsa 
take into consideration the attested 
copies of those letters now obtained 
by the appellant from the Deputy 
Commissioner of Lyallpur’. 

6. ` The Commissioner re-heard 
the entire case, and as directed by 
the High Court, called for the depart- 
mental file and examined the copies of 
the two letters said to have been zent 
to the appellant and which had been 
produced .by him before the Deputy 
Secretary (Rehabilitation) as also the 
two attested copies which the apnel- 
lant alleged he had obtained from the 
office of the Deputy Commissioner, 
Lyallpur, and other evidence on record 
before him. The Commissioner, how- 
ever, came to the same conclusion as 
before and re-affirmed his earlier deci- 
sion cancelling the allotment in favour 
of the appellant. 


f 7. The reasons which he gave 
for his conclusion were: 


(a) the list of persons who were 
given gallantry awards, supplied by 
the military authorities to the Rehkabi- 
litation Department, did not show that 
the appellant was the recipient of any 
gallantry award; 

(b) in reply to a query by the 
Rehabilitation Department, the Officer 
Incharge Records, by his letter dated 
December 23, 1960, stated that his 
records did not show any such 
gallantry award having been confer- 
red on the appellant; 


(c) the Officer Incharge Reccrds, 
however, addressed another letter 
`~ dated February 2, 1961 at the instanca 
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of the appellant in which it was stated 
that the records “for the land allotted 
to soldiers for distinguished services 
during World War II” were not avail- 
able in his office but may be avail- 


able in the office of the respective 
Deputy Commissioner; according to 
the Chief Settlement Commissioner, 


this letter would not mean that the 
appellant was granted any gallantry 
award; 

(d) neither the Khasra Girdawari 
nor the Jamabandi of Chak No. 468 at 
Samundri, nor the Patwari’s 
Roznamcha Waquiati for the relevant 
period compared at the border men- ` 
tioned the name of the appellant; 


(e) on January 15, 1960, the ap- 
pellant had, in support of his claim, 
produced before the Deputy Secretary 
(Rehabilitation) copies of two letters 
(called original letters by the High 
Court) in response to a notice by that 
officer. At the time of production, the 
appellant had affixed his signature on 
those copies so that there could be no 
dispute as to the identity of the 
Ietters produced by him. When ‘he 
appeared before the Commissioner 
during the rehearing, the appellant 
contended that those were not the 
letters produced by him. Realising the 
futility of such a contention his 
counsel frankly conceded that he 


could not support such a contention; 


_ ( the appellant’s case was that 
the copies of the two letters produc- 
ed by him were copies of the original 
letters addressed by the Deputy Com- 
missioner, Lyallpur to the Tahsildar 
and which were endorsed to him. The 
copies produced were dated Febru- 
ary 14, 1947 and April 10, 1947. If 
the appellant’s allegation, that the 
copies which were produced by him 
before the Deputy Secretary on Janu- 
ary 15, 1960 were those which were 
endorsed to him, had any truth, they 
would. have borne the signatures of 
the said Hardwari Lall, who was said 
to have signed the said letters for and 
on behalf of the Deputy Commissioner. 
But the copies produced by the appel- 
Jant had the name of Hardwari Lall 
type-written and not in manuscript. 
Instead, both the copies had upon 
them the signatures of someone who 
called himself a Superintendent and 
curiously both were dated, April 12, 
1947. If the copies had been endorsed 
to the appellant, as he claimed they 
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were, the two copies produced by him 
would have borne the dates of the 
original letters viz., February 14, 1947 
and April 10, 1947, and not April 12, 
1947. No explanation was forthcom- 
‘Ing as to who the person was who had 
signed as the Superintendent, why the 
signatures of Hardwari Lall were type- 
written and why the date April 12, 
1947 was written by that person under 
his signature. The copies produced by 
the appellant, therefore, could not be 
copies said to have been endorsed to 
him by the Deputy Commissioner’s 
office; 

(g) the appellant produced before 
the High Court two copies supposed 
tc be the copies of the original letters 
and claimed that they were attested 
by the. authorities at Lyallpur. -But 
in the absence of any certificate by 
the Indian High Commission in Pakis- 
tan it was impossible to say whether 
the copies and the attestation thereon 
were genuine; and 


(h) the copies, on the basis of 
which the appellant procured | the 
allotment of land, were not genuine, 
but were forged documents, and there- 
fore, neither the allotment in his 
favour nor the permanent rights ac- 
quired by him thereunder could be 
sustained. 


8. On the Commissioner thus 
rejecting his case once more, the appel- 
Jant filed a fresh writ petition in the 
High Court where he raised three 
questions. The first was that the 
High Court had in the earlier writ 
petition concluded that the said copies 
were genuine and that the Commis- 
sioner, in holding that they were not, 
had gone beyond the scope of the High 
Court’s order of remand. The second 
was that that finding in any event was 

itiated as there was no evidence 
before the Commissioner upon which 
he could hold that the said copies 
were fabricated documents, that some 
of the reasons given by him were 
either extraneous or invalid, and that 
therefore, his finding was vitiated. The 
appellant had at first raised only these 
two contentions. It, however, appears 
that the Advocate General, who ap- 


peared at one stage for respondent I, 


agreed that even at that point of time 
the appellant could lead additional 
evidence, if he so desired, and prove 
that he had been granted land for 
gallantry in the field as was the ap- 
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pellant’s case all throughout. In view 
of this gesture on the part of the 
Advocate General, the High Court 
allowed the parties to lead further evi- 
dence. The appellant’s third conten- 
tion thereafter was that he had esta- 
blished through the additional evi- 
dence led by him that he had been 
granted the gallantry award, or in 
any event, an award for meritorious 
service in consequence of which land 
had been allotted to him in Samundri. 


o Q The High Court turned 
down the first two contentions out- 
right. So far as the third contention 


was concerned, the High Court, on as- 
sessment of the evidence led before 
it, rejected that contention also and 
dismissed the writ petition. 


10. Counsel for the appellant 
raised the very same contentions 
before us which.were raised before 
the High Court. As regards the 
first contention the judgment of the 
Division Bench clearly holds that in 
its earlier judgment the High Court 
did not conclude the question of 
genuineness of the said two copies and 
that it remanded the case to the Com- 
missioner only because the Commis- 
sioner, while considering the appel- 
lant’s case, had not called for the 
record of the Deputy Secretary (Re- 
habilitation) containing the copies 
which, according to the appellant, 
were copies endorsed to him by the 
Deputy Commissioner, Lyallpur. This 
is quite clear from the extract from 
its earlier judgment quoted earlier. 
There is, therefore, no substance in 
the first contention. The second con- 
tention also was rejected, and in our 
view rightly. The High Court was 
right in holding : that even if there 
were, amongst the reasons given by 
the Commissioner, some which were 
extraneous, if the rest were relevant 
and could be considered suficient, 
the Commissioner’s conclusions would 
not be vitiated. The principle that if 
some of the reasons relied on by a 
Tribunal for its conclusion turn out to 
be extraneous or otherwise unsustain- 
able, its decision would be vitiated, 
applies to cases in which the conclu- 
sion is arrived at not on assessment 
of objective facts or evidence, but on 
subjective satisfaction. The reason is 
that whereas in cases where the deci- 
sion is based on subjective satisfac- 
tion if some of the reasons turn out 
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to be irrelevant or invalid, it would 
be impossible for a superior Court to 
find out which of the reasons, rele- 
vant or irrelevant, valid or invelid, 
had brought about such satisfact_on. 
But in a case where the conclusion is 
based on objective facts and evidence, 
such a difficulty woulc not arise. If 
it is found that there was legal avi- 
dence before the ‘Tribunal, even if 
some of it was irrelevant, a superior 
Court would not interfere if the find- 
ing can be sustained on the rest of 
the evidence. The reason is tha: in 
a writ petition for certiorari the 
superior Court does not sit in apreal, 
but exercises only supervisory juris- 
diction, and therefore, does not enter 
into the question of sufficiency of =vi- 
dence. There was, in our view, legal 
evidence ` before the Commissicner 
upon which he was entitled to rest his 
finding that the copies relied on by 
the appellant were not genuine. 


11. That takes us to the taird 
contention which is now based on the 
additional evidence adduced before the 
High Court. It is amply clear from 
that evidence that whenever a gallan- 
try award is granted it would be 
entered in the sheet-roll maintained by 


the company in which the awardee is - 


serving, and the fact o2 such an award 
having been granted. would be 
announced in the Government Gazette. 
There was no such entry and no such 
announcement in the Gazette in the 
` case of the appellant. But apart from 
the gallantry award the military <uth- 
orities also used to give awards for 
meritorious service: Realising that 
the appellant’s case for a gallantry 
award was unsustainable, cotnsel 
shifted his case and sought to argue 
that the appellant had been the 
recipient of an award for meritorious 
service and was granted the said Jand 
in Samundri in lieu thereof. 


12. There are, however, two 
major difficulties against such a con- 
tention. The first is that no record 
was produced showing such an award 
for meritorious service although the 
appellant got an oppartunity to lead 
additional evidence kefore the High 
Court and some o? the witnssses 
examined by him were military offi- 
cers belonging to his Company. The 


second difficulty is that according to` 


the evidence of Lachhman Singh the 


Senior Records Officer of the -Sikh | 
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Regimental Centre at Meerut, when- 
ever an award is given for meritorious 
service an entry regarding it would 
be made in the sheet-roll maintained 
by the company and a medal only, 
and not land, is awarded. He was 
emphatic that no order within his 
knowledge was ever passed during the 
World War II granting land to persons 
for meritorious service. Further, no 
award for meritorious service could 
have been granted to the appellant. 
Rule 543 of the Regulations produced 
by Subedar Mohan Singh of the Sikh 
Regimental Centre at Meerut lays 
down that an award for meritorious 
service can be given only if the per- 
son to whom it is to be awarded has 
served for at least 18 years. The 
award in such a case is in the form 
of an annuity and not land. The ap- 
pellant had not put in 18 years of ser- 
vice but only service for 14 years. 
That being so, no such award for 
meritorious service could have been 
granted to him. He could not produce 
any record because he could not have 
been granted such an award in view 
of the fact that he had not put in the 
requisite qualifying service. Besides, 
his service could not have been regard- 
ed as meritorious as the record of his 
service produced by Subedar Mohan 
Singh revealed that he had been 
given punishments on as many as 
seven occasions, some of which were 
on charges such as theft, insubordi- 
nation, absentism, etc. 


13. On this evidence, as also 
on the evidence that was before the 
Commissioner, it is clear that the ap- 
pellant was not and could not have 
been a recipient either of a gallantry 
award or an award for meritorious 
service. Nor could he have been 
granted any land at Samundri in res- 
pect of which he had claimed land 
here after partition. The Commis- 
sioner, therefore, was right in can- 
celling the allotment made in his 
favour as also the permanent rights 
acquired by him in-consequence of 
that allotment. The High Court con- 
sequently was right in refusing to’ 
quash the Commissioner’s order and 


-dismissing the writ petition. 


14. The appeal fails.and is dis- 
missed with costs. 


Appeal dismissed, 





p the appellant claimed that the pro- 
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J. C. SHAH, K. S. HEGDE AND | 
A- N. GROVER, JJ. 

Chikkam Koteswara Rao, Appel- 
Tant v. Chikkam Subbarao and others, 
Respondents. 

a Appeal No. 111 of 1967, D/- 
25-2-197 

ae Act (1872), Section 17 — 
Admissions must be clear in their 
meaning. 

Before right of party can be con- 
sidered to have been defeated on the 
basis of an alleged admission by him 
the implication of the statement made 
by him must be clear and conclusive. 
There should be no doubt or ambiguity 
about the alleged ‘admission. App. 
No. 20 of 1959, D/- 24-8-1962 (AP), 
Reversed on facts. 


Mr. R. V. Pillai, Advocate, for 
Appellant; Mr. T. Satyanarayana, 
Advocate, for Respondents. 

The following Judgment of the 
Court was delivered by 

HEGDE, J.: — The only question 
that arises for decision in this appeal 
by certificate is whether the properties 
covered by Exh B-6 were the pro- 
perties of the joint Hindu family of 
the parties to the suit and consequent- 
ly available for partition. 

2. The suit is for partition in 
a family governed by Mitakshara 
law. The appellant and respondents 
Nos. 1 and 2 are brothers. Their 
father was one Reddinaidu. The 
father and the three sons constituted 
a joint Hindu family. The father died 
in about the year 1937. The appellant 
was the eldest son. The suit from 
which this appeal arises was brought 
by the ist respondent claiming a 1/3rd 
share in the properties detailed in the 
plaint-schedule. Some of the proper- 
ties included ïn the plaint-schedule 
are admittedly joint family properties. 
About them there is no dispute. But 


perties covered by Exhs. B-2 to B-7 
are his separate properties and as 
such his brothers cannot claim any 
share therein. The trial Court accept- 


*(Appeal No. 20 of 1959, D/- 24-8-1962 
— Andh Pra.) 
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ed his contention and granted a 
decree for partition only in respect of 
properties other than those covered by 
those documents. The High Court 
affirmed the decree of the trial Court 
in respect of properties covered by 
Exhs. B-2 to B-5 and B-7 but as 
regards the properties covered by 
Exh. B-6 relying on certain alleged 
admission by the appellant, it held 
that they were joint family properties. 
At this stage it would be appropriate 
to quote the observations of the High 
Court relating to the properties cover- 
ed by Exh. B-6. 

“Now remains only the question 
of Exh. B-6 dated 16th August, 1934. 
Exh. B-6 covers an area of Ac. 5-08 
cents. As already noticed, the sale 
deed is in the name of the 1st defen- 
dant. According to the sale deed, 
the vendee is directed to discharge the 
debt due to China Rayappagaru, son 
of Nimmakayala Subbarao due under 
the pronote of 5th June, 1929 Exh. 
B-35. The endorsement Exh. B-36 on 
Ex. B-35 would show that a sum of 
Rs. 3,652-12-8 had been paid to Nim- 
makayala China Rajappa and the ist 
defendant was given a voucher. The 
sale consideration of Ex. B-6 dated 
16th August, 1934 was thus paid by 
the 1st defendant. If the matter end- 
ed here, there could have been no 
difficulty in holding that property 
covered by Ex. B-6 is the self acquisi- 
tion of Ist defendant. But the ist 
defendant himself in his deposition at 
p. 75 of the printed book says thus: 

“Under Ex. B-6 consideration was 

paid by my father. I do not know 
how he got it”. 
This admission of the defendant that 
the money was paid by the father is 
fatal to his case, specially when he 
says that he does not know how his 
father got the money. He does not 
say that this money was in any way 
connected with his dowry amount’. 

3. It is clear from the judg- 
ment of the High Court that but for 
the aforementioned statement of the 
appellant, the High Court would not 
have disturbed the finding of the trial 
Court as regards the properties cover- 
ed.by Exh B-6. Before the right of 
a party can be considered to have 
been defeated on the basis of an alleg- 
ed admission by him, the implication 
of the statement made by him must be 
clear and conclusive. There should be 
no doubt or ambiguity about the alleg- 
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ed admission. There is no difference 
in the nature of the acquisitions made 
under Exhs. B-2 to B- and B-7. and 
. that made under Exh. B-6. They were 
all made during the lifetime of 
Reddinaidu. 

4. - The case of the appellan- is 
that when he was married in 1919, he 
got a dowry of Rs. 2,500. 
money was left with his father who 
invested the same and utilised the 
proceeds for making acquisitions on 
his behalf. Therefore the fact -hat 
the consideration for B-6 was paid by 
the father of the appellant is not a 
circumstance that militates against 
the appellant’s claim. The appellant 
also may not know where and how his 
father invested the money in quesfion. 
Hence, in evaluating the statement 
made by the appellant we have to bear 
these facts in mind. 

5. We shall now proceed to 
consider the true effect of the state- 
ment made by the appellant. In his 
chief-examination he specifically 
stated: . 

“The lands purchased in my name 
under Exh. B-3 to seven are my 2wn 
property. Since then I have been pay- 
ing taxes on them under Exhs. 3-59 
and 60 receipt books. . The lease d=eds 
for those lands are Exs. B-61 to 66 
besides Exhs: B-14, 15, 17 to 20.” 

6. From this statement, it {Is 
clear that he had put forward a 
positive case that the lands in ques- 
tion are his separate properties. In 
the course of his cross-examination it 
was elicited from him: 

“Under Ex. B-6 the consideretion 
was paid by my father. Ido not know 
how he got it.” 

T. This admission must be read 
along with the evidence given by him 
in his chief-examination. Soon after 
he made that statement. he also stated: 

“From the time I took the sale 
deed Exh. B-6, I was paying taxes I 
filed those tax receipts in a separate 
book for my personal properties. My 
father was paying taxes on family 
lands, separate from my lands.” 

8. If we read these statensents 
along with his other evidence and in 
a harmonious manner. it is clear that 
what the appellant admitted was that 
the acquisition in question was made 
by his father on his behalf and the 
consideration for the same was paid 
by his father from out of the apel- 
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hands of his father. Hence we are 
unable to agree with the High Court 
that the appellant had admitted that 
the properties covered by Ex. B-6 
were the acquisitions of his father. 

9. There is no basis whatso- 
ever for distinguishing the acquisitions 
under Exs. B-2 to B-3 and B-7 and 
B-6. They all stand on the same foot- 
ing. The respondents have not chal- 
lenged the finding of the trial Court 
and the High Court as regards the ac- 
quisitions under Exs. B-2 to B-5 and 

10. For the reasons mentioned 
above this appeal is allowed, the judg- 
ment of the High Court to the extent 
appealed against is set aside and that 
of the trial Court restored, but in the 
circumstances of the case we make no 


order as to costs in this Court. 


Appeal allowed. 
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(From Tripura: AIR 1969 Tripura 31) 
A. N. RAY AND I. D. DUA, JJ. 
Sushil Kumar Gupta, Appellant 
v. Joy Shankar Bhattacharjee, Res- 
pondent, 


Cr. Appeal No. 131 of 1967, D/- 
23-2-1970. 


(A) Criminal P. C. (1898), S. 233 
m= Joinder of charges and joint trial 
— Joint trial of several accused on 
Several items of embezzlement — Ap- 
peal against conviction — Failure of 
justice, if any, not established — Plea 
of misjoinder of charges at appellate 
stage is of little consequence — Penal 
Code (1860), Sections 408, 477-A. 

(Para 8) 

(B) Constitution of India, Arti- 
cle 134 (1) (c) — Appeal to Supreme 
Court — Criminal case — Issue of 
certificate — Duty of High Court — 
Certificate not disclosing question of 
Jaw — Can be revoked. i 


The word “certify” under CI. {c} 
of Article 134 (1) postulates exercise 
of judicial discretion by the High 
Court and the certificate should ordi- 
narily show on the face of it that the 
discretion was invoked and properly 
exercised. Supreme Court should be 
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in a position to know that the High 
Court has not acted mechanically but 
has applied its mind. A certificate 
under Clause (i) of Article 134 (1) is 
impermissible on questions of fact and 
when a case does not disclose a sub- 
stantial question of law or principle 


then the certificate granted by the’ 


High Court is liable to be revoked by 
Supreme Court, though such prima 


facie non-disclosure would not by it- . 


self automatically invalidate the cer- 
tificate. (Para 9) 


Mr. M. K. Ramamurthi, Sr. Advo- 


cate, (M/s. J. Ramamurthi and Vineet. 


Kumar, Advocates, with him), for Ap- 
pellant; M/s. H. R. Khanna and R. N. 
Sachthey Advocates, for Respondent. 

The following Judgment of the 
Court was bot le by 

DUA, Pursuant to a com: 
plaint by Shi Joy Shankar Bhatta- 
charyya, the appellant Sushil Kumar 
Gupta was tried in the: Court of 
Assistant Sessions Judge, Tripura on 
the following charges: 

‘(1) That you in between ‘the 
month of September, 1958 and: July, 
1959 at Agartala P. S. Kotwali being 
a servant viz. Secretary in the 
employment of the Tripura Central 
Marketing Co-operative Society Ltd., 
and in such capacity entrusted with 
certain property to wit, a total.sum 


- , of Rs 18,200 being the ‘fund of the 


Society, committed criminal breach of 
trust in respect of the said property 
and thereby committed an ` offence 
punishable under Section 408 of the 
Indian Penal Code and within the 
cognizance of this Court. 

_ Secondly: that you in between 
the period of September, 1958 and 
July, 1959 at the same place being a 
Secretary in the employment of the 
Tripura Central Marketing -Co-opera- 
tive Society Ltd., wilfully and with 
intent to defraud, falsified certain 
books and other relevant papers to wit 
cash book etec., which belonged to the 
said society, your employer and there- 
by committed an offence punishable 
under Section 477-A of the Indian 
Penal Code and within the cognizance 
of this Court”. 


2. As the appellant was tried 
Hointly along with five others who 
have been acquitted and as it was 
argued on behalf of the appellant that 
fn view of the acquittal of his co- 


accused the appellant also should have 
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ing the sum of Rs. 18,200/-. 


A.L R. 


been acquitted, the charges against 
them may also be reproduced: 

“That Sushil Kumar Gupta, . 
Secretary of the Tripura Central 
Marketing Co-operative Society Ltd., 
in between the period of September, 
1958 and July, 1959 at Agartala p. s. 
Kotwali committed the offence of cri- 
minal breach of trust in respect of 
Rs. 18,200/- and that you the aforesaid 
persons at the same place and time 
abetted the said Shri Sushil Kumar 
Gupta in the commission of the same 
offence of criminal breach of trust in 
respect of the said amount which was 
committed in the consequence of your 
abetment and that you have thereby 
committed an offence punishable under 
Section 109, L P. C. read with Sec- 
tion 408, LPR C and within my 
cognizance. 

Secondly — that Shri Kumar 
Gupta, Secretary of the Tripura Cen- - 
tral Marketing Co-operative Society 
Ltd., in between the period of Septem-~ 
ber, 1958 and July, 1959 ati Agartala. 
p. s. Kotwali committed the offence of 
falsification of accounts and that you 
the aforesaid person at the same 
place and time abetted the said 
Shri 
commission of the same offence 
of falsification of account which 
was committed in consequence of your 
abetment and that you have thereby 
committed an offence punishable u/s. 
109, Indian Penal Code read with Sec- 
tion 477-A of the Indian Penal Code 
and within my cognizance.” 


The trial Court acquitted all the six’ 
accused persons. An appeal against 
the acquittal of all of them was pre- 
ferred under:S. 417 (3), Criminal Pro- 
cedure Code in the Court of the Judi- 
cial Commissioner, Tripura. That 
Court allowed the appeal against S. K. 
Gupta only and dismissed it as against 
the others. S. K. Gupta was held 
guilty of the offence of criminal breach 
of trust under Section 408, Indian 
Penal Code and also of the offence off 
falsification of accounts under Sec- 
tion 477-A, Indian Penal Code regard- 
He was 
sentenced under each count to undergo 
rigorous imprisonment for-one year, 
the sentences to be concurrent. . 

3. The convict S. K. Gupta has 
appealed to this Court on certificate 
granted under Article 134 (1) (c) of 
the Constitution. The order granting 


Sushil Kumar Gupta in the . 
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. the certificate does not disclose œn 
its face what exactly the difficulty of 
the Count of the Judicial Commis- 
sioner is and precisely what questicn 
of outstanding difficulty this Court is 
desired to settle. On behalf of the 
appellant his learned advocate Shri 
Ramamurthy, however, addressed 
elaborate arguments questioning the 
order of the learned Judicial Comm- 
sioner allowing the appeal against the 
appellant S. K. Gupta’s acquittal. Eis 
challenge was based on three main 
contentions. The fourth point that 
the learned Judicial Commissioner 
erred in law in considering Ex. P-59 
to be admissible in evidence, in dés- 
agreement with the trial Court, ac- 
cording to which it was hit by Sec- 
tion 24, Indian Evidence Act, was rot 
allowed to be argued in this Court te- 
cause this ground was not taken än 
the grounds of appeal. 


_ 4 (The first contention serious- 
fy pressed on behalf of the appellent 
fis that in view of the acquittal of his 
co-accused who were tried along w-th 
him the Court of the Judicial Commis- 
sioner was wrong in law in holding 
that there was falsification of accounts 
and embezzlement of the funds of the 
Tripura Central Marketing Co-opeta- 
tive Society. This submission is ın- 
acceptable. The acquittal of the otker 
co-accused as affirmed by the learred 
Judicial Commissioner is not based on 
the finding that there was no falsifiza- 
_ Gon of accounts and no embezzle- 
ment of the funds of the Society. 
S. K. Gupta, appellant, it may be 
pointed out was the Secretary of zhe 
Society since April 13, 1957 when zhe 
first general meeting of the Sociaty 
was held and was in that capacity 2n- 
trusted with its funds. He worked as 
such till August 10, 1960. He was ac- 
cordingly responsible for the cash and 
maintenance of current account of the 
Society during the period in question. 
Turning to the Byelaws of the Society. 
byelaw no. 41 prescribes the duties of 
the Secretary. According to this bye- 
flaw the Secretary has inter alia: 


(3) To make disbursement and to 
obtain vouchers and to receive pay- 
ments and pass receipts, under the 
general or special orders of the Board 
of Directors on this behalf from t-me 
to time. 

(4) To keep all accounts 
registers required by the rules. 


and 
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(13) To countersign cash book in. 
token of the balance being correct and 
to produce the cash balance when- 
ever called upon to do so by the 
ae or any person authorised to 

o so. 

_ In the absence of the Secretary 
the Board of Directors may authorise 
the Manager to perform the duties of 
the Secretary. _ 

The Board of Directors may also 
authorise the manager to perform any 
of the duties of the Secretary to faci- 
litate the working of the Society. 


Receipts passed on behalf of the 
Society shall be signed by the Secre- 
tary. Share certificates and other 
documents shall be signed by the 
Secretary and one member of Board 
of Directors jointly.” 

Byelaw 42 contains directions regard- 
ing advances against produce of goods 
and Clause (1) of this byelaw pro- 
vides: 7 

___“(1) The Board of Directors shall, 
at the beginning of the session, fix the . 
amount of advance, indicating the per- 
centage of the market price of produce 
or goods pledged with the society, that 
may be granted to a member. Such 
limits may be fixed for different com- 
modities and varied from time to time 
according to fluctuation in markets or 
otherwise. 

It shall also be competent for the 
Board of Directors to call on a 
borrower at any time before the due 
date to repay a portion of the loan or 
advance issued or to produce ad- 
ditional security for the outstanding 
loan or advance within a time fixed 
by them, if in their opinion, there is 
fall or likely to be a fall in the 
market value of the produce or goods 
pledged.” 

5. Under -byelaw 44 Joans may 
be granted to members ïn suitable 
cases on such terms and conditions as 
regards individual and maximum 
limits, repayment of loan, rate of 
interest thereon etc., as may be fixed 
by the Board of Directors from time 
to time. According to the learned 
Judicial Commissioner “the overall 
picture” emerging from the evidence 
on the record, to quote his own words, 
is: 

“QJ A sum of Rs. 18,200/- was said 
E been dispursed in 1958 and 
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(2) It was said to have been re- 
paid in the last week of Juné, 1959 
towards the end’ of the Co-operative 
year of 1959 and long after the maxi- 
mum period of 6 months allowed by 
Rule 42 (4) of the byelaws. 

(3) The same amount was again 
said to have been disbursed in a few 
days in the first week of July com- 
mencing with the - next co-operative 
year (1959-60). 

(4) Except the 2nd and 4th res- 
pondents, the others were not mem- 
bers of the Co-operative Society and 
in this regard the Ist respondent dis- 
regarded sub-rule (1) of Rule 42 of 
the byelaws. . l ; 

(5) The lst respondent did nof 
obtain any general or special orders 
of the Board of Directors to make the 
disbursements and violated sub-rule 
(1) of Rule 42 of Ext. P-41. 

(6) Exts P.-56 and P-59 show that 
the alleged collections of the monies in 
June, 1959 was false and that the 
accounts were got up. , 

(7) The fact that a discount of 
Rs. 10/- was paid to cash a cheque on 
29th June, 1959 shows that the society. 
had no funds on that day. 

(8) None of the alleged Ioanees 
‘was a Jute grower and no jute was 
deposited in the godowns of the society 
before the advances were made and in 
this regard the mandatory provisions 
of sub-rule (2) of Rule 42 were also 
disregarded by the 1st respondent. 

(9)-A number of adjustments 
were made in the Accounts to show 
that the sum of Rs. 18,200/- was dis- 
bursed. 

(10) The three persons to whom 
- ultimately the amounts were said to 
have been disbursed are interested in 
the lst respondent. The 4th res- 
pondent C. C. Das Gupta is a relation 
of the Ist respondent and proved by 
P. Ws. 1, 6 and 8 and as admitted by 
the 4th respondent himself in Ext. 
P-56. The 3rd respondent Sudhir 
Ranjan Roy is a servant of D. W. 1 
who is a co-Director of the Match 
Factory and friend of the ist respon- 
dent. The 3rd respondent Haradhan 
Deb was appointed by the ist respon- 
dent in the C. M. S. The 3rd respon- 
dent was also an employee of the 
C. T. S. of which the ist respondent 
was a Director.” 

6. On the basis of these obser- 
vations the appellant was held ta 


-breach of trust. 


A.I. R. 


have committed criminal breach of 
trust and to have either misappropriat- 
ed or misapplied the funds of the 
Society dishonestly to benefit himself 
or his relations and friends. The 
counsel failed to point out any legal 
infirmity in the final conclusion drawn 
in the impugned order from the over- 
all picture. Indeed, the counsel, after 
a faint attempt to find fault with this 
conclusion, felt constrained to admit 
that the money had been advanced 
against the rules of the Society and 
also to the persons not entitled to it, 
his only contention in support of the 
appeal being that it did not constitute 
a criminal offence and that in any 
event the Board of Directors of the 
Society having ratified the advances, 
the foundation for the criminal charge 
must be deemed to have disappeared. 
We are unable to agree. 


7. The offence of criminal 
breach of trust is committed when a 
person who is entrusted in any manner 
with property or with dominion over 
it, dishonestly misappropriates it, or 
converts it to his own use, or dis- 
honestly uses it or disposes it of, in 
violation of any direction of law pres- 
cribing the mode in which the trust 
is to be discharged, or of any lawful 
contract, express or implied, made by 
him touching such discharge, or wil- 
fully suffers any other person so to 
do. The appellant’s manner of dealing 
with the money entrusted to his cus- 
tody clearly constitutes criminal 
The counsel was not 
able to point out any provision which 
empowers the Directors to prescribe 
the mode of making advances, which 
violates or is in breach of, or contrary 
to the Byelaws. If the Directors pos- 
sess no authority to give any directions 
contrary to the byelaws they can 
scarcely claim or assume power to 
ratify violation of the Byelaws in the 
matter of dealing with the trust 
money. Our attention was not drawn 
to any overriding provision conferring 
power on the Board of Directors to 
ratify use of the trust money contrary 
to the directions contained in the Bye- 
laws, Exhibit P-27, the resolution of 
the Board of Directors dated January 
10, 1960, on which reliance in support 
of the argument was placed, merely 
states “investments made by the Secre- 
tary up-to-date are hereby approved” 
without pointing out the provisions 
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under which such approval could val- 
date breaches of the byelaws. Inciden- 
tally it may be mentioned that 


the learned Judicial Commissioner also- 


entertained some suspicion about tke 
manner in which the meeting, in 
which this resolution was passed was 
held. This contention of the counsal 
must, therefore, be repel.ed. 


8. In the last submission the 
counsel made a grievance against the 
joint trial of several accused persons 
on several items of embezzlement. A2- 
cording to him there was a misjoindar 
of charges which vitiated the trial. In 
our opinion, charges under Section 438 
and Section 477-A, Indian Penal Coce, 
could, in the circumstances of this 


case, be tried together and the joint: 


irial of all the accused was proper 
and lawful. Our attention was rot 
drawn to any provision of law against 
the legality of the joint trial In any 
event no failure of justice in conse- 
quence of the joinder of charges was 
pointed out with. the result that the 
question of misjoinder of charges must 
be held to be of little consequence at 
the stage of appeal. 


9. Before closing we may pozn# 
out, as has repeatedly been said by 
this Court, that there is normally no 
right of appeal to this Court in cri- 
minal matters except in cases prov.d- 
ed by Article 134 (1) (a) and (b) of 
the Constitution. Clause (e) of tais 
Article empowers the High Court to 
certify cases to be fit for appeal to 
this Court. The word “certify” is a 
strong word; it postulates exercise of 
judicial discretion by the High Court 
and the certificate should ordinarily 
show on the face of it that the discre- 
tion was invoked and properly exer- 
cised. This Court should be in a pecsi- 
tion to know that the High Court has 
not acted mechanically but has applied 
its mind. A certificate under this 
clause is impermissible on questions 
of fact and when a case does not cis- 
close a substantial question of law or 
principle then the certificate granied 
by the High Court is liable to be revok- 
ed by this Court, though such prima 
facie non-disclosure would not by itself 
automatically invalidate the certificate. 
In the.case in hand no substan‘<ial 
question of law or principle was made 
out at the bar and the certificate was 
clearly misconceived though it vague- 
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ly states that several questions of law 
are involved. The appeal fails and is 
dismissed, 

Appeal dismissed. - 
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(V 58 C 319) 


Groa Delhi: 1970 Lab IC 76) 

- J. C. SHAH, C. J., G. K. MITTER, | 
K. S. HEGDE, A. N GROVER AND 
A. N. RAY, JJ. 

Bk. Sardari Lal, Appellant v. 
Union of India and others, Respon- 
dents; Bhagwan Dass Shastry, Inter- 
vener. 


_ Civil Appeal No. 576 of 1969, D/- 

21-1-1971. 
Constitution of India, Article 311 
(2), Proviso (c) — Satisfaction that in 
the imterest of the security of the 
State it is not expedient to hold 
inquiry of the civil servant of the 
Union must be that of President him- 
self — That function cannot be dele- 
gated or allocated by President to any 
one else — (X-ref.: — Constitution of 
India, Articles 77 and 226) — (X-Ref. 
— Government of India (Allocation of 
Business) Rules (1961)) — AIR 1964 
SC 600 and AIR 1964 SC 648, Rel. on; 
1970 Lab IC 76 (Delhi), Reversed. 
(Para 8) 
Thus where the President had no 
occasion to deal with the case of the 
appellant whose dismissal without 
holding inquiry was ordered by the 
Joint Secretary in the name of the 
President under Government of India 
(Allocation of Business) Rules (1961), 
the order was ultra vires and Arti- 
cle 77 (2) would not stand in the way 
of the Court in examining the validity 
of the order. (Paras 9, 10) 
Cases Referred: Chronological Paras 
(1964) ATR 1964 SC 600 (V 51) 

= (1964) 5 SCR 683, Moti Ram 

Deka ete. v. General Manager, 

N. E. F. Railways; Maligaon, 

Pandu, ete. 5 
(1964) AIR 1964 SC 648 (V 51) 

= (1964) 5 SCR 294, Jayantilal 

Amrit Lal Shodhan v. F. N. 

Rana 7,8 
Mr. A. S. R. Chari, Sr. Advocate, 
(M/s. S. K. Mehta and K. L. Mehta, 
Advocates of M/s. K. L. Mehta and Ca, 
and K. R. Nagaraja, Advocate with 
him), for Appellant; Mr. S. T. Desai, 


BO/BO/A492/71/HGP/C 
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Sr. Advocate, (Mr. R. N. Sachthey, 
Advocate with him), for Respondents 
Nos. 2, 3 and 6; Mr. S. P. Nayar.Advo- 
cate, for Respondents Nos. 1, 4 and 5; 
M/s. S. K. Mehta and K. L. Mehta, 
Advocates of M/s. K. L. Mehta and 


_ Co., for Intervener. 


The following Judgment of the 
Court was delivered by 
_ GROVER, J.: — This is an appeal 
by certificate from a common judgment 
of the Delhi High Court .which dispos- 
ed of a batch of 14 petitions under Arti- 


cle 226 of the Constitution. The ques-. 


tion involved is of importance and re- 
lates to the exercise of powers express- 
ly conferred: on the President by 


. clause (c) of the proviso to Article 311 


(2) of the Constitution. 

Be On 14th April, 1967, the ap- 
pellant and 17 other members of the 
Delhi Police Force were dismissed 
from service. The order dismissing 


_ the appellant is reproduced below: 


ORDER 


Whereas, you Shri Sardari Lal, 
Sub Inspector, Delhi Police No. 331/D, 
Police Station Kamla Market, Delhi 
hold your office during the pleasure of 
the President, and 


Whereas the President ïs satisfi- 


ed that you are unfit to be retained in 


the public service and ought to be dis- 
missed from service, and 


Whereas the President. is further 


satisfied under sub-clause (c) of provi- © 


soto clause (2) of Article 311 of 
the Constitution that in the interest of 
the security of the State it is not ex- 
redient to hold an inquiry, 


Now, therefore, the President is 
Pleased to dismiss you from service 
‘with immediate effect. 

By order and in the name of the 

I President of India 
Sd 


: (B. Venkataraman) 
Joint Secretary to the Government of 
India in the Ministry of Home Affairs. 


3. Tt was common ground 


` before the High Court and has not been 


disputed before us that the President 
had no occasion to deal with the case 
of the appellant himself and the order 
was made by Shri Venkataraman, Joint 
Secretary to the Government of India 
in the Ministry of Home Affairs. It 
was claimed by him that he was com- 
petent to make the order by virtue of 


‘ the authority which he derived under 


A.L R. 


the Government of India (Allocation’ 
of Business) Rules, 1961 made under 
Article 77 (3) of the Constitution. 
Before the High Court, the controversy 
was confined to the narrow point whe- 
ther the function which is to be per- 
formed by the President under Clause 
(c) of the proviso to Article 311 
2) could be performed by the auth- 
ority to whom such function had 
been allocated under the aforesaid 
Rules. The High Court negatived the 
contention raised on behalf of the 
appellant: that such a function could 
not have been delegated by the Presi- 
dent to any other authority. The High 
Court also relied on the provisions of 
article 77 (2) which provides for the 
authentication of orders made in the . 
name of the President. 


4, Under Article 53 (1) the 
Executive power of the Union shall be 
vested in the President and shall be 
exercised by him either directly or 
through officers subordinate to him in 
accordance with the Constitution. 
Article 77 (1) lays down that all exe- 
cutive action of the Government of 
India shall be expressed to ‘be taken in 
the name of the President. Clause (3) 
of that Article enables the President 
to make rules for the more convenient 
transaction of the business of the 
Government of India. Chapter I of 
Part XIV contains inter alia the three . 
main provisions relating to the Ser- 
vices. Articles 309, 310 and 311 may 
be set out to the extent necessary. 

“309. Subject to the provisions of 
this Constitution, Acts of the appro- 
priate Legislature may regulate the 
recruitment, and conditions of service 
of persons appointed, to public ser- 
vices and posts in connection with the 
affairs of the Union or of any State: ` 


. “Provided that it shall be compe- 
tent for the President or such person 
as he may direct in the case of ser- 
vices and posts in connection with the 
affairs of the Union,.and for the Gover- 
nor of a State or such person as he 
may direct in the case of services and 
posts in connection with the affairs of 
the State, to make rules regulating the 
recruitment and the conditions of ser- 
vice of persons appointed, to such ser- 
vices and posts until provision in that 
behalf is made by or under an Act of 
the appropriate Legislature under this 
article, and any rules so made shall 
have effect subject to the provisions of 
any such Act.” 


1971 

"310 (1) Except as expressly pro- 
vided by this Constitution, every per- 
son who is a member of a defence ser- 
vice or of a civil service of the Unin 
or of an all India service or holds any 
post connected with defence or any 
civil post under the Union, holds offce 
during the pleasure of the President, 
and every person who is a member of 
a civil service of a State or holds any 
civil post under a State holds office 
during the pleasure of the Governor of 
the State. : 

(2) xx xx xx.” 

“311. (1) No person who is a mem- 
ber of a civil service of the Union or 
an all India service or a civil service 
of a State or holds a civil post under 
the Union or a State shall be dismiss- 
ed or removed by an authority sub- 
ordinate to that by which he was ap- 
pointed. 

(2) No such person as aforesaid 
shall be dismissed or removed or 
reduced in rank except after an inquiry 
in which he has been informed of zhe 
charge against him and given a r2a- 
sonable opportunity of being heard in 
respect of those charges and where- it 
is proposed, after such inquiry, to im- 
pose on him any such penalty, until he 
has been given a reasonable opportu- 
nity of making representation on ihe 
penalty proposed, but only on the basis 
of the evidence adduced during such 
inquiry: , 

Provided that this clause shall not 
apply— 

(a) where a person is dismissed or 
removed or reduced in rank on the 
ground of conduct which has led to 
his conviction on a criminal charge; or 

(b) where the éuthority em- 
powered to dismiss or remove a per- 
son or to reduce him in rank is satis- 
fied that for some reason, to be reccrd- 
ed by that authority in writing, it is 
not reasonably practicable to Fold 
such inquiry; or 

(c) where the President or the 
Governor, as the case may be, is satis- 
fied that in the interest of the secu- 
rity of the State it is mot expedcent 
to hold such inquiry. 

(3) If, in respect of any such per- 
son as aforesaid, a question arises 
whether it is reasonably practicable to 
hold such inquiry as is referred to 
în Clause (2), the decision thereon of 
the authority empowered to dismiss or 
remove such person or to reduce aim 
in rank shall be final.” 
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5. These Articles have come 
up for consideration before this Court 
in several cases and in connection 
with diverse points. The view that 
has been taken with regard to their 
true content, scope and inter-connec- 
tion and the nature of the power exer- 
cisable under them is that while 
Article 310 provides for the tenure at 
the pleasure of the President or the 
Governor, Article 309 enables the 
Legislature or the Executive as the 
ease may be to make any law or rule 
in regard inter alia to conditions of 
service without impinging upon the 


‘overriding power recognised under 


Article 310 read with Article 311. The 
power to dismiss a public servant at 
pleasure is outside the scope of Arti- 
cles 53 and 154 of the Constitution 
and cannot be delegated by the Presi- 
dent or the Governor to a subordinate 
officer and can be exercised by him 
only in the manner prescribed by the 
Constitution. This, however, does not 
mean that a law cannot be made 
under Article 309 or a rule cannot be 
framed under the proviso to the said 
Article prescribing the procedure by 
which and the authority by whom the 
said pleasure can be exercised. Vide 
Moti. Ram Deka, ete. y. General 
Manager, N. E. F. Railways, Maligaon, 
Pandu, etc., (1964) 5 SCR 683 at pp. 
731 and 732 = (AIR 1964 SC 600. at 
pp. 619 and 620). Art. 311 contains 


‘the main safeguards for civil servants 


in the matter of dismissal or removal 
or reduction in rank. While the pro- 
cedure provided in Clause (2) must be 
followed before the dismissal or re- 
moval or reduction in rank of a civil 
servant can be ordered, there are cer- 
tain exceptions which have been made 
where it is not necessary to comply 
with the requirements of the substan- 
tive part of Clause (2) of Article 311. 
These exceptions are contained in the 
three Clauses (a), (b) and (c) of the 
proviso to Clause (2). 


6. As in the cases mentioned | 
in the proviso, the procedure laid 
down in Clause (2) has not to be 
followed and the only protection which 
is conferred on a civil servant cannot 
be availed of by him, we must look at 
them carefully. A dichotomy has 
been introduced in Clauses (b) and (c) 
with regard to the authority or the 
functionary who ‘has to be satisfied 
about the matters stated therein. In 
Clause (b), it is only the authority em- 
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powered to dismiss or remove a person 
or to reduce him in rank who has to 
be satisfied that it is not reasonably 
practicable to hold the inquiry provid- 
ed by Clause (2) and his decision in 
terms of Clause (3) of the Article shall 
be final. But in Clause (c) it is the 
President or the Governor alone, as 
the case may be, who has to be satis- 
fied that in the interest of the security 
of the State it is not expedient to 
hold such inquiry. 


T: Now the argument on behal£ 
of the appellant has proceeded on 
these lines. Article 53 (1) vests the 
Executive power of the Union in the 
President but Article 77 deals only 
with executive action of the Govern- 
ment of India. There are several Arti- 
cles under which the President is re- 
quired to be satisfied before an 
action is taken. Clause (c) of the pro- 
viso to clause (2) of Article 311 is one 
of such provisions. The other provi- 
sion which also deals with the ques- 
tion of satisfaction about the security 
of India being threatened etc., is the 
one contained in Article 352 which. 
relates to ‘Proclamation of emergency. 
Article 356 says that if the President 
on receipt of a report from the Gover- 
nor of a State or otherwise, is satisfied 
that a situation has arisen in which the 
government of the State cannot be 
carried on in accordance with the pro- 
visions of the Constitution, he may 
make a Proclamation as provided in 
the Article. Article 360 which contains 
provisions relating to financial emer- 
gency also employs the language “if 
the President is satisfied that a situa- 
tion has arisen whereby the financial 
stability or credit of India or of any 
part of the territory thereof is threat- 
ened, he may by a Proclamation 
make a declaration to that effect.” The 
enumeration of the aforesaid Articles 
is merely illustrative and not exhaus- 
tive. In such cases, it is the President 
who has to be personally satisfied on 
the material placed before him about 


the various matters on which action: 


has to be taken. Such functions may 
pertain to the executive power of the 
Union which is vested in him under 
Article 53 (1) but these cannot fall 
within Article 77 (1) which is confined 
to executive action of the Govern- 
ment of India. Apart from the Arti- 
cles mentioned above, there are several 
other Articles which may also be con- 
sidered in this connection. It would 


A.LE. 


be best to refer to the observations in 
Jayantilal Amrit Lal Shodhan v. F. N. 
Rana, (1964) 5 SCR 294 at pp..307 and 
308 = (AIR 1964 SC 648 at p. 656). 


“The power to promulgate Ordi- 
nances under Article 123; to suspend 
the provisions of Articles :268 to 279 
during an emergency; to declare 
failure of the Constitutional 
machinery in States under Article 356; 
to declare a financial emergency under 
Article 360; to make rules regarding 
the recruitment and conditions of ser- 
vice of persons appointed to posts and 
services in connection with the affairs 
of the Union under Article 309—to 
enumerate a few out of the various 


-powers—are not powers of the Union 


Government; these are powers vested 
in the President by the Constitution 
and are incapable of being delegated 
or entrusted to any other body or 
authority under Article 258 (1). The 
plea that the very nature of these 
powers is such that they could not be 
intended to be entrusted under Arti- 
cle 258 (1) to the State or officer of 
the State, and therefore, that clause 
must have a limited content, proceeds 
upon an obvious - fallacy. Those 
powers cannot be delegated under 
Article 258 (1) because they are not 
the powers of the Union, and not be- 
cause of their special character. 
There is a vast array of other powers 
exercisable by the President—to men- 


tion only a few—appointment of 
Judges: Articles 124 and 217, appoint- 
ment of Committees of Official 


Languages Act: Article 344, appoint- 
ment of Commissions ‘to investigate 
conditions of backward classes: Arti- 
cle 340, appointment of Special Officer 
for Scheduled Castes and Tribes: Arti- 
cle 338, exercise of his pleasure to 
terminate employment: Article 310, 
declaration that in the interest of the 
security of the State it is not expedient 
to give to a public servant sought to 
be dismissed an opportunity contem- 
plated by Article 311 (2) — these are 
executive powers of the President and . 
may not be delegated or entrusted to 
another body or officer because they 
do: not fall within Article 258.” 


8. It seems to us that there is 
a good deal of substance in the argu- 
ment raised on behalf of the appellant 
and on the principles which have 
been enunciated by this Court, the 
function in Clause (c) of the proviso 
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to Article 311 (2) cannot be delegated 
‘py the President to any one else in 
the case of a civil servant of the 

Jnion. In other words he has to 3e 
satisfied personally that in the interest 
of the security of the State, it is rot 
expedient to hold the inquiry prescrib- 
ed by Clause (2). In the first place, 
the general consensus has been tkat 
executive functions of the nature en- 
trusted by the Articles, some of which 
have been mentioned before and in 
particular those Articles in which the 
President has to be satisfied himself 
about the existence of certain fact or 
state of affairs cannot be delegated oy 
him to any one else. Secondly even 
with regard to Clause (c) of the pzo- 
viso, there is a specific observation ‘in 
the passage extracted above from the 
ease of Jayantilal Amrit Lal Shodhan, 
(1964) 5 SCR 294 = (AIR 1964 SC 648) 
that the powers of the Fresident under 
that provision cannot be delegated. 
Thirdly, the dichotomy which has been 
specifically introduced between the 
authority mentioned in Clause (b) end 
the President mentioned in Clause (c) 
of the proviso cannot be without 
significance. The Constitution makers 
apparently felt that a matter in whch 
the interest of the security of “he 
State had to be considered should 
receive the personal attention of <he 
President: or the head o7 the State end 
he should be himself satisfied that an 
inquiry under the substantive part of 
Clause (2) of Article 311 was not 
expedient for the reasons stated in 
Clause (c) of the proviso in the case 
of a particular servant. 

9. We are not impressed with 
the reasoning of the High Court with 
reference to Article 77 (2). If the 
function or the power exerciseble 
under Clause (c) of the proviso under 
consideration could not be delegated 
or allocated to any one else by the 
President, Article 77 (2} will not stand 
in the way of the Court in the ma-ter 
of examining the validity of the order. 


10. For all the above reasons 
this appeal is allowed and the judg- 
ment of the High Court is set aside. 
The impugned order by which the 
appellant was dismissed from service 
shall stand quashed on the ground that 
it was illegal, ultra vires and void. 
The appellant shall be entitled to costs 
in this Court and the High Court. 

Appeal allowed. 
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AIR 1971 SUPREME COURT 1551 

(V 58 C 320) 

SIKRI C. J., G. K, MITTER, K. S. 

HEGDE, A. N. GROVER AND P. 
JAGANMOHAN REDDY, JJ. 


Thiru K. N. Rajgopal, Appellant 
v. Thiru M. Karunanidhi and others, 
Respondents. 

Civil Appeal No. 186 of 1971, D/- 
17-3-1971 

Constitution of India, Article 163 
(1) — Even after dissolution of the 
Legislative Assembly of the State the 
Council of Ministers does not cease to 


hold - office — (X-Ref.: — Article 164 
(1) (2)) — AIR 1971 SC 1002, Rel. on. 
(Para 1) 


Cases Referred: Chronological Paras 


(1971) ATR 1971 SC 1002 (V 58) 
= Civil Appl. No. 196 of 1971, 
D/- 17-3-1971, U. N. R. Rao 
v. Smt. Indira Gandhi y 


The following Judgment of the. 
Court was delivered by 


SIKRI, C. J.: — We have just 
delivered judgment in U. N. R. Rao 
v. Smt. Indira Gandhi, Civil Appl. No. 
196 of 1971, D/- 17-3-1971 = (AIR 
1971 SC 1002). A similar question 
arises in this appeal, but with res- 
pect to the Chief Minister and the 
Ministers of the State of Tamil Nadu. ` 
The relevant articles are worded 
similarly. The only difference is that 
the Governor is not elected but he is 
appointed by the President under Arti- 
cle 155 of the Constitution and Article 
356 of the Constitution makes provi- 
sions in case of failure of constitutional 
machinery in the State.” But when an 
assembly is dissolved there is no 
failure of the constitutional machinery 
within Article 356. Article 164 .(2), 
which provides that the Council of 
Ministers shall be collectively res- 
ponsible to the Legislative Assembly : 


‘of the State has to be read in the 


same manner as we have read Arti- 
cle 75 (3). Following our reasoning in 
that appeal this appeal must fail. In 
the result the appeal is dismissed but 


with no order as to costs. 


Appeal dismissed, | 
DO/DO/BS88/7 1/GKC/C 
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AIR 1971 SUPREME COURT 1552 
(V 58 C 321) 
(From: Delhi)* 
S. M. SIKRI AND L D. DUA, JJ. 
- R. J. Singh Ahluwalia, Appellant 
v. The State of Delhi, Respondent. 
Criminal Appeal No. 70 of 1970, 
D/- 7-9-1970. l 
(A) Constitution of India, Article 
136 — New point — Jurisdictional 
point can be raised for the first time 
before Supreme Court. (Para 3) 
(B) Prevention of Corruption Act 
(1947), Section 6 (1) (c) — Sanction for 
prosecution — Prosecution of Govern- 


‘ment servant working as Assistant in 


Co-ordination Section (C D W), 

. G. T. D, Udyog Bhawan, New 
Delhi — In view of Gazette Notifica- 
cation No. S. G. 2494, D/- 3-8-1965 
sanction could be given by Home 
Ministry of India — In absence of such 
sanction, prosecution held, was not 
maintainable — (Criminal Appeal No. 
62/1968, D/- 4-2-1970 (Delhi), Reversed 

— (Point conceded). (Para 3) 


. M/s. B. R. G. K. “Achar and 
Harjeet Singh Paul, Advocates, for Ap- 
pellant; M/s. R. L. Mehta and R. N. 
Sachthey, Advocates, for Respondent. 


The following Judgment of the 
Court was delivered by 

DUA, J.: — The sole point requir- 
ing determination by this 
this appeal by special leave. is whe- 
ther the appellant’s prosecution was 
sanctioned by the competent authority. 
In the High Court also this was the 
only question canvassed on behalf of 
the appellant. The facts necessary for 
appreciating the point raised briefly 


< stated are these: 


The Deputy Secretary to the Gov- 
ernment of India, Ministry of Defence, 
Department of Defence Supplies issued 
a circular in which it was emphasised 
that the applications from the entre- 
preneurs for the additional quota of 
electronic equipment must be submit- 
ted at the latest: by December 31, 1966. 
Shri Anand Singh Bawa, Director of 
the Northen India Plywood (P) Ltd., 


‘Marshall House, Hanuman Road, New 


Delhi went to the Co-ordination 
Department of DGTD, Udyog Bhawan, 
New Delhi for the purpose of submit- 


¥(Cri. App. No. 62 of 1968, D/- 4-2-1970 
elhi.) 


me 


WIN/IN/£107/70/YPB/T 


R. J. Sigh | State of Delhi (Dua J.J 


Court in. 


_ Affairs (Department . 


ALR. 
ting two applications; one in his own 
name and the other in the name of 
his father. They were desirous of 
setting up projects for the manu- 
facture of electronic and radio com- 
ponents. He reached that office on 
December 31, 1966 after 4 p..m. and 
presented his applications to the appel- 
lant who was working as Assistant in 
Co-ordination III of the DGTD at 
Udyog Bhawan, New Delhi, the ap- 
pellant’s duty being to attach pro- 
formas to applications and send them 
on to the -Electrical Directorate after 
obtaining the signatures of the Section 
Officer, Co-ordination Branch. The ap- 
pellant demanded Rs. 1,000 as illegal 


: gratification for entertaining those ap- 


Plications. Shri Anand Singh Bawa 
told the appellant. that he had no 
money with him at that time and that 
the appellants should contact him on 
Monday the 2nd January, 1957 to 
collect the amount. Shri. Bawa also 
gave to the appellant his telephone 
number. In the meantime Shri Bawa 
approached the Special Police 
Establishment and informed Shri V. N. 
Nogi, Deputy Superintendent of Police 
about the appellant’s demand of bribe. 
A trap was then’ organised and pur- 
suant thereto the appellant was caught 


“soon after receiving Rs. 1,000 in cur- 


rency notes. The appellant was as a 
result challaned under Section 5 (2) 
of the Prevention of Corruption Act 
and under Section 161, I. P. C. The 
Special Judge trying the appellant con- 
victed him under both the sections and 
imposed a sentence of rigorous im- 
prisonment for four years and fine of 


_ Rs. 2,000 under Section 5 (2) read with 


Section 5 (1) (d) of the Prevention of 
Corruption Act and three years’ rigor- 
ous imprisonment under Section 161, 
I. P. C. Both the sentences were, 
however, to run concurrently. Appeal 
to the High Court was dismissed by a 
learned single Judge. In the High. 
Court challenge to the validity of the 
sanction was based on the invalidity 
of its authentication. IŒ was not dis- 
puted that the appellant was remove- 
able by the President of India. 


2. The sanction (Ex. PL) which . 
has been held to be valid by the High 
Court was signed by Shri K. Raja 
Ram, Deputy Secretary to the Gov- 
ernment of India and was granted on 
August 25, 1967 by the Ministry of 
Industrial ‘Development and Company 
of Industrial 
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Development). We consider it proper 
. to reproduce this sanction at this stage: 
No. 2 (1)/67-V 
Government of India 
Ministry of Industrial Developmant 

Company Affairs 
(Department of Industrial Develop- 
ment) 


` New Delhi, the 25th August, 1967. 
DER: 


OR 

Whereas it is- alleged that Shri 
R. J. Singh Ahluwalia, while worsing 
as a public servant in the capacity _af 
Assistant in Co-ordination Section 
(CDII!). D. G. T. D., Udyog Bhawan, 
New Delhi on 31-12-1936 demanded an 
illegal gratification of Rs. 1,000/- from 
Shri A. S. Bawa, Director, Northern 
India Plywood Pvt. Ltd., Marshal 
House, Hanuman Road, New Delhi for 
showing him favour in the acceptance 
of his own application No. NIP/26£1/66 
as well as application No, DSB/26&2/66 
of the firm of his father M/s. D. S. 
Bawa & Co., for setting up pro: ects 
for the manufacture o2 Electronic and 
Radio Components; 

And whereas it is alleged thet in 
pursuance of this demand the said 
Shri R. J. Singh Ahluwalia, Assis-anz, 
phoned to Shri Bawa at about 12-15 
p.m. at his office on 2-1-67 and 
repeated his demand of Rs. 1,000/- by 
way of illegal gratification and wlere- 
as Shri R. J. Singh Ahluwalia visited 
Shri A. S. Bawa in his office af 
Marshall House, Hanuman Road on 
2-1-67 at about 5.30 p. m. and obtain. 
ed Rs. 1,000/- by way of illegal gratifi- 
cation from the said Shri Bawa, a a 
motive or reward for having register~ 
ed the above mentioned two applica“ 
tions for necessary action. : 

And whereas the said acts of Shri 
R. J. Singh Ahluwalia constitute off- 
ences under Section 161, I. P. C. and 
Section 5 (2) of Prevention of Corzup- 
tion Act r/w Sec. 5 (1) (d) of Preven- 
tion of Corruption Act IL of 1947. _ 

And whereas I, after fully and 
carefully examining the material before 
me in regard to the abovementioned 
facts and the circumstances of the case 
consider that the said Shri R. J. Singh 
Ahluwalia should be- prosecuted in the 
court of law for the said offences. 

Now, therefore, I being the 
authority competent to remove the 
said R. J. Singh Ahluwalia from affice 
do hereby accord sanction u/s 6 (1) (c) 
of the Prevention of Corruption Act 
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for the prosecution of the said Shri 
R. J. Singh Ahluwalia for the said 
offence and any other offences punish- 
able under other provisions of law in 
respect of the acts aforesaid and for 
the taking of cognisance of the said 
offences by a court of competent 
jurisdiction. 

By order and in the name. of the 
President. 


Sd/K. Raja Ram 
25/8/67 
(K. Raja Ram) 


_ Deputy Secretary to the 
Government of India. 

3. The appellant’s learned coun- 
sel asked for permission to raise a new 
point in challenge of this sanction. This 
new point sought to attack the sanction 
on two-fold ground. In the first instance 
he contended: that this sanction was 
granted for prosecution under S. 6 (1) 
(c) of the Prevention of Corruption Act 
and not under Section 6 (1) (a). Second- 
ly, it was contended that in the case of 
the appellant it was only the Home 
Department of the Government of 
India which could sanction the prosecu- 
tion. This argument was founded on 
the Gazette Notification No. S. G. 2494 
dated 3-8-1965 which amended the 
Government of India (Allocation of 
Business) Rules 1961 pursuant to the 
powers conferred on the President by 
cl. (3) of Art. 77 of the Constitution. 
This ground of challenge had, of 
course, not been raised in either of the 


. two courts below but since it went to 


the root of the case, being a jurisdic- 
tional point we considered it just and 
proper to allow it to be raised. We 
accordingly adjourned the hearing on| ` 
July 21, 1970 to enable the counsel for 
the State to obtain instructions on this 
point and to inquire whether the Home 
Ministry had sanctioned the appellant’s 
prosecution. On August 5, 1970, the 
next date of hearing, Shri Sachthey 
stated at the Bar that the Home Minis- 
try had not sanctioned the appellant’s 
prosecution and it was conceded before 
us that in the absence of such sanction 
the prosecution must fail. In view of 
what has just been stated the appeal 
cannot but succeed and allowing the| | 
same we set aside the appellant’s con- 
viction and sentence. The appellant is 
stated to be on bail. His bail bond is 
to be deemed to be cancelled. . 
Appeal. allowed. 
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AIR 1971 SUPREME COURT 1554 
(V 58 C 322) 
(From: Punjab and Haryana)* 
C. A. VAIDIALINGAM AND 
A. N. RAY, JJ. 
Chanan Singh, Appellant v. The 
‘State of Haryana, Respondent. 
Criminal Appeal No. 109 of 1970, 


D/- 2-4-1971. 
Evidence — Appreciation of — 
Murder trial — Evidence of a witness 


who is alleged to be the sole witnsss 
to the oceurrence was disbelieved by 
the Supreme Court on ground of his 
abnormal conduct after the occurrence 
Cr. App. No. 1053 of 1969 and 
Murder Reference No. 73 of 1969, 
D/- 9-2-1970 (Punj. & Haryana), Re- 
versed, {Para 13) 
The conduct of the witness in 
running away from the place of oc- 
currence even though he was not 
chased or threatened by any one of 
the assailants and his not reporting the 
incident even to the relatives of either 
of the two deceased persons was treat- 
ed as abnormal. (Para 13) 
M/s. Nur-ud-din Ahmad and U. P. 
Singh, Advocates, for Appellant; M/s. 
Janardan Sharma and R. N. Sachthey, 
Advocates, for Respondent. 
The following Judgment of 
Court was delivered by . 
RAY, J.: — This is an appeal by 
special leave from the judgment dated 
9 February, 1970 of the High Court of 
Punjab and Haryana convicting the 
appellant under Section 302/34 of the 
Indian Penal Code for the murder of 
Mohinder Singh and confirming the 


— 


the 


death sentence imposed upon him by. 


the Sessions Court. 

2. The appellant was sentenced 
by the Sessions Court to death on 
three counts, namely, under Section 
302 of the Indian Penal Code for 
causing the murder of Mohinder Singh 
and under Section 302/34 of the Indian 
Penal Code for causing the murder of 
Mukhtiar Singh alias Mukha and 
Lachhman Singh. Kala Singh was 
sentenced by the Sessions Court to life 
imprisonment on two counts under 
Section 302/34 of the Indian Penal 
Code for the murder of Mukhtiar 
Singh alias Mukha and Lachhman 


OL ae ee a 

*(Cri. Appeal No. 1053 of 1969 and 
Murder Ref. No. 73 of 1969, D/- 
9-2-1970-—- Punj. & Har.) 
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Singh. Both of them preferred appeals ` 
to the High Court. The sentence of 
death passed by the Sessions Court on 
Chanan Singh was before the High 

Court for confirmation. ' 


3. The High Court acquitted 
Kala Singh and accepted his appeal. 
The appeal of Chanan Singh was ac- 
cepted as to the offence for causing 
the murder of Mukhtiar Singh and 
Lachhman Singh and he was acquitted 
of these offences. Wis conviction was 
however upheld for. the murder of 
Mohinder Singh. The sentence of 
death passed upon Chanan Singh was 
confirmed. 


4. The alleged occurrence was 
on 9 December, 1968 between 9 and 
9.30 p. m. at the house of Chanan 
Singh in village Hijravan Kalan in 
the district of Hissar in Haryana. 
Three persons died of gun shot. 
wounds. They were Mohinder Singh, 
Mukhtiar Singh alas Mukha and 
Lachhman Singh. The prosecution 
case rested on the single eye-witness 
Shangara Singh. 


5. Shangara Singh is a resident 
of village Ali Musa about three miles 
from Hijravan. He is a relation of 
Mohinder Singh deceased. Kala Singh 
was a partner of Chanan Singh in the 
cultivation work. Mohinder Singh 
deceased and his brother Pishora Singh 
resided at a field known as Dhani at 
a distance of about one mile from the 
resident of Chanan Singh. Mukhtiar 
Singh was the son of Pishora Singh. 


6. The prosecution case was 
that on the date of the incident, 
Shangara Singh went to Fatehabad to 
buy a few things. There he met 
Mohinder Singh, Mukhtiar Singh, 
Lachhman Singh and Chanan Singh, 
Mukhtiar Singh purchased some cloth 
from the shop of one Diwan Chand. 
Mohinder Singh asked Shangara Singh 
to come back with them to their 
village. All the four, Mohinder Singh, 
Mukhtiar Singh, Lachhman Singh and 
Chanan Singh had come on horse back 
and tied their horses at the house of 
Harnam Singh. They all went to the 
house of Harnam Singh. Harnam 
Singh’s daughter Balvinder Kaur hand- 
ed over a stitched lady’s shirt and a 
salwar to Mohinder Singh. Chanan 
Singh purchased two bottles of liquor 
and some cooked potatoes and vegeta- 
bles. They all thereafter left for 
Hijravan. When they were about 5 
or 6 killas away from Hijravan, Dalip 
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Singh met them. Chanan Singh ex- 
changed greetings with Dalip Singh. 
Lachhman Singh all along carriec a 
gun. Chanan Singh invited all of tnem 
to drinks and snacks at his hcuse. 
They started drinking. They were sit- 
ting on cots, A little 
Singh came to ask for some Mexican 
wheat seeds from Chanan Sigh. 
Chanan Singh asked him to come the 
following day. Pritam Singh went 
away. Mukhtiar Singh drank two 
. pegs and thereafter lay on the cot and 
did not drink any more. The other 
persons finished the two bottles. They 
all ate some potatoes and tomatoes. At 
‘about 9 p. m. Chanan Singh demand- 
_ed from Mohinder Singh repayment of 
the loan of Rs. 500. Mohinder Singh 
said that Chanan Singh had earlier 
disgraced him in the presence oz hi 
brother Pishora Singh. Mohinder 
Singh stated that he would not take 
food with Chanan Singh and would 
leave. -Chanan Singh also got up “rom 
the cot. Mohinder Singh was wrapping 
his loi (wrapper) to go away. Chanan 
Singh at that moment went inside the 
house and returned with his gun. He 


immediately fired at Mohinder Singh 


near his left ear. Mohinder Singh fell 
down. Chanan Singh again loaded his 
gun and fired a seconc. shot at Mchin- 
der Singh while he was lying on 
the ground. Lachhman Singh tried to 
run away. Kala Singh caught him. 
Kala Singh was 
Singh in overpowering Lachhman 
Singh. Both of them cerried Lachhman. 
Singh inside the house. Shanzara 
Singh then slipped away. While going 
away he heard a gun shot when he 
was near the outer courtyard. 
Shangara Singh heard another gun 
shot a little later. Shangara Singh on 
account of fear ran away to his 
village. He reached his house at about 
1 p.m, He informed his father 
about the incident. He requested his 
father to inform Pishora Singh. His 
father did not do so on account of fear 
but agreed to go in the morning. On 
the following morning Shanzara 
Singh's father left for Hijravan and 
returned at about 10 a. m. Shanzara 
Singh’s father told him that he could 
not meet Pishora Singh and that 
Pishora Singh had already gone to 
Jodge the report. Shangara Singh was 
called by the police and his statement 
‘was recorded at about 4 p.m om 10 
December, 1968, : 
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7. The defence of Chanan 
Singh was that in the evening on 9 
December, 1968 when he was standing 
in front of his house Mukhtiar Singh 
and Mohinder Singh came on horse 
back. They exchanged greetings. 
They asked Chanan Singh for drink 
Chanan Singh asked them to get down. 
The horses were tied in the yard. 
They started having drinks. Chanan 
Singh then asked his wife for some 
cooked vegetables. When Chanan 
Singh’s wife came out with the 
vegetables, Lachhman Singh cracked 
a joke. Chanan Singh objected. He 
asked Mohinder Singh as to why he 
had brought such a bad man and then 
pointed to Lachhman Singh. Mohinder 
Singh asked Chanan Singh to keep 
quiet and said that he would deal with 
Lachhman Singh. Mukhtiar Singh and 
Mohinder Singh caught hold of 
Lachhman Singh and beat him with 
shoes. Lachhman Singh was turned 
out. After a while Lachhman Singh 
came back armed with a gun. He fired 
a shot at Mukhtiar, He fell down. 
Chanan Singh ran inside the house. In 
the meantime Mohinder Singh had got 
up. Lachhman Singh shot at 
Mohinder Singh. Chanan Singh came 
armed with a gun. Chanan Singh found 
Lachhman Singh had followed him and 
had gone inside the house. Chanan 
Singh fired one shot in the air and 
threw the empty where Mohinder 
Singh was Iying. Chanan Singh again 
loaded his gun. Chanan Singh felt 
that Lachhman Singh was grappling 
with his wife. Chanan Singh went 
inside the house and found that 
Lachhman Singh was dragging his wife 
by her arm and stating that she was 
the root cause of the trouble and that 
he would take her.. Chanan Singh 
abused Lachhman Singh and asked him 
to release his wife. Lachhman Singh 
then opened the barrel of his gun, 
threw the empty and was reloading 
the gun when Chanan Singh fired at- 
him to save himself and his wife. 
Lachhman Singh fell down in the 
room where he was struggling with 
his wife. He saw that Mukhtiar Singh 
and Mohinder Singh had died. Chanan 
Singh was afraid that the-house of 
Lachhman Singh was so near that his 
brothers might come and kill him. 
Chanan Singh and his wife rode on 
horse back to the place where Kala 
Singh was present and then the three 
of them went to village Sangha. 
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Chanan Singh surrendered after two 
days. 


8. The High Court found that 
Shangara Singh was . with Chanan 
Singh, Mohinder Singh, Mukhtiar Singh 
and Lachhman Singh: at Fateha- 
bad. Three reasons were given for 
that finding. The first was that Diwan 
Chand a shop owner in Fatehabad 
proved the signature of Mukhtiar 
Singh in an account book at the time 


Mukhtiar Singh purchased materials 


worth about Rs. 200/~. Diwan Chand’s 
evidence was also accepted that he 
saw Shangara Singh along with Chanan 
Singh, Mohinder Singh, Lachhman 
Singh. and Mukhtiar Singh. The 
second reason was that Dalip Singh 


met all the five at about 7 p. m. on the ` 
of the occurrence when Dalip 


day 
Singh was going to Fatehabad from his 
own village Hijravan. The third rea- 
son was that Pritam Singh who had 
gone to the house of Chanan Singh to 
get some Mexican wheat seeds said 
that Chanan Singh, Kala Singh, 
Mukhtiar Singh, Mohinder Singh were 
all having liquor at the house of 
Chanari Singh at about 8 p. m. The 
High Court therefore held that 
Shangara Singh was present with all 
the four at Chanan Singh’s house 
party. - 


The High Court next held . 


9. 

that Shangara Singh was a reliable 
witness. The reason given by the High 
Court was that Shangara Singh found 
that everybody was drunk and his 
instinct would be to try and establish 
that he was not in the party and . he 
ran away from Chanan Singh’s house 
without informing anybody to save 
himself and there was nothing un- 
natural in doing so. 


‘ 10. ` The High Court next dealt 
with the question as to whether 
Shangara Singh’s evidence was truth- 
ful. The High Court gave one reason 
for finding Shangara Singh to be a 
truthful witness. The reason was 
that if Shangara Singh wanted to im- 
plicate the accused he could have 
easily deposed as to how Mukhtiar 
Singh received the injuries and how 
Lachhman. Singh ' was killed but he 
: + never said either of these two things. 


11. On these grounds the High 
Court found Chanan Singh to be guilty 
of the murder of Mohinder Singh. As 
to the murder of Mukhtiar Singh and 
Lachhman Singh the High Court said 


A.1.R. 


that the evidence was of circumstantial 
nature and all were drunk and there- 
fore the High Court did not really 
know what had happened. ra 


12. The entire prosecution case 
rests on the slender thread of the 
testimony of Shangara Singh. He said 
that he saw Chanan Singh fire a shot 
at Mohinder Singh which hit him near 
the ear. When Mohinder Singh fell 
down Chanan Singh egain loaded his 
gun and fired a shot at Mohinder 
Singh when he was lying on the 
ground. - Shangara Singh further said 
that Lachhman Singh then wanted to 
Tun away. Kala Singh caught Lachh- 
man Singh. Chanan Singh assisted 
Kala Singh in overpowering Lachhman 
Singh. Both of them carried Lachhman 
Singh inside the house. At that time 
Shangara Singh slipped away. 


13. Two questions arise. First, 


_ whether Shangara Singh actually saw 


Chanan Singh fire twice at Mohinder 
Singh; secondly, whether Shangara 
Singh told the truth. Shangara Singh’s 
conduct after the occurrence appears 
to be abnormal. It was said on behalf 
of the prosecution that he ran away 
out of fear. There is no evidence 
whatever to suggest that ‘Shangara 
Singh was struck by terror or fear. 
No one pursued or chased Shangara 
Singh. There was no threat to him. 
It would be strange to expect so many 
persons to stand silent and watch 
Chanan Singh fire at Mohinder Singh 
and none would offer any resistance. 
Shangara Singh’s slipping away un- 
noticed by the others particulary after 
the alleged shooting by Chanan Singh 
would be utterly unbelievable. It 
appears unreal. The second surprising 
and significant feature in the evidence 
of Shangara Singh is that at that hour 
of the night he went through the 
fields to his house. If Shangara Singh’s - 
evidence were at all true that he saw 
Mohinder Singh being shot twice by 
Chanan Singh and he also saw Chanan 
Singh and Kala Singh dragging 
Lachhman Singh inside the house, he 
would go at once to Lachhman Singh’s 
house which was 25 karams, i. e, 75 
feet away from the house of Chanan 
Singh. It would be normal and natural 
for Shangara Singh to run to Lachh- 
man Singh’s house immediately and 
inform the members of the house and 
get others to try to save the life | of 
Lachhman Singh: The third reason 
why Shangara Singh’s evidence is not 
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believeable is that if he saw Charan 
Singh fire twicé at Mohinder Singh, 
Shangara Singh would normally go to 
Pishora Singh brother of Mohinder 
Singh and tell him that Mohinder 
Singh had been shot by Chanan Sinzh. 
The fourth reason for not accepting 
Shangara Singh as a truthful witn=>ss 
is that his alleged statement to kis 
father Suba Singh at about 11 at night 
that Chanan Singh had shot Mohinder 
Singh does not get any support fram 
conduct, Neither Shangara Singh nor 
his father went to the police staticn. 
The first thing that would occur to 
Shangara Singh would be to go to =ne 
police station. ‘He did not do that. =is 
father also followed suit. The reason 
given by Shangara Singh was that his 
father did not move out of fear of tne 
accused. The aspect of fear is without 
any foundation and.-is-not supported by 
any evidence of act or conduct. These 
features indicate the infirmities as to 
truthful evidence of Shengara Singh. 


14. A curious feature of the 
prosecution case is that Pritam Singh 
came to Chanan Singh for Mexican 
wheat seeds at about 8 p. m. Pritem 
Singh was asked by Chanan Singh to 
come the next.morning. Pritam Sinzh 
went the next morning and found three 
dead bodies. Pritam Singh then went 
to the police station and lodged the 
first information report. The presece 
of Pritam Singh both at night and in 
the morning appears to be sudden at 
the critical hours to fit in with the 
prosecution case. 


15. The High Court did noi at 
all take into consideration the vital Tis- 
crepancy between the medical eviderce 
and the oral evidence of Shangsra 
Singh. Shangara Singh said that he 
saw Chanan Singh fire twice at Molin- 
der Singh. The doctor’s evidence was 
that there were two injuries on Motin- 
der Singh and these were caused by 
- one shot. Injury No. 1 was descrized 
by the doctor as the wound of exit. 
Injury No. 2 was described as an inlet 
wound. The pellets entered the body 
en masse as would appear from injury 
No. 2. The medical evidence was 
also that for causing irjury No. 2 the 
shot must have been fired from a c_ose 
range say within 3 feet. In re- 
examination the doctor said that in his 
view there was no possibility that in- 
jury No. 1 might be the exit of n- 
other shot with which the head was 
blown off. The doctor was then asked 
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two further questions in re-examina- 
tion, These are as follows:— 


“Q. Could injury No. 1 be not 
the result of a distinct gun shot if it 
was given first in order and, then im- 
mediately -the second shot was fired as 
a result of both the gun shots the 
entire skull, brain, ete., was blown off? 
It may be further explained that the 
first shot had hit on the left side and 
second on the right side? 


Ans, I do not agree because there 
were no signs of any separate wound 
of entrance or exit for another shot. 


Q. If the first shot had hit the 
victim one inch or more above the left 
ear and had hit the portion which was 
blown off either as a result of blow 
or the other blow, what traces you 
would have found to state the inlet or 
exit of the other shot especially when 
the firing was from close range? 

Ans, If this had happened there 
must have been found blackening or 
scorching or skin colour changing on 
the adjoining skin just above the ear, 
in an area of about one inch around 
but if the other shot had hit on the 
top of the skull and had affected the 
area which was blown off then there 
could be 2 or more fires.” 


16. The purpose of re-exarnina- 
tion is explaining any part of the cross- 
examination which is capable of being 
construed unfavourably to the party 
for whom he has given evidence in 
chief. Re-examination cannot be allow~ 
ed. for new matters except with leave 
of ihe Court. The medical evidence 
both in examination-in-chief and cross- 
examination was that there was one 
shot. There was nothing to be clarified, 
There was no scope for re-examina- 
tion. The second question put in re- 
examination contained several hypo- 
thetical questions which again were 
not split up but were compressed into 
one question. It is not permissible to 
put two or three questions into one 
question. The answer in re-examina- 
tion that if certain things happened 
then there could be two or more fires 
far less from giving an answer obscur- 
ed the matter more. : 


17. A death sentence can rest 
on evidence beyond any reasonable 
doubt. In the present case, there are 
not only doubts but also inherent im- 
probabilities and infirmities in the evi- 
dence of Shangara Singh to hold that 
he saw Chanan Singh fire at Mohinder 


1558 S. C. [Prs. 1-3] Union of India v. Tarachand Gupta & Bros. 


Singh. The conviction cannot be sus- 
tained. The appeal is accepted. The 
judgment of the High Court is set 
aside. The accused is set at liberty. 

` Appeal allowed. 


AIR 1971 SUPREME COURT 1558 
' (V 58 C 323) ` 
(From: Bombay)“ 


J. M. SHELAT AND 
C. A. VAIDIALINGAM, JJ. 


Union of India, Appellant v. 
Tarachand Gupta & Bros., Respon- 
dents. 


Civil Appeal No. 344 of 1967, D/- 
23-1-1971. 

(A) Imports and Exports (Con- 
trol) Act (1947), Section 3 — Import 
and Export Control Order, Entry 295 
-—- Collector of Custom while examin- 
ing goods imported under license and 
- covered by Entry 295 has only to as- 
certain whether the goods are of the 
description in that Entry — Going 
beyond this would be non-compliance 
of Entry 295. (Para 15) 


(B) Sea Customs Act (1878), Sec- 
tion 188 — ‘Decision or Order’ — 
Means a real and not purported deter- 
mination by taking into consideration 
factors which the officer had no right 
to do. Jurisdiction of Civil Courts is 
not excluded ~—- Case law discussed — 
AIR 1964 SC 1591, Distinguished. 

i ; (Para 21) 

Cases Referred: Chronological Paras 
(1971) AIR 1971 SC 71 (V 58) 

= (1970) 2 SCR 714, Panthulu 

y. Andhra Pradesh À 20 
(1969) AIR 1969 SC 78 (V 56) 

= (1968) 3 SCR 662, Dhulabhai 
`v. Madhya Pradesh 
. (1969) 1 All ER 208 = 2 WLR 

163, Anisminic Ltd. v. Foreign 

Compensation Commission 
(1965) AIR 1965 SC 1773 (V 52) 

= (1965) 2 SCR 577, A. Venkata 

Subba Rao v. Andhra Pradesh 6 
(1964) AIR 1964 SC 322 (V 51) 

= (1964) 1 SCR 752, Firm Wuri 

Subbayya Chetty &° Sons v. 

Andhra Pradesh 19 
(1964) AIR 1964 SC 1591 (V 51) 

== (1964) 7 SCR 62, Girdharilal 

Bansidhar v. Union of India 6, 16, 18 
gO oe Soe ee ee ee ee eee 


*(Appl. No. 17 of 1964, D/- 8-7-1966 
— Bom.) 
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ALR, 


(1960) Civil Appl. No. 4 of 1959, 
D/- 17-8-1960 (Bom), D. P. 
Anand v. M/s, T. M. Thakore 
& Co. 5, 6, 18 

(1953) 2 All ER 4, R. v. Fulham, 
Hammersmith and Kensington 
Rent Tribunal 21 

(1940) AIR 1940 PC 105 (V 27) 
= 67 Ind App 222, Secretary 
of State v. Mask & Co. 4, 19, 25 


i Dr. V. A. Seyid Muhammad, Sr. 
Advocate, (Mr, S. P. Nayar, Advocate, 
with him), for Appellant; Mr. S. J. 
Sorabjee, Advocate, and M/s. J. R. 
Gagrat and B. R. Agarwala, Advos 
cates; of M/s. Gagrat and Co. for, Res- 
pondents. he OL» 

The following Judgment cf the 
Court was delivered by . 

SHELAT, J.: — This appeal, by 
certificate, arises from the respon- 
dents’ suit in respect of fines and 
penalties recovered from them by the 
Collector of Customs, Bombay for the 
alleged contravention of Section 3 of 
the Imports and Exports (Control) Act, 
1947 and Section 167 (8) of the Sea 
Customs Act, 1878. 


2. The respondents held an 
import licence dated July 10, 1956 
permitting them to import parts and 
accessories of motor cycles and scoo- 
ters as per appendix XXVI o£ the 
Import Policy Book for July-Decem- 
ber 1956. Under the said licence, the 
respondents imported certain goods 
which arrived in two consignments, 
each containing 17 cases, by two dif- 
ferent ships. According to the res- 
pondents, the goods so imported by 
them were motor cycle parts which 
their licence authorised them to im- 
port. The Customs authorities, on the 
contrary, held, on examination of the 
goods, that they constituted 51 sets of 
“Rixe Mopeds complete in a knocked 
down condition”. The Deputy Col- 
lector of Customs thereupon held an 
enquiry in pursuance of two show 
cause notices issued by him. 

3. The result of the enquiry 
was an order under which the Deputy 
Collector directed confiscation of the 
said goods with an option to the res- 
pondents to pay certain sums in lieu 
of confiscation and also personal 
penalties. That order was passed on 
the basis that the goods imported 
were not parts and accessories of 
motor cycles and scooters permissible - 
under Entry 295 of the Schedule to 
the Imoprt Control Order but were 
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motor cycles/scooters in completely 
knocked down condition, prohibited 
under remark II against Entry 294, a 
licence in respect of goods covered by 
it would authorise import of motor 
cycles and scooters. The order of the 
Deputy Collector dated November 19, 
1957 reads. as under: 

"On examination of the goods and 
scrutiny of the documents relating to 
the Bills of Entry stated above, it was 
ascertained that M/s. Tarachand Gupta 
and Bros., had imported 51 sets of 
“Rixe” Mopeds complete (except tyres, 
tubes and saddles) in a knocked down 
condition. The total number of con- 
signments covered by the aforesaid 
two Bills of Entry were sufficient to 
give exactly 51 sets complete R-_xe 
‘Mopeds’ (except for tyres, tubes end 
saddles which would in any case have 
required a separate licence). The 
packing was also such as to show that 
those were nothing bu: “Mopeds” in 
a disassembled conditior, since each of 
the cases contains components relat- 
ing to three mopeds. Moreover, it was 
found that major components such as 
the frames, completely fitted with 
electrical wires and control cables and 
grips, had been imported in equal 
numbers. — All these went to skow 
that the goods were not imported as 
spare parts but as complete vehicles 
in a knocked down condition. The 
goods were, therefore, considered ta be 
correctly classifiable under Item 75 (2) 
of the I.C.T. corresponding to S. No. 
294/IV of the I. T. O. Schedule. ‘The 
licence under which clearance was 
sought, could not, therefore, be ac- 
cepted.” 

The Deputy Collector rejected the zes- 
pondents’ contention that the two ccn- 
signments which arrived in two dif- 
ferent ships at different dates shculd 
be viewed separately, that 
machines were incomplete as they 
were without tyres, tubes and sadcles, 
and therefore, they could not be said 
to constitute motor cycles in knocked 
down condition. He held, on the 
other hand, that though the gcods 
were not in completely knocked down 
condition it made no difference as the 
tyres, tubes and saddles were easily 
obtainable in India and their absence 
‘did not prevent the machines being 
otherwise complete. He also found 
that there was a trade practice under 
which traders were supplying motor 
cycles without tyres, tubes and sad- 
dies unless the purchaser specially 


the’ 
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asked for those parts. According to 
him, the goods could not. be regarded 
as spare parts but were “Mopeds in 
disassembled condition”. 


4, In the suit filed. by the res- 
pondents in the High Court against 
the said order, the Trial Judge held, 
on the authority of the Secy. of State 
v. Mask and Co., 67 Ind App 222 = 
(AIR 1940 PC 105) that an order of a 
statutory tribunal, such as the Col- 
lector of Customs under the Sea Cus- 
toms Act, which the statute makes 
final, subject, of course, to an appeal 
provided under it, can be set aside in 
a suit before a Civil Court on two 
grounds only, namely, where the pro- 


-visions of the Act have not been com- 


plied with, or where the tribunal has 
failed to act in conformity with the 


fundamental rules of judicial proce- 
dure. He rejected the respondents’ 
contention that the case fell within 


the first ground and held that how- 
ever erroneous the Collectors deci- 
sion might be, since it was within his 
jurisdiction to decide whether the 
goods fell under one entry or the other, 
a Civil Court had no jurisdiction to 
grant relief. He also held that the 
order could not be said to be without 
or in excess of jurisdiction and was, 
therefore, not a nullity. The order 
consequently required to be set aside 
if the respondents were to have any 
relief, and therefore, Article 14 of the 
Limitation Act, 1908 applied. On that 
basis he held the respondents’ suit 
to be time barred and dismissed it. 


5. “We may, at this stage, men- 
tion that in a similar matter involving 
import of spare parts and accessories 
under a licence relating to Entry 295, 
the Collector’s order, on the basis 
that the goods fell under Entry 294, 
as the spare parts in question could, if 
all the different indents were taken 
together, constitute auto cycles in 
completely knocked down condition, 
was held to be bad as “the Collector’s 
approach to the matter was wholly 
wrong” by a Division Bench of the 
same High Court in D. P. Anand v, 
M/s. T. M. Thakore and Co., Civil 
Appl. No. 4 of 1959, D/- 17-8-1960 
(Bom.). According to that judgment, 
the jurisdiction of the Collector was to 
ascertain whether the goods, such as 
they were, were properly imported 
under the licence relating to goods 
under Entry 295, ie, whether they 
were spare parts and accessories, and 
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not to go further and find out whether 
they would, when put together, con- 
stitute auto cycles in completely 
knocked down condition as envisaged 
by Entry 294, and therefore, the order 
was amenable to interference by the 
High Court. The Trial Judge held, 
on the authority of this judgment that 
on merits the Collector of Customs 
' ‘was in error in holding the respon- 
dents guilty of importing goods not 
covered by the licence held by them 
and that the Collector would have 
been bound by that judgment had it 
been delivered before he passed the 
impugned order. He however, was of 
the view that whereas the High. Court 
in D. P. Anand’s case, Civil Appl. No. 
4 of 1959, -D/- 17-8-1960- (Bom), 
interfered with the order in its writ 
jurisdiction, a suit could not lie as the 

impugned order was within the juris- 
diction of the Collector and the mere 
fact that he applied a wrong entry did 
not invest the civil Court with the 
jurisdiction to entertain a suit and set 
aside such an order. 


6. The letters patent Bench of 
the High Court, following the judg- 
ment in Anand’s case, Civil Appl. No. 
4 of 1959, D/- 17-8-1960 (Bom) agreed 
with the Trial Judge that on merits 
the Collector was in error. Following 
that judgment, the Bench also held 
that the Collector's jurisdiction was 
limited to ascertain whether or not 
the goods imported by the respon- 
dents were spare parts and accessories 
covered by entry 295 in respect of 
which they undoubtedly held the 
licence, and therefore, he could not 
have lumped together the two con- 
signments which, ‘though imported 
under one licence, arrived separately 
and were received on different dates 
and ceuld not have come to the con- 
clusion that the plaintiffs (i. e., the res- 
pordents herein) had imported 51 
“Rixe” Mopeds in a completely knock- 
ed down condition. The Bench also 
held that upon the principle laid down 
in Anand’s case, Civil Appl. No. 4 of 
1959, D/- 17-8-1960 (Bom) it was not 
for the Collector to ascertain whether 
the goods, if assembled together, would 
constitute 51 “Rixe” Mopeds in 
C. K. D. condition. The respondents 
were entitled to import the said goods, 
and therefore, Section 167 (8) of the 
Sea Customs Act did not apply and 
the respondents consequently could 
not have been held guilty of breach 
either of that section or Section 3 of 
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the Imports and Exports (Control) Act. 
The Bench also held that the decision 
of this Court in Girdharilal Bansi- 
dhar v, Union of India, (1964) 7 SCR 62 
= (AIR 1964 SC 1591) did not over- 
rule but only distinguished the judg- 
ment in Anand’s case, Civil App. No. 
4 of 1959 D/- 17-8-1960 (Bom) and 
therefore, the binding force of- that 
decision remained unshaken. Regard- 
ing the jurisdiction of civil courts, the 
Division Bench held that where the 
question is simply whether one or the 
other entry applies and the tribunal, 
to which jurisdiction is entrusted in 
that behalf; decides it erroneously, 
even then its order, made final by the 
statute conferring such jurisdiction, 
cannot be made the subject matter of 
a suit. On the other hand, where its 
jurisdiction is confined to see whether 
the importation is under a particular 
entry or not, but while deciding such 
a question, the tribunal takes into 
account extraneous considerations, such 
as an entry which has no _ bearing 
upon the question, the case would fall 
outside the ambit of the powers of 
the statutory authority. The question, 
in other words, would then be, whe- 
ther the tribunal has exceeded its juris- 
diction and therefore acted in non- 
compliance with the provision of the 
statute under which it has to decide 


the question. The Division Bench de- . 


precated the attempt on the -part of 
the Collector in considering the two 
consignments together and making out 
a case that the two, when put together, 
would make it possible to regard the 
goods as “Rixe” Mopeds. in Č. K. D. 
condition, Such an attempt, the 
Bench observed, was “a new classi- 
fication conjured up by the authorities 
to rope in the imports as being illegal 
which according to the terms of the 
Jicence and entry No. 295 would be 
clearly legal”. Lastly, the Division 
Bench disagreed with the Trial Judge 
who had held that the article in the 
Limitation Act applicable was Arti- . 
cle 14 on the ground that once it was 
accepted that the order was in excess 
of jurisdiction it was a nullity, and ` 
therefore, there was no question of 
its having to be set aside. Following 
A. Venkata Subba Rao v. Andhra Pra- 
desh, (1965) 2 SCR 577 = (AIR 1965 
SC 1773) it held that the suit fell 
under Article 62, and therefore, was 
within time. 

7.- Counsel for the Union of 
India challenged the correctness of 


. 1971 


the judgment of the Division Bench 
and urged that the Sea Customs Act 
had clearly vested in the Collector the 
authority to decide whether the goods 
in question fell within entry 295 or 
not and for whichthe responderts 
had been granted the licence. Fis 
decision, subject, of course, to an ap- 
peal and revision provided under the 
Act, being final, could nct be challeng- 
ed in a suit save under the well reccg- 
nized exceptions that his decision was 
not in compliance with the provisions 
of the Act. or that he had failed to 
follow the fundamental principles of 
judicial procedure. The present case, 
according to him, was cne of import- 
ing “Rixe” Mopeds in C. K. D. condi- 
tion, not permissible either uncer 
entry 295 or entry 294, and therefore, 
was a case where the importer, mis- 
using his licence, had attempted to do 
indirectly what: he could not do 
directly. There was, according to him, 
no question of the Collector acting in 
excess of his jurisdiction or in ncn- 
compliance with the provisions of the 
Act, and therefore, the Trial Jucge 
was right in holding that no suit ky 
against his action. 

i Before we proceed to ccn- 
sider these contentions ‘t is expedient 
first to look at the provisions of the 
relevant law. Under Section 3 of the 
Imports and Exports (Control) Act, 
1947, the Central Government by an 
order can provide for prohibiting, res- 
tricting or otherwise ccntrolling inter 
alia the import of goods of any speci- 
fied description and all goods to which 
any such order applies are deemed to 
be goods of which the import has 
been prohibited by the Sea Custcms 
Act, 1878 and all the provisions of 
that Act are to have effect according- 
ly. The Imports (Control) Order, 1355 
passed. under the power reserved 
under the Act, by Clause (3) thereof, 
provides that no person shall imrort 
any goods of the descrivtion specitied 
in Sch. I thereto except under and in 
accordance with a licence granted by 
the Central Government or by an cff- 
cer specified in Sch. If. Sub-clause 
(2) of Clause (3) provides that if it is 
found that the goods imported under 
a licence do not conform to the čes- 
cription given in such a licence under 
which they are claimed to have been 
imported, then without prejudice to 
any action that may be taken aga_nst 
the licensee under the Sea Customs 
Act in respect of such importation, the 
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licence may be treated as having been 
utilised for importing the said goods. 


9. Entries 294 and 295 of Sec- 
tion If of Part IV of Sch. I of the 
Import Trade Control Policy for the 
period July-December, 1956 are in 
this connection the relevant entries. 
Entry 294 deals with import of motor- 
cycles and scooters. Remark (ii) in 
its column No. 6 lays down that 
“Licences granted under this item will 
not be valid for the import of motor 
cycles/scooters in a completely knock- 
ed down condition". Remark (iii), 
provides. that applications 
from approved manufacturers for im- 
port of motor cycles/scooters in 
C. K. D. condition will be considered 
ad hoc by the Chief Controller, Im- 
ports in consultation with Develop- 
ment Wing. Entry 295 deals with 
“Articles (other than rubber tyres and 
tubes) adapted for use as parts and: 
accessories of motor cycles and motor 
scooters, except such articles as are 
adapted for use as parts and accesso- 
ries of motor cars”. Entry 41 in Part 
V deals with import of rubber tyres 
and tubes and other manufactures of 
rubber not otherwise specified. 


10. Section 167 (8) of the 
Sea Customs Act provides that goods 
shall be liable to confiscation if the 
goods, the importation of which is 
for the time being prohibited or 
restricted by or under Chapter IV, are 
imported contrary to such prohibition 
or restriction and any person concern- 
ed in any such importation shall be 
liable to penalty prescribed therein. 
Section 188 of the Act makes an order, 
passed in appeal against the Collector’s 
order, final subject only: to the power 
of revision under Section 191. 

11. The position then is, under 
entry 294 above-cited import under 
the requisite licence of motor cycles 
and scooters was permitted. However, 
a licence permitting import of motor 
eycles and scooters could not be used 
for import of motor cycles and scooters 
in C. K. D. condition. Even then, the 
prohibition was not absolute because 
approved manufacturers could apply 
and get licences to import motor cycles 
and scooters in C. K. D. condition 
albeit on an ad hoc basis. It is thus 
clear that entry 294 deals with the 
import of motor cycles and scooters 
and the import, though only by ap- 
proved manufacturers, of motor cycles 
and scooters in C. K. D. condition. 
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The entry is complete in itself so far 


as import of motor cycles and scooters . 


complete and assembled and also in 
C. K. D. condition is concerned. The 
words “completely knocked down con- 
dition” in the entry are not used: in 
any technical sense, and therefore, 
must be given their ordinary diction- 
ary meaning, ie, “made or con- 
structed so as to be capable of being 
knocked down or taken apart, as for 
transportation; in parts ready to be 
assembled” (See Webster’s New Inter- 
national Dictionary, vol. II, p. 1371 
and also Words and Phrases, Perman- 
ent Edition, Vol. 23, p. 560). 

12. Under entry 295, except for 
rubber tyres and tubes for whose im- 
port a separate licence could be 
obtained under entry 41 of Part V, 
there are no limitations as to the 
number or kind of parts or accessories 
which can be imported under a licence 
obtained in respect of the goods cover- 
ed thereunder. Prima facie, an im- 
porter could import all the parts and 
aecessories of motor cycles and scooters 
and it would not, be a ground to say 
that he has committed breach of entry 
295 or the licence in respect of the 
goods described therein, that the parts 
and accessories imported, if assembled, 
would make motor cycles and scooters 
in C. K. D. condition. There are no 
remarks against Entry 295, as there 
are against entry 294, that a licence in 
respect of goods covered by entry 295 
would not be valid for import of 
spares and accessories which, if as- 
sembled, would make motor cycles and 
scooters in C. K. D, condition. Apart 
from that, the goods in question did 
not admittedly contain tyres, tubes and 
saddles, so that it was impossible to 
say that they constituted motor cycles 
and scooters in C. K. D, condition. The 
first two could not be imported and 
were in fact not imported because that 
could not be done under the licence in 
respect of goods covered by entry 295 
which expressly prohibited their im- 
port and a separate licence under 
entry 41 of Part V would be necessary. 
The third, namely, saddles were not 
amongst the goods imported. No 
. doubt, there was, firstly, a finding by 

the Collector that a trade practice pre- 
vailed under which motor cycles and 
scooters without tyres, tubes and sad- 
dles ‘could be sold. Secondly, the 
tyres and tubes could be had in the 
market here and so also saddles, so 
that if an importer desired, he could 
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have sold these goods as motor cycles 
and scooters in C. K. D. condition. The 
argument was that since there was a 
restriction in entry 294 against imports 
of motor cycles and scooters in C. K. D. 
condition, the importer could not be 
allowed to do indirectly what he 
could not do directly. 


13. The argument apparently 
Tooks attractive. But the question is 
what have the respondents done in- 
directly what they could not have done 
directly. In the absence of any res- 
triction in entry 295, namely, that a 
licence in respect of goods covered by 
entry 295 would not be valid for im- 
port of parts and accessories which, 
when taken together, would make 
them motor cycles and scooters in 
C. K. D. condition, the respondents 
could import under their licence all 
kinds and types of parts and accessories. 
Therefore, the mere fact, that the 
goods imported by them were so com- 
plete that when put together would 
make them motor cycles and scooters 
in C. K. D. condition, would not 
amount to a breach of the licence or of 
entry 295. Were that to be so, the 
position would be anomalous as aptly 
described by the High Court. Suppose 
that an importer were to import equal 
number of various parts from differ- 
ent countries under different indents 
and at different times, and the goods 


were to reach here in different 
consignments and on different 
dates instead of two consign- 


ments from the same country as in the 
present case. If the contention urged 
before us were to be correct, the Col- 
lector can treat them together and.say 
that they would constitute motor cycles 
and scooters in C. K. D. condition. 
Such an approach would mean that 
there is in entry 295 a limitation 
against importation of all parts and ac- 
cessories of motor cycles and scooters. 
Under that contention, even if the im- 
porter had sold away the first consign- 
ment or part of it, it would still be 
possible for the Collector to say that 
had the importer desired it was pos- 
sible for him to assemble all the parts 
and make motor cycles and scooters 
in C. K. D. condition. Surely, such a 
meaning has not to be given to entry 
295 unless there is in it or in the 
licence a condition that a licensee is not 
to import parts in such a fashion that 
his consignments, different though 
they may be, when put together would 
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make motor cycles and scooters in 
C. K. D. condition. Such a condition 
was advisedly not placed in entry 235 
but was put in in entry 294 only. The 
reason was that import of both motor 
cycles and scooters as also parts and 
accessories thereof was permitted, of 
the first under entry 294 and of tne 
other under entry 295. A trader hav- 
ing a licence in respect of goods cover- 
ed by entry 294 could import assembl- 
ed motor cycles and_ scooters, kut 
not those vehicles in C. K. D. condi- 
tion, unless he was a manufacturer and 
had obtained a separate licence there- 
for from the Controller of Imports 
who, as aforesaid, was authorised ‘to 
issue such a licence on an ad hoc basis. 
Thus the restriction not to import 
motor cycles and scooters in C. K. D. 
condition was against an impor-er 
holding a licence in respect of gocds 
covered by entry 294 under which he 
could import complete motor cyc:es 
and scooters and not egainst an im- 
porter who had a licence to import 
parts and accessories under entry 235. 

14. Tf Dr. Syed Mohamed’s 
contention were to be right we would 
have to import remark (ii) against 
entry 294 into entry 295, a thing wh-ch 
obviously is not permissible while con- 
struing these entries. Further, such a 
condition, if one were tc be implied in 
entry 295, would not fit in as it is a 
restriction against import of mozor 
cycles and scooters in C. K. D. con- 
dition and not their parts and acc2s- 
sories. There is, therefore, no quest-on 
of a licensee under entry 295 do~- 
ing indirectly what he was not allcw- 
ed to do directly. What he was not 
allowed to do directly was importing 
motor cycles and scooters in C. K. D. 
condition under a licence under wh_ch 
he could import complete motor cycles 
and scooters only. That restriction, as 
already observed, applied to a licensee 
in respect of goods described in encry 
294 and not a licensee in respect of 
goods covered by entry 295. 

15. The result is that when 
the Collector examines goods import- 
ed under a licence in respect of goods 
covered by entry 295 what he has to 
ascertain is whether the goods are 


parts and accessories, and not whether ` 


the goods, though parts and acces- 
sories, are so comprehensive that if 
put together would constitute motor 
cycles and scooters in C. K. D. eon- 
dition. Were he to adopt such an ap- 
proach, he would be ecting contrary, 
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to and beyond entry 295 under which 
he had to find out whether the goods 
imported were of the description in 
that entry. Such an approach would, 
in other words, be in non-compliance 
of entry 295. 

16. The question then is whe- 
ther such a reading of the two entries 
is in any way contrary to the decisions 
of this Court. In Girdharilal 
Bansidhar, (1964) 7 SCR 62 = (AIR 
1964 SC 1591) the principle laid down 
was that the High Court in its writ 
jurisdiction does not sit in appeal over 
the correctness of the decision of the 
authorities under the Sea Customs Act 
on appreciation of entries in the Hand 
Book or in the Indian Tariff Act. In 
that case, the appellant, who had a 
licence to import iron and steel bolts, 
nuts, ete, imported nuts and bolts 
which were the components of ‘Jack-. 
son Type Single bolt oval plate belts 
fasteners’, which were described in 
the bill of entry as “Stove Bolts and 
Nuts”. The Customs found that these 
were in reality the actual components 
of Jackson Type Single Bolt oval plate 
belts fasteners, import whereof was 
totally prohibited. The Collector, 
while arriving at his decision, took 
into account also the fact that washers, 
the third component of the pro- 
hibited article, were imported by a 
firm owned by the appellants rela- 
tions. On these facts, this Court held 
(1) that importing components of a 
prohibited article was importing the 
prohibited article, (2) that the evidence 
that washers imported by the rela- 
tions of the appellant was considered 
by the Collector as evidence to confirm 
his conclusion that the nuts and bolts 
imported by him were in reality the 
components of the prohibited article, 
and (3) that where the decision of the 
whether an 
item falls under one or the other en- 
try, the High Court could not inter- 
fere with that decision on the ground 
that it is erroneous. That is because 
when a statute confers powers on an 
authority to decide a particular ques- 
tion, its decision, even if it is errone- 
ous, is still within its jurisdiction. 

17. What needs to be observed 
in that decision is that the Collectors 
decision was, under which of the two 
competing entries the imported items 
fell, that is, whether the goods were 


bolts and nuts or were components of 


the prohibited 
the Court there 


article, And 
laid down the well 
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established principle that the High 
Court, under Article 226, could not 
interfere with the decision of the auth- 
ority upon whom jurisdiction to decide 
the question, whether the goods fell 
under one or the other entry, was con- 
ferred on the ground that it was 
erroneous. Further, the nuts and 
bolts imported by the appellant could 
only be used as components of the 
prohibited article. In other words, 
the import was of parts of the prohi- 
bited article and therefore, of the pro- 
hibited article. It was, therefore, that 
the Court held (1) that the Customs’ 
decision was not incorrect, and (2) that 
the importer could not be allowed to 
do indirectly what he could. not do 
directly. 

18. It will be noticed that the 
Bombay decision in D. P. Anand’s 
ease, Civil Appl. No. 4 of 1959, D/- 
17-8-1960 (Bom) was not dissented 
from but only distinguished, and there- 
fore, the High Court in the present 
case was justified in following it. It 
is true, however,, that counsel for the 
appellant there relied on that decision 
in support of his proposition that a 
ban on a completed article cannot be 


read as a ban on the importation of. 


its constituents, which, when assembl- 
ed, would result in the prohibited 
article, and this Court pointed out in 
answer that in D. P. Anand’s case, 
Civil Appl. No. 4 of 1959, D/- 17-8- 
1960 (Bom) the imported components 
could not have, when assembled, made 
up the completed article. because of the 
lack of certain essential parts which 


admittedly were not available in India. 


and could not be imported. The real 
distinction, however, between the two 
cases was that the decision of the 
Collector in D. P. Anand’s: case, Civil 
Appl. No. 4 of 1959, D/- 17-8-1960 
(Bom) was not, as was the decision in 
Girdharilal’s case, (1964) 7 SCR 62 = 
(AIR 1964 SC 1591) under which of 
the two competing entries the import- 
ed goods fell but that the imported 
goods in question, if assembled to- 
gether, would not be the goods cover- 
ed by the entry, and therefore, not the 
goods in respect of which the licence 
was granted. Further, the articles in 
question, even when assembled to- 
gether, were not prohibited articles as 
in Girdharilal’s case, (1964) 7 SCR 62= 
(AIR 1964 SC 1591). Girdharilal’s 
case, (1964) 7 SCR 62 = (AIR 1964 SC 
1591) is clearly distinguishable because 
it is not as if motor cycles and scooters 


‘tion was wide enough to 
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are prohibited articles as was the case 
there. The restriction is not against 
licensees importing motor cycles and 
scooters under entry 294 and parts and 
accessories under entry 295 but against 
the licensees under entry 294 import- 
ing motor cycles and scooters in 
C. K. D. condition. The question in 
the instant case was not under which 
of the two entries 294 or 295, the 
goods fell, but whether the goods 
were parts and accessories covered by 
entry 295. í 


19. In Firm Illuri Subbayya 
Chetty & Sons v. Andhra Pradesh, 
(1964) 1 SCR 752 = (AIR 1964 SC 
322) the suit filed by the appellants 
was for recovery of a sum paid by 
way of purchase tax under the Madras 
General Sales Tax Act, 1939. The . 
cause of action was that the amount 
had been illegally recovered. Relying 
on Section 18-A of the Act, this Court 
held that the expression “any assess- 
ment made under this Act” in that sec- 
cover all 
assessments made by the appropriate 
authorities under the Act and even if 
an assessment was incorrect, so long 
as it was within the jurisdiction of 
the authorities, it was not non-com- 
pliance of the statute, and therefore, 
was not covered by the principle laid 
down in the case of Mask ard Co., 
(1940) 67 Ind App 222 = (AIR 1940 
PC 105). The Court observed: 


“There is no justification for the 
assumption that if a decision has been 
made by a taxing authority under the 
provisions of a taxing statute, its vali- 
dity can be challenged by a suit on the 
ground that it is incorrect on merits 
and as such it can be claimed that the 
provisions of the said statute have 
not been complied with”. 

This principle was repeated in Dhula- 
bhai v. Madhya Pradesh, (1968) 3 SCR 
662 = (AIR 1969 SC 78) where it was 
held that where a statute gives finality 
to the. orders of the special tribunal 
the civil Court’s jurisdiction must be 
held to be excluded if there is ade- 
quate remedy to do what the civil 
Courts would normally do in a suit, 
i. e., to correct an assessment which is 
erroneous. The Court also pointed 
out that in the Firm Wluri Sub- 
bayya Chetty and Sons’ case, (1964) 1 
SCR 752 = (AIR 1964 SC 322), it had 
been said that Mask & Co.’s ease, 
(1940) 67 Ind Appl 222 = (AIR 1940 
PC 105) was an authority for the pro- 
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Position that non-compliance with the 
provisions of the statute would rencer 


the entire proceedings before the auta- 


ority illegal and without jurisdictior. 
20. The case of Panthulu v. 
Andhra Pradesh, (1970) 2 SCR 714 = 
(AIR 1971 SC 71) illustrates as to 
when an authority can be said to have 
acted in non-compliance with the pzo- 
visions of the statute under which it 
derives its authority. Section 3 (2) of 
the. Madras Estates Land (Reduction of 
Rent) Act, XXXI of 1947 authorised 
the State Government to fix the races 
of rent in respect of each class of 
ryoti land in each village in the Stete 
after considering the recommendaticns 
of the special officer and the remarks 
of the Board of Revenue. Section 8 
(1) provided that no order passəd 
under Section 3 (2) could be challengad 
in a civil Court. The suit filed by 
the appellants disputed the legality of 
the notification reducing the rates of 
Tand in respect of the dry deta 
ryoti lands in a village on the ground 
that the class of land hed been deter- 


mined to be delta ryoti lands on the 


basis only of the settlement regis-er 
which did not contain any entry wth 
respect to the village in question, tkat 
the settlement register could not be 
treated as conclusive and that proper 
factual enquiry was necessary. The 
High Court held:that the suit was rot 
maintainable by reason of Section 8 
(1). Dua J., speaking for the Benzh, 
held that under Section 2 the specal 
officer had to determine the averege 
rate of cash rent per acre for esch 
class of ryoti land such as wet, dry or 
garden. This could only be done on 
relevant material. The special officer, 
however, had based his determira- 
tion on a report of his assistant, who 
had considered the entry in the sette- 
ment register of another village. That 
meant that the special officer kad 
made his determination on irrelevant 
evidence, i. e., on the register which 
did not contain any data with respect 
to the land in the village in question. 
On these facts he held that the detar- 
mination by the special officer was 
based on no evidence with the result 
that it was in violation of the funia- 
mental principles of judicial prcze- 
dure. A fortiori, the order of -he 
Government made under Section 3 (2) 
on the basis of the recommendations 
of the special officer was not in con- 
formity with the provisions of the åct 
and was therefore, outside the par- 
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view of Section 3 (2) and consequently 
Section 8 (1) was inapplicable. Thus, 
Section 8 (1) was held not to apply 
because the Government’s determina- 
tion could not be said to be one ance 
Section 3 (2). 


21. The words “a decision or 
order passed by an officer of Customs 
under this Act” used in Section 188 
of the Sea Customs Act must mean a 
real and not a purported determina- 
tion. A determination, which takes 
into consideration factors which the 
officer has no right to take into ac- 
count, is no determination. This is 
also the view taken by Courts in 
England. In such cases the provision 
excluding jurisdiction of civil Courts 
cannot operate so as to exclude an 
inquiry by them. In Anisminic Ltd. 
v. The Foreign Compensation Com- 
mission, (1969) 1 All ER 208 = 2 
WER 163 Lord Reid at pages 213 and 
214 of the Report stated as follows: 


i “It has sometimes been said that 
it is only where a tribunal acts witb- 
out jurisdiction that its decision is a 


nullity. But in such cases the word 


“jurisdiction” has been used in a very 
wide sense,.and I have come to the 
conclusion that it is better not to use 
the term except in the narrow and > 
original sense of the ‘tribunal being 
entitled to enter on the enquiry in 
question. But there are many cases 
where, although the tribunal had 
jurisdiction to enter on the enquiry, 
it has done or failed to do something 
in the course of the enquiry which is 


-of such a nature that its decision is a 


nullity. It may have given its deci- 
sion in bad faith. It may have made 
a decision which it had no power to 
make. ‘It may have failed in the . 
course of the enquiry to comply with 
the requirements of natural justice. 
It may in perfect good faith have mis- 
construed the provisions giving it 
power to act so that it failed to deal 
with the question remitted to it and 
decided some question which was not 
remitted to it. It may have refused 
to take into account something which 
it was required to take into account. 
Or it may have based its decision on 
some matter which, under the provi- 
sions setting it up, it had no right to 
take into account. I do not intend 
this list to be exhaustive. But if it 
decides a question remitted to it for 
decision without committing any of 
these errors it is as much entitled te 
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decide that question wrongly as it is 
to decide it rightly”. 

To the same effect are also the 
observations of Lord Pearce at page 
233. R. v. Fulham, Hammersmith and 
Kensington Rent Tribunal, (1953) 2 All 
ER 4 is yet another decision of a 
tribunal properly embarking on an 
enquiry, that is, within its jurisdiction, 
but at the end of its making an order 
in excess of its jurisdiction which was 
held to be a nullity though it was an 
order of the kind which it was en- 
titled to make in a proper case. 


22. The principle thus is that 
exclusion of the jurisdiction of. the 
civil Courts is not to be readily infer- 
red. Such exclusion, however, is 
inferred where the statute gives 
finality to the order of the tribunal on 
which it confers jurisdiction and pro- 
vides for adequate remedy to do what 
the Courts would normally do in such 
-a proceeding before it. Even where 
a statute gives finality, such a provi- 
sion does not exclude cases where the 
provisions of the particular statute 
have not been complied with or the 
tribunal has not acted in conformity 
with the fundamental principles of 
judicial procedure. The word “juris- 
Ciction” has both a narrow and a wider 
meaning. In the sense of the former, 
i; means the authority to embark upon 
an enquiry; in the sense of the latter 
is is used in several aspects, one of 
such aspects being that the decision of 
the tribunal is in non-compliance with 
the provisions of the Act. According- 
ly, a determindtion by a tribunal of 
a question other than the one -which 
the statute directs it to decide would 
ke a decision not under the provisions 
of the Act, and therefore, in excess of 
ite jurisdiction. 

23. The respondents’ licence 
admittedly authorised them to import 
goods covered by entry 295. They 
could, therefore, legitimately import, 
on the strength of that licence, all 
and several kinds of parts and acces- 
sories of motor cycles and scooters. 
The only question, therefore, before 
the Collector was whether the respon- 
dents’ licence covered the goods im- 
ported by them, i. e, whether the 
goods were parts and accessories. If 
ihey were, the imports were legiti- 
mate and no question of their being 
not covered by the licence or the res- 
pondents having committed breach of 
Section 3 of the Imports and Exports 


(Controi) Act or Section 167 (8) of the 
Sea Customs Act could possibly arise. 
What the Collector, however, did was 
that he put the two consignments 
together and held that they made up 
o1 ‘Rixe’ Mopeds in C. K. D. condi- 
tion and were, for that reason, not the 
articles covered by entry 295 but arti- 
cles prohibited under remark (ii) of 
entry 294. But entry 294 deals with 
motor cycles and scooters complete 
and assembled. Remark (ii) against 
that entry prohibits an importer who 
held a licence to import motor cycles 
and scooters from importing motor 
cycles and scooters in C. K, D. condi- 
tion. Remark (ii) containing that 
prohibition had nothing to do with 
entry 295 which did not contain any 
limitations or restrictions whatsoever 
against imports of parts and acces- 
sories. 

24. That being so, if an im- 
porter has imported parts and acces- 
sories, his import would be of the 
articles covered by entry 295. The 
Collector could not say, if they were 
so covered by entry 295, that, when 
lumped together, they would constitute 
other articles, namely, motor cycles 
and scooters in C. K. D. condition. 
Such a process, if adopted by the Col- 
lector, would mean that he was insert- 
ing in entry 295 a restriction which 
was not there. That obviously he 
had no power to do. Such a restriction 
would mean that though under a 
licence in respect of goods covered by 
entry 295 an importer could import 
parts and accessories of all kinds and 
types, he shall not import all of them 
but only some, so that when put toge- 
ther they would not make them motor 
cycles and scooters in C. K. D. condi- 
tion. 
was not so because he would have to 


buy tyres, tubes and saddles to con- > 


vert them into motor cycles and 
scooters into C. K, D. condition. That 
would be tantamount to the Collector 
making a new entry in place of entry 
295 which must mean non-compliance 
of that entry and acting in excess. of 
jurisdiction during the course of his 
enquiry even though he had embarked 
upon the enquiry with jurisdiction. In 
our view that was precisely what the 
Collector did. This is, therefore, not 
one of those cases where between two 
competing entries the statutory autho- 
rity applied one or the other, though 
in error, and where a civil court can- 
not interfere. 


ALR 


In the present case even that- 
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25. In this view the order was 
in non-compliance of the provisions af 
the statute, and, therefore, was cover- 
ed by the exceptions laid down in 
Mask & Co.’s case, 67 Ind App 222 = 
(AIR 1940 PC 105). It was not en 
order in respect of which the Collee- 

‘tor was invested with- jurisdiction. 
That being so,.the provision excludirg 
the jurisdiction of civil Courts was not 
applicable. Indeed, the order was a 
nullity and Article 14 of the Limita- 
tion Act of 1908 could not be applied 
to hold the suit time barred. Even 
if Article 14 applied, it would not be 
time-barred, if, as the High Court 
pointed out, the date of the appellate 
order was taken into consideration. ` 

26. The judgment of the Divi- 
sion Bench of the High Court, ther2- 
fore, must be upheld. Consequently, 
the appeal fails and is dismissed wich 
costs. 

Appeal dismissed. 





AIR 1971 SUPREME COURT 1567 
(V 58 C 324) 


(From: Patne)* 
C. A. VAIDIALINGAM AND 
A. N. RAY, JJ. 


: Sukra Mahto, Appellant v. Basu- 
deo Kumar Mahto and another, Res- 
pondents. 

Criminal Appeal No. 53 of 1968, 
D/- 2-4-1971. 

(A) Penal Code (1868), Section 499 
Exception 9 — In order to claim good 
faith in prosecution for defamation 
accused must show that before making 
alleged imputation he had made en- 
quiry with due care and attention and 
that he was satisfied about the truth 
of that imputation — Emphasis is >n 
enquiry, care and objective (not sub- 
jective) satisfaction. (Paras 7, 8, 9) 

(B) Penal Code (1860), Section 459, 
Exception 9 — Even if question of 
title is involved in proceeding under 
Section 144, Criminal P. C. it does not 
per se authorise a party therein to 
make defamatory © statement agairst 
other party and then claim that it was 
for protection of interest. (Para 10) 

Protection of interest of person 
making imputation will have to xe 


*(Criminal Revn. No. 1734 of 1967, D/- 
30-10-1967 — Pat.) 
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Sukra Mahto v. Basudeo Kumar (Ray J.) 


[Prs. 1-3] S. C. 1567 


established by showing that the im- 
putation was itself the protection of 
interest of the person making it. 
(Para 10) 

Cases Referreed: Chronological Paras 
(1970) AIR 1970 SC 1372 (V 57) ` 

= 1970 Cri LJ 1266, Chaman 

Lal v. State of Punjab 


(1966) AIR 1966 SC 97 (V 53) 


= (1965) 3 SCR 235, Harbhajan 
Singh v. State of Punjab 


Mr. Ganpat Rai, Advocate, for 
Appellant; M/s D. Goburdhun and Ram 
Das Chadha, Advocates, for Respon- 
dent No. 1, Mr. D. Goburdhun, Advo- 
eate, for Respondent No. 2. 


The following Judgment of ‘the 
Court was delivered by 

RAY, J.: — This is an appeal. by 
special leave from the judgment and 
order of the Patna High Court dated 
30 October, 1967 dismissing an appli- 
cation in the criminal revisional juris- 
diction against the judgment of the 
First Additional Judicial Commissioner 
Ranchi dated 31-7-1971 upholding the 
conviction and sentence passed by the 
Judicial Magistrate, First Class, 
Ranchi. The appellant was convicted 
under Section 500 of the Indian Penal 
Code and sentenced to pay a fine of 
Rs. 500 and in default to suffer 
simple imprisonment for three months. 

2. There was a proceeding 
under Section 144 of the Criminal 
Procedure Code between the respon- 
dents and the appellant regarding some 
land in the village Hatma in the dis- 
trict of Ranchi in the State of Bihar. 
The land was recorded in the names 
of two brothers Karma Ahir and Faizu 
Ahir, The appellant is the grand-son 
of Karma Ahir. Faizu Ahir had two 
sons by his first wife. Both of them 
died during his lifetime. The res- 
pondent and his brother Sahdeo Mahto 
claimed the land as sons of Faizu Ahir 
by his second wife. This led to a dis- 
pute between the parties. There was 
a proceeding under Section 144 of the 
Criminal Procedure Code. Both the 
parties were called upon to show cause. 
The appellant in showing cause des- 
eribed Basdeo Mahto and his brother 
Sahdeo Mahto as -illegitimate sons of 
Faizu Ahir having been born of con~ 
cubine. 

3. The prosecution case was 
that the complainant’s brother-in-law 
was present in the Court of the Sub- 
Divisional Officer in the month of 
November, 1965. when the appellant’s 
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lawyer submitted before the Sub- 
Divisional Officer that the respondent 
and his brother were illegitimate sons 
of Faizu Ahir having been born of 
concubine. The complainant then 
obtained a certified copy of the writ- 
ten statement filed by the appellant. 
Thereafter the complainant filed the 
complaint. The case of the complain- 
ant was that Faizu Ahir had married 
Mst. Sauni, who was a widow, in 
Sagai form more than 40 years ago 
according to the custom prevalent 
among the Yadav community. She 
was living with Faizu Ahir as his 
wedded wife and was ireated as such 
by the community. The appellant and 


_his brother were born long after the 


marriage and were the legitimate sons 
of Faizu Ahir. The complainant alleg- 


- ed that the appellant made the state- 


ments with a view to humiliating and 
defaming the appellant and his 
brother. 


4. The appellant pleaded not 
guilty. His defence was that the 
statements made in the written state- 
ments were true. The appellant fur- 
ther said that he had to disclose this 
fact as the respondent and his brother 
dishonestly claimed the property t 
which they had no right. 


5. The findings of fact are 
these. Faizu Ahir-married Sauni in 
Sagai form. The respondent was the 
Jegitimate son of Faizu Ahir. On 
these findings the Magistrate held that 
the statements in the written state- 


ment were false and defamatory. The- 


appellant was convicted -under Sec- 
tion 500 of the Indian Penal Code. 


6. The First Additional Judi- 
cial Commissioner of Chota Nagpur, 
Ranchi heard the appeal preferred by 
the appellant and upheld the convic- 
tion and confirmed the sentence. The 
Additional Judicial Commissioner held 
that the appellant did not lead 
any oral evidence to show that he act- 
ed in good faith. The appellant relied 
on a certified copy of the deposition of 


` the respondent in case No. GR. 775/65. 


There the respondent was asked a 
question in that case as. to whether 
Faizu Ahir had kept a concubine and 
whether he was the son of that con- 
cubine. The respondent replied that 
he did not know that Faizu Ahir kept 
a concubine and that he was the son 
of the concubine. On this evidence of 
ihe respondent in case No. GR. 775/65 


‘cubine. 


A.I. R. 


it was argued on behalf of the appel- 
lant before the Judicial Commissioner 
that the respondent did not categorical- 
ly deny the suggestion that Faizu Ahir 
had kept a concubine and that he was 
the son of the concubine, and, there- 
fore; the appellant did not act out of 
malice. The Judicial Commissioner 
held that the entire evidence of the 
respondent in that case was that Puran 
end Jitu were his step-brothers and 
the answers were sufficient to show 
that there was a denial of the sug- 
gestion that he was the son of the con- 
The answer that the respon- 
dent did not know would not mean 
that he accepted or did not deny the 
suggestion. 


Ta The -relevant provision in 
the present case is the Ninth Exception 
to Section 499 of the, Indian Penal 
Code. Section 499 deals with defama~ 
tion. Section 500 prescribes punish- 
ment for defamation. There are nine 
exceptions to Section 499. These nine 
exceptions are the cases in which there 
is no defamation. The Ninth Excep- 
tion covers the present case and is as 
follows:— 


“Tt is not defamation to make an 
imputation: on the character of an- 
other provided that the imputation he 
made in good faith for the protection 
of the interests of the person making 


‘jt, or of any other person, or for the 


public good”. l 

The ingredients of the Ninth Excep- 
tion are first that the imputation must 
be made in good faith; secondly, the 
imputation must be for protection of 
the interest of the person making it 
or of any other person or for the 
public good. Good faith is a question 
of fact. So is protection of the interest 
of the person making it. Public good 
is also a question of fact. This Court 
in Harbhajan Singh v. State of Punjab, 
(1965) 3 SCR 235 = (AIR 1966 SC 97) 
in dealing with the Ninth Exception to 
Section 499 of the Indian Penal Code 
said that it would have to be found out 
whether a person acted with due care 
and attention, This Court said there 
“Simple belief or actual belief by it- 
self is not enough. The appellant must 
show that the belief in his impugned 
statement had a rational basis and 
was not just a blind simple belief. 
That is where the element of due care 
and attention plays an important role”. 
The person alleging good faith has to 
establish as a fact that he made en- 
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quiry before he made the imputation 
and he has to give reasons and facts 
to indicate that he acted with -due care 
and attention and was satisfied that the 
imputation was true. The proof of the 
truth of the statement is not. an ele- 
ment of the Ninth Exception as of the 
First Exception to Section 499, In the 
Ninth Exception the person making 
the imputation has to sukstantiate that 
his enquiry was attended with due 
care and attention and he was thus 
satisfied that the imputation was -true. 
The accent is on the enquiry, care 
and objective and not subjective satis- 
faction, 

8. This Court in Chaman Lal 
v. State of Punjab, AIR 1970 SC 1372 
dealing with good faith in the Ninih 
Exception said that “in order to esta- 
blish good faith and bona fide it has 


to be seen first the circumstances under 


which the letter was wrilten or words 
were uttered; ‘secondly whether there 
~lwas any malice: thirdly, whether the 
appellant made any enquiry before he 
made the allegations; fourthly, whether 
there are reasons to accept the version 
that he acted with care and caution 
‘land finally whether there is prepon- 
derance of probability that the appel- 
lant acted in good faith.” 

9. Judged by these tests laid 
down in the rulings of this Court the 
findings of fact in the pr2sent case are 
that there is no evidence to show that 
before making the imputation the ap- 
pellant had made any enquiry in good 
faith and the appellant kad not shown 
due care and attention before making 
the imputation. By reason of the find- 
ings of fact that the appellant did not 
act with care and caution and second- 
ly that the appellant ‘was related to the 
respondent and thirdly that no enquiry 
was made by. the appellant, the appel- 
lant could not claim good faith. ` 

10... The second ingredient in 
the Ninth Exception is that the impu- 
tation is to be made for the protection 
of the interest. The protection of 
interest contemplated in the Ninth 
Exception is that communication must 
be made bona fide upon a subject in 
“twhich the person making the communi- 
cation has an interest or duty and the 


person to whom the communication is- 


made has a corresponding interest or 
duty. The illustration (a) to the Ninth 
Exception typifies that idea: 
“A, a shopkeeper, says to B, who 
manages his business — “Sell nothing 
1971 S. C./99 VII G—10 
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to Z unless he pays you ready money, 


` for I have no opinion of his honesty”. 


A is within the exception, if he has 
made this imputation on Z in good 
faith for the protection of his own 
interests”, 


There was a proceeding under Sec- 
tion 144 of the Criminal Procedure 
Code.. Just because a proceeding is 
pending it will not be open to a person 
to impute the statements of the 
nature in the present case. There was 
no question of title involved. Even if 
title is involved that by itself will not 
entitle a person to make a defamatory 


‘statement and then take the plea that 
‘it was for the protection of interest. 


Protection of ‘interest of the person 
making the imputation will have to bej- 
established by showing that the im- 
putation was itself the protection of 
interest of the person making it. In 
the present case, the question was who 
was in possession of the land. It would 
not be open-to a person to deny or 
resist possession in proceeding under 
Section 144 of the Criminal Procedure 
Code by hurling’ defamatory invec- 
tives and then claim the benefit of pro- 
tection of interest. 


f 1t. The High Court was justi- 
fed in dismissing the revision appli- 
cation and not interfering with the 
judgment and order of the Judicial 
Commissioner, The appeal fails and 
is dismissed. 

Appeal dismissed. 





AIR 1971 SUPREME COURT 1569 
(V 58 C 325) - 


(From Mysore: ILR (1965) Mys 108) 
G. K. MITTER, K. S. HEGDE AND 
P. JAGANMOHAN REDDY, JJ. 


The State of Mysore, Appellant 
v. Swamy Satyanand Saraswati (dead) 
by his legal representatives, Respon- 
dents. 

Civil Appeal No. 496 of 1966, D/- 
31-3-1971. 


(A) Government Grants Act 
(1895), Section 3 — In absence of any 
express provision in the grant of land 
that the grantor transferred his right 
io -sub-soil, question whether that 
right is included in the grant has to 
be determined from the purpose for 
which an interest is created — ILR 
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1570 S. C. {[Prs. 1-2] 
(1965) Mys 108, Reversed — (Case law 
discussed). (Paras 7 & 12) 


Where the contents ofa Patta 
demonstrates that at the time of grant 
of the land the parties contemplated 
that the land was to be used by 
grantee for cultivation and grazing 
eattle and even the right to fruit bear- 
ing trees was reserved to grantor, in- 
ference that the grantor transferred 
his sub-soil rights cannot be drawn. It 
is well settled that sub-soil rights are 
not to be treated as having been con- 
veyed by implication in grants of sur- 
face rights to tenure-holders, pattidars 
ete. (Paras 7 & 12) 

(B) Words and Phrases — Mineral 
~- Granite is a mineral — ILR (1965) 
Mys 108, Reversed. (Para 13) 
Cases Referred: Chronological Paras 
{1963) AIR 1963 SC 264 (V 50) 

= (1963) 1 SCR 173, State of 
Andh. Pra. v. Duvvuru Balarami 
Reddy 13 
(1934) AIR 1934 Cal 430 (vV 21) 
= ILR 61 Cal 1, Bejoy Singh 
Dudhoria v. Surendra Narayan 


ing 11 
(1931) AIR 1931 PC 89 (V 18) 

= 58 Ind App 125, Gobinda 

ashi Singh v. Sham Lal ‘4 


ngh 
coin” AIR 1917 PC 163 (V 4) 
= 44 Ind App 246, Girdhari 
Singh v. Megh Lal Pandey 9 
(1916) AIR 1916 PC 191 (V 3) 
= 44 Ind App 46, Sashi Bhushan 
Misra v. Jyoti Prashad Singh 
_ Deo 9 
(1912) 39 Ind App 133 = ILR 
39 Cal 696 (PC), Durga Prasad 
Singh v. Braja Nath Bose . 8 
(1910) 37 Ind App 136 = ILR 37 
Cal 723 (PC), Hari Narayan 
Singh v. Sriram Chakravarti 7 
(1885) 1 Law Times Reports 549, 
Attorney General v. Welsh 
Granite Co. 13 


. Mr. S. T. Desai, Sr. Advocate, 
(Mr. B. D. Sharma, Mrs. Shyamla 
Pappu and Mr. S. P. Nayar, Advo- 
cates, with him), for Appellant; Mr. 
M. Natesan, Sr. Advocate, (Mr. B. 
Parthasarathy, Advocate, and M/s. 
J. B. Dadachanji, O. C. Mathur and 
Ravinder Narain, Advocates of M/s. 
J. B. Dadachanii and Co., with him), 
for Respondents Nos. 1 and 3. 

The following Judgment of the 
Court was delivered by 

MITTER, J.: —— The main question 
involved is this appeal is, whether the 
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acquisition proceedings were 


AL. R. 


respondent was entitled to sub-soil 
rights by virtue of the patta granted 
in favour of his predecessor-in-interest 
by Nawab Salar Jung III of Hyderabad 
and as a consequence thereof became 
entitled to compensation claimed by 
him for acquisition of a large block of 
land containing ‘a hillock of granite 
which was required for the 
Tungabhadra Project and was notified 
for acquisition under the Hyderabad 
rona Acquisition Act on February 3, 
6 


EA The relevant facts are as 
follows. In 1820 the Nizam of 
Hyderabad granted a jagir, the terms . 
whereof do not appear from the 
record before us, to his Prime Minister 
known as Nawab Salar Jung I. This 
jagir consisted of many villages in the 
district of Raichur one of them being 
Madlapur on the. bank of the river 
Tungabhadra. In the year 1930 the 
successor of the original grantee of the . 


‘jagir, Nawab Salar Jung III made a 


grant of an island in that village com- 
prising S. Nos. 154, 312 and 313 with 
a hillock rising to a height of 250 ft. 
and measuring Ac. 290-00 in favour of 
one Swami Nijananda, the predecessor- 
in-interest of the respondent. In 
February 1946 the entire area cover- 


. ed by the grant to Swami Nijananda 


was proposed to be acquired for an 
irrigation and hydroelectric project 
known as the Tungabhadra Project 
which had been embarked upon by the . 
Governments of Hyderabad and 
Madras States. The purpose of ac- 
quisition was the gathering of granite 
stone for the construction of a dam 
across the river Tungabhadra. The 
com- 
pleted pursuant to a final notification 


. made on June 16, 1947 followed by an 


award by the Land Acquisition Officer 
on July 24, 1950. Before the Land 
Acquisition Officer two claims were 
put forward, one on behalf of the res- 
pondent Swami Satyananda and the 
other by Nawab Salar Jung TTL But 
as all jagirs including that of Nawab 
Salar Jung were abolished during the 
pendency of the. acquisition proceed- _ 
ings, the claim for compensation by 
Nawab Salar Jung HI also disappear- 
ed. The claim of Swami Satyananda was 
for Rs. 29,91,600/-. The Land Acqui- 
sition Officer awarded Rs. 31,260-8-0 
as the total compensation disallowing 
the claim in respect of the granite 
hillock on the ground that it was not 
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covered by the grant to Swami 
Nijananda. The Distric Judge to 


whom reference was made under the 
Land Acquisition Act enhanced the 
compensation io Rs. 48,8¢2/- exclusive 
of statutory allowance and interest. 
Two of the issues framec by the Dis- 
trict Judge related to the respondent’s 
claim to a right in the quarry and 
also to the situs thereof ie, as to 
whether it was within the patta land 
belonging to the claimant. He found 
that the rock was situated within the 
patta land of the claimant but with 
regard to the quarry rights he tock 
the view on the basis of two Farmans 
of the Nizam Exs. A-21 and A-22 and 
Section 2 (d) of the 
Section 63 of the Hyderabad Lard 
Revenue Act that the claimant had no 
right to the minerals and quarries. 
He did not record any finding as to 
whether the jagir granted by the 
Nizam ineluded the mining rights and 
whether the patta granted by the 
jagirdar conferred the seme rights on 
the claimant in view of his conclusion 
on the points of law urged that mining 
rights were in the exclusive owner- 
ship of the Nizam. 


3. The High Court took the 
view that the District Judge had pro- 
ceeded on the assumption that there 
was a grant to Nawab Salar Jung I 
with all the mineral products in the 
land by the jagir of 1320. It how- 
ever held, differing from the District 
Judge, that the Farmans Exs. A-21 
and A-22 did no more than explain 
the provisions of Section 63 of the 
Land Revenue Act and did not affect 
any subsisting rights in the minerals 
if they belonged to the jagirdar. Ac- 
cording to the High Court the ques- 
tion as to whether the grant to Nawab 
Salar Jung did or did not include the 
granite in the hillock was never raised 
at any stage and it was assumed by 
every one that the grant to Nawab 
Salar Jung included “the right to 
granite and that right was a sub- 
sisting right even while the Hyderabad 
Land Revenue Act, 1907 was enacted. 
The High Court was not willing to en- 
tertain the contention raised by the 
Advocate-General for the first time 
that the grant did not include the right 
to granite in the hillock. The High 
Court apparently fortified its conclu- 
sion placing reliance on the fact that 
copies of all the grants of fagirs should 
have been available with the State 
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authorities and as the original grant 
to Nawab Salar Jung or an authenti- 
cated copy thereof was not produced, 
the necessary inference would be that 
the same would not support the con- 
tention of the Advocate-General. 


4. The High Court further took 
the view that the granite in respect of 
which compensation was claimed in 


the case was not a mineral and that 


being so neither Section 63 of the 
Hyderabad Land Revenue Act nor the 
Farmans referred to in Exs. A-21 and 
A-22 were relevant to the issue before 
it and it would not be possible to hold 
that the minerals and mineral products 
in the hillock vested in the Govern- 
ment under Section 63 of the Hydera- 
bad Land Revenue Act. 


5. In our view it is not neces- 
sary .to consider the effect of the Far- 
mans or of Section 63 of the 
Hyderabad Land Revenue Act. It was 
for the respondent to establish his 
claim to minerals or quarry rights by 


putting forward proof of the grant 


thereof by the Nizam to Salar Jung I 
and to show that his rights in the land 
held by him were co-extensive with 
those of Nawab Salar Jung III. There 
is no scope for any presumption that 
the Nizam had parted with the 
mineral rights to the jagirdar or that 
the jagirdar had done so in his turn. 
Even assuming that the Nizam con- 
ferred the right of minerals in the 
land or to quarry for granite therein 
to Nawab Salar Jung I, the question 
still remains, what right did the patta 
of the Salar Jung estate confer on the 
predecessor-in-interest of the claimant. 
The patta for S. Nos. 312 and 313 was 
marked as Ex. 49 in this case. It con- 
tains various columns including those 
for the name of “Khatedar”’, ‘any in- 
crease or decrease in the land on ac- 
count of cultivation or left uncultivat- 
ed’, ‘remarks of the - village officers’, 
“opinion of the Tehsildar” and “the 
approval of the ‘Nazim’ of settlement”, 
Under the column headed “opinion of 
the Tahsildar” is to be found the fol- 
lowing: . 


. “The land bearing S. No. 254 
Paramboke known as ‘Bolurguddi’ is 
situated in Madlapur village, the area 
of which is Ac. 290—00 and it has 
not been surveyed. Narasimha Bha- 
rati Swamy has filed an application 
wherein he has approved/accepted land 
to the extent of Ac. 89—00 area in Tah- 
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sil office. As-the village was under 
survey the Tahsil office sent the file 
to the Settlement Department. .. Ac- 
cording to the profit accruing ‘to the 
State as pointed out by the applicant, 
the Survey No. 312 measuring 109 
acres and 13 guntas, having an assess- 
ment of Rs. 27/- and Survey No. 313 
measuring 13 acres 13 guntas having 
an assessment of Rs. 19/- in all 183 
acres 33 guntas and with a total as- 
sessment -of Rs. 46/- -were given into 
the possession of the applicant and the 
remaining 109 acres 20 guntas have 
been included in the Paramboke the 
survey number of which is 154, the 
Government has got the right over the 
trees bearing fruit. The patta bearing 
S. Nos. 312-313 may be made in the 
name of the applicant Narsimha 
Bharati 
. The letter received from the Set- 
tlement is worthy of-perusal. Ac- 
cording to the remarks of Settlement 
Department, the entry of uncultivated 
land has been made since 1330 F. 
because it was approved in 1330 F. The 
file of the Tahsil has also been sub- 
mitted. The acceptor has filed an ap- 
plication in the District office stating 
that the entry of the patta be made 
_in the year 1330 Fasli and that he is 
willing to pay the amount.” 

Ex. 50 isacopy ofthe pro forma No. 8 
{Takavi) statement of village Madla- 
pur and is for Paramboke (patta) 
granted on 7th Mehar 1336 F. The 
remarks of the Tehsil office in this 
case read: 


“An assessment of Rs. 28-4-9 of 
the unsurveyed Paramboke No. 154 
measuring 106 acres 20 gunthas at the 
Bolguddi is approved as per the Dis- 
trict Office Order. Nijanand Narsimha 
Bharati Swamy of Dolurguddi is grant- 
ed the excess of ‘lawani’ in accordance 


with Re. 0-4-0 agreement from ‘Dhara’. 


to ‘Rev-Sharan’. 


Reference may also be made to the let- 
ter issued by the Superintendent, Set- 
tlement Department, Salar Jung Es- 
tate where the petition for grant of 
patta of land of. Bolur Gedda by Nara- 
’ simha Bharati Swamy -mentioned as 
one for the purpose of grazing cattle. 
According to this letter: 


“The land once bearing survey. 


No. 244 measuring 209 acres and 
known as Bolur Gedda has been ly- 
ing as a waste since a long time. The 
land in the said survey number is not 
fit for cultivation. On‘all the occa- 
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sions water ofthe stream will be sur- 
rounded on all the four sides. It 
would be useful only for grazing the 
cattle. Near about the said survey 
land there are two tamarind trees. 
But the product of the trees has not 
been auctioned at any time. .: 


Now regarding the rent received 
by the Government of the State as in- 
dicated by the petitioner in regard to - 
the aforesaid land of the land measur- 
ing 109 acres 13 gunthas and assessed 
at Rs, 27/- and survey land No. 313 
measuring 74 acres and 20 gunthas 
assessed at Rs. 19/-, thüs a total of 183 
acres and 33 gunthas assessed at Rupees . 
46/~ has been given in possession of 
the petitioner and the rest of the land 
106 acres and 20 gunthas has been 
included in this ‘parpose’ land only 
and its survey number is 154. . 

The tamarind trees standing on 
the said survey land would belong to 
the Government only. In case a peti- 
tion is presented in’ future the > 
lands may be included in the patta as 
per rules. The patta of the survey 
lands bearing S. Nos. 312, 313 may be 
made in the name of the petitioner Sri 
Nijanand Narasimha Bharati Swamy 
from the year 1331 F.” 


6. It is amply clear from the 
above that what was in contemplation 
of the grantor and grantee at the time 
of the grant was either the cultiva- 
tion of the land or the grazing of cat- 
tle on it. Nobody at that time had 
any thought or idea of the land being 


‘put to any other use or any mining 


or quarrying rights being exercised - 
therein, The grantor was careful to 
exclude even the fruit-bearing trees. 
It would be wholly unrealistic to con- 
strue the grant as conferring mining 
rights by implication simply because 
of the fact that there was no mention 


- of it. 


7. A long line of decisions of 
the Judicial Committee of Privy Coun- 
cil relating mainly to the grants of 
land and leases by the Zamindars in 
Bengal makes it amply clear that sub- 
soil rights are not to be treated as 
having been conveyed by implication 
in grants of surface rights to tenure- 
holders pattidars (lessees) ete. In this 
connection it may be noted that by the 
Permanent Settlement of 1793 the 
zamindars with whom the lands were 
settled were held to be owners of all 
mines and minerals in their zaminda- 
ries. The decisions of the Privy Coun- 
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cil relate principally to grants of lend 
in coal-bearing areas before the Cis- 
covery. of any coal therein. One of 


the early cases of this type was taat- 


of Hari Narayan Singh v. Sriram Cha- 
kravarti, (1910) 37 Ind App 136 (FC). 
There the dispute was <as to the rizht 
to minerals lying under a village called 
Petena situate within the zamindari of 
the first appellant. The appellant’s pre- 
decessor had conveyed some sort of 
interest in the village to a set of per- 
sons called Goswamis who were she- 
baits or priests of an idol. The Go- 
swamis had purported to grant to the 
respondents two leases by virtue cf 
which the latter claimed to have exer- 
cised rights with respect to minerals. 
There was no evidence whatever that 
the zamindar Raja had ever grarteJ 
mineral rights to the Goswamis or any 
other person, The courts in Irdia 
concurrently found that no prescvir- 
tive rights had been proved by the 
respondents to any underground rights 
in the village. The High Court took 
the view that the Goswamis being 
tenure-holders had permanent heritable 
and transferable rights, from whick 
it was inferred that the under- 
ground rights also belonged to them. 
The Subordinate Judge had however 
inferred from the smallness of the 
Jumma (rent) that only the surzace 
rights and not the underground righzs 
were intended to be let out to the Go- 
swamis. The Board held that (p. 146). 


t.. the title of the zamindar Eařa 
to the village Petena as part of his 
zamindari before the arrival of the 
Goswamis on the scene being establish» 
ed as it has been, he must be presim- 
ed to be the owner of the undergrourd 
rights thereto appertaining in the ab- 
‘ sence of evidence that he ever pazted 
with them, and no such evidence has 
been produced.” 


8. Durga Prasad Singh v. 
Braja Nath Bose, (1912) 39 Ind App 
133 (PC), was a case where the zamin- 
dar of a permanently settled estat2 
who asked for a declaration of his 
right to minerals as against a lesse2 
from a digwar tenure holder. The 
digwar. tenure was originally grant- 
ed in consideration of the er- 
formance of military service to wnich 
police duties were attached. The tenura 
was hereditary and inalienable, tha 
digwar being appointed by Govarn- 
ment and being liable to be dismissed 
by Government for misconduct. On 
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such dismissal the next male heir if 
fit to be appointed had the right to be 
appointed. The digwar of Tasra grant- 
ed a perpetual lease of the coal mines 
underlying two villages to Tasra Coal 
Company in 1892. On the question as 
to whether the digwar had a proprie- 
tary right in the underground mine- 
rals the Board took the view that the 
permanent settlement having been 
made between the Government and 
the zamindar of Jharia and no attempt 
having been made to prove that the 
mineral rights were vested in the 
digwar before or at the time of the 
permanent settlement and there being 
no evidence to show that the zamin- 
dar had ever parted with mineral rights 
to the digwar, the latter could not be 
held to have any proprietary right in 
the minerals. 


9. In Girdhari Singh v. Megh 
Lal Pandey, (1917) 44 Ind App 246 = 
(AIR 1917 PC 163) the question before 
the Board was whether a mokarari 
lease of land with all rights carried 
a right to the subjacent minerals in a 
permanently settled estate. Accord- 
ing to the Board (see p. 248): 

“It is unavailing to urge that the 

right granted by the mokarari pottah 
to the lessee is of a permanent, herita- 
ble, and transferable character, as, 
even although this be the case, it does 
not advance the question whether the 
lease itself embraced within its scope 
the mineral rights. On the contrary, 
unless there be by the terms of the 
lease an express or plainly implied 
grant of those righis, they remain 
reserved to the zamindar as part of 
the zamindari.” 
Their Lordships referred to the deci- 
sions mentioned above as also to that 
of Sashi Bhushan Misra v. Jyoti Pra- 
shad Singh Deo, 44 Ind App 46 = (AIR 
1916 PC 191) and adopted the princi- 
ple (p. 249) (of Ind App) = (at p. 193 
of AIR): 

So.. when a grant is made by a 
zamindar of a tenure at a fixed rent, 
although the tenure may be permanent, 
heritable, and transférable, minerals 
will not be held to have formed part 
of the grant in the absence of express 
evidence to that effect.” 

According to the Board: 


“On the assumption that the ex- 
pression (mai hak hakuk) means “with 
all rights,” or may be properly ampli- 
fied as “with all right, title and in- 
terest,” such expressions. ...did not in- 


1574 S. C. [Prs. 9-13] 


crease the actual corpus of the subject 
affected by the pottah, They only 
give expressly what might otherwise 
quite well be implied, namely, that 
that corpus being once ascertained, 
there will be carried with it all rights 
appurtenant thereto, including not 
only possession of the subject itself, 
but it may be of rights of passage, 
water or the like, which enure to the 
subject of the potta and may even be 
derivable from outside properties. It 
must ‘be borne in mind also that the 


essential characteristic of a lease is- 


that the subject is one which is oceupi- 
ed and enjoyed and the corpus of 
which does not in the nature of things 
and by reason of the user disappear. 
In order to cause the latter specially 
to arise, minerals must be expressly 
denominated, so as thus to permit of 
the idea of partial consumption of the 
the subject leased.” 

Accordingly it was held that the words 
founded on did not add to the true 
scope of the grant nor cause mineral 
rights to be included within it. 


10. It should be noted here that 


` there was a reference to the trees on 


the land in the pattas it being express- 
‘ly provided that the lessee would be 
entitled to take the price of the trees 
by cutting and selling them and the 
zarmindar would not have any right 
thereto. This was held by the Board 
to negative the idea that mokarari pot- 
tah could be comprehensively viewed 
to include mineral rights. 


According to the Board: 


“Such a lease is a lease of the sur- 
face only. This is the general case to 
which in the present case there is alone 
superadded a right to the trees. The 
minerals are not included.” 

11, Most of the above cases 
were referred to again by the Board 
in Gobinda Narayan Singh v. Sham 
Lal Singh, 58 Ind App 125 = (AIR 
1931 PC 89) where after noting the 
earlier cases the Board concluded that 
in the case of any claim against the 
zamindar to the lands which were in- 
cluded at the permanent settlement: 
the burden of proof is upon the claim- 
ant. Reference may. also be made 
to Bejoy Singh Dudhoria v. Surendra 
Narayan Singh, 1934 ILR 61 Cal 1 = 
{AIR 1934 Cal 430) where the Board 
held that the grant of a patni lease 
by a zamindar of his zamindari lands 
“including all interest therein, and 
jaikar, bankar, falkar, beels and jhils 
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at an annual jama containing a stipu- 
lation that the grantee should not cut 
trees or 
consistent with the theory that the 
lessee and those claiming under him 
were rot entitled to excavate the soil 
for the purpose of making bricks and 
that there was no transfer of the pro- 
perty in the soil”. 

12. In our view the principle 
which is to be deduced from these 
eases is not one which is to be 
confined to the case of zamin- 
dars in permanently settled es- 
tates. What has to be considered in 
each cese is the purpose for which the 
lands are leased or an interest created 
therein with all the clauses which 
throw any light on the question as to 
whether the grantor purported to in- 
clude his rights to the sub-soil in the 
grant when there was no express men- 
tion of it. If the lease shows that the 
purpose of the grant was to allow the 
user of the surface only it would be 
wrong to presume that sub-soil rights 





were also covered thereby. The patta 
Ex. 49 in this case amply demonstra- 
tes tha: what was in contemplation of 
the parties at the time of the grant in 
1930 was the cultivation thereof or 
Brazing cattle thereon. The grantor 
‘was even careful to reserve the right 
to fruit-bearing trees.~ It would be a 
strange construction to hold that al- 
though the grantor expressly excluded 
such trees from his grant he must be 
taken to have- parted with his sub-soil 
rights by implication. 


13. We may also note that in 
State of Andhra Pradesh v. Duvvuru 
Balararni Reddy, (1963) 1 SCR 173 = 
(AIR 1363 SC 264) where the respon- 
dents had obtained mining leases for 
mining mica from the owners of a 
certain shrotriem village it was held 
that shrotriemdars had no rights in 
the minerals and the leases granted 
by them to the respondent had no legal 
effect. It is true that this Court was 


there dealing with rights of a different © 


class cf persons and it was claim- 
ed on behalf of the respondent 
that inasmuch as the grant included 
poramboke it followed that mere sur- 
face rights were not the subject-mat- 
ter of the grant. Rejecting this con- 
tention the Court observed (p. 183): 
“Sc far as the sub-soil rights are 
concerned, they can only pass to the 
grantee if they are conferred as such 
by the grant or if it can be inferred 


excavate a tank was only ._ 
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from the grant that sub-soil rights 
were also included therein.” 

It is not in our view possible to told 
otherwise than that grenite is a mine- 
ral. According to Halsbury’s Laws of 
England: < 

“There is no general definitior: of 
the word “mineral”. The word is sus- 
ceptible of expansion or limitatior in 
meaning according to the inten-ion 
with which it is used;.... 

It is a question of fact whether 
in a particular case a substance -s a 
mineral or not..... ; 

The test of what is a mineral is 

what, at the date of the instrument 
in question, the word meant, in the 
vernacular of the mining world, the 
commercial world, and among lend- 
owners, and in case of conflict this 
meaning must prevail over the purely 
scientific meaning.” (See Vol. 26, 3rd 
edition, Art. 674 page £20). 
In Art. 675 at p. £2 the learned 
authors summarise the case law on the 
subject: as to whether particular sub- 
stances are minerals or not. Refer- 
ence is there made to the case of 
Attorney General v. Welsh Granite Co. 
(1885) 1 Law TR 549 where granite 
was held to be included under the 
reservation of “minerals” in the En- 
closure Act which reserved all mines, 
minerals, ores, coal, limestone, and 
slate to the Crown. According to Lord 
Coleridge the word “minerals” was 
large enough to incluce granite.. 

14, In the view we have taxen, 
it is not necessary to consider the 
effect of the Farmans or S. 63 of the 
Hyderabad Land Reverue Act. In ou? 
view the pattas only indicating zhat 
the grant was for the purpose of culti- 
vation or grazing of cattle with the 
express reservation of the trees on the 
land to the grantor, the question of 
. grant of sub-soil rights by implication 
does not arise. It is therefore not 
necessary to consider the effect of the 
Farmans Exs. A-21 and A-22 or of 
S, 63 of the Hyderabac Land Revenue 
Act. The claim to campensation on 
the basis of the sub-scil rights to the 
hillock must therefore be negatived 
and the appeal allowed. 

15. In the result the decre2 of 
the High Court regarding the minerals 
in the land or quarry rights will be set 
aside and the judgment and orde? of 
the District Judge on that point res- 
tored. The respondent will be entitl- 
ed to the costs of the appeal in pursu- 
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ance of the order of this Court made 
as a condition for setting aside the 
abatement of the appeal. 

3 Appeal allowed. 
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Mangala Kunhamina Umma and 
others, Appellants v. Puthivaveettil 
Paru Amma and others, Respondents. 

Civil Appeal No. .980 of 1967, D/- 
28-1-1971. 

Transfer of Property Act (1882), 
Section 58 — Mortgage or lease — 
Tests stated — (X-Ref.: — Transfer of 
Property Act (1882), Section 105). 


The test to be applied in deter- 
mining if a document is a lease or 
mortgage is whether the purpose of 
the transaction is enjoyment of the 
property by the transferee or whether 
it is intended to secure the repayment 
of debt by transfer of interest in the 
property. The mere description of the 
deed as kanam kuzhikanam will not be 
decisive of the essence of the transac- 
tion. The circumstances and the con- 
duct of the parties are always a very 
useful guide in ascertaining the true 
character and content of the transac- 
tion. A mere direction to pay the 
revenue of the property by the 
frantee, particularly when no pay- 
ment is stipulated to be made to the 
grantor or when the payment is not 
directed to be made out of anything 
which is due or payable to the grantor, 
cannot be construed as a payment of 
rent or michavaram to the grantor. 
The proportion between the amount 
advanced and the value of the pro- 
perty is one of the important tests to 
be taken into consideration in decid- 
ing the nature of the transaction. 
Where the amount advanced bears a 
substantial proportion to the value of 
the property it is an important ele- 
ment indicating that the intention was 
the creation of a mortgage and not a 
tenancy. The fact that the document 
did not provide payment of any annual 
purapped to the jenmi and that the 
annual amount which was directed to 
be paid as revenue of the property is 
a paltry recurring annual liability, 
would be an additional reason to sup< 
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port the intention of the parties that 
the transaction was a mortgage and 
not a tenancy. (Paras 11, 12, 14, 18, 19) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 Kerala 16 (V 57) 

= 1969 Ker LT 62 (FB), 

Kunhirama Nambiar v. Pairu 

Kurup 14 
(1969) AIR 1969 SC 1196 (V 56) 

= (1969) 3 SCR 690, Patel 

Bhuder Mavii v. Jat Mamdaji 

Kalaji (Deceased) through L. Rs. 

Jat Saheb Khan Mamdaji 18 
(1968) AIR 1968 Kerala 38 (V 55) 

= 1967 Ker LT 646, Kunhiparan 

v. V. Naicken “13 
(1967) AIR 1967 SC 876 (V 54) 

= (1967) 1 SCR 314, Cheru- 
.manalil Lakshmi v. Mulivil Í 

Kunninamkandy Narayani 11 
(1962) 1962 Ker LT 404 = 1962 

Ker LJ 405, Parameswaran 

Embranthiri v, Narasimha 

Nambudiri 
(1961) 1961 Ker LT 1033 = ILR 

(1961) 2 Ker 589, Hussain 

Thangal v. Ali 16 
(1943) AIR 1943 Mad 627 (V 30) 

= ILR (1944) Mad 254, Sankunni 

Variar v. Neelakandhan Nam- 

budripad 7, 8, 9, 10 

M/s. T, Narayanan Nambiar and 


A. V. V. Nair, Advocates, for Appel- 


lants; M/s. K. T. Harindranath and 
A. S. Nambiar, Advocates for Nos. 1 to 
4 and 6 (1) and 6 (2), for Respondents. 

The following Judgment of the 
Court was delivered by 

RAY, J.: — This is an appeal by 
special leave against the judgment 
dated 29 March, 1967 of the High 


` Court of Kerala confirming the decree 
‘of the lower appellate Court declaring 


that the sum of Rs. 1000/- is due to 
defendants Nos. 10 to 17 as legal 
representatives of defendant No. 2 on 
the mortgage mentioned in the plaint 
and that the plaintiffs having deposit- 
ed the said sum of Rs. 1000/- on the 
file of the Court of the Munsif, 
Cannanore, the defendants Nos. 10 to 
17 do surrender quiet and peaceable 
possession of the property described in 
the plaint to the plaintiff No. 7 with 
all documents relating to the property: 
jn their possession and further that 
the defendants Nos. 10 to 17do pay to 
the plaintiff No. 7 half of the mesne 
profits from 22 December, 1953 till the 
date of surrender of possession. 


2. The relevant documents are ` 


Ex. B-6 and Ex: A-l. Ex. B-6 is a 
kanam-kuzhikanam. Ex. A-1 is its 
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counterpart. They are both dated 1 
December, 1941. The transaction 
thereunder is a composite one, a 


kanam in respect of taks 1 to 3 of item 
1 which constitute’ properties in suit 
and a kanam kuzhikanam in respect 
of tak 4 of item 1 and item 2 which 
are not the subject-matter of this suit. 
The kanamdars are defendants Nos. 1 
In partition under Ex. 3 the 
rights under Ex. B-6 have been divid- 
ed equally between the defendants 
Nos, land 2 but the properties as 


` such are not divided. The appellants 


being the legal representatives of 
defendant No. 2 had thus an undivid- 
ed moiety in the properties in suit. 
The original plaintiff was an assignee 
of the jenmi (the land owner) who 
granted Ex. B-6. On the death of the 
original ‘plaintiff, her interest devolv- 
ed on plaintiffs Nos. 2 to 6 who assign- 
ed the same to plaintiff No. 7. The 
suit is for redemption of the-kanam on 
the properties in suit. Subsequent to 


the institution of the suit, defendants 


Nos. 3 to 9 being the legal represen- 
tatives of defendant No. 1 and being 


-© respondents Nos. 7 to 13 in this appeal 


surrendered their moiety in the suit 
kanam, to plaintiffs Nos. 2 to 6 and 
thereafter the suit proceeded in regard 
to the moiety of the kanam that 
belonged to defendant No. 2 and his 
legal representatives, namely, the ap- 
pellants. 


3. The only question in this 
appeal is whether the appellants are 
protected against eviction by reason 
of their contention that Ex. B-6 creat- 
ed a tenancy or whether the respon- 
dents were entitled to possession of 
the properties, by reason of their rival 
contention that Ex. B-6 was a-mort- 
gage transaction and the respondents 


- were entitled to redeem the mort- 


gage on the expiry of the stipulated 
period. 

4, The Malabar Tenancy Act, 
1929 was in force at the time of the 
institution of the suit but it is com- 
mon ground that rights and liabi- 
lities of the parties are to be judged 
under the Kerala.Land Reforms Act, 
1964 by reason of the provisions con- 
tained in Section 132 (1) (a) thereof. 
The relevant provisions of Section 2 
(22) of the Kerala Act of 1964 which 
defines kanam are as follows:— 

(22) ‘kanam’ means the transfer 
for consideration, in money or in kind 
or in both, by a landlord of an interest 


Na 


1971 


in specific immovable property to ar- 
other person for the latter’s enjoy- 
ment, whether described in the docu- 
ment evidencing the transaction =s 


kanam or kanapattam, the incidents c$- 


which .transfer include— 
(a) eee eoesereseeenses sevesse eeee8 


(b) 

(c) payment of michavaram cr 
customary dues, or renewal on the ex- 
piry of any specified period ......... 

5. It is indisputable thata Res 
nam within the above definition invoi- 
ves payment of michavaram or cus- 
tomary dues or renewal on the expiry 
of any specified period. In Ex. B-6 
there is no provision for renewal cr 
for payment of customary dues. The 
pre-eminent- question is whether there 
is a provision for payment of michava- 
ram. Broadly stated, Ex. B-6 executed 
by defendants Nos. 1 and. 2 stipulated 
that they would pay the kanam amourt 
of Rs. 1400/- charged on taks 1 to 3 
of item No: 1 in the Schedule to Exs. 
B-6 to 7 persons Narayani and 
others and their representatives and re- 
deem the same and hold the said taks 
1 to 3 of item No. 1 as kanam and tak 
4 and item No. 2 as kanam~kuzhike- 
nam, paying the land revenue for tre 
properties and enjoy them for inter- 
est on the kanam, and arter the term 
of 12 years when the -kanam cf 
Rs. 2000/- charged on taks 1 to 3 cf 
item No. 1 was offered the defendan‘s 
shall receive and surrender the prc- 
perties with basic documents by a re- 
gistered release at their costs. No rert 
is stipulated for the property in cor.- 
sideration of advance of Rs. 2000,- 
whereof Rs. 1400/- was to be paid to 
the prior mortgagees on taks 1 to 3 cf 
item No. 1. The suit properties in Ex. 
B-6 were to be enjoyed by defendan-s 
Nos. 1 and 2 for interest on their ac- 
vance after payment of the land tax 
to the State. 

6. It therefore falls for .con- 
sideration as to whether the provisicn 
in Ex. B-6 for payment of land rev2- 
nue for the properties by the ap- 
pellants amounts in law to a stipule- 
tion as rent or michavaram to` the 
land owner. Counsel on behalf of 
the appellants relied on the decision 
of the Kerala High Court in Parames- 
waran Embranthiri v. Narasimha 
Nambudiri, 1962 Ker LT 404 and the 
earlier Bench decision o2 the Madras 
High Court in Sankunni Varier 
v. Neelakandhan. Namkudripad, ILR 


BO we eereessenecesnssccccrense 
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(1944) Mad 254 = (AIR 1943 Mad 627) 
in support of the proposition that pay- 
ment of land revenue would amount 
to payment of rent. 


T: In the Madras Bench deci- 
sion in Sankunni’s case, ILR 1944 Mad 
254 = (AIR 1943 Mad 627) (supra) the 
kanam deed was for 36 years and the 
deed provided that the jenmi should 
receive inter alia an annual rental of 
411 paras, 4 idangalis and one nazhi 
of paddy and gingelly oil to the value 
of six rupees. The kanamdars were 
required by the deed in Sankunni’s 
case, ILR (1944) Mad 254 = (AIR 1943 
Mad 627) (supra) to pay out of the 
gross rent to the Government what 
became due by way of land revenue. 
The actual words in the kanam deed 
were that the pattam (gross rent) of 
the property demised was 2507 paras 
of paddy and the kanamdars were to 
hold the properties in their possession 
and enjoyment and pay to jenmi a 
pattam (rent) of 411 paras, 4 idangalis, 
1 nazhi of paddy, of the money value 
of Rs. 138/- inclusive of paras vasi 
(allowance for difference of measure- 
ment). duly dried, winnowed, cleaned, 
conveyed to the jenmi’s residence and 
measured out by their 40 nazhis para, 
after deduction of the interest due on 
the mortgage amount and the assess- 
ment on the properties due to the Gov- 
ernment from the said rent together 
with sundry payment of one para, two 
idangalis of gingelly oil of the value of 
Rs. 6, within the 30th of Makaram 
(10th February) of each year 
commencing with the year 1069 M. E. 
ae duly take receipt there- 
or 


In Sankunni’s case, ILR 
1944} Mad 254 = (AIR 1943 Mad 627) 
(supra) the land revenue was increased 
as a result of resettlement. The ques- 
tion was whether the burden of the 
increased revenue fell upon the jenmi. 


‘It was contended in Sankunni’s case, 


ILR (1944) Mad 254 = (AIR 1943 Mad 
627) (supra) that inasmuch. as there 
was reference in the deed to gross 
yield of the land and the jenmi was 
to receive his rent after deduction of 
the interest due on the mortgage and 
the Government revenue, the inten- 
tion was to fix the kanamdars’ liability 
on the basis of the revenue payable to 
the Government on the date of the 
kanam. If the revenue payable was to 
be increased it was said in that case 


that the jenmi was to be responsible 
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for the payment of the additional 


amount. ` 


9. The entire ratio in 
Sankunni’s case, TLR (1944) Mad 254 = 
(AIR 1943 Mad 627) (supra) was first 
that the liability of the jenmi was for 
the revenue and. secondly, the 
kanamdar was to deduct from the rent 


- the interest on the mortgage amount 


and the assessment on the porperties 
due to the Government. 


19. The decision of the learn- 
ed Single Judge of the Kerala High 
Court in Parameswarán’s case, 1962 
Ker LT 404 (supra) was that recital in 
the deed that the defendant was to be 
in possession of the properties and was 


to pay the revenue out of the income 


and appropriate the balance towards 
interest on the amount of the advance 
amounted to a stipulation for payment 
of revenue as michavaram or rent. In 
Sankunni’s case, ILR (1944) Mad 254 
= (AIR 1943 Mad 627) (supra) the 
direction to pay . revenue out of the 
rent of the property which was due 
to the landlord was justifiably held to 
be a payment on behalf of the land- 
lord because it was a part of the 
michavaram. That reasoning could 
not apply to Parameswaran’s case, 
1962 Ker LT 404 (supra) because in 
that case there was neither any fixa- 
sion of rent nor any stipulation for 
payment of rent cr michavaram to the 
landlord. 

i. This Court in Cherumanalil 
Lakshmi v. Mulivil Kunninamkandy 
Narayani, (1967) 1 SCR 314 = (AIR 
1967 SC 876) considered as to when a 
transaction would be kanam-kuzhika- 
nam and when a usufructuary 
mortgage. In each case it manifestly 
depends entirely on the terms of the- 
transaction. In Lakshmi’s case, (1967) 
1 SCR 314 = (AIR 1967 SC 876) 
(supra) there was a demise of land 
with fruit bearing trees for 24 years. 
The transfer was for the enjoyment of 
land with trees. The kanam amount 
was Rs. 5000/- in’ one case and Rs. 600 
in the other. The transferees were 
entitled to appropriate the income of 
the land in lieu of interest on the 
kanam amount and to hold the land 
even after the expiry of 24 years until 
the payment of the kanam amount and 
the value of the trees planted by them. 
It was therefore found that all the 
ingredients of kanam-kuzhikanam 
jwere satisfied. The test to be applied 
is. whether the purpose of the trans- 
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action is enjoyment of the property by 
the transferee or whether it is intend- 
ed to secure the repayment of debt 


by transfer of interest in the property.!. 


The mere description of 
the deed as kanam kuzhikanam will 
not be decisive-of the essence of the 
transaction. The description of deed 
by itself isolated from the terms and 
Provisions may- be misleading or a 
misnomer. ` 
; 13. . Counsel for the respon- 
dents relied on the Bench decision of 
the Kerala High Court in Kunhiparan 
v. V. Naicken, 1967 Ker LT 646 = 


(AIR 1968 Ker 38) in support of the | 


proposition that payment of .perquisite 
would indicate that the relationship 
was that of landlord and tenant and 
the name of the document would not 
be sufficient to displace the real terms. 
In Kunhiparan’s case, 1967 Ker LT 646 
= (AIR 1968 Kerala 38) (supra) the 
transaction was described as a 
kudiyiruppu to have the flavour of 
a mortgage but the Court found the 
transaction by the terms, provisions 
and intention of the ‘parties to be a 
lease and not a mortgage. l 


14. The circumstances and the 
conduct of the parties are always a 
very useful guide in ascertaining the 
true character and content of the 
transaction. Counsel for the respon- 
dents relied on the Full Bench deci- 
sion of the Kerala High Court in 
Kunhirama Nambiar v. Pairu Kurup, 
1969 Ker LT 62 = (AIR 1970 Ker 
16) (FB) where the document was a 
kanayadharam and in spite of its 
nomenclature it was held tobe a 
mortgage and not a kanam. 


15. The elements which are 
usually considered relevant to find out 
the intention of the parties, are first 
the proportion of the amount advanc- 
ed to the value of the security; second- 
ly, the rate of interest payable on the 
sum advanced; thirdly, the absence of 
a ‘provision for making improve- 


‘ments and the proportion of the rent 


or ‘purapad’ to the income reserved 
for appropriation towards interest 
and fourthly, the surrounding circum- 
stances at the time of the transac- 
tion, namely that the tarwad was at 
the time of the execution of the docu- 
ment in dire need of money to dis- 
charge debts to indicate that the trans- 


“action was intended to be a mortgage 


and not a lease. It will always be a 
Significant feature in a document as 


ea 
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to whether the jenmom right of tke 
tarwad in the properties has been 
secured for the kanartham by way cf 
mortgage. 


16. The first and foremost 
element to be found fora lease ss 
whether there is the intrinsic inten- 
tion in the written document for en- 
joyment of the property by the trans- 
feree in lieu of rent or perquisites. 
Secondly, the term of renewal of the 
enjoyment would indicate the feature 
of a lease. Thirdly, it hss to be fourd 
out whether there is any provision for 
payment of customary dues. The 
learned Single Judge in the decision of 
the Kerala High Court in Hussan 
Thangal v. Ali, 1961 Ker LT 1033 
rightly said that the use of words like 
‘pattam’ meaning profits would be a 
strong indication of the transaction żo 
be a lease and not a mortgage. 

= 14. The dominant features of a 
mortgage transaction on the other hamd 
would be the ascertainment of the 
ratio of the value of land to the 
amount advanced. If tha ratio of the 
amount advanced bears a substantial 
proportion to the value of the proper-y 
transferred it would be a strong pieze 
of intention and circumstance to in- 
dicate loan and a mortgage. A provi- 
sion entitling the transferee to ask fr 
a return of money by sale of the pro- 
perty would be a very’ important fea- 
ture to indicate that the transaction is 
a loan and a mortgage and not a lease. 
The absence of such a provision, how- 
ever, would not totally repel the trars- 
action to be a mortgage. The execu- 
tion of counter-part is sometimes a 
common feature in the case of posses- 
sory mortgage though the existence of 
a counter-part by itself will not oe 
conclusive of the question. 


The deed understood in the 
light of the surrounding circumstances 
will provide the answer in the facts 
and circumstances of sach case. In 
the present case, emphasis was placed 
by counsel for the appellants on the 
payment of Government revenue Jy 
the transferee. This Court in Pasel 
Bhuder Mavji v. Jat Mamdaji Kalaji 
-|(deceased) through L. Rs. Jat Saheb 
Khan Mamdaji, (1969) 3 SCR 690 = 
{AIR 1969 SC 1196) said that payment 
of revenue and ather dues to the 
State would not clothe the occupants 
with the right of the tenants. Ordi- 
narily, mortgagees under Section 76 
(c) of the Transfer of Property Act 
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.to the grantee 
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in the absence of a contract to the 
contrary pay out of the income of the 
property the Government revenue and 
all other charges of a public nature 
during their possession of such land. 
The High Court in the present case 
correctly said that stipulation in the 
deed of payment of Government reve- 
nue by the transferee was 


‘that by virtue of the grant the 
liability to pay revenue is transferred 
and the grantee who 
had accepted the grant and the liabi- 
lity, when he pays the revenue, pays 
it on his own behalf”, 


The High Court also correctly held 
that a mere direction to pay the reve- 
nue of the property by the grantee, 
particularly when no payment is 
stipulated to be made to the grantor 
or when the payment is not directed 
to be made out of anything which is 
due or payable to the grantor, cannot 
be construed as a payment or rent or 
michavaram to the grantor. 


19. The proportion between the 
amount advanced and the value of the 
property is one of the important tests 
to be taken into consideration in 
deciding the nature of the transaction. 
Where the amount advanced bears a 
substantial proportion to the value of 
the property it is an important 
element indicating that the intention 
was the creation of a mortgage and 
not a tenancy. In the present case, 
the amount for which the properties 
included in Ex. B-6 were sold to the 
first plaintiff under Ex. A-2 was 
Rs. 5000/- out of which Rs. 2500/- was 
to go in discharge of the amount under 
Ex. B-6. The advance, therefore, bore 
a substantial proportion to the value 
of the property. This feature when 
considered along with the fact that 
the document did not provide pay- 
ment of any annual purapped to the] - 
jenmi and that the annual amount 
which was directed to be paid as 
revenue of the property which came 
to Rs. 10-4-0, a paltry recurring 
annual liability, would be an addi- 
tional reason to support the inten- 
tion of the parties that the transac- 
tion was a mortgage and not a 
tenancy. 


20. It is significant that after 
the execution of Ex. B-6 defendants 
Nos. 1 and 2 entered into a partition 
agreement evidenced by Ex. A-3. 
The partition deed included transac- 


tions called kanam other than the dis- 
puted one forming the subject-matter 
of the suit.. In almost all the pro- 
perties held under kanam there was 
division by metes and bounds, but 
with regard to Ex. B-6 and the amount 


of Rs. 2000/- there was no division by 


metes and bounds. This would also 
point to the conclusion that the defen- 
dants Nos. 1 and 2 -never treated 
Ex, B-6 as creating a tenancy. 


21. In the present case the 
features which favour the construction 
of the transaction to be a mortgage 
and not a lease are; first, that there 


is no provision for renewal: secondly, - 


there is no provision for payment of 
customary dues; thirdly, the property 
was to be enjoyed by the defendants 
by way of interest on their advance 
after payment of land tax to the State 
fourthly, the payment of land tax is 
not a deduction from rent or perqui- 
sites; fifthly, there is a provision for 
surrendering the property with a 
registered release at the cost of 
the transferees on the receipt of the 
consideration of kanam and the 
balance amount; sixthly, when the 
consideration is paid back the counter- 


pattam deeds and prior deeds would . 


be returned: and finally, there is lia- 
bility to pay interest on the ad- 
vance and possession. and enjoy- 
ment of profits of the property is in 
lieu of interest. . 

22. For these reasons we are of 
opinion that the High Court was 
_ correct in its conclusion as to the 

nature of the transaction being a 
mortgage and not a lease. The appeal 
fails and is dismissed with costs. 

Appeal dismissed. 
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ministrative grounds, of an officiating 
Superintendent of Police (whose name 
was included in List 2 of Indian Police 


Service Scheme) to his substantive ` 


post, assuming the Scheme provisions 
had the effect of statutory rules and 
regulations, does not _amount to 
‘punishment? — (X-Ref.: — Indian 
Police Service | Scheme, Para 4 (ii) 


(b)). (Para 12) 


The order of reversion . therefore 
is not bad for non-compliance with the 
provisions of Article 311 (2). There 
was no bar to such reversion by rea- 
son of the inclusion of the officer’s 
name in List II. The said list merely 
ensured that the officers whose names 
were borne thereon would’ be watch- 
ed for the space of five years and 
they might be absorbed in the All 
India Service even within the said 


period as a result of periodical re-. 


views. Although reversion on the 


ground of unfitness was mentioned in — 


the scheme the possibility of such 
reversion when there was no available 
post in the cadre of Superintendents 
of Police was not ruled out. As the 
officers in List II had no right to be 
absorbed in the Indian Police Service 
immediately the direction in the 
scheme that “officers placed in List II 
will continue to hold their present 
post” merely meant that they would 
not be made to go out of their . posts 
except on justifiable grounds. Hold- 
ing a post in an officiating capacity as 
a Superintendent of Police did not 
entitle the holder to continue in that 
post even if officers senior to him 
who were on leave or had been sent 
out of the State on deputation were to 
come back to the State and there was 
no room in the cadre to absorb them 
all. All that paragraph 4 (iii) (b) in 
the Scheme ensured was that if they 
were found fit within five years they 
would be absorbed in the All India 
Service cadre. If they were not 
found fit after the end of that period 
they could be reverted to post outside 
the cadre of the Indian Police Service 
or made to retire unless their names 
were also included in List III. 


(Para 12) ` 


M/s. M. C. Setalvad and Bishan 
Narain, Sr. Advocates, (M/s. Jawahar 
Lal Gupta and P. C. Bhartari, Advo- 
cates, with them), for Appellant; M/s. 
Harbans Singh and R. N. Sachthey, 
Advocates, for Respondent. 
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- The following Judgment of the 
Court was delivered by 


MITTER, J.: — The appellant who 
originally belonged to the police sər- 
vice in the State of Patiala and was 
promoted to officiate as a Supecin- 


tendent of Police on 11th February, 


1950 in the erstwhile State of Pepsu 
filed a suit against the State of Pun ab 
in January 1961 for a declaration to 
the effect that the order of che 
Pepsu Government dat2d ist Dec=m- 
ber, 1954 reverting him ‘to the post of 
Deputy Superintendent of Police ‘she 
substantive post whick was formərly 
held by him) was unconstitutional end 
void and that he was entitled to all 
the rights by way of arrears of sa_ary 
and aliowances, etc., of the post of 
Superintendent of Police and that he 
continued as such in that capacity 
even after the date of the impugned 
order. The suit was dismissed by the 
Subordinate Judge of Patiala and his 
appeal to the Punjab High Court met 
with no better fate. He has come to 
this Court by a certificate grantec by 
the High Court under Article 13 (1) 
(c) of the Constitution. 


2. The relevant facts are as 
follows. The appellant started his 
career in the police service in the year 
1942 as an Assistant Superintendert of 
Police in the former State of Patiala. 
On the formation of the State of Papsu 
he started to function in the same ca- 
pacity in the said State. In 1950 
he was promoted to officiate = a 
Superintendent of Police. It aprears 
that a scheme known as the Incian 
Police Service Scheme was extended 
to Papsu in the year 1950. The ap- 
pellant was one of several persons who 
were called up for interview betore 
the Federal Public Service Commis- 
sion in June 1950 under the orders of 
the Papsu Government and his rame 
was placed on what was styled the 
Second List in the abcve scheme alter 
the interview. He continued working 
as an officiating Superintenden: of 
Police without being confirmed in that 
post. On December 1, 1954 he was 
reverted to his substantive rank of 
Deputy Superintendent of Police by 
an order of the Inspector Genera. of 
Police and he was directed to make 
over charge to one S. Ajaib S-ngh, 
Superintendent of Police. As he was 
on leave at that tims he was fiven 
liberty to procéed on leave from -zhat 
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date after submitting a formal charge 
report. 


3. The appellant’s case before 
the Subordinate Judge in substance 
was that the inclusion of his name in 
List II of the scheme mentioned gave 
him a right to continue as an officiat- 
ing Superintendent of Police for five 
years and his reversion within that 
period to his substantive post amount~ 
ed to. a punishment; the order of 
reversion was bad as there was no 
compliance with the provisions of Arti- 
cle 311 of the Constitution. He also 
complained that while he was revert- 
ed persons who were junior to him in 
the sense that their names had not 
been approved by the Special Recruit- 
ment Board for inclusion in any of the 
Lists set forth in the Police Service 
Scheme were allowed to continue in 
their posts as officiating Superintend- 
ents of Police: the order of reversion 
was bad because of discrimination. 
He thus complained of loss of senio- © 


‘rity and postponement of chances of 


promotion in violation of his rights. 


4, The defence set up in the 
written statement of the State of Pun- 


-jab was that the reversion was not by 


way of penalty and did not affect the 
appellant’s chances of promotion. It 
was further pleaded that the inclusion 
of the appellant’s name in List II did 
not entitle him to be absorbed 
immediately in the Indian Police Ser- 
vice cadre. Neither did it confer 
any right of seniority over other offi- 
cers of the same rank. The reversion 
had been effected purely on admin- 
istrative grounds as there was no 
vacancy in which he could be allowed 


_to work as a Superintendent of Police 


and consequently there was no reduc- 
tion in rank of the appellant. . Arti- 


‘cle 311 of the Constitution did not in 


the circumstances of the case apply to 
the appellant. 


5. The issue on which the ap- 
pellant lost before the trial Judge was 
“whether the order dated Ist Decem- 
ber, 1954 reverting the plaintiff to the 
post of Deputy Superintendent’ of 
Police was illegal, unconstitutional and 
void and not binding on him for 
reasons. given in paragraph 7 of the 
plaint?” The learned Subordinate ` 
Judge held, that the order of Ist 
December, 1954 was not made by way 
of punishment and the plaintiff had 
failed to prove that there was any dis- 





Suced at the trial stage. 
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crimination against him in favour of 
any persons junior to him 


6. No oral evidence ` was ad- 
When the 
matter appeared before the High 
Tourt in the appellate stage, the ap- 
vellant wanted to have himself 
axamined orally and the High Court 
allowed that application. The plaintiff- 
appellant was then examined before 
“he Subordinate Judge. He stated in 
nis examination-in-chief that when 
je was reverted from the rank of 
Superintendent of Police three per- 
sons, Ram Singh, Daljit Singh and 
Harpaul Singh who were also working 
in the same capacity as himself and 
officiating in the cadre of Superinten- 
dents of Police but whose names were 
nat borne on List II of the Police 
Service Scheme on Ist December, 1954 
were allowed to function as before: 
besides them there was another per- 
son Kanwar Sain who although junior 
to him was allowed to continue as 
Superintendent of Police, Civil 
Defence, in an officiating capacity. 
His further statement was that after 
ist December, 1954 two persons by 
name Piara Lal and Karam Singh 
were promoted as Superintendents of 
Police in March 1955 and June 1956 
respectively and on these occasions his 


-case was not considered for promotion. 


In his cross-examination he admitted 
that if the Indian Police Service 
Scheme had not been extended to 
Pepsu, Ram Singh, Harpaul Singh and 
Daljit Singh would have to be treated 
zs senior to him in the civil list. 

7. As the stand taken by the 
eppellant rests on his claim based on 
the inclusion of his name in List II of 
the Indian Police Service Scheme it 
is necessary to examine the same and 
tnd out what right it gave him. The 
Scheme, an exhibit in this case, shows 
that it was meant to provide “for the 
extension of the organisation of the 
Indian Police Service’ so that senior 
police officers could þe available to 
the Government of the States and the 
Union of States in India. The primary 
cbjiect of the extension was to main- 
tain and where necessary introduce 
a standard of efficiency at the highest 
administrative level in the States 
comparable to that maintained in all 
Provincial Governments and at the 
Centre. The scheme was extended to 
numerous States including Pepsu. 
Clause 4 of the Scheme shows the 
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initial constitution of the service. I 
laid down steps to afford opportunities 
to existing incumbents of the posts to 
be eneadred and all officers holding 
posts of similar status were to be con- 
‘sidered to be the first and primary 
source for recruitment to the State 
cadre of the Indian Police Service ati 
its initial constitution. This was done 
by each State Government setting up 
a Selection Board 
with the Government of India. The 
Board was to review cases of all offi- 
cers of the State Government of the 
description mentioned, make a preli- 
minary selection from among them of 
all officers of the State Government of 
the specified descriptions who were 
suitable for inclusion in one or the 
other of the three lists referred to in 
the subsequent paragraph. The First 
List was to contain names of officers 
who were considered suitable for im- 
mediate appointment to- the Indian 
Police Service subject to probation, 
with reference to the minimum All 
India Standard adopted in assessing the 
suitability of Provincial Service Offi- 
cers. The second list was to-“contain 
names of officers who though not up 
to the required standard immediately 
showed sufficient promise to render it 


likelv that they would attain such © 
experience | 


standard, with further 
during a period not exceeding five 
years”. Officers in List I were to be 
immediately appointed to the Indian 
Police Service in the State cadre con~ 
cerned subject to a probation. The 
scheme provided that 


“Officers in List II will continue ~ 


to hold their present post but will ‘not 
be absorbed in the Indian Police Ser- 
vice immediately. Their work will be 


watched during the next five years and’ 


they will be absorbed in the All India 
Service as a 
reviews as and when they are found 
fit for the service. Those of them who 
are not found fit within the period of 
five years will either be reverted to 
posts outside the cadre of the Indian 
Police Service or retire as the State 
Government concerned might think fit, 
ae they are also included in List 


8. The Order of the Inspector 
General of Police dated December 1, 
1954 was worded as follows:— 

“I am directed to inform you that, 
on having been relieved by S. Ajaib 
Singh, Superintendent of Police, 


in consultation . 


result of periodical ` 


you 


" 


& 
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are reverted to your substantive rank 
of Deputy Superintendent of Pole, 
with effect from today. You may pro- 
ceed on leave from today after subrxit- 
ting formal charge report.” 
By itself the order is unexceptioneble 
in that it merely directed the appal- 
lant who was serving in an officiating 
capacity to go back to his substan-ve 
post. There is no stigma cast on rim 
. and no adverse remark against his 
character or efficiency. If it be a 
fact that he was reverted for admin- 
istrative reasons he could not comp- ain 
except on the ground that the inc_u- 
sion of his name in List II gave 1im 
a right to hold the post of ihe 
Superintendent of Police in an oñ- 
. ciating capacity for five years. Apart 
from the consideration of the rigats 
based on the inclusion of his name in 
the said list he could have no grev- 
ance about the retention of Eam 
Singh, Daljit Singh and Harpal Sirgh 
in the cadre of officiating Superin-en- 
dents of Police. -He could only base 
his 
Kanwar Sain who was junior to im 
in the cadre in preference to himself 
Kanwar Sain, it appears from -he 
notes regarding the representation of 
the appellant with regard to rever- 
sion made by the Inspector General of 
Police, could not be reverted as he 
was at the material point of time on 
deputation from Madhya Pradesh 
Government on particular terms on 
contract basis and it could not Lave 
been in the interest of ‘Governm=ant 
to terminate his services earlier than 
the scheduled period. 


9. It is also of interest to zote 
that the reversion of the appellant was 
ordered after mature considera’ion. 
A note prepared at the office of the 
Inspector General of Police which <lso 
bears the endorsement of the Chief 
Secretary and the Chief Mimster 


shows that Ajaib Singh Gill who had- 


completed 23 years and 7 months af 
service was due back from leave on 
Ist December, 1954 and he had te be 
retained for another year and Jve 
months before he could he pension- 
ed off. As there was no job of S$. P. 
lying vacant in Pepsu at the moment 
it was suggested that the appelant 
who was the “junior (most) D. S. P.” 
officiating as S. P. shauld revert and 
S. Ajaib Singh should be posted ir. his 
place. 


Gurdev Singh v. Staze of Punjab 


complaint on the retention of 


[Prs. 8-11] S. C. 1583 


10. If the above note was a 
genuine document — and we have no 
reason to hold that it was otherwise 
— it is quite clear that the appel- 
lant was not sought to be reverted be- 


‘ cause of any shortcoming but because 


room had to be made for S. Ajaib 
Singh Gill and the axe fell on the ap- 
pellant as he was considered to be 
the person at the bottom of the list 
of officers officiating as Superintendent 
of Police. It is true that Kanwar 
Sain’s name does not occur in this 
note but if Kanwar Sain was on 
deputation from Madhya Pradesh 
Governtnent on a contract basis no 
exception can be taken to his having 
been retained in preference to the 
appellant. : 


11. It appears that in dismiss- 
ing the appeal of the appellant to the 
High Court, the learned Judges pro- 
ceeded on the assumption that the 
Indian Police Service Scheme was 
legally binding and its provisions 
would have the’ same effect as the 
statutory rules and regulations. We 
may proceed to dispose of the appeal 
on the same assumption. The learn~ 
ed Judges of the High Court took the 
view that the appellant’s grievance 
even based on List IT could not be 
upheld because he had been found un- 
fit for retention in List II. The High 
Court apparently came to take this 
view on the strength of a document 
which was exhibited as C-2. The 
letter Ex. C-2 dated September 8, 1956 
was addressed by the Deputy Secre- 
tary to the Government of India to 
the Chief Secretary to the Govern- 
ment of Pepsu. It purports to show 
that the Chief Secretary’s memoran- 
dum to the Government of India on 
August 13, 1956 containing the assess- 
ment of the State Government in res- | 
pect of the work of Siasat Singh 
Sekhon and Gurdev Singh Sindhu and 
the finding that these two officers 
were not fit to be recommended for 
appointment to the Indian Police Ser- 
vice cadre in accordance with the 
provisions contained in paragraph 4 
(iii) (b) of the said extension was ac- 
cepted by the Government of India. As 
the letter of the Chief Secretary dated 
13th August, 1956 was not produced 
before the Court we are not in a posi~ 
lion to say when the assessment of 
the work of the appellant in connec~ 
tion with the retention of his name in 
List II was made, i.e, whether. it 
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was before Ist December, 1954 or sub- 
sequent thereto and in our view the 
High Court should not have relied on 
this document. Moreover, the ground 
for reverting the appellant to the sub- 
stantive post of Deputy Superinten- 
Jent of Police as borne out by the note 
srepared in the office of the Inspector 
“eneral of Police and acceded to by 
the Chief Minister made no reference 
zo any such assessment. It is also 
noteworthy that no such ground was 
Dut forward in the written statement 
‘where the only plea raised was 
‘Sounded on administrative conveni- 
ence, 


12. Even though we find our- 
selves unable to uphold the judgment 
of the High Court based on the con- 
sents of Ex. C-2, we take the view 
that the reversion was justified on ad- 
ministrative grounds and, there was no 
bar to such reversion by reason of the 
inclusion of the appellants name in 
List II. The said list merely ensured 
{that the officers whose names were 
borne thereon would be watched for 
the space of five years and they might 
be absorbed in the All India Service 
even within the said period as a result 
of periodical reviews. Although re- 
version on the ground of unfitness was 
mentioned in the scheme the possibi- 
lity of such reversion when there was 
no available post in the cadre of 
Superintendents of Police was not 
ruled out. As the officers in List IT 
had no right to be absorbed in the 
Indian Police Service immediately the 

cirection in the scheme that “officers 
placed in List II will continue to -hold 
their present post” merely meant that 
they would not be made to go out of 
their posts except on justifiable 
grounds. Holding a post in an off- 
dating capacity as a Superintendent 
cf Police did not entitle the appel- 
lant to continue in that post even if 
cfficers senior to him who were on 


leave or had been sent out of the. 


State on deputation were to come back 
-Ito the State and there was no room 
in the cadre to absorb them all. . All 
that paragraph 4 (iii) (b) ensured was 


taat if they were found fit within five. 


years they would be absorbed in the 
All India Service cadre. If they were 
rot found fit after the end of that 
ceriod they could be reverted to posts 
outside the cadre of the Indian Police 
Service or made to retire unless their 


games were also included in List Tit 


A. I. R. 


— a contingency which has not arisen 
in this case. In our view, although 
the order of the High Court cannot 
be upheld on the ground mentioned 
in the judgment, the order cannot be 
quashed for reasons indicated by us. 
The appeal is therefore dismissed, but, 
in the circumstances of this case we 
make no order as to costs. 


_ Appeal dismissed. 





AIR 1971 SUPREME COURT 1584 
(V 58 C 328) 


(From: Calcutta) 


` §. M. SIKRI, C. J., 
P. JAGANMOHAN REDDY AND 
IL. D. DUA, JJ. 


Vivian Rodrick, Appellant v. The 
State of West Bengal, Respondent. 

Criminal Appeal No. 137 of 1970, 
D/- 27-1-1971. 

Penal Code (1860), Section 302 — 
Extremely excessive delay in tbe dis- 
posal of the case of the accused-ap- 
pellant would by 
for imposing a lesser sentence of im- 
prisonment for life and the matter 
should not be left for a mercy deci- 
sion of State Government under Sec- 
tion 402, Criminal P. C. — Decision 
of Calcutta High Court, Reversed. 

(Para 6) 

Cases Referred: Chronological Paras - 
(1954) ATR 1954 SC 278 (V 41), 

Nawab Singh v. State of Uttar 

Pradesh 4,5 
(1944) ATR 1944 FC 1 (V 31) = 

1944 FCR 61, Piare Dusadh 

v. King Emperor 4 

The following Judgment of the 
Court was delivered by 

SIKRI, C. J.: — In this case spe- 
cial leave was limited to the question 
of sentence only. The relevant facts 
for determining ‘this point are as 
follows: The appellant, Vivian Rodrick 
was tried by the High Court of 
Calcutta, in exercise of its original 
jurisdiction, having been committed to 
stand his trial by the Presidency 
Magistrate as early as July 31, 1963. 
The substance of the charges against 
the appellant were as follows: : 

(i) that on January 13, 1963 the ap- 
pellant was a member of an unlawful 
assembly guilty of rioting, being arm- 
ed with deadly weapons and as such 
punishable under Section 148, I. P. C; 
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itself be sufficient — 


‘ 
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(ii) that on January 13, 1963 -he 
appellant committed the murder of 
one Vincent D’Rozario and thereby 
committed an offence punishable under 
Section 302, I. P. C.; an 


(iii) that on January 13, 1963 he 
appellant was in possession of explo- 
sive substances for unlawful object end 


thereby committed an offence under: 


Pig 5 of the Explosive Substances 
ct 

Four other persons, Stanley Rodrick, 
Ranjit Mandal, Simon Das and Ranjit 
Biswas were also tried jointly with the 
appellant and convicted under Sec- 
tion 302 read with Section 149, and 
also under Section 148, L P. C. The 
jury returned a unanimous verdict of 
guilty against the appellant and on 
September 4, 1964 the presiding Judge 
convicted the appellant under Section 
302, I. P. C., and senzenced him to 
death. At the trial the appellant was 
also convicted for offences under Sec- 
tion 148, I. P. C., and Section 5 of the 
Explosive Substances Act, and sentenc- 
ed to rigorous imprisonment for -wọ 
years and three years respectively. 
The terms of imprisonment were 
directed to run concurrently. 


2. The appellant filed a pti- 
tion of appeal under Section 411-A, 
Criminal P. C., on Sepiember 7, 1364, 
challenging his conviction and the sen- 
tences imposed on h The Eigh 
Court, by its judgment dated Septam- 
ber 19, 1967 in Criminal Appeal No. 5 
of 1964, confirmed the conviction and 
sentences imposed on the appellant. 
In considering the question of sentence 
the High Court observed that 

“the murder was a premeditated 

and cold-blooded one. There was not 
the slightest provocation from the side 
of the deceased. This is undoubted_y a 
fit case for capital punishment. No 
question of showing any leniency on 
the ground of tenderness of age arises 
-as the appellant is now aged ahout 
35 years”. ; 
It was urged before the High Court 
that the sentence of death should be 
reduced to rigorous imprisonment for 
Jife on account of the long delay chat 
had taken place in hearing the appeal 
Although the High Court regretted. the 
delay and the consequent mental 
suffering undergone by the conde-mn- 
ed prisoner, it felt that the 

“delay in executing the death sen- 
tence was not by itself a suffident 
ground for which the Court should 
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_to appeal to this 


V. Rodrick v. State, of West Bengal (Sikri C. J.) [Prs. 1-5] S. C. 1585 


exercise its jurisdiction to commute 
the death sentence to one of imprison- 
ment for life”. 


3. The appellant sought leave 
t Court against the 
judgment of the High Court on 
October 21, 1967, and the same was 
refused on January 8, 1968. Having 
obtained special leave, the .appellant 
filed an appeal to this Court (Criminal , 
Appeal No. 190 of 1968). By its judg- 
ment dated April 30, 1969, this Court 
set aside the judgmenť and order of 
the High Court, dated September 19, 
1967, and remanded the appeal to the 
High Court for fresh disposal and 
hearing in accordance with law and in 
the light of the observations contained 
in this Court’s judgment. This Court 
in its judgment in Cr. App. No. 190 of 
1968 observed, regarding the four 
other co-accused, as follows: 


“Though the conviction was for an ` 
offence under Section 302 read with 
Section 149, I. P. C. curiously they 
were sentenced to varying terms of 
imprisonment, and none of them 
challenged their conviction in ap- 
peals”. 


4. On remand the appeal was 
again dismissed by the High Court on 
February . 6, 1970. Chakrabarti, J., 
with whom Amaresh Chandra Roy, J; 
agreed. again considered the question 
of sentence and held that although 
there had been a delay of more than 
five years in executing the death sen- 
tence that was not by itself sufficient 
ground for commuting the death 
sentence. The High Court referred to 
Nawab Singh v. The State of Uttar 
Pradesh, AIR 1954 SC 278 and Piare 
Dusadh v. King Emperor, (1944) FCR 
61 = (AIR 1944 FC 1). As the High 
Court did not find any extenuating 
circumstances whatsoever that would 
justify its taking a lenient view in 
the matter, it left to the State Govern- 
ment to take a decision as to whether 
it should, on account of inordinate de- 
lay in executing the sentence, exer- 
cise its powers under Section 402, Cri- 
minal P. C. 


5. The Jearned counsel for the 
appellant? contends that the matter 
should not have been left to the State 
Government. In Nawab Singh v. The 
State of Uttar Pradesh, AIR 1954 SC 
278 which has been referred ‘to by 
the High Court in its judgment dated 
February 6, 1970, it is observed: 
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_ “It is true that in proper cases an 
inordinate delay in the execution of 
the death sentence may be regarded as 
a ground for commuting it, but we 
desire to point out that this is no 
rule of law and is a matter primarily. 
for consideration of the local Govern- 
ment. If the Court has to exercise a 
discretion in such matter, the other 
facts of such case would have to be 


` taken into consideration. In the case 


before us, we find that the murder was 
a cruel and deliberate one and there 
was no extenuating circumstance 
whatsoever which would justify us in 
ordering a commutation of the death 
sentence”. . 


6. Té seems to us that the 
extremely excessive delay in the dis- 
posal of the case of the appellant 
would by itself be sufficient for impos- 


ing a lesser sentence of imprisonment’ 


for life under Section 302. Section 
302, I. P, C., prescribes two alternate 
sentences, namely, death sentence or 
imprisonment for life, and when there 
has been inordinate delay in the dis- 
posal of the appeal by the High Court 
it seems to us that it is a relevant 
factor for the High Court to take into 
zonsideration for imposing the lesser 
sentence. In this particular case, as 
pointed out above, the appellant was 
zommitted to trial by the Presidency 
Magistrate as early as July 31, 1963, 
and he was convicted by the Trial 
Judge on September 4, 1964. It is 
now January 1971, and the appellant 
has been for more than six years 
under the fear of sentence of death. 


- This must have caused him unimagin- 


able mental agony. In our opinion if 
would be inhuman to make him suffer 
till the Government decides the matter 
m a mercy petition. We consider 
that this is now a fit case for awarding 
ihe sentence of imprisonment for 
life. Accordingly we accept the 
appeal, set aside the order of the High 
Tourt awarding death sentence and 
award a sentence of imprisonment for 
ife. The sentences under Section 148, 
I. P. C., and Section 5 of the Explo- 
sive Substances Act and under Sec- 
oo 302, L P. C., shall run concurrent- 
aya i 


Appeal allowed.’ 


| aE 
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AIR 1971 SUPREME COURT 1586 
(V 58 C 329) 


(From: Allahabad)* 


C. A. VAIDIALINGAM AND A N. 
RAY, JJ. 


The State of U. P. and another, 
Appellants v. Jaggo alias Jagdish and 
others, Respondents. 

Criminal Appeal No. 21 of 1968, 
D/- 30-3-1971, . 


(A) Criminal P. C. (1898), S. 286 — 
All witnesses of the prosecution need 
not be called but witness whose evi-. 
dence is essential to the unfolding of 
the narrative must be called. His ab- 
sence seriously affects the truth of the 
prosecution case. AIR 1954 SC 51, 
AIR 1915 Cal 545 and AIR 1936 PC 
289, Rel. on. (Para 15) 


(B) Evidence Act (1872), S. 154 — 
Mere presentation of. an application by 
the prosecution that a certain witness 
had been won over is not conclusive 
of the allegation. In such a case the 
witness can be produced for cross- 


examination by the accused which 
would elicit correct facts. (Criminal 
P. C. (1898), Section 286) (Para 16) 


Cases Referred: Chronological Paras 
(1954) AIR 1954 SC 51 (V 41) = 
1954 SCR 475, Habeeb Moham- __ 
__mad v., State of Hyderabad 15, 16 
(1936) AIR 1936 PC 289 (V 23) = 
37 Cri LJ 963, Stephen Senevi- 
ratne v. The King 16 
(1915) ATR 1915 Cal 545 (V 2) = 
ILR 42 Cal 422, Ram Ranjan 
Roy v. Emperor 


Mr. O. P. Rana, Advocate, for Ap- 
pellant No. 1; M/s. O. P. Rana, R. 
Bana and Promod Swarup, Advocates, 
for Appellant No. 2; Mr. -Debabrata 
Mukherjee, Sr. Advocate, (M/s. R. N. 
Raizada and H. K. Puri, Advocates, 
with him), for Respondents Nos. 1, 3 
and 4; Mr. S. M. Jain, Advocate, 
amicus curiae, for Respondents Nos. 5 
and 6; Mr. U. P. Singh, Advocate, for 
Respondent No. 7. 

The following Judgment of the 
Court was delivered by 

RAY, J.: This is an appeal by spe- 
cial leave from the judgment dated 17 
March, 1967 of the High Court at 
Allahabad acquitting all the accused, 
Se ee A AES Ee eee 


*(Cri. Appl. No. 267 of 1966 and Ref 
No. 27 of 1966, D/- 17-3-1967 — All.) 
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setting aside their convictions and 
sentences passed by the Sessions Judge, 
Agra and rejecting the reference made 
-by the Sessions Judge, Agra for ccn- 
firmation of death sentences pass2d 
upon the accused Sri Mohan, Hari 
Mohan and Ishaq alias Irshad. 

2. There were 7 accused. Thay 
were Juggo alias 
Mohan, Sri Mohan, Hari Mohen, 
Sri Chand, Sri Narayan and Isheq. 
Madan Mohan, Sri Mchan and Hari 
Mohan were 
sad. Sri Chand and Sri Narayan 
were sons of Ninua Ram Ishaq 
‘was the servant of Madan Mohan, 
Sri Mohan and Hari Mohan. They 
were charged for the murder of Lelu 
alias Raj Gopal. AHN the accused ex- 
cepting Jaggo alias Jagdish were com- 
mitted under section 148 of the Indian 
Penal Code and section 302 read w-th 
section 149 of the Indian Penal Code. 
Jaggo was committed under section 147 
of the Indian Penal Code and S. £02 
read with section 149 of the Indian 
Penal Code. 3 

3. The prosecution case vas 
that Lalu was pairokar of Kali Charan 
in a criminal case filed by him against 
Jaggo and another person named 
Iqbal. On 17 July, 1965 the day fixed 
for hearing of the case, Sri Chand and 
Madan Mohan abused Lalu and threa- 
tened him for doing pairvi in that cri- 
minal case. The same evening Lalu 
was talking to Ramesh, Tara Chend 
and Munna Lal at Bhogipura crossing 
at Agra City in front of Sarwan’s shop. 
All the accused suddenly - came end 
shouted at Lalu that they would teech 

a lesson. Lalu ran inside ~he 
lane between the shops of Sita 
Ram and Lal Singh. The accused 
pursued him Lalu was overtaken 
The accused assaulted Lalu even after 
he had fallen. A number of persons 
including Munna Lal, Girja Prasad, 
Bahadur Singh, Sarwan, Hari Babu, 
Tara Chand and Ramesh Chand are 
said to have witnessed the occurrerce. 
After giving numerous blows the ac- 
cused ran away. Munna Lal and Sar- 
wan took Lalu in a rickshaw to a tos- 
pital. Dr. Balbir Singh examined Lalu 
at 10 pm. Munna Lal wrote a report 
and took it to Police Station at Leha 
Mandi and lodged it there shortly after 
10 p.m. Lalu died after mid-night. 


4, The post-mortem examina- 
tion was held in the early hours of the 
morning. The death was due to shock 


State of U. P. v. Jasge (Ray J.) 


Jagdish, Madan - 


sons of Gaya Pira- 
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and haemorrhage as a result of the 
injuries which were noted to be thirty 
eight in number. 


5. The Sessions Court held that 
all the accused were guilty. 


6. There were five witnesses 
Munna Lal, Sita Ram, Bhikari, Sarwan 
and Tara Chand. The prosecution 
called them as eye-witnesses. The 
Sessions Court accepted the evidence 
of each of them and gave the follow- 
ing reasons. The witness Munna Lal 
is Lalu’s brother. The relationship of 
Munna Lal should be a reason for “a 
strict scrutiny” of the evidence of 
Munna Lal so that “the possibility of 
false implication of the accused on ac- 
count of enmity should be avoided’. 
On a scrutiny of the evidence of Munna 
Lal, the statement was worthy of cre- 
dence. Munna Lal was a truthful 
witness because he did not deny the 
fact that he appeared as a witness 
against Sri Narain and Sri Chand. 
Sita Ram admitted his connection with 
Lalu and Kali Charan and that would 


Show that Sita Ram was a trust- 


worthy witness. The evidence of Sita 
Ram was corroborated by the state- 
ment of independent witness like 
Bhikari Lal. The absence of the name 
of Sita Ram from the first information 
report was not a ground for rejecting 
his evidence. Bhikari Lal was not 
mentioned in the first information re- 
port. Bhikari’s house was near the 
place of the occurrence and Bhikari 
was expected to be at his house. 
Bhikari’s presence at the time of the 
occurrence was found to be proved by 
reliable evidence. Bhikari was a 
surety for one Kali Charan. Bhikari 
admitted the fact and therefore he 
was a truthful witness. Sarwan’s evi- 
dence was challenged on the ground 
that once he had filed an application 
against Madan Mohan. His ‘evidence 
was corroborated by other facts. and 
circumstances. He was a witness of 
the locality. His name was mention- 
ed in the first information report. He 
corroborated Munna Lal. Tara Chand’s 
evidence was challenged by the ac- 
cused on the ground that Tara Chand 
was a partyman of Krishna Swarup 
Upadhyaya. There was no evidence 
worth reliance that Krishna Swarup 
Upadhyaya had any hand in the pro- 
secution of the case. ; 

7. The Sessions Court dealt 


with the medical evidence that some 
of the injuries could be caused with 
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knife and held that the medical evi- 
dence corroborated the statements of 
the eye-witnesses. Bhikari, Sarvan 


and Tara Chand were described by the © 


Sessions Court to be independent wit- 
nesses who could not be said to be 


‘inimical to.the accused. 


8 The Sessions Court found 
that the medical evidence established 
that Lalu received a number of incis- 
ed wounds and the injuries in the 
opinion of the doctor were sufficient 
in ordinary course of nature to cause 
death of Lalu. The Sessions Court 
held that Lalu died as a result. of the 
injuries which he received. 


9. The High Court held that 
all the eye-witnesses were partisan 
witnesses. 
be involved in proceedings under Sec- 
tion 107/117 of the Criminal Procedure 


‘Code along with Krishna Swarup 


Updhyaya. ‘That case was started by 
a person called Gopi about two years 
prior. to the alleged occurrence. 
shna Swarup Upadhyaya was acquit- 
ted. The others were convicted. Gopi 
was said to belong to the party of the 
accused in the present case. The High 
Court therefore found that Munna Lal 
was on inimical terms against the ac- 
cused. Sarwan admitted that he had 
been threatened -by Sri Mohan and 
Sarwan had filed an application against 
Sri Mohan. Sarwan also - admitted 
that Sri Mohan had assaulted him 
Sarwan admitted that he had made an 
application against Madan Mohan. 
Hari Mohan and Sri Mohan were the 
brothers of. Madan Mohan and Ishaq 
was their servant. The High Court 
held that it was clear that Sarwan was 
on inimical terms with some of the 


_aecused. Tara Chand had stood surety 


for Gopal in an assault-case. Sita Ram 
admitted.that the police had started a 
case against Lalu, Kali Charan, Gopal 
and Puran. Gopal and Kali Charan 
were-co-accused in the case in which 
Tarachand stood surety for Gopal. 
The accused were parties in a case 
filed by Kali Charan under Section 324 
of the Indian Penal Code. Sita Ram 
admitted that he was a party with 
Krishna Swarup Upadhyaya in a case 
under Sections 107/117 of the Crimi- 
nal Procedure Code. Kali Charan 
stood surety for Gopal in a case under 
Sections 107/117 of the Criminal Pro- 
cedure Code. Sita Ram himself stood 
surety for Kali Charan in a case in 
which Kali Charan, Gopal and Puran 
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Munna Lal was found to 


Kri- 


A.I. R. 


and Lalu were co-accused. The High 
Court therefore found that Sita Ram 
had interest in favour of Kali Charan 
and against the accused who were the 
accused in the case filed by Kali Charan 


under Section 324 of the Indian Penal 


Code. Bhikari admitted that he had 
stood surety for Kali Charan in the 
assault case. The High Court found 
that Sita Ram and Bhikari who were 
not mentioned in the first information 
report had been sureties for Kali 


Charan in the assault case. 


- 10. It was said by counsel for 
the appellant that the following 
features would indicate that the pro- 
secution case was true. The -first 
information report was lodged within 
20 minutes. Munna Lal though a rela- 
tion to Lalu would be the last person 
to allow the culprit to go away un- 
punished. Munna  Lal’s’ evidence 
should be therefore all the more 
believed. Bhikari,- Sarwan and Tara 
Chand were not relations and were 
independent witnesses who had no 
enmity against the accused. It was also 
said that the High Court did not con- 
sider the evidence of Bhikari and Sita 
Ram. Though motive may not be 
necessary in all cases, it was said that 
the High Court did not deal with the 
question of motive. All these con- 
tentions turn on the evidence of the 
eye-witnesses. . 


1. Counsel on behalf of the 
appellant contended that the Sessions 
Court considered the criticism against 
the witnesses and gave reasons as to 
why the evidence of the witnesses was 
acceptable whereas the High Court did 
not give any reason; It was emphasis- 
ed on behalf of the appellant that 


Munna Lal who was a relation should 


have particular reasons to see that the 
real culprit was punished and there- - 
fore Munna Lal’s evidence should be 
accepted. The Sessions Court did not 
give any reason as to why in spite of 
relationship Munna Lal’s evidence was 
acceptable. Merely saying that the 
evidence was carefully scrutinised or 
saying that Munna Lal was a truth- 
ful person because of his admission 
of appearing as a witness against Sri 
Narain and Sri Chand, does not by it- 
self give any reason for holding that 
Munna Lal is a truthful witness. 
Munna Lal could not deny the factum 
of giving evidence in. that criminal 
case. It would be impossible to deny 
his association in that case. The High 


1971 © 


Court did not characterise Munna Lal 
as a partisan witness on the ground of 
relation but on the entirely differant 
ground that Munna Lal was involved 
in proceedings along with Krishna 
Swarup Upadhyaya. That case was 
brought by a person called Gopi who 
belonged to party of the accused. 
Krishna Swarup Upadhyaya was ac- 
quitted. Sarwan’s filing the applica- 
tion against Madan Mohan was not a 
ground for rejecting his testimony by 
the Sessions Court. Sarwan filed ap- 
plications against Sri Mohan and 
Madan Mohan who were accused in 
the present appeal. The High Ccurt 
therefore gave a cogent reason for 
' holding that Sarwan was on inimical 


terms. Tara Chand was found by the ~ 


Sessions Court not to be a partyman 
of Krishna Swarup Upadhyaya. The 
High Court said that Tara Chand him- 
self admitted that he had stood surety 
for Gopal in an assault case. Sita Ram 
was found to be a party with Krisina 
Swarup Upadhyaya in a case which 
was started against Munna Lal and 
Krishna Swarup Upadhyaya. Kali 
Charan had stood surety for Sita Ram 
Sita Ram stood as a surety for Kali 
Charan. All these witnesses were 
found to have a real partisan flavour. 
We are in agreement with the reason- 
ing of the High Court as to why these 
witnesses were found to be partisan. 


12. The High Court was deal- 
fng not only with the appeal but also 
the reference in the death sentence. 
Sections 374, 375 and 376 of the Crimi- 
nal Procedure Code indicate the 
powers to be exercised by the Eigh 
Court in death reference. The Eigh 
Court was exercising the dual juris- 
diction. One was the appellate juris- 
diction under Section 423, Cr. P. C. and 
the other was the reference jurisdic- 
tion under Section 375 of the Criminal 


Procedure Code relating to sentence 


for confirmation. 


13. On an entire PE A 
of the evidence tha High Court 
gave sound reasons for the conclusion 
that the witnesses ard in particular 


Munna Lal, Sarwan and Tara Crand: 


bore ill-will and enmity against the 
accused. Sita Ram and Bhikari were 
not totally free from the partisan 
character because. Sita Ram was a 
party along with Krishna Swarup 
Upadhaya in a criminal case. Kali 
Charan had stood surety for Sita Ram 
in a criminal case. Sita Ram 


State of U. P. v. Jaggo (Ray J.) 


{Prs. 11-16] S. C. 1589 


himself also stood surety for Kali 
Charan in a case where Kali Charan, 
Puran, Gopal and Lalu were co-accus- 
ed. Bhikari was also a surety for Kali 
Charan in an assault case. The High 
Court was therefore correct in refer- 
ring to the various criminal cases in 
which they were arrayed. All the 
eye-witnesses belonged to the particu- 
lar group of the accused. 


14... The High Court was also 
correct in referring to two other 
features of the prosecution case. The 
first is that Ramesh who was mention- 
ed in the first information report was 
not examined. The second was about 
the medical evidence. 


15. Ramesh is the person with 
whom Lalu was talking at the time of 
the alleged occurrence. Ramesh was 
mentioned in the first information re- 
port. It is true that all the witnesses 
of the prosecution need not be called 
but it is important to notice that the 
witness whose evidence is essential to 
the “unfolding of the narrative” should 
be called. This salutary principle in 
criminal trials has ` been stressed by 
this Court in the case of Habeeb 
Mohammad v. The State of Hyderabad, 
1954 SCR 475 = (AIR 1954 SC 51), for 
eliciting the truth The absence of 
Ramesh from the prosecution evidence 
seriously affects the foe of the 
prosecution case. 


16. This Court in Habeeb 
Mohammad’s case, 1954 SCR 475 = 
(AIR 1954 SC 51) (supra) referred to 
the observations of Jenkins, C. J. in 
Ram Ranjan Roy v. Emperor, ILR 42 
Cal 422 = (AIR 1915 Cal 545) that the 
purpose of a criminal trial is not to - 
support at all costs a theory but to 
investigate the offence and to deter- 
mine the , guilt or innocence of the 
accused and the duty of a public pro- 
secutor is to represent the administra- 
tion of justice so that the testimony of 
all the available eye-witnesses should 
be before the Court. Lord Roche in 
Stephen Seneviratne v. The King, 
AIR 1936 PC 289, referred to the 
observations of Jenkins, C. J. and said 
that the witnesses essential to‘ the 
unfolding of the narrative on which 
the prosecution is based must be called 
by the prosecution whether the effect 
of their testimony is for or against the 
case for the prosecution. That is why 
this Court in Habeeb Mohammad’s case, 
1954 SCR 475 = (AIR 1954 SC 51) 
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(supra) said that the absence of an eye- 
witness in the circumstances of the 
ease might affect a fair trial. On be- 
half of the appellant it was said that 
Ramesh Chand was won over and 
therefore the prosecution could 
not call Ramesh The High Court 
tightly said that the mere presenta- 
tion of an application to the effect that 
a witness had been won over was not 
conclusive of the question that the wit- 
ness has been won over. In sucha case 
Ramesh could have been produced for 
cross-examination by the accused. That 
would have elicited the correct facts. 
Tf Ramesh were an eye-witness the ac- 
cused were entitled to test his evi- 
dence particularly when Lalu was al- 
leged to be talking with Ramesh at 
the time of the occurrence. 


17. The High Court was also 
correct in holding that it was signifi~ 
cant that Sita Ram and Bhikari were 
not mentioned in the first information 
report but were called as witnesses 
who gave evidence of having been pre- 
sent at the time of occurrence The 
High Court correctly said that it was 
a strange feature of the present case. 
Counsel on behalf of the State referr- 
ed to the evidence of the Sub-Inspector 
who said that when he went to the 
place of occurrence he found Sita Ram 
and Bhikari. That would not prove 
that they were present at the time of 
the occurrence. Further if Sita Ram 
and Bhikari were really present at the 
time of the occurrence one would nor- 
mally expect their names in the first 
information report. Sita Ram .and 
Bhikari were not eye-witnesses but 
were introduced to shape the prosecu- 
tion case. 


18. The High Court referred to 
the medical evidence that the injuries 
meaning thereby incised wounds were 
eaused with heavy sharp edged wea- 
pons and that the lacerated wounds 
were caused by a blunt weapon like 
lathi. The doctor also said that the in- 
cised wounds were caused with a heavy 
sharp edged weapon like Pharsa The 
injuries were, according to the doctor, 
sufficient in the ordinary course of 
nature to cause death It was alse 
the medical evidence that some of the 
injuries could be caused by knife hav- 
ing 9 inch long blade. Both the doc- 
tors who were examined said that the 
deceased had no stab wound on his 
person. On this medical evidence the 
High Court correctly said that it was 
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highly improbable that a number of 
persons attacking the victim with lathis, 
Pharsas and knives would simulta- 
neously attack the victim not even 
with the object of giving a stab wound, 
but only cause him minor incised 
wounds of the kind mentioned by the 
doctors. 


19. Munna Lal, Sita Ram and 
Bhikari all said that Lalu was assault- 
ed by those armed with knives after 
Lalu had fallen. Tara Chand did not 
mention that Lalu fell down. Sarwan 
stated that the assailants were stand- 
ing while assaulting the deceased. The 
High Court rightly held that the evi- 
dence of Munna Lal, Sita Ram and 
Bhikari was not truthful that knife 
injuries were caused after the victim 
had fallen. 


20. The medical evidence was 
that there were found injuries of 
abrasion. It could not be caused un- 
less Lalu -was dragged. The evidence 
was that Lalu was putting on a Bani- 
yan and Tahmad at the time of the 
incident. The alleged eye-witnesses 
said that Lalu was not dragged at all 
but was assaulted. The medical evi- 
dence therefore showed that there was 
a false implication of several assail- 
ants including those alleged to be 
armed with knives. Tt. could not be 
said. without any reasonable doubt 
that the assailants who were there . 
were armed with Pharsas and lathi. 
The prosecution case was therefore not 
established beyond any reasonable 
doubt. 

21. The High ‘Court rightly 
acquitted the accused. The appeal. is 
therefore dismissed. The accused are 
set at liberty. 

Appeal dismissed. 


AIR 1971 SUPREME COURT 1590 
(V 58 C 330) 

(From Calcutta: (1968) 67 ITR 705) 
J. C. SHAW, C. J., K. S. HEGDE AND 
A. N. GROVER, JJ. 

M/s. Karam Chand Thapar and 
Bros (P) Ltd., Appellant v. The Com- 
missioner of Income-tax (Central), 
Calcutta, Respondent. 


Civil Appeal No. 1286 of 1967, 
D/- 21-1-1971. 

(A) Income-tax Act (1922), See- 
tion 66 — Income Tax Appellate Tri- 
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bunal is a final fact finding authority 
— Neither the High Court in re- 


ference nor the Supreme Court in ap- 


peal can re-appreciate the material 
on record to find out whether the fects 
found by the Tribunal are correct or 
not — (X-Ref.: — Section 66-A) — 
11069) 67 ITR 705 (Cal), PE 7 
(Pare 


(B) Income Tax Act (1922), Sec- 
tion 4 — Capital or income — Ccm- 
pensation received by assessee for 
-termination of one of its managing 
agencies, which resulted im the des: 
truction of a source of income, is a 
capital receipt — (Case law referred) 
— AIR 1965 SC 65, Followed; (1£68) 
67 ITR 705 (Cal), Reversed. 

(Paras 8 and 11) 


(C) Income-tax Act (1922), 
tion 4 — Question whether a receipt 


is capital or income is a mixed qtues-' 


tion of law and fact — Though the 
question may depend on the particular 
facts of each case, the conclusion to 
be drawn from those facts is one of 
law — (Case law referred). (Para 9) 
Cases Referred: Chronological Peras 
(1966) AIR 1966 SC 54 (V 53) 

= (1965) 57 ITR 400, Commis- 

sioner of I. T. Madras v. Chari 

and Chari Ltd. 


(1966) AIR 1966 SC 1325 (V 53) 

` = (1966) 60 ITR 11, Commis- 
sioner of Income Tax, Madras 

_ v. Best and Co. P. Ltd. 

(1965) ATR 1965 SC 65 (V 52) 
= (1964) 53 ITR 261, Kettlewell 
Bullen & Co. Ltd. v. Commr. 
of I. T. Calcutta 9, 10 

(1965) ATR 1965 SC 452 (V 52) 
= (1964) 53 ITR 283, Gillanders 
Arbuthnot and Co. Lid. v. 
eerie of Income-Tax 
Caleu 

(1964) AIR 1964 SC 7E8 (V 
= (1963) 48 ITR 222, P. V. 
Divecha v. Commr. of L T. 
Bom. City 

(1959) AIR 1959 SC 291 (V 46) 
= (1959) 35 ITR 148, Com- 
missioner of I. T. Nagpur v. pi 
Rai Bahadur Jairam Valji 9 


Mr. A. K. Sen, Sr. Advocate, (Dr. 
D. Pal, M/s. T. A. Ramachandran and 
D. N. Gupta, Advocates, with him), for 
Appellant; Mr. Jagedish Swazup, 
Solicitor-General of India, (M/s. S. K. 
Aiyar, R. N. Sachthey and B D. 
Sharma, Advocates, with him), for 
Respondent. 5 


Sec- . 


` a fresh agreement was 
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The following Judgment of the 
Court was delivered by 


HEGDE .J.— This is an assessee’s 
appeal by certificate. The concerned 
assessment year is 1952-53 and the 
relevant accounting year is. the year 
ended on 31st March, 1952. 


2. From the statement of the 
case submitted by the Income—tax 
Appellate Tribunal ‘A’ Bench, Calcutta 
to the High Court of Calcutta under 
Section 66 (2) of the Indian Income-tax 
Act, 1922 (in short the ‘“Act”), the 
following facts are available. 


3. The assessee is a private 
limited Company (which will herein- 
after be referred to as the company). 
It was functioning as the managing 
agents of 27 companies including 
M/s. Greaves Cotton & Co. Ltd. M/s. 
Greaves Cotton Co. Ltd., was incorpo- 
rated as a private company in about 
1922 and its managing agents was the 
firm styled Messrs Greaves Cotton & 
Co. The company acquired a large 
block of shares in the managing agency 
company. M/s. Greaves Cotton Co. 
released their managing agency rights 
in favour of the company on receiving 
Rs. 27,34,325/-- On May 8, 1950, the 
managed company viz. M/s. Greaves 
Cotton & Co. Ltd. was converted into 
a public company. Thereafter the 
company was not entitled to any com- 
mission on sales ete, in view of the 
provisions of the Indian Companies 
Act, 1913 as amended in 1939. Hence 
entered into 
between the company and the manag- 
ed company, on May 10, 1950, under 
which the company was entitled to 
an office allowance of Rs. 5,000 per 
month and a commission of 10 per cent 
of the net profits. The new managing 
agency agreement was to subsist for 
a period of 20 years with effect from 
May 8, 1950. On February 28, 1951, 
the Directors of the managed company 
appointed a sub-committee to enquire 
into the question whether the manag- 
ing agency of the company should be 
terminated leaving the management of 
the managed company to the Board of 
Directors. The sub-committee reported 
on March 16, 1951 that the managing 
agecy of the company should be termi- 
nated. On March 17, 1951 the Board 
of Directors of the managed company 
approved the recommendations. An 
extraordinary General Meeting of the 
shareholders of the managed company 
approved the resolution of the Board 
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of Directors on March 31, 1951. That 

meeting also recommended a payment 

of Rs. 18 lakhs to the company as com- 

pensation. That resolution was com- 

municated to the company on April 3, 

o and the latter accepted it on April 
1954. ` 


4. In the assessment for the 
assessment year 1952-53, the Income- 
tax Ofñcer included a sum of Rs. 18 
lakhs in the total income of the com- 
pany. He took the view that the pay- 
ment of 18 lakhs- by the managed 
company was an advance remunera-~ 
tion and’ not a compensation on ac- 
count of loss of employment. On ap- 
peal by the company the Appellate 
Assistant Commissioner differed from 
the view taken by the Income-tax 
Officer and held that the amount in 
-question represented compensation 
received by the company for the ter- 
mination of its managing agency. The 
Income-tax Officer took the matter in 
appeal to the tribunal. On his behalf, 
two contentions were advanced before 
the tribunal viz. (1) that the trans- 
actions leading to the termination of 
the managing agency were not genuine 
transactions but are mere manipula- 


tions and (2) that in view of the fact. 


that as the company was managing 
agents of 27 managed companies, it 
must be held that the managing 
agencies were the stock-in-trade of the 
company and the amount received as 
a result of the termination of one of 
the agencies must be considered as 
revenue receipt. The tribunal negativ- 
‘ed both these contentions. It held 
that ‘the transactions whereby the 
managing agency of the company was 
terminated were genuine and real 
business transactions. It further held 
that the managing agencies held by 
‘the company represented sources 
from which it received its income by 
way of commission and, therefore, the 
termination of managing agency would 
represent destruction of a source of 
income. As a consequence of those 
findings, the tribunal held that the 
receipt in question was a capital 
receipt and not a revenue receipt.. The 
Tribunal declined to submit ‘a state- 
ment to the High Court on the 
ground that its findings are findings of 
fact. But the High Court directed the 
- tribunal to submit a statement with 
the following question: ~ 


“Whether on the facts and in the 
circumstances of the case, the sum 
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of Rs. 18,00,000/- paid to Messrs. 
Karamchand Thapar & Bros. (Private) . 
Ltd., was a revenue receipt and as 
such assessable to income-tax”. 


5. The question as framed, 
does not pose any challenge to the 
facts found by the tribunal. It was 
open to the Commissioner to challenge 
the facts found by the tribunal if the 
findings in question were not support- 
ed by any evidence or if in reaching 
those findings the tribunal committed 
any error of law. But the Commis- 
sioner did not challenge those findings 
on any of those grounds. The ques- 
tion as framed proceeds on the basis 
that the facts found by the tribunal 
are accepted by the Commissioner but 
he challenges the decision reached by 
the tribunal on the basis of those 
findings. In other words, the ques- 
tion framed should be read as to whe- 
ther on the facts and in the circum- 
stances of the case as found by the 
tribunal, the sum of Rs. 18,00,000/- 
paid to ‘the company was a revenue 
receipt and as such assessable to 
income-tax. | 


6. Curiously enough, despite 
the fact that the question referred to 
the High Court for its opinion did not ` 
in any manner challenge the correct- 
ness of the facts found by the tribu- 
nal, the High Court proceeded to re- 
examine the material on record and 
reversed the findings of fact reached 
by the tribunal. It came to the con- 
clusion that all the proceedings relat- 
ing to the termination of the manag- 
ing agency of the company were not 
genuine transactions. It further came 
to the conclusion that the managing. 
agencies held by the company were 
its stock-in-trade and therefore the 
amount of 18 lakhs paid by managed 
company to the company must be con- 
sidered as a revenue receipt. 


q7. In our opinion, it was whol- 
Iy impermissible for the High Court 
to disturb the findings of fact reached 
by the Tribunal. The tribunal was the 
final fact finding authority. The facts 
found by it could have been challeng- 
ed only on certain recognised grounds. 
Neither the High Court nor this Court 
has jurisdiction to re-appréeciate the 
material on record to find out whe- 
ther the facts found by the tribunal 
are correct or not. The High Court 
should not have taken upon itself the 
responsibility to go into the question 
whether the findings of facts reached ` 
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by the tribunal are correct. The only 
question that the High Court was 


called upon to determine was whether . 


on the facts found by the tribural, 
the receipt in question should mot 
have been considered by the tribunal 
as revenue receipt. 


; 8. As held by this Court in 
Commissioner of Income-tax, Madzas 
v. Chari and Chari Ltd., (1965) 57 ITR 
400 = (AIR 1966 SC 54) that ordi- 
narily compensation for loss of office 
or agency is regarded as a capital 
receipt, but this rule is subject to an 
exception that payment received even 
for termination of an agency agr2e- 
ment would be revenue and not cepi- 
tal in the case where the agency was 
one of many which the assessee h2ld 
and its termination did not impair zhe 
profit-making structure of the assessee 
but was within the framework of zhe 
business, it being a necessary incid2nt 
of the business that existing agences 
may be terminated and fresh agencies 
may be taken. But it is for zhe 
Income-tax department to clearly esta- 
blish that the case fell within zhe 
exception to the ordinary rule. In the 
present case according to the findings 
of the tribunal, the termination of the 
agency in question had resulted in ihe 
destruction of a source of income of 
the company. The tribunal had arriv- 
ed at the conclusion that the managing 
agencies held by the company re- 
presented the sources from which it 
received its income by way of ccm- 
mission. 

9. In the determination of the 
question whether a reczipt is capital 
or income, it is not possible to lay 
down any single test as infallible or 
any single criterion as decisive. The 
question must ultimately depend on 
the facts of the particular case, and 
the authorities bearing on the qtes- 
tion are valuable only as indicafing 
the matters that have to be taken imto 

ecount in reaching a decision. That, 
however, is not to say that the ques- 
tion is one of fact, for these questions 
between capital and income tracing 
profit or no trading profit, are ques- 
tions which, though they may dep2nd 
to a very great extent on the particu- 
lar facts of each case, do involve 
a conclusion of law to be drawn from 
those facts — see Commr. of Income- 
tax, Nagpur v. Rai Bahadur Jairam 
Valif, (1959) 35 ITR 148 = (AIR 1959 
SC 291); P. V. Divecha (deceased) and 
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after him his legal Representatives v. 
Commr. of I. T., Bombay City, (1963) 
48 ITR 222 = (AIR 1964 SC 758);. 
Kettlewell Bullen & Co. Lid. v. 
Commr. of I. T., Calcutta, (1964) 53 ITR 
261 = (AIR 1965 SC 65); Gillanders 
Arbuthnot and Co. Ltd. v. Commr. of 
Income-tax, Calcutta, (1964) 53 ITR 283 
= (ATR 1965 SC 452) and Commr. of 
Income-tax, Madras v. Best & Co. (P) 
tors (1966) 60 ITR 11 = (AIR 1966 SC 


10. The question whether a 
particular income arising from the ter- 
mination of one of the agencies of 
a multi-agency concern is a capital 
receipt or a revenue receipt is un- 
doubtedly a difficult question to be 
answered. The difficulty is inherent 
in the problem itself. Decisions on 
this question are numerous. But none 
of them has laid down a precise 
principle of universal application but 
various workable rules have been 
evolved for guidance. One of us 
speaking for the Court in Kettlewell 
Bullen Co.’s case, (1964) 53 ITR 261 = 
(AIR 1965 SC 65) (supra) has laid 
down the following guidelines for find- 
ing out the true nature of such a 
Po The relevant observations read 

us: 


“Where, on a consideration of the 
circumstances, payment is made to 
compensate a person for cancellation 
of a contract which does not affect the’ 
trading structure of his business, nor 
deprive him of what: in substance is 
his, source of income, termination of 
the contract being a normal incident- 
of the business, and such cancellation 
leaves him free to carry on his trade 
(freed from the contract terminated) 
the receipt is revenue: where by the 
cancellation of an agency the trading 


„structure of the assessee is impaired, 


or such cancellation results in loss of 
what may be regarded as the source 
of the assessee’s income, the payment 
made to compensate for cancellation of 
the agency agreement is normally — a 
capital receipt”. 

11. On applying these tests to 
the facts found by the tribunal in 
this case, the receipt must be con- 
sidered as a capital receipt. 

12. Before we part with this 
case we deem it necessary to observe 
that we would be indulging in judicial 
impropriety if we indulged in the 
rhetoric in which one of the learned 


‘ffudges in the High Court indulged in. 
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13. For the reasons mentioned 
above this appeal is allowed, the 
answer given by the High Court is 
discharged and the question referred 
to the High Court is answered in the 


negative and against the Department. — 


The Department shall pay the costs of 
the appellant both in this Court as 
well as in the High Court. 

Appeal allowed. 





AIR 1971 SUPREME COURT 1594 
(V 58 C 331) - 


(From Calcutta: 1968-72 Cal WN 349) 


S. M. SIKRI, C. J., J. M. SHELAT, 
C. A. VAIDIALINGAM, A. N. 
GROVER AND A. N. RAY, JJ. 


Union of India, Appellant v. Sudħ- 
ant Mazumdar and others, Respons 
ents. 


on Appeal No. 974 of 1968, DJ- 
29-3-1971 


(A) Constitution of India, Arf. 132 
(1) — Certificate by a Single Judge 
under Art. 132 (1) although | _techni- 
cally correct should be given in very 
exceptional cases where a direct appeal 
is necessary. AIR 1971 SC 299 & AIR 
1971 NSC 127, Followed. (Para 2) 


(B) Constitution of India, Arf, 3t 
(2A) — In order to constitute acquisi- 
tion or requisitioning there must 
transfer of ownership or right to pos- 
session of any property to the State or 
to a corporation owned or controlled 
by the State. AIR 1959 SC 308, 
Followed. (Para 9) 


(C) Constitution of India, Art. 31 

(2) — Cession of territory by India as 
a result of treaty with Pakistan does 
not amount to compulsory acquisition 
of property comprised in that territory 
by the Union of India, so as to attract 
Art. 31 (2). (Para 10) 
Cases Referred: Chronological Paras 
(1971) AIR.1971 SC 299 (V 58)= 

Civil Appeals Nos. 2634 of 1969 

and 63 of 1970, D/- 23-2-1970, 

R. D. Agarwala v. Union of 

‘India 
(1971) AIR 1971 NSC 127 (V 58)= 

Civil Appeal No. 52 of 1968, 

D/- 21-1-1971, Union of India’ Vv. 

J. P. Mitter 
(1967) AIR 1967 Cal 216 (V 54) 

= 71 Cal WN 82, Sudhangsu 

Mazumdar v, C. S. Jha 


DO/DO/B655/71/BNP/M 


A.L R. 


(1966) AIR 1966 SC 644 (V 53)= 
1966-1 SCR 430, Ram Kishore 

__ sen v. Union of India 

(1964) AIR 1964 SC 1043 (V 51)= 
1964-6 SCR 461, State of Gujarat 

__v. Vora Fiddali 

(1960) AIR 1960 SC 845 (V 47)= 
1960-3 SCR 250, In re; The 
Berubari Union and Exchange 
of Enclaves Reference Under 
Article 143 (1) of the er ; 
tution of India 6, 10 

(1959) AIR 1959 SC 308 (V 46) 
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Dr. L. M. Singhvi, Sr. Advocate 
(Mr. S. P. Nayar, Advocate with him), 
for Appellant;. Mr. A. K. Dutta, Sr. 
Advocate, (Mr. K. Rajendra Chou- 
dhary, Advocate with him) (for Nos, 
1 to 3) and M/s. Santosh Chatterjee 
and G. S. Chatterjee, Advocates (for 
No. 4) for Respondents. 

_ . The Judgment of the Court was 
delivered by 

. GROVER, J.: This is an appeal 
from a judgment of a learned single 
judge of the Calcutta High Court who 
granted a. certificate under Art. 132 
(1) of the Constitution. It involves 
primarily the question whether the 
cession of a territory by India asa 
result of a treaty with Pakistan would 
be compulsory acquisition of the pro- 
perty comprised in that territory by 
the Union of India and would, there- 
fore, attract the provisions of Art. 31 
of our Constitution. 

2. At the outset it may be men- 
tioned with reference to a preliminary 
objection which has been raised by 
the respondents that the judgment 
under appeal was delivered by the 
learned single judge in a petition under 
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‘Art. 226 of the Constitution and it az= 
pears that on an oral prayer made 
him he granted a certificate und=r 
Art. 132 (1) even though under tæ 
Letters Patent of the Eigh Court an 
appeal lay to a division bench of thet 
court. This court has said on an esr- 
lier occasion in clear and unequivocal 
terms that the practic2 of a Single 
Judge deciding the case and giving a 
certificate under Art. 132 (1) for ap- 
peal to this court, although technica 
Iy correct, was an improper practic. 
The right of the parties to file an p- 
peal in the High Court itself against 
the decision -of the single judge shotld 
not be short-circuited. Indeed in R. 
D. Agarwala v. Union of India, Civil 
Appeals Nos. 2634 of 1969 and 63 of 
1970 = (reported in AIF: 1971 SC 233) 
the certificate was cancelled. In Unicn 
of India v. J. P. Mitter, Civil Appeal 
Wo. 52 of 1968 = (reported in AIR icv 
NSC 127) it was observed that a certi- 
ficate by a single judge under Art. 132 
(1) should be given in very exceptional 
eases where a direct appeal was necs- 
sary. Even though the present case 
may be of an exceptional kind ve 
have been deprived of the benefit 3f 
the judgment of a larger bench of the 
High Court on points which are of sLb- 
stantial importance. Presumably a 
number of matters which had no bear- 
ing on the real questions to be deter- 
mined and which have keen dealt with 
by the learned single judge would 
have been either satisfactorily disp2s- 
ed of or would not have been the sub- 
fect-matter of discussior. by the Comt 
being irrelevant and unnecessary, if 
the decision had been given by a lar- 
ger Bench. 


3. The facts may be shorily 
stated. On September 10, 1958, an 
agreement was entered into between 
the Governments of India and Pakis- 
tan called the Indo-Pakistan Agr=e 
ment. Item No. 3 of the agreement 
related to Berubari Union No. 12 
which was a group of villages lying 
within the territory of India. Tris 
territory was to be so divided as to 
give one half area “to Pakistan. The 
other half adjacent to India was to be 
retained by India. Subsequently a 
doubt arose whether the implemenia- 
tion of the agreement relating to Beru- 
bari Union required legislative act.on 
either by way of an Act of Parliament 
relatable to Article 3 of the Constizur 
tion or by way of a suitable ameni- 
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ment of the Constitution in accordance 
with the provisions of Article 368 or 
both. A similar doubt had also arisen 
in respect of another item of the agree- 
ment which related to the exchange of 
certain enclaves but with which we 
are not concerned. The President of 
India made a reference to this court 
under Article 143 (1) of the Constitu- 
tion for its advisory: opinion. The 
opinion was delivered on March 14, 
1960. (In Re; The Berubari Union 
and Exchange of Enclaves Reference 
Under Article 143 (1) of the Constitu- 
tion of India, 1960-3 SCR 250 = (AIR 
1960 SC 845)). As mentioned in the 
advisory opinion Berubari Union No. 
12 had an area of 8.75 Sq. Miles 
and a population of 10 to 12 thousand 
residents. It was situated in the dis- 
trict of Jalpaiguri. This court express- 
ed the view that since the agreementi 
between India and Pakistan amounted 
to cession of a part of the territory of” 
India in favour of Pakistan its imple- 
mentation would naturally involve the 
alteration of the content of and the 
consequent amendment of Article 1 
and of the relevant part of the First 
Schedule to the Constitution which 
could be made only under Art. 368. 
Pursuant to the opinion delivered by 
this court the Parliament enacted the 
Constitution (Ninth Amendment) 
Act 1960 on December 28, 1960. In 
order to implement the provisions of 
the above Act a physical division of 
the Berubari Union in accordance with 
the agreement and demarcation of the 
portion that was to go to Pakistan was 
necessary. Some of the inhabitants of 
the Berubari Union filed a petition 
under Art. 226 of the Constitution 
challenging its proposed partition with 
the object of transferring its southern 
part to Pakistan. The writ petition 
was dismissed and an appeal was 
brought to this Court which was dis- 
posed of on August 11, 1965. Ram 
Kishore Sen v. Union of India, 1966-1 
SCR 430 = (AIR 1966 SC 644). It was 
held that the Ninth Constitution 
Amendment Act had been passed by 
the Parliament in the manner indicated 
in the advisory opinion of this Court. 
No merit was found on the other points 
which were agitated. The appeal was 
dismissed. 

4. On June 11, 1965, tħe res- 
pondents filed another petition under 


Art. 226 of the Constitution before the 
High Court challenging the validity of 


N 
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the proposed demarcation principally 
on the ground that they would be de- 
prived of the right of citizenship con- 
ferred by the Constitution of India and 


‘also of their property without pay- 


ment of compensation. D. D. Basu J. 
called: for an affidavit in opposition 
and after hearing lengthy arguments 


a delivered an elaborate judgment (AIR 


1967 Cal 216) directing the issue of 
tule nisi limited to ground No. 3 of 
the writ petition. This ground was: 


“For that no act of the State is 
involved in the transfer of Berubari 
Union No. 12 to Pakistan and as such 
your petitioners are entitled to com- 
pensation in terms of Art. 31 (2) of 
the Constitution inasmuch as the ope- 
ration of transfer involves deprivation 
of their right to property for which 
no provision has been made in the Con- 
stitution 9th Amendment Act, 1960.” 
According to the allegation in the writ 
petition respondent Dhanoswar Roy 
had 2 acres 64 decimals of khas land 
in the area in question. It was also 
claimed that the respondents had their 
househeld property, | ancestral homes 
and cultivated lands in the Berubari 
Union No. 12. 


5. The constitutfonat question 
formulated by the learned judge was 
whether compensation under Art. 31 
(2) of the Constitution was to be pro- 
vided for the respondents before the 
demarcation in implementation of the 
Constitution (Ninth Amendment) Act 
took place. We may mention some of 
the material conclusions of the learn- 
ed judge out of the numerous matters 
dealt with by him. These are: (1) 
the treaty making power must be exer- 
cised subject to the fundamental rights 
guaranteed by the Constitution (2) 
Once it is established that a treaty 
making law involves a transfer which 
attracts Art. 31 (2) it cannot be exempt- 
ed from the requirements of that 
Article on the ground that it is a treaty 
of “cession”.. (3) Although under the 
International Law the private rights 


` of the inhabitants of the ceded terri- 


tory are not instantly affected they 
shall have no legal right to assert 
against the new State under its own 
municipal law to which such inhabi- 
tants shall be subject from the mo- 
ment the cession is complete. (4) As 
a result of cession it would be compe- 
tent for the Government of Pakistan 
to deal with the disputed territory as 
absolute owner in complete disregard 


competent legislation 
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of the existing rights of tħe respon- 

dents. “The rights of the Government 
of Pakistan under its municipal law 
would in no way be less than what 

would have happened if the lands 

were vested in that Government by a 

direct Act of the Government of India. 

Such vesting the Government of India 

could arrange for only after acquiring 

the disputed Jands”. (5) The present 

case will not be covered by clause (2A) 

of Article 31 of the Constitution as 

so far all the cases which have been 
held to fall within its purview have 

been those in which there was exer- 

cise of the regulatory power of the 

State. (6) The cession of the disputed 

properties sought to be implemented 

by the impugned demarcation involved 

compulsory acquisition of ‘those pro- 

perties by the Union of India within 

the meaning of Art. 31 (2) and unless 

is enacted to 

provide for compensation the Union 

cannot announce the appointed day 

within the meaning of S. 2 (A) of the 

Constitution (Ninth Amendment) Act 

1960 and for constructing pillars to 

demarcate Berubari Union No. 12 for 

the purpose of effecting the transfer 
of the specified portion to Pakistan. 


6. According to Dr. Singhvi 
learned counsel for the appellant the 
High Court has fallen into serious 
errors inasmuch asit has proceeded on 
many assumptions, reasoned on a priori 
theories and has founded its judgment 
on certain premises which do not 
exist either in fact or in law. Stress 
has been laid on the true import of 
“cession”. According to all authori-. 
ties on International Law “cession” is 
“the transfer of sovereignty over the 
State territory by the owner State to` 
another State’.* Under the Interna- 
tional Law two of the essential at- 
tributes of sovereignty are the power 
to acquire foreign territory as well as 
the power to cede national territory in 
favour of a foreign State** (supra at p. 
281). Hardship is certainly involved in 
the fact that in all cases of cession the 
inhabitants of the territory ceded lose 
their old citizenship and have to sub- 
mit to a new sovereign whether they 
like it or not. As the object of ces- 
sion is sovereignty over the ceded 
territory all suchindividuals domicil- 
ed thereon as are subjects of the ceding 


*Oppenheim’s International Law Vol. 1, 
- 8th Edn. at pp. 547, 551. 
**1960-3 SCR 250=(AIR 1960 SC 845). 
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State become ipso facto, by the cessien, 
subjects of the acquiring State* (Supra 
at p. 551). 

; 7. Dr. Singhvi says that the 
first premise on which the High Court 
has proceeded is that as a result of 
cession it would be competent for the 
Government of Pakistan to deal w-th 
the disputed territory as an absolate 
owner in complete disregard of the 
existing rights of the respondents. In 
other words it has been assumed that 
the Government of Pakistan will not 
recognise ownership or other similar 
rights of the respondents in the lands 
and properties which belong to them. 
This Dr. Singhvi claims, is contrary to 
the rule enunciated by Chief Justice 
_Marshall in The United States v. Juan 
Perchman, (1831-34) 8 L. ed 604 in zhe 
following words :— 

“The modern usage of naticns, 
which has become law, would be vicla- 
ted: that sense of justice and of rizht 
which is acknowledged and felt by zhe 
whole civilised world would be out- 
raged, if private property should be 
generally confiscated and private rights 
annulled. . The people change their al- 
Jegiance; their relation to their ancient 
sovereign is dissolved; but their rela- 
tions to each other and their rights of 
property, remain undisturbed.” 

The rule set forth in the Perchman 


case, (1831-34) 8 L. ed 604 has bsen . 


followed’ in over forty American céses 
and has been accepted as the rule of 
International law in English, Frerch, 
German and Italian law.** 

8. ` This court has had occasion 
to consider fully the Perchman’s case, 
(1831-34) 8 L ed 604 as also the Engish 
Jaw apart from several other authori- 
ties on International law and the deci- 
sions of the Permanent Court of Inter- 
national Justice. In State of Gujerat 
v. Vora Fiddali Badruddin Mithibar- 
wala 1964-6 SCR 461 = (AIR 1964 SC 
1043) the following passage from the 
judgment of Mudholkar J., at pages 590, 
591 (of SCR) = (at p. 1094 of ATR) 
gives tersely the position which obtains 
in our country: 

“Thus while according to one view 
there is a State succession in so far as 





*Oppenheim’s International Law Vcl.1, . 


8th Edn. . 

*Extracts from the Law of Nat-ons 
(2nd Edn. 1953), p. 237, Cf F. B. 
Sayre, “Change of Sovereignty and 

_ Private Ownership of Land,” 12 XII 
A J. I. L. (1918), 475, 481, 495-497. 
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private rights are concerned according 
to the other which we might say is 
reflected in our laws, it is not so. Two 
concepts underlie our law: one is that 
the inhabitants of acquired territories 
bring with them no rights enforceable 
against the new sovereign. The other 
is that the municipal courts have no 
jurisdiction to enforce any rights claim- 
ed by them, even by virtue of the 
provisions of a treaty or other transac- 
tion internationally binding on the 
new sovereign unless their rights have 
been recognised by the new sove- 
reign.” 


The above case related to rights per- 
taining to the exploitation of the 
forests which were claimed under a 
Tharao which was held by the majo- 
rity to be a grant to the jagirdars by 
the ruler of the erstwhile Sant State 
which merged in the Dominion of 
India as from June 10, 1948. It was 
thus held that the rights derived by 
the inhabitants of the ceded territory 
from its former rulers could not be en- 
forced by them against the new sove- 
reign in the courts of that sovereign 
unless they had been recognised by 
the new sovereign. It is altogether un- 
necessary to discuss’ the principles 
established by the decisions of this 
court further because they can afford 
no assistance in deciding the present 
case in which no question arises of 
how the private rights of the inhabitants 
of a particular territory would be 
affected if the same were to be ceded 
to India. The cession involved is of 
territory to Pakistan and no evidence 
was placed before the High Court 
from which it could be concluded that 
under the Pakistan laws the private 
rights of the inhabitants therein would 
not be respected in accordance with 
the ordinary principles of Interna- 
tional law. In this situation it would 
be a wholly wrong approach to con- 
clude that the respondents are bound 
to lose all their property rights in the 
territory which is being ceded by. 
India to Pakistan. Even on the assum- 
ption that the respondents will not be 
entitled to enforce their private rights 
in the municipal courts of Pakistan un- 
less they are recognised by the new 
sovereign it is incomprehensible how 
such a prospect or possibility can at- 
tract the applicability of Art. 31 (2) of 
our Constitution so as to entitle the 
respondents to compensation as pro~ 
vided thereby. Norcan we understand 
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the process of reasoning by which the 
High Court has reached the result that 
cession would be tantamount to vesting 
by the direct act of the Government 
of India of the properties of the res- 
pondents in Pakistan. 


9. In order to determine whe- 
ther the case of the respondents would 
` fell within Article 31 (2) it is neces- 
sary to set out that provision as also 
paragraph 2-A of that Article which was 
added by the Constitution (4th Amend- 
ed) Act, 1955 :— 


(2) “No property shall be com- 
pulsorily acquired or requisitioned 
seve for a public purpose and save by 
authority of a law which provides for 
compensation for the property so ac- 
quired or requisitioned and either 
fixes the amount of the compensation 
or specifies the principles on which, 
and the manner in which, the com- 
pensation is to be determined and 
given; and no such law shall be called 
in question in any court on the ground 
that the compensation provided by that 
law is not adequate.” 


(2A) Where a law does not pro- 
vide for the transfer of the ownership 
or right to possession of any property 
to the State or to a corporation owned 
or controlled by the State, it shall not 
be deemed to provide for the compul- 
sory acquisition or requisitioning of 
property, notwithstanding that it de- 
prives any person of his property.” 
As far back as 1950 Mukherjea J. (as 
he then was) gave the meaning of 
“acquisition” in Charanjit Lal Chow- 
dhury v. Union of India, 1950 SCR 
869 at p. 902 = (AIR 1951 SC 41 at 
p. 54) in the following words: 


“Acquisition means and implies 
the acquiring of the entire title of the 
expropriated owner, whatever the 
nature or extent of that title might be. 
The entire bundle of rights which 
were vested in the original holder 
would pass on acquisition to the acqui- 
rer leaving nothing in the former”. 
But in the State of West Bengal v. 
Subodh Gopal Bose 1954 SCR 587 = 
(AIR 1954 SC 92) the view taken in 
the judgment of the majority was 
that clauses (1) and (2) of Art. 31 were 
not mutually exclusive in scope and 
content but should be read together 
and understood as dealing with the 
same subject. Thus a wider meaning 
. was given to acquisition, deprivation 
. contemplated in clause 1 being no 
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other than the acquisition or taking 
possession of the property referred to 
in clause (2). In Dwarkadas Shrini- 
vas of Bombay v. The Sholapur Spin- 
ning & Weaving Co. Ltd. 1954 SCR 
674 = (ATR 1954 SC 119) this court, 
while confirming the ‘above principle, 
held that the word “acquisition” had 
quite a wide concept, meaning the 
procuring of property or taking of it 
permanently or temporarily and it was 
not confined only to the acquisition of 
a legal title, by the State in the pro- 
perty taken possession of. This was 
the position relating to Art. 31 as it 
stood before the Constitution (4th 
Amendment) Act. Clause 2A was in- 
serted in 1955 with the object of super- 
seding the majority decision in Subodh 
Gopal’s case, 1954 SCR 587 = (AIR 
1954 SC 92) as also in Saghir Ahmad 
v. The State of Uttar Pradesh 1955-1 
SCR 707 = (AIR 1954 SC 1728) in 
which the earlier decisions were fol- 
lowed. It was pointed out in Gulla- 
palli Nageswara Rao v. Andhra Pra- 
desh State Road Transport Corpn. 
(1959) Supp 1 SCR 319 = (AIR 1959 
SC 308): 


“The Constitution (Fourth Amend- 
ment) Act, 1955 amended clause (2) of 
Art. 31 and inserted clause 2A in that 
Article.. The amendments, in so far as 
they are relevant to the present pur- 
pose, substitute in place of the words 
‘taken possession of or acquired’ the 
words ‘compulsorily acquired or requi- 
sitioned’ and provide an explanation 
of the words ‘acquired and requisition- 
ed’ in clause (2A). The result is that 
unless the law depriving any person 
of his property provides for the trans- 
fer of the ownership or right to the 
possession of any property to the State, 
the law does not relate to ‘acquisition 
or requisition’ of property and there- 
fore the limitations placed upon the 
legislature under cl. (2) will not apply 
to such law.” 

It is therefore essential that in order 
to constitute acquisition or requisition- 
ing there must be transfer of the 
ownership or right to possession of 
any property to the State or to a cor- 
poration owned or controlled by the 
State. Article 12 : provides that in 
Part III (in which Article 31 appears) 
unless the context otherwise requires 
the State “includes the Government 
and Parliament of India and the Gov- 
ernment and the legislature of each of 
the States and all local or other autho- 
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rities within the territory of India or 
under the control of tha Government 
of India. The effect of the Constitu- 
tion (Ninth Amendment) Act 1960 by 
which part of the Berukari Union Mo. 
12 shall be ceded to Pekistan can by 
no stretch of reasoning be regarded as 
a transfer of the ownership or right 
to possession of any property of the 
respondents to the State within ‘the 
meaning of Art. 12 of the Constitu- 
tion. The amendment of 1955 makes 
it clear that mere deprivation of pro- 
perty unless it is acquisition or req Ji- 
sitioning within the meening of clamse 
(2A) will not attract clause (2) and no 
obligation to pay compensation vill 
arise thereunder. 


10. Cession indisputably invol- 
ves transference of sovereignty from 
one sovereign State to another. There 
is no transference of ownership or 
right to possession in the properties of 

‘the inhabitants: of the territory ceded 
to the ceding State itself The Con- 
stitution (Ninth Amendment) Act hav- 
ing been enacted in accordance ` with 
the advisory opinion of this court, 
1960-3 SCR 250 = (AIF 1960 SC 845) 
(supra) there can be no impediment in 
the way of ceding part of Berukari 
Union No. 12 pursuant to the Indo- 
Pakistan Treaty 1958. The view of 
the High Court that the cession of the 
said territory involves zransfer of the 
ownership and other private property 
rights to Pakistan throvgh the Union 
of India which was outside clause (2A) 
of Article 31 and was covered by cl. (2) 
of that Article is to say the least wkol- 
ly untenable and cannot be sustaired. 
In our judgment no question of accui- 
sition within Article 31 (2) is involved 


in the present case anc even thongh 


a good deal of hardship: may result to 
the respondents owing to the change 
of sovereignty they cannot claim com- 
pensation for the simpie reason that 
there has been no transfer of the 
ownership of their property to the 
State namely the Union of Irdia 
which would attract the applicability 
of Article 31 (2). 


11. The appeal, therefore suc- 
ceeds and it is hereby allowed. In 
view of the nature of the points de- 


cided there will be no order as to 


costs, 
Appeal allowed. 
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Smt. Sahodara Devi and others, 
Government of India 
and another, Respondents. 

Civil Appeal No. 2246 of 1969, D/- 
26-3-1971. 

Cantonments Land Administration 
Rules (1937), R. 27 — Power given to 
Military Estates Officer to grant lease 
for regularisation of old grants is dis- 
cretionary, but refusal should only be 
for sufficient reasons. AIR 1965 SC 
1222, Followed. AIR 1970 All 357, 
Affirmed. (Para 4) 

The word used in the Rule is 
“may” and normally this word is used 
to grant a discretion and not to indi- 
cate any mandatory direction. Fur- 
ther, power of the Military Estates 
Officer being subject to discretionary 
approval or disapproval of another 
authority cannot be held to be requir- 
ed to be exercised in all cases withouti 
any discretion. (Para 4) 
Cases Referred: - Chronological Paras 
(1965) AIR 1965 SC 1222 (V 52)= 

(1965) 1 SCR 678, Sardar Go- 
a v. State of Madhya Pra- 
es 


M/s. Yogeshwar Prasad, S. K, 
Bagga and Mrs. S. Bagga, Advocates, 
for Appellants; Dr. V. A. Seyid Mu- 
hammad, Sr. Advocate, (Mr. S. P. 
Nayar, Advocate, with him), for Res- 
pondents. 

The Judgment of the 
delivered by 


BHARGAVA, J.: The appellants 
are admittedly the joint owners of 
Bungalow No. 45, situated along Tagore 
Road, in the Cantonment of Kanpur. 
These premises are recorded in the 
General Land Register of the Canton- 
ment as occupancy land on old grant 
terms. It appears that the words “old 
grant terms” referred to grants made 
by the Government under the General] 
Order of the Governor-General in 
Council dated 12th September, 1836. 
Subsequently, the first Act to be pass- 
ed in respect of these lands was the 
Cantonments Act No. 13 of- 1889. This 
was followed by Cantonments Act 
No. 15 of 1910 and Cantonments Code, 
1912. These were amended by Can~« 
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tonments Act No. 2 of 1924 which still 
continues to be in force. On the 26th 
June, 1925, Rules were framed for the 
first time under section 280 of the 
Cantonments Act of 1924, regulating 
administration of Cantonment lands. 
These Rules were, however, supersed- 
ed by fresh Rules by Government 
notification dated 23rd November, 
1937. The new Rules are described as 
“Cantonments Land Administration 
Rules, 1937”. Under these Rules, a 
provision was made in rule 27 for 
regularisation of old grants by issue of 
fresh leases. The appellants did not 
have any documents to show how the 
original title of their predecessors was 
acquired in respect of these lands. The 
earliest document, which the appel- 
Jants could produce, was a sale-deed 
executed by Ram Nath and others, 
sons of Roop Kishore, in favour of 
Dost Mohammad Estate, on the 8th 
September, 1943. This document recit- 
ed that Roop Kishore, the father of 
vendors Ram Nath and others, pur- 
chased the property in various instal- 
ments by documents executed between 
the years 1901 and 1908. The appel- 
Jants acquired the rights to the Bunga- 
low by a sale-deed executed in their 
favour by Dost Mohammad Estate on 
30th April, 1958. After taking this 
sale-deed, they applied for mutation 
to Cantonment authorities; but objec- 
tions were raised and the authorities 
did not agree to mutate the names-of 
the appellants until the appellants 
agreed to give an undertaking to be 
bound by the terms of the Governor- 


‘General’s Order of September 12, 1836. 


Their names were then mutated on 
13th September, 1961, which had to be 
followed by a deed of admission ex- 
ecuted by the appellants on 15th Sep- 
tember, 1961. Subsequently, the appel- 
lants approached the authorities to get 
their rights defined andto have their 
possession regularised under R. 27 of 
the Rules of 1937. The request not 
having been granted, the appellants, 
on 12th April, 1966, moved the Mili- 
tary Estates Officer, Lucknow for the 
same purpose and, according to ‘the 
appellants, no attention was paid to 
this request of theirs, On 15th Octo- 
ber, 1966, they sent a reminder to 
the Military Estates Officer, Lucknow 
and, in addition, requested him to sup- 
ply them with a form prescribed by 
Schedule V of the Rules of 1937. It 
may be mentioned that the lease under 


‘earlier letter of the appellants 
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Rule 27 was required to be executed 
in the form in Schedule VII and not in 
Schedule V. On 25th October 1966, 
the Military Estates Officer wrote to 
the appellants to collect the form from 
the Cantonment Executive Officer, 
Kanpur Cantonment, who was the 
Agent of the Military Estates Officer, 
and to submit it, after completion, to 
the Military Estates Officer, Lucknow, 
along with a site plan. The letter 
contained an additional sentence that 
this reply sent also disposed of the 
dated 
12th April, 1966. 

2. The appellants had also, in 
the meantime, moved the Defence 
Ministry by a letter dated 27th 
August, 1966, for grant of a lease 
under Rule 27 read with Schedule VII 
of the Rules of 1937, quoting an 
instance of one Mr. Packwood, resi- 
dent of Kanpur Cantonment, in whose 


. case a similar lease had already been. 


issued. By the letter dated 25th 
October, 1966, the Joint Secretary to . 
the Defence Ministry informed the ap- 
pellants that a lease under Rule 27 , 
and Schedule VII could not be grant- 

ed; but, if the ‘appellants so desired, 
the Government were prepared to 
consider their case under Rule 28 (1) 
and Schedule VIII of those Rules. 
The appellants made a representation 
against this letter by a letter dated Ist 
November, 1966; but, when no reply 
was received,. they gave a notice to 
the Government on 28th February, 
1967, to execute the lease in two 
months under Rule 27 and Schedule 
VII. Again, there was no reply and, 
thereupon, the appellants moved a peti- 
tion under Art. 226 of the Constitu- 
tion in the High Court of Allahabad 
on 18th March, 1967, seeking a writ 
of mandamus ‘directing the Military 
authorities to issue a lease to them 
under Rule 27 and Schedule VII. The 
petition was heard by a single Judge 
of the High Court and he issued a 
direction to the respondents to grant 
a lease as prayed. He rejected the 
plea of the respondents that the case 
fell within Rules 16 to 26 and 28 and 
not under Rule 27. The respondents 
appealed to a Division Bench which 
agreed with the learned single Judge 
that Rules 16-26 and 28 were inappli- 


-cable to the case of the appellants. It 


was, however, of the view that, though 
the case was covered by Rule 27 that 
rule did not contain any mandatory 
provision requiring a lease to be given 
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in all cases of old grants and that 
there was a discretion vested in the 
authorities acting under that rule ao 
to give a lease in suitable cases 
was also held that- the appellants had 
no right to claim such a lease under 
that rule. Consequertly, the Di-_sion 
Bench set aside the direction of the 
single Judge and issued orders t3 the 
respondents to reconsider the rezuest 
of the appellants for grant of lease 
under Rule 27 and Schedule VO of 
the Rules in accordance with law It 
is against this order that the appel- 
lants have come up to this Cour. by 
certificate under Article 133 (1) (b) of 
the Constitution. 


3. In this appeal, we are con- 
cerned with only one single point velat- 
ing to the nature of.the direction con- 
tained in R. 27 of the Fules of 1937 The 
concurrent decision ofthe single cudge 
and the Division Berch, holding that 
Rules 16-26 and 28 are inapplicable, 
has not been challenged in this case 
before us. The only point tha: has 
been canvassed is whether the arpel- 
lants are entitled to a direction 
against the responderts to issue a 
lease to them under Rule 27 and 
Schedule VII of the Rules of 193%. 


4, Rule 27 of the Rulss of 
1937 is as follows:— 

“27, Special Lease for the Regula- 
risation of Old Grants.—Notwiths-and- 
ing anything contained in Rules 13 to 
26 the Military Officer in any case 
where a site is held without a re2ular 
lease, may, on application by the 
holder, grant, with the approval of 
the Central Government or “such 
other authority as the Central Gov- 
“ernment may appoint for this pur- 
pose, a lease of the said land in the 
form set out in Schedule VII.” 

In this Rule, thus, the power to grant 
a lease for regularisation of old grants 
has been given to the Military Estates 
Officer by using the word “may”. and 
the power is further subject to the 
approval of the Central Government 
or such other authority as the Central 
Government may appoint for the our- 
pose. In view of this language trsed, 
we think that the High Court was 
quite right in holding that this rule 
does not envisage a mandatory cirec-~ 
tion to the Military Estates Officer to 
grant a lease in all cases where the 
question of regularisation of old 
grants arises. Normally, the word 
“may” is used to grant a discretion 
1971 S. C./101 VIII G—12 
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and not to indicate a mandatory direc- 
tion, Had the intention been. that the 
Military Estates Officer must grant a 
lease in all cases, the word used would 
have been “shall” instead of “may”. 
It is true that the word “may”, in 
some context, has been interpreted as 
containing a mandatory direction and 
the authority given the power has to 
exercise that power unless there be 
special reasons. Such a case came 
before this Court in Sardar Govind- 
rao v. State of Madhya Pradesh, (1965) 
1 SCR 678 = (AIR 1965 sc 1222). 
That was a case where a rule relating 
to grant of money or pension was 
poner to be enforced, This Court 
eld:— 


“This is an instance where, on 
the existence of the condition prece- 
dent, the grant of money or pension 


‘becomes obligatory on the Govern- 


ment notwithstanding that in Sec- 
tion 5 (2) the Government has been 
given the power to pass such orders 
as it deems fit and in sub-section (3) 
the word “may” is used. The word 
“may” is often read as “shall? or 
“must?” when there is something in 
the nature of the thing to be done 
which makes it the duty of the person 
on whom the power is conferred to 
exercise the power. Section 5 (2) is 
discretionary because it takes into ac- 
count all cases which may be brought 
before the Government of persons 
claiming to be adversely affected by 
the provisions of Section 3 of the Act. 
Many such persons may have no claims 
at all although they may in a general 
way be said to have been adversely 
affected by Section 3. If the power 
was to be discretionary in every case 
there was no need to enact further 
than sub-section (2). The reason why 
two sub-sections were enacted is not 
far to seek. That Government may _ 
have to select some’ for consideration 
under sub-section (3) and some under 
Section 7 and may have to dismiss the 
claims of some others requires the con- 
ferment of a discretion and sub-sec- 
tion (2) does no more than to give that 


discretion to Government and the 
word “may” in that sub-section bears 
its ordinary meaning. The word 


“may” in sub-section (3) has, however, 
a different purport. Under that sub- 
section, Government must, if it is 
satisfied that an institution or service 
must be continued or that there is a 
descendant of a former ruling chief, 
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' prant money or pension to the institu- 


tion or service or to the descendant of 


, the former ruling chief, as the case 


: may be. 


Of course, it need not make 
a grant if the person claiming is ‘not 


' a descendant of a former ruling chief 


or there is other reasonable ground 
not to grant money or pension. But, 
except in those cases where there are 
good grounds for not granting the 
pension, Government is bound to make 


' a grant to those who fulfil the re- 


quired condition and the word “may” 


: in the third sub-section though ap- 


parently discretionary has to be read 
as “must”. 


It may be noticed that, in that case, 


' the word “may” as used in the general 


: sub-section (2) was not 


held to 


. indicate a mandatory direction. It was 
' only in sub-s. (3), because of the spe- 


' cial context, that the Court held that. 
' the word “may” was 


“shall” or “must”. In the case before 
us, rule 27 only confers a power in 
general on the Military Estates Offi- 
cer to grant leases and, by using the 
word “may”, it clearly gives him dis- 
cretion to grant it in suitable cases. 
There is further the circumstance that 
the exercise of the power by the Mili- 
tary Estates Officer has been made 


' subject to the approval of the Central 


Government or such other authority as 


the Central Government may appoint 


for that purpose. If the power had to 
be exercised by the Military Estates 
Officer in all cases, its being made 
subject to the approval of another au- 
thority would be meaningless. When 
a rule envisages approval of the pro- 
posed action of the Military Estates 
Officer, it also implies that his action 
ean be disapproved. This approval or 
disapproval will necessarily be at the 
discretion of the Central Government 
or the authority appointed by it for 
that purpose. The power of the Mili- 
tary Estates Officer being subject to 
such discretionary approval or disap- 
proval of another authority 


i possibly be held to be.required to be 
' exercised in all cases without any dis- 


cretion. The Division Bench was, 
therefore, perfectly correct in holding 
that the power under R. 27 is a dis- 
cretionary power, and both the Mili- 
tary Estates Officer as well as the Cen- 
tral Government or the other autho- 
rity appointed by it for that purpose 
in exercising their power have the dis- 
cretion in suitable cases not to proceed 


equivalent to- 


cannot ` 
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under this rule. The High Court, in 
directing a reconsideration of the casa 
in accordance with law, was, there- 
fore, quite correct, so that the applica- 
tion of the appellants must be decid- 
ed afresh, after keeping in view the - 
principle that the power to grant a 
lease under rule 27 is discretionary; 
but the refusal should only be in suit- 
able cases where sufficient reasons 
exist for that purpose. 

5. The appeal fails and is dis- 
missed. In-the circumstances of this 
case, we make no order as to costs. 

Appeal dismissed, 


AIR 1971 SUPREME COURT 1602 
(V 58 C 333) 


(From Punjab and Haryana: 1969 
Cur LJ 833) 


C..A. VAIDIALINGAM AND A. N. 
RAY, JJ. - 
Dr. Harkishan Singh, Appellant v. 
The State of Punjab and others,- Res- 
fondents. l 


Civil Appeal No. 430 of 1970, D/~ 
25-3-1971. 

Civil Services — Punjab Civil 
Medical Service Class I (Recruitment 
and Conditions of Service) Rules (1940), 
B. 9 (2) and (3) — Direct appointment 
to selection grade is not prohibited by 
the Rules — Appointment solely by 
promotion from class I time scale offi- 
cers is not intended by the Rules. 

5 (Para 12) 

Mr. Jagjit Singh Chawla, Advocate 
end M/s. K. L. Mehta and S. K. Mehta, 
Advocates of M/s. K. L. Mehta and Co., 
for Appellant; Mr. H. L. Sibbal, Advo- 
cate General, for the State of Punjab, 
(Mr. R. N. Sachthey, Advocate, with 
him), for Respondent No. 1, M/s. V. C. 
Mahajan, S. S. Khanduja and V. P. 
Kohli, Advocates, for Respondent No. 2. 

The following Judgment of the 
Court was delivered by i 

RAY, J.: This is an appeal by spe- 
cial leave from the judgment dated, 13 
August, 1969 of the High Court of- 
Punjab and Haryana. 

2. The appellant was appoint- 
ed and confirmed in Punjab Civil 
Medical Service Class I with effect 
from 26 February, 1955. Respondent 
No. 3 Dr. S. S. Sekhon was confirmed 
in the same Class I service on 28 Fe- 
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bruary, 1955. The time scale salary 
of Class I service is Rs. 600-40-8(0-50- 
900 with efficiency ber at Rs. 80@/-. A 
class I officer on promotion to the 
selection grade is entitled to Rs. 1300/-. 


3. Dr. Pritam Singh is a Fel- 
low of the Royal College of Surgeons. 
He. obtained qualifications in-vérious 
post graduate medical courses ix En- 
gland and America. In 1961 he was 
serving the Government of Uganda in 
Africa at a salary of Rs. 3000/- p.m. 
in a permanent pensionable post. The 
Punjab Government in the year 1961 
offered him the post of Civil Surgeon 
in the Punjab Civil Medical Service. 
Dr. Pritam Singh expressed his will- 
ingness to accept the post at a suitable 
salary. 


4, Respondent No. 2 Dr. Pritam 
Singh was appointed on 16 July, 1952 
as Chief Medical Officer in the Pun- 
jab Civil Medical Service. Class I in 
the scale of Rs. 800-50-1500 with a 
starting salary of Rs. 1000/- p.m. with 
such allowances as might be admissi- 
ble under the rules. He joined the 
post with effect from 4 August, 1962. 
By an order of the Governor of Pun- 
jab dated 18 December, 1962 the past 
was ‘directed to be in addition to the 
existing post of Civil Surgeons both 
in the selection grade and ord:nary 
grade, 


5. The Government of Punjab 
thereafter took steps cf filling the past 
of the Chief Medical Officer, Chandi- 
garh on a permanent basis throug2 the 
Public Service Commission. A public 
notice inviting applications for the 
post was issued under the authority 
‘of the Commission in the month of 
April, 1963. Dr. Pritam Singh eppli- 
ed for the post. Neither the apel- 
lant nor respondent Dr. Sekhon ap- 
plied for the post beceuse they did not 
have the requisite qualifications pres- 
cribed for the post. Dr. Pritam Singh 
was selected by the Punjab Public Ser- 
vice Commission. The order of appoint- 
ment by the Governor was issued on 
10 May, 1963. 


6. Dr. Pritam Singh was on 
probation for a pericd of two wears 
with effect from the cate on which he 
joined as Chief Medical Officer, name- 
ly, 4 August, 1962, and he was govern- 
ed by the Punjab Civil Medical Ser- 
vice Class I Rules. On 30 August, 1963 
a formal letter was issued to Dr. Pri- 
tam Singh that the Governor of Pun- 
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jab in consultation with the Punjab 
Public Service Commission had allow- 
ed Dr. Pritam Singh the grant of 
higher starting pay of Rs. 1250/- p.m. 
on his appointment as Chief Medical 
Officer on a regular basis in the time 
scale of Rs. 800-50-1500 with effect 
from 17 April, 1963 as Principal Medi- 
cal Officer, Chandigarh which was the 
name of the redesignated post of the 
Chief Medical Officer. On 9 Decem- 
ber, 1965 Dr. Pritam Singh was con- 
firmed with effect from 17 April, 1963 
as ore Medical Officer, . Chandi- 
gar 


ts On 20 October, 1966 the res- 
pondent Dr. Pritam Singh was appoint- 
ed by the President of India in the 
selection grade of Punjab Civil Medi- 
cal Service in the scale of Rs. 1300-50- 
1600 with effect from 20 October, 1966. 


8. The appellant impeached the 
order dated 20 October, 1966 appoint- 
ing the respondent Dr. Pritam Singh 
in the selection grade to be in viola- 
tion of the Punjab Civil Medical Ser- 
vice (Recruitment and Conditions of 
Service) Rules, 1940 on two broad 
grounds; first, that the appointment to 
the selection grade of Punjab Civil 
Medical Service could be only by pro~ 
motion from Punjab Civil Medical Ser- 
vice Class I and not by direct appoint- 
ment, and, secondly, even if Dr. Pri- 
tam Singh could be appointed direct 
to the selection grade his seniority 
would be below that of the appellant 
and Dr. Sekhon, 


9. When Dr. Pritam Singh was 
appointed to the selection grade he 
was placed at the bottom of the selec- 
tion grade. The appellant and the res- 
pondent Dr. Sekhon were also appoint- 
ed to the selection grade with effect 
from 1 November, 1966, 10 days subse- 
quent to the appointment of Dr. Pri- 
tam Singh. The appellant and Dr. 
Sekhon contended that they had been 
senior to Dr. Pritam Singh in the time 
scale of Class I Service and therefore 
the respondent Dr. Pritam Singh should 
not have been placed senior to them © 
in the selection grade. 


10. The Punjab Civil Medical 
Service Class I (Recruitment and Con- 
ditions of Service) Rules are 17 in 
number. Rule 2 (c) defines the service 
to mean the Punjab Civil Medical Ser- 
vice Class I. Rule 3 states that all ap- 
pointments to the service shall be 
made by the Government on the advice 
of the Commission from time to time 


1604 S. C. [Prs. 10-12] Harkishan v: State of Punjab (Ray J.) ` 


4s required. The other relevant Rules 
necessary for the purpose of the pre- 
sent appeal are rules 5, 6, 7 (1), 8 and 
9 which are as follows: ' 

“5, Appointment to the service 
shall be made either by promotion 
from the Class II service or by direct 
recruitment in India or in England and 
when any vacancy occurs or is about 
to ccecur, Government shall determine 
in what manner such vacancy shall be 
filled. 

Note: Except with the previous 
sanction of Government only such per- 
sons shall be eligible for direct ap- 
pointment as are not already in Gov- 
ernment service. ` 

6. (1) The service shall consist of 
such number of posts of Civil Sur- 
geons as may be determined by Gov- 
ernment from time to time. 

(2) Not less than nine posts shall 
be filled by promotion from the class 
II service: 


Provided that recruitment by pro-. 


motion shall be made by strict selec- 
tion and no member of the class II 
service shall have any claim to such 
promotions as of right. 

7. (1) Members of the service who 
are appointed against permanent va- 
cancies shall on appointment 
on probation for a period of two years 
if recruited by direct appointment and 
one year if recruited otherwise than 
by direct appointment. 

Explanation: Officiating service 
shall be reckoned as period spent on 
probation but no member of the ser- 
vice who is officiating in any appoint- 
ment shall on the completion of his 
period of probation be entitled to be 
confirmed until he is appointed against 
a permanent vacancy. 


8. The seniority of the members 
of the service shall be determined by 
the dates of their confirmation in the 
service: . k 

Provided that if two or more mem~ 
bers are confirmed on the same date: 

(a) A member recruited by direct 
appointment shall be senior to a mem- 
ber recruited by promotion. 

(b) in the case of members who 
are both or all appointed by promo- 
tion from the Class II service, senio- 
rity shall be determined according to 
the seniority of those members in that 
service; and 

(c) in all other cases, Government 
shall decide the seniority. 


remain . 
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9. (1) A member of the service 
shall on appointment be entitled to a 
pay of a scale rising from Rs. 600/- 
a month by an annual increment of 
Rs. 40/- a month to Rs. 800/- a month 
and then by an annual increment of 
Rs. 50/- a month to Rs. 900/- a month 
with an efficiency bar at Rs. 800/- a 
month. In addition a member if he’ 
is of non-Asiatic domicile shall be en- 
titled to receive such overseas pay as 
may be prescribed . by Government 
from time to time. 


(2) Members of the service shall 
be eligible for promotion to a selec- 
tion grade and on such promotion shall 
be entitled to a pay of Rs. 1000/- a 
month: l 

Provided that promotion to the 
selection grade shall be made strictly 
by selection and no member of the ser- 
vice shall be entitled as of right to 
such promotion. 

(3) The number of appointments 
in the selection grade shall not exceed 
25 per cent of the total number of ap- 
pointments in the service.” 


11. Counsel for the appellant 
contended that rule 9 (2) which stated 
that the members of the service shall 
be eligible for promotion to the selec- 
tion grade meant that only the mem- 
bers of Class I service could be pro- 
moted to a selection grade and there 
could be no direct appointment to a 
selection grade. A direct appointment 
to the selection grade was said by the 
appellant to be an infraction of rule 9 
(2). The contention of the appellant 
with regard to rule 5 was that it spoke 
of appointment to the service either 
by promotion from Class II or by direct 
recruitment and therefore there could 
be direct recruitment only to Class I 
service and not to the selection grade. 
It was emphasised that rule 5 did not 
specifically provide for direct appoint- 
ment to selection grade. 


12. Rule 9 (2) does not contain 
any restrictive word that only mem- 
bers of the service shall be eligible 
to promotion’ to a selection grade. The 
proviso to rule 9 (2) contains a word 
of limitation and it is that no member 
of the service shall be entitled as of 
right to such promotion. To exclude 
appointment to selection grade would 
be to rob rule 5 as well as rules 9 (2) 
and 9 (3) of their content because 
rule 5 speaks of appointment to the 
service to be either by promotion or 
by direct recruitment. Rule 9 (2) 
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speaks of eligibility of members of 
the service for promotion to the selec- 
tion grade and rule 9 (3) speaks of the 
number of appointments in the selec- 
tion grade not to exceed 25 per cent of 
appointments in the serv-ce. The ser- 
vice as defined in rule 2 {c} means the 
Punjab Civil Medical Service Class I. 
Selection grade is the Punjab Civil 
Medical Service Class I. That is not 
disputed. Therefore rule 5 which 
specifically speaks of appointment to 
the service by direct recruitment em- 
braces Class I and the selection grade 
which is a part and parcel of Class I. 
The word ‘appointment’ in rule 9 (3) 
in regard to selection grede as not ex- 
ceeding 25 per cent of the total number 
of appointments in the service contem- 
plates both. promotion and direct ap- 
pointments in the service to the selec- 
tion grade. The word “appointment” 
cannot mean only promotion. It means 
appointment both by promotion and 
by direct recruitment. That is why 
the word ‘appointment’ is used in that 
sense once in relation to selection 
grade and again in relation to the total 
number of appointments to the ser- 
vice. Direct appointment to selection 
grade is not only contemplated in the 
rules particularly rules 5, 9 (2) and € 
(3) but is also the’ implicit idea in- 
herent in the words “direct recruitment 
and direct appointment” in Rule 5 for 
the purpose of attracling able anc 
meritorious persons to the service in- 
cluding the selection grade. The fal- 
lacy in the appellant’s contention is 
that. though selection grade will be 
within the definition of the service in 
rule 2 (c), wherever the word “ser- 
vice” occurs in rules 5 end 9, the con- 
struction put upon the word ‘service 
is members of the service who are in 
Class I on time scale appointment and 
who alone can be promcted to the 
selection grade and that there cannot 
be any direct appointment to selection 
grade. 


13. There is ancther reason as 
to why the rules conzemplate direct 
appointment to selectior: grade in pro- 
per cases. If it appears that there are 
not suitable persons in Class I time 
scale who can be promoted to the 
selection grade persons oz ability will 


have to be brought in zo the selection . 


grade from outside. 


14, A contention was advanced 
by counsel for the appellant thet 
rule 3 contemplated appointment Ey 
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the Government on the advice of the 
Public Service Commission and that 
the appointment of Dr. Pritam Singh 
was not made on such advice: The 
recruitment of Dr. Pritam Singh to the 
post of Chief Medical Officer was in 
consultation with the Punjab Public 
Service Commission. That appoint- 
ment was made in the month of May, 
1963. Being a direct recruit he was on 
trobation for two years. He was con- 
firmed thereafter. His starting salary 
was higher and at the time of confir- 
mation he was getting a salary of 
Rs. 1250/- p.m. in the scale of Rupees 
€00-50-1500. Dr. Pritam Singh prior 
to his appointment to the selection 
grade in the Punjab Civil Medical Ser- 
vice Class I was getting a salary of 
Rs. 1250/- p.m. which was higher than 
the limit of time scale pay in Class I 
service. . 

15. The other contention on be- 
half of the appellant was that Dr. Pri- 
tam Singh should not have got senio- 
tity, over the appellant and the res- 
pondent Dr. Sekhon in the selection 
grade. Prior to the appointment of Dr. 
Pritam Singh to the selection grade 
the seniority list of Class I service to 
which the appellant and the two res- 
pondents belonged was not fixed 
because of representations made by 
various persons including the appel- 
lant and Dr. Sekhon. We are not call- 
ed upon to go into the seniority list 
of Class I service because the only 
controversy now is with regard to the 
seniority list of the selection grade. 


16. The appointment of Dr. 
Pritam Singh to the selection . grade 
was earlier than that of the appellant 
and Dr. Sekhon. Therefore, there .can- 
not be any cause for complaint on 
ground of seniority. When Dr. Pritam 
Singh was appointed to the selection 
grade his position was last in the list. 
That was on 20 October, 1966. The 
appellant and Dr. Sekhon were pro- 
moted to the selection grade 10 days 
thereafter and their position would be 
in the ordinary course below Dr. Pri- 
tam Singh. It would be unjust to hold 
that the appellant and Dr. Sekhon 
would be put at a place higher than 
Dr. Pritam Singh in the selection 
grade. ` . 

17. The High Court correctly 
expressed the view that there are no 
specific rules in regard to the fixation 
of seniority in the selection grade in 
the case of a direct appointment. If 
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there are no relevant rules with regard 
to fixation of seniority in the case of 
a direct appointment fo the selection 
grade, Dr. Pritam Singh having been 
recruited by direct appointment ear- 
lier than the appellant and Dr. Sekhon, 
Dr. Pritam Singh’s seniority cannot be 
disturbed. That will be unjust. 


18. 
peal fails and is dismissed. The par- 
ties will pay and bear their own costs. 

; Appeal dismissed. 


AIR 1971 SUPREME COURT 1606 
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(From: Patna)* 


C. A. VAIDIALINGAM AND A. N. 
RAY, JJ. 


Shyam Deo Pandey and others, 
Appellants v. The State of Bihar, Res- 
pondent. 


Criminal Appeal No. 283 of 1968, 
D/- 23-3-1971. 

Criminal P. C. (1898), S. 423 — 
Requirement as to “perusal of the re- 
cord” is a condition precedent for a 
proper disposal of appeal either by dis- 
missing the same or m any other 
manner contemplated in the section. _ 

(Para 19) 

The requirement regarding the 
_ perusal of the record that has been 
sent for and received in the Court 
before disposing of an appeal cannot 
be treated as an empty formality. A 
perusal of the record of a particular 
ease and giving indication of such 
perusal in the order or judgment is a 
must before dismissing an appeal 
which has been admitted and notice 
whereof has been issued on the ground 
of non-appearance of the appellant or 
his pleader. Even where parties have 
been heard no order of dismissal can be 
passed without a perusal of the record. 
Criminal Appeal No. 453 of 1966, D/- 
10-5-1968 (Pat), Reversed. 

(Paras 19, 20, 21) 

Cases Referred: Chronological Paras 
(1971) AIR 1971 SC 64 (V 58) 
= 1971 Cri LJ 19, Challappa 
Ramaswami v. State of 

Maharashtra 19 
(1970) AIR 1970 SC 1033 (V 57) 
= 1970 Cri LJ 995, Govinda 


*(Cri. Appeal No. 453 of 1966, D/- 
10-5-1968 — Pat.j} 
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For these reasons, the ap- 


A LR. 
‘Kadtuji Kadam v. The State 
_ ‘Maharashtra bf 
(1962) AIR 1962 SC 1208 (V 49) 
= (1962) Supp 2 SCR 817 = 
(1962) 2 Cri LJ 288, -Sankatha 
Singh v. State of Uttar Pradesh 22 
(1953) ATR 1953 SC 282 (V 40) 
= 1953 SCR 809, Mushtak 
Hussain v. The State of Bombay 19 
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The following Judgment of the 
Court was delivered by 

VAIDIALINGAM, J.: — The short 
question that arises in this appeal, by- 
special leave, is whether the judg- 
ment and order of the Patna High 
Court dated May 10, 1968, dismissing 
the Criminal Appeal No. 453 of 1966, 
are in conformity with Section 423 of 
the Code of Criminal Procedure, (here- 
inafter to be referred as the Code). 


2. The appellants, who are ac- 
cused Nos, 2 to 5, along with the first 
accused Sia Devi (wife of 5th accused) 
were tried by the learned First 
Assistant Sessions Judge, Biharsharif, 
for an offence under Section 363 of the 
Indian Penal Code. The case of the 
prosecution was as follows: 

3. One Kanta Kumari, an 
orphan minor, and niece of the com~ 
plainant (P: W. 1) Parmeshwar Pandey 
was under the lawful guardianship and 
protection of the latter and residing 
with him, since the death of her 
parents. At about 8 P. M. on Febru- | 
ary 14, 1965, the fifth accused and 
his wife, the first accused, came to the 
house of the complainant and called 
Kanta Kumari. Kanta Kumari res- 


` ponded to the call by coming out. 


When she was questioned. by her 
uncle as to where she was going out 
with the two accused, Kanta Kumari 
replied that she was going out for. 
singing marriage songs. Kanta 
Kumari went away with the two ac- 
cused and returned home by about mid- 
night. In the morning of February 
15, 1965, the complainant found that 
Kanta Kumari was missing from his 
house. On a search made by him, he 
came to know that Kanta Kumari was 
seen early that morning at about 3 
A. M. going in the company of all the 
five accused persons for Ganga 
Ashnan. He was expecting Kanta 
Kumari to return. But on the even- 
ing of February 17, 1965, when he 
met the first and the fifth accused in 
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the village, he was informed by the 
fifth accused that his paternal cousins, 
accused Nos. 2 and 3, had taken away 
Kanta Kumari with them. On receiv- 
ing this information, Parmeshwar 
Pandey lost all hope of his niece 
Kanta Kumari coming back and on 
February 18, 1965 he filed a com- 
plaint before the police alleging that 
his niece Kanta Kumari, a minor, has 
been kidnapped from his lawful 
guardianship by the five accused. 

4, All the five accused were 
charged under Section 363, I. P. C. for 
kidnapping the minor girl. Kanta 
Kumari on February 15, 1965 from the 
lawful guardianship of her uncle 
Parmeshwar Pandey without his con- 
sent. All the accused pleaded not 
guilty before the trial Court and 
stated that they- were falsely impli- 
cated by Parmeshwar Pandey on ac- 
count of long standing enmity. In 
particular they pleaded: 

(a) that Parmeshwar Pandey had 
no niece called Kanta Kumari; 

(b) they have not kidnapped 
Kanta Kumari; and 

(c) in any case Kanta Kumari was 
not a minor as alleged but was z 
major above 18 years of age. 

5. The learned Assistant Ses- 
sions Judge by his judgment ané 
order dated August 31, 1966 substan- 
tially rejected all the pleas of the ae- 
cused. The learned Judge held that 
the complainant Parmeshwar Pandey, 
who had given evidence as P. W. 1 had 
a niece by name Kanta Kumari, who 
was living with him under his 
guardianship as she had lost her 
parents. Though Kanta Kumari was 
not traced and as such she was not 
before the Court, the learned Judge 


held that Kanta Kumari at the tima. 


of the occurrence must have been 
only 9 or 10 years old. The learned 
Judge further held that accused Nos. 
2 to 5 {appellants herein) have kid- 
napped Kanta Kumari, < minor gir, 
on February 15, 1965 from the lawful 


guardianship of her uncle Parmeshwar - 


Pandey without his consent and es 
such they were guilty of the offence 
under Section 363, L P. C. According- 
ly he convicted the appellants of the 
said offence and sentenced them to 
undergo rigorous imprisonment fcr 
five years. Each of them was also 
fined a sum of Rs. 500/~ and in default 
of payment of fine to undergo further 
rigorous imprisonment for six months. 
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The learned Judge, however, held that 
the case against accused No. 1, Sia 
Devi has not .been proved beyond 
reasonable doubt and as such acquitt- 


‘ed her. 


6. The appellants filed Crimi- 
nal Appeal No. 453 of 1966 in the 
Patna High Court on September 8, 1966 
challenging the various findings 
recorded by the learned Assistant 
Sessions Judge and contending that 
those findings were not supported by 
the evidence adduced. They also 
pleaded that their conviction is illegal 
In particular they have pleaded that 
the finding regarding the age of 
Kanta Kumari, when she has not ap- 
peared before the Court is based on 
pure conjecture and surmise and not 
on any legal evidence. 

q, On September 9, 1966 the 
High Court admitted the appeal and 
passed the following order: 

“9-9-66 This appeal will be heard. 
Issue notice. 

Pending the hearing of this ap- 
peal the appellants will continue on 
bail to the satisfaction of the District 
Magistrate. 

The realisation of fine also will 
remain stayed during the pendency of 
this appeal” 

8. The appeal was posted for 


hearing on May 10, 1968. On that 


date neither the appellants nor their 
counsel seems to have appeared and 
the Court dismissed the appeal and 
passed the following order and judg- 
ment. 

“10-5-1968. No one appears to 
press this appeal. On perusal of the 
judgment under appeal, I find no merit 
in the case. It is aceordingly dis- 
missed.” 

9. The appellants on the same 
day filed Criminal Miscellaneous Ap- 
Plication No. 556 of 1968 praying for 
restoration of the Criminal Appeal 
which had been dismissed by the 
Court. After issuing notice in the said 
application, the High Court on July 
12, 1968 dismissed the application for 
restoration on the ground that no 
sufficient cause has been shown by the 
appellants. The appellants filed an ap- 
plication for grant of a certificate 
under Article 134 (1) (e) of the Com 
stitution to appeal to this Court 
together with an application to excuse 
delay in filing the application. The 
High Court dismissed this applieation 
on August 2, 1968. This Court, how-= 
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ever, on December 11, 1968, granted 
special leave to appeal against the 
judgment and order of the High Court 
dated May 10, 1968. 


10. Mr. S. N. Prasad, learned 
counsel for the appellants, raised two 
contentions: (i) that the disposal of 
the appeal by the High Court on May 
10, 1968 is contrary to the terms of 
Section 423 of the Code; and (ii) that 
the order pronounced by the High 
Court is not a judgment as understood 
in law as it does not contain the point 
or points for determination, the deci- 
sion thereon and the reasons for the 
decision. 


11. Mr. R. C. Prasad, learned 
counsel for the State, has urged that 
the order dated May 10, 1968 complies 
in all respects with Section 423 of the 
Code. He has further urged that Sec- 
tion 367 of the Code relating to the 
contents of the judgment does not 
apply to the High Court and in this 
connection he relied on Section 424 of 
the Code. 


12. In the view that we take 
regarding the first contention of Mr. 
S. N. Prasad, that the judgment is not 
in compliance with Section 423 of the 
Code, we do not think it necessary to 
express any opinion as to whether 
Section 367 applies to the judgment 
delivered by the High Court as also 
the scope of Section 424 of the Code. 
The question whether the High Court 
has got jurisdiction to restore a crimi- 
nal appeal has also not been agitated 
before us. 


13. The contention of Mr. S. N. 
Prasad is that the High Court hav- 
ing admitted the appeal on September 
9, 1966 and issued notice to the State, 
it has no power under Section 423 of 
the Code to dismiss the appeal sum- 
marily as it has done on May 10, 1968. 
The manner of disposal of the appeal, 
the counsel pointed out, shows a com- 
plete disregard by the High Court 
of the provisions of Section 423 of the 
Code enjoining the 
to look into the entire record and give 
reasons for the decision arrived at. 
According to the counsel, this ap- 

‘ proach should be made by the appel- 
late Court irrespective of the fact 
whether the appellant or his pleader 
or the public prosecutor for the State 
appears or not. 


14. Mr. R. C. Prasad, learned 
counsel for the State, on the other 


Appellate Court. 
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hand, pointed out that the impugned 
order clearly shows that the High 
Court has gone through the judgment 
of the trial Court, which was under 
appeal and as it found no merit in 
the case, it dismissed the same. There 
is no illegality or any violation of 
Section 423 of the Code in the manner 
a oe of the appeal by the High 
ourt. 


15. In order to appreciate the 
contentions taken by the ccunsel on. 
both sides, it is necessary to advert to 
the material provisions of the Code 
bearing on the point arising for con- 
sideration. 


16. Part VII deals with Appeal, 
Reference and Revision. Chapter 
XXXI in the said part deals with Ap- 
peals. Section 410 of the Code gives a 
right to any person’ convicted on a 
trial held by a Sessions Judge or an 
Additional Sessions Judge to appeal to 
the High Court. Sub-section (1) of 
Section 418 provides that an appeal 
may lie on a matter of fact as well as 
a matter of law, excepting where the 
trial was by the Jury, in which case 
the appeal shall lie on a matter of 
law only. The explanation provides 
that the alleged severity of a sentence 
shall for the purpose of Section 418 be 
deemed to be a matter of law. Under 
Section 419, the appeal is to be made 
in the form of a petition in writing 
presented by the appellant or his 
pleader. Unless the Court otherwise 
directs, the petition of appeal shall 
be accompanied by a copy of the judg- - 
ment or order appealed against. Sec- 
tion 420 provides for the manner of 
filing an appeal when the appellant is 
in jail. Sections 421, 422 and 423, 
which, in our opinion, ‘are important 
are as follows: 

“Section 421. 
missal of appeal:— 

On receiving the petition and copy 
under Section 419 or Section 420, the 
Appellate Court shall peruse the same, 
and, if it considers that there is no 
sufficient ground for interfering, it 
may dismiss the appeal summarily. 

Provided that no appeal presented 
under Section 419 shall be dismissed 
unless the appellant or his pleader has 
had a reasonable opportunity of being 
heard in support of the same. 

(2) Before dismissing an appeal 
under this section, the Court may call, 
for the record of the case, but shall 
not be bound to do so. 


(1) Summary dis- 
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S. 422. Notice of appeal:— 

If the Appellate Court does not 
dismiss the appeal summarily, it shall 
cause notice to be given to the azpel- 
lant or his pleader, and to such offi- 
cer as the State Government may ap- 
point in this behalf, of the time and 
place at which such appeal wil. be 
heard, and shall, on the applicetion 
of such officer, furnish him with a 
copy of the grounds cf appeal; 

and, in cases of appeals under sec- 
tion 411A sub-section .(2) or section 
417, the Appellate Court shall cause a 
like notice to be given to the acc.sed. 
Section 423: Powers . of Appe_late 
Court in disposing of appeal: — 


(1) The Appellate Court shall zhen 
send for the record of the case, if 
such record is not already in Court. 
After perusing such record, and zear- 
ing the appellant or his pleader, if he 
appears, and the public Prosecutor, if 
he appears, and, in case of an az=peal 
under Section 411-A, sub-section :2) of 
Section 417, the accused, if he apzears 
the Court may, if it considers that 
there is no sufficient ground for inter- 
fering, dismiss the apveal, or may-— 

(a) in an appeal from an order of 
acquittal, reverse such order and 
direct that further inquiry be mada, or 
that the accused be retried or - com- 
mitted for trial, as the case may he, 
or find him guilty and pass seni=nce 
on him according tc law; 


(b) in an appeal from a convic- 
tion, (1) reverse the finding and sen- 
tence, and acquit or discharge th= ac- 
cused, or order him to be retriec by a 
Court of competent jurisdiction sub- 
ordinate to such Appellate Court or 
committed for trial or (2) alter the 
finding, maintaining the sentence _ or, 
with or without altering the firding, 
reduce the sentence, or, (3) with or 
without such reduction and with or 
without altering the finding, alter the 
nature of the sentence, but, subject to 
the provisions of Section 106, sub-sec- 
tion (3), not so as to enhance the sm2: 

(c) in an appeal from any cther 
order, alter or reverse such order; 

(d) make any amendment o2 any 
consequential or inzidental order that 
may be just or proper. 

(IA) Where an appeal from € con- 
viction lies to the High Court, it may 
enhance the sentence, notwithstazding 
anything inconsistent therewith -con- 
tained in clause (b} of sub-sectiox (1): 


“Provided that the sentence shall 
not be so enhanced, unless the accused 
has had an opportunity of showing 
cause against such enhancement. 


(2) Nothing herein contained shall 
authorise the Court to alter or reverse 
the verdict of a jury, unless it is of 
opinion that such verdict is erroneous 
owing to a misdirection by the Judge, 


.or to a misunderstanding on the part 


of the jury of the law as laid down by 
him.” f 


17. From the scheme of the 
sections referred to above, the follow- 
ing facts emerge: The appellants had 
a right under Section 410 to file an ap- 
peal to the High Court against their 
conviction. Under Section 418 they 
were entitled to challenge the correct- 
ness of the findings of the trial court, 
both on facts and law, as admittedly 
their trial was not by the jury. They 
were also entitled as a matter of law 
to urge the severity of the sentence 
imposed on them. The appellants had 
filed the appeal in due form as requir- 
ed by Section 419 accompanied by a 
copy of the judgment or order appeal- 
ed against. Under Section 421 the Ap- 
pellate Court is bound to peruse the 
appeal petition and the copy of the 
judgment or order appealed against. 
If the Appellate Court, on perusal of 
the same, considers that there was no 
sufficient ground for interfering with 
the judgment and order appealed 
against, it can dismiss the appeal sum- 
marily. Under sub-section (2) of Sec- 
tion 421, it is open to the Appellate 
Court before dismissing the appeal to 
call for the record of the case; but 
it is not mandatory that the Appel- 
late Court should call for the record. 
The stage under Section 421 is to en- 
able the Appellate Court to decide 
whether the appeal should be admitted 
or dismissed summarily. In the case 
before us on September 9, 1966 when 
the High Court ordered “this appeal 
will be heard. Issue notice’, it is 
clear that on perusal of the petition of 
appeal and the judgment of the Ses- 
sions Court, the High Court did not 
take the view that there was no suffi- 
cient ground for interference so as to 
dismiss the appeal summarily. On the 
other hand, the order of the High 
Court, extracted above clearly indi- 
cates that the appeal is to be heard 
and disposed of on merits and for that 
purpose it issued notice to the State. 
In fact the provisions regarding issue 


|! with reference to the 


TA 
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of notice as provided under Section 
422 has also been followed by the 
High Court. The procedure under 
Section 422 has to be followed only 
when the appeal is not dismissed sum- 
marily under Section 421. In this case 
the stages envisaged by Sections 421 
and 422 have passed. The appeal has 
been admitted and taken on file and 
notice must have been also issued to 
the appellants or their counsel, as en- 
visaged in the section. l 


18. Coming to Section 423, 
which has already been quoted above, 
it deals with powers of the Appellate 
Court in disposing of the appeal on 
merits. It is obligatory for the Ap- 
pellate Court to send for the record 
of the case, if it is not already be- 
fore the Court. This requirement is 
necessary to be complied with to en- 
able the court to adjudicate upon the 
correctness or otherwise of the order 
or judgment appealed against not only 
judgment but 
also with reference to the records 
which will be the basis on which 
the judgment is founded.. The cor- 
rectness or otherwise of the find- 
ings recorded in the judgment, on 
the basis of the attack made against 
the same, cannot be adjudicated upon 
without reference to the evidence, 
oral and documentary and other 
materials relevant for the purpose. 
The reference to “such record” in 
“after perusing such record” is to the 
record of the case sent for by the Ap- 
pellate Court. 


19. A reading of Section 423 
makes it clear that a criminal appeal 
cannot be dismissed for default of ap 
pearance of the appellants or their 
counsel. The court has either to ad- 
journ the hearing of the appeal in 
order to enable them ‘to appear or it 


¿lshould consider the appeal on merits 


and pass final orders. The considera- 
tion of the appeal on merits at the 


‘Istage of final hearing and to ar- 


‘Irive at a decision 


on merits and to 
pass final orders will not be possible 
unless the reasoning and findings re- 
corded in the judgment under appeal 
are tested in the light of the record 
of the case. After the records are be- 
fore the court and the appeal is set 
Gown for hearing, it is essential that 
the Appellate Court should (a) peruse 
such record, (b) hear the appellant or 
his pleader, if he appears, and (c) hear 
the public prosecutor, if he appears. 


After complying with these require- 
ments, the Appellate Court has full 
power to pass any of the orders men- 
tioned in the section. It is to be noted 
that if the appellant or his pleader is 
not present or if the public prosecutor 
is not present, it is not obligatory on 
the Appellate Court to postpone the 
hearing of the appeal. If the appel- 
lant or his counsel or the public prose- 
cutor, or both, are not present, the 
Appellate Court has jurisdiction to 
proceed’ with the disposal of the ap- 
peal; but that disposal must be after 
the Appellate Court has considered 
the appeal on merits. It is clear that 
the appeal must be considered and dis- 
posed of on merits irrespective of the 
facts whether the appellant or his 
counsel or the public prosecutor is 
present or not. Even if the appeal is 
disposed of in their absence, the deci- 
sion must be after consideration on 
merits. Under Section 421 the Ap- 
pellate Court has to decide whether 
the appeal is to be taken on file or 
dismissed summarily. The obligation 
of the court at that stage is only to 
peruse the petition of appeal and the 
copy of the order or judgment ap- 
pealed against. A summary dismissal 
of the appeal will then be legal if the 
Appellate Court considers that there is 
no sufficient ground for interference. ` 
But even in such circumstances it has 
been held that a summary decision is 


a judicial decision which vitally 
affects the convicted appellant and 
in a fit case, it is also open to 


be challenged on an appeal before 
this Court. Though a summary 
rejection, without giving any reasons, 
is not violative of any statutory provi- 
sions, such a manner of disposal re- 
moves every opportunity for detection 
of errors in the order. It has been 
further held that when an appeal in 
the High Court raises a serious and 
substantial point, which is prima facie 
arguable, it is improper for an Appel- 
late Court to dismiss the appeal sum- 
marily without giving some indication 
of its view on the point. The interest 
of justice and fair play require that 
in such cases an indication must be 
given by the Appellate Court of its 
views on the point argued before it. 
The earliest decision on this aspect is 
the one reported in Mushtak Hussein 
v. The State of Bombay, 1953 SCR 809 
= (AIR 1953 SC 282). The entire 
case law has been referred to and 
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reiterated in Govinda Kadtuji Kedam 
v. The State of Maharashtra, AIR 
1970 SC 1033. The recent eci- 
sion on this aspect is of Chal- 
lappa Ramaswami v. State of Maha- 
rashtra, AIR 1971 SC 64. We have 
referred to the above decisions to 
show that though a summary r2jec- 
tion by an Appellate Court under Sec- 
tion 421 may not be violative of the 
section nevertheless when an arguable 
or substantial question ‘arises for con- 
sideration, the Appellate Court in its 
order should indicate its views on such 
point. If the position is as indicated 
above that even under Section 421, 
which contemplates dismissal cf an 
appeal summarily, under Section 423, 
in our opinion, a.very rigorous test 
must be applied to find out whether 
the Appellate Court has complied with 
the provisions contained therein. There 
is no emphasis on the perusal of the 
record in Section 421, whereas under 
Section 423 one of the essential re- 
quirement is that the Appellate Court 
should peruse the record. There can- 
not be any controversy that Section 
423 applies to cases in which appeals 
have been presented and admitted. 
Though Section 423 does not provide 
any limitation on the power of the Ap- 
pellate Court that it is incompetent to 
dispose of the appeal, if the appellant 
or his pleader is not present, n=ver- 
theless there is a limitation. That 
limitation, which is provided by the 
section is that the Appellate Court, ba- 
fore disposing of the eppeal, must per- 
use the record. No doubt if the ap- 
pellant or his pleader is present, he 
must be heard. Similarly if the public 
prosecutor is present, he too mus: be 
heard. The Legislature in Section 423 
eontemplates clearly that in certain 
eases a criminal appeal might be dis- 
posed of without hearing the appellant 
or any one on his behalf or the public 


prosecutor. The expression “after per-- 


using ‘such record” in the section is, in 
our opinion, a condition preceden! to 
a proper disposal of an appeal either 
by dismissing the same -or in any 
other manner contemplated in the said 
section. The powers: which the Ap- 
pellate Court in cirminal appeals pos- 
sesses are depicted in Section 422. It 
has power not only to dismiss the ap- 
peal but also pass any one o- the 
orders enumerated in clauses (a). (b), 
(c) and (d) and sub-section (1-A). These 
provisions show the enormous pcwers 
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which the Appellate Court poss- 
esses in regard to a criminal ap- 
peal. These powers, it cannot be 


gainsaid are very vast. Any one of 
the orders mentioned above, could be 
passed by the Appellate Court whether 
the appeal is disposed of on hearing or 
without hearing the Appellant or his 
pleader, These provisions, in our 
opinion, clearly indicate the nature of 
a judgment or order that is expected 
of the Appellate Court in its judg- 
ment. It is in this context that the 
expression “after perusing such re- 
cord” assumes great importance. Ab- 
sence of those words, in Section 421, 
brings out in bold contrast the diffe- 
rence in the nature of jurisdiction ex- 
ercised under the two sections. 


20. It is not necessary to deal 
exhaustively with the connotation of 
the expression “after perusing such re- 
cord” occurring in Section 423 (1). That 
will depend upon the nature of the 
order or judgment appealed against as 
well as the point or points that are 
taken before the Appellate Court. But 
one thing is clear. There must be a 
clear indication in the judgment or 
order of the Appellate Court that it 
has applied its judicial mind to the 
particular appeal with which it was 
dealing. Such an indication will be 
available when the Appellate Court 
has considered the material on record, 
which means not only the judgment 
and petition of appeal, but also the 
other relevant materials. The Appel- 
late Court is bound to have looked in- 
to the judgment of the lower court ap- 
pealed against. The petition of appeal 
must have also been looked into to 
know the nature of the attack that is 
made against the judgment. There 
will be other materials on record and 
they will have to be perused by the 
Appellate Court. The nature of such 
perusal to be indicated in the Appel- 
late Judgment may also differ under 
different circumstances. 


21, Applying the above tests, 
we find that the order passed by the 
High Court in the case before us does 
not satisfy the above requirement. 
There is no indication in the order 
that it was passed “after perusing the 
record” that it must have sent for as 
required in the earlier part of Section 
423 (1). Admittedly the order does not 
state that the court has perused “such 
record” meaning the record sent for 
by it. On the other hand the recital 
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in the judgment is “on a perusal of 
the judgment under appeal, I find no 
merit in the case.” . Under Section 421, 
as we have already pointed out, the 
High Court should peruse the petition 
of appeal and the copy of the judg- 
ment or order appealed against. Even 
for a summary rejection under Sec- 
tion 421, apart from perusal of the 
judgment. 
Appellate Court to peruse the petition 
of appeal also. The High Court in this 
case has admitted the appeal under 
Section 421 and issued notice. By this 
it is clear that the High Court was of 
the opinion that there were arguable 
points raised in the appeal, which re- 
quired consideration on merits under 
Section 423. Under Section 421 one 
of the important requirementsis that 
the Appellate Court must peruse the 
record. Record of the case does not 
mean only the. judgment, because that 
must have already been perused on 
September 9, 1966 under Section 421, 
when the High Court admitted the 


appeal. We have already pointed out: 


that there is no indication in the order 
of the High Court that it has perused 
any record. Without a perusal of the 
record of a particular case and giv- 
ing any indication of such perusal in 
ithe appellate order or judgment, an 
order, similar to the one in question 
‘could be passed in any criminal appeal 
in a routine manner, when the appel- 
lant or his pleader does not appear or 
even in appeals where parties have 
been heard. From the mere recital in 
the High Court’s order that there - is 
no merit in.the case, it is not possible 
to infer that the High Court has come 
to that conclusion after applying its 
judicial mind and after perusing the 
record. In fact the conclusion that 
there is “no merit in the case” is ar- 


rived at, as the High Court itself says, - 


only on the basis of its “perusal of the 
judgment under appeal.” The require- 
ment regarding the perusal of the re- 
cord that has been sent for and re- 
ceived in court, before disposing of 
an appeal, is not to be treated as an 


empty formality, as is evident by the. 


vast powers conferred on the Appel- 
late Court to pass the various types 
of orders enumerated in the section. 
We are of the opinion, that in passing 
the impugned order the High Court 
has not considered the material on re- 
cord before coming to the conclusion 
that there was no case for interfe- 


it is obligatory for the- 


. A. I. R. 


Tence. As the order is not in 
conformity with Section 423 of the 
Code; hence it has to be set aside. 


22. Mr. R. C. Prasad, learned 
counsel for the State, drew our at- 
tention to the decision of this Court 
reported in Sankatha Singh v. State 
of U. P., (1962) Supp 2 SCR 817 = 
(AIR 1962 SC 1208) and urged that a 
similar order has been sustained by 
this Court. We have gone through the 
said decision and it does not support 
the respondent. This court was not 
dealing with an order passed by the 
High Court as an Appellate Court. On 
the other. hand, the Sessions Judge had 
dismissed a criminal appeal stating 
that the appellants and their counsel 
were absent and that he has perused 
the judgment of the trial court and 
seen the record and that it finds no 
fround for interference. This order 
was passed on November 30, 1956. 


‘Later on, the appellants had filed an 


application to the Sessions Judge for 
restoring the appeal to file. On July 
2, 1957 the Sessions Judge allowed 
the application and restored the cri- 
minal appeal to file the appeal which 
had been dismissed on November 30, 
1956. But when the criminal appeal so 
restored came up for hearing before 
the successor Sessions Judge, he took 
the view that the order of restoration 
passed on July 2, 1957 by his predeces- 
sor was illegal and without jurisdic- 
tion. This order was challenged in re- 
vision and the High Court agreed with 
the view of the Sessions Judge that 
the original order of restoring the cri- 
minal appeal to file was illegal. This 
Court held that the order of the High 
Court holding that the criminal appeal 
should not have been restored, was 
correct. Therefore, this court was 
only dealing with the correctness of 
the view of the High Court regarding 


-the legality of the order of restoration 


passed by the Sessions Judge. This 
Court has, no doubt, observed that. 
the order passed on November 30, 1956 
by the Sessions Judge after perusing 
the record and judgment without giv- 
ing any other reasons may not be a 
strict compliance with the provisions 
of Section 367 of the Code and that it 
may be set aside by a superior court, 
but the point that was emphasised was 


- that the nature of the order passed by 


the Sessions Judge on November 30, 
1956 will not give power to the Ses- 
sions Judge, an Appellate Court to set 
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aside the said judgment for the pur- 
pose of rehearing the appzal. There- 
fore, the above facts clearly show that 
the point that we have decided in this 
appeal never arose for consideration ir 
that decision. 


23. To conclude the appeal is 
allowed. The judgment end order oz 
the High Court dated May 10, 1968 ir. 
Criminal Appeal No. 453 of 1966 are 
set aside and the said appeal is re- 
manded to that court for hearing and 
disposal according to law and in the 
light of the observations contained in 
the judgment. 


Appeal allowed l 


$ 


e 


AIR 1971 SUPREME COURT 1613 
(V 58 C 335) 


(From: Andhra Pradesh)* 
K. S. HEGDE AND A. N. GROVER, J. 


Veeramachineni Gangadhara Rac, 
Appellant. v. The Andhra Bank Lic. 
and others, Respondents. 

Civil Appeal No. 786 of 1966, D- 
25-3-1971. ; 

Registration Act (1903), S. 17 — 
When parties creating security by de- 
posit of title deeds intend to reduce 
their bargain regarding that deposit to 
the form of document, such documen” 
must be registered. (X-Ref: Evidence 
Act (1872), Ss. 91, 92). AIR 1950 SG 
272 and AIR 1916 PC 115, Followed. 

; (Para 17) 

But if on its proper constructicn 
and from surrounding circumstances it 
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The following Judgment of the 
Court was delivered by 


HEGDE, J.: The 4th defendant in 
Original Suit No. .200 of 1954 in the 
court of Subordinate Judge, Vijaya- 
wada is the appellant in this appeal 
by special leave. That was a suit in- 
stituted by the Andhra Bank Ltd., the 
contesting respondent in this appeal. 
The suit was to recover the loans ad- 
vanced to the Godavari Sugars Refi- 
ners Ltd., defendant No. 5 in the suit. 
The suit was decreed against all the 
defendants and that decree was affirm- 
ed by the High Court, in appeal. The 
decree against the other defendants 
has become final. The only question 
that arises for decision in this appeal 
is whether the decree against the ap- 
pellant is sustainable. The High Court 
rested the decree against the appellant 
only on the basis of Ex. A-6 a letter 
given by defendants 1, 4 and another 
to the Masulipatam branch of the plain- 
tiff bank while depositing Exhs. A-7 
and A-8. In order to decide the cor- 
rectness of the decree it is necessary to 
refer to the material facts as found by 
the trial court and the High Court and 
which are no more in dispute. 

2. Defendants 1 to 3 were the 
partners of a company known as Aid 
Co. Ltd. (defendant No. 6). That com- 
pany was the managing agents of de- 
fendant No. 5, the Godavari Sugars Re- 
finers Ltd. which will hereinafter be 
referred as Godavari Sugars. The 
first defendant was the Managing 
Director of the Aid Co. Ltd. On Janu- 
ary 29, 1952, the first defendant made 
an application. on behalf of Godavari 
Sugars to the Andhra Bank Ltd. (which 
will hereinafter be referred to as the 
*‘Bank’) for a loan of three to four 
lakhs of rupees under the key loan and 
cash credit account and on the guar- 
antee and co-obligation of defendants 1 
to 3 in their personal capacity also. The 
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Managing Director and the General 
Manager recommended that applica- 
tion to the Board of Directors upto a 
limit of Rs. 1,25,000/-. Before the sanc- 
tion of the Board of Directors was 
obtained, the first defendant requested 
the Managing Director to sanction 
Rs. 50,000/- tentatively as there was 
urgent need. The Managing Director 
sanctioned a sum of Rs. 50,000/- in 
anticipation of the loan to be granted 
in pursuance of the application (Ex. A-3) 
made by the first defendant on Janu- 
ary 29, 1952. The Managing Director 
authorised the agent of Bhimavaram 
branch to obtain the necessary docu- 
ments signed by defendants 1 to 3 in 
their personal capacity as well as the 
first defendant as the Managing Direc- 
tor of the managing agents and on‘ be- 
half of Godavari Sugars. A pronote 
and the cash credit agreement relating 
to that loan were handed over to the 
agent of Bhimavaram branch on April 
24, 1952 after the same were executed 
by defendants 1 to 3. Thereafter de- 
fendant 1 drew from the Bhimavaram 
branch Rs. 20,100/- on April 25, 1952 
and Rs. 9,000/- on April 26, 1952. But 
he deposited a sum of Rs. 8,100/- on 
April 25, 1952. -Thus a sum of Rupees 
21,000/- was due to the bank under 
the loan in question on April 26, 1952. 
On that date the Board of Directors 
sanctioned the loan asked for under 
Ex. A-3 upto a limit of Rs. 1,25,000/-. 
Sometime thereafter the authorities of 
the Bank learnt that on a crediotr’s 
winding up petition a provisional 
liquidator for the Godavari Sugars 
had been appointed by the High Court 
of Madras without objection from de- 
fendants 1 to 3 on April 18, 1952. That 
fact had not been brought to the notice 
of the Bank authorities by defendants 
ito 3 when the advances were made 
on the 25th and 26th of April 1952. 
After coming to know of that fact, the 
Manager and the Managing Director 
of the Bank pressed defendants 1 to 
3 to repay the amount drawn. But 
they were advised by Satyanarain 


` Chowdary, the father-in-law of the 


first defendant (2nd defendant is the 
wife of the first defendant and the 
third defendant his mother-in-law) to 
plead before the High Court that the 
Bank was a pledgee of the articles 
pledged for the keyloan and as such 
had a lien over the pledged goods in 
respect of the advances made. The 
Bank accordingly moved the High 
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Court claiming ‘a lien over the goods 
pledged but that claim was rejected by 
the High Court. In connection with 
the proceedings before the High Court 
the Bank incurred an expenditure of 
Rs. 1548/10/6. The claim against de- 
fendants 1 to 3 is based on the above 
facts. That claiņ has been, decreed as 
mentioned earlier. The decree to that 
extent has become final. 


3. Now coming to the claim 
against. the appellant which is the only 
claim material for our -present pur- 
pose, the facts disclosing the cause of 
action against him as set out in the 
plaint paragraph 9 are as follows: 


“The defendants 1 and 4 request- 
ed the plaintiff-bank to refrain from 
taking legal action at that time (after 
the bank’s claim. was rejected by the 
High Court) and give them time. For 
all sums due till then and owing 
thereafter on any account by the de- 
fendants 1 and 4 either individually or 
jointly with others, two title deeds 
(Exhs. A-7 and A-8) were deposited 
with the bank on 15-1-1953 at Masuli- 
patam thereby creating equitable 
mortgage over the properties compris- 
ed therein and, situated within the 
jurisdiction of this Honourable Court. 
In consideration of the above deposit, 
the plaintiff-bank refrained taking 
legal proceedings against the defen- 
dants 1 to 3 for the amount due and 
loss occurred to the plaintiff-bank and 
an overdraft account was also sanction~ 
ed to the defendants 1’ and 4. Thus 
the plaintiff-bank has got security over _ 
the properties shown in the schedule ~ 
covered by the two title deeds depo- 
sited with the plaintiff-bank on .15-1- 
1953 at Masulipatam for the suit debt, 
the particulars of which are detailed 
hereunder”. 

According to the plaint a mortgage by 
deposit of title deeds was created in 
pursuance of the contract set out 
above. In this appeal we are only con- 
cerned with the iruth of that contract. 


4. The appellant denied the 
allegations contained in para 9 of the 
plaint. According to him he had noth- 
ing to do with the suit transactions and 
that he never requested the Bank to 
refrain from taking legal action against 
defendants 1 to 3. He went further 
and averred in his written statement 
that he did not know anything about 
the suit transactions till the Bank 
refused to return to him Exhs. A-7 
and A-8. Dealing with the deposit of 
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Exhs. A-7 and A-8, he averred that 
those documents were deposited to 
create an equitable mortgage to secure 
an overdraft loan of Rs. 25,000/- bor- 
rowed by him and that deposit has 
anog to do with the suit transac- 
ions. 


5. The only question for deci- 
sion is whether Exhs. A-7 and A-8 
were deposited to secure the suit 
debts. In order to decide that ques- 
tion it is necessary to set out a few 
more facts. Defendant 1 and the ap- 
pellant are divided brothers. The 
first defendant was having his business 
in Madras. The appellant was -having 
his business at Masulipatam. Madras 
and Masulipatam are quite far off 
from one another. Both the appellan: 
and defendant No. 1 appear to have 
had separate dealings with the Bank 
even prior to the suit transactions. We 
have earlier referred to the loan ap- 
plication Exh. A-3 made by the firsé 
defendant and the advances made 
From the pronote as well as the cash 
credit agreement referred to earlier, $ 
appears that the loan was made on th2 
security of the goods belonging to 
Godavari Sugars as well as on the per- 
sonal security of defendants 1 to &. 
That is also the basis on which the 
Board of directors of the Bank sanc- 
tioned the loan: see Exk. A-17. Neither 
in Exh. A-3 nor in Exh. A-71 nor in 
any of the correspondence that passed 
between the Bank and defendant No. 1, 
there is any reference to the fact af 
appellant’s either standing as a surety 
for the loans advanced to the Goda- 
vari Sugars or his having given his 
property as security for that loan. It 
is also admitted that in the books of 
account kept by the Bank, the equita- 
ble mortgage created by the deposit of 
Exhs. A-7 and A-8 is not shown asa 
security for the advances mentioned :n 
the plaint. There is neither documen- 
tary evidence nor reliable oral evidenze 
to support the averments in para 9 bf 
the plaint. In none of the correspon- 
dence that passed between the Bank 
and defendant No. 1 or that passed 
between the Bank and the appellant, 
there is any mention of the fact that 
at the instance of the appellant, the 
Bank had refrained frcm taking action 
against defendants 1 to 3. Nor is there 
any mention in them that because of 
the deposit of A-7 and A-8 along with 
the memorandum Ex. A-6 the Bank 
refrained from taking action agairst 
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defendants 1 to 3. Neither the Mana- 
ger nor the Managing Director of the 
Bank who have been examined in sup- 
port of the Bank’s claim spoke to the 
fact that they refrained from taking 
action against defendants 1 to 3 at the 
instance of the appellant or that they 
refrained from iaking action against 
them because of the equitable mort- 
gage referred to earlier. 


6. Three witnesses namely P. 
Ws. 1 to 3 were examined in support 
of the plaintiff's case. Neither P. W.1 
nor P. W. 2 speaks to the circumst- 
ances under which Ex. A-6 came to 
be executed. P. W. 3, the Managing 
Director of the Bank deposed in his. 
Chief Examination as follows: 


“D-4 applied for a loan as per Ex. 
A-67. He met me in that connection. 
D-1 also met me in that connection. 
D-4 represented that D-1 had commit- 
ments in regard to Godavari Sugars, 
that he and D-1 wanted monies and 
requested me to get Ex. A-67 be sanc- 
tioned representing that they would 
deposit title deeds that would be addi- 
tional security to safeguard the in- 
terest of the bank. I told him that the 
loan of Rs. 50,000/- could be sanction- 
ed if he agreed to pay outright the 
amount due from D-1. D-4 represent- 
ed that might prejudice our claim 
before the High Court as pledgee and 
that there would be deposit of title 
deeds he made a request ultimately to 
sanction at least Rs, 25,000/-. D-1 also 
represented that title deeds would be 
deposited and requested that the loan 
might be granted. Under Ex. A-67 
loan of Rs. 25,000/- was granted. D-1 
and D-2 gave title deeds as security 
for it. We did not take criminal action 
on the assurances given by them.” 


7. This evidence is not consis- 
tent with the averments in plaint para- 
graph 9 to which reference has been 
made earlier, It makes out a new case. 
Further from that evidence, it is clear 
that the deposit of title deeds Ex. A-7 
and Ex. A-8 were made to secure only 
the loan of Rs. 25,000/- given to the 
appellant. The uncontroverted evi- 
dence in this case clearly establishes 
that the said loan was borrowed by 
the appellant for his own business. 
Further in his cross-examination P. W. 
3 deposed that “the deposit of title 
deeds was made in terms of Board’s 
Resolution and as agreed to between 
the parties”. The Board’s Resolution 
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granting loan to the Godavari Sugars 
on the application of defendant No. 1 
does not either directly or indirectly 
refer to any mortgage by deposit of 
title deeds or even to any security of 
immovable property for the loan in 
question. The question of depositing 
title deeds was not before the Board 
when the loan was sanctioned to 
Godavari Sugars. But the loan grant- 
ed to the appellant as we shall pre- 
sently see was on the basis of a mort- 
gage by deposit of title deeds. 


8. -Before considering the scope 
and effect of Ex. A-6, it is necessary to 
refer to the circumstances leading to 
the execution of Ex. A-6. On October 
15, 1952 under Ex. A-67, the appel- 
lani applied for a loan of Rs. 50,000/-, 
Column four in that application refers 
to the purpose for which the loan was 
asked. The answer given was ‘For 
business”. Under column “Other ad- 
ditional guarantee or security”, answer 
given was “On the security of title 
deed ie, sites possessed by me at 
Vijayawada Krishna District which 
costs about one Lakh at present — 
Market value”. In the covering letter 
the appellant stated: 

“Sir, 

As desired above, I request for 
sanction of loan of Rs. 50,000/- on 
secured over-draft. Being bound by 
your previous Bank Rules and also 
bound by any changes in them, we 
will clear the loan according to your 
current Bank rate. Otherwise, if we 


fail to clear the loan in time, we will | 


not only pay, as and when necessary, 
the penal interest, but also agree to 
be bound by ‘all the actions taken 
against us. 


Further changes in the particulars 
of the property given in the list have 
been effected. We have not made 
any sort of alienations whatsoever on 
this property. Until your loan is 
cleared, we are not going to make any 
sort of alienations. If it becomes neces- 
sary to do so, we will do the same 
after obtaining your consent. 


Be pleased to consider, 


Sd/- Veeramachaneni Gangadhara Rao 
(In. Telugu)”, 


9. This application was placed 
before the Board of Directors on Janu- 
ary 11, 1953. The relevant agenda for 
ihe Board’s consideration reads as fol- 
lows: 


clear that the 
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“Loans and Overdrafts: 

3. To consider the application of 
Mr. Veeramachaneni Gangadhararao, 
Masulipatam, for a secured overdraft 
limit of Rs. 50,000/- for one year at 
7 per cent p.a. on the co-obligation of 
Messrs. Kolli Surya Prakasa Rao and 
Adusumilli Venkata Krishna Rao and 
on the mortgage by deposit of title 
deeds relating to the applicant’s sites 
of the extent of about 2,662 sq. yds. at 
Vijayawada of the approximate value 
of about Rupees One Lakh. 
Resolution: - 


Sanctioned Rs. 25,000/-.” 


10. From the above facts it is 
loan of Rs. 25,000/- 
granted to the appellant wus a secur- 
ed loan—secured by a mortgage by de- 
posit of title deeds in respect of his 
sites at Vijayawada.. It may be noted 
that neither the appellant nor his co- 
obligants are shown to have had any- 
thing to do with Godavari Sugars. It 
appears from the-records of the Bank 
that some of documents deposited were 
not originals. Therefore the Bank 
found it necessary to have legal advice 
in the matter. According to the ap- 
pellant one of the items covered by 
Exh. A-7 was of the joint ownership 
of himself and his brother defendant 
No. 1, hence the officers of the Bank 
wanted defendant No. 1 also to join in 
making the deposit of title deeds; but 
defendant No. 1 was at that time in 
Madras; therefore a printed form was 
given to him for getting the signatures 
of defendant No. 1; the place at which 
defendant No. 1 was to sign in that 
form was marked in pencil; that form 
was sent to Madras with his clerk ac- 
companied by a bank official; defen- 
dant No, 1’s signatures were obtained; 
thereafter the same was signed by him 
in the presence of the Bank’s agent at 
Masulipatam and given to the Bank’s 
agent without scoring out any of the 
words in the printed form. The appel- 
lant does not appear to be familiar. 
with English language. As could be 
seen in Ex. A-67, he has signed the 
same in Telugu. Ex. A-6, as mentioned 
earlier, is in a printed form. That was. 
a ready-made form which could be 
used for various purposes. It was an 
all comprehensive form relating to the 
deposit of title deeds. It is clear from 
the terms in that form that the parties 
were required to strike out the un- 
necessary terms and conditions in that 
form. Admittedly no term in Exh. 
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A-7 was struck out. According to P. 
W. 1, the agent of the Bank, the ap- 
pellant brought that form at abcut 
5 p.m. just when the Bank was abcut 
to close. Therefore he did not strike 
out the unnecessary words in that 
document. In this background, we 
have to see whether Exh. A-6 is orly. 
a memorandum in support of the če- 
posit of Exhs. A-7 and A-8 to secure 
the loan advanced to <he appellent 
under Exh. A-67 or whether the ce~ 
posit of title deeds in question were in- 
tended to secure that loan as well as 
all amounts due from defendant No. 1 
to the Bank. The loan advanced to the 
appellant under Ex. A-37 has been 
admittedly discharged and the pronote 
executed by him in that connection 
had been returned to him The loens 
granted to Godavari Sugars were -dis- 
bursed at the Bhimavaram Branch of 
the Bank as could be gathered from 
plaint paragraph 5. The loan samc- 
tioned to the appellant was disbursed 


at the Masulipatam branch. Exhs. 4-6,- 


A-7 and A-8 were produced in he 
Masulipatam Branch. The Masvli-+ 
patam Branch does not appear to heve 


had anything to do with the loans ad~ . 


vanced to Godavari Sugars. We heve 
earlier mentioned that in the accounts 
relating to the loan given to Godavari 
Sugars, there is no mention as to zhe 
deposit of title deeds. All the corr2s- 
pondence relating to the loans gran-ed 
to Godavari Sugars proceed on zhe 
basis that they were granted on -he 
personal responsibility of the defen- 
dants 1 to 3 and on the pledge of he 
goods belonging to that. company—see 
Ex. A-3, loan: application; Ex. A-2, 
agreement for cash credit on the sezu- 
rity of pledged goods, Ex. A-13, letter 
written to the agent, Bhimavaram 
Branch by the General Manager of zhe 
Bank on April 15,.1952, Exh. A-14 jet- 
ter written by the General Manager to 
the Agent, Bhimavaram Branch on 
April 16, 1952, Ex. A-17, letter writ- 
ten by the first defendant to the Benk 
on October 29, 1952. But the corres- 
pondence that passed between the ap- 
pellant and the Bank shows that che 
deposit of title deeds was made to 
secure the loan advanced io him under 
Ex. A-67. Under Ex. A-20, the ap- 
pellant wrote to the Bank on October 
15, 1952 as follows: 


“Dear Sir, 


T have two sites at Bezwada worth 
about Rs, 1,00,000 and I propose ta 
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deposit Title Deeds of the same and 
require a secured overdraft of Rs. 
50,000/- against the ‘same. My pro- 
perty statement is with you. I shall 
therefore be glad if you sanction the 
same at an early date ... ...” 

11. To the same effect is the 
Ioan application made by him on the 
same date. But an overdraft of 
Rs. 25,000/- only was sanctioned. On 
February 6, 1954, the appellant wrote 
to the Bank that he had cleared the 
overdraft account of Rs. 25,000/- but 
he wanted a renewal of over-draft 
arrangement (Ex. A-22). He sent a 
reminder in that connection on April 
I, 1954 (Ex. A-23). As the Bank de- 
layed - in making available the over- 
draft facility asked for, he wrote to the 

ank on September 20, 1954 under 
Ex. A-25 as follows: 


*Masulipatam. D/- 20-9-54. 
V. Gangadhara Rao Chowdary 
Managing Director, 

mong Industrial & Scientific Co. 


To 
The General Manager, 
The Andhra Bank Ltd., 
n Masulipatam. . 
Sir, 

Sub: Over Draft Facility granted 
to me. 

With reference to the overdraft 
renewed by your Board of Directors in 
the month of May 1954, for Rs. 25,000/- 
and which was not allowed to be 
drawn by me, I specially request you 
to kindly facilitate for my drawing an 
amount up to Rs. 15,000/- from the 
overdraft account, is due to the 
stoppage of this facility, which I am 
enjoying since 4 years, my business is 
suffering a lot and immediate invest- 
ment is necessary to meet urgent 
demands in my business of Scientific 
Apparatus ete. 

.. im this connection I confirm the 
discussion I had with your Managing 
Director at my residence, requesting 
me to mediate for the amicable settle- 
ment of the affair of my brother, Sri 
V. Butchiyya Chowdary with your 
bank regarding the key loan account 
granted to Godavary Sugars and 
Refiners Ltd. 
_ I shall be obliged for immediately 
allowing me to draw the amount. 
Thanking you. 
Yours faithfully, 
Sd/- Illegible.” 
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12. From this letter it is clear 
that the Bank was putting pressure on 
the appellant to persuade his brother 
defendant No. 1 to amicably settle the 
suit loans. That is also the evidence 
of the appellant. The allegation in 
this letter that the Managing Director 
was requesting the appellant to 
mediate for the amicable settlement of 
the affairs of defendant 1 with the 


Bank regarding suit loans does not ap- . 


pear to have been repudiated in any 
of the letters written by the Managing 
Director to the appellant. Though the 
Board of Directors of the Bank sanc- 
tioned on February 14, 1954, the re- 
newal of the overdraft facility asked 
for by the appellant, the appellant 
was not permitted to utilise that 
facility. The appellant’s case is that 
the Managing Director of the Bank 
was using that opportunity to put 
‘pressure on him to see that defen- 
dant 1 discharged the suit loans. 
Being fed up with the delaying tactics 
of the Bank, the appellant withdrew 
his loan application and asked ‘the 
Bank to return his title deeds. It is 
only at that stage that the Bank took 
up the position that the title deeds 
deposited were also intended to secure 
the amounts due from defendant 1 to 
the Bank. The appellant repudiated 
that claim. Then the Bank issued the 
lawyers’ notice Ex. A-18 to all the 
defendants on April 5, 1954. Therein 
it was stated for the first time that 
the Bank refrained from proceeding 
against defendants 1 to 3 in respect of 
the suit transactions at the instance 
of Satyanarayan Chowdary and the 
appellant and those two persons had 
agreed to indemnify the Bank any 
loss that may be caused due to those 
transactions. Further suggestion in 
that notice is that in pursuance of that 
agreement Exs. A-7 and A-8 were 
deposited under Ex. A-6. These 
allegations were repudiated by the ap- 
pellant in his registered reply notice 
Ex. A-19, dated April 21, 1954. 


` 13. From tħe above discussion 
it is clear that apart from Ex. A-6, 
there is absolutely no evidence to show 
that the deposit of Exhs. A-7 and A-8 
was intended to secure not 
merely the loan advanced to the ap- 
pellant under Ex. A-67 but also to 
secure the suit loans or other debts 
Jue from defendant 1 to the Bank. 
The oral evidence of P. W. 3, the 
Managing Director is of no assistance 


A.L R. 


as seen earlier. It does not connect 
the deposit of title deeds Exhs. A-7 
and A-8 with any of the debts due 
from defendant 1. 


- 14 This leaves us with Ex. 
A-6, the printed form containing the 
terms and conditions under which 
Exhs. A-7 and A-8 were deposited. 
The material portion of that document 
reads as follows: 

"To ` 

The Agent, . 

The Andhra Bank, Ltd. 

Masulipatam. 

Dear Sir, 

I/We write to put on record 
that as already agreed upon I/We have 
on 15-1-53 delivered by way of deposit 
at Masulipatam the following docu- 
ments of title to immovable property 
with intent to secure the repayment to 
the Bank of moneys that are now 
due or shall from time to time or at 
any time be due from me/us either 
solely or jointly with any other per- 
son or persons to the Bank whether 
on ‘balance of account or by discount 
or otherwise in respect of Bills of 
Exchange, Promissory Notes, Cheques 
and other negotiable instruments or in 
any manner whatsoever and including 
interest, commission and other bank- 
ing charges and any law costs incurred 
in connection thereto. 


(For list of Documents see next page) 


15. As mentioned earlier this 
is a printed form. No part of that 
form had been struck out though the 
expressions “I” “Me” found in that 
document ‘are inconsistent with the 
other portions of that document. We 
have earlier referred to the evidence 
of the agent of the Masulipatam 
branch of the Bank (P. W. 1) that he 
did not strike out the unnecessary 
words in Ex. A-6 as it was presented 
before him late in the evening. 


16. The language of Ex. A-6 is 
undoubtedly wide and if it governs the 
agreement between the parties then 
there can be no doubt that the suit 
debts are also secured by the deposit 
of title deeds A-7 and A-8. In the 
first place Ex. A-6, for the reasons 
already mentioned must be held to be 
an incomplete document. Therefore, 
it cannot be considered as a contract 
between the parties. According to the 
plaintiff, the appellant agreed to secure 
the debt due from the first defendant 
to the Bank in consideration of the 
Bank not proceeding against defen- 
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LIST OF DOCUMENTS 
S. No. Nature of title Description of property Estimated 
deed and date and exact situation value 


l. Sale Deed DI- 4-2-49. 


Two plot of house site bearing assessment 
No. 7501 in Ward 


No. 22 and bearing 


No. 216/2 N.T.S, 883 Block No. 13 (sic) 
Ward No. 9 measuring O-28 (sic) and the 
other 0-27 (sic). 


2. Registration Extract of 


House site measuring 1140 Sq. Yds. bearing 
Towa S. No. 599 in New. Ward No. 19 in 


Bezvada Town. 


Sale Deed D/- 30-12-36, 
8. Encumbrance certificate 
Ee. 574/52. 


4, Encumbrance_ Certificate 
No. Ec. 555/52, . 





Name and Address: 


Yours faithfully, 


Sd)-1. Veeramanchaneni Cengedhare Rao. 


2, V. Butchaiah Chowdary. 
3. Shri Krishna Prasad 


being minor by father 
Veeramachaneni Gangadhara Rao. 
S. No. Nature of title Description of property Estimated 
deed and date and exact situation value 


& Plan of (sic) in N.T. S. 
No. 663 Block No.13 of 
Ward No. 9, Vijayawada 
Town. 





dants 1 to 3. No such term is found 
in Exh. A-6. 

17. From the recitals of Exh 
A-6, it is seen that that memorandum 
in question was intended to “put on 
record” the terms already agreed 
upon. That being the case, the dozu- 
ment cannot be considered as a con- 
tract entered into between the parties. 
Tf the parties intended that it should 
embody the contract between them, 
it would have been necessary to regis- 
ter the same under Section 17 of the 
Registration Act, 1908. As observed 
‘by this Court in Rachpal Maharaj v. 
Bhagwandas, 1950 SCR 548 = 
1950 SC 272), that ‘when a dektor 
deposits with the creditor title deeds 
of his property with intent to create 
a security, the law implies a contract 
between the parties to create a mort- 
gage and no registered instrument is 
required under Section 59 as in other 
forms of mortgage. But if the paries 
choose to reduce the contract to writ- 
ing, the implication is excluded by 
their express bargain, and the docu- 
ment will be the sole evidence of its 
terms. In such a case the deposit and 
the document both form integral parts 
of the transaction anc are essential 
ingredients in the creation of the 
mortgage. As the depcsit alone is nof 


(ATR 





intended to create the charge and the 
document, which constitutes the bar- 
gain regarding the security, is also 
necessary and operates to create the 
charge in conjunction with the 
deposit, it requires registration under 
Section 17 of the Indian Registration 
Act, 1908, as a  non-testamentary 
instrument, creating an interest in 
immovable property, where the value 
of such property is one hundred rupees 
and upwards.” ‘Therefore, the crucial 
question is: Did the parties intend 
to reduce their bargain regarding the 
deposit of the title deeds to the form 
of a document? If so, the document 
requires registration. If on the other 
hand, its proper construction and the 
surrounding circumstances lead to the 
conclusion that the parties did not 
intend to do so, then, there being - no 
express bargain, the contract to create 
the mortgage arises by implication of 
the law from the deposit itself with 
the requisite intention, and the docu- 
ment being merely evidential does not 
require registration. 


18. The law relating to the 
nature of a memorandum filed along 
with the deposit of title deeds or one 
filed thereafter has come up for con- 
sideration by Courts in this country 
as well as in England. The decisions 


t 
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on the subject are numerous. We 
have already referred to the decision 
of this Court in Rachpal Maharaj’s 
case, 1950 SCR 548 = (AIR 1950 SC 
272) (supra). We shall now refer to 
two of the decisions of the Judicial 
Committee. In Pranjivandas Mehta v. 
Chan Ma Phee, 43 Ind App 122 = (AIR 


1916 PC 115) dealing with the law on > 


the subject Lord Shaw of Dunferm- 
line observed: 

“The law upon this subject is 
beyond any doubt: l 

(1) Where titles of property are 
handed over with nothing said except 
that they are to be security, the law 
supposes that the scope of the security 
is the scope of the title. (2) Where, 
however, titles are handed over accom- 
panied by a bargain, that bargain 
must rule. (3) Lastly, when the bar- 
gain is a written bargain, it, and it 


- alone, must determine ‘what is the 


scope and the extent of the security. 
In the words of Lord Cairns in the 
leading case of Shaw. v. Foster, (1872) 
5 HL 321 at p. 341. “Although it is 
a well-established rule of equity that 
a deposit of a document of title with- 
out more, without writing, or without 
word of mouth will create in equity a 
charge upon the property referred to,.I 
apprehend that that general rule will 


not apply where you have a deposit ac- 


companied by an actual written 
charge. In that case you must refer 
to the terms of the written document, 
and any implication that might be 
raised, supposing there were no docu- 
ment, is put out of the case and reduc- 
ed to silence by the document by 
which alone you must be governed.” 

In Subramanian v. Lutchman, 50 Ind 
App 77 = (AIR 1923 PC 50). Lord 
Carson speaking for the Judicial Com- 
mittee stated the law thus: 


“The law upon the subject admits 
of no doubt. In the case of Kedarnath 
Dutt v. Shamlall Khettry, (1873) 11 
Beng LR (OCJ) 405, Couch, C. J. said: 
“The rule with regard to writings is 
that oral proof cannot be substituted 
for the written evidence of any con- 
tract which the parties have put into 
writing. And the reason is that the 
writing is tacitly considered by the 
parties themselves as the only reposi- 
tory and the appropriate evidence of 
their agreement. If this memorandum 
was of such a nature that it could be 
treated as the contract for the mort- 
gage and what the parties considered 
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to be the only repository and appro- 
priate evidence of their agreement it 
would be the instrument by which the 
equitable mortgage was created, and 


would come within Section 17 of the . 


Registration Act.” 


. 19. Exhibit A-6 is not register- 
ed. If that document is considered as 
a contract of mortgage between the 
Bank and the depositors, the same 
having not been registered, it is in- 
admissible in evidence. If on the 
other hand that document is consider- 
ed as a mere memorandum evidencing 
the deposit of title deeds in pursuance 
of an earlier contract-then the correct- 
ness of the recitals therein can be gone 
into without being inhibited by Sec- 
tions 91 and 92 of the Evidence Act. 
Whichever view is taken the plaintifi’s 
case must fail. On an overall con- 
sideration of the evidence and the 
probabilities of the case, we are satis- 
fied that Exts. A-7 and A-8 were not 
deposited with the Bank to secure the 
debts due from defendant No. 1 to the 
Bank. 

20. In the result this appeal is 
allowed, the decree against the appel- 
Jant is set aside and the suit against 
him is dismissed with costs through- 


out. 
Appeal allowed. 


AIR 1971 SUPREME COURT 1620 
(V 58 C 336) 
(From: Madhya Pradesh)* 
S. M. SIKRI, C. J. l 
P. JAGANMOHAN REDDY 
AND I.. D. DUA, JJ. 
The State of Madhya Pradesh, Ap- 
pellant v. Mir Basit i Khan and 
others, Respondents. 


Criminal Appeal No. 142 of 1968, 
D/- 22-3-1971. 

Penal Code (1860), Section 420 — 
In the absence of misrepresentation or 
suppression of any material facts with 
a view to defraud or cheat the public 
the promoters of a money circulation 
scheme are not guilty of cheating even 
if the scheme is speculative and un- 
workable — Criminal Appeal No. 81 
of 1966, D/- 8-9-1967 (MP), Affirmed 
— AIR 1939 Cal 327 and ILR (1939) 2 


*(Cri. Appl. No. 81 of 1966, D/~ 8-9- 
1967 — Madh Pra.) 
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Cal 81, Approved: AIR 1960 AH 103 
and AIR 1944 Mad 410 (2), Distinguish- 
ed. : (Para 14) 
Cases Referred: Chronological Peras 
(1960) AIR 1960 All 103 (V 47) 
= 1960 Cri LJ 188, Nadir Barqa 
Zaidi v. State of U. P. 
(1944) AIR 1944 Mad 410 (2) (V 31) 
= 1944 Mad WN 312, In re 
_ M. K. Srinivasan 13 
(1939) AIR 1939 Cal 327 (V 26) 
= 40 Cri LJ 60), Radha 
Ballav Pal v. Emperor 
(1939) ILR (1939) 2 Cal 81, 
Hari Das Barat v. Emperor ‘11 
Mr. I. N. Shroff, Advocate, for 
Appellant; M/s. U. P. Singh and Nur- 
ud-din Ahmed, Advocates, for Ees- 
pondents. 


The following Judgment of the 
Court was delivered by 
SIKRI, C. J.: — This appeal by 
special leave by the State of Madaya 
Pradesh is against the judgment of the 
High Court allowing the appeal of the 
respondents, Mir Basit Ali Khan, Mir 
Shahniwaz Ali Khan and Mir Sarferaz 
Ali Khan, and setting aside the con- 
viction and sentences passed on them 
by the learned First Additional Ses- 
sions Judge, Bhopal, who had convict- 
ed them under Section 120-B and Sec- 
tion 420, I. P. C. The respondents 
were, however, acquitted of the charge 
. under Section 406, I. P. C. We may 
mention that there were two committal 
orders made by the learned Mazis- 
trate, First Class, Bhopal, on Aprii 5, 
1965 and on October 12, 1965, respec- 
tively, which gave rise to two Ses- 
sions Trials, Nos. 90 of 1965 and Na 98 
of 1965. The learned Sessions Judge 
disposed of both the trials by a single 
judgment as he was of the view. that 
both the trials were in effect a simgle 
trial of a single conspiracy and of 
several incidents of cheating. The 
respondents also filed one appeal 
before the High Court and the Eigh 
Court disposed of that appeal by one 
judgment. = 
2. The facts are not very much 
in dispute. The prosecution case in 
brief, was that Mir Basit Ali Khan, 
the father, and his two sons, Mir 
Shahniwaz Ali Khan and Mir Sar- 
faraz Ali Khan, entered into a partner- 
ship which was registered on Septem- 
ber 21, 1959, under the Indian Partner- 
ship Act of 1932 in the State of 
Andhra Pradesh at Hyderabad. The 
registration number of the firm was 
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1468. Mir Basit Ali -Khan started a 
money circulation scheme known as 
Multi-Purpose Constructive Circulation 
Scheme with its head office at Hydera- 
bad, in the year 1960. He, along with 
others, was prosecuted in the City 
Magistrate’s Court at Hyderabad, but 
they were acquitted and the acquittal 
was maintained in the High Court. 
The Magistrate had come to the conclu- 
sion that though the scheme appeared 
to be speculative yet it could not be 
said that the accused were running the 
said scheme with a dishonest intention 
to cheat the public, 

3. It is alleged that Mir Basit 
Ali Khan again organised the Multi- 
Purpose Constructive Circulation 
Scheme on September 20, 1961, at 
Bhopal with its principal office at 
Bungalow No. 59, Roshanara Naka, T.. 
T. Nagar, Bhopal. The firm issued 
policies and printed pamphlets and 
handbills representing that it was a 
Government of India Registered. firm 
No. 1468. 


4, We may reproduce the pam- 
phlet, Ex. P-9/1, which was one of the 
pamphlets issued by the firm: 

“I. Perform the marriage of 
marriageable girls by spending only 
5.50 np. 

2. Only after spending once Rs. 
5.50 np. send your promising children 
to America or England for Education. 


3. By spending Rs. 5.50 np. only 
once, you can meet your daily neces- 
sities. i 

4. By spending Rs. 5.50 np. only 
once make provision for education, and 
books, stationery, etc., etc.,. 

5. By spending Rs. 5.50 np. get a 
big sum of. Rs. 2309/- for the pro- 
gress of your business. For obtaining 
all the above mentioned things you 
can get a big sum of Rs. 2309/- by 
spending only’ Rs. 5.50 np. Please do 
come and meet on the address noted 
below so that you may know how to 
do it and how to utilise this golden 
opportunity. ‘ 

Otherwise please -do not say that 
you did not get intimation.” 

5. It is necessary to reproduce 
another pamphlet, Ex. P-12, because 
according to the State there were clear 
misrepresentations of fact which 
amounted to cheating: 

“Phone: 1266. M. C. C. Bhopal, 
M. P. Grams: “Jansewak” Govt. of 
India’s Registered Firm, 1468. 
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The Government of India after 
establishing the social service Depart- 
ment are doing a great service 
for the public and to the nation as a 
whole ‘by spending lacks of rupees. 
The public have also been exerting 
manual labour in addition to giving 
their valuable time. But this Public 
Service Scheme of ours is so unique 
that without any difficulty every in- 
dividual of the country receives direct 
benefit to the extent of Rs. 23,09/50 by 
Sitting at home. That is, remit your 
admission fee once through the de. 
P. T. T. (sic) and the Government 
postman will knock down at your 
doors several times to pay you up the 
amount. The Founder of this unique 
formula has placed before you in such 
a way that a-person with ordinary 
intelligence will be pleased to under- 
stand it. 

HOW THIS 1S POSSIBLE: Collect 
Rs. 5/50 from each of your three 
friends, and out of this keep Rs. 5.50 
for yourself and this remaining Rs. 
11/00 may be remitted according to 
the schedule. Tt is thus clear that you 
have received your original amount of 
Rs. 5/50 in full immediately after the 
sale of three Policies. - 

From the procedure explained 
above, it is very clear that this is 
neither a Gambling lottery, Riddle nor 
Satta. There is not the least possibi- 
lity of your losing the amount. Of 
course, such persons will be losers who 
will not be in a position to sell their 
three policies. 

Therefore, those persons who do 
not have the capacity of selling their 3 
Policies need not join this scheme 
But in our opinion we are confident 
that there is no such an unfourtunate 
person who is not having even three 
well wishing friends, or relatives in 
this vast world. But the question of 
selling 3 policies by an individual is 
most important. 

How:— You should purchase one 
Policy by paying Rs. 5/50 np. from ‘any 
person who has already enrolled in 
this scheme or write to the Firm for 
the policy, by sending M. O. of Rs. 5/- 
Now select three energetic & enthusia- 
stic friends, collect Rs. 5/50 from 
each of them and remit the M. Os. to 
the members and the Firm as shown 
in the schedule. Write down the names 
of your selected 3 friends with their 
address in full in BLOCK LETTERS 
ONLY. Send the Policy along with 


A.LR, 


the M. O. receipts to the firm by 
EXPRESS DELIVERY ONLY. 


Never send M. Cs. to persons in 
column No. 2 they will not get any 
amount to the extent of THIS POLICY 
ONLY BUT as and when this Policy 
goes in circulation they will automati- 
cally change their places and enjoy. 
with their expected amount. 


FIRM’S RESPONSIBILITY: The firm 
will sent you 3 policies in which you 
will stand in Column No. 2 and that 
of the new member in Column No. 1. 
Hand over these policies immediately 
to your friends carefully. As soon as 
you finish this job, YOUR RESPONSI- 
BILITY IS OVER. The chain of M. Os., 
will be continued in such a way thaf 
your neighbours will be fed up with 
postman’s voice. Because the beauty 
of our scheme is that we allow 15 days 
period for the sale of the policy to 
each of our member after the expiry of 
the period we cancel such slack mem- 
bers and the same cancelled policy in 
which you stand in No. 2 is sold to 
other new members through our autho- 
rised agents and field officers, who are 
spread all over India thereby we try 
our utmost to continue your chain. 
The cause of failure of other previous 
Schemes is only due to not having this 
wonderful arrangement of continua- 
tion of Chain to which we give much 
importance. For this reason only we 
are having a very good response & our 
todays membership number is more 
than a lack all over India. Under un- 
avoidable circumstances, extension of 
one week can be given on payment of 

extension fee of 0.37 np, i 


SCHEDULE 
S. No. No. of Amount 
Columa No. Policies payable 
1 1 5.5 
2 3 : Nil 
8 9 9.00 
4 27 £7.00 
5 81 81.00 - 
6 243 364.50 
7) 3 729 1822.50 
Total No. of Policies 1093 2309.50 
MOST IMPORTANT: If your 


chain of M. Os. are discontinued for 
two weeks please inform us immediate- 
ly so that they may be continued. 


MEER BASITH ALI KHAN 


Author of Bukhi Kisan approved 
by the Ministry of Agr. Govt. of India, 
Founder of full House Talkie Formula 
Regd. by Govt. of India No. 104 Pro- 
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prietor M .C. C. Govt. cf India’s Reed. 
Firm No, 1468, Bhopal. 


TIME IS MONEY: If you are inclined 
to become agent, contact us and enjoy 
with the commission of 3.50 np. zer 
member. The Chief Agent will get 75 
P. M. salary as well as commission 
of Rs. 3.50 per member. “ne 
advertisement ‘expenses will also be 
borne by the firm.” 


6. The learned Sessions Judge 
had come to the conclusion that the 
respondents by using the expression 
“Government of India Eegistered Firm 
No. 1468” in their policies and pem- 
phlets misled the public into believing 
that the scheme was sponsored by the 
Government of India or it had its sp- 
proval. He also came to the conchi- 
sion that there was a misrepreseRia- 
tion in the pamphlet that the scheme 
was neither a gambling, lottery, ricdle 
or a satta, but was an ordinary finen- 
cial scheme. The learned Sessicns 
Judge had further found that as the 
remitter of the money-orders “ras 
always Mir Basit Ali Khan, responcent 
No. 1 and the Proprietor of M. C. 2. 
the member of the policy was left only 
with a small piece of paper, Ex. P-39, 
the scheme contained a misrepresen:a~ 
tion and suppression of material facts 
which made the respondents lieble 
for conspiracy to cheat and cheatin2. 


7. The High Court, however, 
held that it being not in dispute that 
the firm was registered and its number 
was 1468 there was no fraudulent or 
deceitful representation. The Eigh 
Court further held that most of the 
witnesses had clearly stated that trey 
had known the fact that it was a pri- 
vate firm and the Government fad 
nothing to do with it. The Eigh 
Court was of the view that the state- 
ment may be an exaggeration or a pif- 
fing. The High Cour, after gong 
through the evidence and the varous 
pamphlets came to the following con- 
clusion: 

“There appears to be no mis- 
representation or suppression of eny 
material facts with a view to defreud 
or cheat. Howsoever speculative 
and unworkable the scheme may be, 
unless it is shown that there is a 


false representation or suppression of - 


the material facts which might render 
it to be fraudulent, it cannot be said 
that the offence of cheating has been 
committed. Of course. to judge its 


State of M. P. v. Mir B. A Khan (Sikri C. J.) {Prs. 5-9] S. C. 1623 


effect, the policy and the pamphlet has 
to be read as a whole.” 

The High Court further observed, 
after referring to a number of cases 
which we will presently deal with: 


“In this scheme as aforesaid, the 

purchaser also got his amount alright 
and one can expect to get even more 
provided the Chain continued. As the 
policy with its rules and pamphlet 
make it quite clear, the appellants 
cannot be held guilty unless it is posi- 
tively shown that some deception had 
been practised on the public with the 
result that they were deceived and 
they „had paid the money. The pro- 
secution has not produced any witness 
to say that some money was due from 
the company and they have been in 
anyway. deceived and the amount has 
not been paid. It is only the Jhabua 
lot of witnesses who could not be 
paid because of the police raid and the 
M. Os. being withheld by the Magis- 
trate.” 
The High Court further found that the 
name of Mir Basit Ali Khan, pro- 
prietor, M. C. C., was mentioned sim- 
ply because it was a chain scheme and 
that it may, go on working continuous- 
ly, otherwise there is every possibility 
that some policy holder might not send 
the full amount or may not be trace- 
able for one reason or the other. The 
High Court observed that nothing was 
kept secret from the policy holders 
and it was known to them alright that 
they had joined the scheme with the 
conditions laid down in the policy and 
the pamphlet. The High Court did 
not think that the size of the token 
had anything to do with cheating. 
The High Court accordingly came to 
the conclusion that the respondents 
had committed no offence. 


8. Regarding the money which 
had been seized by the police the 
High Court said that the money 
belonged to the policy holders and the 
respondents and it was ‘a case where 
the money in question had to go back 
to them and it could not be ordered 
to be confiscated. The High Court ac- 
cordingly directed that the respondents 
would be entitled to get back their 
amount which had been withheld as 
property in the Sessions Trials refer~ 
red to above. 

9. It is common ground that 
the Scheme is highly speculative, and 
the question which arises is whether 
it amounts to cheating under S. 420 
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I. P. C. The Jearned counsel for the 
State stresses the following facts: 

(1) None of the 2000 odd persons 
who purchased the policy had receiv- 
ed Rs. 2309.50, the assured amount in 
the policy. . 

(2) The Jarge amounts of Rs. 
90,750/- and Rs. 5,52,587.95 were 
obtained by the, respondents showed 
the extent of wrongful gain by them. 

(3) The policy holders had no con~ 
trol over other policy holders which 
would assure continuance of the 
scheme. 

(4) Merely because some persons 
received some amount it could not be 
inferred that the ‘scheme was not 
fraudulent. CeCe. 

(5) The evidence showed that the 
nemes entered in columns 3, 4, 5, 6 and 
7 were bogus and that 2696 money 
orders were sent back to the remitter, 
as the persons were not traceable be- 
cause of wrong addresses on the form. 


10. The learned counsel for the 
respondents contends that since the 
year 1939 similar schemes have been 
held not to fall within Section 420, 
I. P. C, and the legislature must be 
deemed to have accepted the law as 
laid down in the cases. The learned 
counsel has drawn our attention to 
two decisions of the Calcutta High 
Court on similar schemes. ‘The 
earliest case pointed out by the learn- 
ed counsel is Radha Ballav Pal v. 
Emperor, AIR 1939 Cal 327. In that 


case the society was described as. 


Government Registered No. 5934, 
registered under Act 11 of 1932. The 
High Court held that it was not a mis- 
representation as this Society ‘was 
actually registered under that Act. 
Regarding the scheme the High Court 
held on the facts of that case that the 
scheme was one of those snowball 
schemes which were speculative to the 
highest degree and unworkable but it 
was not dishonest or fraudulent in the 
sense that it either represented to the 
public something which was not true 
or concealed from them something 
which should have been disclosed. The 
High Court thought that it was an ap- 
peal to the gambling instinct of huma- 
nity but this cannot per se amount to 
cheating. : 

11. This case was followed by 
another Bench of the Calcutta High 
Court in Hari Das Barat v. Emperor, 
ILR (1939) 2 Cal 81. The headnote 
brings out the decision thus: 
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“Promoters of a financial snow- 
ball scheme, which could run only so 
Jong as there would be a continuous 
uninterrupted and enormously pro- 
gressive increase in subscribers, but 
which could not go on indefinitely, 
would not be guilty of cheating, in the 
abserice of false representation and 
dishonest concealment of facts either 
in the prospectus issued or in the con- 
duct of the promoters, calculated to 
deceive the public and thereby induce 
it to contribute money to the scheme.” 


12. These cases were dis- 
tinguished in Nadir Barga Zaidi v. 
The State of U. P., AIR 1960 All 103. 
as the High Court felt that on the ~ 
facts of that case there were misre- 
presentations made to the depositors 
and certain facts had been dishonestly 
concealed from them. 

13. In re M. K. Srinivasan, AIR 
1944 Mad 410 (2) the facts were 
slightly different and the case does noti 
assist us. 


14. It seems to us that the 
Calcutta cases, referred to above, were 
correctly decided and the High Court 
came to the correct conclusion. This 
appeal must accordingly fail. It is for 
the legislature to intervene if it wants 
to protect people who participate in 
these schemes knowing that sooner or 
Jater the schemes are bound to fail 
0 D In the result the appeal 
fails and is dismissed. 

Appeal dismissed. 


AIR 1971 SUPREME COURT 1624 
(V 58 C 337) 

(From Punjab: ILR (1966) 2 Punj 543) 
K. 5. HEGDE AND P, JAGANMOHAN, 
REDDY, JJ. 

M/s. Sheikhupura Transport Co., 
Ltd., (in all appeals), Appellant v. 
Northern India Transporters Insurance 
Co. Ltd. and another ete; Respondents. 


Civil Appeals Nos. 501 to 504 off 
1967, D/- 16-3-1971. 


__ (A) Motor Vehicles Act (1939), 
Section 110-B — In fixing compensa- 
tion, the pecuniary Joss can be ascer- 
tained only by balancing on the one 
hand the loss to the claimants of the 
future pecuniary benefit and on the 
other any pecuniary advantage 
which from whatever sources come to 
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them by reason of the death. AIR 1952 
SC 1, Followed. (Para 5) 
The pecuniary Toss to the aggriey- 

ed party would depend upon data 
which cannot be-ascertained accurat=- 
ly but must necessarily be an estimate 
or even partly a conjecture. 
(Para 6) 

(B) Constitution of India, Article 

136 — If assessment made by the Hish 
Court, in awarding compensation to 
the legal representatives of the decees- 
ed persons under Section 110-5, 
Motor Vehicles Act, cannot be con- 
sidered to be unreasonable, the 
Supreme Court in appeal by specal 
leave will not interfere with the same 


— (X-Ref.: — Motor Vehicles Act 
(1939), Section 110-B). (Para 7) 
(C) Motor Vehicles Act (1933), 


Section 95 (2) (b) — In absence of any 
contract to the contrary, the statutory 
liability of the insurer to indemnify 
the insured in the case of a vehicle 
allowed to carry more than six 
passengers, extends only upto Rs. 
2000/- in respect of each passenger, 
though the total liability may go up 
to Rs. 20,000/-. (Paras 9 and 12) 
Cases Referred: Chronological Paras 
(1962) AIR 1962 SC 1 (V 49) 
= (1962) 1 SCR 929, Gobald 
Motor Service Ltd. v. R. M. K. 
Veluswami - 6 
_ M/s. S. K. Mehta and K. L. Mehta, 
Advocates.of M/s. K. L. Mehta and Co. 
and Mr. K. R. Nagaraja, Advocate, Zor 
Appellants (In all Appeals); M/s. 
Hardeo Singh and H. L. Kapur, Advo- 
cates (for No. 1) In C. As. Nos. 5)1, 
502 of 1967; (For No. 4) In C. A. Wo. 
503 of 1967; and (For No. 10) In C. A 
No. 504 of 1967, for Respondents; M/s. 
S. K. Nagga, B. K. Bagga and Mrs. 
S. Bagga, Advocates, (For No. 2) In 
C. A. No. 501 of 1967; (For Nos. 1 ta 8) 
In C. A. No. 504 of 1967(For No. 2) In 
C. A. No. 502 of 1967 and (For Nos. 1 
and 2) In C. A. No. 503 of 1967, ior 
Respondents. : 


The following Judgment of «he 


Court was delivered by 


HEGDE, J.: — A passenger bus 
belonging to the appellant while 
travelling from Ludhiana to Raikoti 
met with an accident at about 9 a. m. 
on February 11, 1959. As a result of 
this accident, two persons namely 
Bachan Singh and Narinder Nath died 
on the spot and some others received 
minor injuries. The legal represerta- 
tives of the deceased persons applied 
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for compensation before the tribunal 
appointed under the Motor Vehicles 
Act. Their claim was opposed by the 
appellant as well as by the insurance 
company. Overruling the objections of 
the appellant as well as the insurance 
company, the tribunal found that the 
accident was due to the negilgence of 
the driver and therefore the claimants 
were entitled to compensation. The 
tribunal computed the compensation 
due to the legal representatives of 
Bachan Singh at Rs. 18,000/-. Out of 
that sum it determined the compensa~ 
tion due to the widow at Rs. 8,000/-: 
Rs. 4,000/- to his daughter Harbans 
Kaur and Rs. 6,000/- to his another 
daughter Balbir Kaur. But as the 
daughters had not made their claims 
within the prescribed time, it disal- 
lowed the compensation due to them 
and only granted a decree in favour of 
the widow of Bachan Singh. In the 
case of Narinder Nath, it computed 
the total compensation payable at 
Rs. 18,000/- and granted that sum to 
the legal representatives of Narinder 
Nath. It directed that the entire sum 
payable by the appellant should be 
paid by the insurance company. The 
insurance company as well as the legal 
representatives of the deceased per- 
sons appealed to the High Court. The 
High Court enhanced the compensa- 
tion payable to the Iegal representa- 
tives of both Bachan Singh and Narin- 
der Nath from Rs. 18,000/- to Rupees 
36,000/-. It condoned the delay in 
making the claim by the daughters of 
Bachan Singh and consequently made 
the -entire sum payable to his legal 
representatives. -It also allowed the 
appeal of the insurance company and 
limited the amount payable by the in- 
surance company to Rs. 2,000/- in the 
case of each one of the deceased per- 
sons. Aggrieved by the decision of the 
High Court, these appeals have been 
brought by special leave. 


2. Now coming io the enhance- 
ment made by the High Court both 
Bachan Singh and Narinder Nath were 
42 to 43 years old at the time of their 
death; both the tribunal and the High 
Court have come to the conclusion 
that Bachan Singh had an annual 


income of about Rs. 9,000/-. Out of 
Rs. 9,000/-, Rs. 2,000/- was his 
income from immovable property; 


that income continued to accrue to the 
benefit of his wife and children: there- 
fore only the income other than the 
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feome from immovable property 
which Bachan Singh was earning from 
his contract was taken into considera- 
tion. The High Court has come to the 
conclusion that Bachan Singh must 
have been spending at least Rs. 200/- 
on his family every month. It musf 
be remembered that Bachan Singh 
had to marry two daughters. There- 
fore whatever he might have been able 
to save after meeting the family ex- 
penses and his own, the same would 
have been utilised for the marriage 
expenses of the daughters. Both the 
. tribunal and the High Court have 
computed the loss to the family of 
Bachan Singh by capitalising the bene- 
fit that the family was getting from 
him during his lifetime The High 
Court did not accept the computation 
of the tribunal that Bachan Singh 
would have spent only Rs. 100/- on his 
family during his lifetime. We think 
the High Court was right in its con- 
clusion. ‘Taking into consideration the 
total income of Bachan Singh as well 
as the requirements of the family, it 
is reasonable to hold that he would 
have spent at least Rs. 200/- per month 
on his family. We cannot also over- 
look the fact that Bachan Singh in all 
reasonable possibility would have been 
able to earn more in the years to come, 
if he had not died. 


3. It is true that Bachan Singh’s 
daughters were not made parties to 
the petition filed by the widow of 
Bachan Singh, when she filed thai 
petition, but later on they were im- 
pleaded. By the time they were im- 
pleaded, the time for filing application 
for compensation by the daughters 
had elapsed. It is conceded that under 
law, the tribunal had jurisdiction to 
condone the delay in making the claim. 
The tribunal had not chosen to con- 
done the delay. But the High Court 
has in its discretion condone the delay. 
It is seen that the wife of Bachan 
Singh was an illiterate lady. She ap- 
pears to have been quite helpless. In 
fact in her petition she specifically 
stated that she had no assistance and 
therefore she requested the court to 
give her the assistance of some lawyer. 
We do not think that we will be jus- 
tified in interfering with the discre- 
tion exercised by the High Court in 
est the delay in question. 


In the case of Narinder 
N y the evidence adduced on behalf 
of the claimants clearly establishes 


- provision is wide. 


ALR 


that he was earning about Rs. 6,000/- 
per year as Commission Agent and 
that his income was going up from 
year to year. But yet the tribunal 
thought that his income could be com- 
puted at Rs. 5,000/- per year. There 
was no basis for such a conclusion. 
Further the tribunal held that Narin- 
der Nath must have been spending 
about Rs. 100/- per month on his fami- 
Ty. This conelusion is a wholly falla~ 
cious one. The evidence disclosed that 
he was spending on his family about 
two to three hundred rupees a month. 
The High Court has arrived at the 
conclusion that he must have been 
spending Rs. 200/- per month on his 
family. Here again it may be noted 
that he had the prospect of earning 
more in the years to come and con- 
sequently he would have spent more 
on his family if he had lived longer. 
On the basis that he was spending 
about Rs. 200/- per month on his fami- 
ly, the High Court has computed the 
total compensation at Rs. 36,000/-. It 
has computed the compensation on the 
basis of 15 years’ purchase of the bene- 
fits that were accruing to the family 
as in the case of Bachan Singh. 


_ 5. It was contended on behalfi 
of the appellants that the computation 
of compensation was excessive and the 
High Court erred in not giving due 
deductions for circumstances like the 
widow remarrying, the possibility of 
the deceased persons dying before they 
reached the age of 58 years and the 
children of the deceased persons gett~ 
ing other source of income after they 
completed their education. 


6. Under section 110B of the 
Motor Vehicles Act, 1939 the tribunal 
is required to fix such compensation 
which appears to it to be just. The 
power given to the tribunal in the mat- 
ter of fixing compensation under that 
Even if we assume 
(we do not propose to decide that ques- 
tion in this case) that compensation 
unger that provision has to be fixed 
on the same basis as is required to be 
done under Fatal Accidents Act, 1855 
(Act 13 of 1855), the pecuniary loss to 
the aggrieved party would depend 
upon data which cannot be ascertained 
accurately but must necessarily be an 
estimate or even partly a conjecture. 
The general principle is that the pecu- 
niary loss can be ascertained only by 
balancing on the one hand the loss to 
the claimants of the future pecuniary: 


“4971 Sheikhupura Transport Co. v. N. L T. Ins. Co. 


benefit and on the other any pecuniary 

advantage which from whatever 
sources come to them by reason of the 
death, that is, the balance of loss amd 
gain to a dependant by the death must 
be ascertained — See Gobald Motor 
Service Ltd. v. R. M. E. Veluswami, 
(1962) 1 SCR 929 = (AIR 1962 SC r. 


7. The determination of tie 
question of compensation depends on 
several imponderables. In the assess- 
ment of those imponderables, there is 
likely to be a margin of error. If 
the assessment made by the Hizh 
Court cannot be considered to be un- 
reasonable — and we do not think it 
to be unreasonable — it will not Je 
proper for this Court to interfere with 
the same. Taking an overall assess- 
ment of the facts and .circumstances of 
this case, we are unable to agree with 
the contention of the aprellant’s Coun- 
sel that the compensaticn awarded to 
the legal representatives of the decees- 
ed persons is excessive. Nor are we 
able to accept the contention that tne 
High Court erred in condoning the 
delay in the matter of the claim male 
by the daughters of Bachan Singh. 


8. This takes us to the question 
as to the extent of the liability of the 
insurance company. The measure of 
liability of the insurer has to be as- 
certained with reference to Section 95 
(2) of the Motor Vehicles Act. See- 
tion 94 of that Act requires that every 
passenger bus should be insured 
against third party risk. Section 95 ‘1) 
prescribes the requirements of policis. 
The provision relevant for our present 
purpose is S. 95 (2). That provision as 
ib stood at the relevant time read thas: 

“Subject to the proviso to sub-sec- 
tion (1), a policy of insurance shall 
cover any liability incurred in resp2ct 
of any one accident up to the follow- 
ing limits namely: 

(a) where the vehicle is a goods 
vehicle, a limit of twenty thousend 
rupees in all, including the liabilities, 
if any, arising under the Workmen’s 
Compensation Act, 1923, in respect of 
the death of, or bodily injury to, em- 
ployees (other than the driver), not 
exceeding six in number, being carri- 
ed in the vehicle. 

(b) where the vehicle is a vehicle 
in which passengers are carried for 
hire or reward or by reason of or in 
pursuance of a contract of employment, 
in respect of persons other than pas- 
sengers carried for hire or reward, a 
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limit of twenty thousand rupees; and 
in respect of passengers a limit of 
twenty thousand rupees in all, and 
four thousand’ rupees in respect of an 
individual passenger, if the vehicle is 
registered to carry not more than six 
passengers excluding the driver or two 
thousand rupees in respect of an indi- 
vidual passenger, if the vehicle is 
registered to carry more than six pas- 
sengers excluding the driver; 

(c) where the vehicle is a vehicle 
of any other class, the amount of the 
liability incurred.” 
on Os In the present case we are 
dealing with a vehicle in which more 
than six passengers were allowed to 
be carried. Hence the maximum liabi- 
lity imposed under S. 95 (2) on the 
insurer is Rs. 2,000/~ per passenger 
though the total liability may go upto 
Rs. 20,000/~. This is also the view 
taken by the High Court. The limit 
of insurer prescribed under S. 95 (2) 
(b) of the Motor Vehicles Act can be 
enhanced by any contract to the con- 
trary. Therefore we have to see whe- 
ther the contract of insurance entered 
into between the appellant and the in- 
surance company provided for the pay- 
ment of enhanced amount in case the 
owner of the bus involved in an acci- 
dent is required by the decree of a 
court to pay any higher amount as 
compensation. The insurance policy 
issued by the insurer is marked as 
Exh R. W. 3/B Clause (1) of that 
policy says: 

“Subject to the limit of liability 
the Company will indemnify the in- 
sured in the event of accident caused 
by or arising out of the use of the 
Motor Vehicle in a public place against 
all sums including claimants costs and 
expenses which the insured shall 
become legally liable to pay in res- 
pect of death of or bodily injury to 
any person.” 


10. The opening words of this 
clause “subject to the limit of liabi- 
lity the Company” evidently refer to 
the limit prescribed under S. 95 (2) (b) 
of the Motor Vehicles Act. No clause 
in the insurance policy specifically 
providing for the payment of any 
amount higher than that fixed under 
S. 95 (2) (b) was brought to our notice. 
The clause dealing with avoidance of 
certain terms and the right of recovery 
reads: 

“Nothing in this policy or any en- 
dorsement thereon shall affect the 
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right of any person indemnified by this 
policy or any other person to recover 
an amount under or. by virtue of the 
provisions of the Motor Vehicles Act 
1939, Section 96”. 

11. This clause makes it abun- 
dantly clear that the extent of the 
right of the person indemnified is as 
prescribed in S. 96 of the Motor Vehi- 
cles Act. Under that provision the 
amount to be recovered is that cover- 
ed by cl. (b) of sub-s. (1) of S. 95. Cla- 
use (b) of S. 95 (1) says: 

“In order to comply with the 
requirements of this Chapter, a policy 
of insurance must be a policy which— 

(b) insures the person or classes of 
persons specified in the policy to the 
extent specified in sub-section (2) 
against any liability which may be in- 
curred by him or them in respect of 
the death of or bodily injury to any 
person caused by or arising out of the 
use of the vehicle in a public place...” 

12. Reading all these provi- 
sions together, it is clear that the sta- 
tutory liability of the insurer to inde- 
mnify the insured is as prescribed in 
Hence the High Court was 
right in its conclusion that the liabi- 
lity of the insurer in the present case 
only extends up to Rs. 2,000/- each, in 
the case of Bachan Singh and Narin- 
der Nath. 


13. For the reasons mentioned - 
above these appeals fail and they are 


dismissed with costs. : 
Appeals dismissed, 





AIR 1971 SUPREME COURT 1628 | 

(V 58 C 338) | 

(From: Patna)* i 

J. C. SHAH, C. J., K. S. HEGDE AND 
A. N. GROVER, JJ. 

M/s. Doma Sao Mohanlal, Appel- 
Tant v. State of Bihar and others, Res- 
pondents. 

Civil Appeal No. 1328 of 1967, DJ- 
21-1-1971. 


(A) Bihar and Orissa Publice De- 
mands Recovery Act (4 of 1914), Ss.3 
(6), 4 — In proceeding for recovery of 
sales tax as arrears of land revenue 
against a partnership firm (a trans- 
feree of the business of a Hindu un~- 


*C. W. J. C. No. 1241 of 1965, D/- 28 
1-1966 — Pat.) 
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divided family which was assessed to 
that tax) it must be enquired whether 
the said business was entirely trans- 
ferred to the said firm — (X-Ref: 
Sales Tax — Bihar Sales Tax Act (6 
of 1944) S. 17). (Paras 6, 7, 8) 
(B) Sales Tax — Bihar Sales Tax 
Act (6 of 1944) S. 10—Decision regard- 
ing assessment to tax in respect of one 
assessment period cannot operate as res 
judicata in respect of another period. 
(Para 7) 
Cases Referred: Chronological Paras 
(1960) Writ Petn. MJC No. 11574 
of 1960 (Pat), M/s. Doma Shaw 
Mohanlal Shaw v. Board of 
Revenue 7 


M/s. Ram Anugrah Prasad and K. 
K. Sinha, Advocates, for Appellant; 
Mr. R. C. Prasad, Advocate, for Res- 
pondent No. 1. 

The following Judgment of the 
Court was delivered by f 

SHAH, C. J: A Hindu Undivided 
Family was registered in the name of 
Doma Sao Kishun Lal as a dealer 
under the Bihar Sales Tax Act, 1944. 
The family was assessed to tax under 
S. 10 of the Bihar Sales Tax Act 1944 
for six quarters ending March 31, 1947. 
The Bihar Sales’ Tax Act, 1944 was 
repealed and was replaced by the 
Bihar Sales Tax Act, 1947, but under 
S. 32 of the Repealing Act liability to 
pay tax incurred before the date of 
such repeal and proceedings pending 
on the said date as also all proceedings 
initiated after the commencement of 
the Bihar Sales Tax Act, 1947 and 
relating to any. such liability incurred 
before the date of such repeal were to 
be continued and disposed of or ini- 
tiated and disposed of, as the case may: 
be, as if the 1947 Act had not been 


enacted. 


2. In 1962 the Commissioner of 
Sales Tax revised the assessment of 
the Hindu Undivided Family and as- 
sessed it to pay Rs. 40, 729.89 as tax. 
Proceedings were then commenced for 
realisation of the dues and a tax cer- 
tificate was filed before the Certificate 
Officer, Patna against Doma Sao 
Mohanlal the present appellant. . It was 
contended by the appellant that it had 
no connection with the Hindu Undi- 
vided Family firm of Doma Sao 
Kishun Lal and the appellant could 
not be called upon to pay the dues 
under the assessment orders passed in 
1962 against the firm of the Hindu 
Undivided Family of Doma Sao Kishun 
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Lall. The Certificate Officer rejected 
the contention of the appellant. The 
order was confirmed in appeal by the 
Collector of Patna and by the Com- 
missioner of Patna Division and also 
by the Board of Revenue. A petition 
filed by the appellant before the High 
n of Patna was summarily reject- 
e 


3. Tax was assessed against 
the Hindu Undivided Family carrying 
on business in the name of Doma Sao 
Kishun -Lall. The appellant claims 


that in August 1946, the Hindu Un-. 


divided Family was dissolved and the 
members of the family became 
partners under a deed executed on 
September 26, 1946 to carry on the 
businesses which were carried on by 
the Hindu Undivided Family. That 
partnership was dissolved and another 
partnership was formed on April 22, 
1947. This partnership continued till 
April 11, 1955 and after certain arbi 
tration proceedings that firm was also 
dissolved and a new partnership was 
constituted in the name and style of 
Doma Sao Mohan Lal under a deed 
dated April 18, 1956, and the business 
was continued by the two partners 
Mohan Lal and Lakshmi Prasad, 
whereas the other partners carried on 
another business. 


A The Tax Officer sought to 
recover the tax assessed.against the 
Hindu Undivided Family Doma Sao 
Kishun Lall from the present appel- 
lant. Liability to pay sales-tax is a 
statutory liability: it is not contractual. 
The liability to sales may be enforced 
by summary process only in the 
manner provided by the Act. Under 
Section 4 of the Bihar Sales Tax Act, 
1944, every dealer whose gross turn- 
over during the year immediately pre- 
ceding the commencement of the Act 
exceeded Rs. 5,000/- was liable to pay 
tax under the Act on sales effected 
after the date was so notified. Sec- 
tion 7 provided for registration of 
dealers. Section 9 provided for filing 
of returns and Section 10 provided for 
assessment of tax. Under Section 11 
tax was made payable under the Act 
in the manner provided at such 
intervals as may be prescribed. Sub- 
section (4) of Section 11 provided that 
the amount of tax assessed under sub- 
section (5) of Section 10 together with 


the penalty directed to be paid under. 


that sub-section shall be paid by the 
dealer into a Government treasury by 
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such date as may be specified in a 
notice issued by the Commissioner for 
the purpose. , By sub-section (5) of 
Section 11 it was provided: 


“Any amount of tax together with 
the penalty, if any, which remains un- 
paid after the date specified in the 
notice issued under sub-section (4) 
shall be recoverable as an arrear of 
land revenue.” 


5. Procedure for enforcement 
of liability recoverable as an arrear of 
land revenue is prescribed by the 
Bihar and Orissa Public Demands Re- 
covery Act, 1914. Under Section 4 of 
that Act when the Certificate Officer 
is satisfied that any public demand 
payable to the Collector is due, he may 
sign a certificate in the prescribed 
form, stating that the demand is due. 
A public demand by Section 3 (6) of 
that Act means any arrear or money 
mentioned or referred to in Schedule I, 
and includes any interest which may, 
by law, be chargeable thereon up to 
the date on which a certificate is signed 
under Part II. Under Schedule I, 
item 3 any money which is declared by 
any law for the time being in force 
to be recoverable or realizable as an 
arrear of revenue or land-revenue, or 
by the process authorized for the re- 
covery of arrears of revenue or of the 
public revenue or of Government 
revenue. 


6. Since the appellant was not 
assessed to tax, it is necessary to 
enquire whether under the Bihar Sales 
Tax Act the tax could be recovered 
from the appellant. Section 17 of the 
Bihar Sales Tax Act, 1944, provided, 
insofar as it is relevant: 


“When the ownership of the busi- 
ness of a registered dealer is entirely 
transferred, any tax payable in respect 
of such business remaining unpaid at 
the time of the transfer shall be pay- 
able by the transferee as if he were 
the registered dealer; x x x.” 


7. Without deciding that the 
business in respect of which the liabi- 
lity to pay tax arose was entirely 
transferred to the appellant, the liabi- 
lity to pay tax assessed against Doma 
Sao Kishun Lall could not be enforced 
against the appellant. Reliance was, ` 
sought to be placed by the State upon 
a decision of the High Court of Patna 
in Writ Petition M. J. C. No. 11574 of 
1960 (Pat) between Messrs. Doma Shaw 
Mohanlal Shaw v. Board of Reve- 


~ 
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nue. In that case the High Court 
had observed that the Muradpur 
business of the „firm Doma 


Shaw Kishun Lall was entirely trans- 
ferred to the petitioner firm and hence 
the tax payable in respect of the said 
business, which remained unpaid at 
the time of the transfer, was payable 
by the transferee. The tax sought to 
be recovered in the proceedings out of 
which that writ petition arose related 
to the assessment year 1949-50. Buti 
each assessment period is a distinct 
and any decision by the authorities 
declaring liability to tax cannot 
operate as res judicata in respect of 
another period. 


8. The High Court did not held 
an. investigation in the present case 
whether the appellant was a transferee 
to whom the ownership of the entire 
business of the Hindu Undivided 
Family which was assessed to tax was 
entirely transferred. In the absence 
of such a finding, the judgment of the 
High Court cannot be sustained. 

9. The order passed by the 
High Court must therefore be set aside 
and the proceeding remanded to the 
High Court to be dealt with and dis- 
posed of according to law, after issuing 
a notice against the State and after 
considering the evidence in that behalf. 
No order as to costs. 

Proceeding remanded. 


AT 1971 SUPREME COURT 1630 
(V 58 C 339) 

(From Bombay: (1970) 72 Bom LR 797) 
S. M. SIKRI, C. J. AND P. 
JAGANMOHAN REDDY, J. 

Criminal Appeal No. 117 of 1970 

Ratilal Bhanji Mithani, Appellant 
yv. ‘The State of Mahahashtra . and 
others, Respondents. 

With 
Special Leave Petition (Criminal) 
No. 890 of 1970 

Chandraprakash Sibal, Petitioner 
yv. Thae State of Maharashtra and 
another, Respondents. 

Criminal Appeal No. 117 of 1970 
with Special Leave Petition (Criminal) 
Wo. 890 of 1970, D/- 4-2-1971. 

(A) Criminal P. C. (1898), S. 561A 
«=: While directing prosecution to give 
facilities for employment of a lawyer 
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for examining witnesses abroad on 
commission, it would be against in- 
terest of justice for Court to single out 
any accused for disallowing them mere- 


1y on the ground that he had intimi- 


dated and tampered with foreign wit- 
nesses in initial stages. (X-Ref: Cri- 
minal P. C., Ss. 503, 508A). (1970) 72 
Bom LR 797, Reversed. (Para 4) 
(B) Criminal P. C. (1898), S. 439— 
Eefore setting aside order of discharge, 
High Court can take further evidence 
in the interest of justice. (X-Ref.: Cri- 
minal P. C., Section 540). AIR 1965 
SC 1887, Rel. on; (1970) 72 Bom LR 
797, Affirmed. (Para 5) 
The Criminal Courts and the High 
Courts have ample power and jurisdic- 
tion even in a case of a conviction to 
direct additional evidence in the in- 
terest of justice and fair play rather 
than take a different view of the oral 
evidence. Much more so can the 
High Court in a case of discharge 
direct even before setting aside the 
order of discharge to take further evi- 
dence or additional evidence if it con- 
siders that it is necessary in the inte- 
rest of justice to do so. (Para 5) 
Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 1887 (V 52)= 
(1966) 1 SCR 178, Rajeswar Pra- 
ae Misra v. State of West Ben- 
ga 
Mr. C. K. Daphtary, Sr. Advocate, 
(M/s. S. G. Sheth and L N. Shroff, 
Advocates, with him), for Appellant; 
In Cr. A. No. 117 of 1970; Dr. L. M. 
Singhvi, Sr. Advocate, (M/s. K. J. 
Khandalawala, S. P. Nayar and H. R. 
Khanna, Advocates, with him), for 
Respondents Nos. 1 and 2. In Cr. A No. 
117 of 1970 and S. L. P. (Crl.) No. 890 
of 1970; Mr. A. K. Sen, Sr. Advocate, 
Mr. A. G. Ratnaparkhi, Advocate mo 
him), for Petitioner, In S. L. 
(Crl.) No. 890 of 1970. 


The following Judgment of the 
Court was delivered by 
. P. JAGANMOHAN REDDY, J. :— 
This Appeal is by Special Leave against 
the Judgment of Division Bench of 
High Court of Bombay which while 
directing “that the prosecution must 
pay to each of the accused Nos. 1, 3, 
4, 5, 6 and 7 the tourists’ class air 
fare for one lawyer plus Rs. 100/- per 
day for the expenses of the stay of the 
lawyer in Germany for executing the | 
Commission” ......... denied to accused 
No. 2 the Appellant before us, the same 
facility. The High Court had in fact 
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stated that the Appellant will not be 
entitled “to be paid anything at all 
in respect of the expenses that he will 
have to incur if he chooses to be re- 
presented by a lawyer for the purpose 
of cross-examining the prosecut.on 
witnesses who will be examined on 
Commission in Germany, as there is a 
concluded finding of fact that he had 
intimidated and tampered with the Ger- 
man witnesses both of the High Court 
as also of the Supreme Court”. The 
Special leave petition also raised seve- 
ral other questions of law which w2re 
stated to be important namely whe- 
ther the High Court had power ta 
issue Commission on an interlocutory 
application in a revision application 
against the discharge of an accused 
person, whether it was entitled to 
grant an application for Commission 
when a similar application was reject< 
ed by another Bench of the same High 
Court on the merits and substantielly 
on the same facts, whether the case 
falls within the provision of S. 303 
Criminal Procedure Code for issue of 
a Commission and if not whether the 
High Court has inherent jurisdictior to 
enlarge the scope of the Section on 
the ground that there is a lacuna in 
the said provision which can be filled 
in by the exercise of the inherent 
jurisdiction of the Hizh Court and 
other legal points which it is unneces- 
sary to recapitulate. When this apnli- 
cation came up for consideration ~his 
Court by an order dated 25-8-70 limit- 
ed the Special leave only to the ques- 
tion “whether the order of the High 
Court refusing to allow any expenses 
for the lawyer of the Petitioner to be 
taken to Germany is justified or not 
justified”. 
this Appeal another accused namely 
accused 3 Sibal also filed an appl.ca- 
tion for grant of Special leave aga_nst 
this very same order in which the 
order of the High Court has been 
challenged on various grounds inchud- 
ing the ground that the amount allow- 
ed for expenses of the applicant was 
insufficient and that while the order 
by the Magistrate directing the accus- 
ed to be discharged which order was 
confirmed by the High Court in ear- 
lier proceedings, was still operative, 
the learned Judges had no power te 
pass any orders appointing a Comris~ 
sion for examination of witnesses 
abroad. Some of these grounds it wil! 
be seen are similar to those raisec. in 
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Subsequent to the filing of - 
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tħe Special Leave Petition filed by tħe 
Appellant where as we noticed earlier 
Teave was limited to the question whe- 
ther the High Court was justified in 
disallowing the expenses and air fare 
to the Appellant’s lawyer. The learn- 
ed Advocate for the Appellant though 
he sought to extend the scope of the 
Appeal, we have confined his submis- 
sion only to that limited question. 


2. In order to understand the 
nature of the order and the circumst- 
ances in which it was passed it is 
necessary to set out briefly the history 
of this prosecution which demonstra- 
tes a striking example of the manner 
in which the provisions of law design- 
ed to ensure a fair, and speedy trial 
have been taken full advantage of to 
prolong and procrastinate and in fact 
negate the main purpose of criminal 
justice namely an expeditious trial. 
The 7 accused including the Appellant 
as Accused 2 and the petitioner in sep- 
cial leave petition accused 3 are being 
tried for an offence under Section 120B 
of Indian Penal Code read with 
Section 167 (81) of the Sea Customs 
Act, 1878 and Section 5 of the Exports 
& Imports Control Act, 1947. The 
offences with respect to which this 
prosecution has been lodged are said to 

ave been committed between August 
1957 and March 1960 by the 7 accused 
along with one Ram Lal Laxmidutt 
Nanda who died on 15-9-60 before the 
Assistant Collector of Customs filed 
Criminal case No. 42/W of 1962 in the 
Court of the Presidency Magistrate, 
Bombay. Of the 7 accused, accused 4 
is a clearing Agent while Accused 5, 
6&7 are petty employees. The pro- 
secution case is that the main brain 
behind the conspiracy is that of the 
deceased Nanda who along with 7 ac- 
cused imported into India contraband 
goods in contravention of the Customs 
Act and Exports & Imports Control Act. 
It is alleged that there were six busi- 
ness concerns which were importing 
certain goods from Germany: (1) The 
Eastern Trading Corporation of which 
the deceased Nanda was the proprietor 
and the Ist accused who is the nephew 
was his Manager. The second was Shan- 
tilal Chaganlal & Co., of which the 
second accused was one of the partners. 
The 3rd concern is Hind Trade Service 
in which the deceased Nanda and the 
first accused are partners. The 4th 
concern was Suresh Trading Co. of 
which the proprietor was the 3rd ac- 
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cused who resided permanently in 
Delhi The second accused Mithani 
holds a general power of attonery 
from Suresh Trading Co. and a power 
of Attorney limited only to operate 
the bank accounts with Hong Kong 
and Shangai Bank for the Eastern 
Trading Corporation. Apart from these 
four concerns there were 2 other con- 
cerns namely D. Deepak & Co. and 
Raj Trading Co. The proprietor of the 
former was one Desh Deepak while of 
the later was the deceased Nanda and 
its Manager first accused. In respect 
of Deepak & Co., A2 held a comprehen- 
sive power of attorney to manage the 
work of the concern and to operate its 
Bank account. The Modus operandi 
adopted by the accused in the commis-~ 
sion of the offences with which they 
are charged is that under: the pretext 
of importing goods of small value 
under a licence they fraudulently im- 
ported without licence valuable goods 
like wrist watches, mathematical sets, 
cut glass articles, thermometers etc. of 
a total value of over Rs. 50 lakhs and 
evaded a duty of about Rs. 20 lakhs. 
The last 4 consignments themselves 
which were impounded were of about 
Rs. 5 lakhs, the market value of which 
is estimated at Rs. 15 Jakhs. It is al~ 
leged that the accused in the perpetra- 
tion and execution of their criminal 
design obtained the collaboration of 
certain foreign firms in West Germany 
by obtaining false invoices showing 
that goods were those for which they 
had licences and which they could 
Jegitimately bring into India. It appears 
that when goods are exported the 
forwarding agent of the exporting 
Company obtains from the Shippers 
what is known as Verladescheins 
which we are told in commercial par- 
lance are mate's receipts. This form 
is filled in by the forwarding agent, in 
which among other things the num- 
ber of packages, the nature and quan- 
tity of goods contained therein have to 
be specified, After this form is duly 
filled in by the forwarding agent it is 
sent to the ship with the consignments 
and after the goods are checked the 
verladescheins are forwarded by the 
ship to its shipping agent. The for- 
warding agent then obtains a form of 


` the bill of lading, fills it with the 


required particulars with the number 
of the verladeschein and despatches to 
the shipping agent who after compar- 
fing ihe No, of the bill of lading with 
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the mate’s receipt, signs the bill of 
lading and sends it to the forwarding 
agent who in his turn sends it to the 
consignee of the goods. It is however 
admitted that when the shipping agent 
receives the bill of lading duly filled 
up from the forwarding agent it is his 
duty to compare the particulars in the 
mate’s receipts with those in the Bill 
of lading, but we are told that since 
there are thousands of packages which 
a shipping agent has to deal with, 
generally only the No. in the mate's 
receipt is checked up with the bill of 
lading and if it tallies the Bill of lad- 
ing is signed and returned to the for- 
warding agent. The prosecution allege 

that they were able to get about 10 
verladescheins in respect of certain 
consignments which discloses that the 
foreign co-conspirators probably due 
to certain regulations in Germany 
which might require inspection of the 
consignments to be sent out used to 
enter correctly actual contents, their 
nature and quantity in the Verlades~ 
chein but when the bill of lading is 
filled in, taking advantage, it is said of 
the practice in the shipping Companies 
of only checking the No. of the verla- 
deschein with that stated in the bill of 
lading, false description of goods and 
other particulars were given so that 
when the bill of Jading was received 
by the importers in Bombay the Cus- 
toms Officials would only know that 
the consignment contains those goods 
stated. in the bill of lading which were 
goods permitted to be imported under 
the licence. Shri Khandelwala ex- 
plained the further case of the prosecu~ 
tion as to what happened when the 
goods were received in the Bombay 
port which of course has yet to be 
established by credible evidence. It 
appears that invariably another con~- 
signment would also be despatched 
which contained the actual goods 
shown in the bill of lading for which 


the bill of lading would not be for- 


warded. When the consignment arri- 
ves there will be two sets, one of 13 
packages containing importable goods 
which are shown in the bill of lading 
along with another of 11. packages 
containing contraband goods. The 13 
packages would have markings with 
letter ‘I? and the 11 packages. would 
have markings with letter ‘I’ which 
could be made into ‘Tl’ by giving a 
stroke at the end of the letter. When 
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the bill of lading is received and tha 
Customs Officers clear the consign 
ment after checking up one or twa 
packages out of the 13 the letter “I? 
in the other consignment of 11 pack- 
ages is changed to the letter ‘I’ by giv- 
ing stroke at the end of it and these 11 
packages along with twc from the con- 
signment of 13 which has been exa- 
mined & passed would be taken away 
leaving the remaining 11 behind in the 
docks. After several consignments 
had been cleared over = period of few 
years the Customs officials began to 
suspect and ultimately they detected 
the conspiracy and detained the last 4 
-consignments. Their investigation, it 
is said has disclosed the modus opera~ 
ndi referred to above. It is the case of 
the prosecution that the accused by 
following the system narrated above 
brought into India 24 consignments of 
which the last 4 consignments were 
seized. With regard to 8 of the re- 
maining 20 consignments the prosecu~ 
tion say that it has in its possession 
verladescheins which give description 
of contraband goods, though the bill of 
lading in respect of these 8 very con« 
signments shows these goods as cover- 
ed by licences. The further case of 
the prosecution is that verladeschein 
related to consignments in the name 
of Suresh Trading Co. & D. Deepak 
& Co., and that it has in its possession 
ten verladescheins which have to be 
proved in order to bring home the 
offence to the accused. The prosecu- 
tion commenced examination of wit- 
nesses in March 62 and in all examin- 
ed 200 witnesses by Dscember 62 but 
in August 62 it wanted to mark these 
10 verladescheins without examining 
any witnesses, either under Sec. 32 or 
under Section 10 of the Evidence Act. 
The Magistrate by his order of 24-8-62 
while holding that these were inadmis- 
sible under Section 32 held 9 out of 16 
admissible under Section 10 of the 
Evidence Act. After so holding he 
framed charges on the basis of $ 
verladescheins as also on the footing 
that the alleged conspizacy had ended 
on 1-2-60 (instead of 31-3-60). It would 
seem that the charges framed by the 
Magistrate were fewer than what the 
prosecution desired and consequently 
in February 1963 it filed Criminal Revi- 
sion Application No. 107 of 1963 
in the Bombay High Court in 
which it inter alia challenged the order 
of the Magistrate rejecting the 10 ver- 
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ladescheins as not being admissible 
under S. 32 of the Evidence Act in not 
admitting one out of 10 verladescheins 
under S. 10 of the Evidence Act and 
framing fewer charges than requested 
by the prosecution on the footing that 
the conspiracy had ended on 1-2-60 
and not on 31-3-60 as contended by 
the prosecution. This revision petition 
took over a year to come up for hear- 
ing and was ultimately heard and de 
termined by Gokhale J. on 19/20 
August 64. The learned Judge upheld 
the order of the Magistrate that the 10 
verladescheins were inadmissible under 
S. 32 of the Evidence Act. He how- 
ever reversed the order of the Magis- 
trate admitting. 9 of the 10 verlades- 
cheins under section 10 of the Evidence 
Act because he was of the view that 
even those 9 were not admissible 
under ihat Section. In this view he 
remanded the case to the Magistrate 
for reconsidering the charges framed 
by him. The prosecution applied for 
a certificate of leave to appeal to this 
Court which was rejected and subse- 
quently two Special Leave Petitions 
Nos. 965 and 966/65 were filed against 
that judgment but this Court dismissed 
both of them on 27-1-1966. 


oO B When the case went back to 
the Magistrate the prosecution applied 
for taking photostat copies of certain 
documents from the Magistrate's 
Court in order to enable it to send 
them to West Germany where witnes- 
ses were proposed to be examined for 
proving the verladescheins as also in 
respect of other matters relevant and 
necessary to support the prosecution 
case. The Magistrate granted this ap- 
plication but Accused 1 challenged it 
before the High Court of Bombay. 
The High Court however prescribed 3 
months’ time for the prosecution to call 
the foreign witnesses namely upto 4-1- 
1967 but it was alleged that before the 
time for expiry arrived an anony- 
mous letter was written by the Ap- 
pellant Mithani on 4-8-1967 to German 
witnesses in an attempt to tamper 
with them and also warning them of 
the fate that would befall them in 
case they came to India to give evi- 
dence. When this fact came to be 
known through the Government of 
India’s representative in Germany the 
prosecution filed Criminal Application 
24 of 1967 for cancellation of bail in 
the High Court. Chandrachud, J., by 
his order dated 3rd-6th March 1967 
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held that though the letter was an 
anonymous letter there was internal 
evidence to connect Accused 2 with it 
and consequently cancelled the bail 
and directed Accused 2 to surrender, 
with liberty to him to move the Court 
on or after 26-6-67 for a fresh order 
of bail. Against this order Criminal 
Application 64/67 by Special Leave was 
filed but on 4-5-67 this Court while 
dismissing the appeal fixed 26-6-67 as 
the date within which the prosecution 
were to examine German witnesses. 
When the foreign witnesses were how- 
ever not examined by that date Accus- 
ed 2 was released on bail. The pro- 
secution thereafter applied to the 
Magistrate for examination of the wit- 
nesses at Hamburg or Berlin or Lon- 
don. The Magistrate not only rejected 
this application on 8-8-67 but also 
directed on 9-8-67 that the case should 
go on. On the order of the Magis- 
trate dated 8-8-67 the prosecution 
again preferred Criminal Revision 882/ 
67 but that was dismissed by. Desai 
and Wagle JJ. on 9-8-68. Against that 
order it filed Special Leave Petition 
No. 944/68 in this Court which was 
allowed to be withdrawn on 4-11-68. 
On 2-12-68 the prosecution made 
another application to the Magistrate 
to examine certain witnesses but the 
Magistrate rejected that application on 
- 9-1-69 and on 26-2-69 he discharged 
the appellant and the petitioner Sibal. 
Against this order Criminal Revision 
Application No. 565/69 was filed on 25- 
8-69 and later Criminal application 
873/69 in Criminal Revision Applica- 
tion No. 565/69 was also filed for the 
issue of a Commission for examining 
the German witnesses which was al- 
lowed by the High Court. The High 
Court also granted time to the prose- 
cution and fixed 31-5-70 for return of 
the Commission which date was sub- 
sequently extended upto 31-8-70. The 
appellant filed Special Leave Petition 
No. 618/67 in the Supreme Court 
against the order of 25-5-70 but leave 
was granted limited only to the ques- 
tion of whether the to and fro tourist 
class air fare and expenses at Rs. 100/- 
a day for the lawyer of the Petitioner 
should be paid by the State. During 
the pendency of this Appeal before us, 
the High Court extended time for the 
return of the Commission upto 16-9-70 
and this Court has extended that time 
till 31-12-70 and further extension was 
given till 31-3-71. 


ASKE o 


A.I. R. 


4. The brief history of this 
ease would show how a prosecution 
which was launched in 1961 has been 
shuttling up and down for 10 years be- 
tween all the Courts from the lowest 
to the highest. in which as we said ear- 
lier all the provisions of law designed 


_to ensure speedy criminal justice have 


been taken advantage of to thwart it. 


` It may be noticed that there are a num- 


ber of hurdles which the prosecution 
has to face having regard to what it 
has to establish because of the alleged 
conspiracy extending beyond the fron~ 
tiers of India into a country with whom 
India had till recently no agreement to 
enable Criminal Courts in this country 
to issue Commissions for examination 
of witnesses in that country. Be that 
as it may, we do not wish to be drawn 
into or determine any of the questions 
which have been hotly contested name- 
ly as to who is responsible for the 
laches and whether the prosecution 
suppressed documents before the Court 
in getting the cancellation of bail or 
whether as stated by the prosecution 
it was the Appellant who was respon- 
sible for the predicament of the pro- 
secution in whose path he has been 
throwing obstacles and delaying the 
trial because we are anxious to ensure 
that anything we might say in this 


-regard should not even remotely in- 


fluence the result of the case one way 
or the other. What we are now con- 
cerned with is the question whether 
having regard to the leave to appeal 
being limited to the specific question 
set.out already, the Appellant should 
be given the same facilities as were 
accorded to other accused. The Magis- 
trate’s order against the Appellant is 
obviously based upon what it consi« 
dered to be concluded finding of fact 
of the High Court as also the Supreme 
Court that the Appellant intimidated 
and tampered with the German wit» 
nesses. In every criminal trial the ac~ ` 
cused is entitled to have the witnesses 
examined in his presence and if a de: 
parture is made and witnesses cannot 
be brought here for one reason or the 
other whether due to the action of the 
Appellant or the inactoin or want of 
diligence on the part of the prosecu- 
tion, and they have to be examined on 
commission beyond the frontiers of 
this Country it is incumbent upon the 
prosecution and the Court in ensuring 
a fair and impartial trial to afford to 
the accused the same facilities for em- 
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ployment of a lawyer, tae payment of 

is to and fro air fare to the place 
where the Commission will examine 
witnesses and his daily expenses while 
he is engaged in the work of the Com- 
mission. When the Court had directed 


the prosecution to give facilities in rəs- 


pect of payment of the transport char- 
ges and foreign exchange at Rs. 1(0/- 
as daily allowances to Al, A3, A4, A5 
and A7 we find little merit in the 
Court singling out the accused Appel- 
lant. It is not a case of punishmenti 
for something he is said to have done 
during the initial stages for which he 
in any case has had his retribution by 
the loss of personal freedom for near- 
ly three months when his bail was 
jeancelled and he was directed to sur- 
render. We think interest of justice 
requires that he also should be treaied 
in the same way as the other accused 
and consequently we allow the appeal 
and direct that the prosecution to pay 
to the Appellant also the tourists class 
air fare for one lawyer plus Rs. 1(0/- 


per day for the expenses of the siay - 


of the lawyer in Germany during the 
actual time required for executing the 
Commission. 


5. In so far =s the Special 
Leave Petition (Criminal) No. 890 of 
1970 of Al is concerned similar grounds 
to those urged by Accused 2 when he 
filed his Special Leave Petition were 
also urged namely that the High Court 
could not without setting aside the 
order of discharge direct a Commis- 
- sion for the examination of German 
witnesses to issue. This Court had in 
A2’s application specifically limited 
the question only to his grievance that 
he was neither paid his lawyer’s air 
fare to Germany and back nor his 
daily allowance, and dic not think that 
the other questions raised therein were 
such as to merit leave being granted. 
Apart from this consideration even on 
the question of jurisdiction of the High 
Court to make the impugned orcerg 
there is a decision of see Court in 
Rajeswar Prasad Misra State of 
West Bengal (1966) = SCR 178 = 
(AIR 1965 SC 1887) which supports 
the contention of the learned Advo~ 
cate for the Respondent that the Cri- 
minal Courts and the High Courts 
have ample power and jurisdiction 
even in a case of a conviction to direct 
additional evidence in the interest of 
justice and fair play rather than take 
a different view of the oral evidence. 
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Much more so can the High Court in 
a case of discharge direct even before 
setting aside the order of discharge to 
take further evidence or additional 
evidence if it considers that it is neces- 
sary in the interest of justice to do so. 
In any view of the matter this is not 
a case in which leave should be grant- 
= The petition is accordingly reject- 
e . 

Order accordingly. 


AIR 1971 SUPREME COURT 1635 
(V 58 C 340) 


(From: Calcutta)” 


J. C. SHAH, C. J., K. S. HEGDE 
AND A. N. GROVER, JJ. 


The Commissioner of Income-tax, 
Calcutta, Appellant v. Burlop Dealers, 
Ltd., Respondent. 


Civil Appeal No. 649 of 1967, D/- 
21-1-1971. 


(A) Income-tax Act (1922), Sec- 
tion 34 (1) (a) — Disclosure of facts by 
assessee — Once the assessee has dis- 
closed primary facts relevant to the 
assessment he is under no obligation 
to instruct Officer about the inference 
the Income-tax Officer may raise from 
them — AIR 1961 SC 372, Followed. © 

(Para 8) 

(B) Income-tax Act (1922), Sec- 
tion 34 (1) — Disclosure mere produc- 
tion of account books or other evidence 
from which material facts could have 
been discovered with due diligence 
does not necessarily amount to dis- 
closure within the meaning of this Sec- 
tion. (Para 8) 

(C) Income-tax Act (1922), Sec- 
tion 34 (1) (a) — Proceeding under — 
Where on evidence and material pro- 
duced, the Income-tax Officer could 
have reached a conclusion other than 
the one reached by him, a proceeding 
under this section will not lie merely 
on the ground that the Officer later on 
regards the inference raised by him as 
erroneous. (Para 8) 
Cases Referred: Chronological Paras 
(1961) AIR 1961 SC 372 (V 48) 

= (1961) 41 ITR 191, Calcutta 
Discount Co, Ltd, v. Income- 
Tax Officer 7 

Mr. Jagadish Swarup, Solicitor- 
General of India, (M/s. Ram Panjwani, 


*(Income-tax Reference No. 114 of 


1965, D/- 4-5-1966 — Cal.) 
BO/BO/A478/71/BNP/C 
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R. N. Sachthey and B. D. Sharma, 
Advocates, with him), for Appellant; 
Mr, C. K. Daphtary, Sr. Advocate, 
(M/s. B. P. Maheshwari and N.. R. 
Khaitan, Advocates, with him), for 
Respondent. 


The following Judgment of the 
Court was delivered by 


SHAH, C. J: — Burlop Dealers, 
Ltd. — hereinafter referred to as ‘the 
assessee’ — is a limited company. For 
the assessment year 1949-50 the asses- 
see submitted. a profit and loss account 
disclosing in the relevant year of ac- 
count Rs. 1,75,875/- as profit in a joint 
venture from H. Manory Ltd., and 
claimed that Rs. 87,937/- being half 
the profit earned from H. Manory Ltd. 
was paid to Ratiram Tansukhrai under 
a partnership agreement. The asses- 
see stated that on June 5, 1948, it had 
entered into an agreement with H. 
Manory - Ltd., to do business in ply- 
wood chests and in consideration of 
financing the business the assessee was 
to receive 50% of the profits of the 
business. The assessee also claimed that 
it had entered into an agreement on 
October 7, 1948, with Ratiram Tansu- 
khrai for financing the transactions of 
H. Manory Ltd. in the joint venture, 
and had agreed to pay to Ratiram 
Tansukhrai 50% of the profit earned 


by it from the business with H. 
Manory Ltd. š 
2. The Income-tax Officer 


accepted the return filed by the 
assessee and included in computing 
the total income for the assessment 
year 1949-50 Rs. 87,937/- only as the 
profit earned. on the joint venture 
with H. Manory Ltd. In the assessment 
year 1950-51 the assessee filed a return 
also accompanied by a profit & loss 
account disclosing a total profit of 
Rs. 1,62,155/- in the relevant account 
year received from H. Manory Ltd., 
and claimed that it ‘had transferred 
Rs. 81,077/- to the account of Ratiram 
Tansukhrai as his share. The Income- 
tax Officer on examination of the 
transactions brought the entire amount 
of Rs. 1,62,155/- to tax holding that 
the alleged agreement of October, 1948 
between the assessee and Ratiram 
Tansukhrai had merely been “got up 
as a device to reduce the profits, 
received from H. Manory Ltd.”. 
order was confirmed by the Appellate 
Assistant Commissioner and by the 
TIncome-tax Appellate Tribunal. The 
Tribunal then stated a case under Sec- 


This - 
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tion 66 (1) of the Income-tax Act to 
the High Court of Calcutta. The High 
Court agreed with the view of the 
Tribunal and answered the question 
against the assessee. 


3. In the meanwhile on May 
13, 1955, the Income-tax Officer issued 
a notice under Section 34 to the as- 
sessee for the assessment year 1949-50 
to re-open the assessment and to assess 
the amount of Rs. 87,937/- allowed in 
the assessment of income-tax as paid 
to Ratiram Tansukhrai. The assessee 
filed a return which did not include 
the amount paid. to Ratiram 
Tansukhrai. The Income-tax Officer 
re-assessed the income under Section 
34 (1) (a) and added Rs. 87,937/- to the 
income returned by the assessee in the 
assessment year 1949-50. The Appel- 
Jate Assistant Commissioner held that 
the Income-tax Officer was entitled to 
take action under Section 34 (1) (a) of 
the Income-tax Act, 1922, after the 
amendment in 1948, and to re-open the 
assessment if income had been under- © 
assessed owing to the failure of the 
assessee to disclose fully and truly all 
material facts necessary for the assess- 
ment. He confirmed the order observ- 
ing that the assessee had misled the 
Income-tax Officer into believing that 
there was a genuine arrangement with 
Ratiram Tansukhrai and had stated in 
the profit and loss account that the 
amount paid to Ratiram Tansukhrai 
was the share of the latter in the 
partnership, whereas’ no such share 
was payable to Ratiram Tansukhrai. 


4, In appeal against the order 
of the Appellate Assistant Commis- 
sioner the Income-tax Appellate Tri- 
bunal held that the assessee had pro- 
duced all the relevant accounts and 
documents necessary for completing 
the assessment, and the assessee was 
under no obligation to inform the 
Income-tax Officer about -the true 
nature of the transactions. The Tri- 
bunal on that view reversed the order 
of the Appellate Assistant Commis- 
sioner and directed that the amount of 
Rs. 87,937/- be excluded from the 
total income of the assessee for the 
year 1949-50. 


5. An application under Sec- 
tion 66 (1) of the Indian Income-tax 
Act for stating a case to the High 
Court was rejected by the Tribunal. 
A petition to the High Court of 
Calcutta under Section 66 (2) for 
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directing the Tribunal to submit a 

statement of the case was also rejected. 

hes Commissioner has appealed to-this 
ourt. 


6. Section 34 (1) of the Ind_an 
Income-tax Act, 1922, as it stood in zhe 
assessment year 1949-50 provided: 

“yf 


(a) the Income-tax Officer Aas 
reason to believe that by reason of 
the omission or failure on the part of 
an assessee to make a return of his 
income under Section 22 for any y2ar 
or to disclose fully and truly all 
material facts necessary for his assess- 
ment for that year, income, profits or 
gains chargeable to income-tax have 


escaped assessment for that year, or 
have been under-assessed. 
x x x x x x or 


(b) notwithstanding that there has 
been no omission or failure as mən- 
tioned in Clause (a) on the part of 
. the assessee, the Income-tax Officer 
has in consequence of information in 
his possession reason to believe that 
income, profits or gains chargeable ta 
income-tax have escaped assessment 
for any year, or- have been uncer- 
assessed, X X X 
he may in cases fallinz under C1 (a) 
at any time within eight years anc in 
cases falling under Cl. (b) at any t-me 
within four years of the end of that 
year, serve on the assessee, X X X X X 
a notice containing all or any of the 
requirements which may be included in 
a notice under sub-section (2) of Sec- 
tion 22, and may proceed to assess or 
re-assess such income, profits or gains 
x KX xX x xX xX 


x” 

7. The Income-tax Officer had 
in consequence of information in his 
possession that the agreement witk 
Ratiram Tansukhrai was a sham trans- 
action reason to believe that income 
chargeable to tax had escaped assəss- 
ment. Such a case would however ap- 
propriately fall under Section 34 (1) 
(b). But the. period prescribed for 
serving a notice under Section 34 (1} 
(b) had elapsed. Under Section 34 (1) 
(a) the Income-tax Officer had auth- 
ority to serve a notice when he had 
reason to believe that by reason of 
omission or failure on the part of the 
assessee to disclose fully and truly ali 
- material facts necessary for his ass2ss- 
ment for the year, income chargeable 
to tax had escaped assessment. As 
observed by: this Court in Calcutta Dis- 


L.-T. Commr., Calcutta v.-Burlop Dealers 


[Prs. 5-9] S.C. 1637 


count Co. Ltd. v. Income-tax Officer, 
Companies District I, Calcutta 41 
ITR 191 at p. 200 = (AIR 1961 SC 372 
at p. 376). 


R “The words used are “omission or 
failure to disclose fully and truly all 
material facts necessary for his assess- 
ment for that year.” It postulates a 
duty on every assessee to disclose 
fully and truly all material facts 
necessary for his assessment. What 
facts are material and necessary for 
assessment will differ from case to case. 
In every assessment proceeding, the 
assessing authority will, for the pur- 
pose of computing or determining the 
proper- tax due from an assessee, re- 
quire to know all the facts which help 
him in coming to the correct conclu- 
sion. From the primary facts in his 
possession, whether on disclosure by 
the assessee, or discovered by him on 
the basis of the facts disclosed, or 
otherwise, the assessing authority has 
to draw inferences as regards certain 
other facts; and ultimately, from the 
primary facts and the further facts 
inferred from them, the authority has 
to draw the proper legal inferences, 
and ascertain on a correct interpreta- , 
tion of the taxing enactment, the pro- 
per tax leviable.” 


8. We are of the view that 
under Section 34 (1) (a) if the assessee 
‘has disclosed primary facts relevant to 
the assessment, he is under no obliga- 
tion to instruct the Income-tax Officer 
about the inference which the Income- 
tax Officer may raise from those facts. 
The terms of the Explanation to Sec- 
tion 34 (1) also do not impose a more 
onerous obligation. Mere production 
of the books of account or other evi- 
dence from which material facts could 
with due diligence have been discover- 
ed does not necessarily amount to dis- 
closure within the meaning of Sec- 
tion 34 (1), but where on the evidence 
and the materials produced the 
Income-tax Officer could have reached 
a conclusion other than the one which 
he has reached, a proceeding under 
Section 34 (1) (a) will not lie merely 
on the ground that the Income-tax 
Officer has raised an inference which 
he may later regard as erroneous. 


9. The assessee had disclosed 
his books of account and evidence 
from which material facts could be dis- 
covered: it was under no obligation to 
inform the Income-tax Officer about 
the possible inferences which may be 
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raised against him. It was for the 
Tncome-tax Officer to raise such an 
inference and if he did not do so the 
income which has escaped assessment 
cannot be brought to lay under Sec- 
tion 34 (1) (a). 
10. The appeal fails and is dis- 
missed with costs. 
Appeal dismissed. 
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S. M. SIKRI, V. BHARGAVA AND 
I. D. DUA, JJ. i 

I. V. Shivaswamy, Appellant v. 
The State of Mysore, Respondent. 

Criminal Appeal No. 57 of 1968, 
D/- 18-1-1971. 

Criminal P. C. (1898), S. 465 — 
Under Section 465 if on examining the 
accused it does not appear to the 
Sessions Judge that accused is insane 
he need not hold an enquiry into the 
matter — If he has any serious doubt 
in the matter he should hold proper 
enquiry. (Para 24) 

M/s. S. C. Javali, S. S. Javali and 
M. Veerappa, Advocates, for Appellant; 

js. H Khanna and S. P. Nayar, 

Advocates, for Respondent. 


The following Judgment of the 


Court was delivered by 

SIKRI, J.: — This appeal by spe- 
cial leave is from the judgment of the 
High Court of Mysore confirming the 
conviction of the appellant under Sec- 
tions 302 and 309, I. P. C., but setting 
aside the sentence of death passed by 
the learned Sessions Judge and instead 
imposing on the appellant a sentence 
of imprisonment for life on both the 
counts. The High Court also confirm- 
ed A sentence under Section 309, 
T. P. C. 


2. Two questions have been 
raised before us by the learned coun- 
sel for the appellant: l 

(1) At the time of the occurrence 
the appellant was by reason of un- 
soundness of mind incapable of know- 
ing the nature of the act or that he 
was doing what was either wrong or 
contrary to law; i 

(2) The violation of Sections 464 
and 465, Criminal P. C., vitiated the 


*(Criminal Appeal No. 332 of 1966, D/- 
28-9-1967 — Mys.) 
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coramibaenh of the appellant and the 
rial. 

3. On the first point the learn- 
ed Sessions Judge came to the conclu- 
sion that “neither on the 21st March, 
1966 nor during any day subsequent 
thereafter including the days on which 
the accused took his trial before this 
Court, was the accused in an unsound 
state of mind”. He held that “on the 
contrary, during all the relevant 
period, above referred to, he showed 
himself to be in perfectly sound state 
of mind.” It may be mentioned that 
the accused had not pleaded any 
defence under Section 84 of Indian 
Penal Code before the learned Sessions 
Judge. 


4, In the High Court the first 
point was not raised but the second 
point was urged and the High Court 
held that as the Sessions Judge came 
to the conclusion that the accused ap- 
peared to be perfectly normal in mind 
it was not necessary, much less incum- . 
bent, to hold an 
Section 465, Criminal P. C. The High 
Court further held that “the mere cir- 
cumstance that the counsel appearing 
for the accused made a submission 
that the accused did not answer him 
coherently is no ground to hold an 
hy under Section 465, Criminal 

5. The relevant facts for deter- 
mining the two points mentioned above . 
may now be stated. 

6. The appellant had three 
brothers and one sister. P. W. 2, 
Puttaswamagowda, was the son of ap- 
pellant’s deceased father by his first 
wife. The other two brothers Chandra 
Gowda, deceased, Ramagowda, P. W. 
14, the appellant and their sister were 
from the second wife, Dyavamma, 
P. W. 5. Chandra Gowda’s wife was 
Nagamma, P. W. 4, and one of their 
children was Sumitra, P. W. 16, aged 
about 15 or 16 years. Nagamma had a 
brother, Jayaramagowda, who was 
alleged to have been murdered by the 
appellant, on March 21, 1966, when the 
appellant is alleged to have also 
murdered his brother Chandra Gowda. 


7. The appellant was married 
to Susheela, P. W. 7, daughter of 
Thammanagowda, P. W, 16. P. W. 2, 
Puttaswamagowda, P. W. 14, Rame- 
gowda, the appellant and the de- 
ceased, Chandra Gowda, were all living 
in Indavara. P. W. 2 had separated 
himself from the joint family about 


enquiry under . 
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20 years ago and was living separately 
in a portion of the house. The otaer 
three brothers effected a partition 
among themselves about 6 or 7 years 
ago and began to live separately in 
different portions of the family house. 
It was alleged that the appellant was 
dissatisfied because Chandra Gowda, 
deceased, was not getting the registra- 
tion of the partition deed done. 


8. The appellant was working 
as a First Division Clerk in the 
D. A. C. G. Polytechnic at Chikma- 
galur. He took casual leave on 16th, 
17th, 18th and 19th of March, 1366. 
The appellant was admitted as an in- 
patient in a special ward at about 6-45 
p. m. on March 17, 1965, in the Gene- 
ral Hospital at Chikmagalur. P. W. 10, 
Dr. J. K. Paramashivaiah examined 
the appellant on the morning of March 
18, 1966. Ext. P 13, out-patient slip 
of the appellant showed against the 
heading ‘history’ chest and back’ pain. 
Screening of the chest was ordered and 
medicine prescribed. No reference 
was made on that day to the mental 
condition of the appellant. The hos- 
pital case sheet of the accused show- 
ed the following particulars: 

“History of present illness: The 
Patient complains of fever, chest pain, 
cough since 8 days, slight rise of 
temperature in the evening, chest pain 
in the left side.” 


9, Dr. J. K. Paramashivaiah, 
P. W. 10, who examined the appellant 
stated in his examination-in-chief. ' 

“The provisional diagnosis was 
that the accused was suffering 
from pulmonary tuberculosis.” 

He further stated: 

“My examination of the accused 
on the morning of 18-3-66 disclosed to 
me that the accused was sound in mind 
and was not suffering . from any ail- 
ment other than what I provisionally 
diagnosed to be pulmonary tuber- 
culosis. Accused was a normal and 
sane individual and was in full posses- 
sion of his senses when I examined 
him.” 

In cross-examination ħe stated: 

“When I examined the accuse on 
the morning of 18-3-66 I found aim 
possessed of normal and rational sease; 
He did not have any vacant look. He 
understood my questions and made 
answers coherently and intelligertly. 
He told me his bodily complaints in 
clear terms and with precision.” 

This examination at least shows that 


aont 11.30 a. m. 
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on March 18, 1966, the appellant was 
not insane within Section 84, I. P. C. 


10. The appellant was discharg~ 
ed on his request on March 18, 1966. 
On the same day, the letter, Ext. P-19 
was sent by his brother Chandra 
Gowda, deceased, to the appellant’s 
father-in-law, Thammanagowda, P. W. 
16, that the appellant was not keeping 
good health since day before and they 
had got him admitted to the hospital 
but he had come from there. It was 
further stated in the letter, and this is 
the line relied on by the learned 


` counsel for the appellant, that “if his 


condition is observed, it is found that 
he behaves foolishly. It appears that 
he is mentally not all right.” On the 
back of this letter, P. W. 2, Putta- 
swamigowda, wrote that “it appears 
that the matter written in this letter 
may be true.” The father-in-law 
came to Indivara on March 19, 1966, 
in response to this letter and on en- 
quiring from the appellant, the appel- 
lant replied that he was not feeling 
very well and therefore he left the 
hospital. The appellant's mother, 
Dyavamma, P. W. 5, who was living 
with her daughter at Muradi, also 
came on March 19, 1966. As the 
“vasige ceremony of Sumitra was to 
take place, deceased Jayaramagowda, 
elder brother of P. W. 4, Nagamma, 
also came there. On March 20, 1966, 
the appellant again made a demand 
on Chandra Gowda, deceased, to get 
the partition deed duly registered. On 
March 21, 1966, the appellant attend- 
ed the office at 10.30 a. m. but after 
working for sometime he took casual 
leave for that day.” Sometime later on 
application praying for grant of earned 
leave for 8 days was given. He also 
requested that the casual leave grant- 
ed to him be cancelled and treated as 
earned leave. 


11. The appellant left office at 
His wife, Susheela, 

7, gave the appellant some 
a asking him to fetch something 
from the market. The appellant, how- 
ever, did not go to the market but re- 
mained in the house. 


12. On the night of March 21, 
1966, P. W. 5, Dyavamma, and P. W. 6, 
Sumitra, were sleeping in the hall 
belonging to Chandra Gowda, and 
Chandra Gowda, deceased, and 
Jayaramegowda, deceased, were sleep- 
ing in the open verandah. The appel- 
lant and his wife slept in their room. 
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13. The prosecution case, which 
has been’ accepted by the Sessions 
Judge and the High Court is that 
sometime after midnight Nagamma, 

4, woke up hearing some un- 
usual sound. She came to the verandah 
and saw her husband lying dead and 
her brother lying dead in pools of 
blood with injuries on their faces and 
necks. She cried out and all the 
inmates of the house came to the 
verandah and found both Chandra- 
gowda and Jayaramagowda lying dead. 
P. W. 2, Puttaswamegowda, who was 
sleeping in the other portion of the 
house went to the house of P. W. 3, 
who was the Talwar of the village, 
and told him about the incident. Both 
then went to the house and found the 
dead bodies. P. W. 2 being the Patel 
of the village wrote the report, Ex. 
P-3, at the spot and took it to 
Chickmagalur Police Station. After 
he left the place, the appellant who 
was standing in the verandah went to 
his room and attempted to commit 
suicide by inflicting injuries on his 
neck. P. W. 3 prevented the appel- 
Hea from inflicting further injuries on 


14. The appellant was got 
admitted to the General Hospital and 
was examined by- Dr. Shivalingaiah, 
P. W. 9. Dr. Shivalingaiah deposed 
that the “history of the accident re- 
corded by me in Ext. P-10 (a) was 
given to me by the accused himself 
and not by the constable who brought 
him to me.” He further deposed 
that “the accused whom I examined 
on 22-3-1966 was in full possession of 
his senses and he was mentally sound. 
He narrated to me the events that led 
to the injury on his neck. He spoke 
clearly and intelligently and he 
answered my questions equally clearly 
and intelligently. He was in sound 
state of mind.” ; 


sw 15. It appears that in the 
course of the investigation the investi- 
gating officer came to know that the 
accused had been an in-patient in 
Chickmagalur hospital and he request- 
ed the District Surgeon to furnish him 
the details of the appellant’s admis- 
sion to the hospital. g 

— I6. The appellant was dis- 
charged from the hospital on April 3, 
1966 and he was arrested. In the 
meantime, however, a constable had 
bse posted at the hospital to watch 


` 


‘Magistrate 
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17. The order sheet of the 
Committing Magistrate shows that the 
accused was not produced before the 
Court on April 15, 1966 as he was an 
in-patient in the District Hospital from 
April 14, 1966, as reported by the 
District Surgeon but he was produced 
on April 21, 1966, April 30, 1966, May 
13, 1966, May 26, 1966 and May 30, 
1966. Again on June 5, 1966 the ac- 
cused was not produced as he was an 
in-patient but he was produced on 
June 7, 1966. After hearing arguments 
on May 21, 1966, the Committing 
Magistrate committed the appellant to 
stand his trial in the Court of Sessions 
Judge in respect of charges under Sec- 
tions 302, 449 and 309, I. P. C. The 
accused stated that he had no witness- 
es, 


18. It cannot be deduced from 
the record of the proceedings that the 
should have taken steps 
under Section 464, Criminal P. C. The 
fact that the appellant was an in- 
patient on two hearings and was not 
produced on April 15, 1966, does not 
show that there was any necessity to 
hold an enquiry under Section 464. On 
May 21, 1966 the appellant seems to 
have answered the questions put to 
him, under Section 364, Criminal P, C., 
quite intelligently. 


19. On July 5, 1966, two coun- 
sel who were appearing for the eppel- 
lant in the committal Court put in an 
application stating that the appellant 
wanted the services of the standing 
counsel, and they prayed that they may 
be permitted to retire from the case. 
This application was granted. 


20. The appellant pleaded 
guilty before the learned Sessions 
Judge but the Judge was satisfied that 
the accused should be tried as it was 
not expedient to act upon his plea of 
guilty, i . 


21, As mentioned in the judg- 
ment of the learned Sessions Judge, it 
appears that the Standing Counsel 
stated on July 7, 1966 before the Court 
that when he met the appellant- on 
July 5, 1966 he did not make coherent 
answers. The learned Sessions Judge 
recorded the following order on this 
application, the relevant portion of 
which reads: 


“With a view to satisfy myself 
whether the accused at his trial is of 
sound mind or not and whether he is 
of unsound mind and consequently 
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Incapable of making Lis defence, I 
questioned the accused elaborately. He 
made perfectly intelligible answers to 
all the questions put by me. There 
can be no doubt whatsoever that the 
accused is of sound mind and is ccn- 
sequently capable of making his ce- 
fence. He understood every question 
put by me and made rational and 
sensible answers in an intelligent. way. 
He made his answers both in Kanarese 
and in fluent English language, which 
he speaks easily. When I asked the ac- 
cused why when the learned standing 
counsel met him yesterday he did not 
make proper replies, the accused said 
that he told the standing counsel to 
look into the records to ascertain fhe 
details. I am satisfied that the ac- 
cused is of sound mind, consequenly 
capable of making his defence and is 
able to thoroughly understand the pzo- 
ceedings before this Court, and I, 
therefore direct that the trial should 
be proceeded with.” 

22. When the appeal was pend- 
ing before the High Court an appliza- 
tion was put in by the counsel for zhe 
appellant for adjourning the appeal by 
two weeks as the appellant was in zhe 
mental hospital undergoing treatment. 


23. Coming to the first point, 
Le. whether the appellant was insane 
on the day of the occurrence, the maste- 
rial on the record does not disclose 
that he was insane at the time of zhe 
occurrence. In the letter, Ex. P19 it 
was only stated that he was behaving 
foolishly. The doctor’s evidence quite 
clearly shows that the appellant was 
sane on the morning of March 18, 1366 
and there is no evidence to show that 
on March 21, 1966 his condition had 
changed. His behaviour after the al- 
leged murder also does not show that 
he was insane. 

24. Coming to the second point, 
no question was raised before the 
Committing Magistrate that the appel- 
lant was insane at the time of the oc- 
currence or trial and his statement 
before the Magistrate under S. 364, 
Cr. P. C. clearly shows that he was 


sane in mind and able to stand tral. . 


It seems that the statement of the 
Standing Counsel before the Sessions 
Judge made him look into the matter, 
and quite rightly, but on questioring 
the accused the learned Sessions JuJge 
was satisfied that it did not appear to 
him that the appellant was insane. 
Section 465, Cr. P. C., requires that 


Ghuran v. State of Bihar 
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there should be an enquiry within the 
second limb of the section if it appears 
to the Sessions Judge that the accused 
was insane, but if it does not appear 
to him so it is not necessary that he 
should conduct a regular enquiry 
under the second limb of the section. 
It is true that the word “appears” in 
S. 465 imports a lesser degree of pro- 
bability than “proof”, but this does not 
mean that whenever a counsel raises a 
point before a Sessions Judge he has 
to straightway hold an elaborate en- 
quiry into the matter. If on examin- 
ing the accused it does not appear to 
him that the accused is insane it is not 
necessary that he should go further 
and send for and examine medical wit- 
nesses and other relevant evidence. Of 
course if he has any serious doubt in 
the matter the Sessions Judge should 
hold a proper enquiry. 

25. The learned counsel said 
that the learned Sessions Judge was 
doubting it all the time and that is 
why he recorded that order on July 
7, 1966, and that is how he dealt with ` 
the matter again in the judgment. We 
do not read the order of the learned 
Sessions Judge in that way. In his 
final judgment he had to deal with the 
point because it must have been argu- 
ed before him again. 

26. In the result the appeal 
fails and is dismissed. 

Appeal dismissed. 
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(A) Constitution of India Article 
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searched from where non-duty paid 
ganza was recovered. Criminal Revi- 
sion No. 95 of 1967, D/- 31-1-1967 (Pat), 
(Paras 4, 5) 


, M/s. Indrabhanu Singh, R. Gobur- 
dhun and D. Goburdhun, Advocates, 
for Appellant; Mr. B. P, Jha, Advocate, 
for Respondent. 


The following Judgment of ‘ the 
Court was delivered by 

DUA, J.: This appeal by special 
Jeave is directed against the judgment 
and order of the Patna High Court 
dated January 31, 1967 summarily 
rejecting the appellant’s revision from 
‘the order of the Additional Sessions 
Judge, Monghyr, dated January 9, 1967 
dismissing his appeal from the order 
of a Munsiff-Magistrate, I Class, Kha- 
garia dated June 2, 1966 convicting him 
of an offence under S. 47 (a) of the 
Bihar and Orissa Excise Act 2 of 1915 
(hereinafter called the Excise Act). The 
appellant was sentenced to rigorous 
imprisonment for one year and a fine 
of Rs. 1,000/-; in default of payment 
of fine the appellant has to undergo 
further rigorous imprisonment for 
three months. 


2. According to the prosecution 
story on October 9, 1963 a Sub-Ins- 
pector of Excise (Special) organised a 
raid party for going to Mathar village, 
police station Khagaria, District Mon- 
ghyr. The raid party included a 
Magistrate and some members of the 
armed police force. In that village a 
house alleged to belong to the appel- 
Jant is said to have been searched and 
six bags of non-duty paid ganja re- 
covered from one of the rooms. As a 
result the appellant was prosecuted 
for an offence under S. 47 (a) of the 
Excise Act. The appellant denied that 
his house was searched or any non- 
duty paid ganja was recovered from 
his house. According to him, the 
house alleged to have been searched 
from which the ganja in dispute was 
recovered did not belong to him. The 
prosecution in support of its case exa- 
mined in all eight witnesses out of 
whom four witnesses were non-official 
and the remaining four official wit- 
nesses were a Magistrate, a Sub-Ins- 
pector and an Assistant Sub-Inspector 
oz Excise and a peon of the Excise De- 
partment. The Magistrate trying the 
case has observed in his order that all 
the non-official prosecution witnesses 
(nos. 1, 2, 3 and 5) had tried to help 
fhe accused though they were not de- 
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clared hostile. The official witnesses, 
according to the Magistrate, had de- 
posed that the house of the accused 
was searched after observing all forma- 
lities and six bags of NDP ganja were 
recovered from the room facing south. 
On the question of ownership of the 
house alleged to have been searched 
the trial court relied on the testimony 
of the Magistrate (P. W. 8) and cf Ram 
Krishan Yadav (P. W. 3) and convict- 
ed the appellant, -as already mention- 
ed. The Additional Sessions Judge, 
on appeal, has observed in his 
judgment that the accused had 
not specifically stated either in his 
examination under section 342, Cr. P. C. 
or in his written statement that the 
house actually searched did not belong 
to him and that without evidence show- 
ing that the accused had some other 
house in the village it could not be 
held that the house searched did not 
belong to him. According to the Judge, 
to quote his own words: “The know- 
ledge regarding residence ‘of a. person 
in a house must not necessarily be 
personal and in all cases that can be 
imagined such a knowledge is only 
derivative and not direct.” On this 
view the evidence of the Magistrate 
(P. W. 8) and of the Sub-Inspector, Ex- 
cise (P. W. 6) was held to establish 
that the house from which non-duty 
paid ganja was recovered belonged to 
the appellant and to none else. It was 
next argued there that the house 
searched was lying vacant and the ap- 
pellant was not even present at the 
time of the search. On seeing the big- 
raid party some of the villagers had ` 
started running away carrying with 
them some bags of ganja, and it was 
suggested that some of such fleeing 
villagers might well have thrown some 
of those bags in the vacant house from 
where those bags are alleged to have 
been recovered during the search. The 
appellate court did not accept this 
contention as there was no evidence 
to support this theory. That court, 
relying on the testimony of P. W. 4 and 
P. W. 6 felt that the recovery of the 
bags from a room inside the house and 
the fact that the house was closed on 
all sides, ruled out this possibility. 
a expressing this view the court 
said: 


_, “The appellant had _ evidently 
taken to his heels at the sight of the 
raiding party, but six bags of ganja 
were found inside a room belonging ta 
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him, and as has been noted by the 
learned court below, the very nature 
of the commodity itself is such that 
anyone having such a big quantity of 
ganja with himself can (not) plead 
ignorance of its existence in his house, 
because evidently it gives out a very 
strong smell which cannot be lightly 
ignored by anyone residing nearby. 
The appellant cannot, therefore, be per- 
mitted to plead that if the six bags of 
ganja be held to have keen recovered 
from his house, he was not in the 
know of the affair and was ignorent 
about it.” 

On this reasoning the appellants cun- 
viction was upheld by the court of ap- 
peal. His revision having been dis- 
missed in limine he has, as observed 
earlier, appealed by special leave. On 
behalf of the respondent the counsel 
prayed for condoning the delay in en- 
tering appearance which prayer vas 
allowed. 


3. According to S. 47 (a) of the 
Excise Act if any persor. in contraven- 
tion of the Act or of any rule imports, 
exports, transports, manufactures, ps- 
sesses or sells intoxicant he shall be 
liable to imprisonment for a term 
which may extend to one year end 
fine which may extend to Rs. 2,000 or 
to both, ‘“Intoxicant” as defined in 
S. 2 (12) (a) includes an intoxicatng 
drug and “intoxicating drug” as defin- 
ed in S. 2 (13) (i) includes all forms 
of ganja. It is not disputed that if pos- 
_session of the six bags in dispute ean 
be traced to the appellant then S. 47 
(a) would be attracted. The only ques- 
tion requiring determination by us is 
if there is evidence on the record esta- 
blishing the appellant’s possession of 
these bags. It is not controverted by 
the prosecution that there was no Jne 
in the house when it wes searched and 
it is not the prosecution case that any 
one saw the appellant running away 
on seeing the raid party. This posi- 
tión is also clear from Ex. 1/Kha, the 
memo of search. In this background 
we may now examine the record to 
see if there is any evidence on which 
the conclusions of the trial court and 
of the appellate court can be founded. 
Rama Shanker Singh (P. W. 6), Sab- 
Inspector (Excise) in his examination- 
in-chief has not said anything as to 
who had identified the house, which 
was searched, to be thet of the appel- 
lant. Indeed, he has not even given 
reasons which induced the raid party 
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to search this particular house. It is 
not the prosecution case that all the 
houses in the village were searched in- 
discriminately. In cross-examination 
he has said that out of the raid party 
which consisted of about 40 or 50 per- 
sons only five or six persons were pre~ 
sent when the. house in question was 
searched. One of them was B.D.O. 
(who has apparently not been produced 
as a witness) and two were employees 
of the Excise Department; the remain- 
ing two, according to him, were Ram 
Krishna Yadav (P. W. 3) and Uchit 
Paswan (P. W. 5). He has not speci- 
fically stated that the Magistrate (A. 
A. Akbari, P. W. 8) was present at the 
time of the search of this house, 
though he has undoubtedly added a 
little later that the bags recovered 
from the house were shown by him to 
the witnesses and to the Magistrate as 
containing ganja. The bags, according 
to him, were taken to Monghyr and on 
the following day weighed in the pre- 
sence of the Magistrate. Regarding 
the identity of the house he has de- 
posed that Ram Krishan and _ Uchiti 
Paswan had told him that the house 
belonged to the appellant. These two 
non-official witnesses (P. W. 3 and 
P. W. 5) it may be recalled, were held 
by the trial court to have come “to the 
witness box well prepared to help the 
accused person” and were not declared 
hostile and not cross-examined by the 
prosecuting counsel. We may, how- 
ever, now turn to their testimony to 
see if it corroborates P, W. 6. Ram 
Krishan Yadav (P. W. 3) is a teacher. 
According to him, on the morning of 
October 9, 1963 at about 6 or 6.30 a.m. 
while coming from Monghyr when he 
reached chauraha (crossing) he saw 
men of the Excise Department and 
some armed policemen near a ditch at 
a distance of one or one and a half 
rassis north east from the appellant’s 
house. He saw some bags there. On 
being called he went there but he has 
denied knowledge of the contents of 
those bags. He put his signature on 
Ex. 1/Kha, to quote his own words 
“after writing something.” His atten- 
tion was apparently drawn to that 
writing which showed that six bags 
containing ganja had been recovered 
from the appellant’s house. This, ac- 
cording to the witness, was written by 
him under pressure of the police. Al- 
though the witness had made this 
statement in examination-in-chief he 
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was not declared hostile and the pro- 
secution was apparently satisfied with 
this statement. In cross-examination 
he repeated that he had written on the 
document whatever the Sub-Inspector 
of Excise told him to write. On being 
questioned by the court he admitted 
that he had done something illegal on 
this occasion. It is clear that this wit- 
ness did not identify the house search- 
ed to be that of the appellant. Uchit 
Paswan (P. W. 5), when produced asa 
witness, stated that he knew nothing 
about this case. He was confronted 
with Ex. 1/Gha but he said that he 
could not read what was written there. 
He categorically denied the suggestion 
by the prosecuting counsel that he had 
been won over by the accused and that 
‘he was concealing the true facts. Even 
this witness was not declared hostile 
and was not cross-examined by the 
prosecuting counsel. In  cross-exami- 
nation by the defence counsel he stated 
that he had put his signatures on Ex. 
1/Gha and had written whatever he 
was told by the Sub-Inspector of Ex- 
cise to write. It is obvious that these 
two witnesses do not support P. W. 6. 
Siya Sharan Roy (P. W. 4), A. S. I 
Excise (Special) is a witness on whom 
the learned Sessions Judge relied for 
convicting the appellant. We may, 
therefore, now appropriately turn to 
his testimony. According to him on 
October 9, 1963 at about 8 a.m. he, 
along with other excise officers, a 
Magistrate and members of armed 
police searched the appellant’s house in 
village Mathar. In the course of the 
search six bags of Nepali ganja were 
recovered from a room facing south 
which, according to him, was the resi- 
dence ofthe appellant. Rama Shankar 
Singh, Sub-Inspector of Excise, pre- 
pared the search list in the presence 
of this witness whereon he also put his 
signatures (at Ex. 1/Ga), He admits 
that the accused was not present at the 
house at the time of the search, This 
is all that he has stated in his exami- 
nation-in-chief and obviously he does 
not state as to who had identified the 
house which was searched as belong- 
ing to the appellant. In cross-exami- 
nation again we do not find anything 
about the person who identified the 
house to be that of the appellant. P. W. 
7, Jamuna Prasad Singh, Excise peon 
was also cross-examined about the 
ownership of the house searched and 
to quote his own words he “learnt 
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from Ram Krishan Yadav and Uchit 
Paswan about the location of the house 
of Ghuran”. According to this wit- 
ness, it is noteworthy, the appellant’s 
house was found locked before it was 
searched. The matter was, however, 
not pursued by the counsel for the de- 
fence nor was any question put by the 
prosecuting counsel in re-examination 
to clarify this matter. In the circums- 
tances the question whether the house 
which was searched was locked and if 
so how the raid party entered it for 
carrying out the search must, there- 
fore, remain unanswered on the exist- 
ing record. The last witness whose 
testimony requires to be noticed is 
the Magistrate A. A. Akbari (P. W. 8). 
According to him the raid party left 
for village Mathar on the night of 
October 8, 1963 under orders of the 
District Magistrate and it reached that 
village at 6 or 6.30 a. m. on the follow- 
ing morning. The order of the Dis- 
trict Magistrate, it may be pointed out, 
was not produced in court and is not 
on the record. As the party approach- 
ed village Mathar some villagers were 
seen running away with bags on their 
heads. They were chased and arrest- 
ed and contraband ganja was found in 
This witness also claims 
to be present at the time the appel- 
lant’s house was searched and accord- 
ing to him, the search was effected 
“after observing the formalities of 
search”, He has not specifically stated 
about the formalities except that 
“independent witnesses were pre-. 


-sent at the time of the search” with- 


out naming’ them. On every vital 


point his memory has failed him. He 


even admits that he had not entered 
the room from which the bags were 
recovered. In regard to the identity 
of the house all that he could say was 
that he had learnt from the villagers, 
whose names he could not remember, 
that the room searched belonged to 
Ghuran Yadav (appellant). As to why 
he has stated that the room and not 
the house belonged to the appellant is 
not clear. He does not even know if 
there is a Gram Panchayat or a cho- 
wkidar in the village. It is thus obvi- 
ous that his evidence is of little assis- 
tance on the question of ownership of 
the house searched as he has no per- 
sonal knowledge and the names of the 
persons on whose information he de- 
pends for his testimony have not been 
disclosed. This witness has not stated 
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if he had ordered the search of the 
house in question nor has he stated the 
reasons why it was considered neces- 
sary to search the house. Indeed, he 
neither remembers -having signed the 
search list nor if he had put his seal 
anywhere. His evidence does not 
prove that the search was carried put 
with the requisite care and caution. 
The search, if any, which is said to 
have led to the recovery of the six 
bags in question appears to us on the 
existing record to have been effected 
in a manner which does not inspire 
confidence. But we need say notting 
more on this point because the ab- 
sence of evidence of ownership of the 
house is enough to determine the <ate 
of the prosecution case. 

: On going through the record 
and examining the evidence which we 
have just discussed we are clear that 
there is no legal evidence on the record 
on which we can sustain the conelu- 
sions of the courts below that it was 
ee appellant’s house which was search- 
ed. ; 
5. Normally’ this Court, of 
course, does not examine for appraisal 
under Art. 136 of the Constitution the 
evidence on questions of fact decided 
by the courts below. But when there 
are reasons to think that the conelu- 
sions may be based on no evidence, 
then this Court is not only entitled but 
it has an obligation in the larger in- 
terests of justice to examine the əvi- 
dence to see if there is legal evidence 
on which those conclusions can be sus- 
tained. In this case we find that there 
is no legal evidence on which the 
courts below could base their conclu- 
sions. The appeal accordingly succeeds 
and allowing the same we acquit the 
appellant. 

er. 7 Appeal allowed. 
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The following Judgment of the 
Court was delivered by 

SHAH, J.: Kumar Shri Ranjit Singh- 
ji Bhavan Singhji-—hereinafter called 
‘the respondent’ — was the holder of 
a Jagir of four villages — Saloz, Vaur- 
khan, Kambalad and Thambla in 
Taluka, Jambegam, District Baroda. 
These villages were granted by a 
Sanad dated August 18, 1885, to the 
father of the respondent by the then 
Ruler of Chhota Udaipur. By the 
Bombay Merged Territories and Areas 
(Jagirs Abolition) Act 39 of 1954 with 
effect from August 1, 1954, the Jagir 
of the respondent stood abolished. 
Under the provisions of the Act the 
respondent became entitled to com- 
pensation provided under the Act. The 
respondent preferred a claim for com- 
pensation under the Act. The Jagir 
Abolition Officer held that no com- 
pensation was payable in respect of 
teak trees, because in the Chhota 
Udaipur State teak trees were reserv- 
ed trees, and no convincing evidence 
had been produced by the Jagirdar 
that he enjoyed any right to reserved 
trees. The Gujarat Revenue Tribunal 
confirmed the order of the Jagir Abo- 
lition Officer. The Tribunal held that 
the Sanad granted to the respondent’s 
father related merely to the right of 
usufruct of the villages and the gran- 
tee was expressly prohibited from 
mortgaging, selling or disposing of the 
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same in any manner. That prohibi- 
tion in the view of the Tribunal appli- 
ed to teak trees as well. 


2. The respondent moved a 
petition in the High Court of Gujarat 
for a writ quashing the order of the 
Tribunal. The High Court held that 
there was evidence on the record that 
the State of Chhota Udaipur had 
treated and dealt with the forest as 
absolute property of the grantee, and 
it was not proved that the teak trees 
were reserved trees. The High Court 
accordingly held that the respondent 
was entitled to receive compensation 
in respect of the teak trees. With spe- 
cial leave, the State of Gujarat has 
appealed to this Court. 


3. The High Court found that 
the respondent was an absolute grantee 
of the villages under the Sanad dated 
August 18, 1885, and the restriction 
on the power of alienation did not 
limit the title of the respondent in the 
lands and in things attached thereto. 
The respondent was, therefore, the 
owner of the teak trees. There was 
also no evidence before the High Court 
that the teak trees were declared re- 
served forests either in the territory of 
the former State of Chhota Udaipur or 
eee within the four Jagir vil- 
ages, 


4, Counsel for the State in 
support of the appeal however relied 
upon the judgment of 
Shri U. R. Mavi e v. Thakore 
Madhavsinghji Gambhirsinghji, (1965) 
3 SCR 177 = (AIR 1965 SC 1747). In 


that case the holder of a Jagir in 


the State of Gujarat was on the ap- 
plication of the Bombay Merged Ter- 
ritories and Areas (Jagirs Abolition) 
Act, 1953 (39 of 1954) held not entitl- 
ed to forests in the Jagir and com- 
pensation was denied to him. But the 
principle of the case has no applica- 
tion to this case. In Mavinkurve’s 
. case, (1965) 3 SCR 177 = (AIR 1965 
SC 1747) the State of Bombay which 
had at the relevant time jurisdiction 
issued a notification under Section 34 
(A) of the Indian Forest Act, declaring 
all uncultivated lands in the villages 
of the Jagir to be forests for the pur- 
poses of Chapter V of that Act.. On 
that account the forests were deemed 
protected forests and the Jagirdar had 
no right to cut and remove trees from 
the forest lands as owner and that 
under the Bombay Land Revenue 
Code, 1879, the rights of occupancy 


this Court in >- 
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did not carry the right to cut and re: 
move trees from forest lands. 


5. In the present case there is 
no evidence of any such notification 
issued that teak trees formed part of 
the forest. The Jagirdar had absolute 
rights to the land and therefore to 
what grew on the land. Under S. 11 
of the Act the Jagirdar was entitled to 
compensation for trees or structures on 
the lands. The right of the Jagirdar 
to the teak trees not being extinguish- 
ed or restricted by a notification issued 
under the Indian Forest Act, the High 
Court was, in our judgment, right in 
holding that he was entitled to com- 
pensation for the teak trees. 


6. The appeal fails and is dis- 
missed with costs. 


Appeal dismissed. 
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The following Judgment of ~he 


Court was delivered by 


GROVER, J.: This is an appeal by 
certificate from a judgment of che 
Orissa High Court relating to an award 
given by Shri A. V. Viswanatha Sastri 
an Ex-Judge of the Madras High Co rt 
in a dispute which arose between zhe 
respondent and the Union of India in 
respect of a claim made by the former 
for a sum of Rs. 35,45,080.91 which was 
stated to be due for earthwork done 
on the right dyke of the Hirakud Dam. 


2. The Chief Engineer, Hira- 
kud Dam, invited tenders on behalf of 
the Union of India for execution of 
work specifiying certain details as to 
how tenders were to be submitted. It 
appears that before the tenders ware 
invited certain estimates were prerar- 
ed in the office of the Chief Engineer. 
The intending contractors were to sib- 
mit tenders stating the rate for depo- 
siting earth on the Right Dyke site in- 
cluding all lifts and leads. The respon- 
dent company submitted a tender 
which, according to the Chief Engin- 
eer, was not in the form invited by 
him as certain extraneous matters were 
stated to have been introduced. ‘The 
Chief Engineer and the representatives 
of the respondent company held a con- 
ference at which certain agreements 
were arrived at. The zender of the 
contractor was provisicnally accepted 
on December 28, 1951; zhe formal con- 
tract was executed .much later on 
March 21, 1953. The work startec in 
February 1952 and took four years for 
completion. The earthwork was done 
by the company by manual labour for 
a year in the beginning and thereafter 
it was done to a large extent by mazhi- 
nery. The earth required to erect the 
dyke was dug up from certain areas 
demarcated by the Engineering De- 
partment near the site of the dyke. The 
places from which the 2arth had te be 
taken were called “borrow pits” or 
“borrow areas”. The company dug up 
earth from.the “borrow pits” and 
dumped it on the site of the dyke wpto 
the required specifications. This in- 
volved movement of the loose earth 
both vertically and horizontally from 
the borrow pit to the dyke. The ver- 
tical movement was styled as “ift” 
and the horizontal movement as “lead”. 
When the company sterted emploving 
the heavy machinery from the begin- 
ning of 1953 onwards a number of 


ramps had to be constructed to enable 
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the machinery to go up from the 
borrow pits to the dyke. 


l 3. It has not been disputed that 
for the earthwork done by the com- 
pany it received payment from the 
Government of an amount aggregating 
Rs. 1,08,19,543.00. This amount was 
paid in ‘accordance with the rate in 
item 1-A of the contract (Ext. P-69). 
According to that rate Rs. 45/- were 
to be paid for 100 cubic feet of “earth- 
work of all kinds of soil laid in 6” 
layers with rough dressing including 
all lifts and average lead not exceed- 
ing 10”. According to the company an 
additional sum of Rs. 28,20,796.75 was 
due in addition to the amount already 
paid in respect of extra leads includ- 
ing lifts. An amount of Rs. 2 lakhs 
was claimed on account of the con- 
struction of ramps. The company fur- 
ther claimed a sum of Rs. 5,34,282.16 
on account of interest on the aforesaid 
two amounts. This claim was disputed 
by the Union of India and it was 
maintained on its behalf that the com- 
pany had been fully paid for the earth- 
work done by it according to the terms 
of the contract and that the company 
was not entitled to payment for lifts 
nor was there any occasion for leads in 
excess of an average of 10 and further 
that the ramps in so far as they were 
outside the dyke were not to be paid 
for while those which had been in- 
corporated in the dyke had already 
been paid for as a part of the dyke. 


4, The agreement by which 
reference was made to the arbitrator 
was as follows:— 

“The disputes and difference be- 
tween the parties relating to payment 
of lift equivalent and leads for machine 
route are referred to the arbitration 
of Shri A. V. Viswanatha Sastri, retir- 
ed High Court Judge, Madras and his 
award shall be final and binding on 
the parties.” 

5. On November. 16, 1958 the 
following issues were framed by the 
Arbitrator by the consent of both the 
parties:— 

“(i) Is the claimant entitled to any 
payment for lifts under the terms of 
the contract between the parties? 

Note: Both sides agree that 1 foot 
of lifts is equal to 124 feet of lead. 

(ii) Whether the claimant is en- 
titled to payment for machine leads 
where machines have been used for 
earth-work and if so, on what basis and 
at what rates? 
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(iii) Whether in the case of 
machine leads, lifts are not taken into 
account as pleaded by the Union of 
India? 

(iv) Whether the claimant is en- 
titled to the cost incurred in putting 


“up the ramps? 


(v) Is the Union of India estopped 
from denying liability for payment of 
lifts and machine leads for the reasons 
stated in paragraphs 11 to 14 of the 
Statement Claim of Kalinga Construc- 
tion Co. (P), Ltd.? 

(vi) Is the claimant entitled to 
interest for the period during which 
the amounts payable to the claimant 
remained. unpaid by the Government, 
if so, at what rate? 

(vii) What is the amount due to 
the claimant from the Union of India?” 


6. A good deal of oral and 
documentary evidence was led by both 
the parties before the arbitrator. After 
discussing the same he came to the 
following conclusions:— 


1. The tender must be taken to 
have been made and accepted on the 
basis that the whole work was to be 
done by manual labour. 

2. According to the terms of the 
contract if the average lead of 10 had 
to be exceeded the orders of the Chief 
Engineer in writing had to be obtain- 
ed by the contractor and then the extra 
Jead was to be paid for at the rate of 
Rs. 1.12As. per 1000 cubic feet. The 
company did raise the question of pay- 
ment for lifts as early as December 
30, 1952 and sought the orders of the 
Chief Engineer in writing for the extra 
lead resulting from the conversion of 
lifts into leads but the Chief Engineer 
never made any order in writing. The 
arbitrator believed the evidence of the 
Chief Engineer Shri Kanwar Sain that 
he passed no orders allowing the com- 
pany an extension of lead beyond the 
average 10. As the obtaining of the 
written order of the Chief Engineer 
was an essential condition which had 
to be complied with before a claim for 
extra lead could be made the company 
was not entitled to payment for the 
extra leads beyond the average 10. 


3. The letter Ext. P-6 dated March 
30, 1953 which was signed by the 


„Superintending Engineer for the Chief 


“Engineer had not been proved to have 
been written either under the instruc- 
tions of the Chief Engineer or approv- 
ed by him. In this letter it was stated, 


A.L RB. 


inter alia, that the words “average 10 
leads mentioned in the special condi- 
tions of the agreement include the 
initial lead and lift and all other lifts 
between the borrow area and the 
Dyke”. The Chief Engineer’s evidence 
relating to Ext, P-6 was believed. 


7. The final conclusion of the 
arbitrator on issue No, 1 was that 
under the terms of the contract between 
the parties the rate of Rs. 45/- per 
1000 cubic feet covered all lifts and _ 
that lifts had not to be separately paid 
for. On issue No. 2 the company’s 
claim: for extra payment for machine 
leads was held to be untenable. The 
finding on issue No. 3 was that in case 
of machine leads lifts were not to be 
taken into account. On issue No. 4 
the arbitrator held that the company 
was not entitled to recover the costs 
incurred in putting up the ramps. On 
issue No. 5 it was decided that the 
Government was not estopped from 


` denying liability for payment for lifts 


and machine leads. On issues 6 and 7 
the arbitrator found that no amount 
was payable by the Union of India to 
the company nor was the Union liable 
to pay any interest. 


8. The respondent company 
filed what was called a plaint under 
Sections 30 and 33 of the Indian Arbi- 
tration Act, 1940 in the Court of the 
Subordinate Judge, Sambalpur, 
challenging the award on various 
grounds and prayed that it be set 
aside. It was further prayed that an- 
other arbitrator be appointed to make 
a fresh award regarding the disputes 
between the parties. The Subordinate 
Judge set aside the award by his order 
dated March 17, 1962. The Union of 
India preferred an appeal to the High 
Court which was heard by Barman 
and Das JJ. Learned Judges gave dis- 
senting judgments. Barman, J., was of 


the view that the award could not be 


sustained whereas Das, J., was of the 
opinion that the award was not liable 
to be set aside. The appeal was then 
heard by a third Judge G. K. Misra J. 
On issues 1 and 2 Misra J. agreed with 
the judgment of Barman J., but on 
issues 3 and 4 he concurred with the 
decision of Das J. According to his 
judgment the award could not be set 
aside on issues 3 and 4 whereas it was 
liable to be set aside on issues 1 and 
2. As the issues were severable he 
set aside the award only on issues 1 


‘and 2 
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9. A bare perusal of the judg- 
ment of Misra J. would show that he 
decided the matter as if he was enter- 
taining an appeal against the award 
itself. He re-examined and re-ap- 
praised the evidence which had been 
considered by the arbitrator and held 
that the arbitrator was wrong in com- 
ing to the conclusion that the work was 
contemplated by the contract to be 
done by manual labour alone. Ac- 
cording to him under the agreement 
payment for machine leads was con- 
templated from the very beginning or 
at any rate was not excluded. He 
examined a large volume of evidence 
including Ext. P-6 as also the oral 
evidence of the Chief Engineer Shri 
Kanwar Sain and he-d that from the 
course of correspondence it was clear 
that in dealing with the contractor or 
the Executive Enginear almost all the 
letters on behalf of the Chief Engineer 
were being dealt with by the Superin- 
tending Engineer. Once Ext. P-6 was 
admitted to be genuine and was issued 
by the Superintending Engineer in the 
ordinary course of correspondence it 
was for the appellant to establish by 
production of the relevant records 
that that letter Had been issued with- 
out authority of the Chief Engineer. 
. Misra J., had no hesitation in holding 
that Ext. P-6 was written under the 
authority of the Chief Engineer and 
‘was binding between the parties. Here 
again what Misra J., did was to appre- 
ciate the evidence which had been 
considered by the arbitrator, in parti- 
cular, the testimony of the Chief 
Engineer. The arbitrator had believed 
the statement of the Chief Engineer 
that Ext. P-6 had ne®ther been issued 
under his authority nor with his ap- 
proval. Once this part of his state- 
ment was believed by the arbitrator it 
was not open to Misra J., to sit in ap- 
peal over the conclusion of the arbi- 
trator in proceedings for setting aside 
the award. 


10. The other serious error 
into which Misra J., fell was to record 
a finding on the payment for extra 
leads beyond 10 in reversal of the con- 
clusion -of the arbitrator. This is 
what the learned Judge proceeded to 
say: : 


"The next point for consideration 
is whether the payment for extra leads 


beyond 10 are to be rejected because . 


the Chief Engineer’s order in writing 
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had not been obtained before the 
work involving additional leads was 
executed. Both under Ex. P-2 and 
Ext. P-69 this term had been incor- 
porated. In the peculiar circumstances 
of this case, however, it must be taken 
that the condition had been fulfilled 
even though there was no order in 
writing. It was for the Executive 
Engineer and the Superintending 
Engineer, who were getting the work 
done by the Company, to obtain the 
order in writing. or not to allow the 
Company, to work beyond 10 leads 
including lifts without obtaining the 
order of the Chief Engineer in writ- 
ing.’ 

Once it was found that under the 
terms of the contract the order of the 
Chief Engineer in writing had to be 
obtained before the work involving 
additional leads was executed and in 
the absence of any such written order 
it was not open to the Court to hold 
that the appellant — Union of India — 
was liable for payment of extra leads 
beyond 10 by applying some principle 
or rule analogous to estoppel. It is 
no doubt true that the company had 
been writing to the . Engineering 
Department in the matter and that the 
latter did not, for a considerable time, 
send any reply but the company was 
debarred from asking for any addi- 
tional payment in the absence of the 
Chief Engineer’s order in writing. If 
the arbitrator came to that conclusion 
it could not be said that there was any 
error apparent in his award which 
would justify setting it aside. 


11. For the reasons given 
above the. appeal is allowed and the 
order of the High Court setting aside 
the award dated July 19, 1959 in part 
as indicated in the judgment of Misra 
J., is hereby reversed. The proceed- 
ings instituted by the respondent under 
Sections 30 and 33 of the Indian Arbi- 
tration Act, 1940, shall stand dismiss- 


.ed. In view of the entire circum- 


stances the parties are left to bear their 
own costs in this Court. 


Appeal allowed. 
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AIR 1971 SUPREME COURT 1650 
(V 58 C 345) 
(From: Gujarat)” 
J. C. SHAH, K. S. HEGDE - 
AND A. N. GROVER, JJ. 
State of Gujarat and another, Ap- 

pellants v. M/s Krishna Cinema and 
others, Respondents, 


Civil Appeal No. 1435 of 1970, D/- 

10-9-1970. 

' (A) Bombay Cinemas (Regulation) 
Act (11 of 1953) — Bombay Cinema 
Rules, 1954, Rule 5 (2) — “No objec- 
tion certificate’? — Completion of 
building according to Rules before ap- 

_ plying for — Issue of certificate not 
barred. (Para 6) 

(B) Bombay Cinemas (Regulation) 

Act (11 of 1953), Section 8-A — 

_ Licensing authority refusing “No 
objection certificate” — Dismissal ; of 
appeal by Government without making 

' a speaking order — Manner of dis- 
posal of appeal ‘held was bad. 

i (Para 12) 

(C) Bombay Cinemas (Regulation) 

Act (11 of 1953), Section 5 — Bombay 
Cinema, Rules (1954), Rule 5 (2) — 
Government’s absolute discretion under 
Rule 5 (2) in the issue of “no objection 
certificate” not arbitrary and does not 
override Licencing Authority’s power 
to issue licence under Section 5 
Government’s power to control the 
authority to issue licence under Sec- 
tion 5 cannot be construed as power to 

supplant it. (Para 11) 


M/s. S. K. Dholakia, B. D. Sharma 
and S. P. Nayar, Advocates, for Appel- 
‘Jants; M/s. A. . Sen and H. R. 
Gokhale, Sr. Advocates, (M/s: J. L. 
Hathi, K. N. Bhat and K. L. Hathi, 
Advocates, with them), for Respon- 
dents. 

The following Judgment of the 
Court was delivered by 


SHAH, J.: — The respondents in 
this appeal carry on the business of 
. exhibiting cinematograph films in a 
theatre named Krishna Cinema at 
Rajkot. On a plot of land adjacent to 
the Krishna Cinema the respondents 
desired to construct “an annexe” for 
exhibiting foreign films with in- 
dependent sereen and auditorium. On 
: May 14, 1963 the respondents applied 
‘ to the District Magistrate (who is the 


ica ne nN 
*(Spl. Appin. No. 919 of 1969, D/- 13-8- 
1969 — Guj.) 
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Licensing Authority under the Bombay 
Cinemas (Regulation) Act 11 of 1953) 
for a ‘no objection certificate’ to the 
user of the “annexe” to be construct- 
ed on the site for exhibiting cinema- 
tograph films. On the same day they 
submitted to the Executive Engineer 
plans of the proposed building of 
“annexe” to be used as a cinemato- 
graph theatre. They also applied to 
the local Municipality for leave to con- 
struct a building to be used for cinema- 
tograph theatre. The Municipality 
sanctioned construction of the building. 
The Executive Engineer also signified 
his assent by letter addressed to the 
Additional District Magistrate to the 
grant of a “no objection certificate’. 


2.. By an application submitted 
on May 14, 1963 the respondents pray- 
ed that a “no objection certificate” 
under the Bombay Cinemas (Regula- 
tion) Act be granted in respect of the 
“annexe” to be constructed. As 
required by the rules framed under the 
Act the District Magistrate notified the 
application and invited objections to 
the proposal. The District Magistrate 
then forwarded his report to the Gov- 
ernment of Gujarat that according to 
the rules the respondents should have 
commenced construction of the 
“annexe” only after obtaining the ‘no 
objection certificate’ under the Act, but 
since the building was constructed 
with the sanction of the Municipality 
and the building was in conformity 
with the rules, he recommended that 
the “no objection certificate” be grant- 
ed. The Government of Gujarat inti- 
mated by a letter written by the Ad- 
ditional District Magistrate, Rajkot 
that the application filed by the res- 
pondents could not be granted. An ap- 
peal filed against the order communi- 
cated through the Additional District 
Magistrate to the State Government 
was rejected and the respondents were 
asked not to make any further re- 
presentations in that behalf. 


3. The respondents then filed a 
petition in the High Court of Gujarat 
for a declaration that Rule 5, sub- 
rule (2) of the Bombay Cinema Rules, 
1954, infringes Article 19 (1) (£) & (g) 
of the Constitution and for a direction 
calling upon the Government of the 
State of Gujarat to grant ‘no objection 
certificate’ as applied for by them for 
setting up a cinematograph theatre in 
the “annexe” and for an order quash- 
ing or setting aside the communicationg 
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from the District Magistrate and the 
order in appeal passed by the State of 
Gujarat and to direct the Stzie of 
Gujarat. and the District Magistreie to 
consider the application of the re3son- 
dents for ‘no objection certificate’ in 
accordance with law. The High Court 
of Gujarat upheld the contention ,rais- 
ed by the respondents and set aside 
the orders of the State - Goverrment 
and of the District Magistrate. The 
High Court directed that a writ of 
mandamus be issued directing the 
State Government to permit the Dis- 
trict Magistrate to issue a ‘no objection 
certificate’ and the District Magis-rate 
to issue such a certificate to the res- 
pondents as prayed in their apzlica- 


tion. The State of Gujarat has ap- 
pealed to this Court with special 
leave. 


A Exhibition əf cinematozraph 
films and licensing of places for such 
exhibition is governed by the Borabay 
Cinemas (Regulation) Act 11 of 1953. 
By virtue of the provisions contained 
in the Bombay State Reorganisation 
Act, 1960, the Act and the Rules are 
applicable to the territory of the State 
of Gujarat. By Section 3 of the Bom- 
bay Cinemas (Regulation) Act, 1953, 
“save as otherwise provided in the Act 
no person shall give an exhibition by 
means of a cinematozgraph elsewhere 
than in a place licensed under the Act 
or otherwise than in compliance with 
any conditions and rastrictions impos- 
ed by such licence”. In the town of 
Rajkot, by virtue of Section 4 (31 of 
the Act the District Magistrate is the 
Licensing Authority. By sub-s=ction 
(1) of Section 5 the Licensing uth- 
ority is prohibited from grantirg a 
licence unless it is satisfied that the 
rules made under the Act have been 
substantially complied with and ade- 
quate precautions have been taken in 
the place, in respect of which the 
licence is to be given, to provice for 
the safety of persons attending exhibi- 
tion therein. By Section 5 (2) subject 
to the provisions of sub-section (1, and 
to the control of tke State Gcrern- 
ment the Licensing Authority may 
grant licences under the Act to such 
persons as that Authority thinzs fit. 
Section 7 authorises the Licensing 
_ Authority with power to revoke or 
suspend a licence. Any person agrriev- 
ed by an order of = Licensing Auth- 
ority, inter alia, refusing to grent a 
licence or revoking ar suspendin2 any 
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licence, may under Section 8-A appeal 
to the State Government: Section 9 
provides for the making of the rules 
for the purpose of carrying into effect 
the provisions of the Act. By Rule 3, 
insofar as it is relevant, it is provided:. 


*(2) Any person desirous of erect- 
ing a cinema or converting existing 
premises into a cinema shall first 
make public his intention to do so by 
exhibiting a notice in Form “A” ona 
board on the proposed site in such a 
position that it can be plainly seen 
from the public thoroughfare upon 
zan the site of such proposed cinema 
abuts. 


x x x x x 

(3) Such person shall also give a 
similar notice in writing to the Licens- 
ing Authority and make an application 
to the Licensing Authority for the 
grant of a “No . objection” Certificate, 
specifying therein whether the applica- 
tion is in respect of a permanent cinema 
or a touring cinema. 

x x x x 3X" 
By Rule 4 provision is made for invit- 
ing objections on receipt of a notice 
from the applicant. Rule 5 (2) autho- 
rises the Government, on consideration 
of the report of the Licensing Autho- 
rity, in its absolute discretion to grant 
permission for the issue of a “No ob- 
jection certificate” to the applicant or 
to refuse to grant the same. Chapter ITI 
of the Rules prescribes rules relating 
to buildings to be used for cinemato- 
graph theatres. Chapter IV prescribes 
rules relating to electric installation 
and Ch. V prescribes precautions 
against fire. By Rule 89 which occurs 
in Ch. VI it is enacted that “no person 
shall put up any building or structure 
or convert existing premises for being 
used as a cinema except with the pre- 
vious permission in writing of the 
Licensing Authority.” Rule 90 pro- 
vides for the making of an application 
for permission. Rule 91 provides for 
submission of the plans along with the 
application. Rule 92 provides for the 
approval by the Public Works Depart- 
ment of the plans and Rule 93 for per- 
mission to build. Rule 94 provides 
that the applicant shall complete the 
construction of the cinema within a 
period of two years from the date of 
the permission or within such extend- 
ed period as may be allowed by the 
Licensing Authority. 


5. Under the Act the District 


_ Magistrate is, in places where there is 
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no Commissioner of Police, constituted 
the Licensing Authority. By S. 5 the 
power of the Licensing Authority is 
subject to the control of the State Gov- 
_ ernment. Authority to license a cinema: 
tograph theatre is therefore vested in 
the Licensing Authority subject to the 
overriding control of the State Gov- 
ernment. It is difficult to appreciate 
what purpose may be served by giv- 
ing a right to appeal to the State to a 
person aggrieved by the order of the 
Licensing Authority. If the original 
order is made under the direction and 
subject to the control of the State Gov- 
ernment a right of ‘appeal under S. 8A 
against the order of the Licensing Au- 
thority issued under the order of the 
State Government is a futile formali- 
ty end serves no useful purpose. 
Power to issue, revoke or suspend a 
licence conferred upon the District 
Magistrate is exercisable on satisfac- 
tion of that officer of certain objective 
conditions and is plainly quasi-judicial. 
But exercise of power by the Licans- 
ing Authority to grant a licence is 
still-made subject to the control of the 
State Government. It is unnecessary 
for the purpose of this case to express 
any opinion on the propriety or vali- 
dity of provisions making exercise of 
quasi-judicial power subject to the con- 
trol, at the stage when it is exercised, 
of the executive. 


6. From the affidavit filed on 
behelf of the State Government it ap- 
pears that the only ground of objec- 
tion to the grant of the’ ‘no objection 
certificate’ was that. contrary to the 
terms of R. 89 the respondents had 
constructed the “annexe” before the 
State Government considered their ap- 
plication for a “no objection certifi- 
cate”. It appears however from the 


report of the Licensing Authority that . 


plans of the building intended to be 
constructed complied with the rules 
framed under the Act and the building 
constructed did not contravene the pro- 
visions of the Act and the Rules. 
Rule 89 authorises the Licensing Au- 
thority to allow conversion of an exist- 
ing building into a cinematograph 
theatre. Therefore the completion of 
the building before the Government 
considered the request for a “no objec- 
tion certificate” did not constitute a 
bar to the exercise of jurisdiction to 
igrant the certificate, and e Dis- 
trict Magistrate was right in his view 
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that the certificate applied for shouldl 


-be granted. 


7. A proposal for-setting up a 
cinematograph theatre in a Municipal 
area has to be cleared by three autho- 
rities. First is the Municipal Autho- 
rity which must sanction the proposed 
construction. For that purpose build- 
ing plans have to be submitted and 
construction has to be completed within 
cone year from the date of sanction. 
Again the application for putting up a 
building to be used as a cinematograph 
theatre must be accompanied by plans 
to be approved by the Public Works 
Department, and the building may be 
constructed only after permission is 
granted by the Public Works Depart- 
ment. The building so permitted must 
be completed within two years from 
the date of permission or such extend- 
ed period as may be allowed by the 
Licensing Authority. The third is the 
Licensing Authority who under S. 4 
read with Ss. 3 and 5 (1) has the power 
to issue a licence under the Act. Some- 
what inconsistently R. 5 (2) states that 
the Government may grant the “no 
Objection” Certificate which for some 
unexplained reason is used as a syno- 
nym for “licence” in the Act. 


8. In the first instance the Raj- 
kot Municipality sanctioned construc- 
tion of the “annexe” by the respon- 
dents by letter dated May 28, 1963 and 
the Executive Engineer by letter dated 
September 13, 1963 informed the 
Licensing Authority—copy of which in- 
formation was sent to the respondents— 
that the former had “no objection to 
issue sanction for the construction of 
“annexe” to the existing Krishna Ci- 
nema”. It was also recorded in the 
letter that the respondents had agreed 
to carry out modifications in the plan 
as may be suggested by the Executive 
Engineer. At the foot of the letter 
was a note that “the suggestions in ac- 
cordance with the Bombay Cinema 
Rules, 1954” were being forwarded to 
the respondents. separately. 

9. The respondents then appli- 
ed by letter dated January 2, 1964 to 
the Licensing Authority that the “an- 
nexe” had already been constructed 
and the sanction to use it as a cinema- 
tograph theatre may be granted. The 
“annexe” complied with. all require- 
menis of the. rules, but by letter dated 
July 9, 1964 the Licensing Authority 
under the instructions of the State 
Government informed the respondents 
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that “application for constructing a 
permanent annexe near the present 
Krishna Cinema and for obtaining a 
‘no objection certificate’ is not admis- 
sible”. The building had been ccn- 
structed several months before fhe 
date on which that letter was written. 
The contents of the letter create an 
impression that in the view of the zu- 
thorities the building had still to be 
constructed. It is clear that the au- 
thority did not apply its mind to the 
application. It did not consider whe- 
ther a building which was already in 
existence should be allowed to be con- 
. verted into a cinematograph theatra. 


10. In dismissing the appeal pre- 


ferred to the State Government it was 
recorded that the Government did “not 
see any reasons to change the decis:on 
` already taken by the District Magis- 
trate” and that decision was communi- 
cated to the respondents by letter dazed 


July 9, 1964. The order of the State . 


Government which is a re-affirmat.on 


_of its original decision communicazed ` 
through the Licensing Authority gives . 


no indication that the objections raised 
in the memorandum of appeal were 
considered. It sets out no reasons in 
support of the order. The authority 
which made the order on behalf of zhe 
State Government appzars to have 
been oblivious of the circumstances in 
which the building was constructed. 
The Government did not consider wae- 
ther a building already in existence 
which complied with all the require- 
ments of the Rules should be. allowed 
to be converted into a cinematograph 
theatre. 

- I It was urged on behalf of 
the State Government that under F. 5 
(2) in Ch. II the State Government aas 
absolute discretion to grant permission 
for the issue of a “no objection certifi- 
cate” to the applicant. Under the Act 
the District Magistrate and not the 
State Government is the Licensing Au- 


thority. Granting that the State Gov- ` 


ernment may validly ccntrol-the exer- 
cise of power by the Licensing Autho- 
rity, — on that question we express no 
opinion — the State Government can- 
not relying upon the Rules assume to 
itself the jurisdiction oz the Licensing 
Authority to issue-the licence. Power 
to control the Licensing Authority 
under S. 5 is not the power to supplant 
ithe Licensing Authority. Again the 


power to grant a licence under the Act. 
is quasi-judicial, and by the use of the | 
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expression “absolute discretion” it is 
not intended to invest the Licensing 
Authority with arbitrary power so asi . 


-to destroy the limitations to which it 


is subject by its inherent nature. The 
Act does not purport to confer arbi- 
trary authority upon the Licensing Au- 
thority or the State Government, and 
by the use in the rules of the expres- 
sion “absolute discretion” the legisla- 
tive intent disclosed by the Act cannot 
be superseded, 


12. Tt is clear. on a perusal of 
the record that the State Government 
did not correctly apprise itself of the 
facts when it gave its directions to the 
Licensing Authority to dismiss the ap- 
plication, and the State Government 
also acted in violation of the rules 
which inhere the exercise of judicial 
power when it dismissed the appeal 
without giving reasons. The orders 
dated July 9, 1964 and August 21, 1964 
were rightly set aside by the High 
Court. . = z 

13. The appeal therefore fails 
and is dismissed with costs. 

Appeal dismissed. 





AIR 1971 PUER EME COURT 1653 
(V 58 C 346) 
(From: Bombay)” 

J. C. SHAH, K. S. HEGDE AND A: N. 
GROVER, JJ. 

-  Erach F. D. Mehta, Appellant v. 

Minoo F. D. Mehta, Respondent. 


Civil A eea No. oea of 1969, 
D/- 9-9-1970 
(A) Partnership Act (1932), Sec- 
tion 40 — Partnership consisting of 
two partners — Agreement that one 
of the partners will retire — It 
amounts to dissolution of der en. ) 
ara T 
(B) Partnership Act (1935), Sec- 
tion 40 — Construction of partnership 
agreement — Clause in partnership 
agreement to refer to arbitration all 
disputes and questions whatsoever 
which may arise during the - partner- 
ship or afterwards between the 
partners touching the partnership 
agreement including division of assets, 
debts or liabilities — Disputes whether 
parties agreed that partnership be dis- 


*(Award Petn. No. 41 of 1969, D/- 1-9- 
1969 — Bom.) 
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solved is covered by the clause and can 
be referred to arbitrators. (Paras 6, 9) 
_ Mr. S. T. Desai, Sr. Advocate, 
.{M/s. S. P. Bharucha and P. C. Bhar- 
tari, Advocates, and M/s. J. B. Dada- 
chanji and Co., Advocates, with him), 
for Appellant; Mr. M. C. Chagla, Sr. 
Advocate, (M/s. F. S. Nariman, P. R. 
Mridul and I. N. Shroff, Advocates, 
with him), for Respondent. 


The following Judgment of the 
Court was delivered by 

SHAH, J.:— This appeal with 
special leave is filed against the judg- 
ment of a single Judge of the High 
Court of Bombay dismissing a peti- 
tion under Section 33 of the Indian 
Arbitration Act, 1940. 
we ee On December 22, 1966, the 
appellant and the respondent, who are 
brothers, entered into an agreement to 
carry on in partnership three busi- 
nesses (1) Messrs. 
Company; (2) The Great Western 
Stores; and (3) Dr. Writer’s Chocola- 
tes and Canning Company. The rele- 
vant terms of the deed of partnership 
were as follows: 

*1. The agreement has come into 
tag from the 2nd day of November 
966 


3. The duration of the partnership 
shall be at will. 

; 7. The net profits of the partner- 
ship after payment of all the outgo- 
ings incidental to the partnership busi- 
ness shall belong to the partners in 
equal shares and they shall likewise 
bear all losses including loss of capi- 
tal. 

15. AH disputes -and questions 
“whatsoever which shall either during 
the partnership or afterwards arise 
between the partners. or between one 
of them and the personal representa- 
tives of the other or between their 
respective personal representatives 
touching these presents or the inter- 
pretation of this deed or the construc- 
tion of the application thereof or any 
clause or thing herein contained or 
any account valuation or division of 
assets, debts or liabilities to be made 
hereunder or as to any act, deed or 
commission of either partner or as to 
any act which ought to be done by 
the partners in dispute or as to any 
other matter in any way relating to 
the partnership business or the affairs 
and transactions thereof or the rights, 
duties or liabilities of either partner 
under these presents shall be referred 


F. D. Mehta & 
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to two Arbitrators one to be appoint- 
ed by each party to the difference in 
accordance with and subject. to the 
provisions of the Indian Arbitration 
Act, or any statutory modification 
thereof for the time being in force.” 


o 3 Disputes arose between tħe 
two partners. The respondent claim- 
ed that on January 17, 1968 the part- 
ners reached an oral agreement stipu- 
lating that the appellant shall retire 
from the partnership and shall assign 
and transfer to the respondent his 
right, title and interest in the partner- 
ship business against payment of the 
price fixed by Mr. Jal Desai a Char- 
tered Accountant. The appellant denied 
the agreement set up by the respon- 
dent. On June 13, 1968 the respondent 
addressed a letter to the appellant 
setting out the terms of the oral agree~ 
ment dated January 17, 1968 and inti- 
mated that “having regard to the atti- 
tude adopted by” the appellant “there 
was no alternative left but to have a 
legal arbitration”, and that Mr. K. M. 
Diwanji Solicitor of the High Court of 
Bombay was nominated an arbitrator ` 
by the respondent, and the appellant 
was called upon to nominate his arbi- 
trator “so that the disputes and dif- 
ferences between the parties may: be 
resolved” by the partnership deed. This 
request was repeated in a letter dated 
June 14, 1968. By his reply dated 
June 26, 1968 the appellant denied the 
agreement and without prejudice to 
his contention nominated Mr. J. B. 
Maneckji as arbitrator. He simultane- 
ously intimated that if the arbitrators 
seek to arbitrate on “the issue of the 
alleged agreement of” the appellant 
“to go out of the firm” he “would con- 
tend that they had no power to do so”. 


4, The arbitrators were unable 
to make an award within the period 
prescribed by the Arbitration Act. 
There was a reference to Mr. Mehta 
an Advocate of the High Court of 
Bombay as umpire to adjudicate the 
dispute. The appellant then submitt- 
ed an application to the High Court of 
Bombay under S. 33 of the Arbitra- 
tion Act praying (a) for a declaration 
that there was no existing arbitration 
agreement in regard to the dispute in 
petition as to whether or not the agree- 
ment was entered into between the 
parties on January 17, 1968 as stated 
in the statement of claim filed by the 
respondent before the arbitrators on 
October 8, 1969; (b) for a declaration 
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that even if the deed of partnership 
contained an arbitration agreement -he 
dispute before the umpire “fell outs.de 
the scope of the arbitration clause”; (c) 
for a declaration that the arbitrat.on 
agreement, if any, relating to the said 
dispute was invalid: and (d) for a de- 
claration that the umpire had no juris- 
diction to enter upon an adjudicat.on 
o the said dispute between the par- 
jes. 


5. The petition was heard by 
Kantawala, J. Before the learned 
Judge four contentions were raised in 
support of the petition. 


(1) that the agreement dated Jamu- 
ary 17, 1968 as alleged by the respon- 
dent gave rise to new rights and obli- 
gations between the parties, and to a 
dispute relating to those rights end 
obligations created by the new agr2e- 
ment clause 15 of the partnersnip 
agreement had no application; 


(2) that the claim made by che 
respondent relating to the agreem=nt 
dated January 17, 1968 was not a 
claim which arose out of the deed of 
partnership; 

(3) that the dispute related to an 
agreement completely independent of 
the. deed of partnership and corse- 
quently it fell outside the ambit of zhe 
arbitration clause contained in clause 
15 of the deed of partnership; and 


(4) that in any event the umpire 

could not grant specific performance 
of the agreement. 
The learned Judge rejected all the 
contentions and dismissed the petition. 
With special leave, the appellant | ‘Aas 
appealed to this Court. 


6. There were only two pert< 
ners who agreed to carry on the basi- 
ness in partnership.. Under the agree- 
ment dated January 17, 1968 set up 
by the respondent, the appellant had 
agreed “to go out of the partnership” 
and to accept in consideration thereof 
the value of his share as determined 
by the named valuer. It was in subst- 
ance an agreement for dissolution of 
the partnership and for payment io 
the appellant. value of his share in 
the partnership assets. There is no 
dispute that an agreement of partrer- 
ship at will may by mutual agreement 
be dissolved and the rights and obliga- 
tions of the parties settled under the 
terms thereof. The cleuse “all dis- 
putes and questions whatsoever wich 
may arise during the partnership or 


E. F. D. Mehta v. M. F. D. Mehta (Shah J.) 


: partnership consisted of 
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afterwards between the partners touch- 
ing the partnership agreement includ- 
ing division of assets, debts or liabili- 
ties” clearly covered a dispute whether 
the parties agreed that the partnership 
be dissolved. 


7. We are not concerned at this 
stage to determine whether the agree~ 
ment set up-by the respondent was in 
fact reached between the partners on 
January 17, 1968: that is a matter 
to be decided by the arbitrators. A 
dispute whether the partnership was 
dissolved by mutual agreement was 
clearly a dispute between the partics 
touching the partnership agreeement. 
We are unable to agree with counsel 
for the appellant that the agreement 
set up by the respondent did not stipu- 
late dissolution of the partnership. It 
is the case of the respondent which he 
had set up in the correspondence, that 
it was agreed between him and the 
appellant that the latter was to retire 
from the partnership. When the 
only two 
partners and one partner agreed to 
retire, there can be no doubt that the 
agreement that one of the partners will 
retire amounts to dissolution of the 


partnership. 
8. The argument that the 
agreement dated January 17, 1968 


supersedes the partnership agreement 
dated December 22, 1966, including the 
arbitration clause is, in our judgment, 
futile. The agreement set up by the 
respondent while maintaining its cove- 
nants seeks to dissolve the partnership 
and to settle the rights and obligations 
of the partners arising out of the dis- 
solution of the partnership. 


9. It was not urged that the 
arbitrator was incompetent to direct 
that the appellant shall carry out the 
terms of the agreement io which he 
was a party. But counsel for the ap- 
pellant contended that the agreement 
set up by the respondent extinguished 
the authority of the arbitrators because 
it provided for a subsidiary agreement 
to refer to arbitration the dispute to 
the valuer relating to the value of the 
share payable to the appellant. The 
agreement set up by the respondent 
provides that the appellant will retire 
from the partnership upon payment of 
a price to be fixed by the valuer. But 
it is not the case of the respondent that 
the valuer had the authority of an 
arbitrator. We need not express any | 
opinion on the question whether in a 


1656 S. C. [Pr. 1] 


dispute which is agreed by the par- 
ties to be submitted to arbitration, 
reference to arbitration cannot be made 
merely because subsequent to the arbi- 
tration agreement the parties have 
agreed that a part of the dispute shall 
be referred to or decided by some per- 
son other than the arbitrator. Whe- 
ther or not the arbitrators are bound 
by that subsequent agreement and the 
arbitration qua such an arrangement 
could be deemed superseded, is not a 
matter.which we are concerned to decide 
at this stage. Primarily the dispute þe- 
tween the parties is as to the truth of 
the agreement set up by the res- 
pondent relating to the dissolution of 
the partnership and the dispute with 
regard to that agreement raised by the 
appellant can, in our judgment, be 
referred to the arbitrators under cl. 15 
< the partnership agreement. 


10. No argument has been ad- 
vanced before us on the last plea rais- 
ed before the High Court. We are not 
called upon to decide the extent of the 
power of the arbitrators under an arbi- 
tration agreement, that question does 
not strictly arise in a petition under 
S. 33 of the Arbitration Act, 1940. 


11. The appeal therefore fails 
and is dismissed with costs. 
Appeal dismissed. 


AIR 1971 SUPREME COURT 1656 
(V 58 C 347) 
(From: Bombay)* 
M. HIDAYATULLAH, C. J. AND 
A. N. GROVER, J. 
Narayan Nathu Naik, Appellant v. 
eA State of Maharashtra, Respon- 
en 


Criminal Appeal No. 97 of 1968, . 


D/- 25-3-1970. 


(A) Evidence Act (1872), S. 8 — 
Murder Case — Court satisfied about 
accused being assailant of victim — 
‘Court need not consider question of 
motive — Penal Code (1860), S. 300. 

. (Para 2) 

(B) Evidence -= Appreciation of 
= Murder case — Occurrence in 
midnight at door of cottage of deceas- 
ed — There was sufficient light from 


=(Cri. Appeal No. 317 of 1967, D/- el 
4-1967 — Bom.) 
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N. N. Naik v. State of Maharashtra 


. M/s. X. L. Hathi and Co., 


. 5. P. Nayar, Advocates, 


A.L R. 


lantern — Three out of five eye-wit- 
nesses close relative of deceased — 
Remzining two resiling — Their evi- 
dence corroborating that of three eye 
witnesses except as to identity of as- 
sailant — Evidence of three eys-wit- 
nesses even though close relations of 
deceased held to be acceptable. 

(Paras 5 to 7) 


(2) Evidence — Appreciation. of 
— Circumstantial evidence — Absence 
of blcod marks at scene of offence — 
Deceased stabbed on spot receiving 
wound in heart — Fact that deceased 
might have bleeded internally is suffi- 
cient explanation for this circumstance 
— However, blood was in fact found 
there though source of blood could 
not be ascertained. (Para 8). 


Mr. R. M. Hazarnavis, Sr. Advo- 

(Mr. K. L. Hathi, Advocate of 
and Mr. 
P. C. Kapoor, Advocate, with him), for 
Appe'lant; M/s. M. S. K. Sastri and 
for Respon- 


cate 


dent. 


- The. following Judgment of the 
Court was delivered by: 
HIDAYATULLAH, C, J.:— This is 
an appeal by Narayan Nathu Naik who 
was tried by the Sessions Judge. 
Thana for the murder of one Rattan 
on the night following 18th March, 
1966 at about midnight. He was con- 
victec. by the Sessions Judge under 
Secticn 302 of the Indian Penal Code 
and sentenced to imprisonment for 
life. His appeal to the High Court 
was summarily dismissed although the 
High Court recorded a brief note of 
the arguments which were raised be- 
fore it and the replies to those argu- 
ments repelling them: It is contended 
in this case that the appellant was en- 
titled to at least one appeal and that 
his ficst appeal should have been pro- 
perly considered in the High Court 
and the judgment of the High Court, 


which according to the learned coun- 


sel, reads like a dialogue between the 
court and counsel, is no judgment at 
all. It appears that special leave was 
probably granted in this case, because 
of the unsatisfactory manner in which 
reasons were recorded. The High 
Court need not have recorded reasons 
if it was satisfied that the case was one 
for dismissal but if it thought that it 
had to go into the evidence and to dis- 
cuss it, the proper course would have 
been to set the case down for a proper 
hearirg and to give a considered judg- 
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ment in the case. We have consid=r- 
ed this case on the evidence brought 
against the appellant and we are safis- 
fied, that the appeal must fail. We 
give our reasons -briefly. 

2. There is some evidence that 
the appellant Narayan Nathu Naik end 
the deceased Rattan had. some quarrel 
over property. ‘This, it is contend=d, 
was somewhat old and not very seri- 
ous and that nothing untoward had 
happened, for the appellant io have 
suddenly embarked upon the murder 
of Rattan. We need not consider zhe 
question of motive in this case if we 
are satisfied that the evidence thaat 
Narayan Nathu Naik was the assai- 
lant of Rattan, is acceptable. The 
Medical evidence showed that Ratzan 
died of a single injury which was a siab 
wound through the heart. The eft 
ventricle was cut and the heart was 
drained of all blood. The pericardium 
had also a tear but on its upper reach 
and the evidence of the doctor who 
performed the autopsy shows that the 
pericardium was full of blood. The 
clothes of the deceased were also pro- 
fusely stained but no blood was found 
inside- the house where the deceased 
was first sleeping, but some blood was 
found at the Ota where the dead body 
was found but the source of. the blood 
could not: be identified. From this the 
learned counsel raised the contention 
that the scene of offence was probab- 
ly not what. the prosecution case čes- 
cribed-and his contention is wound up 
with the rest of the story given by the 
eye witnesses particularly the ° wife 
who named the appellant as they have 
admitted facts in support of the pro- 
secution case. 

fe On the day in question, the 
deceased Rattan . had .gone to make 
some purchases. At night he had not 
‘returned when the family took their 
meals and lay down ta sleep. In the 
house at that time were Rattan’s 
mother, Rattan’s wife and Rattan’s 
brother. There were three students 
who had come to this house and were 
staying there to appear at the S.S.L.C, 
examination. The family ‘distributed 
themselves as follows. Inside the 
house Rattan’s wife lay down on the 
ground on a bed with ker infant child. 
The bed for Rattan was’ made or a 
swing nearby. A lantern was burring 
and the door of the house was open. 
Rattan returned at about 10 P. M in 
the night. As food had been taken by 
the rest of the family, a portion was 
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set apart for Rattan. According to 
his wife, Vimalabai, he took his meals 
without waking her up and after he 
had washed his hands, he threw some 
water on her face which woke her up. 
He then lay down on the’ swing to 
sleep. Vimalabai says that she also 
lay down to sleep and presumably she 
must have slept, because she says that 
she was woken up in the middle of the 
night by shouts from her husband. 
Vimalabai’s evidence is that when she 
woke up, she found that her husband 
was in the grip of the appellant Nara- 
yan Nathu Naik at the door near the 
Ota. Rattan’s brother Kamlakar 
who had also been awakened by the 
shouts of the deceased also arrived 
there, but the appellant had stabbed 
Rattan. Kamlakar caught hold of the 
appellant from behind: around his 
waist, but when Rattan fell on the 
ground the appellant broke loose and 
ran away. On their shouting and 
wailing, Jairam the uncle: of Rattan 

1.) and two other brothers of 
Rattan came on the scene. They were 
living at a distance of about 14 furlongs 
from the house of Rattan. Rattan is 
said to have spoken to his mother be- 
fore he died that it was Narayan 
Nathu Naik who had attacked him. 
The evidence is that it was Narayan 
Nathu Naik and this is borne out by 
the statements of Kamlakar (P. W. 3), 
Manibai (P. W. 4) and Vimlabai (P. W. 
5). The two students who were also 
witnesses in the case made a statement 
before the police involving Narayan 
Nathu Naik, but they later changed in 
the court and were. declared hostile 
and cross-examined. We shall refer 
hereafter to their testimony in so far 
as they have admitted facts in support 
of the prosecution case. 

; The story therefore is of 
an attack in the middle of the . night 
upon Rattan by the appellant at the 
door of his hut. The incident is said 
to have been witnessed by three per- 
sons whom we have mentioned. and 
who are close relations of the deceas~ 
ed. The argument is that the evidence 
of these witnesses should not be ac- 
cepted because of their interest in 
Rattan and also because of certain 
contradictions in their testimony. 

5. Apart from the fact that the 
High Court and the Court of Sessien 
have accepted their testimony and this 
Court! does not go into evidence for 
the third time, we have read the evi- 
dence of these witnesses and we have 
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thoroughly checked it and we are 
satisfied that what has been stated by 
these witnesses is the true version of 


what happened on that fateful night.. P. 


The story is a simple one, of an attack 
in the middle of the night by an as- 
sailant who was not only grappled 
with but was seen and identified in the 
light. The witnesses who have resiled 
have also stated that the occurrence 
took place at the door of the cottage. 
They have also stated that there was 
sufficient light for them to see al- 
though they changed that they did not 
see the assailant nor heard what the 


victim stated to his mother about .the. 


appellant having assaulted him. This 
version comes from the witnesses who 
no doubt are interested, but they are 
not interested enough to let the real 
assailant escape and charge someone 
‘else. Report of this case was made 
almost immediately and in fact the 
police arrived within a couple of hours 
and the statements were recorded the 
very next morning. There was no 
time available to concoct a false case 
hia such details against the appel- 
ant. 


6. Tt was argued that the first 
information report was not properly 
recorded in the prescribed form but 
was written down on a piece of paper 
and it was copied into the register for 
first information reports. At first it 
was suggested that the first informa- 
tion report in the printed form was 
not produced in the case, but we find 
that it was so produced and that the 
Sub-Inspector stated. that ‘he - had 
copied it from a plain paper. In our 
experience, we have seen several: first 
information reports recorded on plain 
pieces of paper and then transcribed 
into the first information report 
register. In fact if a written report is 

- brought, it is verbatim copied into the 
first information report register. There 
is no doubt that this was the first 
version of the incident given out by 
P. W. 1 Jairam when he went to the 
police station house to report. about 
the occurrence. There was no time to 
bring a false case against the appel- 
lant and to let the real assailant 
escape. On the whole, we are satis- 
fied that the evidence of the eye wit- 
nesses is believable. 


T. The witnesses who resiled 
were the two students who were pre- 
sent at the house for the purpose of 
appearing at an examination. They 
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have answered a number of questions 
which clearly corroborate the evidence 
of the other witnesses. For example, 
W. 7, Chintaman Gangaram 
Kulkarni stated that the light of some 
lamp was coming outside the door of 
the kouse and that when Kamlakar 
caught hold of the assailant, Rattan 
fell down on the ground near the door 
of the Ota. He also stated that 
Rattan’s mother went inside the house, 
brought water, tried to give water to 
Rattan, but he did not drink. He also 
stated that after hearing the cries, 
Rattan’s uncles, his sister and her hus- 
band came there. He admitted that 
Kamlakar told his uncle what had 
happened, he did not hear it. He 
admitted that it was true also that 
thereafter one of the uncles of the de- 
ceased Rattan went to the police 
station to make a report. The other 
witness (P. W. 10) also stated quite 
clearly: that at about 3 or 4 A. M. the 
police came to the house and that his 
statement and those of two compani- 
ons were recorded by the police 
at 7 A. M. the next morning. He also 
admitted that they all woke up when 
they heard the cry in the middle of 
the night and that Rattan’s wife had 
also awakened and she had stood in the 
door of the house. He admitted that 
the light was burning in the house and 
the door of the house was open and 
that the light of the lamp had spread 
over the ota of the house through the 
open door. He also admitted thaf 
Rattan’s mother brought water from 
the house and poured it into the 
mouth of Rattan but he did not drink 
and all the inmates were crying aloud 
with the result that Rattan’s uncle 
Jairam, his two brothers, Rattan’s 
sister and her husband came there im- 
mediately after the crime, Jairam made 
enquiries with Kamlakar and Nanibat 
how it had - happened and that 
Kamlakar told something to Jairam 
but he said that he did not hear it. All 
this corroborates the evidence of the 
three eye-witnesses except as to the 
identity of the appellant. We accept 
the evidence of the eye-witnesses. 


8. The medical evidence was 
used to challenge the scene of offence 
on the ground that there were no blood 
marks found, but in our opinion, the 
man might bleed internally after 
receiving stab wound in the heart. The 
witnesses have siated that Rattan was 
stabbed on the spot where the body 
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was found after the occurrence took 
place. Blood was in fact found at 
the spot- but the source of the blcod 
could not be ascertained. There is no 
reason to think that it was blood of 
some animal. On the whole we are 
satisfied that this case was proved 
satisfactorily. The appeal, therefore, 
fails and is dismissed. - 

Repeal dismiss2d. 


AIR 1971 SUPREME COURT 1653 
(V 58 C 348) - 
(From: Bombay)* 
J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 

Madhaorao Rajeshwar Deshpande, 
Appellant v. Shankar Singh Madhao 
Singh and others, Respendents. 

Civil Appeal No. 2333 of 1966, D/- 
24-2-1970. 

(A) Tenancy Laws Bomkay 
Tenancy and Agricultural Lands 
(Vidarbha and Kutch Area) Act (99 of 
1958), Sections 46 (1), 43 (Prior to 
Amendment by Act 2 of 1962) — Fro- 
tected lessee not taking steps to pur- 
chase land from owner prior to inser- 
tion of sub-section (14-A) in Section 43 
which is not ‘retrospective — He 
became statutory owner under Sec. 46 
(i) with effect from 1-4-1961. 


An owner of certain lands filed an 
application under Section 43 (14-A) 
and Section 36 (2) of the Act for pos- 
session of a survey number in posses- 
sion of A asa protected lessee on 
ground that he had failed to exercise 
his right of purchase in respect of that 
survey number. The application vas 
dismissed on the ground that A rcust 
be deemed to have become owner of 
the land under Section 45 of the act. 
The order dismissing the application 
was confirmed by the revenue atth- 
orities including the Maharasktra 
Revenue Tribunal on revision. The 
owner challenged the order under Arti- 
cle 227 of the Constitution: 

The petition having been dismissed 
by the High Court the owner filed ap- 
peal by special leave. 

Held, that the tenant A became a 
statutory owner of the land in his 


*(Special Civil Application No. 19C of 
1965, D/- 1-3-1966 Bom. at 
Nagpur.) 
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tenancy by virtue of Section 46 (1) 
with effect from April 1, 1961 even 


though he did not take steps to pur- 
chase that land from the appellant 
under Section 43. The operation of 
Section 46 (1) could not be affected by 
the subsequent insertion of sub-sec- 


- tion (14-A) in Section 43 which did not 


have retrospective operation. 
(Paras 5, 8) 
(B) Constitution of India, Art. 136 
— New plea — Plea not raised before 
any of the revenue authorities includ- 
ing Maharashtra Revenue Tribunal — 
Piea raised for the first time before 
High Court under Article 227 but 
necessary facts for foundation of plea 
not pleaded at any prior stage — Held, 
that appellant by special leave was not 
entitled to raise such plea--before 
(Para 8) 
M/s. G. L. Sanghi and A. G. Ratna- 
parkhi, Advocates, for Appellant; Mr. 
D. V.. Patel, Advocate, amicus curiae, 
for Respondenis. 


- The following Judgment of the 
Court was delivered by 

GROVER, J.: — This is an appeal 
by special leave from a judgment of 
the Bombay High Court dismissing a 
petition filed by the appellant under 
Article 227 of the Constitution. 


2. The dispute relates to sur- 
vey No. 284 having an area of 11 aéres 
and 6 gunthas in Mouza Paras, Taluk 
Balapur, District Akola. The appel- 
lant is the owner of this field while 
respondent No. 1 is the protected 
lessee. The case is governed by the 
Bombay Tenancy and Agricultural _ 
Lands (Vidarbha and Kutch Area) 
Act 99 of 1958 which came into force 
on December 30, 1958,. hereinafter 
called “the Act”. In August 1963 the 
appellant filed an application before 
the Tehsildar under Sections 43 (14-A) 
and 36 (2) of the Act for possession of 
the aforesaid field on the ground that 
respondent No. 1 had failed to exer- 
cise his right of purchase in respect of 
that field under the provisions of the 
Aci. He must, therefore, be deemed 
to have surrendered the same to the 
appellant. The Tehsildar sustained 
the defence of respondent No. 1 that 
he had become an owner of the said 
field on April 1, 1961 under Section 46 
of the Act and dismissed the applica- 
tion. The order of the Tahsildar was 
confirmed by the Deputy Collector 
(Tenancy Appeals) and the Maha- 
rashtra Revenue ‘Tribunal to whom 


Ie 


i 


1660 S. €. 


the matter was taken in appeal and 
revision respectively. It may be men- 


... tioned that originally the appellant had 


filed applications against three of his 
tenants including respondent No. 1 and 
the tribunal dismissed by one order all 
the three revision petitions preferred 
against the orders made in three cases. 
The appellant, however, filed a peti- 
tion under Article 227 of the Constitu- 
tion challenging the order made in the 
case of respondent No. 1 alone. 


3. The Act as originally enact- 
ed was amended by Act 2 of 1962 
which. came into. force on March 1, 
1962. Chapter III related to termina- 
tion of tenancies by landlords and spe- 
cial rights of tenants. Sections 38, 
33 and 39-A gave rights to different 
categories of landlords to terminate 
the tenancies of their tenants for bona 
-fide personal cultivation. A ceiling 
was fixed with regard to the area of 
which possession could be claimed as 
also the minimum area of land which 
must be left with the tenant. The 
tenants were given the right to pur- 
chase land in the second part of 
Chapter III. Section 41 (1) provided 
that subject to the provisions of Sec- 
tions 42 to 44 a tenant other than: an 
occupancy tenant would be entitled to 
purchase from the landlord the land 
held by him as a tenant and cultivated 
by him personally. In case of a land- 
lord who was under some kind of dis- 
ability, namely, if the landlord was 
a. minor or a widow or a serving 


member of the armed forces or a per-- 


„son subject to physical or mental dis- 
ability the right to purchase land of 
such landlord accrued to the tenant 
after the expiry of two years from a 
date prescribed in the case of each 
category of such landlord. Section 42 
as it stood on April 1, 1961 was as 


"+ follows: 


“Extent of land which tenant may 
purchase under Section 41.— 


The right of a tenant under Sec- 


tion 41 to purchase from his landlord 
the land held by. him as a tenant shall 
be subject to the following conditions, 
namely:— 

(a) if the tenant does not hold and 
cultivate personally any land, as a 
tenure-holder, the purchase of the land 
by him shall be limited to the extent 
of three family holdings; | 

(b) if the tenant holds and culi- 


` yates personally any land as a tenure- 
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-in such proceedings, 
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holder the purchase of the land by 
him shall bè limited to such area as 
will be sufficient to make up the area 
of the land held by him as a tenure- 
holder to the extent of three family 
holdings; 


. (c) the extent of the land. remain- 
ing with the landlord after the pur- 
chase of the land by the tenant whe- 
ther to cultivate personally or other- 
wise shall not be less than one family 
holding.” ` 
Clause (c) was deleted by Act 2 of 
1962 which came into force on March 
1, 1962. Section 43 prescribes the 
procedure which was to be followed 
by a tenant in the matter of purchase 
of the holding. Section 46 (1) made a 
categorical provision that notwith- 
standing anything in Chapter III or 
any law for the time. being in force or 
any custom, usage, decree, contract or 
grant to the contrary the ownership of 
all lands held. by tenants which they 
were entitled to purchase from their 
landlords under any of the ‘provisions 
of Chapter III was to stand transfer- 


red to and vest in such tenants with . 


effect from April 1, 1961 and from such 
date the tenants were to be deemed 
to be the full owners of the lands. 
The first proviso contained provisions 
relating to the tenants who were under 
a disability and the second proviso 
laid down that where any proceeding 
under Sections 19, 20, 21, 36 or 38 was 
pending on the date specified in sub- 
section (1) in respect of any land the 
transfer of ownership of such land was 
to take effect on the date on which 
the proceeding was finally decided and 
if the tenant retained possession of the 
land in accordance with the decision 
Under sub-sec- 
tion (2). the tenant continued to be 
liable to pay to the landlord the rent 
of the land the ownership of which 
stood transferred to him until the 
amount of the purchase price payable 
by him to the landlord had been 
determined under Section 48. 


4. Certain amendments which 
were made by Act 2 of 1962 may be 
noticed. Sub-section (14-A) was in- 
serted in Section 43 which was in 
these terms: 


“If a tenant fails to exercise his 


- right of purchase under Section 41 in 


respect of any land or the purchase of 
any land becomes ineffective, the land 
shall be deemed to have been sur- 
rendered to the landlord, 


and there- - 
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upon the provisions of sub-sections (1) 


and (2) of Section 21 and Chapter VE 
shall apply to such land as if the land 


was surrendered by the tenant under. 


Section 20:” 


Section 49-A provided for transfer o 


ownership of lands to the tenants with 
effect from first day of April 1963 
where the land had already not been 
transferred by operation of Section 46 
or where the tenant had not purchas- 
ed it under Section 41 or Section 50. 


5. Before the Maharashtra Re- 
venue Tribunal the position taken up 
on behalf of the appellant was that 
the tenant had failed to exercise his 
right of purchase in respect of the 
field in his possession and therefor2 
he should be deemed to have surrer- 
dered the:same to the appellant 
by virtue of the provisions of Section 
43 (14A) of the Act. The tribunal 


went into the scheme of the Act and’ 


also considered the Ceiling on Holdings 
Act which was in force in the Vidar- 
bha Region. After referring to ths 
relevant provisions of the Act it was 
observed that the final stage for trans- 
fer of ownership of land io the tenant 
was provided by Sections 46 and 49-A. 
The effect of the Tenancy Act and the 
Ceiling on the Holdings Act, accord- 
ing to the Tribunal, was that no per- 
son was entitled to hold an area in ex- 
cess of three family holdings.: Under 
the Act the maximum area which he 
could have resumed would have been 
three family holdings and-that also if 
he could prove that. he bona fide re- 
quired it for personal cultivation and 
was mainly dependent on the income 
of that land for his maintenance. The 
tenant was given the right to purchase 
the land in his tenancy from the lanc- 
lord in accordance with Section 43. If 
he did not take steps to acquire the 
same he still became a statutory 
owner of that land by virtue of Sec- 
tion 46 with effect from April 1, 1961. 
Therefore even if the tenant did not 
apply for purchase of land held by 
him he became an owner with effeet 
from April 1, 1961 subject to any other 
conditions as were laid down in tke 
provisions of the Act. This vesting of 
ownership in the tenant was not ai- 
lfected by subsequent enactment of 
sub-section (14-A) by Act 2 of 1962 
which did not have retrospective 
operation. 


6. Thus, according to the tri- 
bunal, even if respondent No. 1 did not 


‘Madhaorao v. Shankar Singh (Grover J.) 


„came to 26 acres. 


l 
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apply under the relevant provisions of 
the Act for purchasing the land com- 
prising his tenancy he became ‘an 
owner thereof by virtue of the pro- 
visions of Section 46 (1) and no tenancy 
rights were left which could be deem- 
ed to have been surrendered under 
Section 14-A which came into existence 
after April 1, 1961. Although the pro- 
visions of Section 42 (c), as they stood 
before the amendment effected by Act 
2 of 1962, were not pressed at any 
prior stage a contention was raised 
before the High Court that in .ac- 
cordance therewith the appellant 
should have been left an area not less 
than one family holding on indepen- 


-dent calculation with respect to ‘the 


Jand held by each tenant. The High 
Court repelled this contention by say- 
ing that it was not possible to accept 
such a construction of Section 42 (c). 

As there was no proceeding pending 
for termination of the tenancy of res- 
pondent No. 1 the conclusion of ‘the 
tribunal that respondent No. 1 had 
become a statutory owner on April 1, 

1961 was upheld. 


q Before us an attempt was 
made on behalf of the appellant: to 
reiterate the contention based on the 
provisions of Section 42 (c) as it exist- 
ed before the amendment made by Act - 
2 of 1962. It was urged that one’ of 
the most important conditions of ‘the 
right to purchase was that the extent. 
of the land remaining with the land- 
lord after the purchase by the tenant 
(whether to | cultivate personally ʻ or 
otherwise) shall not be less than ‘one 
family holding. On December 30, 1958 
the appellant had -no land whatever 
with him in his possession. He was, 
therefore, entitled to retain an area to 
the extent of one family holding which 
By virtue of -the 
provisions of Section 42 (c) respondent 
No. 1 was not entitled to purchase: the 
entire land comprising his tenancy; as 
under Section 46 (1) the ownership of 
land stood transferred to the tenant 
only if he was entitled to purchase 
from landlord such land. As this con- 
dition was not fulfilled in the present 
case owing to the provisions of Sec- 
tion 42 (c) it followed that on April 
1,-1961 the ownership of the land in 
question was not transferred to res- 
pondent No. 1 under Section 46 , (1). 
This situation continued upto March 1, 
1962 when the amending Act.came! linto 
force. Sub-section (14-A) of Section 43 


| 
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was one of the new provisions insert- 
ed by the Amending Act. Respondent 
No. 1, could, therefore, exercise his 
right of purchase only under‘ Section 
41 read with Section 43 (14-A). As he 
failed to exercise his right under those 
provisions the entire land in his 
tenancy must be deemed to have been 
surrendered to the landlord, namely, 
the appellant before April 1, 1963 
which was the relevant date for the 
purpose of the operation of Sec. 49~A. 


8. We are unable to accept any 
of the contentions raised on behalf of 
the appellant. So far as the effect of 
Section 42 (c), as it stood before its 
deletion by the amending Act is con- 
cerned, it was neither referred to nor 
relied upon before any of the revenue 
authorities including the Maharashtra 
Revenue Tribunal. The application 
which was filed by the appellant was 
not founded on any facts or pleas rele- 
vant to Section 42 (c). The contention 
as raised leads to unusual and strange 
results. If the appellant was entitled 
to an area of 26 acres it is difficult: to 
see how he could choose only respon- 
dent No. 1 and leave out the other 
tenants for the purpose of retaining 
land not Jess than one family holding. 
It is significant that the appellant had 
‘filed applications on similar lines 
against two other tenants also. After 
the -decision of the tribunal had been 
given he did not pursue the matter 
further which means that he abandon- 
ed his claim with regard to the lands 

` in their tenancies. Respondent No., 1 
has a holding ‘with an area of little 
over 11 acres. It-is incomprehensible 
how the appellant could seek to satisfy 
the requirements of S. 42 (c) by demand- 
ing the entire area from respondent 
No. 1 alone. We, however, do not: wish 


fo express. any final opinion on the - 


scope and ambit of Section 42 (c) be- 
cause we are satisfied that the appel- 
lant was not entitled to raise any- con- 
tention based on the aforesaid pro- 
vision as no foundation was laid for 
doing so in the pleadings or at any 
prior stage except before the High 
Court. We concur in the view of the 
tribunal that respondent No. 1 became 
a statutory owner of the land in his 
tenancy by virtue of Section 46 (1) of 
the Act with effect from April 1, 1961 
even though he did not take steps to 
purchase that land from the appellant 
under Section 43. The operation of 
Section 46 (1) could not be affected by 


! A.I. R. 
the, subsequent insertion of sub-section 
(14-A)"'in Section 43 which did not 
have-tetrospective operation. 

e p The appeal therefore fails 
ahd it is dismissed. But in the cir- 
cumstances there will be no order as 


to costs. 
Appeal dismissed. 
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T. N. Raghunatha Reddy, Appel- 
Tant v. Mysore State Transport Auth- 
ority, Respondent. 

Civil Appeal No. 1564 of 1969, D/- 
24-2-1970. >- i , 


(A) Motor Vehicles Act (1939), . 


Sections 63, 68-D (3) and 68-F (1) — 
Inter-State | agreement 
counter signature of inter-state permit 
— Kolar Scheme for Nationalisation of 
Read Transport approved and publish- 
ed in Mysore Gaz., dated 1-3-1968 — 
Total exclusion of private operators 
from nationalised routes except exist- 
ing permit holders — Crucial date of 
determining existing permit holders 
within Clause (d) of Scheme is date of 
publication or at least date on which 
Mysore State Transport applied for 
permits — Subsequent counter signa- 
ture of inter-state . permit by Mysore 


S. T. A. cannot make its. holder exist: . 


ing permit holder. 


regarding ` 


In- March 1967 there was an 7 


agreement between Mysore and Andhra 
Pradesh for counter-signature of an 
inter-state permits granted by R. T. A. 
of one State by the S. T. A. of the 
other state. i 


The Kolar Scheme as approved 
was published under Section 68-D (3) 
in the Mysore Government Gazette on 
25-1-1968 and on 1-3-1968 the Mysore 
Transport undertaking applied under 
Section 68-F (1) to operate buses from 
1-1-1969 or a later date. On 25-4-1968 


the R. T. A. Cuddapah issued a permit . 


to the appellant to operate buses on 
the inter-State route Cuddapah — 
Bangalore and the permit was to be 
valid upto 13-5-71. On 16-5-1968 the 


*(Writ Petition No. 1112 of 1969, D/- 
15-4-1969 — Mys.) 
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appellant applied to the S. T. ASMysore ` 
for counter-signature under, Section: 6£ 
of the Act. In the meantime: -the 
operation of the Kolar Scheme wår., 


stayed by Mysore High Court as £ . 


result of filing writ petition by private 
operator in Mysore. Cn 6-7-196& 
counter-signature of the appellants 
permit was granted subject to the 
decision of the Mysore High Couri 
about the validity of the Kolar 
Scheme. Since the validity of the 
Kolar Scheme was upheld by the Higk 
Court dismissing the writ petition, the 
S. T. A. Mysore issued a notice to the 
appellant to surrender the counter- 
signature slip and stop running buses. 
on the inter-state route. The appel- 
lant challenged this order by a writ. 
petition. 

Held, (1) when a Scheme preparec 
and published under Section 68-C has 
been approved and an application has 
been made in pursuance of the scheme 
and in the proper manner as specifiec 
in Chapter IV nothing more remains ta 
be decided by the Regional Transpor: 
Authority and it has no option ta 
refuse the grant of the permit anc 
when taking action under Section 68-F. 
(1) the Regional Transport Authority 
does not exercise any cuasi-judicia] 
function and acts wholly in a minister- 
ial capacity. Even if the date oj 
publication may not be the appropriate 
date, at least the date on which the 
transport undertaking applies unde? 
Section 68-F (1) for a permit must be 
the date with reference to which the 
expression “existing permit holder” in 
Clause (d) of the Kolar Scheme mus: 
be interpreted, Since the crucial date 
in the present case was 1-3-1968, the 
appellant was not an existing permic 
holder because he did not obtain his 
counter-signature on the inter-state 
permit till July, 1968. AIR 1961 SC 
1556, Rel. on; Civ. App. No. 347 of 
1961, D/- 3-10-1961, Dist. (Para 11) 

(2) Apart from that the appellang 
must fail on the ground that he was 
not a permit holder at all even if tha 
crucial date be January 1, 1969. His 
counter-signature must be deemed to 
have lapsed when the High Court, dis- 
missed the writ petitions în which th> 
Kolar scheme had been stayed on 
October 7, 1968. The order of th: 
Regional Transport Authority grantinz 
the counter-signature "subject to tha 
decision of the High Court of Mysore 
about the validity of the Nationalisa- 
tion Scheme of Kolar Pocket,” in th 


. Authority (Sikri J.) [Prs. 1-2] S. C. 1663° 


context means that if the writs failed 
the counter-signature would automati- 
eally lapse, AIR 1961 SC 93, Ref. to. 
(Para 13) 
(B) “Motor Vehicles Act (1939), 
Sections 63 and 68-B Inter-state 
agreement for counter-signature - of 
inter-state permits envisaged in Pro- 
viso to Section 63 is not law — It can- 
not override provisions of Chapter IV-A 
în view of specific provisions in Sec- 
tion 68-B. (Para 15) 


(C) Constitution of India, Art. 136 
— New plea — Motor Vehicles Act 
(1939), Section 68-C — Scheme impos- 
ing total exclusion of private opera- 
tors whether offends Article 301 of the 
Constitution — Point not allowed to 
be raised before Supreme Court as it 
was not raised before High Court. 
(Paras 9, 16) 


Taa Referred: Chronological Paras 


(1961) Civil Appeal No. 347 of 1961, 
D/- 38-10-1961, Sri Satya- 
narayana Transports (P.) Lid., 
Guntur v. Andh. Pra. Transport 
Corporation 

(1961) ATR 1961 SC 93 (V 48) 
= (1961) 1 SCR 631, Samarth 
Transport Co. (P.) Ltd. v. 
Regional Transport Authority, 


ace 


Nagpur 

(1961) AIR 1961 SC 1556 (V 48) 
= (1962) 1 SCR 909, Abdul 
Gafoor v. State of Mysore -1r 


Mr. P. Ram Reddy, Sr. Advocate, * 
(M/s. P. Parameswara Rao and A. V. V. 
Nair, Advocates, with him), for Appel- 
lant; Mr. Niren De, Attorney-General, 
for India, (M/s. R. Gopalakrishnan 
and S. P. Nayar, Advocates, with him), 
for Respondent No. 1; Mrs. Shyamla 
Pappu and Mr. Vineet Kumar, Advo- 
cates, for Respondent No. 2. 


The following Judgment oF ‘the 
Court was oe by 


SIKRI, — This appeal bes spe- 
cial leave is p against the judg- 
ment of the High Court of Mysore 
dismissing Writ Petition No. 1112 of 
1969 filed by T. N. Raghunatha Reddy, 
appellant before us, against the 
Mysore State Transport Authority. 
The appellant had prayed to the Court 
to quash the order/endorsement of the 
respondent, dated March 5/10, 1969. 


2. In order to appreciate the 
points raised before the High Court 
and before us it is necessary to give 
a few facts. In 1959 the States : of 


te 


_a«pért Commissioner 


` port Authority, 


1664 S. C. [Prs. 2-5] T. N. R. Reddy v. “M: S. É Authority (Sikri J.) 


Andhra Pradesh ‘and Mysoré appear to: 
have entered into a reciprocal arrangé- 
ment regarding inter-State road trans- 
port. In exercise ofthe powers con- 
ferred by sub-section (1) of Section 43 
of the Motor Vehicles Act, 1939: (Cen- 


tral Act IV. of 1939) the Government ; 
“is called the “Kolar Scheme”. 


of Mysore issued a direction to the 
(Contd. on Col. 2) 


*(d) Whether the services are 
to be operated by the State 
Transport Undertaking to the 
exclusion, complete or partial . 
of other persons or other- 
wise. 


3. Tt is the case of the appel- 
lant that in March 1967 on a proposal 
made by the State of Mysore, the 
States of Andhra Pradesh and Mysore 
entered into an agreement for counter- 
signing a second inter-State permit on 
the route Cuddapah to Bangalore, and 


- on April 4, 1967, the Transport Com- 


“missioner of Andhra Pradesh showed 
willingness: to countersign a second 
permit. On April 13, 1967 the Trans- 

‘of Mysore State 

‘expressed willingness to countersign 
the second permit. It is further the 


«© ease of the appellant that although the 


State of Andhra Pradesh carried out 
the agreement and counter signed the 
second permit on the Bangalore- 
Cuddapah route in favour of a Mysore 
operator the Mysore State refused to 
carry out this agreement. On January 
25, 1968, the Kolar Scheme, as approv- 
ed, was ‘published in the Gazette 
under Section 68-D (3) of the Act. On 
March 1, 1968, the Mysore undertak- 
ing applied under Section 68-F (1) te 
operate buses from January 1, 1968, 
or a later date. On April 25, 1968, the 
Regional Transport ` Authority 
Cuddapah issued a permit to the ap- 
pellant for Cuddapah-Bangalore route 
an inter-State route, under Section 63 
of the Act. This permit is valid uptill 
May 13, 1971. On May 16, 1968, the 
appellant applied to the State Trans- 
Mysore, for counter- 
signature under Section 63 of the Act, 
and on May 20, 1968, the Transport 
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State . Transport Authority to take 
necessary action to give effect to` the 
above drrangement. On ‘October 2, 
1964, the State of Mysore published 
“under Clause (d), Section 68-C of the 
Motor Vehicles Act, 1939 -— herein- 
after referred to as the Act — what 
Clause 
(d) of the scheme reads as follows: 


Tae State | Transport Under- 
` taking will operate services on 
-all the routes to the complete 
exclusion of other persons 
except that:— . 


(a) ‘that existing permit 
holders on the. inter-State 
rcutes may continue to. 


operate such inter-State routes, 
subject to the condition that 
their permit shall be render- 
ec. ineffective for the over- 
lapping Portions of the notifi- 
ec routes.” 


Commissioner, 


Mysore, to countersign the appellant's 
permit under the agreement. 


4, In the meantime the Kolar 
Scheme had been challenged in the 
Higa Court and the High Court stay- 
ed the Kolar Scheme pending the deci- 
sion of the writs. 


5. The application of the ap- 
pellant, dated May 16, 1968, for the 
grant of counter signature of the per- 
mit came up for consideration before 
the Mysore State Transport Authority 


on July 6, 1968. The learned counsel 


for the appellant urged before it that 


“countersignature may be given with’ 


any timings found- suitable by the 
Authority for their service which is 
an express service and does not stop 
in ell stations as the shuttle services 
of the (in the case of) objectors.” He 
also urged that “countersignature may 
be considered and granted as there is 
a stay order of the High Court of 
Mysore in W. P. No. 1390 of 1968 
against the operation of the Kolar 
Nationalisation Scheme and that his 
permit was granted before the Scheme 
was approved and that the permit is 


issued under reciprocal agreement.” i 


The grant of countersignature was op- 
posed by a number of objectors. The 
Law Officer of the Mysore State Under- 
taking argued that though there was 
a stay order against the Kolar Scheme 
and its implementation it did not auth- 


orise any Transport Authority to grant 


AL R. 


Andhra Pradesh, re- 
. quested the. Transport Commissioner, 


a~.. 


1971. 


any fresh permits for countersignature. 
The ‘Transport Authority observed: 


“After considering the elaborate 
arguments of: the ‘counsel for. tke 
petitioner and objectors and taking. ail 
aspects of the matter and facts.as dis- 


closed from the records and the large’ 
on tke: 
the .. 


number’ of existing services 
route or sectors of the’ route, 
S. T. A; resolved to grant the counter- 


signature subject to the decision of the - 
High Court of Mysore about the vali-. 


dity of the Nationalisation' Scheme of 
Kolar Pocket and with the followirg 
modification to the timings alreacy 
granted by the R. T. A. Cuddapah. z 


tion actual countersignature (was granil- 
ed on Julv 6, 1968. On October 7, 


1968, the High Court dismissed “the | 


writs relating to the ‘Kolar Scheme and 
the: Regional Transport, Authority in sts 
meeting on December 30, 1968, passed 
a ‘series of orders which it deemed At 
consequent on the implementation f 
the Kolar Scheme. On March 10, 19€9, 
the State Transport Authority Mysore, 
issùed a notice to the appellant to sur- 
render the-countersignature slip amd 
stop running the buses. On March 15; 
1969, the appellant filed writ petition 


T.. Before the High Court two 
points were raised on kehalf of the 
appellant. (1) That the State Transport 
Authority should have heard the appel- 
lant before calling upon him to sur- 


render the countersignature- and the- 


Secretary of the State Transport. Auti- 
ority had. no power to issue tae 
impugned endorsement; (2) As tne 
permit had been granted to the pezi- 


tioner in pursuance of’ an inter-Stete- 


agreement, the State Transport Auth- 
ority in Mysore had rightly granted 


the countersignature and the counter-. 


signature could not be revoked later. 
8. - The first point-is not raised 
before us. . Regarding tha second pomt 
the High Court held that “a scheme 
under Chapter IV-A (of the Act) will 
override any agreement including an 
inter-State -agreement. Unless -such 
scheme itself exempts permits. grant- 
ed in pursuance of.inter-State agree- 
ments such. permits wil. also be sub- 
ject to the scheme.” ‘The High Coart 
further -held that “as . the Koar 
Scheme does not ‘exempt permits 
granted in pursuance of inter-State 
agreements, the -petitioner cannot 


claim. countersignature : of. his permit 
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< ping portion of the route; 
6. In pursuance cf this resol- - 


I 
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when the operation of his stage car- 
riage in this State is inconsistent pith 
the Scheme.” ~ l 


9. Before us Abe oe coun- 
sel for the appellant, Mr. Ram Reddy, 
has raised four points: (1) As the appel- . 
lant i is an existing permit holder with- 
in clause (d) of the Scheme, the coun- 
tersignature cannot be revoked;: (2) 


. Assuming that the appellant does ' not 


¢ome under clause (d), the counter- 
signature should not be revoked; ~ it 
could only be modified with the condi- 
tion that the appellant. should not ‘pick 
up or drop passengers on the overlap- 
(3) ‘that 
inter-State agreements override! the 
provisions of Chapter IV-A of the: Act, 
and (4) that the scheme’ imposing total 
exclusion of private carriers offends . 
the provisions ` of Article 301- of the 
Constitution. 


10.. Regarding ‘the first oint, 
the learned counsel urges that the ex- 
pression- “existing permit holder” in 
clause (d) of the Scheme has to be 
interpreted as if the scheme is read 
on January 1, -1969 when orders under 
Section 68-F (2) of the Act came into . 
effect. He refers..to .the following 


No, i112 of 1969 challenging. this order. Passage in the, order of the Regional 


ransport Authority,. dated December - 
30, 1968? 


“Further we have resolved to. give 
effect to the Approved Scheme’ of 


_Kolar Scheme with effect from' ist 


January, 1969 in ‘accordance with: Sec- 
tion 68-F. (2) and resolved to take the: 
following ; action under Section '68-F 


- (2) of the. M. Ki Act, 1939, (as append- 


ed hereto). td 


Bee It seems-to us that this is 
not a correct way of: interpreting the 
Scheme. The scheme, as approved, . 
was published in: the ` ee Mg ea 
Gazette under Section 68-D (3)~ 


‘January 25,:1968, and on March - L 


1968, the Mysore undertaking applied 
under Section 68-F (1) to operate buses 
from January 1968 -(1969- (?)) or’ ‘a 
later date.~ 
Abdul ‘Gafoor v. State of Mysore, 
(1962) 1 SCR 909 = (AIR 1961 SC 
1556) "when a scheme ~ prepared and 
published under Section 68-C has’ been 
approved and an application has! been 
made in pursuance -of the scheme and 
in the proper manner as specified in 


-Chapter IV. nothing more remains to 


be decided ‘by the Regional Transport 
Authority. .and..it has no option to ` 


‘As held by: this- Court in. - 





. 1968, 


that point. 


_ mit holder” in a scheme. 


-O 13. Apart from that the appel- 
lant: must fail on the ground that he. 


1666 S. C. [Prs. 11-15] T. N. R. Reddy- v. M. S. 'T. Authority (Sikri. J.) 
-. refuse the grant of the permit” and 


"when taking.action under Section 68-F 
{1) the Regional Transport Authority 
does not exercise any quasi-judicial 
function and acts wholly in a minister- 
rial capaci It seems to us that 
even if the date of publication may 
not be the appropriate date — we do 
not decide that it is not an appropriate 


date — at least the date on which the 


transport undertaking applies under 
Sec, 68-F -(1) for a.permit must be 
the date with reference to which the 
expression “existing permit holder” 
must be interpreted. If this is the 


‘Jerucial date, then it is quite clear that . 


the appellant was not. an. ‘existing 
permit ‘holder because he | did* not 
obtain his countersignature till July, 


Satyanarayana 


Pradesh State’ Road Transport Corpora- 
tion. Civil Appeal No. 347 of: 1961; D/- 
3-10-1961 do not assist the appellant. In 


. that case the Court:was dealing with 
the. objection’ that” it. was. the: duty’ of 


the Road Transport’ Corporation ‘to 
furnish the date of implementation’ of 
each scheme as a part of the proposal, 


. the date being. a material particular. 
‘Th this connection the Court gbserved: 


“The question whether the pe 
Government can ‘fix a` “date | or not 
not for determination in this anneal 


and we do not express any opinion on . 
Suffice it. to say that- the. 


Regional Transport Authority has the 
power to fix a date after the scheme 


“has been approved by the State ‘Gov- 


ernment, as it is that authority ` which 
has,, ‘under Section 68-F, to issue a per- 


mit tó the State ‘Transport Undertak- — 
.. ing for. plying motor. vehicles and to 


cancel: existing permits... The, date. up 
to which the existing permits are . to 
continue: and the date for the State 


` Transport Undertaking... to commence 


plying motor vehicles should be such 
that.there be a continuity of transport 


.service.on the notified route and that 
there be no dislocation of ‘tansport 


arrangements.” 
The Court was not.. considering the 


_erucial date for the purpose of inter- 


preting the expression “existing per- 


‘was not a permit holder at all even if 
[the crucial, date be. January 1,-1969. 


o 18 = The observations of “Ragħu- l 
bar Dayal, J. in ` Sri 
_ Transports (P) Ltd., Guntur v. Andhra 


_ arise.. 


_ in any other law for the time being i 


His countersignature must. be deemed 


-to have lapsed when the High Court 
.dismissed the writ petitions in which 


the Kolar scheme had been stayed on 
October 7, 1968. In our opinion the 
order of the Regional Transport Auth- 
ority granting ` the countersignature 


- “subject to the. decision of the High 


Court of Mysore about the validity of 
the Nationalisation Scheme. of Kolar 


Pocket,” in the context which we -have] > 


reproduced above, means that if the 


‘writs failed the countersignaturée would 
- automatically lapse. . It will be técall- 


ed that this Court held .in the 
Samarth Transport Co. v. The Regional 
Transport Authority, (1961) 1 SCR 631. 
at: page 639. = (AIR`1961 SC 93 at 
page 96) that’ the Regional Transport - 
Authority is within its rights: ‘not to 


entertain an application if the’Scheme `` 


had been approved ahd > published. 
This Court observed: 


“The Regional ee ‘Authority 
is authorized for the purpose. of giving 
effect to an. approved scheme to refuse 


to entertain an application for renewal 


of any other permit. This-power does 
not, depend: upon the presentation of 
an application by the State. Transport 
Undertaking. for a permit. This power 


dis exercisable when it- is brought .to 


the: notice of the Authority. that there 
is an-approved scheme and, to give 
effect toit, the application for renewal 
cannot’ be entertained.” “a 


The Regional.’ “Transport _Authorty 
must have*been aware. of this and. 
must be because of the stay order hat 
the countersignature’ was granted to 
the appellant by it. . 


14. In view. “of. our EEA 
that the appellant’s countersignature 
lapsed when the ` writ petitions were 
dismissed, the - second. point does not 


13. °. Regarding the third point,{. 
we were:unable to appreciate how anj . 
inter-State agreement overrides the 
provisions of Chapter IV-A. The 
inter-State: agreementis not law and 
to hold: that an-inter-State agreement 
overrides. Chapter IV-A would be: to 
completely disregard the provisions of 
Section 68-B of the Act which provides} 
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force or in any instrument havirg 
effect by virtue of any such law.” in 
this connection reference was made =o 
Article 162 and Article 298 of the 
Constitution. But-we were unable =o 
appreciate what relevance these arti- 


cles have to the point at issue. Assum-_ 


ing that a State has power to enter 
into agreement with another State :n 
exercise of its executive powers under 
Article 162, and under ‘Article 298 iť 
can carry on trade or business, we are 
unable to see what light these facts 
throw on the question kefore us. 

16.: We stopped the learned 
counsel from developing the fourch 
point because this point was not taken 
up in the High Court. 

17. In the result -the appeal 
fails and is dismissed. In the circum- 
stances there will be no order as <0 


costs in this Court. 
i Appeal dismissed. 


AIR 1971 SUPREME COURT 1667 
(V 58 C 350) 
(From: AIR 1962 Patna 292) 
J. C. SHAH, J. M. SHELAT, C. A. 
VAIDIALINGAM, K. S. HEGDE AND 
_ A. N. RAY, JJ. 
The State of Bihar, Appellant v. 
K. K. Misra and others, Respondents. - 
The State of Maharashtra ‘& The 
Attorney-General ' ‘for India, Inter- 
veners. . 
Civil Appeal No. 21 of 1966, DW- 
29-10-1969. 
(A) Constitution of India, Art, 
(1), (3), (4), (6) — Reasonableness 4 


restriction — Test — Second part of . 


sub-s. (6) of S. 144, Criminal P. C. vi- 
lates Art. 19 (1) “(b), (c). and (d) — 
(Criminal P. C. (SaR S. 144 6) 
second part). i 


In order to be a reasonable ress , 


triction, the same must not be arhi- 
trary or excessive and the procedure 
and the manner of impcsition of the 
restriction must also be fair and just. 
Restriction opposed to fundamental 
principles of liberty and justice is not 
reasonable. In determining whether 
a restriction is reasonable Court must 
see whether the aggrieved party has a 
right of representation against the 
restriction. Further it must see whe- 
ther the restriction is imposed in en 
arbitrary. manner. (Paras 27, 23) 


IN/LN/F638/69/SSG/T.- 
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š . 3, 
(1957) AIR 1957 SC 896 (V 44)= 


oi a « Bee i 
see Ea 


A 


Per Majority (J. C. Shah, J. contra): 

The -second part: of sub-s. (6) of 
Section 144 Cr. P. C. namely the words 
“unless, in cases of danger to human 
life, health or safety, or a likelihood of 
a riot or an affray, the (State Govern- 
ment) by notification in. the Official 
Gazette, otherwise directs” is violative 
of. Article 19 (1) (b) (c) and (d) and is 
not saved by Article 19 (3), (4) or (5). 
AIR 1962 Pat. 292, Approved. 

(Para 30) 

The power conferred on the State 
Government is an independent power 
and it is an executive power. TIt is not 
to be exercised judicially. It is open 
to be exercised arbitrarily. The direc- 
tions given in the exercise of that 
power need not-be. of a temporary | 
nature. The ambit of-that power is 
very large ‘and it is uncontrolled. 


. There is no provision to make represen- 


tation by the aggrieved party against 
the direction given by the Government. 
No appeal or revision is provided 
against that: direction. 

; (Paras 23, 24, 30) 


-© (B) Constitution of India, Art. 166 
— Criminal P. C. (1898), S. 144 (6) — 
Direction given by State Government 
under Section 144 (6) is an executive 
act within Article 166. (Paras 23, '24) 
Cases ` Referred: Chronological Paras 
(1961) AIR 1961 SC 293 (V 48)= 

(1961) 1 SCR 970, State of 
. Madh-Pra v. Baldeo Prasad 29- 
(1961) AIR 1961 SC 884- (V 48)= 

(1961) 3 SCR 423, Babulal 

Parate v. State of Maharashtra 
17, 20 


1958 SCR 308, Virendra v. State 


of Punjab 8, 29 
(1952) AIR 1952 SC 196 (V 39)= o 
1952 SCR 597, State of Madras ` 
10, 25, 27 


v. V. G. Row 
(1950) AIR 1950 sc 211 (V. 37)= ; 
_.1950 SCR 519, Dr. Khare v. 
v. State of Delhi 27 
Mr. D. Goburdhun; Advocate for 
Appellant; Mr. M. Ramamurthi, 
Senior Advocate, amicus curiae for 
Respondents; Mr. B. Sen, Senior Advo- 
cate, (Mr. S. P. Nayar, Advocate, with 
him), for Intervener No. 1; -Dr. 4 M, 
Singhvi, Senior Advocate, (Mr. S. P. 
Nayar, A oyote: with him), for Inter- 
yener No. 2. 
The following Judgments of the 
Court were delivered by . 
SHAH, J.:— The High Court of 
Patna has ‘declared the second part of 


1668 S. C. [Prs. 1-4] 


sub-s. (6) of Section 144 of the Code 
of Criminal Procedure MU vires, 
Sub-Section (6) reads: 


“No order under this section ahan 

řemain in force for more than two 
months from the making thereof; un- 
` less, in cases of danger to human ‘life, 
health or safety, or a likelihood of 
a riot or an affray, the State Govern- 
ment, by . notification in the Official 
Gazette, otherwise directs.” 
In the view of the High Court, an 
order måde by the State Government 
extending the duration of an order 
under Section 144 imposes an un- 
reasonable restriction on the funda- 
mental freedom of the citizens, because 
the order. of the State Government is 
-not subject to judicial scrutiny and the 
Code provides no. machinery for apply- 
ing for an order of rescission or alter- 
ation of the order. ; 


- 2. Section 144 is enacted to 
provide for making temporary - orders 
in urgent cases of nuisance or appre- 
hended danger, where immediate pre- 
vention or speedy remedy is desirable. 
It provides that when a Magistrate 
competent in that behalf is of the opi- 
nion that there is sufficient ground for 
proceeding under the section, and im- 
mediate prevention or speedy remedy 
is desriable, the Magistrate may make 
an order in writing against any person 
or the public generally when frequent- 
ing or visiting a particular place, if he 
considers that his direction is likely to 
prevent or tends to prevent obstruc- 
tion, annoyance or ‘injury, or risk of 
obstruction, annoyance ‘or injury, to 
any person lawfully employed, or 


danger to human life, health or safety, | 


or a disturbance of the public tran- 
quillity, or a riot, or an-affray. The 
order must state the material facts of 
the case and it must be served in the 
manner provided by Section 134 and 
may direct a person to abstain from & 
certain act or to make certain order 
with certain property in his possession 
or under his management. In cases of 
“emergency or in cases where the cir- 
cumstances do not admit of service in 
due time of a notice upon the person 
against whom the order is directed, it 
may be passed ex parte.. The order 
remains in force for not more than two 
months, unless the State Government, 
in cases of danger to human life, 
health or safety, or a likelihood of & 
riot or an affray otherwise directs. The 
order may be rescinded or altered by. a 
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Magistrate on his-own motion or on 
the application of any person aggriev- 


‘ed, if the order is passed by himself or 


by any Magistrate subordinate to him 
or by his predecessor in office. In de- 
ciding the application made to him the 


_Magistrate must give an opportunity 


of. appearing: before him either in 
person or by pleader and showing cause 
against the order, and if the Magis- 
trate rejects the application wholly or 
in part, he shall record in | writing his 
reasons for so doing. 


3. This Court in Babulal Parate 

v. State of Maharashtra, (1961) 3 SCR 
423 = (AIR 1961 SC 884), held that 
Section 144 is intended to secure the 
public weal. by preventing disorders, 
obstructions and annoyances. The 
powers conferred: by it are exercisable 
by a Magistrate who acts judicially 
and the restraints permitted by it are 
ofa temporary nature and may be im- 
posed only in an emergency. The 
Court further held that the restrictions 
which the section authorisies are: not 
beyond the limits prescribed by cls. (2) 
and (3). of Article 19 of the Constitu- 
tion, for the prevention of such activi- 
ties as are contemplated by the section 
is in publie interest and therefore no 
less in the interest of public order. The 
Court observed that the wide power 
under the section may be exercised 
only in an emergency and for prevent- 
ing obstruction, annoyance, or injury, 
etc. as. specified therein - and those 
factors necessarily condition the exer- 
cise of the power and, therefore, the 
power is not unlimited.or untrammell-— 
ed, and that the section cannot be 
struck down simply on the ground that 
the Magistrate might -possibly abuse 
his power. Challenge to the validity 
of Section 144 in its entirety was 
negatived..in Babulal Parate’s case, 
(1961) 3 SCR 423 = (AIR 1961 SC 
884). - The Court however did not con- 
sider the validity of the power vested 
in the State executive to extend the 
duration of the order beyond two 
months, apparently because no argu- 
ment was advanced at the Bar in that 
behalf. 


E’ Power conferred upon a 
Magistrate to make an order under. 
Section 144 (1) is subject to the juris- 
diction of the High Court under Sec- 
tions 435 & 439 of the Code of Crimi- 
nal Procedure. Again an order under 
sub-s. (4) refusing to rescind or alter 
any order under the section, may be 
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rectified by~ the High Court. The 
Magistrate may pass an order in the 
conditions prescribed-in sub-s. (1) end 
not otherwise. The order ~ does not 


remain in force-for- a . period longer 


‘than two months, ‘unless the State Gov- 
ernment, in cases of danger to human 
life, health or safety, or a likelihood of 
a riot or an affray, diracts otherwise. 
The power to “otherwise direct” invol- 
ves authority to extend the duratior of 
the Magisterial order ‘fcr the durat.on 


of the danger or emergency. Sub-s2c-" 
does ‘not authorise - 


tion (6) however, 
the State to make the order -of zhe 
Magistrate permanent. -The Staté must 
in “otherwise”. directing take into coh- 
sideration, whether it is a-case of 
danger to:-human life, health or safety, 
or of a likelihood of a riot-or an affray 
in respect ‘of which an order has been 
made’ by the Magistrate, and whetner 
it is necessary to éxtend the period 
beyond two months and then to direct 
that:the order > shall remain in force 
for a period longer than’ two months, 
but not after apprehension of danger 
or emergency ceases; 


5. _ It was submitted that in the. 


absence of any statutory restric- 
tion on the exercise of “the pover, 
the State may abuse’ the: power 
and ; continue it in force. 

permanently or- ` for a. period : 
ger than.-the apprehension of dan- 
ger or emergency justifies. But the 


validity of. a statute conferring power . 


is not. open .to challenge on. the 
plea. that the. power may- possibly be 
abused by the authority in ‘which. is: is 
vested. 

'6. . The- order, ‘duon of 
which is extended: by declaration of 


.the State, is and continues’ to remain. 


the order of the Magistrate. The source 
-of the authority of the order is derived 
not from the State Government, but 
from the Magistrate. The directior of 
the State Government only extends 
its duration. The Code, it is true, pro- 
‘vides no machinery for.subjecting the 


direction by the State Government to - 


a judicial scrutiny. The direction 


under sub-s. .(6) does not depend udon - 


the subjective satisfaction of the Gov- 
ernment. On appropriate grounds the 
direction may be challenged in a peti- 
tion under Article 226 of the Constitu- 
tion. Again sub-s. (4) of S. 144 clear- 
ly authorises a Magistrate either on his 
own motion or on the -‘applicatior of 
any person aggrieved, 
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‘eitner . 
Dn- 


' to. rescind or 


[Prs. 4-7] © S. C. 1669 


alter any order made ‘under the section. 
The order is passed by the Magistrate, 


and the source ‘of its. authority lies in 


the exercise of the judicial function of. 


-the Magistrate even after. its duration 


is extended by the State Government: 
Therefore, under sub-s. (4) notwith- 


. Standing that ` the State Government 
-has made a direction : extending the 


duration of the order, beyond two 
months, the Magistrate would, in my 


- Judgment, be competent on a judicial 


consideration’ of the materials plac- 
ed .before’ him, to réscind or al- 
ter the order. It was submitted 
that a’ Magistrate. exercising power . 
under’ sub-sections (1).-& (4) of Sec- - 
tion 144 of the Code- of Criminal . Pro- 
cedure is an authority subordinate to 
the State Government; :and he cannot 
rescind or alter an order made by the 
State.-Government. That argument 


- proceeds upon- a misconception: of the 
` true nature of the. division of powers 


under our Constitution. :Since the ulti- 
mate liability for maintaining law and 
order lies..upon the State; the Legisla- 
ture has provided that the order, if it 
is to remain in operation for. a-period 
exceeding two . months, .should have 
the imprimatur of the State Govern- 
ment. But on that account the Magis- 
trate does not - become: an authority 
subordinate to ‘the State Government. 
The State Government is the head of 
the executive and exercises no authority 
over -the judicial . functions of the 
Magistrates. A- Magistrate is indepen- 
dent of the State Government and he is 
entitled, notwithstanding -the declara- 
tion made by the State Government, if 
the circumstances justify, to rescind or 
alter the order. 


T... Under ‘the ETN of divi- 
sion of the executive and judicial func- | 
tions, it is true that. power to make an 
order under Section 144 is generally 
vested in Executive Magistrates who 
are in some matters responsible to the 
executive authorities; But even under 
the scheme of separation of judicial 
and executive powers the function of 
the Magistrates exercising power under 
Section 144 remains judicial. To 
assume, in deciding a constitutional 
issue, that in the prevailing administra- 
tive set-up,. an Executive Magistrate 
invested with power under Section 144 
of the Code of Criminal Procedure may 
not, on extra-judicial considerations, 
rescind a direction ‘of the State Gov- 
ernment is to overlook -the distinction 
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between abuse of power and non-in- 
vestment of power. If in a given case, 


the order is made on extra judicial con-. 


siderations, it is liable to be set aside 
by recourse to appropriate remedy. 
The power to amend or alter the order 
after its duration is extended by the 
State Government cannot in my judg- 
ment be denied to the Magistrate mere- 
ly because -he is an Executive 
Magistrate. 

8. In adjudging the seobe 
ness of the restrictions imposed ‘by the 
exercise of power on the fundamental 
tights of the citizens, absence of a pro- 
vision for judicial review and of machi- 
- nery for obtaining an order recalling or 


amending the order made in exercise. 


of that power have to be given due 
‘weight: Virendra’ v. The ‘State of 
Punjab, 1958 SCR 308 “= (AIR 1957 
SC:’896). But.as already pointed. out 
the State Government has to make an 
order ‘not on any subjéctive satisfac- 
tion. The order is liable to rescission 
or alteration under sub-s. (4). Validity 
of an order made by a Magistrate is 
open to challenge on appropriate 
grounds even after it is extended by 
the direction of the State Goverriment 
in a proceeding before the High Court, 
for the jurisdiction of the High Courts 
to examine the validity of the order 
of the Magistrate is not affected by the 
extension @f the duration of the- order 
by the direction of the executive. Again 
under sub-s. (4) of Section 144 a pro- 
ceeding for withdrawal or modifica- 
tion of the order may be initiated even 

after the State has by direction. extend- 
ed its duration. ` 

- 9° Tam unable to hold that the 
order of the Magistrate gets merged 
‘into the direction of the State Govern- 
ment when its duration is extended. In 
` terms, sub-s.. (6) provides that the 
order made by a Magistrate shall not 
remain in force for more than two 
months from the making thereof, un- 
Jess in the classes of cases specified 
the State Government. otherwise 
directs. Therefore, 
period is extended by the direction of 
the State Government the order con- 
tinues to remain the order of the 
Magistrate. The declaration made by 
the State Government only removes 
the temporary limit on its operation 
prescribed by sub-s. (6). ‘ 


10. In State of Madras v. V. G 


Row, 1952 SCR 597 = (AIR 1952 SC 
196), Patanjali Sastri, C. J., observed 


‘authority of the order, 


even after the. 
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that in considering tħe reasonableness 
of laws imposing restrictions on funda- 
mental rights, the test of reasonable- 
ness, whenever prescribed, should be 
applied. to each individual. statute im- 
pugned and no ‘abstract standard or 
general pattern 'of -reasonableness can 
be laid down as applicable to all cases, 


1L Exercise of power . under 
Section | 144 is intended. to ensure the 
maintenance of law and order, and for 


-that purpose the section authorises the 


Magistrate, exercising judicial power 
ofthe State, on being satisfied on suffi- 
cient pr ounds, and where.it is necessary 
that immediate prevention .or speedy 
remedy: is desirable, to make an appro- 
priate order. . Normally an order made 
by a Magistrate under sub-s, (1) of 
Section 144 remains in force so long as 
it serves its purpose, but not. longer 
than two months. In case the danger 
or emergency or apprehension thereof 


‘is deep rooted, the State Government is 


competent by direction to extend the 
duration of, the order. The duty of 
maintaining law and . order ordinarily 
lies on the executive, -but since the 


. making of an order under Section 144 
‘involves serious 


infringement of the 
rights of the: citizens, exercise of the 
power is conditioned by a judicial 
valuation: of thé citeumstances which 
necessitate it. Whether . the .order 
remains operative for its normal dura- 
tion, or is extended’ by direction of the 


' executive, the Magisterial verdict lends 


sustenance to - it: Apprehension’ that 
the executive may abuse the power to 
extend the duration will not, in my . 
judgment, justify the Court in holding 
that the extension shifts the source of 
or vitiates the 
Magisterial evaluation. I cannot 
accept the abstract standard that every 
statute in the execution of ‘which 
fundamental rights of citizens may be 
infringed will be adjudged unreason- 
able, if within its:framework the statute 
does not provide machinery for judicial 
serutiny or for rescission of the action 
taken. Nor can I accept the plea that 
absence of machinery in the Code for 
approaching the High Court for redress 


-against the direction of the State, and 


absence of express provision for mak- 
ing. the State for rescission or altera- 
tion of the.duration constitute a test of 
unreasonableness. Reasonableness of 
a statutory provision cannot be deter- 
mined by the application of a set 
formula: it must be determined on a 
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review of the. procedural and substan- 


tive provisions of the s‘atute keeping 
‘in mind -the nature of the right 
intended to be infringed underty- 
ing purpose of the restriction can- 
templated to be imposed, gravity 
of the evil intended to be remedied 
thereby, object intended to be achiev- 
ed by the imposition of restriction, end 
other relevant ‘circumstances. 

12.° In my view, the ORE 
must be allowed and the order passed 
by the High Court set aside. ~_ 

HEGDE, J. 13... In a procecd- 
ing under Article 226 of the Constiu- 
tion initiated by. the respondents, ` -he 
High Court of Patna struck down -he 
second part of sub-s. (6) of Section 144, 
- Criminal ._Procedure Code‘ as ‘being 
violative of sub-cls.- (b), (c) and (d) of 
el. (1) of Art. 19 of the Constitution. 
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[Prs. 11-16] 
cedure Code on May 21, 
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1961. He 


‘followed up that. order by another 


order against respondents, K. 

Mishra, Sadhu Singh, P. C. Joshi, and 
M. N.- Govende on: June .20, 1961. 
Thereafter the State ` Government of 
Bihar passed an order under sub-s. (6) 
of Section 144, Criminal Procedure 
Code and notified the same in the 
Bihar Official Gazette on July 18, 1961. 


It is the validity of this notification 


that is in issue in this case. That noti- 


fication reads: 4 

“NOTIFICATION” 

: The 18th July, 1961. 
` No. 8255 C. Whereas the following 
orders have been made under the 
provision, of Section 144, Code of 
Criminal Procedure, 1898 (V of 1898) 
by Shri K. N. Mishra, City Magistrate, 


J amshedpur:- — 
To 


The State of Bihar after obtaining a 1. 


certificate from the Higa Court uncer 
Article 132 (1) of the Constitution has 
brought this appeal. : 

14. .The respondénts are not 
represented in this Court. This Court 
by its order dated April 7, 1969 <p- 
pointed Mr. . Ramamurthi, 
Advocate of- this Court as an amicus 
curiae to assist the Court at the hear- 
ing of the appeal. The Union of 
India has intervened and“it was repce- 
sented before us by Mr. B. Sen. As 
the question involved -in' this case 
directly concerns a legislation by the 


central legislature, notice to Attorrey ` 


General was also given and the Attor- 
ney General: was represented by Dr. 
Singhvi, i 

15. The only. question that 
arises for decision in. this appea® is 
whether ‘the second part of sub-s. : (6) 
of Section 144, Criminal Procedure 
Code namely . the words “unless, in 
cases. of danger: to human life, health 
or safety, or a likelihdod of a riot or 
an affray, the (State Government) by 
notification in the Official Gazette, 
otherwise directs” ‘are liable to be 
struck down as being violative of any 
of the clauses .in Art. 19. (1) of the 
Constitution. 

16. The facts leading „to the 
present proceedings are as follows: 


It appears that there was dispate l 


between two ‘sections: of workers in 
the Tata Workers Union, Jamshedpur, 
In that connection Shri K, N. Mistra, 
City Magistrate, Jamshedpur passed an 
order against respondent Verma under 
sub-s. (1) of Section 144, Criminal Pro- 


a seror : 


sary. 


Shri R. L. Vea. Jamshedpur. 

__ Whereas it has been made to 
appear to me that the President, Tata 
Workers Union, Jamshedpur, has in- 
formed you regarding the adoption of 
the resolution of ratification of no-con- 
fidence motion against you in the Gene- 
ral Body meeting of T. W. Union on 
17th May -1961, and you received the 
letter on 18th May, 1961 and still you 
have not refrained zrom attending the 
Office of Tata Workers’ Union, situated 
at K. Road, J amshedpur, and I am 
satisfied that your going to the office of 
Tata: Workers’ Union may ‘lead to a- 
serious breach of the peace, the pre- 
vention of which is immediately neces- 


wv OT K. N. “Mishra, City Magistrate, - 
J amshedput, ` specially empowered 
under Section 144; Criminal Procedure . 
Code, therefore, hereby restrain you 
from. going to the office of the Tata 
Workers’ Union, situated at K. Road; 
Bistupur, Jameshdpur, for a period of 


- 60 (sixty) days, with effect from today. 


You arë also called upon to show cause 
by 25th. May, 1961, at 6-30 A. M. -as 
to why this order under Section 144, 
Criminal Procedure Code, should- nok 
be made absolute against you. 

Given under my hand and seal of 
the Court, this the 21st day of May; 


1961: 
i Sd: K.: N. MISHRA, 
City Magistrate, Jamshedpur, 
T S 21-5-1961. 
- 2. To: . 


-(1) ‘Shri Kamla Kant Mishra, 
(2) Shri- ‘Sadhu Singh, (3) Shri P. C: 
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Joshi, and (4) Shri M. N. Govende, all 
of Tata Workers’ Union, 

Whereas the officer in charge of 
Bistupur P. S. has submitted a report 
that there is serious apprehension of 
breach of peace in respect of the Tata 
Workers’ Union Office and the same 
still continues. 

And, whereas I am satisfied that 
a serious apprehension of breach of 
peace still exists due to rivalry be- 
tween two rival groups of the Tata 
Workers’ Union. and the same (breach 
of peace) cannot otherwise be prevent- 
ed unless these four members of . the 
O. P. are prohibited from entering into 
the office and compound of the Tata 
Workers’ Union at 'K’ Road, Bistupur, 
for a further period of 30 (thirty) days, 
I, K. N. Mishra, City Magistrate, 
Jamshedpur, specially | empowéred 
under Section 144, Criminal Procedure 
Code do hereby prohibit Shri-Kamla 
Kant Mishra, Shri Sadhu Singh, Shri 
P. C. Joshi and Shri M. N. Govende 
from entering into the office and com- 
pound of the Tata Workers’ Union 
situated at ‘K’ Road, Bistupur, for a 
further period of 30 (Thirty) days with 


effect from today, the 20th June 1961, © 


and also call upon you to show cause 
why this order under Section 144, 
Criminal Procedure Code, should not 
be made absolute against you — Cause, 
if any be on 29th June, 1961, at 
6-30 A. M. 

Given under my hand and the seal 
of the Court this 20th day of June, 


1961. S 
Sd. K. N. MISHRA, | 


City Magistrate, J amshedpur, . 


. — 20-6-1961. 
' And, whereas the above orders 
‘ expire on the 19th July, 1961, and 


wheras the Grovernor of Bihar is satis- 
fied that the conditions which rendered 
these orders necessary: still exist and 
that there is apprehension ‘that they 
may continue to exist for a longer time 
and that itis necessary that , these 
orders should be extended for a. fur- 
ther period beyond the present date of 
their expiry in the interest of the 
safety of the life of the inhabitants - of 


the town of Jamshedpur and inorder | 


to avoid the risk of riot or affray.. 


Now, therefore, in exercise of the 
powers conferred by sub-section (6) of 
Section 144 of the said Code, the 
Governor of Bihar is pleased to direct 
that the above orders will continue to 
remain in force for a period of four 


A. I. R. 


months, with effect from the date of 
publication of this notification in the 
Bihar Gazette, unless previously with- 
drawn by a notification in the said 
Gazette. -> . 

By Order of the Governor of Bihar, 

M. SINHA, 

Deputy Secretary to Government.” 

17. At this stage we may men- 
tion that the validity of the orders 
made by the City Magistrate, Jamshed- 
pur on May 21, 1961 and June 20, 1961 
was not challenged in the present pro- 
ceedings. Nor was the validity of any 
portion of Section 144, other than 
mentioned earlier was assailed. : The 
validity of parts of Section 144 other 
than that impugned in the present pro- 
ceedings has been upheld by this, 
Court in (1961) 3 SCR 423 = (AIR 
1961 SC 884). . 


. 18. In order. to consider the 
validity of the impugned part of Sec- 
tion 144, Criminal Procedure Code, it 
is necessary to have before us the en- 
tire section. That section reads thus: 

"(D In cases where, in the opinion 
of a District Magistrate, a Chief Presi- 
dency ` Magistrate, Sub-Divisional 
Magistrate, or of any other Magistrate 
(not being a Magistrate of the third 
class) specially empowered by the 
(State Government) or the Chief Presi- 
dency Magistrate or the District Magis- 
trate to act under this section (there 
is sufficient ground for proceeding 
under this section and) immediate pre- 
vention or speedy remedy is desirable, 
such Magistrate may, by a written 
order stating the‘ material facts of the 
case and served in the manner 
provided by Section 134, direct any 
person to abstain froma certain act or 
to take certain order with certain pro- 
perty in his possession or under his 
management, if such Magistrate con-- 
siders that such direction is likely to 
prevent, or tends to prevent, obstruc- 
tion, annoyance or injury, or risk of 
obstruction, annoyance or injury to any 
person iawfully employed, or danger 
to human life, health or safety, or a 
distrubance of the public tranquillity, 
or a riot, or an affray. i 

(2) An order under this section 
may, in cases of emergency or in cases 
where the circumstances do not admit 
of the serving in due time of a notice 
upon the person against whom the 
order is directed, be passed, ex parte. 

(3) An order under this section 
may be- directed to a- particular in- 


1971 


dividual, or to the public generally 
‘when frequenting or visiting a partic- 
lar place. . 

(4) Any. Magistrate may, (either on 
his own motion or on the application 
of any person aggrieved) rescind, or 
alter any order made under this ssc- 


tion by himself or any Magistrate sub- 


-ordinate to him, or: by his predecessor 
in office. =. : 

(5) Where ‘such an application is 
received, the Magistrate shall afford to 
the applicant an “early opportunity of 
appearing before him-eizher in person 
or by pleader. and 


. trate rejects the application wholly or 
‘in part, he shall record in writing his 
reasons for so doing. : 

(6) No order under- this sion 
shall remain in’ force . jor more than 
two months from the making thereof, 
‘unless, in cases ‘of danger to human 
life, health or safety, or a likelihood. of 
a riot or an affray, the ‘State Govern: 
ment) by notification in the Official 
‘Gazette, otherwise directs.” . - 


19. It may be noted - that 


orders under sub-sections (1),, (2), (3), - 
(4) and (5) of Section 144 can only be . 


passed by superior Magistrates. . 

20.: This Court in Babulal 
Parate’s case, (1961) 3 SCR 423 = (AIR 
:1961 SC 884) (supra) sustained che 
validity of an order made by a Magis- 
trate under Section 144 (1) because 
of the various safeguarċs provided in 
the section. ‘It may be seen that an 
order made by. a Magistrate under S2c-= 
tion 144 (1), Criminal Procedure Code 
is open to be revised on the basis of 
any representation made by the ag- 
grieved party and is also revisable by 
the High Court. 
section shows that an order under tnat 
provision is subject tc the following 
safeguards:. ` 

(1) It has to be made by. a superior 
Magistrate; - 

(2) While making. the order the 
Magistrate has to act judicially; . 

(3) The order will 5e in operation 
for a short period —- an-order cf a 
temporary nature; 

(4) An opportunity is: given: to the 
aggrieved: party of - 
against that order; 


_(5)- Reasons have to be recorded by 


the Magistrate for rejeciing ‘an applica- 
tion under Section 144 {4} ‘and 

(6) The order of the Magistrate 
-being a judical order, it can ‘be 


An ‘analysis of the 


showing cause. 


State of Bihar v. K. K. Misra (Hegde J.) 


_ showing catse .. 
against-the order; and, ¿f . the Magis- 


‘the 


-[Prs. 18-23] S. C. 1673 
challenged in revision before the High 


„Court under Section: 435 ‘read - with 


Section 439, Criminal. Procedure Code. 


21. -It was urged by Mr. Rama- 
murthi that: whereas -the legislature 
had provided adequate safeguards in 
respect of orders made by Magistrates, 
it has failed to provide for any safe- 
guard in respect of orders made ‘by. 
State Government under the 
second part. of sub-section (6) of Sec- 
tion 144, Criminal Procedure Code; 
before making an order under that 
provision, the State Government is not 
required to make any inquiry; no op- 
portunity is given to the. aggrieved 


_party to show cause against the order; 


the order ‘made by the State Govern- 
ment need not be of a-temporary 
nature and the order of the State Gov- 
ernment is.neither” appealable nor 
revisable. Hence according to him the 


-restriction imposed on the fundamental . 


rights guaranteed to the Tespondents 
under Article .19 (1) (b) (c) (d) viz., to 
assemble peaceably without arms, to 
form associations or unions and to 
move about freely throughout India, is 
an unreasonable restriction. 


22. The State has not been con- 


‘sistent in its stand. Before the High 


Court, in its grounds of appeal filed as 
well as in the initial stage of the argu- 
ments of Mr. Goburdhan, learned 
Counsel for the State of Bihar and Dr. 
Singhvi, the stand taken was that the. 


-order made -by ‘the State Government 


is an administrative order and as such 
is not amenable to any judicial review. 
But after some ‘discussion -and after 
obviously the realising the: untenabi- 
lity. of their contention, they drastical- 
ly changed their stand and contended’ 
that the oniy operative orders are those 
made by the Magistrate, the Govern- 
ment merely extended the duration of. 
those orders: the order of the Govern- 
ment got merged in the orders of the 


- Magistrate; the extended order is open 


[j 


Procedure Code.. 


to review under sub-section (4) of Sec- 
tion 144, Crimirial Procedure Code and 
the same-is revisable under Section 435 
read with’ Section 439, Criminal Pro- 
cedure Code. : 


- 23. We shall. now proceéd . to 
consider whether. there is any. basis 
for the newline of argument advanced 
in this: Court. We -have earlier. seen 
the scheme of Section 144, Criminal 
Its: first sub-section . 
empowers the oppropniate Magistrate 





1674 S. C. {Prs. 23-25] State of Bihar v. K. K. Misra (Hegde J.) . - 


to make any order contemplated 
therein. The second sub-section con- 
fers power‘on the Magistrate to pass 
an ex parte order under certain cir- 
cumstances. The third sub-section sets 
out the person against whom the order 
made by the Magistrate can be direct- 
ed: The fourth sub-section provides 
for the review of the order by. : the 
Magistrate who made‘the order or his 
successor in office or by his superior 
either suo motu or on-the representa- 
tion made by the aggrieved party. The 
fifth sub-section: “ 
cedure to be adopted by the concern: 
ed Magistrate to deal with the re- 


presentation received. The first part. 


of the sixth sub-section fixes the period 
during which the order made bya 
Magistrate would’ be in operation. 


_Once the process set out. above comes 


to anvend the Magistrate has no fur- 
ther function. Thereafter it -is ‘clear 
he becomes functus officio in relation 
to the order made by him. The power 
conferred on the Government under 
the second part of the ‘sixth sub-sec- 
tion is an independent power. Before 
issuing any direction under that sub- 
section, - the Government has to 
examine afresh whether the danger to 
human life, health or safety or a likeli- 
hood of a riot or an affray continues 
and if it continues how long the origi- 
nal order made by :the Magistrate 
should be kept alive. . It is true, that 


the basic order is the Magistrate’s order 


but the decision that the-circumstances 
mentioned in sub-section (6) of. Sec- 
tion 144, Criminal Procedure Code con- 
tinue to exist and the original order 
should .be continued for a . certain 
period ‘of time or indefinitely is that of 
the Government. It is not a case of 
the Government order getting merged 
in the Magistrate’s order. > It is rather 
the converse. The Magistrate’s order 
is adopted by the Government as its 
own order. 
notifies its direction, the. responsibility 
for the continuance of.-the original 
order is that of the Government. Iti 
may be noted that the direction given 
by the Government has to -be notified 
in the Official Gazette. We have 
earlier seen that the:order with which 
we are concerned in. this case was 
made in the name of the Goverrior and 
signed by a Secretary to the’ Govern- 
ment. 
“adopted ‘in issuing directions under. 
Section 144 ©. Trom all: these, it is 





lays down the pro- . 


Once the -Government. 


That is the usual -procedure 


ALR 


clear that the direction in question ‘is 
an executive act of the’ State Govern- 
ment coming within Article 166 of the 
Constitution. If the direction given 
under Section 144 (6) is intended to 
merely keep alive a judicial order, 
the legislature would have entrusted 


- that function to a judicial authority as 


has been done in the case. of an order 
under Section 144 (1), Criminal Proce- 
dure Code.. ‘Further it is least likely 
that the legislature would have pre- 
scribed that such a direction should -be 
notified in the Official Gazette. If we 
bear in mind our legislative practice, 
it is difficult to accept the contention] 
that the legislature had conferred upon. 
the Magistrate power to review thé 
directions given by. the Government. 
Section 144 (4) says in clearest possible 
terms that the Magistrate may rescind 
or alter any order made under that 
section by himself or any Magistrate 
subordinate to him or by a predecessor 
in office. It is not possible to bring 
within the scope of this section. the 
order made by. the State Government.| 
If the legislature intended to bring 


. within the scope of this sub-section 


direction (which really means order) 
given by the State Government, it 
would have stated so particularly when 
it specifically referred. to. the. order 
made by:the Magistrate’s. predecessor 
in office or that made by a subordinate 
Magistrate. The scheme of the section, 
the language employed therein and our 
legislative. practice militate against the 
new line of defence adopted on behalf 


of, the ‘State of Bihar, Union of India 


and the Scene General in . this - 
Court.. l 


> 24. Froma plin adn of 
Section- 144 (6), Criminal Procedure 
Code, it is clear that the power con- 
ferred on the State Government is an 
independent power and it is an execu- 
tive power. It is not expected to be 
exercised ‘judicially. It is open to be 
exercised arbitrarily, The directions 


' given in,the -exercise of that power 


need not be of a temporary - nature. 
The ambit of that power is very, large 
and it is uncontrolled. ` 


. 25° De. Singhvi at one stage 
urged hel the only check on the exer- 
cise of that power by the Government 
is the searching scrutiny of govern- 
mental actions expected from our legis- 
Jators. We shall assume as Dr. Singhvi 
wants us to do that -the. executive 
actions- of the Government are -con=- 
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stantly being watched by the legis- 
lators. But that does not absolve this 
Court’s responsibility. To quote the 
felicitous expression of one of the il- 
Justrious former Chief Justices of this 
Court (Sri Patanjali Sastri) in 1952 
SCR 597 = (AIR 1952 SC 196) that as 
regards the fundamente! rights, the 
Constitution has assigned to this Court 
the role of a Sentinel on the qui vive. 
Proceeding further the learned Chief 
Justice observed. in that case that 
“while this Court naturally attaches 
great weight to: the legislative 
judgment, . it cannot dəsert its own 
duty to determine finally the con- 
stitutionality of an. impugn2d 
statute.” It will be neither fair nor 
just to this Court or to our Constitution 
or even to our represeniatives, if- this 
Court deserts its duty on the assump~ 
„tion that the other orgars of the Stete 
would. safeguard `.. the fundamental 
rights of the citizens. Dr.... Singhvi’s 
contention ignores. the very character 
of the fundamental rights, the basic 
principles underlying them and the 
safeguards carefully erected by our 
Constitution against the legislative en- 
croachment of the fundamental rights 


of citizens. Further it is based on ‘a 


over simplification of tke concept of 
the rule of the majority in a parla- 
mentary .democracy. It overlooks the 
fact that these safeguards are primari- 
Iy intended to protect the rights of 
the minority. Dy. Singhvi’s contention 
also overlooks the fact that the funda- 
mental rights constitute a protective 
shield to the citizens as against State 
actions. Therefore there is no point in 
saying that the’ legislators would see 
that those rights dre’ not impugned. 


26. The real question for dezi- 
sion is whether impugned restriction is 
a ‘reasonable restriction. Unless that 
restriction can be considered as a rea- 
sonable restriction, it dces not get the 
protection of Sub-Articles (3), (4) and 
(5) of Article 19, which means that 
restriction is violative of Article 19 
(b) (c) and (d).- 


27. As observed in Dr. Khare 
v. State of Delhi, 1950 SCR 519 = 
(AIR 1950 SC 211), and reiterated in 
V. G. Row’s case, 1952 SCR 597 = 
(AIR 1952 SC 196) (supra) that in con- 


sidering reasonableness of laws imps- 


ing restrictions on fundamental rights 
both substantive and procedural 
aspects of the law should be examired 
from the point of view of reasonable- 


State of Bihar v. K. K. Misra (Hegde J.) _ 


[Prs. 25-30]. ` S. C. 1675 


mess and the test of reasonableness 
wherever prescribed should be applied 
to each individual statute. impugned 
and no abstract ..standard or general 
pattern of reasonableness can be laid 
down as applicable to all cases. It is 
not possible to formulate ‘an effective 
test which would enable the Court to 
pronounce any particular restriction to 
be reasonable or unreasonable per se. 
All the attendant circumstances must 
be taken into consideration and one 


- cannot dissociate the actual contents of - 


the restrictions from™ the manner of 


‘their imposition or the mode -of put- 


ting them into practice. In other 
words in order to be a reasonable re- 


' striction, the same must not be arbi- 


trary or excessive and the procedure 
and the manner of imposition of the 
restriction must also be. fair and just. 
Any restriction which is opposed to 
the fundamental principles of liberty 
and justice ‘cannot be considered rea- 
sonable. 


28. One of the important tests 
to find out whether a_ restriction is 
reasonable is to see whether the ag- 
grieved party has a right of represen- 
tation against restriction imposed or 
proposed to be imposed. No -person 
can be deprived of his liberty without 
being afforded an opportunity to be 
heard in defence and that opportunity 
must be adequate, fair and reasonable. 
Further the Courts have to see whe- 
ther the restriction is in excess of the 
requirement or whether it is imposed 
in an arbitrary manner. 2 

29. Although the’ object of a 
restriction may be beyond: reproach 
and may very well attract the protec- 
tion of sub-arts. (1) to (6) of Art. 19, 
if the statute fails to provide sufficient 
safeguards against its misuse the opera- 
tive sections will- be rendered invalid 
~ see the State of Madhya Pradesh 
v. Baldeo Prasad, (1961) 1 SCR 970 = 
(AIR 1961 SC 293). A restriction im- 


‘posed under Section 3 (1) of the 


Punjab Special Powers Act, 1956 was 
struck down. by this Court in 1958 SCR 
308 = (AIR 1957. SC 896) on the 


‘ground that the Act did not provide 


for any time for the operation of an 
order made- thereunder nor for a re~ 
presentation by the aggrieved party. 


30. Now, adverting to the 
restriction impugned in this case, the 
power to impose the’ same is confer- 
red on the-executive Government and 
not to any judicial authority. ` There 
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is no provision to make representa- 
tion by the aggrieved party against the 
direction given by the Government: no 
appeal or revision is provided against 
that direction and the order made need 
not be of temporary’ nature. Hence, 
we agree with the High Court that im- 
pugned provision is violative of Arti- 
ele 19 (1) (b) (c) and (d) and is: not 
saved by Article 19 (3) (4) or (5). 
31. - In the result this 

‘fails and the same is dismissed. 

ORDER 


32. In accordance 
opinion of the majority the appeal is 
dismissed. 


appeal 


Appeal dismissed, 


AIR 1971 SUPREME COURT 1676 
f (V 58 C 351). 
(From. Punjab: o Dente 1965 Puni 342; 
(2) Puni 
J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. . 


In Civil Apps. Nos. 344 of 1966 and 
336 of 1969:— 

(1) The State of Punjab (In both 
the Appeals), Appellant v. Bua Das 
Kaushal, (In both the Appeals), Respon- 
dent. 

In Spl. Leave Petn. 
2203 of 1969:— 

(2) Bua Das Kaushal, Petitioner v. 
The -State of Punjab, Respondent. 

Civil Appeals Nos. 344 of 1966 and 
336 of 1969 and Special Leave Petn. 
(Civil) No. 2203 of 1969, D/- 13-10- 
1970. i 

(A) Civil P. C. (1908), Section 11 
— Constructive res judicata — Deci- 
sion in writ petition — Decision 
operates as res judicata in subsequent 
suit on same matter — AIR 1968 SC 
1370, Foll. (Para 4) 


(B) Civil P. C. (1908), Section 11 
~~ Res judicata — Waiver of plea of 
res judicata — Plea is not waived if 
necessary facts were present in the 
mind of parties and gone into by Court 
— Absence of specific plea in written 
statement and framing of specific issue 
of waiver by Court is immaterial — 
AIR 1965 Puni 342, Reversed: AIR 
1948 PC 3, Disting. (Para 5) 


“#((2) L. P. Appeal No. 169 of 1957, D/- 
19-8-1958 — Punj.) 


KN/KN/E821/70/RGC/2 


(Civil) No. 


with the. 


‘Narain J.. on August 29, 1957. 


A.L R. 


(C) Constitution of India, Art. 136 
— Delay of ten years in filing appeal 
— No reason or justification for con- 
doning delay given — Leave to appeal 
refused, (Para 5) 
Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 1370 (V 55) 
= (1968) 2 SCR 887, Union of 
India v. Nanak Singh 4 
(1960) AIR 1960 Orissa 46 (V 47) 
= ILR (1959) Cut 203, Bhupendra 
Kumar Bose v. State of Orissa 5 


- (1948) AIR '1948 PC 3 (V 35) = 


1947° All LJ 620, Medapati 
Surayya v. Tondapu. Bala 
Gangadhara, Ramakrishna Reddi 


M/s. V. C. .Mahajan and R. N. 
Sachthey, Advocates, for AEPD qn 
both the Appeals); M/s. B. 

Iyengar and M. K. Ramamurthi, se 

Advocates (M/s. Bishamber Lal and. 
H. K. Puri, Advocates with them), for 
Respondent, (In both the Appeals); Mr. 

H. K. Puri, Advocate, for Petitioner, 

The following Judgment of the 
Court was delivered by 


GROVER, J.: — The respondent 
was a Head Constable in the Punjab 
Police Force. At the material time he 
was holding the rank of Officiating 
Assistant Sub-Inspector of Police. A 
charge was levelled against him of 
having fabricated false evidence while 
investigating a criminal case. An en- 
quiry was held by the Deputy Superin- 
tendent of Police who submitted a 
report on March 25, 1954 to the 
District Superintendent finding the 
respondent guilty of the charge. The 
Deputy Superintendent called upon 
the respondent to appear before him 
on March 27, 1954 to show cause why 
he should not be dismissed frora ser- 
vice. The respondent asked for exa- 
mination of some. more witnesses. 
This -was declined. Thereafter the 
District Superintendent passed an 
order dismissing him from service, His 
appeal was dismissed by the Deputy 
Inspector-General of Police on Febru- 
ary 4, 1955. An appeal to the Inspec- 
tor General also failed on April 25, 
1956. 


2. The respondent filed a writ 
petition in the Punjab High Court 
challenging the order of his dismissal. 
This petition was dismissed by Bishan 
The 
respondent preferred an appeal under 
Clause 10 of the Letters’ Patent to a 


‘Division Bench which was dismissed 
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on August 19, 1958. Tne bench dezid- 
ed the case on the-merits and held 
that the respondent had been givem a 
reasonable opportunity to show cause 
as required by Article 311° (2) of the 
Constitution. The respondent applied 
for leave to appeal to this Court which 
was refused on May 25, 1963. 


3. On March 5, 1959 the res- 
pondent instituted a- suit for a declara- 
tion that the order oi dismissal was 
‘violative of Article 31. of thé Consti- 
tution and that he still continued t> be 
in service. The suit was contested by 
the appellant and it was dismissed by 
the trial Court on May 19, 1960. The 
decree of the trial Court was affirmed 
in appeal by -the Adcitional District 
Judge on August 18, 1961. The matter 
was taken.in second appeal to the 
High Court. D. K. Mahajan J., who 
heard the appeal framed two addi- 
tional issues on May 13, 1963 and zall- 
ed for a report of the trial Court on 
those additional issues. These issues 
were:-— ; 

(1) Whether the cecision of the 
Letters Patent Bench in C. W. 1&5 of 
1956 operates as res judicata in the 
present suit. 


(2) Whether the plea of res -udi- 
cata has been waived by the State. 


On September 13, 1963 the trial 
Court submitted. a report to the effect 
that the dismissal of the writ petition 
filed by the respondent did not operate 
as res judicata in the subsequent civil 
suit brought on the same ground and 
that.the appellant had waived the plea 
of res judicata. The appeal was <inal- 
ly heard. by the Division Bench con- 
sisting of Dua J. and Mahajan J., and 
was allowed on November 10, 1964. It 
was held that the appellant had waiv- 
ed the plea of res judicata and that the 
finding of the Courts below was 
erroneous on the question of a reason- 
able opportunity having been given to 
the respondent in the departmental en- 
quiry. The order of dismissal was 
declared to be illegal and wrongful. 


: 4, The appellant asked for 
leave to appeal to this zourt which was 
refused. A petition for special eave 
was filed to this court against 
the order of the High Court refus- 
ing to give leave. That was grant- 
ed on October 15, 1965. Another 
appeal was preferred by the appellant 
against the judgment of the Division 
Bench of the High Court dated. Ncvem- 
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ber 10, 1964. Special leave in this was 
granted and the delay was condoned. 
These appeals are Civil Appeals Nos. 
844 of 1966 and 336 of 1969. The res- 
pondent also filed-a petition for spe- 
cial leave against the judgment of the 
High Court in the writ petition which 
was decided as far back as August 19, 
1958. Special leave has not been 
granted:in that case so far. The two 
appeals and the aforesaid Special Leave 
Petition (Civil) No. 2203 of 1969 shall 
stand disposed of by this judgment. 


The question whether the decision 
in a writ petition operates as res judi- 
cata in a subsequent suit filed on the 
same cause of action has been settled 
by this court in Union of India v. 
Nanak’ Singh,. (1968) 2 SCR 887 = 
(AIR 1968 SC 1370). It has been 
observed that there is no good reason 
to preclude decisions on matters in 
controversy in writ proceedings under 
Art. .226 or Art. 32 of the Constitu- 
tion from operating as res judicata in 
subsequent regular suits on the same 
matters in controversy between the 
same parties and thus to give limited 
effect to the principle of finality of 
decision after full contest. ` À 


5. The only point which remains 
for disposal is whether the principle 
of res judicata could be waived and 
was actually waived -in the present 
case. -In Medapati Surayya v. Tondapu 
Bala Gangadhara Ramakrishna Reddi, 
AIR 1948 PC 3 at p. 7 their Lordships 
observed “. : . there was no issue on 
this point and the question of res judi- 
cata has to be specially pleaded. The 
record shows that this question was 
not argued before the High Court and 
before the trial court respondent 1’s 
pleader argued exactly the contrary of 
his present argument, namely, that the 
decision in the previous suit could not 
Operate as res judicata. That was 
obviously because two of the findings . 
in that suit were in favour of the 
alienees. Their Lordships are there- 
fore unable to accept this argument.” 
The position in the present case is en-, 
tirely different. Although no specific 
plea was taken in the written state- 
ment nor was any issue framed before, 
the trial court but the necessary facts: 
were present to the mind of the par- 
ties and were gone into by the court. 
It was stated in the judgment of the 
trial court that the plaintiff before 
seeking the remedy of filing a regular 
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suit had moved the High Court in the 


_ writ petition, The judgment in the 


writ petition had been placed on the 
record. After referring-to a decision 
of the Orissa High Court in Bhupindra 
Kumar Bose v. State of Orissa, AIR 
1960 Orissa 46, in which the view was 
expressed that a.judgment in a writ 
petition. was binding and conclusive bė- 


tween the parties, the trial court held - 


that the previous judgment .in the 


writ petition was binding. on the par-=. 


ties in the present case. The judgment 
of the first appellate court was on simi- 
lar lines.- When the appeal came 
before D. K. Mahajan J., on May 13, 
1963 he particularly noticed the :deci- 
sions of the courts below in respect of 
the bar of res judicata but since it had 


been argued before him that in. the 


absence of a specific issue prejudice 
had been caused to the: present res- 
pondent he framed the two issues 
which have been mentioned before and 
called for a report on those issues from 
the trial court. There the respondent 
had ample opportunity to lead evi- 
dence relevant to those issues. We are 
wholly unable to understand how’ in 
the above circumstances any question 
of waiver could arise. when the point 


‘thad throughout been under considera~ 


tion and discussion: and how the ap- 
pellant could be precluded from press- 
ing that point before. the High Court. 
It has been urged on behalf of the res- 
pondent that in the interest of justice 
we should grant special leave against 
the judgment in the writ petition which 
was delivered in August’ 1958. The 
delay which has been sought to be 
condoned is of nearly 10 years and we 
find no reason or justification for con- 
doning the same. The :petition for 
special leave is therefore dismissed. 


6. Civil Appeal No. 336 of 1969 
is hereby allowed and the judgment of 
the High Court is set aside. The suit 
of the respondent shall stand dismiss- 
ed. Consequently Civil Appeal No. 844 
of 1966 becomes infructuous and is 
dismissed on that account, In view of 
the previous orders, the appellant shall 
bear the cost of the respondent in both 
the appeal in this Court, 


Order accordingly. 
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Mst.. Jamshed Jahan Begum ‘and 
others,. Appellants v. Lakhan Lal and. 
others, -Respondents. 

` Civil “Appeal No. 
D/- 25-9-1969. 

(A) Debt Laws. — U. P. nme 
bered Estates Act (25 of 1934), Sec- 
tions. 24, 18. — ‘Debtor's property 
other than proprietar? rights in land’ 


1016 of 1966, 


.— Bhumidhari rights are not proprie- 


tary rights — (Tenancy Laws — U, P. 
Abolition -and Land Re- 
forms Act, 1950 (1 of 1951), S. 18). 
Though at an early stage the ere- 
ditor is a mortgagee, | it is only a simple 
money decree that is granted to him 
under, S. 14 (7) and his rights as against 
the mortgage security are extinguish- 
ed under S. 18. - 
Bhumidhari rights granted under 
S. 18 of the U. P. Act 1 of 1951 are 
new rights conferred on the interme- 
diary and are.no part of proprietary 
rights which the landlord had prior to 
vesting of the estate in the State. Thus 
they being rights other than propri- 
etary rights the decree-holder under 
the U. P. Encumbered Estates Act can 
proceed against them under S, 24 read 
with S. 18 of the Act... AIR 1961 SC 
1790, AIR 1962 SC 1464, AIR 1969-SC 
971, Distinguished. ... (Paras 19, 20) 
(B) Debt Laws — U. P. Encumber- 
ed Estates Act (25-of 1934), S. 19 (2) 
(b) — Scope — Interest or rights of 
debtor néed not be mentioned in the 
decree — Nature‘and extent of pro- 
perty as being liable to attachment and 
sale is only to be mentioned. (Para 21) 
(C) Tenancy Laws — U. P. Zamin- 
dari Abolition and Land Reforms Act 
1950 (1 of 1951), Ss. 6 (a), 18 — Trees 
constituting grove do not vest in State 
—They can be proceeded against under 
S. 24 of U. P. Encumbered Estates 
Act (25 of 1934). (Debt Laws — U, P. 
a ae Estates Act (25 of 1934), 


Grove is something different from 
with 
grove-lands and trees separately: From 


*(Revision No., 2-ÆE of 1964-1965, D/- 
eae — Board of Revenue 
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among. the trees such of the trees as- 


constitute. a grove have been excluded 
-from the operation of S. 6 (a). They 
do not vest-in the State and - carnot 
form the subject .of. creation of Ehu- 
midhari rights under S. 18. They be- 


ing the debtor’s property. -re liable to. 
be proceeded: with in execution urder . 


; Encumbered. Estates 
“Act. ox. (Paras - 23; 24) 
Cases Referred: ‘Chronological Paras 
~(1969) ‘AIR 1969 SC 971 (V. 56)= 
. Civil Appeal No. 36& of 1966, : 
. D/- 7-3-1969, Shivashankar. ` 
Prasad: ‘Sah. ve ‘Baikunth Nath 
Singh r: “17 
(1962) ATR: 1962 ‘sc 1464: iv 49)= 
(1962) Supp 3 SCR 564, Kri- 
shna Prasad v. ‘Gouri: Kumari 
-~ Devi 6,16 
(1961) AIR- 1961 st 1790 (V. 48)= 
(1962) 2 SCR 441, Rana’ Sheo ' 
Ambar Singh v. Allahabad Bank. 
Ltd., Allahabad . 6, 13, 14, 20 


M/s. J: P. Goyal and S. M. Hanif, 
for Appellants; ae a V. Gupte, Sr. 
Advocate, (M/s. G 
Maheshwari with him), for Respondents 
Nos. 1 to 3. 

The following Jucgment of tha 
Court was delivered by 


VAIDIALINGAM, -J.:. The “ques- 
tion that arises for consideration in 
this appeal, by special leave, is as to 
. whether the bhumidhari rights. and 
` trees belonging to,..the appellants can 
be proceeded against and sold for res- 


S. 24 of U. P. 


lisation of. the debts ċue. to -the . res~ 


ponderfts under the U. P. Encumb=red 
Estates Act, 1934 (Act XXV of 1934) 
as amended (hereinafter referred: to as 
the Encumbered Estates Act}, The 
contention. of. the. appellants is that 
they cannot be sold, whereas, accord- 
r the respondents, they can be 
sol 

2 The predecessors-in-interest of 
the appellants were landlords owning 
immovable properties, including agri~ 
cultural Jand, trees, groves and well, 
‘situate in’ the various villages in the 
District. of.. Saharanpur. They. were 
very heavily indebted, the debts. teing 
both secured and unsecured, payable 
by them to the creditors. The reoi- 
dents. were among the secured credi- 
tors to whom large amounts were due. 
On or about March 26, 1936 the appel- 
lant’s predecessors-in-interest filed an 
_ application under S. 4 ‘of the Encum- 
bered Estates Act to the Collector for 


D. Gupta and. E. F.. 
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determination of their debts. As requir- ` 
ed. by S. 6-of the said: Act, the Collec- 

tor forwarded this application to the 

Special Judge, Saharanpur, appointed 

under S. 3 of the said Act and the said 

application was registered as Suit No. 

23 of :1936. - After complying with the’ 
other formalities under the Encumber- 

ed Estates Act, the. Special Judge, on 

December 23, 1936 passed a decree 

under S. 14 (7) of the Encumbered Es- 

tates Act. The said decree was amend- . 
ed :on . January .23;:1938. The Special 

Judge granted a decree in favour of 

respondents 1 to 3-for two sums of 

Rs. 36;000/- and Rs. 25,000/- on loans 

secured ovér properties mentioned in 

Schedules: A, -B and C of the decree. 

They were also granted a decree. for 

Rs. 9,000/- -which .was ‘the decree debt . 
for the. paymenf of which the mother . 
of the daughters had. stood surety. 
Over and above these amounts, the-res- 
pondents. were . given a: decree. for 
Rs. 3, 500/- for an unsecured . debt. 


3. “The liquidation proceedings 
which were started under the Encum- 


‘bered Estates- Act and were pending 


before the Collector were stayed till 
1954 in view of the contemplated legis- 
lation for abolition of zamindary, the 
Uttar Pradesh Zamindari Abolition and 
Land Reforms Act, 1950 (U, P. Act 1 
of 1951) (hereinafter referred to as the 
Abolition Act), and the. appellants’ 
estate“ vested on' July 1,°:1952 in the 


State by virtue of the notification i issu- 


ed under Section 4 (1) of that Act. 
The . liquidation proceedings pending 
before the Collector under thè Encum- 
bered Estates Act were reopened’ in 
the. year 1955: On May 15, 1959 the 


-respondénts-made an ‘application to the 


Assistant Collector: of Saharanpur (to 
whom powers ‘of the ‘Collector, for the 
purposes of Section 24 of the Encum- 
bered: Estates Act had been delegated) 
to recover the amounts decreed to 
them by the Special Judge by proceed-. 
ing against the bhumidhari rights and 
trees belonging to’the appellants and 
to‘auction the same. under Section 24 
of the..Encumbered Estates Act. The 
appellants filed objections, briefly, to 
the following effect. The decree 
holder is not entitled to proceed against 
the bhumidhari rights or the trees in 
their possession. The decree-holders’ 
debts are secured debts and they are 
entitled only to three-fourths of the 
Zamindari Abolition and Rehabilitation 
Grants and that they are not entitled 
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to get anything. more under the decree. 
The list forwarded by the Special 
Judge does not refer to any of their 
Tights now sought to be attached and 
therefore. no execution can be levied 
against such -properties. Bhumidhari 
‘rights accrued ‘only after the abolition 
of the zamindari and as such, they can- 
not be proceeded against for realisa- 
tion of the decreed amounts. The 
Assistant Controller, by his order dated 
. February 21, 1961 ‘upheld the objec- 
tions of the appellants debtors and dis- 
missed the application of the, decree- 
helders-respondents for sale of bhumi- 
dhari and other rights in the proper- 
ties mentioned by them. The basis on 
which the Assistant Collector declined 
to allow execution to proceed was that 
bhumidhari rights represent the. pro- 
prietary rights. which the ‘zamindars, 
on the abolition of the estate, were aÙ 
lowed. to retain; by. the Abolition Act: 
In substance; those rights were the ori- 
ginal proprietary. rights, though a new 


name of bhumidhari rights was given’ 


to them. ~ 
‘The respondents challenged 


4, 
this order of the Assistant Collector in ’ 


appeal, under S.°45 (3) of the Encum- 
bered Estates Act, before the Commis- 
sioner, Meerut Division, who, by’ his 
order dated March 24, 1965 reversed 
the order of the Assistant Collector 
and held that the trees and bhumidhari 
rights of the appellants could be, sold 
in. execution of the decree., The view 


of the Commissioner is that such rights’ 


are rights other than. proprietary 
rights. The prohibition contained in 
the Encumbered Estates Act is only 
regarding the sale of proprietary rights 
and bhumidhari rights not. being pro- 
prietary rights could . be poet 
with in execution. 


5. The appellants filed a revi- 
sion, under S. 46 (2) of the Encumber- 
ed Estates Act, before the Board of 
Revenue. The two contentions, that 
were raised by the appellants, before 
the Board of Revenue were: (i) bhu- 
midhari rights are -proprietary rights 
in land and as such, no execution can 
levy against such rights: (ii) the bhu- 
midhari rights sought to be proceeded 
against have not been mentioned in the 
list of properties sent by the Special 
Judge to the Collector under S. 19 of 
the Encumbered Estates Act and there- 
fora they cannot be sold in liquidation 
proceedings under Chapter -V of the 
Encumbered Estates Act. Both these 


midhari rights 
. rights and so long as there is no prohi- 
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contentions were rejected by the Board 
of Revenue who, by their order dated 
October 15, 1965 confirmed the order 
of the Commissioner and dismissed the 
appellants’ revision petition, The 
Board of Revenue has held that bhu- 
are not ` proprietary 


bition under the Abolition Act to pro- . 
ceed against them, the decree-holder 
was entitled to, attach and sell’ those 
rights. . The Board further held that 
the properties have been mentioned in’ 
the list sent by the Special Judge and 
the. nature of the rights; viz. bhumi- 
dhari rights, could not have been men- 
tioned on the date when the list was 
sent because such rights were obtained . 
by the appellants long thereafter. It 
is against this order of the Board that 
the appellants have come up to this 
Court in’ appeal. 


6. Mr. Goyal, laa counsel 
for the appellants, urged: that the 
decree obtained by the respondents 
under the Encumbered Estates Act, as 
provided under S. 14 (8) thereof, ‘shall 
not be executable within U. P. except 
under the provisions of this Act.’ S. 19 
of the Encumbered Estates Act pro- 
vides for the Special Judge informing 
the Collector of the nature and extent 
of the property mentioned in the notice 
under S. 11. which he has found to be 
liable for attachment and sale in satis- 
faction of the debts of the applicant. . 


‘Section 24 provides. for the Collector 


realising the value of such of the de- 
btor’s property other than the propri- 
etary right in land as shall have been 
reported by the Special Judge under 
the provisions of sub-s. (2) of S. 19 to 
be liable to attachment or sale. Hav- 
ing due regard to these provisions, the 
counsel urged that the bhumidhari 
rights granted to the appellants under 
the Abolition Act, having not been 
admittedly reported: by ‘the Special 
Judge, cannot be proceeded against in 
execution under the Encumbered Es- 
tates Act. The -counsel further urged 
that bhumidhari rights are special and 
new rights given under the Abolition 
Act tothe former’ proprietors of the es- 
tate which vested in the State. Those 
rights cannot be proceeded against for 
realisation of the debts due to the res- 
pondents: Counsel referred us to the 
material provisions of the Encumber- 
ed Estates Act and the Abolition Act 
in support of the above contentions. 
Mr. Goyal also urged that the rights 
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of the respondents, if any, are oniy to 
proceed against the 


midhari rights are new. and special 
rights, Mr. Goyal referred us to two 
decisions of this Court in Rana Sheo 
Amber Singh v. Allahebad’ Bank Ltd., 


Allahabad (1962) 2. SCR 441 = (AIR - 


1961 SC 1790) and-Krishna Prasai v: 
Gauri Kumari Devi, (1962) Supp 3 SCR 
564 = (AIR 1962 SC 1464). 

T. On the other. hand, Mr; 
Gupte, Tearned counsel for the reszon- 


dents, urged .that the respondents are- 


executing the decree strictly in ac- 
cordance with the provisions of the En- 
cumbered Estates Act. In this zon- 
nection, counsel pointed out that what- 
ever rights of the ‘respondents, as 
` mortgagees, originally might have 
‘been, the decree passed under the En- 


cumbered Estates: Act, under S. 14 (7) 


(b) (i), ‘in favour of the responden's is 
only a simple- money decree. . Tk2re- 


fore the ‘provisions dealing with the 


rights of a mortgagee in respect of an 
estate- under the Zam‘ndari Abol-tion 
Act do not have any material beaming. 
He also referred to Section 18 of the 
Encumbered Estates Act to show - that 
the effect of -a decree of- a Sp2cial 
Judge under Section 14 (7) is to ex: 
tinguish the previously existing rizhts 
of mortgage ‘or security. The prover- 
- ties which are sought to be proceeded 


against are clearly referred to by the. 


Special Judge in the decree sent tc: the 
Collector under Section 19 of the En- 
cumbered  Estafes Act. Under cl (b) 
of Section 19 (2) it was only necessary 
to state the nature and extent- of the 
property and the Special: Judge has in- 
formed the Collector cf those par<icu- 
Jars. Section 24 gives- power to the 
Collector to realise the value of such 
of the debtors’ property as has’ seen 
reported by the Special Judge under 
sub-section (2) of Section 19. ‘% is 
against such property that the respon- 
dents are proceeding against for reali: 
sation. of their dues. Mr. Gupte fur- 
ther urged that the fact that at the 
time when execution -is levied. the 
right of thé. appellants is the bhuumi- 
dhari rights in those identical prcper- 
ties is not of any consequence, - The 
decisions relied on by Mr. Goyal, the 
counsel points out, had no occasicn fo 
deal with the rights of a. creditor 
under thé Encumbered Estates Act He 
further pointed out that there is no 
provision in- the Abolition Act barring 
1971 S. C/106 IX G2 


compensation . 
awarded under the Abolition Act. -In. 
support of his contention.that the bhu-: 
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attachment and sale of bhumidhari 
tights. The counsel finally urged that 
the main. purpose of the Encumbered 
Estates Act was to help to preserve 
the proprietary rights: of land-owners 
in U. P. and. at the same time to evolve 
a` machinery to liquidate their rights. 
It could not be the intention of. the 
Legislature on the one hand to pre- 
serve property . rights in Jand even 
though ‘it is encumbered with heavy 
debts and on the other to provide the 
creditors no machinery for realisation 
of their dues. 


8. -Tt will be’seen from the aval 
contentions set out above that the main 
question that arises for consideration 
is as to whether the bhumidhari rights 
of the appellants obtained by them 
under the Abolition Act can -be pro- 
ceeded with for realisation of the 
decree obtained by the respondents 
under the provisions of the Encumber- 
ed Estates Act. This takes us to a con-- 
sideration of the material provisions of 
the Encumbered Estates Act and the 
Abolition Act. 


9. - The object of the Encumber- 


‘ed Estates Act is to provide for relief 


of encumbered estates in U. P. S. 2 
defines among other expressions, ‘debt’, 
and’ and ‘landlord’...Section 3 deals 
with the appointment of a Special 
Judge. Section 4 provides for the land- ` 
lord who is subject to or whose im- 
movable :property or any part thereof 
is encumbered with private debts, for 
making an application within the time 
mentioned therein to the concerned 
Collector - ‘requesting that the - provi- 
sions. of the Encumbered Estates Act 
be applied to him. The landlord has 


-to state in the application the amount 


of private debts as also his public 
debts, both decreed and undecreed. 
Section 6 deals with the transmission 
to the Special Judge of the application 
received by the Collector under Sec- 
tion 4. The Collector has also- to in- 
form the Special Judge of any public 
debts outstanding against the land- 
lord.. Section 7 deals with the conse- 
quence of acceptance off an applica- 
tion by the Collector.. In brief,--all 
pending proceedings excepting proceed- 
ings by way of: appeal. or revision 
stand stayed and all attachments and 
other execution processes are declared 
null and void. No fresh suit or other 
proceeding excepting: an appeal or re- 
vision. against a decree.or order can be 
instituted in: any civil. or revehue 
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Court. Section 8 deals with the 
Special Judge who has. received an 
application: under Section 6 calling 
upon the applicant-landlord to submit 
a written ‘statement containing full 


- particulars regarding the public or 


private debts to which the landlord is 
subject or his immovable property: is 
encumbered, the nature and extent of 
the landlord’s proprietary rights in 
land, the nature and extent of his pro- 
perty liable to attachment and sale 
under Section 60, C. P. C., and the 
names and addresses of his creditors: 
Under S. 9, the Special Judge has to 
publish in the Gazette a notice calling 
upon all persons having claims in res- 
pect of private debts, both decreed and 
undecreed, against the landlord or his 
property. Section 10 provides that 
every claim made under S..9 should 
contain full particulars of the claim 


and also to the extent possible the ` 
Yiature and extent of the Iandlord’s 


s pro- 
prietary rights in land as also the 
nature and extent: of the Jandilord’s 
property other than proprietary. rights. 
Section 11 requires the Special Judge 
to publish a notice specifying the pro- 


perty mentioned by the landlord under. 


S. 8 and by a claimant under 8. 10.. It 
also provides for any’ person. having 
any claim to the property mentioned 
in such notice of making an appa 


` tion to the Special Judge specifying his 


claim and for investigation by-the Spe- 
cial J Fudge whether the property speci- 
fied in the claim or any part thereof 
is liable to attachment; sale or.mort- 


gage-in - satisfaction ‘of the applicant.. 


Section 14. empowers the Special J udge 
after giving the necessary notices -in 
that behalf, to examine each claim and 
determine the - amount, ‘if. any, due 
from- the landlord to the claimant on 
the date of the application under Sec~ 
tion 4. Section 14 (7) (b) provides for 
the Special Judge, on finding -that an 
amount is due to the claimant, to pass 
a simple money decree. Sub-s. (8) 
states that every decree passed under 
sub-s. (7) shall be deemed to be a 
decree of a Court of competent juris- 
diction but shall not- be executable 
within U. P. except under the provi- 
sions’ of the Encumbered Estates Act. 
Section 18, dealing -with the effect of 
the finding of the Special. Judge states 
that the existing relationship between 
the debt and the property. which is. 
charged or mortgaged for that: -debt 
are, extinguished and the decree that 
is given by the Special Judge is stated 


‘tent thereafter provided. 
‘Teady been noted that under Sec. 14 
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to substitute for tħe previous rights a 
right to recover the amount of the 
decree in the manner and to the ex- 
It has al- 


it is only a simple’ money decree ` 
that is passed. by the Special 
Judge.. Section 19 provides for. the 
transmission of the decrees. pass- 
ed by: the Special Judge te the 
Collector for execution in .accord- 
ance with the provisions of Chapter V. 
The Special Judge is also to inform the 
Collector of the nature and. extent of 
the property mentioned in the notice 
under-S. 11 which he has found to be 
liable to attachment or sale in execu- 
tion of the debts of the applicant. In 
the case before us there is no contro- 
versy that the Special Judge has com 
plied with this provision. 


“10. Chapter. V deals with exe- 
cution of decrees and liquidation of 
debts and. S. 24 provides for. the Col- 
lector to: whom the decree has been 
transmitted ‘by the Special Judge under 
S. 19 to. proceed. to realise the value of 
such of the debtor’s property other 
than proprietary rights in land as shall 
have been reported by... the Special 
Judge under the provisions of S. 19 (2) 
to be, liable-to attachment and sale. In 
this connection, it may be stated that 
the question that. will arise for. consi- 
deration is whether bhumidhari rights 
are ‘the debtor’s property other than 
proprietary rights in land’. If they are 
not proprietary rights in land then 
under this section they are liable to 
be sold under auction because the 
nature and extent of the property has 
been mentioned by the Special Judge 
in his report under S. 19 (2) to be liâ- 
ble to attachment and sale. 


11... From.the provisions referr- 


-ed to above, the Scheme of. the En- 


cumbered Estates Act appears to be as 
follows. Any landlord who is encum=' 
bered with private debts can make an 
application to the prescribed authority 
for applying.the provisions of that Act. 
The Special Judge, after making the 
necessary. publication, calls for clai- 
mants against the landlord and also 
ascertains the property of the debtor. 
He then examines the claimants and 
determines the amounts of: debt due 
and passes a decree under S. 7 of the 
Encumbered Estates Act if amounts 
are found to be due; but even though 
the amount may have been charged on 
the property, the Special Judge passes 
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only a simple money decree. Urder 
S. 14 (8) the decree so passed is deam- 
ed to be a decree of a Civil Cour: of 
competent jurisdiction and it shall not 
be executable except under the provi- 
sions of the Encumbered Estates Act. 
Once the matter goes within the juris- 
diction of the Special -Judge the exist- 
ing relations between the debt and the 
property which is charged or. mortgag- 
ed for that debt are extinguished and 
the decree is only a simple mmmey 
decree and not a mortgage decree. The 
mode of execution is then describe in 
S. 19 under which the Special Judge 
transmits the decrees for execution to 
the Collector informing the letter 
among other matters of the nature and 
extent of the property which he has 
found to be liable to attachment or sale 
in satisfaction of the cebts. The Zol- 
lector, under S. 24, has to realise the 
value of the debtor’s property other 
than proprietary rights in land. In the 
case before us we have already referr- 
ed to the various stages leading u> to 
the respondents obtaining a decree and 
the decree being transmitted for axe- 
cution, as well as the final order of the 


Board of Revenue, accepting the right.. 


of the respondents to levy execttion 
ara the bhumidhari rights in the 


12. Under the Abolition Act, 
there is no controversy, that the estate 
of the appellants vested.in the State 
on July 1, 1952 by virtue of the noti- 
fication issued under 5. 4. Section 3 
defines the various expressions. Dec- 
tion 4 deals with vesting of estates in 
the State on the issue of a notificetion 
thereunder. Section € deals with the 
various consequences of the vesting of 
an. estate in the State. Clause (rt) of 
Section 6 provides that no claim ‘or 
liability enforceable or incurred be- 
fore the date of vesting by or against 
such ‘intermediary for any mney, 

‘which is charged on or is secured by 
a mortgage of such estate or part 
thereof, shall, except as providei in 
Section 73 of the Transfer of Pro- 
perty Act 1882, be enforceable against 
the interests of such third person. See- 
tion 18 deals with settlement of certain 
items with intermediaries or culciva- 
tors as bhumidhars. It is the claim of 
the appellants that under this section 
they have been given rights of a 
‘phumidhar in respect of the proper- 
ties which are now sought to be sold 
by the respondents in execution. Sec- 
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tion 199 provides that no bhumidhar 
shall be liable to ejectment. 


_ 13. We have not referred 
very elaborately to the provisions of 
the Abolition ` Aet or its scheme, 
because these have been considered in 


_the previous judgment of this Court 
‘in Rana Sheo Ambar Singh’s case, 


(1962) 2 SCR 441 = (AIR 1961 SC 
1790). It is enough to state that no 
provision in the Abolition Act prohi- 
biting the attachment and sale of the 
bhumidhari rights have been brought 
to our notice by Mr. Goyal. ; 


14. In Rana Sheo Ambar Singh’s 
case, (1962) 2 SCR 441 = (AIR 1961 
SC 1790) tħe facts were briefly as fol- 
lows. The proprietor of an estate ħad 
executed a simple mortgage of his pro- 
prietary interest in the estate consist- 
ing of 67 villages to. the Allahabad 
Bank Lid. The Bank obtained a decree 
and while execution proceedings were 
pending, the Zamindari Abolition Act 
was passed by virtue of which the es- 
tate vested in the State and, consequ- 
ently, the decree-holder Bank could no 
longer sell the rights of the proprietor 
in the 67. villages, mortgaged to it. The 
Bank made an application to the exe- 
cuting Court to realise the amounts 
due to it by proceeding against the 
rights of the judgment-debtor as 
remained in him after the coming into 
force of the Abolition Act. One of the 
rights. of the judgment-debtor which 
were sought to be proceeded against 
was the bhumidhari right created 
under S. 18 of the Abolition Act. The 
case of the Bank was that the judg- 
ment debtor’s proprietary rights in 
grove land and sir and knoudkast lands 
had ‘been continued under S. 18 of the 
Abolition Act and that, in any event, 
they constituted substituted security 
in place of the -original proprietary 
rights mortgaged. The judgment de- 
btor raised objections to execution be- 
ing taken against his bhumidhari rights. 


‘The High Court upheld. the view of 


the executing Court that execution 
could proceed against the bhumidhari 
rights. This Court reversed the judg- 
ment of the High Court and held that 
the proprietary rights in sir, khudkast 
lands and groves vested in the State 
on the issue of a notification under 
S. 4. This conclusion was reached after 
rejecting the contention of the decree- 
holder that the proprietary rights in. 
sir, khudkast and grove lands did not 
vest in the State and that those rights 





1793 of ATR): 
“We are of opinion that the pros- 
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were continued nthe landlord under 


S. 18. This Court further held that 
the Legislature . was creating .a new 


right under S. 18 and the old propris 


etary right in sir, khudkast and-inter- 


mediaries’ grove land had already. vest- 


ed in the State under S. 6, and further 
observed, at p. 448 (of SCR) = 


x 4 


prietary. rights in- sir and khudkasht 
land and in grove Tand have. vested in 
the State and what is conferred on:.the 
intermediary by S. 18 is a new right 
altogether which he never had:, and 
which could not therefore have | “been 
mortgaged in 1914.” 


In the later part- of the fudemnedit’ it 
was further held that the bhumidhari 
rights created under S. 18 are not: com- 
pensation and: that they are special 
rights conferred on the.- intermediary 
by virtue of his cultivatory. possession 
of lands -comprised... therein. and: that 
the decree-holder cannot enforce his 


. rights under the mortgage by- sale of 


the bhumidhari rights created in favour 
of the landlord under ‘S..18, so far as 


_ sir, grove land and khudkasht Tands 


are concerned and that he. can only: 
follow the ‘compensation money under 
S. 6 (A); the Court finally rejected the 
contention that bhumidhari rights can 
be followed as substituted security: 


15. -© Tt will be seen that in the 
decision cited ‘above this Court -was 
considering the rights of a mortgagee 
as such to. proceed against the bhumi- 
dhari rights and it was in that connec- 


tion, in view of.the specifice provision. 


under S. 6 (h) of the Act-and the nature 
of the new rights created under S:.18, 


that this Court held that the mort- 


gagee was not entitled to Jevy execu- 
tion against the bhumidhari rights. The 
said decision also Jays down .that the 
bhumidhari rights granted under S. 18 
were new rights created by the legis- 
lature and the old: proprietary right: in 
the land had already vested under sec- 
tion 6.in the State. It. is also clear 


from. the said decision that bhumidhari. 


rights created under S. 18 are not com- 
pensation and that they are special 
rights conferred on the intermediary 
by virtue of his. cultivatory possession 
of the Jands comprised therein and 
bhumidhari rights cannot also be pe 


_sidered as substituted security. 
point to be noted, and which. has Been 


emphasised in that. decision, is that’ all 


(at p: me 
ing 


“the Bihar Act.” 


A.LR, 


proprietary rights in the land had vest- 
ed in the State and that no part of the 
proprietary rights remained in the 
landlord after the vesting of the estate 
in the State.. It is further to be seen 
from that decision that the bhumidhari 
rights are no part of proprietary ‘rights 
which the landlord had, prior to ‘vést- 


16. ` In Krishna ‘Prasad’s case, 
(1962) Bisa 3 SCR 564. = (AIR 1962 
SC. 1464) the question that arose for 
consideration’ was whether under the 
Bihar Land Reforms Act, 1950 (here- 
inafter called the Bihar Act) it was 
open to a mortgagee-decree holder of 
an estate which had vested in the State 
to levy execution personally against 
the mortgagor by attachment and sale 
of other properties of the-mortgagor. 
It was:ħeld. by this. Court, after a 
review of the provisions of the Bihar 
Act which were more.or Iess substan- 
tially the samé- as. those of the Aboli- 
tion Act, that’ the compensation pay- 
able on acquisition of à. mortgaged 
estate ħad been made a kind of substi- 
tuted security agairist which the mort- 
gage claim could be enforced under 
Tt was further held 
that execution, by. way of a personal 
decree, could only be done eventually 
if. the realisation from the compensa- 
tion amount was found insufficient to 
satisfy the decree. 


- 17. “We may also refer to the deci- 

sion of ‘this .Court in Shivashankar 
Prasad Sah v. Baikunth Nath Singh, 
Civil Appeal No: 368 . of 1966, D/- 7- 
3-1969 = (reported in ATR 1969 SC 
971). That decision had, again, to 
deal with the rights of a mortgagee- 
decree ‘holder to proceed against the 
Bakasht lands of the judgment debtors 
and that right had to be decided under 
the Bihar Act... Section 6. of this Act, 
corresponds more or less to Section 18 
of the Abolition Act. In dealing with 
the scheme of the Bihar Act and in: 
particular, the effect of: Section 6 this 
Court observed: :..-. 

' “Reading Sections 3, 4 and 6 
together, it follows that all Estates 
notified under Section 3 vest in the 
State free of all encumbrances. The 
quondam proprietors and tenure- 
holders of those Estates Tose all in~ 
terests in‘ those Estates. . As propriė- 
tors they retain no interest in respect 
of them whatsoever. - But in respect óf 
the lands enumerated in Section 6 the 
State settled. on tħem ` the rights of 
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raiyats. Though in fact the vesting af 


the Estates and: the deemed settlement. 


of raiyats in respect of certain classes 


of lands included. in. the Estates toox 


place simultaneously, in law the two 
must be treated as “different trans- 
actions; first there was a vesting af 
the Estates in: the State absolutely, and 
free -of all -encumbrances. 
followed the deemed :sattlement by 
the State of raiyat’s rights on the 
quondam. proprietors. Therefore in 
law it would not be correct to say 
that what vested in the State are only 
those interests not ‘coming within Sec- 
tion 6.”. 

Finally this Court held that the mort- 
gagee-decree holders’ only remedy was 
to establish -their claim under the 
Bihar Act and’ get compensation and 
that they cannot levy execution against 
the Bakasht lands. 


18. In our opinion, none of the 
decisions referred to above, assists the 
appellants. Those decisions . were 
directly concerned with the rights cf 
the mortgagees as such to levy exect~ 
tion either as against the bhumidhari 
rights or personally against the mort- 
gagor or against his other ‘properties. 
The right'to levy execution was clair- 
ed by the decree-holders’ as mort- 
gagees after the: estate mortgaged fo 
them had vested in the -State, under 
the relevant Acts. Under those 
circumstances, this - Court held thet 
the mortgagees’ remedy was only to 
proceed against the compensation 

money as provided under the material 
provisions of the statute governing the 
same, None of those decisions hal 
occasion to consider the question thet 
now arises for consideration before 
us, viz., the rights of a decree-holder 
under ‘the. ‘Encumbered Estates Act. 


` 19. - We have already referred 
to the nature ‘of the decree that hes 
been obtained by the respondents. 
Though at an earlier stage they were 
mortgagees, it was only a simple money 
decree that was granted to them under 
Section 14 (7) of the Encumbered 
Estates Act and their rights as against 
the mortgage securities had been ex- 
tinguished under S. 18 of the Encum- 
bered Estates Act. In this view, S. 6 


th) of the Abolition Act, relied on ty ` 


Mr. Goyal, does not assist. him. It is 
no doubt true that the decree obtained 
by the respondents shall- not be exe- 
cutable except under the provisions of 
the Encumbered Estates .Act. 


Then . 


Jamshed Jahan v. Lakhan Lal (Vaidialingam J.) [Prs. 17-20] S. C. 1685 


nature and extent of the property lia- 
ble to attachment and sale in satis-| - 


- faction of the debts due to the respon- 


dent, as required under Section 19 (2) 
(b) of the Encumbered Estates Act 
have all been furnished in the decree 
granted. under Section 14 (7) by the 


‘Special Judge and transmitted to the 


Collector , under Section 19. There- 
fore, when the respondents: approach- 
ed the Assistant Collector on May 15, 
1959 with an application. to recover 
their debts from the bhumidhari rights]: 
of. the appellants, they. were only in 
the position -of holders of simple 
money decrees.. If so, execution can 
be levied normally from any property 
or rights which are. liable to be 
attached or sold. unless there is any 
prohibition. imposed by. the statute. 
Section: 18, after -extinguishing the 
rights in the property that may have 
been held under a mortgage or secu- 
rity, specifically provides that where 

any decree is given by the. : 










extent prescribed. : Section 24 gives a 
right to the decree-holders to recover. 
their dues from the property of a 
debtor other than -proprietary rights in 
Jand. Therefore, the question is whe-| 
ther the bhumidhari rights conferred 
on the appellanis under Section 18 of 
the Abolition Act are property . ‘other 
than proprietary - rights in land. If 


of the Encumbered Estates. Act. 

20. The decisions of this Court,- 
referred to above, ‘clearly Jay down. 
that the proprietary rights of the land-. 
lord in the land vest in the State on 
the passing of the relevant Abolition 
Acts. It has also been emphasised in 
Rana Sheo Ambar-Singh’s: Case, (1962) 
2. SCR 441 = (AIR 1961 SC 1790) and 
as is also clear from Section 6 of the 
Abolition Act — that all rights, title 
and interest. of all the intermediaries 






held by this Court, being new rights 
created for the first time in favour of 
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the appellanis-under Section 18 of the 


` {Abolition Act and not proprietary 


rights, the respondents.are ‘entitled to 
proceed against those rights under 
Section 24 of the Encumbered Estates 
ct. 
- 2i Mr. Goyal: next urged: that 
the bhumidhari rights have not been 
mentioned in the decree granted under 
S. 14 (7) nor have:they been report- 
ed by the Special Judge under Sec- 
tion 19 (2) as being liable to attach- 
ment and sale as is necessary under 
Section 24. True it. is that these 
rights, as such, have not been*mén- 
tioned... But a perusal of Section ‘19 (2) 
(b) clearly shows that it was not neces- 


- sary that the interest or rights, of the 









debtor should be mentioned in the 
decree, because the requirement. is 


cial Judge imder Section 14 (7), and 


: it has also been: reported. to the Col- 


in: favour of the 
appellants: only on` July -1,: 1952, the 
date of vesting, on the ‘issue of a noti- 
fication under Section 4:of the Aboli- 
tion Act, whereas the "amended: decree 
in favour of the respondents has been 
passed under Section 14 (7) as early 
as January 23, 1938. When: the En- 
cumbered Estates: Act permits the res- 
pondents to levy execution against the 
property of the debtor. other than pro- 


prietary rights in. land and when there ` 


is no prohibition ‘in the Abolition Act 
against execution of decrees obtained 
under the Encumbered Estates Act 
against such rights, it- follows that the 
decree-holders-respondents are en- 
titled to proceed against the. bhumi- 
dhari rights and therefore the appel- 
late order of the Additional Commis- 
sioner, dated March 24, 1965 and the 
revisional order of the- Board of Reve- 
nue, dated October 15, 1965 upholding 
the right of the respondents in this 
regard, are correct. - 

2 The further question: that 
arises is whether the respondents are 


entitled to levy execution against the. 


trees in the possession of the appel- 
lants in execution of their decree. No 


‘grove’ 


A.L R: 
doubt, the general objection that was 


taken by the “appellants before the 
Assistant Collector was that the groves 


‘formed part of the.sir property and 


therefore the question of their being 
auctioned does not arise and that the 
groves do’ not form part of the. list 
mentioned in the decree passed by the 
Special Judge. On the. other hand, 

according to the respondents, the trees 
never vested in the State under the 
Abolition Act and, as the appellants 
continued to be- the owners of the 
same, execution can be levied against 
the trees. The- contention of the ap- 
pellants that the trees have not been 
mentioned in the list need not -detain 
us because the amended decree pass- 
ed by the Special Judge clearly refers 
to trees standing on the lands describ- 

ed in the Schedules: Then the-ques- 

tion is whether the. trees belong to 

the respondents. 


D 23 Section 3 (26) of the Aboli- 
tion Act states that the words and 
expressions, mentioned therein and 
which have not been defined in that 
Act but used in the U. P. Tenancy 
Act, 1939 shalt have. the meaning, 
assigned to them ..in the latter Act. 
Two, among the various rt ta 
referred to in Section (26) are 
‘grove’ and ‘grove-holder’. ieee 
we have to look into the U. P. Tenancy 
Act to find’ out the meaning .of the 
expression ‘grove’. -Section 3 (6) of 
the U. P. Tenancy. Act, 1939 (U. P. Act 
XVII of 1939) defines the expression 
‘grove-land’ as follows: 

“3 (6). “grove-land” means any 
specific piece of land in a mahal or 
mahals having trees planted thereon in 
such numbers that they preclude or 
when full grown will preclude; the 
land or any considerable portion there- 
of from being used primarily for any 
other purposes and the trees on such 
land constitute a grove.” 


From the above, it will be seen that 
is something different from 
‘grove-land’ because the definition says. 
that the trees on such land, viz. 
‘grove-land’, constitute a ‘grove’. Sec- 
tion 6 of the Abolition Act dealing 
with the consequences of the vesting 
of an estate in the State, among other 
things, .states in Clause (a): 

*§ (a) all rights, title and interest 
of all the intermediaries— S 

(i) in every estate in sich. area 
including: land (cultivable -or barren), 
grove-land, forests whether within or 
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outside village boundaries, trees (other 
than trees in village abadi, holding cr 
grove), fisheries, 
channels, . ferries, . pathways, abadi, 
sites, hats, bazars: and melas (other 
than hats, bazars and metas: held upm 


land to which Clauses (a) to (c) of sub-. 


section (1) of Section 18 apply), and 


(ii) in all sub-soil in such estates — 


including rights, if any, in mines ard 
minerals, whether being worked or nct, 

shall cease and be vested in tke 
State of Uttar Pradesh free from all 
encumbrances.” 


Clause (a), referred to above, deals 
with the grove lands and trees, sepa- 
rately. The’ grove-land referred -o 
above, will be the grove-land defined 
in Section 3 (6) of the U. P. Tenancy 
Act. ‘Clause (a) also refers to the 
right, title and interest of intermediaz- 
ies in trees ceasing and vesting in the 
State. From among the trees, such of 
the trees as constitute a grove have 
been excluded from the operation of 
Clause (a) of Section 6. . Therefore, 
the excluded category of trees forming 


the grove. cannot be considered zó. 


have vested in the State on the abo i- 
tion of the estates. Section 18, which 


creates bhumidhari rights deals, 
among .other items, with “intez- 
mediary’s grove”. The expression 
‘“iIntermediary’s grove” is defined in 


Section 3 (13) of the Abolition Act as 
grove-land held or occupied by en 
intermediary as such. We do not find 
any material on record to draw én 
inference that the appellent raised any 
contention that the trees ‘constituted an 
‘intermediary’s grove.’ 


24. From what is stated abors, 
if will be seen that the trees constitu- 
‘ting ‘the grove, have not vested in the 
State and therefore they could -not 
have formed the subject of creation of 
bhumidhari rights under’ Section 18. 
Therefore the trees constituting .the 
grove, being the debtors property, are 
liable to -be proceeded with in exec 


tion under Section 24 of the Encum=— 


bered Estates Act. Even if it is to 
be held that the appellants have got 
bhumidhari rights over the trees con- 
stituting the grove, as already held by 
us, these rights can be proceeded wizh 
under Section 24 of the Encumbered 
Estates Act. Therefore, from either 
point of view, the trees constituting 
the grove are-liable to be proceeded 
against, for realisation of the decree 
by the TEER, 


State of U. P. v. Rukmini Raman 


tanks, ponds, water-. 


[Prs. 23-25] S. C. 1687 


. 25. The. result jis the appeal 
fails, and is. „dismissed with costs. 


Appeal dismissed, 
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(V 58 C 353) 


(From Allahabad: 1965 All LJ 480) 
J. C. SHAH, V. RAMASWAME AND» 
A. N. GROVER, JJ. 

The State of U. P., Appellant v. 
Raj Kumar Rukmini Raman Brahma, 


- Respondent. 


Civil Appeal No. 748. of 1966, Dj- 


‘11-9-1969. 


Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act 
(1950) (1 of 1951), Section 23 (1) (a) — 
Impartible estate of. undivided 
Hindu family — Transfer by its holder 

in favour of junior member of family 


in recognition of right.. ot mainten- 


ance, held, not gift. 


Where the maleutar, who was the 
proprietor of impartible estate, execut- 
ed a Gujaranama in favour of his 
younger brother stating that according 
to the Ilaw and custom ofthe estate 
he being the eldest son of the Raja 
became the owner of estate on the 
death of the earlier Raja and that 
“the younger sons have right to main- 
tenance and. they are given reason- 
able share’ of the. estate! in lieu of 
right of maintenance,” it could not be 
held that the transfer- of the pro-. 


` perties in the Gujaranama was a trans- 


fer by‘ way of gift. As there was no 
money consideration it was not.a sale 
also. Thus Gujaranama was not hit 
by: Sectioni‘23 (1) (a): 1965 All LJ'480, 
Affirmed. (Paras 7 and 10) 
An estate which ‘is impartible by 
custom cannot bė said to be the sepa- 
rate or exclusive property of the 
holder of the estate. If the. holder has 
got the estate as an- ancestral estate 
and he has succeéded to it by pri- 
mogeniture it will be part of the joint 
estate of the undivided Hindu family. 
' (Para 8} 

In the case -of an ordinary joint 
family property the members of the 
family can ‘claim four rights (1) the 
right of partition (2) The right to re+ 
strain alienations by the head of the 
family.except -for necessity (3) the 
right of maintenance and (4) the righi 
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of. survivorship. _ It is obvious from 
the-very nature of the property which 
is impartible that. the first of these 
rights cannot. exist. The second is also 
incompatible with the custom of im- 
partibility. The right of maintenance 
and the: right of. survivorship, show- 
ever, still remain - and is: by reference 
to. these /rights that the property 
though: impartible has.in the eye’ of 
law to be regarded- as joint family 
property. -The right: of. survivorship 
unlike spes successionis can be re- 
nounced or surrendered... AIR.1932 PC 
216, 15 Ind App 51 (PC), AIR 1934 PC 
197, (1899) 26 Ind App. 83 (PC), Rel. 

(Para 8) 


Conse Referred: Chronological Paras 
(1934) AIR 1934 PC 157 (V 21) 

= 61 Ind App 286, Collector | 

of Gorakhpur v. Ram Sunder 

Mal 


(1932) AIR .1932 PC 216 (Vv 19 ` 
. = 59 Ind App 331, Shiba Prasad- 


1927) AIR 1927 PC. 159 (V 14): 
= 54 Ind App.289, Pratap _ 
Spare Deo v. J agdish Chandra i 


(ani) AIR 1921 PC 62 (Vv 8) 
= 48 Ind App 195, Baijnath 
Prasad Singh v. Tej Bali Singh :8, 9 
_: (1900) 27 Ind App 151 = 24 Mad: ` 
©- 147 (PC), Yarlagadda Malli-. 
Karjuna Prasad Nayadu: v. Raja. : 


-Yarlagadda - Durga Prasad: = s 
` Nayadu. ; © P 
(1899) 26 Ind App 83 = ILR 22 


-Mad 383 (PC), First Pittapur ` 
case, Sri Raja Rao Venkata -- 

Suriya Mahipati Rama Krishna . 
Rao Bahadur v. Court of. Wards 
» and a Kumari’ Mahipati. ` 


Surya -. 
(1887- 1888) 15 Ind App. 51 =..- 
ILR 10 All 272 (PC), Rani Sartaj 
Kuari v. Deoraj Kuari 8, 9 


. Mr. B..Sen, Sr. Advocate, yea 
O.:. P. Rana, Advocate, with him), for 
Appellant; M/s. Yogeshwar Prasad and 
Paras N. Tiwari, Advocate and Mr. 
S. S.'‘Khanduja, Advocate, for Mr. B. 
Datta, Advocate, for Respondent. 


: The following: ‘Judgment of the 
Court: was delivered by ` 
RAMASWAMI, J.: — “This appeal 
is brought by special : Teave from’ the 
judgment ‘of the Allahabad High Court 
dated: February 16, 1965 in’ Civil Revi- 
sion No. 373 of 1963 which was: filed 
` against the judgment of the Additional 


8, 9 


‘of his younger brothers. 


-dismissed the appeal. 


A.L R. 


Civil Judge, Mirzapur dated December 
4, 1962 in Revenue ‘Appeal No. basa 
of 1961. i 

2. The- feapondent nang an ap- 
plication ‘before. the Rehabilitation 
Grants Officer, Mirzapur under Sec- 


tion 79 of the U. P. Zamindari Aboli- 


tion -and Land Reforms Act, -1950 to 
obtain the determination and payment 


of .rehabilitation grant to him... The . 


case of the respondent was that he 
was the son of the late Raja Sharda 
Mahesh Narain Singh Shah of Agori 
Barhar Raj,- Tehsil Robertsgunj in 
Mirzapur district. Raja Anand Brahma 
Shah who was a Malgujar of more 
than Rs. 10,000 annually . executed 
Gujaranama deeds in favour of his 
younger brothers and his mother sepa- 
rately in the year 1949. By these deeds 
certain villages were transferred by 


‘the Raja to the Raj Kumar and the 


mother in lieu of their rights of main- 
tenance. One of such Gujaranamas was 


Singh v. Prayag Kumari Debi g executed by Raja Anand Brahma Shah 


in favour of respondent, ‘Raj Kumar 
Rukhmini-Raman Br. a who‘is one: 
The docu- 
ment: was executed on October 5, 1949 
and‘ registered on January 18, 1950. 
The application of the respondent 
before the Rehabilitation Grants 
Officer was opposed by the appellant. « 
The objection of the appellant was 
that the transfer in favour’ of the res- 
pondent ‘cannot be legally recognised 
in view of Section 23 (1) (a) of the 
U. P: Zamindari Abolition and Land 
Reforms Act, 1950 (U. P.’ Act’ 1 of 


:” 1951) (hereinafter called the’ Act) for 


the purpose of assessing the amount of 
rehabilitation grant. By his -order 
dated January 28, 1961 the Rehabilita- 
tion Grants Officer, held that the res- 
pondent was. entitled . to rehabilita- ` 
tion grant. The - appellant preferred 
an appeal against the order of the- Re- 
habilitation Grant Officer. The appeal 
was heard by the Additional Civil 
Judge, Mirzapur, who rejected the 
objection of the appellant and 
The - appel- 
Iant took the matter in revision to the 
Allahabad High. Court, but the Revi- 
sion Application was “dismissed on 
February 16, 1965. 

3:; Tt is necessary at this stage 
to set out the eer provisions of 
the Act: Section 3 (12 

“In this Act, ilesa there is any- 
texte pepagnant 2 in 1 the subject or con- 
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(12) ‘Intermediary’ with. reference 
fo any estate means a proprie- 
tor under-proprietor; 
thekedar, permanent lessee in. Avadh 


and permanent tenure-holder of sich 


estate or part thereof.” —_ ° 

A. Section 23: l 

“Transfer by way of sale or zift 
not, to be recognised— - 

(1) Notwithstanding ‘anything con= 

tained in any law, no transfer,.by way 
of sale or gift, of any estate or part 
thereof— 
l (a) made on or after the first Jay 
of July, 1948, shall be recognised for 
the purpose ‘of assessing ` the amcunt 
of rehabilitation grant payable to 
the intermediary; 

(2) Nothing in sub-section (1) stall 
apply to— 

(a) any sale made under order of 
a Court in execution of any deeree 
or order for payment of money; cr 

(b) any sale or made in 
favour of a wakf, trust, endowmenz or 
society established wholly for. cherit- 


able purposes, unless ; the State Gov- - 


ernment a any particular case directs 


otherwis 
5. © Section 24 (b)— 
“Any contract or agreement made 
between an intermediary and any 
person on or after the first daz of 
July, 1948, which has the effect, direct- 
ly or indirectly,— 


aj £ ‘ . 8z o 2 


- (b) of entitling an intermediar7 to. 


receive on account.. of rehabilitation 
grant an amount higher than what he 
would, but for the contract or agzee- 
ment. be entitled to under this Act 
shall be made and is hereby declered 
null and voi 

6. Section 73: 

“There shall be. paid by fhe State 
Government to every, intermed‘tary 
_ (other than a thekedar), whose. estate 
or estates have been” acquired urder 
the provisions of this Act, a rehabifita- 
tion grant as hereinafter provided: 

Provided that, where on the date 
immediately preceding ‘the date of 
vesting,.the aggregate land revenue 


etal by the intermediary in respect ° 


all: his estates situate in the areas 
oy Awhich this Act applies. exceeded 
rupees ten thousand, no such. grant 
shall be paid to him.” 

7. . Whe principal question in- 
volved in this appeal is whether the 
Gujaranama deed dated October 5, 
1949 executed by Raja Anand Brahma 


sub-proprieior,, 


. Prasad ‘Singh Shah 


Iinea] descendants of 
the property shall, revert to the holder: 
_ oğ the jagir. - . 
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Shah is a transfer by_ way of sale or 
gift within the . meaning of Section 23 
(1)..0of the Act - and: cannot, therefore, 
be recognised for purpose of assessing 
the amount of Rehabilitation Grant. 
It was argued on behalf of the ap- 
pellant that-on a true construction of 
the document the transaction must be 
taken to. be a gift of the property by 
Raja Anand Brahma Shah to the res- 
pondent. In our opinion there is no 
warrant for this argument. The rele- 
vant portion of the Gujaranama deed 
dated October 5, 1949 states: 

pise bri Raja Anand Braħma 
Shah son of Shri Raja Sharda Mahesh 
of Agori Barhar 
Raj, Rampur Estate pargana Barhar, 
Tehsil Robertsganj, District Mirzapur, 
am the proprietor of Angori Raj 
District Mirzapur which is an imparti- 
ble estate. That according to law and 


custom the eldest son of the Raja. 


becomes the owner of the estate on 


‘tthe death of the earlier Raja and the 


younger sons have’ a right to main- 
tenance and they are given a reason- 
able share of the estate in lieu of the 
right of maintenance so_.as ‘to enable 
them to pass their life in accordance 
with ‘their status. The estate is under 
an obligation to provide maintenance 
of this type. Therefore it is obligatory 
upon me also to make some provision 
for the maintenance . of my younger 
brother Shri Rukmini Raman Brahma 


-by giving him some property. . He also 
- desires that some maintenance should 


be provided for him., Therefore. I out 
of my sweet will and willingness do 
hereby execute this. document jn. the 
terms . following: 

1 That from today’s date I give 
the property detailed below to my 
younger | brother Shri Rukmini Raman 
Brahma ‘in ‘lieu of his right of main- 
tenance .and I deliver to him the pro- 
prietary possession of the properties 
afore-mentioned - which. include all 
rights pertaining to Sir land, self culti- 
vated -land, water -and forest rates, 
houses. and buildings, : shops, jungles, 
hills ete. : 

. 2. That Shii Rukmini . Raman 
Brabene and his -male. lineal descen- 
dants will as per the custom’ of main- 
tenance- prevailing in my estate, re- 
main in possession of- tħe said pro- 


perties from generation to generation, 


and that in case of there being no male 


the transferee, 


~ 
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3. That the erstwhile . transferee 
for maintenance shall be competent to 


‘transfer the property . detailed below 


subject ‘to the ‘condition that prior to 
sale it is and shall be obligatory on 
part to: give intimation. in this 


Eh ‘to the erstwhile holder of the 


jagir by means of a registered notice 
and if he be not willing to have the 
deed executed in his: favour the pro- 


‘perty may be given in sale to any 


‘the revenue papers. 


a 


other person. Otherwise:the deed: .of 
sale shall be invalid and. Shall be liable 
to pre-emption. 


4. That the transferee T main- 
tenance shall pay land ‘revenue and 
other customary dues and taxes to the 
Government. The jagir shall not be 
responsible for the PRAN of ` the 
same, 

5. That the transferee tor main- 
tenance may get his name entered. in 
We shall have no 
objection | in this as 


8.- Since the 
Privy Council in Shiba Prasad Singh 
v. Rani Pràyag Kumari Debi, 59 Ind 
App 331 = (AIR 1932 PC 216) it must 
be taken to be ‘well settled that ‘an 
estate which is impartible by custom 
cannot be said to be-the separate or 
exclusive property of the holder of the 
estate. If the holder has got the estate 
as an ancestral estate and he has suc- 


ceeded to it by primogeniture, it will- 


be a part of the joint estate.of the un- 
divided Hindu family. In the case of 
an ordinary joint family property: the 


_{members of the family can.claim four 


rights (1) the right of partition; (2) the 
right to restrain alienations by the 
head of the family. except for necessity 
(3) the right of maintenance and: (4) 
the right of survivorship: It is 
obvious from the very nature of the 
property which is irnpartible that the 
first of these rights cannot éxist. -The 
second is. also incompatible ‘with. . the 
custom. of impartibility as was’ laid 
down ‘by. the Privy Council in the case 
of Rani Sartaj Kuari v. Deoraj Kuari, 
(1887-1888) 15 Ind App 51 (PC) and the 
First Pittapur case- (1899) 26 Ind App 
83 (PC), The right of maintenance and 
the right of survivorship, however, 
stil] remain and is by reference to these 
rights that the ‘property, though im- 
partible has, in the eye of law, to. be 


regarded as joint family property. The. 


right of survivorship which ‘can bé 
claimed by the members of: the un-~ 


decision ot the - 


ALR. 
divided: family which owns’ the îm- 
partible’ estate should not be confused 
with a mere spes successionis.. Unlike 


spes succéssionis the right of survivor- 
ship can be renounced or surrendered. 


It was held by the Judicial Committee 


in Collector of Gorakhpur. v. Ram 
Sunder Mal 61 ‘Ind App 286 = (AIR 
1934 PC 157) the right of maintenance 
to junior members out of an impartible 
estate was based on joint. ownership 
of the junior members of the family. 
In that case Lord Bianesburgh after 
stating that. the judgment: of Lord 

Dunedin in Baijnath Prasad Singh v. 
Tej Bali Singh, 48 Ind App 195=(AIR 
1921 PC. 62) had definitely negatived 
the view that the decisions of the 
Board in Sartaj. Kuari’s case (1887- 
1888) 15 Ind App 51 (PC) and the 
First Pittapur case, (1899) 26 Ind App 
83. (PC). were. -destructive - of , the 
doctrine that an impartible zamindari 
could: be in any sense joint family pro- 
perty, went on to observe: 


“One result: is at Tength dearie 
shown to. be that there is no reason why 
the earlier judgments of the Board 
should not be followed, such as for in- 
stance the Challapalli. case, (Raja 
Yarlagadda Mallikarjuna Prasad 
Nayadu v. Raja Yarlagadda Durga 
Prasad Nayadu, (1900) 27 Ind App 151 
(PC)) which regarded their right to 
maintenance, however limited, out of 
an impartible estate as being based 


. upon the joint ownership of the junior 


members of the family, with the result 
that these members holding zamindari 
lands for maintenance could stiil be 
considered-as joint in estate = the 
zamindar in possession.” ° 


9. Lord Blanesburgh said: 

“The recent decisions of the Board 
constitute a further’ landmark in the 
judicial exposition of the question at 
issue- here. 
holder of an impartible raj to dispose 
of the same by deed, (Sartaj Kuari’s 


case, (1887-1888) 15 Ind App 51 (PC)) 


or by will (the First Pittapur case, 
(1899) 26 Ind App 83 (PC) and Protap 


. Chandra Deo v. Jagdish Chandra Deo, 


54 Ind App 289 =` (AIR 1927 PC 159} 
remains definitely established,- -the 
right of the junior branch to succeed 
by survivorship to ‘the raj on- the 
extinction of the senior. branch has 
also been definitely and emphatically 
re-affirmed. Nor must this right be 
whittled away, It cannot be regarded 
as merely visionary. As .pointed oufj 


While the power of the - 
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in Bajinath Prasad Singh’s case, 48 Ind 
App 195 = (AIR 1921 PC 62) wier 


before the Allahabad High Court the. 


ffunior members of a great zamindar? 
enjoy. a high degree of consideration, 
being known as babus, the’ different 
branches holding babuana grants out 
of the zamindari. Their enjoyment of 
these grants , is attrikutable to their 
membership of the joint family, and 


until the decisions above referred to` 


beginning in 1888 supervened, they 
had no reason to - believe that tnreir 
tights of succession were being im- 
perilled by their estrangement fom 
the zamindari in possession.” 

10. In the present case there 
is the statement of Raja Arand 
Brahma Shah in the Gujaranama deed 
that according to the law and custom 
of the ` estate, the eldest son of the 
Raia becomes the owner of the estate 
on the death of the earlier Raja and 
that the “younger sons have right to 
maintenance and they are given rea- 
sonable share of the estate in lieu of 
jrigħt of maintenance.” In view of this 
admission of Raja Anand Branama 
Shah it is not possible to hold that tha 
transfer of the properties in ths 
Gujaranama deed was a transfer by 
way of gift. It is alsc not possible to 
contend that it was a sale of the 
properties for there is no money 2on- 
sideration. It is manifest that the 
transaction is by way of a settlement 
to the respondent by Raja Anand 
Brahma Shah in lieu of the right cf 
maintenance of the respondent which 
is obligatory upon the holder of im- 
partible estate. 
Gujaranama deed dated October 5, 
1949 is not hit by the provision cf 
Section 23 of the Act and the argu- 
ment of the appellant on this aspect of 
the case must be rejected. 


11. It was contended on behalf 
of the appellant that the case should 
be remanded to the Rehabilitetion 
Grants Officer on account of certain 
procedural irregularities. It was point- 
ed out that the Rehabilitation Grants 
Officer did not follow the provisions 
of the Civil Procedure Code by treat- 
ing the application under Section 79 
as a plaint and the objection of the 
State Government as a written szate- 
ment. It was said that the Rehabili- 
tation Grants Officer was bounce to 
frame proper issues and to take evi- 
dence of the parties on those issues es 
in the civil suit. But no case has been 
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‘Rehabilitation Grants 


In our opinion, the. 
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made out for remand because the ap- 
pellant has not denied in the written 
statement that there was the cus- 
tomary right of maintenance of the 
junior members of the family of Raja 
Anand Brahma Shah. No disputed 
question of fact was raised on behalf 
of the appellant before the Rehabili- 
tation Grants Officer, the award of the 
Officer was 
challenged only on a question of law. 


12. For these reasons we hold 
that this appeal fails and must be dis- 
missed with costs. 

Appeal dismissed. 
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(From Calcutta: (1966) 59 TIR 230). 
J. C. SHAH, Ag. C. J., 

V. RAMASWAMI AND 

A. N. GROVER, JJ. 


Ahmed G. H. Ariff, Ete., Appel- 
Tants v. The Commissioner of Wealth 
pa Calcutta (in all appeals), Respon- 

en 

Civil Appeals Nos. 2129 to 2132 of 
1968, D/- 20-8-1969. 


(A) Mahomedan Law — Wakf — 
Declaration of particular property as | 
wakf — Effect — Right of wakif is 
extinguished and ownership is trans- 
ferred to Almighty Status and 
rights of mutawalli — The moment 
a wakf is created all rights of property 
pass out of wakif and vest in the 
Almighty — AIR 1922 PC 123, Ref. 


The Mutawali has no right in the 
property belonging to the wakf. He is 
not a trustee in the technical sense, 
his position being merely that of a 
superintendent or a manager. A 
Mutawalli has no power, without the 
permission of the Court, to mortgage, 
sell or exchange wakf property or any 
part thereof unless he is expressly em- 
powered by the deed of wakf to do 
so. (Para 6) 

(B) Words and Phrases — Word 
“property” — Meaning of. 

Property is a term of the widest 
import and subject to any limitation 
which the context may require, it 
signifies every possible interest which 
a person can clearly hold ‘or enjoy. 
AIR 1954 SC 282, Followed. 

(Para 8) 
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. share in income — 
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(C) Wealth Tax Act (1957), Sec- 
tion 2 (e) —— Assets — Definition — It 


‘includes property of every descrip- `. 


tion — Creation of. wakf-alal-aulad by: 
Hanafi Mussalman- — Right ‘of bene- 


_ficiaries to receive share. of i income’ of 


wakf property: is an asset, ` 
’ -There is no reason or _justificã- 


tion ‘to give any. restricted meaning ‘to 
the word ‘asset’ as “defiried by Sec-. 
tion 2 (e) of the Act when the languagé:. - 


employed shows. that it was’intended 
to include property of every descrip- 
tion. : M (Para-.9) 

Where a Hanafi Mussalman creates 
wakf-alal-aulad of certain properties, 
the right to receive aliquot share of the 
net income, of those properties is an 
asset: within meaning ‘of Section 2 (e). 


. The position ‘does - not change even if 


the aliquot share is meant, merely for 


. the maintenance and support of _ the 


beneficiaries. (1966) 59 ITR 230 (Cal), 


Affirmed; (1969) 71 ITR 180 (Bom), Ap- 


proved. (Para 9) 


D) Wealth Tax Act (1957), S. 7 
ay’ — Valuation of asset — Right ` to 


Market value, — 
Determination of. — 
Tt cannot be. said that, the right Ao 


-a share in the income is not capable 
of any valuation and “the price which 


it would fetch if -sold in the open 
market, cannot. be ‘ascertained. When 
the statute ‘uses the words‘ “if sold in 
the open’ market,” it does not con- 
template actual sale -or!' the actiial 
state of the market, but only enjoins 


that it should ‘be - ‘assumed that there - 


is an open market and the property 
ean be sold in such a market and on 
that basis,’ the value has-to be found 
out: It is-a hypothetical case which is 
contemplated and the Tax Officer. must 
assume that there is an open market 
in. which the asset can. be. sold. - (4969) 
71 ITR 180 (Bom), Appo l 10) 
©) Wealth Tax Aċt- iss, S. êz (e 
(iv) — Word “Annuity? — Meaning == 
Word annuity must be given meaning 
as assumed in legal parlance and not 
iis popular and dictionary meaning. 
a. , Para 11} 
k W) Civil P. C. (1908). Pre — Inter- 
pretation of Statutes — ‘Words. . 
Where the legislature uses a‘legali 
ferm which has received judicial inter~ 
pretation, the courts must assume that 
the term has been used in the sense 
fn which it has been eae’! inter- 
preted, TEA 11} 


v. W. T. Commr., Calcutta - A.LR. 


Cases Referred: Chronological - Paras 

(1969) 71 ITR 180 (Bom) Com- - : 
“missioner, of Wealth. Tax,:Bom-.. > 
ee oS v. Purshottam N.: 


: rie ATR 1954. SC 282- 
(V; 41) = 1954 SCR 1005, Coma 
2 missioner, - Hindu Religious 
"Endowments Madras. v. Shri 
` Lakshmindra Thirtha Swamiar - 
‘of Sri Shirur Mutt: .. - . 8 
(1946) AIR 1946 Bom 342. (V 33) .- 
.= 48 Bom `LR _67,. Abdul z 
Karim. Adenwalla v. Rahimabai H 
(1937) 1937. AC 26, Commissioner 
of Inland Revenue v. Crossman 10 
(1922) AIR 1922 PC 123 (V 9) = 
_ 48 Ind App 302, Vidya Varuthi 
v. Balusami Ayyer 
_ Mr. A. K. Sen, Sr. Advocate, (M/s. 
S. .K. Hazare. and P . Mukherjee, 
Advocates, with hin), Tor Appellants 
(In, All baer te _Mr. B. Sen, Senior 
Advocate, (M/s. S. A. L. Narayana Rao 
and R. N. Sachthey, Advocates, witħ 
him), for Respondent (In-all appeals), 
' The following Judgment of the 
Court was delivered by’ ` 
O GROVER, J.: These” goes by. 
certificate from a judgment of the Cal~ 
cutta High Court involve a common 
but important question, namely ` whe- 
ther the-right of an assessee to receive 
a specified share of the net income 
from an estate in respect of which 
Wakf-alal-aulad has been created ‘is: ‘an 
Ge assessable to Wealth Tax. - 
By a deed dated November 
19,. iz as modified by a deed of recti- 
fication dated July 5, 1930 one Golam 
Hossain Casim Ariff, a muslim, govern= 
ed by the Hanafi School of the Moba- - 
mmadan Law created a wakf in res- 
pect of his. properties in . Noormul 
Lohia Lane and Armenian Street in 
Calcutta. The-settlor appointed him- 
self as the sole Mutwalli for the term 
of his life and provided that. after his 
-death his widow Aisha Bibi and his 
‘sons would act as -Mutwallis {ointly- 
The settlor. died on January- 1,. 1937. 
He left behind his. widow Aisha Bibi 
and three sons who are the appellants 
before this court. .The wakf created 
was of the nature of Walkf-alal-aulad 
for the benefit of the -settlor’s wife, 
children and their descendants. The 
extent of the benefit conferred on them 
would appear from. clause 5 ot the 
deed of wakf as modified: . i 
- "5, After payment of all necessary, 
outgoings such.as establishment charges, 
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collection charges, revenue taxes, costs 
of repairs, law. charges and other ex- 
penses for the upkeep and management 
of the said’ Wakf property, the Mur- 


walli or Mutwallis shall apply the net. 


income of the- Sold Wakf Property as 
follows, viz.: i. 

(a) In SEE fo me durik tte 
term of my life of one-fifth of the said 
net income by monthly instalments. 

(b) In payment to each of my. sons 
during the respective terms of their 
lives one-sixth of the said net income 
by monthly instalments. 

(c) In payment to my wife Aisha 
Bibi during the term: of her life on2- 
tenth of the said net income by month- 
ty instalments. - 

The moneys payable as aforesaid =0 
such of my sons as are minors shall 


until they attain the age of majority. 


be. respectively invested ‘after defray- 


ing -the expenses: ‘of their maintenance - 


and education) in proper securities or 


in landed property in Calcutta. and 


such securities, or property. _ Shall ° be 


made over to the said sons: on ‘their - 


respectively attaining the age of maj: a 
rity.” 


The. ultimate ‘Benefit in the. case of 
complete intestacy. of the. descendants 
of the settlor was reserved for poor 
musalmans of Sunni: community deser- 
ving help. 

3. ‘The appellants’ who. are the 
beneficiaries under the deed of waxf 
were paying income-tax on the amount 
which was being received by them in 
terms of that deed from the Mutwalli. 
In the year .1957 the: Wealth. Tax Act, 
Act 27 of 1957, hereinafter. called’ the 


‘Act, came into force. During the assess- . 


ment years 1957-58 and 1958-59 the 
appellants were not only assessed to 


income tax in respect ož the income 


received by them from the wakf estate 
but were also. assessed to Wealth tax by 
the Wealth Tax Officer on the basis 
that they had a share in the wakf ES- 
fate. The total value of the immove- 
able property belonging to the waki 
estate was valued at 20 times the an- 
nual municipal valuation and 1/6th of 
the .value of the immoveable property 
along with other properties -was tak=n 
to be the net wealth. of each assessee. 
Appeals were ‘taken to the Appeliete 
Assistant Commissioner of Wealth Tax 
but these were dismissed. There were 
further: appeals to the Income tax Ap- 
pellate ‘Tribunal where no dispute was 
raised as indeed it could not-be raised 
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with regard to. the validity of the deed 
of wakf. . It was held that the right of 
the sons of the wakif to receive a share 


.of the rents and profits of the wakf 


property was property or an interest 
in.property and it was not limited in 


“ enjoyment to a period of six years if 


fell within the. definition of the term 
“assets” as defined by S. 2 (e) of the 
Act. The contention of the appellants 


- that the right of the beneficiaries under 


the deed of wakf was a mere right to 
an annuity as mentioned in S. 2 (e) (iv) 
and was, therefore, not an asset: assess- 
able to Wealth tax was rejected. The 
third argument which had been raised 
before the Tribunal. that the allowan- 


_ ces under assessment were payable to 


the beneficiaries by way of mainten- 
ance :were not transferable under Sec- 
tion 6 (dd) of the Transfer of Property 
Act and therefore they. had no market 
value for inclusion in the net wealth 
was also refuted.. It was pointed’ out 


_that the right ‘to: maintenance was nof 


one. of the assets mentioned | in S. 5 
which .aloné entitled- än assessee to . 
claim. exemption" in respect of certain 
assets: ‘The’ Tribunal didnot find if 
possible to hold’ on ‘the facts-of the case 
that the-amounts in dispute were recei- 
vable by the beneficiaries as mainten- 
ance under.the terms of the. wakf. As 
regards. the quantum of valuation a’ 
direction was made, that the value of ` 
the assessee’s life interest may be capi- . 
talised on the basis of the valuation 
table set out in Park’s Principles ‘and’ 
Practice of Valuations taking the rent 
security at 6 per cent. 


a 7 On applications for referring - 
the question of Jaw, the, following 
common question was referred to the 


High Court.under S. 27 of the Act: 


‘Whether on the facts and circum- 


Stances- stated the right of the asses- 


See to receive a specified share of the 
net income from the Wakf Estate is an 
asset’ the capitalised value of which is 
assessable: to Wealth-tax?” 


The High Court. negatived the conten- 
tions of the appellants that the rigħt 
to receive a. definite.share of the neti 
income from wakf property did not fall 
within the meaning of the word “assets” 


‘as defined by S..2 (e) of the Act or that . 


it was a mere.. right to an annuity 
which under the Mohammedan, Law 


could ;not be commuted. into a Tump- 


sum. - It was held that.. the right of 
each assessee was to. receive an aliquot 
share of the net income of the proper=- 





according. to which there. 


“individual ete: 
’ assets which have to be included in. 
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ties. which were made the subject 
matter of the wakf and there was a 
clear distinction between an aliquot 
share of income and an annuity. The 
High Court was.of the.view that even 
if the asset of the nature under con- 
sideration was . non-transferable and 
could not be sold in the open market 
it. could not be said that such an asset 
had. no.value. For the purpose of the 
Act the Wealth Tax Officer must -pro- 
ceed to value it as if it was an asset 
which was saleable in the market and 
that would depend on actuarial valua- 
tion. The question was consequently 


- answered in the affirmative .and in 


favour of the revenue. 


5. The definition of the word 
“assets” as given in Section 2 (e) of 
the Act to the extént: it is material is 
In the iotlowing terms. 

eg oo TE E’ 


{e) pene ae eae of. 
every description, movable. or immova-. 


ble bitt does not include = 
= RI. . EJ OoOO R 


Gy)" a right to any. annuity. in any 
case where. the terms- and conditions 
relating thereto preclude the commuta- 
tion of any portion thereof into a lump 
sum. grant; f 

(v) any interest in Soei where 
the interést is.available to an assessee 
for a period not exceeding. six years; ” 
“Net wealth” is defined by section 2 
(m). . Section 3 is the charging section 
shall ‘be 
charged for every. financial year a tax 


{im respect of the. net wealth on the 


corresponding valuation date of every 
Section 4 gives’ the 


computing. the net wealth. Section 5 
gives those assets which ‘are exempt 
from and are not to be included in the 
net wealth of the assessee. Section 7 
(1) provides that the value of any asset 
other than cash shall be estimated ‘to 
be’ the price which, in the opinion 
of the Wealth Tax Officer, it would 
fetch, if sold in the open market, on 
the valuation date. ` 

6. It is to- be essentially decid- 
ed whether the right’ to receive 
an aliquot share of the net income of 
the properties which were made the 
subject-matter of the wakf would be 
covered by the definition of “assets” 
within the meaning of 5. 2 (e) of the 
Act.. There cari be no difficulty if such 
a right can be regarded to be property 


: giving that word the widest meaning 


A.LR. 
as is contemplated by the language em~ 
ployed in the aforesaid clause.. The 


principal argument of Mr. A: K. Sen 
for the appellants is that the right to 


` receive a share of the income under a 


deed creating wakf-alal-aulad can, by. 
no stretch of reasoning, . be regarded to 
fall within the meaning: of the word ` 
“property” even in its wide. and ex-~ 
tended sense.. He has referred to the 
incidents of such a right with. parti- 
cular reference to the Mohammedan 
Law relating to wakf. That law owes 
its origin to a rule laid down by the 
Prophet of Islam; and means “the ty- - 
ing up of property in the ownership of 
God the Almighty and the devotion of 
the profits for the benefit of human 
beings.” Once it is. declared that a 
particular property is wakf, the right 
of the ‘wakif is extinguished and the 
ownership is transferred to the Muta- 


-walli (Almighty?) (vide. Vidya Varuthi 


vV. Balusami Ayyer, 48 Ind App. 302 at 
p. 312 = (AIR 1922 PC 123 at p. 127). 


` Wakfs could be divided’. into two 


classes: (i) public. and (ii) private. A 
private wakf is one for the benefit of 
the settlor’s family and his descen- 
dants. It is called Wakf-alal-aulad. 
Before‘ the enactment of the Mussal- 
man Wakf Validating Act 1913, a wakf, 
exclusively for the benefit of the set- 
tlor’s family children and descendants 
in perpetuity, was invalid. It was, 
however, valid if the property was 
given in substance to charitable: uses. 
Section 3 of the aforesaid Act declared 
it lawful for a person. professing’ -the 
Mussalman faith to ` create a wakf 
which in all other respects was in ac- 
cordance with the provisions of the 
Mussalman law, for the- following 
among other purposes:— - > 

“t(a) for the maenna and ` 
support wholly or partially of his 


family, children or descendants and 


(b) where the. person creating a 
wakf is a Hanafi Mussalman, also for 
his own maintenance and support 
during -his lifetime or for the payment 
of his debts out of the rents and pro- 
fits of the property. dedicated; 

Provided that the ultimate benefit 
in such cases expressly or impliedly 
reserved for. the poor or for any other 
purpose recognised by the Mussalman 
law as a religious, pious or charitable 
purpose of a permanent character.” 
As mentioned before, the moment. a 
wakf is created, all rights of property 
pass out of the Wakif arid vest in the 
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Almighty. Therefore, 
has no right in the property belonging 
to the wakf. He is not a trustee in 
the technical sense, his position being 
merely that of a superintendent or a 
manager. A Mutawalli has no power, 
without the permission of the Court, 
to mortgage, sell or exchange wakf 
property or any part thereof unless Le 
is expressly empowered by the deed 
of wakf to do so: (Ss. 202 and 207, 
Mulla’s Principles of Mahomedan Law, 
16th Edn.). 

7. In Abdul Karim Adenwal.a 
v. Rahimabai, 48 Bom LR 67 = (AIR 
1946 Bom 342), a distinction was made 
between a settlor belonging to the 
Hanafi sect reserving for his own 
maintenance and support during his 
lifetime the income of the trust pro- 
perty and his reserving far his absolue 
use income of the whole of the pro- 
perty during his lifetime It was 
pointed out that a Hanafi Mussalmen 
was not permitted to follow the latter 
course and it was only when he reserv- 
ed the income for his maintenance and 
support that the provisions’ of the 
Mussalman Wakf Validating Act, 1923 
would not be offended. ‘There wouid 
be a difference in law between these 
two provisions; if a settlor reserved to 
himself income for his own mainten- 
ance and support that would not be 
transferable as property under the 
Transfer of Property: Act nor would 
it be attachable under the provisions 
of the Civil Procedure Code. 
however, reserved for himself a life 
interest, Section 6 of the Transfer of 
Property Act and Secticn 60 of the 
Code with regard to the non-transfer- 
ability and non-liability to an attaca- 
ment would note be attracted. The 
crux of the matter, according to Mr. 
Sen, is that the aliquot share of income 
under the deeds executed in the pre- 
sent case was reserved Zor the maia- 
tenance and support of the wakf and 
other beneficiaries during their life- 
time. It is pointed out that if the pro- 


visions contained in cl. (5) of the dead. 


of wakf were not to be read in that 


manner, the deed woulc be render2d- 


void, a result which has to be avoidad 
by the courts.” It is thus contendad 
that the right, in question, is a right to 
future maintenance meesured by the 
aliquot part of the incorne and it is 
neither partible nor alienable, and is 
one which is wholly personal to the 
beneficiary. It lacks the basic attribu- 
tes of property, 


If te, 
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the Mutawalli. 


8. Now “property” is a terra of 
the widest import and subject to any 
limitation which the context may 
require, it signifies every possible in- 
terest which a person can clearly hold 


_or enjoy. The meaning of the word 


“property” has come up for examina- 
tion before this Court in a number of 
cases. Reference may be made to one 
of them in which the question arose 
whether Mahantship or Shebaitship 
which combines elements of office and 
property would fall within the ambit 
of the word “property” as used in Arti- 
cle 19 (1) (£) of the Constitution. It 
was observed in the Commissioner, 
Hindu Religious Endowments Madras 
v. Shri Lakshmindra Thirtha Swamiar 
of Sri Shirur Mutt, 1954 SCR 1005 at 
p. 1019 = (ATR 1954 SC 282 at p. 288) 
that there was no reason why that 
word should not be given a liberal and 
wide connotation and should not be 
extended to those well-recognised 
types of interests which had the insi- 
gnia or characteristic of proprietary 
right. Although Mahantship was not 
heritable like the ordinary property, it 
was still held that the Mahant was en- 
titled to claim protection of Art. 19 (1) 
(f) of the Constitution. It is stated in 
the Halsbury’s Laws of England, Vol. 
32, 3rd Edn. page 534 that-an annuity 
(which i is a certain sum of money pay- 
able yearly either as a personal obli- 


. gation of the grantor or out of pro- 


perty not consisting exclusively of 
land) can be an item of property sepa- 
rate and distinct from the beneficial 
interests therein and from the funds 
and other property producing it. It is 
property capable of passing on a death 
and can be separately valued for the 
purpose of estate duty. 


9. ‘The only direct case on the 
point under consideration is a decision 
of the Bombay High Court in Com- 
missioner of Wealth Tax, Eombay City 
v. Purshottam N. Amersey, (1969) 
71 ITR 180 (Bom). There the 
deed of settlement ` provided that 
the trustees shall apply the net 
income from the fund for the support, 
maintenance and advancement in life 
and otherwise for the benefit of the 
settlor and his wife etc. It was held 
that the definition of “assets” in Sec- 
tion 2 (e) and that of “net wealth” in 
Section 2 (m) were comprehensive pro- 
visions and all assets were included in 
the net wealth by the very definition. 
Therefore, when Section 3 imposed the 
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charge of wealth tax on the net wealth 
it necessarily included in it every des- 
cription of property of the assessee, 
movable. and immovable, - barring the 
exceptions . stated in Section: 2 +(e). and 
other provisions of the Act. 
in entire concurrence’ with that. view. 
There is‘ no reason or’ “justification ' to 


give any ‘restricted méaning : to the- 
‘|word “asset” as defined by Section 2 
(è) of the Act when.the language em- 


ployed shows that it was intended to 
include’ property of every description. 
On a ‘proper ‘construction of the rele- 
vant clauses in the wakf deed we are 
not satisfied that the aliquot share of 
the income provided for the benefi- 
Ciaries was meant merely for their 
maintenance and support. But even 
on the assumption that. it was so in- 
tended or to preserve the validity of 
the deeds ït should ` be so construed, 


the right to the share of the income 


would ' certainly be an asset within. the 


‘Imeaning of Section 2. (e) and would . 
be ‘liable -tọ be included ‘in the’ nef: 


wealth of the ‘assessee. 


` 10. | Mr Sen has Täid. einphadis 
on the language of Section 7 (1) of the 
Act and has contended that the right 
to a share in the income is not eapable 


of any valuation..and the price which . 


it would fetch,. if sold ‘in the open 
market, could not possibly be . ascer- 
tained. Such an: argument was fully 


examined in the Bombay case (supra) ` 
in which the High Court referred ‘to. 
the’ provisions. of the English statutes, . i 
-which were in- pari materia as also , 


decisions given by the English Courts 


including the one -by the. House of - 


Lords .. (Commissioner ‘of | Inland 
Revenue v. Crossman, 1937 AC 26). .It 


has been rightly observed by the High | 


Court that when. the statute uses, the 


-|words “if sold.in the open market” it 
does not contemplate actual sale or the’ 


actual state of the market, but. ‘only 
enjoins that it should be assumed that 
there is an open market and the pro- 
perty can be sold in such. a market 


‘and on that basis, the. value has to be 
found out. It is a hypothetical case. 


which is contemplated. and the. Tax. 


_ jOfficer imust assume that. ‘there is an. 
sol. market i in which the: asset | can be 
. /so 


“WU. A taint attempt. was’ made 


‘to invoke the exception ‘contained: in 
Section 2 {e} by suggesting that the. 


right to receive a share:of the income 
was a mere right:to.an annuity ‘where 


‘We are. 


.Tax ‘Limitation 


A.LR. 


the ‘terms and conditions relating 


thereto precluded the commutation ‘of 
any portion into a lump sum grant. . 
The High Court.in the. judgment under 
appeal dwelt at .lengtħ..on the true. 


-meaning and import of the expression. 


“annuity” and neégatived that sugges- 
tion. The burden of the argument was 
and is that the word “annuity” should 
be given its popular and dictionary] © 
meaning and not the signification! 
which it. has assumed asa legal term 


. owing to judicial interpretation. Such 


a contention has only to’ be stated to 
be rejected becausé it is well settled 
that where the legislature uses’ a legal 
term which has received judicial inter- 
pretation, the courts must assume that} ' 
the term has been used: in the’ sense 
in -which it has. been judicially inter- . 
preted. 

12. For tħe reasons ‘given 
above, the appeals fail and are dismiss- 
ed with’ costs. (One hearing fee.). 
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(V 58 C 355). 


s. M. SIKRI, C. J.,.G. K. MITTER, - 
C. A: VAIDIALINGAM, A. Ñ. RAY 
AND P. JAGANMOHAN REDDY, JJ. 


Prakash Chand’ Maheshwari and 


- another, Petitioners v. The Zila Pari- 


shad, Muzaffarnagar and” eae Res- . 


pondents. t 


Writ: Petn. No.. 435 of- 1968, DJ- 
7- 5-1971.. 


Government of ‘India ‘Act 


` (A) 
(1935); S. 142-A — Power to- impose 


tax — Nature—Power under S. 142-A . 
to impose fax ‘does not get exhausted 
by its exercise once. The Profession 
(Amendment and | 
Validation) Act (1949) is not invalid on 


` ground that it raises the limit of tax 


and validates its imposition retrospec- 
tively. The Act is saved under Art. 276 
(2) Proviso of the Constitution. (X-Ref: 


' Profession Tax Limitation Act (1949), 
_S._3)-— (X-Ref: Constitution of India, — 


Arf.:276 (2) Proviso). AIR 1958 SC 468 


- Rel.’ on. AIR 1970 sc 1002 Distinguish- 


ed: . (Paras 13, 15) 

The provision gives power to the 
Federal Legislature ‘to’ fix a rate of 
tax in respect. of professions, trades 
and callings in substitution for the one 
which was already a on _the 
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31st March 1939. This ‘can be done 
from time to time and the Proviso to 
-S. 142-A (2) does not provide that tie 
flegislature can alter the rate once for 
all. (Para 13) 

(B) Panchayats — U. P. District 
Boards Act (10 of 1922), S. 172 — 
Rules under — Rules framed under 
the Act did not become inconsistent 


and unworkable after commencement 


of the U. P. Antarim Zilla Parishads 
Act (22 of 1968). (Para 16) 


(C) Panchayats — U. P. District 
Boards Act (10 of 1922), S. 172 — Rules 
under, R. 4 — Time schedule men- 
tioned under Rr. 4 and 5 is directory 
and not mandatory.- (X-Ref: R. 5) 
Civil Misc. W. P. No. 3160 of 1962, 1)/- 
8-1-1963 (All) Overruled. - (Para 17) 


(D) Panchayats — U. P. District 
Boards Act (10 of 1922), S. 172 — 
Rules under — Irregularity, if any, 
caused in framing of the rules by rot 
following the procedure laid down in 
the Act was cured by publication of 
notification under S. 120 (3) of the Act. 
(X-Ref: S. 120 (3y). (Para 19) 


(E) Panchayats — U. P. Kshettra 

Samittis and Zilla Parishads Adhini~ 
yam (33 of 1961), S. 43 — Appointment 
of Kar Adhikari — If after informing 
the State Public Service Commission 
that a Kar Adhikari is appointed, if 
neither sends approval nor disappro- 
val, the appointment is valid only bor 
two years. Any assessment made by 
him after two years is invalid. AIR 
1970 SC 370, Followed. _ (Para 20) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 370 (V 57)= 

(1970) 2 SCR 666, Chandra 

Mouleshwar Prasad v. Patna 

High Court 
(1970) AIR 1970 SC 1002 (V 57)= 

1970 Mah LJ 561, B., M. . 

rea Vv. Malkapur Municipa- 


14 
1988) Civil Misc. Writ Petn. No. 
3160 of 1962, D/- 8-1-1963 


(All) 
(1958) AIR 1958 SC aT V 45)= 


20 


1958 SCR 1422, . V. Sun- 
dararamier & ea ae ` State of ; 
Andhra Pradesh: 15 


(1948) AIR 1948 All: 382 .(V 35)= 
ILR (1949) All 26 (FB), Dis- - 
trict Board of Farrukhabad v.  _. 
Prag Datt 8 

(1946) AIR 1946 PC 66 (V 33) = 
73 Ind App 59, Punjab Province 
v. Daulat Singh 
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Mr. E.. C. Agarwala, Advocate, for 
Petitioners. Mr. C. B. Agarwala, Sr. 
Advocate, (Miss Uma Mehta, Mr. S. K. 
Bagga and Mrs. S. Bagga, Advocates, 
with him) (for Nos..1 and 2) and Mr. 
O. P. Rana, Advocate, (for No. 3) for 
Respondents. 


- The Judgment of the Court ‘was 
delivered by | 

MITTER, J.: By this petition the 
petitioners challenge the validity. of (1) 
the Professions Tax Limitation (Amend- 
ment and Validation) Act, 1949, (2) 
S. 131 of the U. P. Zila Parishad Act, 
(3) an order of assessment of Rupees 


'2,000/- dated 25th March, 1968 made 


by the Kar Adhikari, Zila Parishad 
poe a aagar and pray for incidental 
reliefs. 


2. The petitioners carry on the 
business of manufacture and sale of 
“khandsari” and “gur” in the District 
of Muzaffarnagar, U. P. They own a 
crusher in village Morna in the said 
District where the. manufacture of 
khandsari as sugar is carried on. They 
challenge the imposition of “Circum- 
stances and Property” tax of Rupees 
2,000/- imposed on their business under 
the order of assessment passed by res- 
pondent No. 2,° Kar Adhikari, Zila 
Parishad Muzaffarnagar for the year 
1967-68. As they did not produce 
their accounts for their business in 
Khandsari the Kar Adhikari, an offi- 
cer appointed by the Zila Parishad 

of Muzaffarnagar assessed them to 

Rs. 2,000/- as “Circumstances and Pro- 
perty” tax on the estimated income of 
Rs. 96,000/- from their property and 
business for the year. | 

3. To appreciate how the Zila 
Parishad (a district authority) came to 
have the power to levy the tax, it is 
necessary to take an account of some 
past legislation. The Local body to 
administer the district of Muzaffar- 
nagar in U. P. until the year 1958 was 
the District Board of Muzaffarnagar 
constituted under the U. P. District 
Boards Act, 1922 (U. P. Act X of 1922). 
Chapter VI of the Act containing sec- 
tions 108 to 132 gave the Board cer- 
tain powers of taxation, local rates 
ete. and prescribed the procedure for 
imposition and recovery of the levy. 
Under S. 114 the Board had the power 
to impose a tax on “circumstances and 
property” subject to certain condi- 
tions, inter alia, that the tax could be 
imposed only on persons residing or 
carrying on ‘business in the rural area 
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with an income above a certain mini- 
mum limit. The rate of tax was. not 


to exceed Re. 0-0-4 iri the rupee on the: 


total income and the total amount: of 
tax was not to exceed the maximum 


which might be prescribed by rule. 


By S. 115 a Board deciding to impose 
a tax had to frame proposals by spe- 
cial resolution, specifying the parti- 
cular tax out of those prescribed, in 
S. 108-which it desired to impose, the 
persons or classes of persons to be 
made liable and the description of the 
property or other taxable thing or cir- 


cumstance in respect of which they. 


were to be made liable, the amount of 
rate leviable from such persons or 


classes of persons and any other mat- - 


ter which the State Government requir- 
ed by rule to be specified. Section 116 
enabled any person ordinarily residing 
or carrying on business in the district 
to raise objections to the proposal 
which had to be considered by the 
Board. Under Section 117 the Board 
had to submit the finally settled pro- 
posals to the State Government which 
could either sanction the same or 
return them to the Board. for further 
consideration. When the State Gov- 
ernment had sanctioned the. proposals 
of the Board, it had to frame rules 
under Section 172. in respect of the 
tax as for the time being it considered 
necessary after. taking into considera- 
tion the draft rules .submitted by the 
Board.. Following on the above, the 
Board was required to direct the im- 
position of the tax with effect from a 
date to be specified by special resolu- 
tion. Under Section 120 (1) a copy of 
the resolution passed by ; the Board 
was to be ‘submitted by it to the 
State Government. Government was 
required to notify in the official 
gazette the imposition of the tax from 
the appointed day upon receipt of the 
copy of the.:board’s resolution and the 
imposition of.a tax was in all cases to 
be subject to the condition that it had 
been so notified. Under sub-s. (3) of 
S. 120 a notification of the imposition 
of a tax under sub-s. (2). was to be 


conclusive proof that the tax had been: 


imposed in accordance with the provi- 
sions of the Act. Matters mentioned 
in clauses (a) to (f) including inter alia 
the assessment and collection of taxes 
was under S. 123 to-be governed by 
rules except in'so far as the provision 
therefor was made by the Act. Sec- 
tion 172 empowered the State Govern- 
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ment to make rules consistent with 
the Act in respect inter alia of matters 
mentioned in S. 123.. 


4. On the 1st of March 1928, 
the U, P. Local Self Government issu- 
ed.a notification -prescribing rules for . 
the assessment.and collection of a tax 


.on circumstances and property .in the 


rural area of the Muzaffarnagar Dis- 
trict under S. 172 of the Act after the 
previous publication thereof as’ requir- 
ed by- S. 176. Rule 3 provided that 
“the tax shall be assessed by an assess~ 
ing officer appointed by the District 
Board with the help of the members. 
of the circle concerned”. Rules 4 and 
5 laid down a time schedule for the 
work of the assessing officer and the 
submission of the list of persons within 
the district who appeared to be liable 
to pay the tax to the board. He was 
first required to prepare a list on or 
before 15th December of each year of 
all persons who appeared to him to be 
so liable. He was then to consider the 
circumstances and property of every 
person entered in the list and to de- 
termine the amount of the tax to 


- which such person should be assessed. 


The name of every person assessed and 
the amount .of:tax to which he was 
assessed. was to be entered in an assess- 
ment list in the form attached io the ` 
rules and was to be completed on or 
before the 20th of January next. After 
the preparation of the list and the sub- 
mission thereof.to the Board the latter 
could take :action :to revise the list by 
a resolution and the Board was to 
return the list to the assessing officer 
by the 15th February. 


5. In terms of the U. P. Dis- 
trict Boards Act, 1922 rules were fram- 
ed on the 1st March 1928 and the State 
Government issued a notification on 
the 20th April, 1928 under S. 120 (2) 
of the Act to the effect that the Dis- 
trict Board Muzaffarnagar had in exer- 
cise of powers conferred by S. 108. (2) 
imposed with effect from May 15, 1928 
a.tax on all persons ordinarily resid- — 
ing or carrying on business ‘in the 
rural area of Muzaffarnagar District ac- 
cording to their circumstances and pro- 
perty at the rate of Re. 0-0-3 in the 


- rupee on incomes of Rs. .300/-. but not 


exceeding Rs. 1200 per annum. and 
Rs. 0-0-4.in the rupee on incomes of 
over Rs. 1200/- per year provided that 
in the case of persons residing in noti- 
fied and town areas and paying tax on 
circumstances and property to their 
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respective committees, the rate of tax 
was to be Re. 0-0-3 on the income of 
Rs. 300 but not exceeding Rs. 1200 end 
Re. 0-0-3 on the income ofc over Rup2es 
1200/- per annum. 

6. In 1935 tħe Goven of 
Yndia Act of that year was enacted 
whereby the Legislative Lists wəre 
defined in the Seventh Schedule to the 
Act in terms of Ss. 99 to 107 in Chap- 
ter I of Part V. Certain. restrictions 
on legislative , -powers were also delin- 
ed in Chapter II of the said Part, œn- 
taining Ss. 108 to 110. Item 46 of the 
Provincial Legislative List was amend- 
ed in 1940 to read: 

“Taxes on professions, trades, eall- 
ings and employments, subject, hcw- 


ever, to the provisions, of section 142-A . 


of this Act.” 

The said section which also came into 
force under the same Amending. ‘Act 
ran as follows: 

*142-A, (1) Notwithstanding any- 
thing in ‘section one hundred of -his 
Act, no Provincial law relating to. taxes 
for the benefit of a Province or cf'a 


municipality, district board, local | beard 


or other local authority therein in zes- 
pect of professions, trades, callings or 
employments shall be invalid on the 
ground that it relates ` to a tax on 
income. 
(2) The total amount payable in 
respect of any person to that Province 
or to any one ‘municipality, district 
board, local board, or other local au- 
thority in‘the Province by way of 
taxes on professions, trades, callings 
and employments shall not, after the 
thirty-first day of March nineteen rın- 
dred and thirty-nine, exceed fifty 
rupees per annum, - 
' Provided that, if in the financial 


year ending. with that date there. was. 
in force in the case of any Province | 


or any such municipality, board or 
authority a tax of ' professions, 
trades, callings or employments the 
rate, or the maximum rate, of which 
exceeded fifty rupees per annum, the 
preceding provisions of this sub-sec- 
tion shall, unless for the time being 
provision to the contrary: is made ky a 
law 
effect in relation to chat Province, 
municipality, board or authority as if 


for the reference to fifty rupeés per 


. annum there:were substituted a. refer- 


ence to that rate or-maximum rate, òr, 


£ such lower. rate, if“any (being a-ʻrate 
greater than fifty. rupees per annum), 
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` 26th -November 1941. 
_ to the Act: shows that its object was to 
- limit the total amount payable in res- 


` dule provided by ` Sec. 


of the Federal Legislature, ‘tave. 
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as ‘may for the time be fixed by a 
law of the Federal - Legislature; and 
any law of the - Federal Legislature 
made for any of the purposes of this 
proviso may be made’ either generally 
or in relation to any specified Provin- 
= municipalities, boards or authori- 
jes. 

(3) The fact that the . Provincial 
Legislature has power to make laws as 
aforesaid with respect to taxes on pro- 


_fessions, trades, callings and employ- 
‘ments, the generality of the entry in 


the Federal Legislative. List relating to 
taxes on income.” . 

In exercise of the powers E TE by 
the above section the Central Legisla- 


. ture passed the Professions Tax. Limi- 


tation Act, 1941 (Act XX of 1941) on 
The preamble 


pect of any person in respect of his 
profession, trade or calling etc. by way 
of tax to fifty rupees per annum not- 
withstanding the provision to the :con- 
trary in S. .142-A of the Government 
of India Act, 1935. The Act which con- 
tained only ‘three sections and a Sche- 
l 2 that the 
amount of tax payable in respect of 
any one person to a Province, munici- 
pality, district board etc. was to cease 
to be levied: to the extent to which 
such taxes exceeded Rs. 50/- per an- 
num. The section ran as follows: . - 


“2. Notwithstanding the provi- 
sions of any law for the time ‘being in 
force, any taxes payable in respect of 
any one person to a Province, or to 
any one municipality, district board, 
local board or other. local authority in 
any Province, by way of tax on pro- 
fessions, trades, callings or employ- 


“ments,. shall from and after the com- 


mencement of this Act cease to be levi- 
ed to the’ extent to which such ‘taxes 
exceed fifty rupees. per annum.” 


` Section 3 was a saving provision where~ 


by the provisions of S. 2 were not to 
apply to the taxes ‘specified in the 
Schedule. All the five” items in the 
Schedule related to taxes on profes- 
sions, trades or callings: by certain 
municipalities. 

7. -° Section - 108 ` oË the v; P. 
District Boards Act 1922 wás | amend- 
ed in-1948 to` read: -` 
.- “Ar board— «= 

(a): shall, by - notification in the 
official Gazette, impose a.local rate 
under ‘section 3 of the--United- Provin- 
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ces Local Rates Act, 1914, as modified 
by this Act; and 


(b) may continue a tax already 
imposed on persons assessed according 
to their circumstances and property... 
» im accordance with section 114: 


Provided that the tax on circum- 
stances and property so imposed shall 
not be abolished or altered without the 
previous sanction of the State Gov- 
ernment.” 


8. Tt will be noticed that after 
the Professions Tax Limitation Act of 
1941 the District boards in U. P. were 
not allowed to collect a tax on circum- 
stances and property of any person in 
excess of Rs. 50/-. The situation was 
however altered in 1949 when the Pro- 
fessions Tax Limitation (Amendment 
and Validation) Act, 1949 was passed 
_ with the assent of the Governor-Gene- 
ral on 26th December 1949 (Act LXI 
of 1949). This was really to get over 
the decision of the Allahabad High 
Court in District Board of Farrukhabad 
v. Prag Dutt, ILR (1949) AN-26 = 
(AIR 1948 All 382 FB). The Act was 
passed to amend the Professions Tax 
Limitation Act, 1941 and to validate 
the imposition in the United Provinces 
of certain taxes on circumstances and 
property. Section 2 of the Act pur- 
ported to add items 3-A and 3-B in 
the Schedule to the Professions Tax 
Limitation Act, 1941 with retrospec< 
tive effect. Items 3-A and 3-B read 
as follows:— 

*3-A, The tax on inhabitants as- 
sessed according to their circumstances 
and property, imposed under Clause 
(ix) of sub-section (1) of Section 128 
of the United Provinces Municipalities 
Act, 1916 (U. P. Act IE of 1916). 


3-B. The tax on persons assessed , 


according to their circumstances and 
property, imposed under Clause (b) of 
Section 108 of the United Provinces 
District Boards Act, 1922 (U. P. Act X 
of 1922)” 

The usual .clauses for validation with 
retrospective effect were contained in 
Section 3 of the Act. 


9. Taxes on professions, trades, 
zallings and employments again came 
to be dealt with by. Article 276 of the 
Sonstitution in 1950. Clause (1) of 
the article laid down that - f 

“Notwithstanding 
Article 246, no law of the Legislature 
af a State relating to taxes for the 
yenefit of the State or of a munici- 
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pality, district board, local board or 
other local authority therein in res- 
pect of professions, trades, callings or 
employments shall be invalid on the 
ground that it relates to a tax on 
income.” 


Clause (2) was aimed at limiting the 
maximum amount in respect of such 
taxes subject to certain qualifications. 
It ran as follows:— 


“The total amount payable in res- 
pect of any one person to the State or 
to any one municipality, district board, 
local board or other local authority in 
the State by way of taxes on profes- 
sions, trades, callings and employ- 
ments shall not exceed two hundred 
and fifty rupees per annum: 


Provided that if in the financial 
year immediately preceding the com- 
mencement of this Constitution there 
was in force in the case of any State 
or any such municipality, board or 
authority a tax on professions, trades, 
callings or employments the rate, or 
the maximum rate, of which exceed- 
ed two hundred and fifty rupees per 
annum, such tax may continue to be 
levied until provision to the contrary 
is made by Parliament by law, and 
any law so made by Parliament may 
be made either generally or in rela- 
tion to any specified States, munici- 
palities, boards or authorities.” 


10. On August 22, 1958 the 
U. P. Antarim Zilla Parishads Act 
(XXII of 1968) was passed by the U. P. 
Legislature. Under Section 1 (3) of the 
Act it was to come into force on 29th | 
day of April, 1959 and to expire on 
3lst December, 1959. The said Ac# 
was purported to be extended to 31sf 
December, 1962 by successive Iegisla- 
tion. Under Section 3 (1) of the Act 
of 1958 all district boards in U. P. 
ieis toine and all committees of such 
boards constituted under the District 
Boards Act of 1922 were to cease to 
function and all members and the 
President of each board and all mem- 
bers of each committee were to 
vacate and be deemed to have vacated 
their respective offices. 


11. The U. P. Kshettra 
Samithis. and Zila . Parishads 
Adhiniyam, 1961 repealed the 


United Provinces District Boards Act, 
1922 in relation to a district as from 
the date-on which. the establishment? 
of Kshettra Samithis 
Act (XXXIII of 1961) was completed 


. under. tħe new ` 
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and as from the date on which the 
U. P. Antarim Zila Parishad Act vas 
to stand repealed in relation to that 
district. Kshettra Samitis and Zila 
Parishads were constituted in the. Lis- 
trict of Muzaffarnagar under the Act. 
This Act was 


ing all the rural areas of each district 
into khands, the establishment of 
Kshettra Samithis for each khand, 
their composition and _  establishm=nt 
and incorporation of Zila Parishsds. 
Each Zila Parishad was to be a bcdy 
corporate having’ perpe‘ual succession 
and a common seal with power to ac- 
quire, hold and dispose 
and to discharge its functions under 
the Act. -The powers and functions of 
Kshettra Samitis and Zila Parishads 
were specified in Chapter III of ihe 
Act. Chapter IV of the Act contzin- 
ing Sections 39 to 55 laid down pro- 
-visions for the appointment of officers 
and servants of the Zila Parisheds. 
Under Section 48 (1) appointments to 
the posts of Karya Adhikari, 
Abhiyanta and Kar Adhikari and the 
posts created under sub-section (2) of 
Section 39 carrying on initial salary 
of Rs. 200 or more per month. were 
to be made by the Parishad in ‘con- 


sultation with the State Public Service x 


Commission or such other Commission 
or Selection Board as might be consti- 
tuted by the State Government in this 
behalf in the manner prescribed pro- 
vided that if there w&s a difference 
of opinion between the Commission 
and the Parishad the matter was ta be 
referred to the State Government 
whose decision was to be final. Under 
Section 47 . : 


“Notwithstanding anything“ con- 
tained. in -Section 43 
and temporary appointments’ to posts 
mentioned in sub-secticn (1) of. Sec- 
tion 43, may be made by the appo-nt- 
ing autħority specified in Section. 43 or 
in the rules made under Section 44, 
without consulting . ths- Commission, 


sorusasos 


but no such appointment shall, except | 


as provided in sub-section (2), con- 
tinue beyond a period cf one year save 
after, consultation’ wan the are 
sion:? 


` Under sub-section: (2) ie | apin: 
ments made under sub-section (1) 
might. in special circumstances and 
where the appointing. authority was 
the Parishad, with the approval of the 


State Government be continued -with-. 


P. C. Maheshwari v. Z. P., Muzaffarnagar 
a comprehensive Ach 


which prescribed inter alia for divid- 
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out consulting the Commission for a 
period not exceeding two years. 
Chapter VII of the Act of 1961 con- 
tains: provisions for taxation and levy 
of fees and tolls in Sections 119 to 146. 
Section 120 sanctioned the continuance 
of imposition of circumstances and 
property tax which was imposed or 
continued under the U. P.- District 
Boards Act, 1922 until abolished - or 
altered and all rules, regulations and 
bye-laws, orders, notifications were to 
continue in force as if enacted under 
the Act of 1961. Section 131 (1) en- 
abled the Zila Parishad to exempt for 
a period not exceeding one year, from 
the payment of a tax on or any portion 
of a tax imposed under the Act, any 
person who was in ‘its opinion,: by 
reason of poverty unable to pay the 
same and renew the exemption as 
often as it deemed necessary. Sub- 
sections. (2) and (3) allow other such 
exemptions either by the Zila Parishad 
or the State Government. 


12. The main plank a tħe 
argument on behalf of the petitioners. 
was that the Central Act LXI of 1949 
was beyond the legislative competence 
of the Federal Legislature, but even 
assuming the said Act was within the 
‘competence of the Tegislature as. a 
result of the amendment of Section 108 
of the U: P. District Boards Act in 
1948 the board could only continue to 
levy the tax which was lawfully being 
imposed in 1948 on persons assessed 
according to their circumstances and 
properties in accordance with Section 
114 and inasmuch as the tax had been 
reduced to Rs. 50/- by the Central Act 
of 1941 the validation under the 
Professions Tax Limitation (Amend-- 
ment and Validation). Act, 1949 would 
not serve to raise the limit of tax to 
beyond Rs. 50/~ “per annum. In our 
view, none of these’ contentions has 
any force. -` 


: 13. On te. first branch of his 
submission, counsel relied on.a passage 
in Craies on Statute Law (sixth edition, 


"page 283} reading: 


` Tia power- iş given to the Crown 
by statute-for the purpose of enabling 
something.to be done which is beyond 


the scope.of the royal prerogative, if 


is sdid-to be an - important constitu- 
tional .principle that. such a power, 
having been once exercised, is exhaust: 
ed and: cannot be exercised again.” 


1702 S. C. 


Tt was said that the effect of sub-sec- 
tion (2) read with the proviso to Sec- 
tion 142-A of the Government of India 
Act was that although a tax in res- 
pect of professions, trades and callings 
might have been leviable after the 
3ist March, 1939 if it was being levied 
before, the power of the Federal 
Legislature having been once exer- 
cised to reduce the imposts over Rs. 
50/- per annum to ‘that sum, it was 
exhausted and could not be exercised 
a second time. The: argument is 
patently fallacious. Here there is no 
question of any prerogative ‘and the 
proviso: cannot be read to ‘give the 
legislature power to alter the quantum 
of. assessment once for all. Clearly it 
gave power to the Federal Legislature 
to fix a rate of such tax in substitu- 
tion for the one which .was already 
prevailing on the 31st March, 1939 and 
it could do so not only once but from 
time to time as is apparent from the 
use of the expression. 


‘unless for the time being provi- 
sion to the contrary is made by a law 
of the Federal Legislature.” 


The words “unless for the time being” 


indicate that the Legislature could `at 
any point of time substitute a fresħ 
rate’ of tax for the one prevailing. It 
follows that it was 
Federal Legislature to make’ such sub= 
stitution more than once. Having 
reduced'the rate to Rs..50/- by ‘the 
Professions Tax Limitation Act the 
Legislature took power again to sub- 


stitute the old rate of tax for the sum. 


of Rs. 50/-. This substitution ‘became 
effective as from the date of the Pro- 
fessions Tax Limitation Act, 1941 by 


. the insertion of items 3-A and 3-B to 


the Schedule to the said Act. Section 3 
of the Act of 1949 validated imposts 
for the period intervening | between 
1941 and 1949. ` k 


14. Counsel sought to rely on 
a decision of this Court in B. M. 
Lakhani v. Malkapur: Municipality} AIR 


1970 SC 1002 in aid of his conténtion ` 


that a fresh Act had to’ be re-enacted 
after 1949. 
had filed a suit to restrain the munici- 
pality from recovery of “Bale and 
Boja” tax for the season 1953-54 and 
for the subsequent ‘seasons and for: a 


- decree for refund ‘of the amount ` paid . 


contending that the tax was- -iiltra 
vires the municipality. One. of” the 
points there canvassed.. ‘was,’ whether 
the levy of. the tax by the: ‘ munici- 
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open to the’ 


` and negatived i in M. 


“SCR 1422 = 


In that case-the appellants - 


A.LR. 


pality was valid in law. The munici- 
pality -was constituted in 1905 under 
Section 41 (1), ‘clauses (a) and (b) of 
the Berar Municipal Act, 1886. It 
purported to levy, with effect from 
October 1, 1912, a tax known as the 


Bale and Boja tax on cotton ginned 


aùd pressed in Ginning and Pressing 
factories at certain rates. On the 2nd 
October 1939 the municipality resolv- 
ed to revise the rates and by notifica- 
tion dated January 2, 1940 under Sec- 
tion 67 (5) of the C. P. and Berar 
Municipalities Act, 1922 tax was. per- 
mitted to be levied:at the rate of four 
annas per bale with: effect from Octo- 
ber 1, 1939. The Court observed that 
the notification of 1940 was not saved 
by the proviso ‘to ` Section 142-A but 
the municipality collected tax at the 
rates set out in the said notification. 
Accordingly the Court held that if the 
notification of 1940 was ineffective 


under the Government of India Act, : ; 


1935 it could not be revived under the 
Constitution by virtue of Article 276 
(2) proviso. 


“15. 


Clearly, that case is dis- 


tinguishable from the facts of the case ` 


before us. In this.case the impost re- 
mained: the same: ‘between the passing 
of the’Government of India Act, 1935 
and the commencement of the Consti- 
tution. The amendment of Section 108 
of the U. P. District Boards Act of 
1922 in. 1948 only allowed the continu- 


‘ance.of the tax already imposed. on 


persons assessed according to their cir- 
cumstances and property.. -We cannot 
‘accept the argument | that validation 
of the imposition of a tax by. the Pro- 
fessions Tax Limitation _ (Validation 
and Amendment) Act 1949 with. re- 


Arospective effect was not possible. An 


argument similar to that raised by the 
counsel for the petitioners was raised 
a - Sundarara- 
miér’ & Co. v. State of Andh Pra 1958 
(AIR 1958 SC 468). 
There it was contended on behalf of 
the assessees that Section. 2 of the 
Sales Tax Laws Validation Act, 1956 
which provided that no law of a State 
imposing or authorising the imposi- 
tion of- tax ‘on inter-State sales during 


the period between April 1, 1951 and .. 


September 6; 1955 shall be ‘deemed to ` 
be invalid or ever-to have been in- 
valid merely by ‘reason of the fact that’ 
sales took place in the -course of inter- 
State trade, did not authorise the 


initiation of fresh proceedings: for the 
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imposition but only 
already made.’ Rejecting this conten- 
tion it was observed (see p. 1460) (of 
SCR) = (at p. 486 of ATR): 

“What is ‘material to observe is 


that the power conferred on Parlia~ . 


ment under Article 286 (2) is a legis~ 
lative power, and such a power œn- 
ferred on a Sovereign Legislature 
carries with it authority to-enact a 
law either ‘prospectively’ or retrospec- 
-tively, unless there can be found in 
the Constitution itself & limitation on 
that power.” 

and at p. 1461 (of SCE) = at p. 486 
of AIR): 

“While a law proàibitiùg trens- 

fers (the subject-matter of the appeal 
before the Privy Council in Purjab 
Province v. Daulat Singh, 73 Ind App 
59 = (AIR 1946 PC 66)) must be pros- 
pective, a law authorising imposi-ion 
of tax need not be. It can be toth 
prospective and retrospective.” 
It necessarily follows -hat if the Act 
of 1949 was valid the imposition was 
saved even after 1950 under the pro- 
viso to Clause (2): of Article 276 of 
the Constitution. - 

16. 
rules framed under the District Bozrds 


Act became inconsistent with and un- ` 


workable under - the U. P. Zila Pari- 
shads Act. It was. seid that urder 
Rule 3 framed by the Local Self Gov- 
ernment of the U. P. under Seccion 
172 of the Act of 1922 the tax was to 


validated levies. 


It was next argued that the 
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[Prs. 15-20] S.C. 1703 


cation of January 28 not having been 
adhered to, the assessment was illegal, 
must be rejected on the. face.of it. 


. These rules laying down certain dates 


by which the.work was directed to be 


‘taken in hand and ‘completed’ were 


merely directory and‘ not mandatory. 
There was nothing in these rules to 
suggest that if the dates were not 
strictly observed any’ prejudice would 
be’ caused .to the assessee.. We find 
ourselves: unable to accept the 
observations. to the contrary in a judg- 
ment of the Allahabad High Court, 


- D/- 8-1-1963 rendered in Civil Mise. 


` 


be assessed by an assessing officer ap- 


pointed by the District Board with thè 
help of the members of the circle. 
As under the Zila Parishad Act there 
were no circle or members, the old 
rule was said to have become ur- 
workable. . In our view this argument 
has no force. . The asséssment was to 
be done’ by the assessing officer ap- 
pointed by the District Board, Even 


if there was a circle. but the memzers: 


of the circle’. refused to co-operate. 
with him, the assessment would. not be’ 


invalid. After all the help which they 
could render would only be limitei to 


giving information about the assesses. , 


it was quite competent for the as- 
sessing officer to ‘proceed with the as- 
sessment even if the members refused 
to help him. The situation was not 
altered by reason of tke fact that the 
circle and - the meber had dis- 
appeared. 

- 17. The jest EE of 
counsel that the time schedule men- 


_assessee. 


‘Writ Petn. No. 3160 of 1962 to which 


reference was made in this connection. 


18. . In paragraph, 21 of the 
petitioni; a complaint is made that the 
Zila Parishad had ‘changed the rate of 
tax to a 3 paise per rupee which is 
equivalent to 6 pies : (old) per rupee 
being the rate which was -in force 
under the District Boards Act and the 
minimum amount :of income for levy 
of-tax had also been raised under -the 
Zila Parishad. Actto Rs. 600 from 
Rs. 300 under the District Boards Act. 
It is. pointed out in the counter affi- 
davit of respondent No..2 that the 
above statement is not correct and that 
the rate of 3 paise per rupee provided 
under Section 121 of the Zila Parishad 
Act was not applicable by virtue of 
Section 120 of the Act. The respon- 
dent further pointed out that the 
maximum amount ‘on which the tax 
was leviable had been raised from 
Rs. 300 to Rs. 600..-before the com~ 
mencement of the Zila Parishad Act 
the change working in favour of the 
We are therefore not satis- 
fied about the genuineness of the petis 
tioner’s complaint. : 


19. A faint attempt was made to 


argue that the rules of 1928 were not 


properly framed inasmuch as.the pro- 
cedure laid ‘down in the. relevant 
chapter of the Act of 1922 was not 
followed strictly and the rules were 
not sent to Government for approval. 
In our view, ~ even, if there’ was any 
such irregularity in the:framing of 
the rules, the same were cured by the 
publication of the notification: under 
Section 120 (3) of the Act of 1922. - 


20. - The last point raised by ` 
the petitioners relates to the appoint- 
ment of the Kar Adhikari on the 
ground that it was not done. in con- 
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sultation with either the Public Ser- 
vice Commission of the State or any 
other Commission or body appointed 
in that behalf by the State Govern- 
ment under Section 43 of the U. P. 
Kshettra Samithis and Zila Parishads 
Adhiniyam, 1961 ie U. P. Act 
XXXIII of 1961. The appointment of 
respondent No, 2 in this. case took 
place on 8th August 1965: the im- 
pugned assessment was made on 8th 
March 1968 i.e. more than two years 
after the date of appointment. Under 
Section 43 the appointment of this 


officer to the post which carried an ini- 


tial salary of more than Rs. 200 p.m. 
could be made by the. Parishad in con- 
sultation with the Public Service Com- 
mission or other. Commission or selec- 
tion Body as might be constituted by 
the State Government and if there was 
a difference of opinion between the 
Commission and the Parishad the 
matter was to be referred to the State 
Government whose decision was to be 
final. Counsel for the respondents on 
the materials before this Court was 
only in a position to inform us that the 
State Public Service Commission had 
been notified of the appointment and 
they had not expressed any disappro- 
val of the same. We do not think that 
this was sufficient compliance with Sec- 
tion 43. In Chandramouleshwar Pra- 
sad v. Patna High Court, . 1970-2 SCR 
666 = (AIR 1970 SC 370) this Court 
had to consider the question of “ap- 
pointment of persons to be and the 
posting and promotion of District 
Judges” in the State of Bihar which 
under Article 233 (1) of the Constitu- 
tion were to be made by the Governor 
of the State in consultation with the 
High Court. It appeared that there 
was some difference of opinion be- 
tween the High Court and the Gov- 
ernment of Bihar with regard to cer- 
tain appointments and promotions of 
District Judges in the State of Bihar 
and the Government issued a notifica- 
tion on 17th October 1968 appointing 
the petitioner as temporary District 
and Sessions Judge Singhbhum until 
the appointment of a permanent off- 
cer in the vacancy caused by the retire- 
ment of an incumbent to that office. 
This Court found that before issuing 
the said notification the Government 
never attempted to ascertain the 
views of the High Court with regard 
to the petitioner’s claim or gave the 
High Court any indication of its views 


` 


inter alia, Kar 
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with regard thereto. It was observed 
that (page 674) (of SCR) = (at page 
375 of ATR): 


“The Governor cannot discharge 
his functions under Article 233 if he 
makes an appointment of a person 
without ascertaining the High Court’s 
views in regard thereto . be tae 
Consultation or deliberation is not 
complete or effective before the par- 
ties thereto make their - respective 
points of view known to the other or 
others and discuss and examine the 
relative merits of their views.” 
Appointing respondent No. 2 as Kari 
Adhikari and merely sending the 
papers relating to such appointment to 
the Public Service Commission would 
not therefore be in compliance with 
Section 43 of the Act. Even if it be 
regarded as a temporary appointment, 
it could only be effective for two 
years and as the assessment in this 
case was made beyond that date it 
must be held that the assessment was 
by a person not competent- to make it. 


21. After the conclusion of the 
arguments of both. parties, the respon- 
dents had an affidavit affirmed by one 
K. D. Banerjee, an Assistant in 
Panchayat Raj IL Department, Gov- 
ernment of U. P. to the effect that the 
State Government had created a 
Central transferable cadre of the class 
of officers, acting under Section 44 of 
Act XXXIII of 1961 and that the Gov- 
ernment had also framed rules known 
as U. P. Zila Parishad Central Trans- 
ferable Cadre Rules, 1966 which came 
into force with effect from December 
20, 1966. According to paragraph 8 of 
the rules, appointments for the first 
time to the cadre were to be made 
from amongst the officers who on the 
26th April 1966 were holding the posts, 
Adhikari. Further, 
according to paragraph 9 (4) of the 


- rules, a list known as List ‘C’ was to 


be prepared containing the names of 
officers who as on 26th April, 1966 are. 
holding the posts of Secretary or Kar 


. Adhikari, ete., in a temporary or off- 


ciating capacity and- the list was to be 
arranged in order of seniority. Ac- 
cording to the affidavit the respondent 
No. 2 having been -appointed in a 
temporary officiating capacity continu- 
ed to be on that post under sub-rule (4) 
of Rule 9 and his name was included 
in list ‘C’ and was being considered 
by the Government for permanent 
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_ appointment in consultation with the 
State Public Service Commission. 

22. In our view the matters 
relied on in the affidavit do not alter 
the situation or improve the position 
of respondent No. 2 in eny way. Tze 
non obstante clause in Section 44 of 
‘Act XXXIII of 1961 only relates to 
Sections 41, 42 and 43 and not to Sec- 
tion 47 which deals vith officiatizg 
and temporary appointments to cer- 
tain posts. It would therefore appeer 
that by the inclusion of the name of 
respondent No. 2 in list ‘C’ he sfill 
continued to be in his officiating a-d 


temporary capacity. In terms of Sec-. 


tion 47 therefore the appointment 
ceased to be valid after two years, the 
period having expired long before tte 
hearing of this matter. 

_ 23. No argument was advanc- 
ed to us on the question of the valid-ty 
of Section 131 of the U. P. Zia 
Parishad Act and we do not express 
any opinion thereon. 

24, Although the major ‘points 
raised by the petitioners are of no 
substance, we find ourselves unable <o 
uphold the validity of the levy as it 
has not been shown to us that Kar 
Adhikari’s appointment was valid ‘<n 
law. The order of assessment of 
Rs. 2,000/- on the petitioners dated 
25th ‘March, 1968 will therefore be 
quashed. In view of the divided swz- 
cess in the writ petition, we meke 
no order as to costs. 

; Petition allow2d. 
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powers under Section 43 (1) (i) the 
conditions of the permit stand statu- 
torily amended by virtue of Section 59 
(8) (c) — (X-Ref.: — Section 59 (3) a 
m ATR 1962 Madh Pra 108, 
tinguished; AIR 1970 SC 1864, AP 

(Para 4) 

Thus where in pursuance of the 

directions issued by the Government 
in the Notification, the Regional Trans- 
port Authority called upon the 
Regional Transport Officers to notify 
the operators to collect the enhanced 
fares and accordingly the officers con- 
cerned notified them, they could 
collect the enhanced fares as if the 
fare tables had been amended. 

(Para 6) 
Cases Referred: Chronological Paras 


(1970) AIR 1970 SC 1864 (V 57) 

= (1970) 2 SCR 52, Nazeeria 

Motor Service v. State of ; 
_ Andhra Pradesh 4 
(1962) ATR 1962 Madh Pra 108 

(V 49) = 1962 MPLJ 633, 

Madhya Pradesh Transport Co. 

Private Lid. v. State of Madhya 

Pradesh 

M/s. K. Mangachari, K. R. 

Chaudhuri and K. Rajendra Chow: 
dhary, Advocates, for Appellants; Mr. 
P. Ram Reddy, Sr. Advocate, (Mr. 
G. S. Rama Rao, Advocate, with him), 
for Respondents. 
_ _ The Judgment of the Court was 
delivered by l 

P, JAGANMOĦAN REDDY, J.: — 
This Appeal is by a Certificate against 
the Judgment of the Andhra Pradesh 
High Court given in a batch of Writ 
Petitions of which the Writ Petition 
giving rise to this Appeal was one. 
The High Court while dismissing the 
Writ Petitions gave certain directions 
to which we will refer later. 

2. A few facts may be stated to 


. appreciate the matters in issue in this 
- appeal. 


_ Whe Madras Motor Vehicles 
(Taxation of Passengers and Goods) 
Act (Act XVI of 1952) became appli- 
cable to the State of Andhra and sub- 
sequently to the Andhra Pradesh when 
the respective reorganisation of 
States took place in 1953 and 1956. 
In 1959 the Andhra Pradesh legisla- 
ture enacted the Motor Vehicles (Taxa- 
tion of Passengers and Goods) Andhra 
Pradesh (Amendment) Act with a view 
to augment the revenue of the State. 
By this amendment Act the rates had 
been increased in respect of stage 
carriages as well as in respect of goods 
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vehicles. It'is not necessary to notice 
what those rates are except to say 
that under sub-section’ (2) of Section 1 
of the Madras Motor Vehicles (Taxa- 
tion of Passengers and Goods) Andhra 
Pradesh (Amendment) Act 1959, the 
Govt. of Andhra Pradesh appointed 
the 8th May, 1959 as the date on which 
the State Act came into’ force. On 7th 
May 1959. by G. O. Ms. No. 1077 _ the 
State Transport Authority was direct- 
ed by the Government to fix maximum 
fares inclusive of the leviable tax 
under the Act for the stage carriages 


in the State of Andhra Pradesh which . 


immediately before the 1st November, 
1956 were comprised in the State- of 
Andhra. The Andhra Pradesh Amend- 


- ment having come into force it was 
- challenged in a batch of Writ Peti- 


High Court of Andhra 
Court had struck 
being unconstitu- 
thereafter 


tions in the 
Pradesh and that 
down the Act as 
tional.. The legislature 


passed Act 34 of 1961 by validating . 


the leyy under the Act which was 
struck down by the, High Court and 
also. for imposition of surcharge from 


the different dates from the date’ on. 


which it came into force namely from 
the 3rd November ’61. The operators 
again questioned the Amendment Act 
of 1961 on the ground that they had 
not collected the fares on the. enhanced 
rates fixed by the Transport Authority 
because by the condition of their per- 
mit they were precluded from collect- 
ing the fares at a rate higher than 74 
fies or 4 NP per passenger per mile. 


` In view of the fact that the Regional 


Transport Authorities had. not taken 
action to modify that condition suita- 
bly they could not collect this amount 
and therefore were not liable to pay 
surcharge at the enhanced rates. This 
contention was negatived by the High 


Court which while rejecting the Writ, 
Petitions on that ground none-the-less ' 
directed that the Respondents will not ` 


be entitled to payment or -collect the 
enhanced surcharge from the opera- 
tors for the month of May 1959 which 
the Counsel for the Government had 
stated on instruction that the Govern- 
ment will not collect. 

- 3. ° The point which is urged 
before us, as was urged in the High 
Court is whether the enhanced sur- 
charge became operative and payable 


. immediately on the coming into force 


of the 1961 Act or was it necessary to 
amend the conditions of the permit 


: Appellant: is unsustainable. 
-vant provisions of the Motor. Vehicles 


A. J. R, 


dealing with the fares Jeviable by the - 
operators before the Government could 
collect the enhanced surcharge from 
them. The learned Advocate for the 
Appellants argues relying. on Madhya 
Pradesh Transport Co. Private Ltd. v. 
State of Madhya Pradesh, AIR 1962 
Madh Pra 108 that unless the table of 
fares is altered in accordance with the 
procedure laid down fares which in- 
clude taxes cannot be lawfully collect- 
ed and therefore they are not in law 
bound to pay the enhanced surcharge. — 
This very contention was raised before . 
the High . Court, which disagreeing 
with the Madhya Pradesh case cited 
above held that the directions issued 
by the Government in G. O. Ms. No 
1077 of: 7th May 1959 pursuant. to 
which the Regional Transport Autho- 
rity by its proceedings dated 12th May 
1959 called upon the Regional Trans- 
port Officers to notify the operators 
and which the said officers had notifi- 
ed authorising them to collect the en- 
hanced fares was. sufficient authorisa- 
tion for, them to: collect the enhanced 


‘fares..as if the fare tables had been 


amended. ik . s 

4... It may’: be mentioned that 
the constitutionality of the enhanced 
surcharge was upheld by this Court in 
Nazeeria Motor Service v. State of 
Andhra Pradesh, (1970) 2 SCR 52 = 
(AIR 1970 SC 1864), and therefore the 
only question that survives is whether 
there is an impediment to the opera- 
tors to collect. fares without the condi- 
tions of the permit being amended. 
There is of course the other basic ques- 
tion whether the payment of the en~- 
hanced tax is dependent on the opera- 
tors collecting the enhanced fares. In 
any case it is unnecessary to consider 
this question in the view -we have 
taken that the contention urged by the 
The rele~ 


Act clearly support the view taken by 
the High Court that once a Notifica- 
tion is issued by.the Government in 
exercise of the. powers under S. 43 (1) 


-(i) the conditions of the permit stand 


statutorily amended. by. virtue of Sec- 
tion 59 (3) (c). 

5. The provisions of Sections 43, 
44, 48 and 59 before their amendment 
in 1969, in so, far as they are applica- 
ble to the matter under consideration 
are as follows: 


43 (1) A State Government. ... . 
may from time to time by Notification 


1971 


in the official Gazette issue directians 
to the State Transport Authority— ` 


__ (i) regarding the fixing of fa res - 


and freights for stage carriages, can- 
tract: carriages and. public carriers; ~ 


44 (3) A State’ Transport - Autko~, 


rity shall give effect to any. directians 


issued under Section 43 and subject: to . 


such directions and save as otherwise 
provided by or under this Act shall 
exercise and discharge throughout ~he 


State the following | powers and fune-. ‘ 


tions. namely: 


a) xx XX “xx 
b) xx xx: xx 
c) xx xx. xXx oy 
_ a) xx xX - xx ' 


(4) For the purpose of EEE EP 
and discharging the. powers and func- 
tions specified in suk-section (3), a 
State Transport Authority may, sub- 
fect to such conditions as may. be pr2s-. 
cribed, issue directions to any Rezi- 
onal Transport Authority and the Fe- 
gional Transport Authority. shall in -he 
discharge of its functions under this 
Act give effect to and be guided: by 
such directions. 

. 48 (3) The 
. Authority, if it.decides to grant a stage 
carriage permit, may grant the permit: 
. for a service of stage carriage ol a 
specified ‘description or for one or 
more particular stage carriages, end 
may, subject to any rules that may be 
made under this Act, attach to the p2r- 
mit any one or more of the follow-ng 
conditions namely: 

G) to (xi) xx xx x 

(xii) that fares shall be charged 
în accordance with the approved fare 
table; 

59 (3) The. following shall be cen- 
ditions of every permit: . - 


(c) that any prohibition or restric 
tion imposed and any maximum . or. 
minimum fares or freights fixed- by: 
notification -made under Section 43 are 
observed in connection with any vehi- 
cle or vehicles to -which the permit 
relates; ; 


The Government has pursiaat to Sec-. 
tion 43 issued. the sol Swipe a al 
tion: ; 

In exercise of. ihe ‘Bowers: ccn- 
ferred ' by. -clause (i). of sub-section {1) 
of ‘Section: 43-of. the -. Motor Vehicles 
Act, 1939 (Central. Act IV of 1939) and 
in. supersession of: the ‘Notification of 
the Government of A: P. in | Public. 
Works and Transport Department Ho. 


W B. Srikantiah v. R. T. A, Anantapur ` 


Regional ‘Transport, 


an 108), 


- [Prs. 5-7] S. C. 1707 


1184 dated the 11th August 1956, 
published at page 2026 of part I of the 
A. P. Gazette dated the 6th Septem- 
ber 1956, the Governor of Andhra Pra- 
desh hereby directs the State Trans- 
port Authority to fix the following 
maximum fares inclusive of the tax 
Jeviable under the Madras. Motor Vehi- 
cles (Taxation of Passengers and Goods) 
Act, 1952 (Madras Act XVI of 1952) for 
stage carriages in the territories of 
the State of Andhra Pradesh ‘which 
immediately before the Ist November, 
1956 were comprised : in the State of 
Andhra. . 


6. -- In view of: the. directions 


: given by the Government in the above 


notification the Regional Transport 
Authority called upon the Regional 
Transport Officers to notify the opera- 
tors tocollect the enhanced fares and 
accordingly. the officers concerned in 
compliance with those directions notifi- 
ed the operators. Once the provisions of 


Sections: 43.(1) (i) and 44 (4) are com: 


plied with Section 59 (3) (e) comes’ in- 
to play and it has the effect of incor- 
porating. the maximum fares as notifi- 
ed including the tax leviable, as a 
condition of the. permit. This being 
the legal ‘position we do not think 


-there is any justification for the con- 


tention that the collection by the opera- 
tors of the enhanced fares without the 
table of fares being amended would 
entail the cancellation of the permits. 


T. The decision of the Madhya 
Pradesh case is clearly distinguishable 
as it does not appear that any notifica- 
tion was issued under Section 43 as 
was: done in this case nor do we find 
that the provisions of Section 59 (3) 
(c) have. been referred to or consider- 
ed. At. page .111,'(AIR 1962 MP 
Dixit, C. `J., noted. the sub- 
missions of the Additional ` Govern- 
ment pleader that instructions would 
be issued to all: Regional Transport Au- 
thorities for a revision of fare tables 
under Section 43 of the Motor Vehi- 
cles Act ‘so as to enable the operators 
to recover the tax: amount from the 
passengers as extra fare, whith he 
observed was a step in the right direc- 


. ,tion. These observations show ‘that 


there was no notification under ‘Sec- 
tion 43 nor any instructions given to 
the Regional. Transport Officers by the 
Regional ‘Transport - ‘Authority. In the 


_circumstances that case is not an au- 


thority for- the proposition contended 
by the earned Advocate for the Ap- 
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pellant. In our view there is no vali- 
dity in the stand taken by the opera- 
tors and consequently this appeal is . 
dismissed with costs. 


Appeal dismissed. 
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(From: Patna)* 
Cc A: VAIDIALINGAM AND A. N. 
RAY, JJ. 
; Govind Mehta, Appellant v. The 
State of Bihar, Respondent. 
Criminal Appeal No. 154 of 1969, 
D/- 7-5-1971. : 


, (A) Criminal P. C. (1898), S. 190—= 
Duty of magistrate taking cognisance 
of case — Magistrate must before tak- — 
ing cognisance examine the facts of 
the complaint and determine whether 
his power is barred under any. clause 
of S. 195 (1), since the time at which 
legality of the cognisance taken is to 
be adjudged is the time when cogni- 
sance is actually taken. AIR 1967 SC 
528, Rel. on. (Para 12) 


(B) Criminal P. C. (1898), S. 195 — 
Effect of non-compliance — Non-com-~ 
pliance with section, which imposes a 
limitation on power of magistrate to 
take cognisance of the offences men- 
tioned in section, deprives him of 
furisdiction to take cognisance of those 
offences. (Para 12) 


(C) Criminal P. C. (1898), S. 190— 
Power to take cognisance — Held 
Court’s jurisdiction under section to 
take cognisance of complaint filed by. 
publie prosecutor on sanction under 
S. 197 against a magistrate for offences 
under Ss. 167, 465, 466 and 471 I.P. ©, 
was not barred by S. 195 or S. 476 — 
(X-Ref: Criminal P. C. (1898), Ss. 195 
and 476). i _ (Para 18) 

The jurisdiction of the court, 
under S. 190, to take cognisance of a 
complaint, filed by the Public Prosecu- 
tor against a magistrate under S, 197, 
for offences under Ss. 167, 465, 466 and 
471, Penal Code, for having interpolat- 
ed in the order sheet, after an appli- 
cation for transfer of a case has been 
made, certain orders, containing the re- 
AS hea eet CA RE 


"(Criminal Revn. Nos. 345 and 346 
of 1968 and Criminal Misc. Nos. 248 
and 249 of 1968, D/- 16-12-1968 — 
— Pat.) ` i 


` EO/EO/C487/71/MKS/P, 


Govind Mehta v. 


State of Bihar `` ALR. 


mark that the District magistrate was 
interfering. with the proceedings in the 
case before him, in order to make if 
appear that they had been passed _ 
much earlier, and sending the order 
sheet as the true report in the case to 
the court dealing with the transfer ap- 
plication, is not barred by S. 195 or 
S. 476 of the Code. (Para 18) 


The offences under Ss. 167 and 
466 are not covered by S. 195 (1) (bJ 
or (c) and therefore the power of the 
Court to take cognisance of the offen- 
ces is not barred on the ground of ab- 
sence of a complaint against the ac- 
cused by. the court to which he was 
subordinate. (Para 15) 


Even as regards the offence under 
S. 471, Penal Code the jurisdiction. of 
the magistrate to take cognisance is not 
barred by S. 195 (1) (c) as although 
that offence is taken in by that sec- 
tion its essential requirement that the 
offence should have been committed 
by a party to any proceeding in court 
is not satisfied. The accused had no 
personal interest in the transfer ap- 
plications and the mere fact that cer- 
tain allegations had been made: against 
the accused in the transfer application - 
would not make him party to the pro- 
ceeding before the court dealing with 
that application. (Para 17) 


Section 476 of the Code also would 
not apply to the case in view of the 
fact that cls. (b) and (c) of S. 195 (1) 
do not apply. The fact that an appli- 
cation was also made by the complain- 
ant for filing a complaint under Sec- 
tions 471 and 467, Penal Code would 
not attract the application of the sec- 
tion when the court gave its finding 
that the accused had committed forgery 
and interpolation in the order sheets 
only for the purpose of transferring 
the case and merely sent its order to 
the Government. for taking action 
against the accused if it desired. 

(Para 18) 


Tt is true that S. 465, Penal Coda 
was mentioned in the complaint and 
since it deals with punishment for of- 
fence under S. 463, Penal Code which 
is taken in by CI. (c) of S. 195 (1) of the 
Code, it may also be said to be covered 
by that clause. Even then that clause 
cannot operate in the case because the 
offence cannot be said to have been 
committed. by the accused:“as a party 
to any proceeding” in a court. 

o a ` (Para 19} 


1971 
Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 528 (V 54)=: =. 
(1967) 1 SCR 520-= 1967 Cri 
LJ 528, M. L. Sethi v. R. P. 
Kapur 
11953) AIR 1953 SC 293 (V 40)= 
(1953) SCR 836 = 1953 Cri LJ 
1232, Basir-ul-Huq v. The : 
State of West Bengal 13 
M/s. Jyoti Narain, S. N. Misra and 
U. P. Singh, Advocates, for Appellant; 
Mr. R. C. 
pondent. 
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The Judgment of the Court was. 


delivered by . 

VAIDIALINGAM, J.: The accused 
fn this appeal, by special leave, chal- 
Ienges the common order dated De- 
cember 16, 1968 passed by the Pzstna 
High Court dismissing Criminal Revi- 
sion Nos. 345 and 346 of 1968 and the 
connected Criminal Miscellaneous Peti- 
tion Nos. 248 and 249 of 1968. The 
Criminal Revisions and the Criminal 
Miscellaneous Petitions were all direct- 
ed against the orders passed by the 
criminal courts directing that the ap- 
pellant should stand his trial for 
offences under Ss. 167, 466 and 47~ of 
the Indian Penal Code . (hermine ter 
called the Penal Code). 


2. The facts giving rise to the 
Criminal Revisions and the Criminal 
Miscellaneous Petitions may be stated; 
‘In 1963 the appellant was posted at 
Patna as Magistrate, Ist Class with 
special powers to try Bad Livelikood 
Cases (which are ‘called B. L. Cases) 
under S. 110 of the Code of Criminal 
Procedure (hereinafter called the Ccde). 
In September, 1963, two B. L. Cases 
Nos. 4 and 5 of 1963 had been started 
against Kailash Gope and Ramprit 
Gope and others respectively. Those 
cases were transferred to the file of 
the appellant for disposal. At the 
time of the transfer of cases, the ac- 
cused persons had already been en- 
Targed on bail. But the - appellant 
claims to have noticed some defects in 
the bail bonds furnished by those ber- 
sons. He gave directions that the de- 
fects In the bail bonds - should be 


rectified. On the parties failing to 


rectify the defects, the appellant can- 


celled the bail bonds and remanded.. 


them to jail . custody. The parties. 
against whom the B. L. Cases had been 
started, filed two applications before 
the District Magistrate, Patna for trans- 
ferring their cases fromthe file of the 
cour of the appellant to the file of 


Govind Mehta v. State of Bihar _ 


Prasad, Advocate, for Res- - 


another Magistrate on the ground thaf 
they ‘seriously apprehended that they 
will not get justice at his hands. After 
coming to know of the filing of the 
transfer applications, the appellant 
recorded two orders on the order sheets 
of cases Nos. 4 and 5 making very 
serious allegations against the District 
Magistrate before whom the transfer 
applications were pending to the effect 
that the latter was attempting to inter- 
fere with the course of justice in the 
proceedings connected with the cases 
Nos. 4 and 5. The appellant is alleged 
to have inserted these two orders in 
the order sheets of the two cases long 
after the last orders were passed in 
those cases to make it appear that the 


_remarks against the District Magistrate 


had been made much earlier. The Dis- 
trict Magistrate called for a report 
from the appellant and he sent the 
records of the proceedings to the Dis- 
trict Magistrate with his report. In his 
report he had also stated that the mat- 
ter is of great importance and the en- 
tire case and the order sheets should 
be kept intact for favour of any action 
that the High Court may consider fit 
and proper. 


3. In view of the allegations ` 
miade by the appellant against the Dis- 
trict Magistrate mentioned in the order 
sheets, the latter transferred the trans- 


fer applications to the file of the, Addi- 


tional District Magistrate on November 
11, 1963. The Additional District 
Magistrate after hearing the par- 
ties transferred both the cases 
from the file of the appellant 
to another Magistrate and sent a report 
to the District Magistrate for initiation 
of proceedings against the appellant for 
having committed forgery in the order 
sheets in both the B. L. Cases. The 
report of the District Magistrate was 
forwarded to the State Government, 
who accorded sanction for prosecuting 
the appellant. The Senior District 
Prosecutor, Patna filed on December 
21, 1964 a complaint in the Court of 
the Sub-Divisional Magistrate, Patna 
Sadar against the appellant. In the 
complaint it was alleged that the ap- 
pellant has committed offences under 
Ss. 167, 465, 466 and 471 of the Penal 
Code. The Sub-Divisional Magistrate 
after taking cognizance of the offences 
alleged to have been committed by the 
appellant, transferred the cases to the 


file of the Magistrate, Ist Class, Patna, 


initiating two commitment proceedings 
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in respect of the alleged offences said 
to have been committed in each of the 
B. L. Cases. After examining the. wit- 
nesses and perusing the documents, 
the Magistrate, Ist Class, committed 
the appellant to the-Court of Session 


` fn both cases for trial under Ss. 167, 
466 and 471 of the Penal Code. > 


-4 The two Sessions Cases -were 

accordingly ‘started in the Court of 
the Assistant Sessions Judge, Patna 
and charges were framed against the 
appellant under Sections 167, 466 and 
471.of£ the Penal Code. + 


5. The appellant filed two peti- 
tions before the Assistant Sessions 
Judge that his trial could not be pro- 


ceeded with as the mandatory provi-- 
sions of Sections.195 and 476. of the. 


Code have not been -complied with. In 
fact his prayer in the applications filed 
before the Assistant Sessions Judge 
was that he should be acquitted. The 
Assistant Sessions -Judge by his order 
dated November 22, 1966 rejected- the 
applications filed by the appellant and 
declined to consider the competency of 
trial as a preliminary issue at that 
stage. 

6. The appellant filed Criminal 
Revisions before the Sessions Judge 
against the order made by the Assis- 
tant Sessions Judge with a prayer to 
quash also the commitment ‘orders of 
the Magistrate. He had also made a 
prayer for a reference to be ‘made to 
the High Court to quash the proceed- 
ings pending before the Assistant 
Sessions Judge. The Sessions Judge 


rejected the applications filed by the . 


appellant. In consequence the appel- 
lant filed before the High Court Cri- 
minal Revision - Nos. 345 and 346 of 
1968 against the orders of the Sessions 
Judge declining to quash the commit- 
ment. proceedings and to . making a 
reference to the High Court in the two 
Sessions Cases against the appellant. 


-He also filed Criminal Miscellaneous 


Petitions Nos. 248 and 249 of 1968 to 

quash the orders of. the Magistrate, Ist 

Class to stand his trial for’ offences 

paoe Ss. 167, 466 and 471 of the Penal 
ode 


T. The - High | Court rejected 


_both the Criminal Revisions and the 


Criminal Miscellaneous Petitions. 


‘8: Mr. Jyoti Narayan, learned © 


counsel: for the appellant, has urged 
that the entire proceedings- 


‘accused: in the 


; initiated - 
against.the appellant were ` without. 


A.L R. 
jurisdiction inasmuch as the Sub-Divi- 
sional Magistrate was not competent 
to take cognisance of the . complaint 
filed by the Senior District Prosecu- 
tor. According to the learned counsel 
the authority to file the complaint 
against the appellant was the court to 
which the appellant was subordinate 
at the material time as is mandatory - 
under S. 195 (1) (b) and (c) of the 
Code. His further contention is that 
there has been a violation of the man- 
datory provisions of S. 476 of the Code. 
The mere sanction given by the State 


‘Government under S. 197 of the Code 


is not, in the circumstances, sufficient | 
to give jurisdiction to the Magistrate 
to take cognisance of the offencés al- 
ae against the appellant. 


On the other hand, Mr. R. 
c. Poa learned counsel for the State 
urged that the offences alleged against 


the appellant are.under Ss. 167, ‘466 
. and 471 of the Penal Code. 


None of 
these sections is-.covered by S. 195 
(1) (b) of the Code. Section 466 is not 
covered by cl. (c) of S. 195 -(1) of the 
Code. Section 471, is, no doubt, taken in 
by the said - clause, but in order to 


- attract that clause it is necessary that 


thes offence alleged should have been 
committed “by a party to any proceed- 
ing in any court...” If the condi- 
tions mentioned ‘in cl. (c) are satisfied, 

then the complaint should be made in. 
writing by the court before whom the 
offence is committed or by some other 
court to which ‘such court is subordi- 
nate. The appellant can by no means 
be characterised to be a party to any 
proceeding in any court, in respect of 
the offence under S. 471 alleged against 
him. Therefore, there is, no violation 
of either cl. (b) or (c) of-S. 195 (1) of 
the Code: Section 476 of. the Code 
also, according to Mr. Prasad, does not- 
apply as the coriditions stated therein 
do not exist in the present case. . 


10. -- Briefly the allegations is 
the complaint are as follows. The ap- 
pellant has recorded serious allega- 
tions in the order ‘sheets against. the 
then District Magistrate, Patna, Sri 
R. C. Sinha andthe counsel Sri Mathura 
Sharma, appearing on behalf of the 

B. L., -: Cases. 
said ` allegations and certain other en- 
tries were’ interpolations and forgery. 
The appellant has framed ° incorrect 


documents with intent to cause injury 


and he has committed forgery in fudi- 
cial records and used the forged docu~ 


The - 
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ments ‘as. genuine with intent to cause 
injury to ‘others. The. said entries, 
interpolations and forgeries have b2en 
committed by::the: appellant between 
November .7, 1963 and November 11, 
1963 after the appellant received the 
order dated November 6, 1963 of the 
District Magistrate Patna directing him 
to submit a report in respect of the 
allegations made against him in- the 
transfer applications filed by the par- 
ties in the B. L. Cases. The complaint 
alleged that the appellant has com- 
mitted offences under Ss. 167, 465; 466 
and 471 of the Penal Code. g 

1i. We have already indicated 
that the appellant has been commi-ted 
to the Sessions to take his trial cnly 
under Ss. 167, 466 and 471 of the 
Penal Code. - f oe os 

12. According to Mr. Jyoti 
Narayan, the point of time at which 
the legality of the cognisance taker. by 
the Magistrate is to be adjudged, is 
the time when cognizance is actually 
taken under S. 190 of the Code and 
applying that test in the present -case, 
it will be seen that there has been a 
breach. of S. 195 (1) (b).and. (c). and 
S. 476 of the Code. 


legality of the cognisance taken is to 
be adjudged is the time when cogni- 
sance is actually taken is laid down by 
this Court in M: L. Sethi v. R. P. Kapur 
(1967) 1 SCR 520 = (ACR 1967 SC 528). 
The Magistrate has normally got juris- 
diction to take cognizance under Sec- 
tion 190 of the Code in the circumst- 
ances enumerated therein. Section 195 
is in fact a limitation on the unfettered 
powers of a magistrate to take ccgni- 
zance under S. 190 of the Code. There- 
fore, at the stage when the magistrate 
is taking cognizance under S. 190,.he 
must examine the facts of the com- 
plaint before him and determine whe- 
iher his power of taking cognizance 
under S. 190 has or has not been taken 
away by any of the clauses (a) to (c) 
of S. 195 (1). Therefore, it is needless 
to state that if there is a non-compli- 
ance with the provisions of S. 195, the 
Magistrate will have no jurisdictian to 
take cognizance.of any of the offences 
enumerated therein, 


i © 43, | Mr, Jyoti. Narayan on the 
basis of the decision- of this Court 





reported in Nasir-Ul-Huq v. The State | 
of West Bengal, 1953 SCR 836 = AIR 


1953 SC 293) urged that though S. 195 
made no bar to the trial of an accused 


. Govind Mehta v. State of Bihar 


The proposition. 
that the point of time at which the, 


{Prs, 10-16] S. C. 1711 
person for a distinct offence disclosed 


_ by same facts and which is not includ- 


ed within the ambit of that section, 
the provisions of that section cannot 
be evaded by. resorting to device of 
charging a person with an offence to 
which. that section: does not apply. 

- 14. We have already referred to 
the sections of*the Penal Code under 
which the appellant has been charged. 
They are sections 167, 466 and 471. 
Admittedly, none of.these sections is 
covered by‘cl. (b) of S. 195 (1). There- 
fore clause (b) prima facie will not in 
terms bar the jurisdiction of the magis- 
trate to take cognizance of the offence 
under section 167 of the Penal Code. 
The contention of Mr. Jyoti’ Narayan 
is that the various averments made in 
the complaint will really show that. 
the nature of the offence, if any, com- 
mitted by the appellant will really 
come under Ss. 192 and 193 I. P. C. If 
the charge has been- framed under see- 
tion 193 of the Penal Code, it will 
squarely fall under cl. (b) of S. 195 
(1) of the Code. With a view to real- 
ly evade the bar of cl. (b) of S. 195 (1), 
the: prosecution has adopted the device 
of not. charging the appellant under 
S, 193 ofthe Penal Code, though in 
effect they want’ him to be convicted 
for an offence under S. 193 of the 
Penal Code. We are not inclined to 
accept this contention of the learned 
counsel, - - ; ? 

15. The High Court after a care- 
ful analysis of the allegations made in 
the complaint and the materials placed 
before it and after a very elaborate 


-consideration of the matter has come 
-to the conclusion that on the case of the 


prosecution ‘the charge framed under 
Section 167 of the Penal Code, is 
justified. The’ High Court has consi- 
dered the ingredients of the offence 
under Ss. 192 and 193 as well as sec- 
tion 167. of the Penal Code. As the 
charge has been framed under S. -167, 
the bar under S. 195 (1) (b) or (e) of 
the Code has no application. We agree 
with the view of the High Court that 
S. 195 (1) (b) or (c) is no bar to the 
magistrate taking cognizance for an 
offence under S. 167. The offence 
under S. 466 of the Penal Code is, ad- 
mittedly, not covered by cl. (b) or 


` cl. (c) of S. 195 (1) of the Code. There- 
fore, that section does not operate as 


a bar in respect of this offence. 


16. Section 471 of the Penal 
Code, no doubt, is taken in by cl. {c} 
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of S. 195 (1). But, for cI. (c) to operate 
as a bar to taking cognizance for an 
offence under S. 471, ib is essential 
that the offence must be alleged . to 
have been committed “by a party to 
any proceeding in any court...” Ac- 
cording to Mr. Jyoti Narayan, the ap- 
pellant must be considered to be a 
party to the transfer applications filed 
by the persons concerned in the B. L. 


Cases, which transfer applications 
were pending before the | District 
Magistrate. Allegations have been 


made against the appellant in the 
transfer applications and the District 
Magistrate has called for a report from 
the appellant in respect of those alle- 
gations. The Additional District Magis- 
trate has inquired into the allegations 
made in the transfer applications and 
given a decision transferring the cases 
from the file of the appellant to 
another Magistrate. All the above 
circumstances, according to the learn- 
ed counsel, will make the appellant a 
party to ‘the proceedings connected 
with the transfer applications, which 
were pending before the Additional 
District Magistrate. 


17. We have no hesitation to 
reject the contention of the learned 
counsel. Merely on the basis that the 
applications for transfer of certain 
cases pending before the appellant had 
been filed making allegations against 
the appellant will not make the appel- 
lant a party to those proceedings. He 
was functioning as a magistrate and he 
has no personal interest in the out- 
„icome of the transfer applications. No 
doubt when allegations of prejudice 


have been made against the appellant, 


it was his duty as a subordinate court 
and as an officer against whom allega- 
tions have been made ‘to offer expla- 
nations in his report sent to his 
‘superior or appellate authority, name- 
Ty, the Additional District Magistrate. 
Therefore, cl. (c) of Section 195 (1) 
again does not bar the jurisdiction: of 
the Magistrate to take cognizance of 
the offence under Section 471 of the 
Penal Code. 

18. The further contention of 
Mr. Jyoti Narayan is based upon Sec- 
tion 476 of the Code. According to 
him the Additional District Magistrate 
has inquired into the applications filed 


by the counsel for the parties in the 


B. L. Cases filed against the appellant 
under Sections 466 and 471, I. P. C. 
The Additional District Magistrate in- 
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quired into the matter behind the back 
of the appellant and after examining 
the witnesses passed an order on 
December 16, 1963 holding the appel- 
lant guilty of the said offences and for- 
warded a copy of the order to the 
State Government to sanction cri- 
minal and administrative action being 
taken against the appellant. The com- 
plaint filed in this case suffers from. 
an infirmity inasmuch as it has not 
been filed by the Additional District 
Magistrate. We are not inclined to 
accept this contention either. We havel 
already held that S. 195 (1) (b) or (c) 

of the Code does not apply to the case 
of the appellant. If that is so, that 
finding is enough to hold that S: 476 


of the Code does not come into picture. 


Even otherwise, S. 476 of the Code will 
not apply as we will presently show. 
The records, no doubt, show that the 
counsel. appearing for the parties in the 
B. L. Cases in connection with the 
transfer applications filed by them, 
filed an application before the Addi- 
tional District Magistrate that action 
should be taken by him to file a com- 
plaint against the appellant for offen- 
ces under Ss. 467 and 471 of the Penal 
Code. It is also seen that the Addi- 
tional District Magistrate has examin- 
ed certain witnesses and ultimately 
passed an order on December 16, 1963. 
This order is a combined order dealing 
with transfer applications as well as 
the application filed by the lawyer for 
filing a complaint against the appel- 
lant. The Additional District Magis- 
trate has held that prima facie the ap: 
pellant must be considered to be guilty 
of having committed forgery and inter- 
polations in the order sheets and there- 
fore there is a good ground for trans- 
ferring the B. L, Cases from his file to 
another magistrate. Accordingly, the 
Additional District Magistrate transfer- 
red the B. L. Cases to the file of the Sub- 
Divisional Magistrate, Patna Sadar. 
He had directed that a copy of the 
order be sent to the State Government 
for considering the question of giving 
sanction to take criminal and adminis- 
trative action against the appellant. It 
may appear prima facie that the Ad- 
ditional District Magistrate was con- 
ducting a preliminary inquiry under 
S. 476 (1) of the Code. But a perusal 
of the order passed by the Additional 
District Magistrate will clearly show 
that all the findings recorded. against 
the appellant were only reasons for 
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transferring the B. L. Cases from. the 
file of the appellant. He himseli has 
not taken any action as contemplated 
under S. 476 of the Code. He was 
merely dealing with the transfer appli- 
cation and incidentally also witk the 
applications filed by the lawyer -It 
was on the basis of this order thai the 
Stale Government ultimately gave the 
sanction. The validity of the sanction 
given by the State Governmeni as 
such is not challenged. The contention 
is that over and above the sanction 
given by the State Government. the 
provisions of S. 195 (1) (b) and (c) and 
S. 476 of the Code should have been 
complied with. We have already held 
that the bar of either clause (b) cr (c) 
to S. 195 (1) does not apply. From 
our discussion of the nature of th= in- 
quiry conducted by the Additional 
District Magistrate or the comrlaint 
filed by the lawyer appearing or be- 
half of the parties of the B. L. Cases, 
it follows that S. 476 of the Code also 
has no application. In our opinion, 
none of the provisions relied on by the 
learned counsel operated as a bar to 
the jurisdiction of the magistrate tak- 
ing cognizance of the complaint ir this 
case. 


19. We have already referred 
to the fact that in the complain: the 
offence under S. 465 of the Penal Code 
was also included. Section 463 o= the 
Penal Code defines forgery and S. 465 
deals with punishment for the said 
offence. Section 462 of the Penal 
Code is, no doubt, taken in by ci. (c) 
of S. 195 (1) of the Code. Even on the 
basis that S. 465 of the Penal Code 
will also be covered by cl. (c) as the 


offence under S. 463 is dealt with. 


therein, nevertheless, cl. (c) will not 
operate as a bar to the jurisdiction of 
the magistrate in taking cognizanze of 
the said offence as the offence is not 
alleged to have been committed “by 
a party to any proceeding in any court 
...” We have already discussec this 
laspect in the earlier part of our -udg- 
ment.. We have also referred tc the 
fact that the appellant has been rom- 
mitted only for the offences under sec- 
tions 167, 466 and 471 of the Penal 
Code. Section 465 of the Penal Code 
is not the subject of the committal 
order. Anyhow we have discussed 
about that section also as the apel- 
lant was contesting the jurisdiction of 
the magistrate to take cognizance on 
the basis of S. 195 (1} (b) and (ch 
1971 S. C/108 IX G—4 
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20. Mr. Jyoti Narayan referred 
to the contempt proceedings that may 
be started against the appellant. The 
question whether action for contempt 
can or cannot be taken against the ap- 
pellant does not at all arise for consi- 
deration at present. . 

21. Finally, Mr. Jyoti Narayan 
contended that the complaint does not 
disclose any offence and therefore the 
committal proceedings should þe 
quashed. This contention is absolute- 
ly devoid of any merit. Whether the. 
appellant is ultimately found to be 
guilty or not is a different point. The 
allegations in the complaint do dis- 
close that the offences alleged against 
the appellant require investigation. 
Therefore, it cannot be said that no 
offence is disclosed in the complaint. 
This contention is also rejected. 

22. Before concluding it must 
be emphasised that any observations 
made in this judgment agreeing with 
the views expressed by the High Court 
are only for the purpose of dealing 
with the contentions raised on behalf 
of the appellant based on the provi- 
sions of Section 195 (1) íb) and (c) and 
Section 476 of the Code. 

~ 23. In the result the order of 
the High Court is confirmed and this 

appeal dismissed. 
Appeal dismissed. 


AIR 1971 SUPREME COURT 1713 
é (V 58 C 3538) 
S. M. SIKRI C. J. AND I. D. DUA, J. 

Master Lal Mohd. Sabir, Petitioner 
v. State of Jammu and Kashmir and 
others, Respondents. 

` Writ Petition No. 588 of 1970, D/- 

7-5-1971. 

(A) Constitution of India, Art. 32, 
— Procedure — here preventive 
detention order is challenged as being 
mala fide, the Court cannot go into the 
merits whether the facts stated in the _ 
affidavits filed by the Government are 
correct or not but can see whether on 
the facts so stated, a charge of mala 
fide can be made out. (Para 2) 

(B) Constitution of India, Art. 32 
— Procedure — Where on a petition 
being filed challenging the detention 
order, the Government files affidavits 
in reply which are sworn to by the 
Deputy Secretary, such swearing can 
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only be as to facts appearing from the 
record. He cannot swear to the affi- 
davits based on his personal know- 
ledge unless the faet is in bis 
personal knowledge, (Para 4) 


(C) Public Safety — J. & K. Pre- 
ventive Detention Act (13 of 1964), 
`S. 8 (2) — Non-disclosure of grounds 
of detention — Where the Magistrate 


first stated in the order that it was. 


against the public interest to disclose 
the grounds of detention and then in 
another para stated that it was against 
the security of the State to disclose 
the grounds, the order is not defec- 
tive in form. (Para 9) 


If a-thing is not disclosed because 
it would be against the security of the 
State, it is tantamount to saying that it 
would be against the public interests to 
disclose it. (Para 9) 

(D) Public Safety — J. & K. 
, Preventive Detention Act (13 of 1964), 
S. 3 — Mention of Act in the detention 
© order — When the J. & K. Preven: 

tive Detention Act (1964) is mentioned 
in the detention order, it means the 
Act as existing on that date, includ- 
ing the amendments. (Para 10) 


Petitioner in person; R. N. Sach- 
they, Advocate, for Respondents. 


The Judgment of the Court was 
delivered by 

SIKRI, C. J.: — This is a petition 
under Article 32 of the Constitution 
challenging the detention of the 
petitioner by Order No. 50/PDA/70 
dated August 3, 1970 passed by 
Syed Mohammad Shafi Andrabi, 

A- S5, District Magistrate, 
Poonch. under Section 3 (2) read with 
Section 5 of the Jammu & Kashmir 
Preventive Detention Act,. 1964. In 
this order it is stated that the District 
Magistrate is satisfied that with a view 
to preventing Lal Mohd. son of Fazal- 
ud-Din, resident of Arri P. S. Mendhar 
District Poonch, from acting in a 
manner prejudicial to the security . of 
State, it was necessary to detain him. 
By another order dated August 3, 
1970, the said District Magistrate con- 
sidered it against the public interest 
to disclose the grounds of detention to 
Lal Mohd. and he therefore directed 


in pursuance of Section 8 read with. 


Section 13-A of the Act that the said 
Lal Mohd. be informed that it was 
against the security of the State to 
disclose to him the grounds on which 
his detention order was made. On 


A.L R. 


August 24, 1970, the Government hav- 
ing considered the order of detention 
along with the report of the District 
Magistrate and the grounds on which 
the order had been made and other 
particulars having bearing on the 
DAT ‘approved the said detention 
order. 


2. To the writ petition, 5 
parties have been made respondents, 
(1) Jammu and Kashmir State, (2) 
Deputy Commissioner (D. M. Poonch), 
(3) Darshan Singh, D. S. P. C. I. D. 
Poonch, (4) Sumittar Singh, Officer 
Incharge Interrogation Centre, Jammu 
and (5) Captain Balgore Singh Q. M: 
18th Bn. the Sikh Regiment, C/O. 56 
A. P. O. The first four respondents 
have filed affidavits in reply to the 
allegations made in the writ petition. 
The detenu has appeared in person and 
he has raised a number of points; (1) 
that the detention was mala fide. (2) 
that the detention was illegal, and (3) 
that the affidavits filed on behalf of. 
the respondents: were defective. The 
case of the petitioner as far as the 
first point is concerned, is that he was 
a permanent school teacher and he 
was a faithful Government employee. 
In 1965, the petitioner used to help 
the Indian Military under the guid- 
ance of one Captain Baljour Singh of 
Indian Army Intelligence and his sub- 
ordinates. Captain Baljore Singh is 
respondent No. 5 in the writ petition. 
The petitioner ‘stated that he was kid- 
napped by the Pakistan Guerillas, 
because he had made inflammatory 
speeches against them. After being 
kidnapped from India, he was inter- 
rogated in Pakistan and tortured by 
inhuman and barbarous methods. The 
petitioner further stated that he re- 
mained in the grip of-enemy for more 
than four years till he was released 
by the High Court of the so-called 
Azad Kashmir. He was expelled from 
Pakistan after his release and reached 
India and he was reinstated’. in ser- 
vice on the basis of the reports of the 
Police and C. I. D. authorities. He 
further alleged that it was Darshan 
Singh, D. S. P. who wanted bribe ‘in 
order io enable the petitioner to be 
treated on duty for the whole period 
of his arrest and detention in the 
Pakistan Jails, As the ` petitioner 
refused to do so, he was threatened 
by Darshan Singh and he complained 
against Darshan Singh to one Mchd. 
Aslam, M. L. A. On this, Darshan 
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Singh threatened him. He alleged 
that Darshan Singh was a habitual 
bribe taker and he earned thousands 
of rupees from the returning migrants 
of Tehsil Mendhar and Havali He 
further alleged that one Mohd. Eashir, 
Head Constable, C. I. D. had personal 
grudge against him, and the deten- 
tion orders have been passed dre to 
the efforts of Darshan, D. S. P., Mohd. 


Bashir Head Constable, Gi De 


Mendhar and cunning and prejudicial 
men of Rajput community. 


The respondents have deniei all 
these allegations. The State has filed 
two detailed affidavits. The affidavits 
have been sworn to by Mr. A R. 
Khajuria, the Deputy Secretary <o the 
Government, Home Depariment, 
Jammu and Kashmir Governmert. We 
have gone through the affidavits and 
it is quite clear that if what is stated 
in the affidavits is true, there cannot 
be any question of mala fides We 
cannot go into the merits whethar the 
. facts stated in the affidavits are correct 
or not, but we can see that on these 
facts, no charge of mala fides can be 
made out. The case of the Stete is 
that he was not kidnapped as alleged 
by the petitioner, but he had some 
relations namely Mohd. Sharif vosted 
as Captain (nephew) and Mohd. 
Hussain Havaldar of Pakistan 
Razakars (brother-in-law) who were 
posted on behalf of the Government of 
Pakistan at the border post Kanet 
District Mirpur. According to the 
State, the petitioner was supolying 
information to the said officers till 
August 1965 when the Razakars en- 
tered into Mendhar and actively colla- 
borated with Razakars in attacking 
the security post at Dhirana where 
grave damage to the life and property 
was done. 


It is further stated that the peti- 
tioner had crossed over to Pakistan 
after cease-fire in October, 1965 along 
with the raiders, and his relations re- 
ferred to above were at the border post 
and it had been reliably reported that 
they were giving to the petitioner in- 
tensive training for spying anc had 
sent him back in Mendhar arza in 
June 1970. During the period from 
January 1970 upto August 1970, his 
activities were watched and it wes re- 
ported that he was working as a Pakis- 
tan agent and.was securing informa- 
tion about the deployment of the secu- 
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rity force from Mendhar area and sup- 
plied the said information to his rela- 
tions. It is further stated that the 
various reports collected in this manner 
were brought to the notice of the Dis- 
trict Magistrate who after having 
satisfied about the necessary detention 
of the petitioner, passed the order of 
detention against the petitioner. The 
reinstatement of the Petitioner was ex- 
plained on the ground that it was made 
without any consultation with the 
Counter-Intelligence Branch of the 
State Government. 


3. It appears that while in 
Pakistan, the petitioner passed his 
B.A. examination from the Punjab 
University, Lahore, as shown by the 
certificate which was produced at the 
time of the reinstatement. It is urged 
in the affidavit that this was inconsis- 
tent with the petitioner’s story that 
he was detained by the Pakistan au- 
thorities. The Government submits 
that the petitioner went over to Pakis- 
tan side of his own accord in 1965 and 
pursued his studies besides preparing 
himself to do such activities which 
were prejudicial to the security: of the 
State. Darshan Singh, D. S. P. in his 
affidavit has denied all the allegations 
made against him, It is not necessary 
to refer to them in detail. Sumiter 
Singh, Deputy Superintendent of 
Police, C.I.D. has also filed an affi- 
davit. He denied that there was any 
illegal arrest of the petitioner in June 
1970. He states that the petitioner 
was arrested on that date in case No. 
FIR No. 7/70 under Section 2/3-A 
E. L M. C. O. (Egress & Internal 
Movement Control Order) and under 
Section 4. E. O. A. by Mendhar Police- 
on 13-7-1970 and was remanded to 
police custody for a week. On July 20, 
1970, after the expiry of the remand, 
further remand for one week was 
taken from Magistrate, Jammu. He 
further states that the petitioner re- 
mained in police custody, Jammu from 
18-7-1970 to 27-7-1970 and it was dur- 
ing this period of investigations that it 
was: confirmed that he was a regular 
Pakistan Agent and Pakistan Spy 
since 1965. The State has also filed a 
letter indicating that the military au- 
thorities were of the opinion that they 
suspected that the petitioner was a 
planted agent of Pakistan. On these 
facts it is impossible to say that the 
order of detention has been passed 
mala fide. 


_ the 
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4. The petitioner has raised 
certain objections as to the form of the 
affidavits of the Deputy Secretary. The 
Deputy Secretary obviously can only 
swear to the affidavit as to facts ap- 
pearing from the record. He cannot 
possibly swear to the affidavit based 
on his personal knowledge unless- the 
fact is in his personal knowledge. 


5. The next point taken by the 
petitioner was that it was a case of 
mistaken identity of the petitioner. 
He submitted that the detention order 
does not mention that he is a teacher, 
and there are a number of people 
with the same name whose fathers 
bear the same name. But from the 
affidavits filed we are unable to say 
that there was any mistaken identity. 
He also controverted certain state- 
ments in the affidavit of the D. S. P, 


that land was allotted to him from 


Village Arri Tehsil Mendhar. We are 
not concerned with this fact as it does 
not bear on the question of identity. 
6. Coming to the question of 
illegality of the second order 
dated August 3, 1970 of the District 
Magistrate, Poonch, the petitioner 
attacked that part of the order where 
it is stated that it is against the public 
the grounds of 
detention. He referred to the sécond 
para of the said order which reads as 
under: : 
“Now, therefore, in pursuance of 


| Section 8 read with Section 13-A of 


the said Act, I hereby direct that the 
said Lal Mohd. be informed. it is 
against the security of the State to 
disclose to him the grounds on which 


_ his detention order was made.”- 


' of the State”. instead of against the- 


< second para, the order is illegal. 


Te The petitioner said that be- 
cause the words “against the security 


public interest have been used in re 
e 
are unable to see any force in this 


' contention. 


8. Section 8 (2) of the Jammu 
and Kashmir Preventive Detention Act 


1964 provides that: 


*Nothing’ in sub-section (1) shall 
' require the authority to disclose facts 
which it considers to be against the 

_ public interest to disciose.” 
9. The District Magistrate first 
stated that he considered it against the 


public interest to disclose the grounds ` 


. tof detention; then in the second para, 
. {he chose to describe the particular 
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public interest as security of the State. 
We see nothing wrong in the form us- 
ed by the District Magistrate. If a 
thing is not disclosed because it would 
be against the security of State it is 
tantamount to saying that it would be 
against the public interest to discfose 
it. The petitioner further submitted 
that the words “security of the State” 
do not exist in the Constitution. We 


“referred him to Article 19 (2) of the 


Constitution in that connection. 

10. The petitioner further sub- 
mitted that the detention order does 
not mention that the Act was amended 
in 1967. There is nothing in this 
point, because when the Kashmir Pre- 
ventive Detention Act, 1964,. is men- 
tioned in the detention order it means 
the Act as existing on that date, in- 
cluding the amendments. 

1i. In the result, 
fails and is dismissed. 

, Petition dismissed. 


the petition 
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(V 58 C 359) 
S. M. SIKRI, C. J., 
G. K. MITTER, 
C. A. VAIDIALINGAM, I. D. DUA 
AND V. BHARGAVA, JJ. 


B. Narayana Murthy and others, 
ete., Petitioners v. The State of Andhra 
Pradesh, ete., Respondents. 


Writ Petns, Nos. 144, 216, 217, 221, ` 
223, 242, 247 to 249, 308 and 342 of 
1970, D/- 6-5-1971. 

(A) Civil Services — Fundamental 
Rules, R. 56 (a) — Age of retirement — 
Government order fixing a certain date 
for founding the classification of 
teachers who should retire at the age 
of 55 years and those who having 
already retired before that date should 
get the benefit of the interim orders 
extending the age of retirement to 58 
or to 60 years is not irrational or un- 
reasonable — (X-Ref.: — Constitution 
of India, Article 14). (Para 17) 


(B) Civil Services Funda- 
mental Rules, R. 56 (a) (as amended in 
1965) — Age of retirement — Teachers 
employed by the Municipalities, Zilla 
Parishads and Panchayat Samitis can- 
not claim the benefit of intention of 
retirement age by the amendment of 
F. R. 56 (a) unless the rules governing 
their employment are likewise modi- 
fied. (Para 19) 
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cases Referred: Chronological Paras 
'1970) AIR 1970 SC 1314 ‘V 57) 
= 1970 Lab IC 1071, State of 
Assam v. Premadhar Baruah ` 20 
'1969) AIR 1969 SC 118 [V 56) 
= (1968) 3 SCR 575 = 1969 
Lab IC 100, B. S. Vadara v. 
Union of India y - 
1968) C. A. No. 1832 of 1968, 
D/- 12-12-1968 (SC), State of 
U. P. v. Kishun Chand Dharm 28 
'1965) AIR 1965 SC 1567 (V 52) 
= (1965) 1 SCR 693; Bishun 
Narain Mishra v. State of Uttar 
Pradesh 28 


The Judgment of the Court was 
Jelivered by 
` DUA, Jz — This batch of wri: 
petitions raise common questions ol 
fact and law and have, therefore, been 
neard together and are being disposed 
xf by a common judgment. As: the 
salient features of all the writ peti- 
tions are similar in essential particu- 
lars, we may, for understanding the 
nature of the controversy, only refe? 
to the facts of Writ Petizion No. 21” 
3f 1970 (B. V. Subhaiah v. State 
of Andhra Pradesh), because 
Shri Sarjoo Prasad who led the argu- 
ments on behalf of the petitioners 
addressed us by reference to this wri: 
petition as illustrative of the common 
controversy. : ° 
2. Writ Petition No. 217 of 
1970 has been presented in this Cour: 
by 387 teachers under Article 32 oł 
the Constitution praying for a Writ in 
the nature of mandamus or order o? 
direction restraining the respondents 
from giving effect to, (i) the orders, 
G. O. Ms. No. 2219 dated November % 
1967, read with Government of Andhra 
Pradesh Memo No. 6573 dated Novem- 
ber 8, 1968 and G. O. Ms. No. 1321, 
dated June 17, 1969, (ii) the substitut- 
ed Rule 14 of the Rules made unde? 
the Andhra ` Pradesh Muncipalities 
Act, and (iii) the substituted Rule 16 oi 
the Rules made under the Panchayaé 
Samitis and Zilla Parishads Act. A 
declaration is also claimed to the 
effect that order No. G. O. Ms. Ne 
9219 dated November 1, 1967 read 
with Government Memo No. 
dated November 8, 1968 and G. O. Ms. 
No. 1321 dated June 17,.1969, Note 2 of 
the Fundemental Rule 56 (a) and the 
Rules made under the Andhra Munici- 
palities Act and Andhra Pradesh Pan- 
chayat Samitis and Zilla Parishads Act 
are illegal and unconstitutional and fo? 


"petitioners 
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a further declaration that the rules laid 
down in G. O. Ms. No. 3099 dated 
November 30, 1964 and No. 1596 dated 
June 28, 1966 are applicable to the 
subject to the conditions 
stipulated in those orders. 


3. These petitioners claim to 
be working as permanent teachers in 
the service of Zilla Parishads, Pancha- 
yat Samitis and Municipalities for the 
last 25 or 30 years. According to their 
averments, the retirement age for the 
teachers in the service of the Andhra 
Pradesh Government, Zilla Parishads, 
Panchayat Samitis and the Munici- 
palities is fixed at 55 years, Under 
F. R. 56 (a) and the Subsidiary Rules 
of the Andhra Pradesh Government, 
1962, a government servant may how- 
ever be retained in service after com- 
pleting 55 years with the sanction of- 
the Government and in special cir- 
cumstances he may even be retained 
in service after 60 vears. Rule 14 of 
the Establishment Rules made under 
the Andhra Pradesh Municipalities 
Act, 1959, and Rule 16 of the Rules 
made under the Andhra Pradesh Zilla 
Parishads and Panchayat Samitis Act, 


. 1959, also fix the age of retirement 


at 55 years for the employees of these 
bodies. The Fundamental Rule pro- . 
viding for extension of the age'of re- 
tirement with the sanction of the Gov- 
ernment on public ground was also 
claimed in the petition to be applic 
able to the employees under the Muni- 
cipalities Zilla Parishads and Pancha- 
yat Samitis, though at the hearing no 


serious attempt was made to sub- 
stantiate this averment, or to show 
how it advances their case. 

A, On November 20, 1964, the 


Government of Andhra Pradesh issued 
G. O. Ms. No. 3099 raising the age of 
superannuation to 58 years subject to 
medical fitness and satisfactory work 
and conduct in respect of the Head- 
Masters and teaching staff in Govern- 
ment service and also in the institu- 
tions under the Zilla Parishads and 


_Panchayat Samitis and Municipalities. 


On June 28, 1966, the Education De- 
partment of Andhra Pradesh issued 
G. O. Ms. No. 1596 raising the age of 
retirement to 60 years subject to cer- 
tain conditions. On August 26, 1966, 
a clarification was issued whereby ex- 
tension of service upto 60 years was 
stated to be subject to only two con- 
ditions, namely, medical fitness and 
satisfactory work and conduct. On 
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November 3, 1967 the Government of 
Andhra. Pradesh issued G. O. Ms. No. 
2219 cancelling with effect from 
November 30, 1967, the earlier Gov- 


ernment orders extending the age of 


retirement of teachers, first from 55 to 
58 and then from 58.to 60 years. This 


‘order.also contained a direction for 


making suitable rules under the Pan- 
chayat Samitis and Municipalities Act 
separately, by the Panchayat Raj and 
Health, Housing and Municipal Ad- 
ministration Departments so as to give 


‘effect to the Government’s decision. 


It was. however provided in this order 
that the teachers affected thereby 
would be continued in service till the 
end of the academic year 1967-68 in 
order to ensure continuity in the aca- 
demic teaching. On November 16, 
1967, new Rule 16 was substituted for 
the old Rule 16 by means of which the 
age of superannuation of officers and 
servants of Panchayat Samitis and 


‘Zilla Parishads was reduced to 55 


years. On November 20, 1967, new 
Rule 14 was substituted for the old 


Rule 14, similarly reducing the retire-" 
ment age to 55 years, in respect of the 


employees of the establishments under 
the Municipalities.. 
Fundamental R. 56 (a) was amended by 


~ the Governor under- Article 309 of 


the Constitution by adding to it Note 2, 
according to which a government ser- 
vant retained in service after the date 
of compulsory retirement could be re- 
tired at any time without notice and 
without assigning any reason. 


5. It appears. that ‘some teas 
chers, other than the present peti- 
tioners, feeling aggrieved by these 
orders approached the Andhra Pra- 
desh High Court for relief under Arti- 
cle 226 of the Constitution. On April 
16, 1968, Chinnappa Reddy, J., allow- 
ed those writ petitions and . directed 
the Andhra Pradesh Government not 
to give effect to G. O, Ms. No. 2219 
dated November 3, 1967, and the 
amendment to- the Fundamental Rule 


and the Rules under the Municipalities . 


Act, Panchayat Samitis and Zilla Pari- 
shads Act, insofar as they affected 
the rights of the petitioners in those 
petitions. Another batch of teachers 
employed by the Zilla Parishads, Pan- 
chayat Samitis and the Municipalities, 
other than the present. petitioners, 
along with a few teachers employed 
by private establishments also applied 
to that High Court under Article 226 


On March 14, 1968, ` 


AIR. 


of the Constitution with similar griev- 
ance. Those writ petitions were dis- 
posed of by the same learned Judge 
on August 7, 1968. The State in those 
cases tried, without success, to gef 
over the earlier judgment in the case 
of the teachers by relying on the deci- 
sion of the Supreme Court in B. S.. 
Vadera v. Union of India, W. P. No. 96 
of 1967 decided on 27-3- 1968 since re- 
ported as (1968) 3 SCR 575 = (AIR 
1969 SC 118) which upheld the vali- 
dity of retrospective operation of Rules 
made under Article 309 of the Consti- 
tion. 


6. On Appeal from the earlier 
judgment of the learned Single Judge, 
a Division Bench of the Andhra Pra- 
desh High Court on April 14, 1969, 
agreed with the single bench in hold- 
ing that the cancellation of the exten- 
sion of the service of the writ peti- 
tioners by the impugned orders was in- © 
operative. In the meantime, in pur- 
suance of the judgment of the learn- 
ed Single Judge the Government had 
on November 8, 1968, issued a Govern- 
ment Memo, providing as under:— 


“íi. Teachers employed by Munici- 
palities, Zilla Parishads and Panchayat 
Samitis. © 


_ (a) Teachers whose services have 
been extended up to the age of 60 
years by specific individual orders 
should be retained in service until they. 
attain that age. 


(b) Teachers who attained the age - 
of 55 years before 30-11-1967 and in 
whose favour there are specific indi- 
vidual orders extending their services 
upto 58 years should be retained in 


‘service until they attain the age of 58 


years, and thereafter their cases for 
further extension up to the age of 60 
years should be considered by the com- 
petent authorities in accordance with 
the G. O. Ms. 3099 Edn. dated 20-11- 
1964 and G. O. Ms. No. 1596 Edn. 
dated. 28-6-1966. 

‘(c) The cases of teachers who at- 
tained the age of 55 years before 
30-11-1967 but in whose favour there 
are no specific individual orders of ex- 
tension of service should be consider- 
ed by the competent authorities in ac- ` 
cordance with G. O. Ms. No. 3099 Edn. 
dated 20-11-1964 and G. O. Ms. No. 
1596 Edn. dated 28-6-1966. 

(d) Teachers who attained the age 
of 55 years after 30-11-1967 should be 
dealt with under G. O. Ms. No.: 2219, 
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Education dated 3-11-1967 and they 
should be retired on attaining the age 
of 55 years. Any such person contint~ 


‘ed in service after attaining 55 years zs. 


aresult of the High Court’s stey 
orders should be considered as on ex 
tension and their extension terminated 
immediately.” 

4. On March 17, 1969, the 
Government issued a Memorandum 
(No. 5929/H1I/68) directing all the 
Block Development Officers, Secre~ 
tries of Zilla Parishads and Secretaries 
of Municipal Councils not to oust tbe 
teachers who had attained 55 years cf 
age before November 30, 1967, merely 
because there were no . extension 
orders in their favour. This Memo- 
randum also desired that proposals 


for extension of service cf teachers he - 


promptly forwarded to the District 
Educational Officers concerned witk- 
out delay. 


8. On June 17, 1969, Rule ‘6. 


(2) of the Rules relating to the esta- 
blishments under the Panchayat 
Samitis and Zilla 
amended so as to bring it in cor- 
formity with the decision arrived at 
pursuant to the judgment of the High 
Court. 

9. The petitioners - before us 
are feeling aggrieved by Clause (d) of 
the Memorandum issued by the Go- 
ernment on November 8, 1968, and it 
is this clause which is the main 
target of challenge on behalf of tke 
petitioners. 

10. Mr. Sarjoo Prasad who led 
the attack on behalf of the petitioners 
and addresed us in support of Writ 
Petition No. 217 of 1970 categorized kis 
challenge under three heads: 

(1) that the classification made Ly 

the Government order fixing Novem- 
ber 30, 1967, as the date for determin- 
ing as to who should retire at tke 
age of 55 years and whose service 
should be extended is arbitrary and 
highly discriminatory; 
(2) that the Government ordar 
dated November 3, 1967, can- oniy 
affect persons joining service after 
that date and not those who were 
already in service because their ser- 
vice conditions could not be unilateral- 
ly changed to their prejudice; and 

(3) that Government is estopped 
to vary the date of retirement of the 
petitioners because they had on the 
faith of the modified conditions of 
their service arranged their affairs cn 


B. N. Murthy v. State of A. P. (Dua J.) 
the basis of their retirement at the 
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age of 60 years. By way of illustra- 
tion it was pointed that their contri- 
butions to the provident fund and 
their life insurance policies had been 
so planned as to suitably fit in with 
their retirement at the completion of 
60 years. 

11. We did not permit Mr. 
Sarjoo Prasad to raise points Nos. (2) 
and (3) because they did not pertain 
to any. fundamental right of the peti- 
tioners. In so far as point No. (1) is 
concerned the learned counsel concen- 
trated on the contention that the 
classification based on November 30, 
1967 as the dividing line for determin- 
ing the age of retirement was arbitrary 
and highly discriminatory, and it 
denied to the petitioners on irrational 
grounds equal opportunity with those 
employed along with them, The Gov- 
ernment Order No. 2219 dated Novem- 
ber 3, 1967, which cancelled the earlier 
orders extending the age.of retirement 
reads as under: 


“G. O. Ms. No. 2219 Edn., Dated 
8rd November, 1967 


Reading the following: — 

1. G. O. Ms.. No.. 3099 Education, 
dated 22-11-1964. 

2. G. O. Ms. No. 1596 Education, 
dated 28-6-1966, and 


3. Memo. No. 8553-H.1-65-1-1-, 
Education dated 26-8-1966. 

ORDER:— 

The Government hereby direct 
that the orders contained in the Gov- 
ernment Orders first and second read 
above, as subsequently amended, ex- 
tending the age of retirement of 
teachers from 55 to 58 and from 58 
to 60 years be cancelled with effect 
from 30-11-67. Suitable rules under 
the Panchayats and Municipalities Act 
will be made separately by the 
Panchayat Raj and Health, Housing 
and Municipal Administration Depart- 
ments to. give effect to the above 
decision, 

(2) The teachers who are affected 
by the orders in para 1 above, will 
however be continued in service till 
the end of the academic year 1967-68 
in order to ensure continuity in the 
academic teaching.” — ee . 

12. On behalf of the respon- 
dents justification for first increasing 
the age of compulsory retirement to 
58 and then to 60 years and later re- 
storing it to 55 years is stated in the 
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counter-affidavit in the following 
words: 

“x x x the G. O. did not con- 
template any classification for it fix- 
ed a uniform date for retirement of 
` teachers, who have completed 55 years 
. but who got extension of the period 
of service, even before they attained 
their 60th year. It is only in com- 
pliance with the order of the Hon’ble 
High Court of Andhra Pradesh dated 
16-4-1968 in Writ Petitions Nos. 3105 
of 1967, ete, holding that teachers 
whose term has already been extended 
up to their 60th year have got a vest- 
ed right to continue till their 60th 
year that they were allowed to con- 
tinue. It is also significant that the 
Writ Appeal preferred by this respon- 
dent against the judgment was also 
dismissed. The Writ petitions filed by 
the teachers who did not complete 
their 55th year before the G. O. reduc- 
ing the age of retirement was passed 
were dismissed by the same High 
Court in Judgment dated 7-8-1968 in 
W. P. Nos. 1741 of 1968, ete. As such 
even if there are some anomalies in 
the working out of the G. O. that will 
not be a ground for striking out the 
G. O. as it treats alike all in the same 
category. x x x the object for rais- 
ing the retirement age was to solve 
the problem of dearth of qualified 
teachers because of the opening of 
new schools and the need for the 
maximum utilisation of trained intel- 
ligentsia.” 
It is further explained in the counter- 
affidavit that as soon as the dearth of 
qualified teachers disappeared, the 
retirement age was again restored to 
55 years. In this counter-affidavit it 
is also pointed out that “if the G. O. 
is struck down, it will mean exten- 
sion of services of thousands of 
teachers, when there is “really no need 
for them.” 


13. After a faint attempt to 
challenge the validity of the Govern- 
ment Order No. 2219 dated November 
3, 1967, the learned counsel express- 
Ty confined his challenge only to the 
subsequent orders made by the Gov- 
ernment. Now if G. O. No. 2219 dated 
November 3, 1967 is valid, then obvi-~ 
ously the petitioners have to re- 
tire at the age of 55 years notwith- 
standing the fact that after their initial 
employment their retirement age was 
raised by Government orders, first 
from 55 to 58 years and then to 60 


f 
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years because those intermediary 
orders had been cancelled by G. O. No. 
2219 before they became operative by 
actually retaining in service the pre- 
sent petitioners after their superannua- 
tion under the earlier rule. Merely 
because by some subsequent orders the 
extended date of retirement was ac- 
cepted in respect of those employees 
in whose favour either specific orders 
had been made extending their age of 
retirement from 55 to 58 or to 60 
vears, or who had, after crossing the 
55 year age limit, been actually retain- 
ed in service pursuant to the modified 
directions, notwithstanding that those 
directions were later cancelled, would 
not by itself entitle the present peti- 
tioners to claim similar extension in 
their age of retirement on the basis of 
the equality rule embodied in Arts. 14 
and 16 of the Constitution. The other 
employees were given benefit of the 
directions pursuant to the orders of 
the High Court which have since 
become final. This clearly provides a 


_valid differentia and the present peti- 


tioners cannot claim to be equated 
with those employees who hed been 
given such benefits. 


- I4. The learned counsel con- 
tended that the case of the present 
petitioners is identical with that of 
the teachers who had applied to the 
Andhra Pradesh High Court and had 
secured orders in their favour. The 
present petitioners, it was argued, 
having also acquired a vested right by 
virtue of the Government orders 
raising their retirement age to 60 
years are entitled to claim from this 
Court similar orders as were made by 
the High Court in favour of the peti- 
dioners in the two writ petitions. We 
do not think there is any such funda- 
mental right possessed by the present 
petitioners as would entitle them to 
claim similar relief from this Court in 
the present proceedings. The two 
categories of the teachers employed by 
the three local bodies are distinct and 
separate. We are not concerned with 
the question whether the High Court 
was right in granting relief to . the 
petitioners in the two earlier cases, 
though the respondent has in the 
counter affidavit questioned the cor- 
rectness of those orders. They became 
final and are binding on the parties to 
those proceedings. The present peti- 
tioners did not secure similar orders 
and now their retirement age having 
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been restored to the original limit of 
55 years the petitioners cannot: claim 
the higher age limit. No doubt during 
a short period the increased age limit 
for retirement remained in force. But 
as is’ rightly- conceded by all the 


counsel for the various petitioners, it ` 


is open to the Government in this case 
to reduce the age of retirement with- 
out exposing such reduction to any 
constitutional infirmity. 


15. In this connection it may 
be pointed out that the Andhra Pra- 
desh High Court also had by a sub- 
sequent order denied relief to some of 
the teachers similarly placed as the 
present petitioners, holding their case 
to be distinguishable rom that o2 the 
teachers who had successfully applied 
for relief in the earlier two writ peti- 
tions. 

16. The submission, that when 
the Government itsel? accepted the 
judgment of the Andhra Pradesh 
High Court striking down the Gov- 
ernment order reducing the retire- 
ment age to 55 years, then the earlier 
orders increasing the age of compul- 


sory retirement must automatically - 


be held to be revived, is unacceptable. 
The Government, ‘it is notewcrthy. 
made the impugned orders after the 
decision of the Andhra Pradesh High 
Court with the object of giving the 
benefit of that decisicn to all the em- 
ployees whose cases were covered by 
the principle laid down by the High 
Court. The case of the present peti- 
tioners is quite different and is not 
covered by the rule laid down by the 
High Court. ° : 


17. The impugned Government 
orders fixing November 30, 1967, as 
the date for founding the classifica- 
tion of teachers who should retire at 
the age of 55 years and those who 
should get the benefit of the interim 
orders extending the age of rətire- 
ment io 58 or to 60 years cannot be 
considered to be either irrational, or 
unreasonable or having no nexus with 
the object to be achieved by reducing 
the age of retiremert. The problem 
of unemployment in our country is 
undoubtedly a complex problem and 
opinions may differ how best to solve 
it. But that would not raise any 
question of fundamental right with 
which alone we are concerned ir the 
present proceedings. The position as 
- stated in the counter-affidavit in the 
ease before us, however, furnishes a 
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complete answer to the petitioners” 
contention. The classification made 
by the Government does not suffer 
from any infirmity as it is founded 
on rational nexus with the object to 
be achieved. ` 


18. Shri Chagla appearing in 
support of Writ Petition No. 249 of 
1970 also made an attempt to chal- 
lenge the Government Order dated 
November 3, -1967. But nothing new 
was urged and the learned counsel 
had, with his usual candour, to con- 
cede that the Government could law- 
fully reduce the age of retirement 
without attracting constitutional in- 
firmity. : 

19. Dr. Singhvi appearing in 
support of writ petition No. 144 of 
1970 drew our attention to. Fundamen- 
tal Rule 56 (a) as amended by the 
Andhra Pradesh Government in 1965 
and submitted that according to the 
amended sub-rule “the date of com- 
pulsory retirement of a Government 
servant, whether ministerial or non- 
ministerial and in the last grade 
service is the date on which he at- 
tains the age of 55 years and 60 
years respectively”. According to the 
learned counsel the petitioners are 
non-ministerial government servants 
in the last grade service and are, 
therefore, entitled to remain in ser- 
vice till they attain 60 years of age. 
This submission appears to us to’ be 
inconsistent with the petitioners’ case 
as pleaded in the writ petitions. In 
the writ petitions it has been assum- 
ed that according to the F. R. 56 (a) 
the teachers have ordinarily to retire 
at the age of 55 years. In any event, 
whether or not the amended F. R. 56 
(a) fixed the retirement age of non- 
ministerial government servants at 60 
years, and whether or not the peti- 
tioners are covered by this rule, seems 
to be immaterial because it has not 
been shown that the teachers employ- 
ed by the Municipalities, Zilla Pari- 
shads and Panchayat Samitis are gov- 
erned directly by this Fundamental 
Rule. The submission that the rule 
applicable to the teachers employed 
by such bodies was intended to be in 
conformity with the Fundamental 
Rule is of little avail to the petitioners]: 
because those Rules could not be con- 
sidered to have been automatically 
modified as a result of the amend- 
ment in F. R. 56 (a) in 1965. It is 
not disputed that there is no such 


! Uttar Pradesh, 
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modification in the Rules which direct- 
ly govern such teachers. The argu- 
ment based on the amended F. R. 56 
(a) is, therefore, of no assistance to 
the petitioners. AX 


20. 
the position taken up in the counter- 
affidavit that the rule “last come, first 
go” applies to the petitioners is un- 
founded also cannot benefit the peti- 
dioners. The petitioners have to retire 
at the age of 55 ‘years because the 
benefit under the intermediary direc- 
tions, which have since been cancel- 
led, cannot after cancellation be 
claimed by them under any provision 
of law. This contention is, therefore, 

_also repelled. Dr, Singhvi referred us 
' to Bishun Narain Mishra v. State of 
(1965) 1 SCR 
693 = (AIR 1965 SC 1567); State of 
Assam v. Premadhar Baruah, AIR 1970 
SC 1314; and to an unreported deci- 
sion of this Court in State of U. P. v. 
Kishan Chand Dhaun, C. A. No. 1832 
of 1968, D/- 12-12-1968 (SC). These 
decisions do not advance the peti- 
tioners’ case. In Bishun Narain 
Mishra, (1965) 1 SCR 693 = (AIR 1965 
SC 1567) (supra) this Court observed: 


“Now it cannot be urged that if 
Government. decides to retain the ser- 
vices of some public servants after the 
age of retirement it must retain every 
public servant for the same length of 
time. The retention of public ser- 
vants after the period of retirement 
depends upon their efficiency. and the 
exigencies of public service, and in the 
' present case the . difference in the 


period of retention has arisen on ac~, 


count of exigencies of public service.” 
In Premadhar Baruah, AIR 1970 ‘SC 
1314 (supra) it was observed by this 
Court: 

“As we have already indicated 
' paragraph 4 of the memorandum flow- 
. ed from F. R. 56 (a). The Govern- 
ment could retain a Government ser- 
vant beyond the age of superannnua- 
_ tion. The Government has also the 
`- discretion to withdraw such retention 
' =n service because the retention does 
_ not confer any right on the Govern- 
ment servant.” 


It is not understood how these 
decisions are helpful to the counsel. 
The unreported decision had to deal 
with a different problem and nothing 
said in that judgment has been shown 
! to assist the petitioners before us. 


Dr. Singhvi’s criticism that . 


ALR. 


_ 2L.. In the other writ peti- 
tions the counsel merely adopted -the 
arguments raised by Mr. Sarjoo Prasad 
and Mr. Chagla, and therefore they do 


` not call for any comment. 


_ 22. _ In the final result, all the 
writ petitions are dismissed, but in the 
circumstances with no order as to 


costs. f , : 
l Petitions dismissed, 
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The State of Maharashtra (in both 
appeals), Appellant v. Dadamiya Babu- 
miya Sheikh (In Cr. A. No. 174 of 
1968), Laxman Baniya (In Cr. A. No. . 
175 of 1968), Respondents. : 

_ Criminal Appeals Nos. 174 and 
175 of 1968, D/- 6-5-1971. 

(A) Constitution of India, Art. 136 
— Power of Supreme Court to inter- 
fere with order of High Court. 


The. Supreme Court does not inter~ 
fere with every order of High Court 
which may be considered to be errone~ 
ous in law. _ (Para 9} 

Where on the peculiar facts of a 
case the view taken by the High Court 
was a possible view and no exceptional 
circumstance warranting interference 
was shown, the Supreme Court declin- 
ed to interfere with the order of the 
High Court. Criminal Revn. Appins. 
Nos. 1103 and 1100 of 1966, D/- 6-6~ 
1967 (Bom.), Affirmed. (Para 9) 

(B) Criminal P. C. (1898), Sec- 
tion 514 — Construction of Bonds. 

A surety bond is executed for the 
purpose of ensuring the presence of 
the accused concerned in the Court 
in which he is standing his trial af 
the hearing of the case. (Para 7} 

A surety bond is a contract. It is 
a question as to how far its terms 
can be considered to have been varied 
by any unilateral act. Each bond has 
to be construed on its own terms. In 
some cases the bonds require a strict 
construction, But in construing a 


*(Criminal Revn. Applns. Nos. 1103 
and 1100 of 1966, D/- 6-7-1967 — 
Bom.) 
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surety bond the purpose and object of 


executing it must be kept in view. 
(Paras 7, 8) 


_ M/s. H R. Kbanna and B. D. 
Sharma, Advocates, for Appellart (in 
both the appeals); Mr. C. K. Daphtary, 
Sr. Advocate, (M/s. N- N. Keswars and 
Govind Ajwani, Advccates, with him), 
for Respondents (In both the appeals). 

The following Judgment oz the 
Court was delivered by 

_ DUA, J.: — These two appeals are 
by special leave from the judgment of 
the Bombay High Court dated 11th 
August, 1967 allowing the criminal 
revision applications of two sureties 
and setting aside the order of the Pre- 
sidency Magistrate forfeiting their 
bonds. . 

2. On March 2, 1964 one Abdul 
Wahab Ibrahim, who was accused of 
having committed certain offences 
under the Customs Act was produced 
before the Court of the Chief Presi- 
dency Magistrate for the purpose of 
securing his remand. The Chief Pre- 
sidency Magistrate released him. on 
bail on his executing a bond for a 
sum of Rs. 2 lakhs with two sureties. 
The two responderts in this Court 
Laxman Bania and Dadamiya S3abu-~ 
miya Sheokh stood streties, the former 
in the sum of Rs. 50,000/-- ard the 
latter in the sum of Rs. 1,50 000/-. 
The bonds in both the cases were in 
identical terms. The sureties und=2r~ 
took that the accused would eppear 
before the Court of the Chief Presi- 
dency Magistrate on March 12, 1964 or 
on such other dates as the Cour: may 
direct. On March 12. 1964 the aecused 
appeared in the Court of the Chief 
Presidency Magistrate when the deriod 
of bail was extended to 16th April, 
1964. According to the directions of 
the Court the accused Abdul Wahab 
Ibrahim was to appear in the Court 
of the Chief Presidency Magistrace on 
April 16, 1964. He did not appear on 
that date in that Court and it appears 
that he was not traceable because he 
did not surrender to his bail bond 
- anywhere. <A circular letter seems to 
have been issued by the Chief Presi- 
dency Magistrate om March 12. 1964 
according to which all applicatians for 
remands and extensions of bail reriods 
` under the Customs Act and alse mis- 
cellaneous applications pertaining to 
such eases were to be placed in future 
before the Miscellansous Court at the 
Esplanade Centre of Courts. Accerd- 
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ing to this circular it appears that sur- 
ety applications and also fresh cases 
under Customs Act were to be filed in 
the Miscellaneous Court. It is common 
ease before us that on April 16, 1964 
the accused neither appeared in the 
court of the Chief Presidency Magis- 
trate nor in the Miscellaneous- Court. 
The Miscellaneous Court issued notices 
to the sureties on April 17, 1964 requir- 
ing them to show cause why their 
bonds be not forfeited. These notices 
were ultimately disposed of by the 
Additional Chief Presidency Magis- 
-trate, Third Court on May 27, 1964 and 
the surety bonds of both the sureties 
were ordered to be forfeited. Crimi- 
nal Revision against the order of for- 
feiture was presented to the High 
Court where it was contended that the 
bonds having been executed for the 
purpose of guaranteeing the attendance 
of the accused in the court of the Chief 
Presidency Magistrate on the dates as 
directed by that court the bonds could 
not be forfeited by the Additional 
Chief Presidency Magistrate. The order 
of forfeiture was set aside by the 
High Court and it was observed that 


- it would be open to the Chief Presi- 


dency Magistrate on proper proceed- 
ings to enforce the bonds if their con- 
ditions had not been fulfilled and if 
the court considered it proper to en- 
force them. The Customs Authorities 
then approached the Chief Presidency 
Magistrate under S. 514, Cr. P. C. and 
that Court issued fresh notices to the 
sureties calling upon them to show ' 
cause why the bonds executed by them 
be not forfeited. On March 17, 1966 
the Chief Presidency Magistrate held 
that there was good and convincing 
evidence to show that accused Abdyl 
Wahid Ibrahim was absent from that 
court on April 16, 1964 when he was 
required to be present according to 
that court’s directions dated March 12, 
1964. Both the bonds were according- 
ly forfeited. The Court also believed 
the evidence of the Customs Officers 
that the accused had neither appeared 
in the court of the Chief Presidency 
Magistrate nor in the Miscellaneous 
Court. . 


8B On revision by the two sur- 
eties, the High Court took the view 
that the accused was not bound to ap- 
pear in the Court of the Chief Presi- 
dency Magistrate on April 16, 1964, 
and therefore the bonds executed by 
the sureties were not liable to be for- 
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feited. It had been contended before 
the Chief Presidency Magistrate and 
upheld by him that according to the 
practice and procedure of the Court 
the accused was bound to appear be- 
fore that Court on April 16, 1964, in 
spite of the fact that case was consi- 
dered to have been transferred to the 


“Miscellaneous Court by virtue of the 


Circular Order because it was on the 
appearance of the accused in the Court 
of the Chief Presidency Magistrate 
that he was to be directed by judicial 
order of that Court to appear in the 
Miscellaneous Court for further pro- 
ceedings. The Customs Officer and the 
clerk of the Chief Presidency Magis- 
trate’s Court had deposed to this 
practice. 


4, The High Court, however, 


‘on revision took a different view. It 


observed that the evidence given by 
the clerk of the Chief Presidency 
Magistrate’s Court had not deposed to 
such practice, though the Customs 
Officer had. According to the High 


' Court the said clerk had stated that 


. further orders. 


apart from the cases transferred under 
the Circular Order the procedure in 
other cases transferred by the Chief 
Presidency Magistrate was that on the 


. case being called out in that Court, 


the accused would be directed to go 
to the transferee Court for obtaining 
The: High Court 
further felt that there was no satisfac- 
tory evidence, apart from the bare 
assertion of the Customs Officer, 


’ Ahuja, that this case was actually call- 


ed out in the Court of the Chief Presi- 


' dency Magistrate on April 16, 1964, 


: in the Court of the 
’ Magistrate on April 16, 1964. There 


there being no noting to that effect 
on the official records. This view was 
considered to be supported by the fact 
that the Miscellaneous Court actually 
issued notices to the sureties why 
their bonds should not be forfeited. 


5. Before us the short question 
canvassed at the bar relates to the 
effect of the Circular Order dated 
March 12, 1964. According to Mr. 
Daphtary, the learned counsel for the 


_ respondents, this Order had the effect 
- of modifying the terms 


of the bond 
and of absolving the accused and the 
surety. from any obligation to appear 
Chief Presidency 


being no obligation to appear in any 


_ other court on April 16, 1964, accord- 


ing to Mr. Daphtary’s argument, the ac- 
cused and the sureties were complete- 


A.I. R. 


ly absolved of all obligations under the 
bond and the bond virtually became a 
dead letter. 


6. ` Mr. H. R. Khanna on behalf 
of the appellant State on the other 
hand contended that the bonds execut- 
ed by the sureties could not get legal- 
ly exhausted merely because of the 
Circular Order, and that the High 
Court was wrong in taking that view. 


T. A surety bond is a contract 
and it is a question as to how far its 
terms can be considered to have been 
varied by any unilateral act. Each 
bond, it may be pointed out, has to be 
construed on its own. terms. But in 
construing the terms of a surety bond 
for the production of an accused per- 
son, the purpose and object of execut- 
ing it must be kept in view. Such a 
bond is executed for the purpose of 
ensuring the presence of. the accused 
concerned in court in which he is 
standing his trial for a criminal offence 
at the hearing of the case. But for the 
execution of such a bond, the accused 
would have to remain in custody so 
that the trial may proceed smoothly. 


8. Looked at from this point of 
view surety bonds in criminal cases 
must be held to be designed to an ex- 
tent to serve a public purpose. In 
some cases it is of course said that sur- 
ety bonds call for a strict construction. 
But, the construction must not be so 
unduly strained as to result in defeat- 
ing its essential purpose. Each bond 
has of course to be construed on its 
own terms, subject to what has just 
been stated. 


9. . In the present case the sur- 
ety bonds relate to the production of 
the accused in the Court in which he 
was being tried. The High Court en- 
tertained some doubt if after the Cir- 
cular Order the accused was under any 
obligation to appear in the Court of 
the Chief Presidency Magistrate. But 
after giving expression to this doubt, 
the High Court felt that there was no 
satisfactory evidence, apart from 
bare assertion of the Customs Officer, 
Ahuja, that the present case was act- 
ually called out in the Court of the 
Chief Presidency Magistrate on April 
16, 1964. The High Court also point- 
ed out that there was no official not- 
ing on the record that the case was. 
called and the clerk of the court was 
unable to state that case had actually 
been called out on that date. Now 
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under the bonds in question the sur- 
eties undertook to assure that the ac- 
cused would attend the Court of the 
Chief Presidency Magistrate on Marci 
12, 1964 to answer the charge fcr 
which he had been arrested and would 
continue so to attend until otherwise 
dirécted by that Court. As in the opi- 


nion of the High Court, the material . 


on the record does not snow that the 
accused was. required on April 16, 1964, 
to attend the Court of the Chief Pres-- 
dency Magistrate for answering tke 
charge in respect of which he had 
been arrested, and as, in our opinion, 
this view is a possible view to take cn 
the existing record, we do not find 
any cogent ground for interfering with 
the impugned order under Art. 136 of 
the Constitution. This . Court, as has 
repeatedly been pointed out, does not 
interfere under Art. 136 of the Consti- 
tution -with every order of the. Hish 
-|Court which may be considered to be 
erroneous in law. The High Court 
decided this case on its own peculiar 
facts and on the terms of the surety 
bond in question. No exceptional cir- 


cumstances have been brought to our. 


notice impelling us to exercise extra- 
ordinary power of this Court. With- 
out expressing any considered opinion 
on the general question of the obliga- 
tion of a surety in the event of the 
transfer of the case to some other Court 
to produce the accused in the trans- 
feror or the transferee Court, we dis- 
miss the present appeals on the shcrt 
ground that no case for interference 
under Art. 136 of the Ccnstitution has 
been made out. 


Appeals dismissed. 


AIR 1971 SUPREME COURT 1725 
(V 58 C 361) 
(From Kerala: AIR 1969 Ker 179) 
C. A. VAER ee AND A. N. 
The Food Inspector, Calicut Cor- 
poration, Appellant v. Cherukattil 
Gopalan and another, Respondents. 
Criminal Appeal No. 281 of 19658, 
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(A) Prevention of Food Adultera- 
tion Act (1954), S. 2 (xiii) — Sale — 
Definition — Sale of a sample of a 
food article to Food Inspector amounts 
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to a “sale” as defined in S. 2 (xiii) 
— AIR 1966 SC 128, Followed. 

(Paras 12, 15) 

(B) Prevention of Food Adultera- 

tion Act (1954), S. 7 — Conviction — 


_ Proof of dealership not necessary — 


Once a person effects a sale as defined 
under the Act of an article of food, 
which is found to be adulterated, he is 
punishable- under S. 16 (1) (a) (i) read 
with S. 7—It is not necessary to ‘esta- 
blish further that the person is a dealer 


‘in that article as such — (X-Ref. Sec- 


tion 16 (1) (a) G)). AIR 1969 Ker 179, 
Reversed. AIR 1960 Andh Pra 366, 
Overruled. AIR 1964 All 199 & AIR 
1965 Mad 98, Approved. (Case law dis- 
cussed). (Paras 23, 25, 26) 
Cases Referred: Chronological Paras 
(1967) AIR 1967 Puni 132 (V 54)= 
1967 Cri LJ 513, Rameshwar 
Das Radheylal v. State 19 
(1966) AIR 1966 SC 128 (V 53)= 
1965-2 SCR 894 = 1966 Cri LJ 
106, Mangaldas Raghavii 
Ruparel v. State of Maharashtra 15 
(1965) AIR 1965 Mad 98 (V 52)= 
1965 (1) Cri LJ 309, Public 
Prosecutor v. Palanisami Nadar 
18, 25 
(1964) AIR 1964 All 199 (V 51)= 
1964 (1) Cri LJ 502, Municipal 
Board, Faizabad v. a 
Surajmal 19, 25 
(1964) AIR 1964 Guj 191 V sia 
1964 (2) Cri LJ 290, State of 
Gujarat v. Asandas Kimmatrai 17 
(1962) AIR 1962 All 82 (V 49)= 
1962 (1) Cri LJ 120, Narain Das 
v. State 
(1960) AIR 1960 Andh Pra 366 
(V 47) = 1960 Cri LJ 886, In re, 
Govinda Rao 20, 22 
(1959) AIR 1959 Ker 190 (V 46)= 
1959 Cri LJ 712, Food Inspector, 
Kozikode v. Punsi Desai 
(1959) ATR 1959 Mad 333 (V 46)= 
1959 Cri LJ 997, Public Pro- 
secutor v. Kandasamy Reddiar 20 


Mr. A. Sreedharan Nambiar, Advo- 
cate, for Appellant; M/s. S. K. Mehta 
and K. L. Mehta, Advocate of M/s K. 
L. Mehta and Co., and Mr. K. R. Naga- 
raja, Advocate, for Respondents. 

The Judgment of- the Court was 
delivered by 

- VAIDIALINGAM, J.: This appeal, 
by special leave, by the Food Inspec- 
tor, Calicut Corporation, is directed 
against the judgment and order dated 
June 26, 1968 of the Kerala High 
Court in Criminal Appeal No. 113 of 
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1968 confirming the acquittal of the 
respondents of an offence under Sec- 
tion -16 (1) (a) (i) of the Prevention of 
Food Adulteration Act, 1954 (Act 
No. 37 of 1954) (hereinafter to be refer- 
red to as the Act). 


2. The first respondent is the 
Manager and the second respondent, 
his wife, are the owner and licencee of 
a tea stall in the premises No. 4/777 
Customs Road, Calicut. They were 
accused Nos. 1 and 2 respectively. On 
November 17, 1965 at about 9.45 A. M., 
the Food Inspector Calicut Corpora- 
tion, purchased from the first respon- 
dent 600 grams of sugar fora price of 
78 paise for analysis from the stock of 
sugar kept in the premises to be used 
in the preparation of tea sold to cus- 
tomers in the said tea stall run by the 
second respondent under the licence 
issued by the Corporation. The quan- 
tity of sugar so purchased was sampl- 
ed as per the rules in the presence of the 
first accused and the witnesses. One 
portion of the sample was sent to the 
Public Analyst for analysis. The Ana- 
lyst in his report Ex. P. 3 dated 


December 28, 1965 has certified that: 


‘the sample contained artificial sweete- 
ner saccharin equivalent to about 
„seven per cent of cane sugar and there- 
fore it was adulterated. In fact the 
analysis is as follows: 
“Ash 
Total sugar 
as cane sugar 96.00 per cent 
Saccharin 14.0 mgs. per 100 gms.” 
3. On the basis of this report 
-the Food Inspector filed on March 21, 
1966 a complaint against the two ac- 
cused in the Court of the District 
Magistrate (Judicial), Calicut. After 
setting out the necessary facts and the 
report of the Public Analyst, the com- 
plaint alleged that the sale of such 
sub-standard food which was adultera- 


0.02 per cent 


ted is prohibited under S. 7 read with > 


item A.07.01 in appendix to the Rules 
framed under the Act and therefore, it 
was an offence. There is a reference 
to the conviction of the first accused 
on prior occasions. It is not neces- 
sary for us now to refer it. ` 


4, Both the accused were 
charged of an offence under S. 16 (1) 
(a) (i) of the Act for having sold on 
November 17, 1965, 600 gm. of sugar 
for a price of 78 paise to the Food Ins- 
pector from the tea stall and which 
sugar was found to be adulterated by 
the Public Analyst. 


A. i. E. 


5. Both the accused pleaded 
not guilty and even denied having sold 
sugar to the Food Inspector. l 


6. The learned District Magis- 
trate recorded the following findings: 
The. “sugar” is an article of food as 
defined under S. 2 (v) of the Act; the 
Food Inspector purchased sugar from 
the tea stall of the accused; sampled 
it then and there and handed over to 
the first accused; there was a sale as 
defined in the Act of sugar to the Food 
Inspector by the first accused; the pur- 
chase and the sampling by the Food 
Inspector were done in strict compli- 
ance with the provisions of the Act. 
The report of the Public Analyst esta- 
blishes that the sugar purchased from 
the tea stall of the accused was adul- 
terated. But in order to hold that the 
accused have committed an offence, it 
must be established that the accused 
were selling sugar as such in the tea 
stall, which is not the fact in this case. 
On the other hand, the accused -were 
selling tea and the sugar was kept only 
for the purpose of being mixed with 
tea which was sold to the customers and 


‘the Food Inspector has clearly admitt- 


ed that sugar as such is not sold in 
the tea stall of the accused. Inasmuch 
as sugar was not kept for sale by the 
accused, they are not guilty of any of- 
fence. In this view, both the accused 
were acquitted under S. 258 (1) of the 
Code of Criminal Procedure. 


7. ° The State filed an appeal 
before the Kerala High Court challeng- 
ing the acquittal of the respondents. 
The High Court agreed with the find- 
ings of the District Magistrate that 
there was a sale as defined in the Act 
of sugar to the Food Inspector by the 
accused on November 17, 1965 and the 
said article was adulterated as is esta- 
blished by the report of the Public 
Analyst. The High Court set before 
it the principle that the prosecution 
will have to establish, under such cir- 
cumstances, that the persons from 
whom the article of food had been 
purchased are those “selling those arti- 
cles as such”. The High Court appli- 
ed the test to find out whether the res- 
pondents “are persons selling sugar as 
such” and answered the question in ` 
the negative. Agreeing with the find- 
ings of the District Magistrate that the - 
sugar in the tea stall of the accused 
was not kept for sale as such but for 
being utilised in the preparation of tea 


‘which was being sold to the customers, 
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the High Court finally held that the 
purchase by the Food Inspector af 
sugar from the responderts cannot be 
considered to be a purchase under tke 
Act so as to make them liable of tke 
eee with which they were charg- 
ed. 

8. Mr. A. S. Nambiar, learned 
counsel for the appellant, urged thet 
the views of both the High Court as 
well as the District Magistrate that the 
respondents are not guilty as they are 
not dealers in sugar as such, is errone- 
ous, specially after a finding that there 
has been a sale to the Food Inspectcr 
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under the Act and the article wss. 


found to be adulterated. According +0 
Mr. Nambiar when once the article- of 
food is sold to the Food Inspector for 
analysis, it is of no consequence that 
the said article was not intended to be 
sold as such by the accused, as a sale 
of an article of food under the Act 
attracts all the consequences that flow 
Aig such sale as provided under the 
ct, 

9. On the other hand, Mr. K. L. 
Mehta, learned counsel for the respon- 
dents, urged that in order to make the 
respondents liable, it must be esta- 
blished that they were dealers in sugar 
as such. In view of the concurrent 


findings based upon the admission of 


the Food Inspector that the accused 
were not dealers in sugar as such and 
that the sugar kept by them was in- 
tended to be used in the preparation of 
tea, their acquittal is justified. 

10. Before we proceed to deal 
with these contentions with reference 
to the provisions of the Act and certzin 
decisions placed before us by both the 
learned counsel, it is to be- recordad 
that Mr. Nambiar -has made it clear 
that his clients do not want the respon- 
dents to be convicted, in case Lis 
contentions are accepted. On the 
other hand, he stated that the 
Corporation is only anxious to have 
a decision of this -Court on the 
legal point. We will now refer to 
N of the material prcvisions of the 

ct. : i 

1i. Section 2 (1) defines the 
various expressions enumerated there- 
in. In particular it is only necessary 
to refer to Clauses 5, 12; 13 and 14 
defining the expressions “food”, “pres- 
cribe”, “sale” and “sample” respective- 
ly. They are as follows: 

*(v) “food” means any article usd 
as food or drink for human consump- 
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tion other than drugs and water and 
includes— 

(a) any article which ordinarily 
enters into, or is used in the composi- 
tion or preparation of human food, and 

, (b) any flavouring matter or con- 
diments:” 
_ “(xii) “Prescribe” means pres- 
eribed by rules made under this Act.” 
_ (xiii) “sale” with its grammatical 
variations and cognate expressions, 
means the sale of any article of food, 
whether for cash or on credit or by 
way of exchange and whether by whole- 
sale or retail, for human consumption 
or use, or for analysis, and includes an 
agreement for sale, an offer for sale, 
the exposing for sale or having in 
possession for sale of any such article 
and includes also an attempt to sell 
any such article” 

“(xiv) “samble” means a sample of 

any article of food taken under the 


_ provisions of this Act or of any rules 


made thereunder.” 


12. There is no controversy 
that sugar with which we are concern- 
ed in this case is an article used as 
food for human consumption or at any 
rate it is an article which ordinarily 
entered into or is used in the composi- 
tion or preparation of human food. 
Even according to the respondents the 
sugar so kept in their tea stall was 
intended to be used in the preparation 
of tea which was being sold to the cust- 
omers. A reference to the definition 
of “sale” will also show that a sale of 
any article of food for analysis comes 
within that definition. That the sam- 
ple of food purchased by the Food Ins- 
pector in this case satisfies the defini- 
tion of “sale” in clause 14 is also be- 
yond controversy. 


13. Before we refer to certain 
other sections, it is necessary to state 
that Ss. 4 (2) and 23 (1) of the Act 
gives power to the Central Government 
to make rules in respect of the matters 
referred to in those sub-sections. By 
virtue of the powers conferred under 
Ss. 4 (2) and 23 (1) the Cantral Gov- 
ernment have framed the Prevention 
of Food Adulteration Rules, 1955 (here-., 
inafter to be referred to as the Rules). 
Rule 5 provides that the standards of 
quality of the various articles of food 
specified in Appendix B to the Rules 
are as defined in that Appendix. Ap- 
pendix B deals with the definition and 
standards of quality. Item A. 07.01 of 
the appendix deals with cane sugar 
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and enumerates its contents. It is not 
necessary for us to deal with the defi- 
nition of the expression ‘adulterated’ 
in S. 2 (i) as well as the requirements 
under item A. 07.01 of the Appendix 
B of the Rules as there is no challenge 
to the report of the Publie Analyst 
that the sugar in question was adul- 
terated, as it does not conform to the 
requirements of the item mentioned 
above. In fact the High Court as well 
as the District Magistrate have also 
proceeded on that basis. 


14. We will now revert back to 
the Act. Section 7 prohibits the manu- 
facture, sale etc. of certain articles of 
food. It is not necessary to refer to 
the various items enumerated therein. 
But we will refer only to the main part 
of S. 7, which is as follows: 


“Section 7. No person shall him- 
self or by any person on his behalf 
manufacture for sale, or store, sell or 
distribute— 

x x x x” 


15. It will be seen that S. 7 
deals not only with manufacture, sale, 
storing or distributing but also selling. 
We are particularly emphasising . this 
aspect because it has been missed 
in this case not only by the two courts 
but also in some of the decisions, to 
which our attention has been drawn. 
Section 10 deals with the powers of the 
Food Inspector. Under sub-section 10 
(1) (a) the Food Inspector has power 
to take samples of any article of food 
from any of the persons enumerated 
in sub-clauses (i) to (iii). Section 12 
gives a right even to a purchaser, who 
is not the Food Inspector of having the 
article of food analysed by a Public 
Analyst in accordance with that sec- 
tion. Section 16 (1) (a) (i), breach of 
which is alleged against the respon- 
~ dents is as follows: 


“S. 16 (1) If any person— 

(a) whether by himself or by any 
other, person on his behalf imports into 
India or manufactures for sale, or 
stores, sells or aiseeibutes any article 
of food— 


(i) which is EE ENE or mis- 
branded or the sale of which is prohi- 
bited by the Food (Health) authority 
in the interest of „public health; 

x x x x”: 

Here again it is to be noted that any 
person who sells any article of food 
which is adulterated shall be punish- 
eble in accordance with that section. 


. price. 


‘of the Act which 


A.L R. 


The Food Inspector purchased sugar 
on November 17, 1965, from the tea 
stall of the respondents on payment of 
The said transaction clearly 
amounts to a sale under S. 2 (xiii) of 
the Act. From the definition of “sale” 
already quoted, a sale of an article of 


_food for analysis is a sale. Under such 


circumstances it amounts to a sale 
under the Act as has been laid down 
by this Court in Mangaldas Raghavii 
Ruparel v. The State of Maharashtra 
1965-2 SCR 894 = (AIR 1966 SC 
128). It was held in the said 
decision that there is a special defi- 
nition of “sale?” in Section 2 (xiii) 
specifically in- 


cludes within its ambit the sale for . 
analysis. 
16. Mr. Nambiar referred us to 


certain decisions to the effect that 
when once there is a sale as defined 
in the Act of an article of food, it is 


- not necessary to establish that the ac- 


cused are dealers in that article as 
such. In the decision reported in 
Municipal Board, Faizabad v. Lal 
Chand Surajmal AIR 1964 All 199 
the accused had a shop where tea 
was sold and for the purpose of 
preparing tea, they had stored milk 
which was a. necessary ingredient for 
the preparation of tea. The Food Ins- 
pector took a sample of milk from the 
tea shop and on analysis it was found 
to be adulterated. The question was 
whether the accused could be convict- 
ed for an offence under S. 16 (1) (a) 
(i) read with S. 7 of the Act. The plea 
of the accused -was that the milk kept 
in the tea shop was not intended to be - 
sold as such but was kept for being 
used in the preparation of tea. The 
High Court held that though the ac- 
cused could not be convicted for stor- 
ing the milk, which was found to be 
adulterated as the milk was not stored - 
for sale as such, nevertheless, they 
did ‘sell’ milk to the Food Inspector. 
As the said sale was of adulterated 
milk, the accused have committed an 
offence. . It is not necessary for us in 
the case before us to consider whether 
the expression ‘stored’ occurring in 


S. 7 and S. 16 should be interpreted as 
The case ` 


storage for purposes of sale. 
on hand can be disposed of without 
deciding that aspect. 

17. In the State of Guiarat v. 
Asandas Kimmatrai Kevalramanni, - 
AIR 1964 Guj 191 the Food Ins- 
pector purchased ‘Dahi’ (Curd) and 
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on “analysis it was found to econ- 
tain fifty per cent fat deficiency. The 


accused. was prosecuted for an offence. 


under S. 16 (1) (a) (i) of the Act, The 
accused pleaded that ke had not stor- 
ed ‘Dahi’ for purposes of sale buz he 
was keeping it only for the’ prepara- 
tion of ‘Lachhi’? and he further plead- 
ed that the ‘Dahi’ purchased by the 
Food Inspector was not taken from a 
larger quantity which: was stored by 
him for the purpose of sale as ‘Dahi’. 
Here again we are not concerned with 
the observations of the learned Judge 
as io what constitutes ‘storing . under 
the Act. But the learned Judge held 


that it is not necessary that the aceus- `’ 


ed should be a dealer in ‘Dahi’ as such 
and it is. also not necessary that the 
‘Dahi’ sold to the Food Inspector must 
have been taken out o7 a larger quan- 
tity intended for sale. It was held that 
so long as there Has been a sale as 
defined under the Act to the Food 
Inspector of Dahi and when it was 


found adulterated, the accused is guil- 


ty of the offence. 

18. To a similar effect is the 
decision of The Public Prosecutar v. 
Palanisami Nadar, AIR ` 1965 Mad 98 
where it was held that when there has 
been a sale to the Food Inspector for 
analysis of an article of food, -which, 
-when found to be adulterated, the ac- 
cused is guilty of an offence.. 


19. Mr. Mehta, learned counsel 
for the respondents referred us ta the 
decisions reported in Food Inspe=tor,,. 
Kozhikode v. Punsi Desai, AIR 1959 
Ker 190; Narain Das v. State, ATR 1962 
All 82 and Rameshwar Das Radhey 
Lal v. The State, AIR 1967 Puni 132. 
fn all those decisions the Court has 
considered the question as to whether 
the storage of an article under the Act 
must be for the purpose of sale. We 
have already indicated that the said 
question does not arise for consicera- 
tion before us and we do not propose 
to refer to those decisions in detail. 
But we may. point out that the deci- 
sion in AIR 1962 All 82, has een 
distinguished-by the same Court in 


ATR 1964 All 199 to which we Aave 


already referred. 

. 20. Mr. Mehta referred us to 
fwo decisions; The Public Prosecutor 
v. Kandasamy Reddiar, ATR 1959 Mad 
333 and In Re. Govinda Rao, AIR 1960 
Andh Pra 366 in support of his coaten- 
tion that the article of food purchased 
by the Food Inspector must be skown 
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to have: been kept by the accused for 
purposes of sale as such. In other 
words, according to the learned counsel 
the person “from whom an article of 
food is purchased by the Food Inspec- 
tor must be a dealer.in such article.” 
In AIR 1959 Mad .333, the find- 
ings of the two courts were that the 
accused was carrying the milk taken 
from his own buffalo for his own use. 
This decision does not assist the res- 
pondents. But it must -be stated that 
the said decision does not consider the 
legal effect of a sale to a Food Ins- 
pector under the Act and its conse- 
quences. But we may point out that 
under S. 10 (1) (a) the Food Inspector 
has got power to take samples of any 
article of food from the persons enu- 
merated in sub-clauses (i) to (ii). It 
will be seen in particular from sub- 


‘clause (ii) of S. 10 (1) (a) that the Food 


Inspector can take samples from “any 
person who is in the course of convey- 
ing, delivering or preparing to deliver 
such article to ‘a purchaser or con- 
signee.” - 


21. In the case before us if the 
accused had purchased the sugar and 
it was in the process of being conveyed 
to be delivered to the. accused, the 
Food Inspector could have taken the 
sample under S. 10 from any person 
in the course of conveying the article 
for delivery. Similarly, even if the 
sugar had been delivered to the accus- 
ed, under sub-clause (iii) of S. 10° (1) 
(a) the Food Inspector could have 
taken the samples from them as con- 
signee of the article. 


22.. In AIR 1960 Andh Pra 366 
the accused who was the proprietor of 
a Coffee and-Meals Hotel was pro- 
secuted for having sold ` adulterated 
ghee to the Food Inspector. The de- 
fence was that the accused was not a 
dealer.in ghee as such and that. the 
said article was stored in the Hotel for 
the purpose of being served along’ with 
the meals to the customers or for using 
it in the. preparation of other arti- 
cles of food. The accused was acquitt- 
ed on the ground that in order to con- . 
stitute an offence, the accused should 
have been a dealer in ghee as such and 
that the prosecution cannot succeed by 
the Food Inspector merely taking adul- 
terated ghee which was stored by the 
hotel keeper for being served with the 
nee or for prepane other articles of 

ood. . : 
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23.  .We are not. inclined to agree 
with this decision because it has not 
considered the legal effect of a sale to 
a Food Inspector under the Act. We 
ido not also find. any indication in the 
‘Act that when a Food Inspector pur- 
‘chases an article of food from a per- 


- son, the latter must be a dealer in 


that article as such. 


24. Mr. Mehta, Iearned donini 
for the respondents relied on Ss, 12 
and 14 to support his argument that 
the Act ‘contemplates that the person 
from whom an article of food is pur- 


chased must be a dealer of that article 


as such and if that article is found: to 


© be adulterated, a person ean be found 
If article A is 


guilty under the Act. 
stored for the purpose of being used 
in the preparation of other articles of 
food, the fact that article A purchas- 
ed by the Food Inspector is found to 
be adulterated will not make the per- 
son selling that article liablé under the 
Act. Section 12 gives a right to any 
purchaser, other than the Food Inspec- 
tor to have the article purchased by 
him analysed by the Public Analyst in 
accordance with that section. Section 
14 makes it mandatory on a manufac- 
turer, distributor or dealer of any arti- 
cle of food to give a warranty when he 
sells an article about the nature and 
quality of that article to the vendor. 
We are not able to find how these two 
sections support the propositions enun- 
ciated by Mr. Mehta. If a third party 
had purchased sugar from the tea stall 
of the accused and if the said purchase 
constitutes a “sale” under the Act, 
S. 12 gives such a party to have’ the 
article analysed by a Public Analyst. 
Similarly,.S. 14 is also of no assistance 
to the respondents. 


` 25. To sum up we are in agree- 
ment with the decisions in AIR 1964 All 
199 and AIR 1965 Mad. 98, to 
the extent to which they lay down the 
principle that when there is a sale to 
the Food Inspector under the Act of an 
article of food, which is found to be 
adulterated, the accused will be guilty 
of an offence punishable under S, 16 
(1) (a) (i) read with Section 7. of: the 
Act. We further agree that the article 
of food which has been purchased by 
the Food Inspector need not have been 
taken out from a larger quantity in- 
tended for sale. We are also of the 
opinion that the person.. from whom 
the article of food has been’ purchased 


by the Food Inspector need not be & 


Food Inspector, Calicut v. C. Gopalan 


ALR, 


dealer as such in that article. We are 
not inclined to agree with the. deci- 
sions’ laying the contrary propositions. 


26. Coming to the case on 
hand, on., the findings of the two 
Courts the sugar in question has been 
found to. be adulterated. The pur- 
chase by the Food Inspector from the 
accused of sugar for purposes of ana- 
lysis is a sale under Section 2 (13). of 
the Act. Section 7 prohibits a person 
from selling adulterated article of 


‘food. Similarly, under Section’ 16 (1) 


(a) (i) any person. who sells -adulterat- 
ed food commits ‘an offence’ and is 
punishable therein. . The ‘sugar ‘which 
is the commodity | ‘before. us is food - 
under Section 2 (5) of the Act. We 
have’ already pointed . out that sugar 
by ‘itself is an article used as food or 
at any ‘rate. it is an -.article which 
ordinarily enters into or is used in the 
composition or preparation of human 
food. In this case the sale was for 
analysis and the article was an article 
of food and in view of the concurrent 
findings of both the Courts that it was 
adulterated, the respondents have ‘con- 
travened Sections 7 and 16 (1) (a) (i) 
of the Act. Hence it must be held 
that the respondents are technically 
guilty of the offence with which they; 
were -charged and they have been 
wrongly acquitted by the High Court}- 
and the District Magistrate: But in 
view of the fact that the appellant has 
argued the appeal only as a test case 
and does not challenge the acquittal 
of the: respondents, we merely. set 
aside the order and judgment of the 
High Court. But we may make it 
clear that apart from holding the res- 
pondents technically guilty, we are not 
setting aside the order of Portal 
passed in their favour. 


27. In the result the judgment 
and order of the High Court are set 
aside and the appeal allowed. . . 


-  28.'° We find that on December 
12, 1968 when granting special leave 
this Court had directed the appellant 
to deposit Rs. 1000/- 10 be used by the 
respondents for their costs and liberty 
has been given to the respondents to 
withdraw-the amount to pay fee to the 
counsel, in case they engage a coun- 
sel. As the respondents have engaged 
a counsel, they are entitled to with- 
draw from the court deposit the 
amount representing the costs incurr- 
ed by them and the fee payable to the 
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counsel under the. relevant rules, Sur- 
plus, if any, will be refunded ic the 
` appellant. 

Appeal allcwed. 
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S. M. SIKRI C. J., G. K. MITTER, 
K. S. HEGDE, A. N. GROVER AND 
P. JAGANMOHAN REDDY, JJ. 

D. A. V. College, Bhatinda - ete. 
Petitioners v. The State of Punjab and 
others (In- both the Petns.) Respon- 
dents. ae tad . 

Writ Petns. Nos. 353 and 354 of 
1970, D/- 5-5-1971. ` l 

(A) Constitution of India, Art. 32— 
When a petition can be filed — A peti- 
tion can be filed when the fundamen- 
tal rights are threatened. He need not 
wait till the actual threat has been 
carried out. _ . (Pera 5) 

(B) Constitution. of India, Art. 29 
(1) — Religious minority — The Arya 
Samajis who are a part of the Hindu 
community in punjab are a religious 
minority having a distinct script and 
are entitled.to the guarantees under 
Arts. 29 and 30. (X-Ref. — Art. 30). 

(Para 5) 

It is not necessary to go into the 
question whether it is a separate reli- 
gious denomination for the purpose of 
Art. 26 (1) (a) or a linguistic minority. 
for the purpose of Art. 30 (1).: 

(Para 5) 

(C) Constitution of India, Art. 29 
(1) — Medium of instruction in educa- 
tional institutions by minorities — The 
right of the minorities to establish and 
administer educational institutions of 
their choice includes the right to have 
a choice of medium cf instruction also. 
(X-Bef. — Art. 30).- (Para 9) 

It is true that no linguistic mino- 
- rity can claim that the University 
should conduct its examinations in the 
language or script which the institu- 
tions have a right to adopt but in such 
a case the University must not force 
those institutions to compulsorily a=fi- 
liate themselves and impose on thema 
medium of instruction and script not 
their own. (Para 9) 


(D) Constitution of India, Sch. VII. 


List I, Item 66 — Prescription cf me- 
dium of instruction — The State has no 
a e 
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legislative competence to prescribe any 
particular medium of instruction - in 
respect of higher education or research 
and . scientific or technical instruction, 
if it interferes with the power of the 
Parliament to co-ordinate and deter- 
mine the standards in such institution 
—— (X-Ref, List If Entry 11). 
a _ (Para 11) 
(E) Education — Punjab Univer- 
sity Act (35 of 1861) S. 4 (2)—Medium 
of instruction — Section 4 (2) does not 
require Punjabi to be made the exclu- 
sive medium of instruction and hence 
is not violative of Sch. VII of List I, 
Eniry 66 of Constitution — (X-Ref.: — 
S. 5 — Constitution of India, Sche- 
dule VI, List I, Entry 66 and List I, 
Entry 11, (Case law discussed). 
= - (Para 17) 
While the University can prescribe 
Punjabi as a medium of instruction it 
cannot prescribe it as the exclusive 
medium nor compel affiliated colleges 
by minorities - to teach in Punjabi or 
take examination in that language 
with Gurumukhi script. Hence the 
circulars issued by the University 
making Punjabi as the exclusive 
language. are unconstitutional. 
(Para 17) 


- Cases Referred: Chronological Paras 


(1964) AIR 1964 SC 1823 (V 51) 

== (1964) 6 SCR 368, Chitra- 

Jekha v. State of Mysore 14 
(1963) AIR 1963 SC 703 (V 50) 
= Supp (1) SCR 112, 
Gujarat University, Ahmedabad 
v. Krishna Ranganath Mudhol-_ 
kar : . 12 
(1954) AIR 1954 SC 561 (V 41) 

= (1955) 1 SCR 568, State of 

Bombay. v. Bombay Education 

Society j : 10 

_ Mr. A K. Sen, Senior Advocate 
(Mr. Naunitlal, Advocate with him), 
for Petitioners (in both Petns.); Mr. 
M. C. Chagla, Sr. Advocate, (Mr. R. N. 
Sachthey, Advocate, with him), for 
Respondent No. 1 (In W. P. No. 353 
of .1970); Mr. H. L. Sibbal, Advocate 
General for the State of Punjab (Mr. 
R. N. Sachthey, Advocate, with him), 
for Respondent No. 1 (In W. P. No. 
354 of 1970); Mr, V. M. Tarkunde, Sr. 
Advocate, (M/s. Harbans Singh and 
K. R. Nambiar, Advocates with him), 
for Respondent No. 2 (In W. P. No. 353 
of 1970); M/s Kuldip Singh and 
Harbans Singh, Advocates, for Res- 
crag No. 2 (In W. P. No. 354 of 
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The following Judgment of the 
Court was delivered by 


P. JAGANMOHAN REDDY, J.: — 
These two Writ Petitions under Arti- 
cle 32 challenge the vires and consti- 
tutionality of Sections 4 (2) and 5 of 
the Punjabi University Act 35 of 1961 
as amended (hereinafter called “the 
University” or “the Act”, as the case 
may be). It is also prayed that (i) the 
Notification of the 
ment No. 5592-ED-1 (2E)/69/12447, 
dated 13-5-69 extending the area in 
which the University shall exercise its 
powers, and (ii) the Circular of the 
University No. 8617-8661/GS/Misc., 
dated 15-6-70 as modified by Circular 
No. 9866-9890/DSG, dated 2-7-70 en- 
closing the decision of the Senate: Sub- 
Committee dated 1-7-70 be quashed as 
being illegal, unconstitutional and 
void. - 


2. The petitioners are educa- 
tional institutions founded by D. A. V. 
College Trust and Society registered 
under the Societies Registration Act as 
an association comprised of Arya 
Samajis. These Colleges were affiliat- 
ed to the Punjab University before 
the reorganisation of the State of 
Punjab in 1966. The University had 
been constituted in 1961 and by a Noti- 
fication dated June 30, 1962, it was 
given jurisdiction. over a. radius of 
10 miles from the office of the Univer- 
sity at Patiala which seat had earlier 
been notified on 30-4-62 as a Seat of 
the University. As the Writ Peti- 
tioners were not within the 10 miles 
radius of the University they continu- 
ed to be affiliated to the Punjab 


‘ University. After the reorganisation 
. the Punjab Government by Notifica- 


tion dated 13-5-69 issued under sub- 
section (1) of Section 5 of the Act 
specified the Districts of Patialal, 
Sangrur, Bhatinda and Rupar as the 
areas in which the University exer- 


: cised its power and under sub-section 


(3) of the said Section 30th June, 1969 
was notified as the date for the pur- 
pose of the said Section. The effect of 


: this Notification -was . that the Peti- 
. tioners were deemed to be associated 


with and admitted to the privileges of 
the University and ceased to be 


_ associated in anyway with or to be 


: admitted to any privileges 


of the 
Punjab University. It may also be 


' mentioned that the Central Govern- 


‘. ment by a Notification dated 12-9-69 in 
_ exercise of the powers conferred on it 


Punjab Govern- ` 


. standard”, 
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by Section 72 of the Reorganisation 
Act directed that .the Punjab Univer- 
sity constituted under the Punjab — 
University Act 1947 shall cease to 


-function and operate in the areas of 


the very four Districts regarding 
which the Punjab Government had 
earlier issued a Notification under Sec- 
tion 5 of the Act. 


3. Thereafter the University 
by the impugned Circular dated 15-6- 
1970 issued to all the Principals. . of 
the Colleges admitted to the privileges 
of the University, declared that Pun- 
jabi “will be the sole medium of in- 
struction and examination for the pre- 
University even for Science group 
with effect from the -Academic Ses- 
sion 1970-71”. Later the University 
by a letter dated 2-7-1970 informed 
the Principals that a decision of the 
Senate Sub-Committee dated 1-7-1970 
as enclosed therewith, was made 
giving “relaxation in some special 
cases of pre-University students seek- 
ing admission for the year 1970”. This 
enclosure was in Punjabi, an English 
translation of which would show that 
the relaxation was to permit students 
who had passed their matriculation 
examination with English as their 


- medium of examination to be taught 


and to answer examination papers in 
the English medium at Pre-University 
level ‘only so long as the other Uni- 
versities and School bodies of Punjab 
did not adopt Punjabi as their medium 
of instruction’. On 7-10-1970 the Uni- 
versity made a further modification 
end it was decided by the Senate 
“that English be allowed as an alter- 
native medium of examination for all 
students for the courses for which the 
University had adopted the regional 
language as the medium. It was how- 
ever understood that qualifying in the 
elementary Punjabi paper would, as 
already decided by the University be 
obligatory in the case of such students . 


‘affering English medium as had not 


studied Punjabi as an elective or op- 
tional subject even. upto the -middle 
The resolution of 1-7-1970 
further decided that students availing 
themselves of the facilities given there- 
under will have to pass a compulsory 
course in Punjabi of 50 marks of which 
a minimum of 25 marks will be re- 


` quired to pass that course. 


4 4. It is alleged that as a result 
of these Notifications and resolutions 
of the University the Petitioners Col- _ 
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Teges have to teach all subjects im 
cluding Science subjects in Punjaki 


and their students have tc wrile exa- 
minations in the Gurumukhi script ex- 
cept in the cases exempted. in the re~ 
solution of .the Senate Sub-Commit- 
tee dated 1-7-1970. It was therefore 
submitted that the Notification dated 
15-6-70 will result in the lowering af 
educational standards inasmuch as th2 
students who have passed Matricula- 
tion examination in Hindi will be 
handicapped in studying their subjects 
in Punjabi and writing answers in Gur- 
mukhi script; that the students who 
have to prepare their subjects and 
write answers in Punjabi alone in the 
University examination will be at a 
disadvantage in seeking. admission to 
professional Colleges such: as the 
Engineering College, Medical College, 
Business Management College and 
other Colleges and in the study of 
Science subjects; and that the studen-s 
who passed examination . through 
Punjabi medium will be handicapped 
in the competitive examinations for 
the I. A. S., in research work and in 
various: other fields. It is 
stated that the impugned  notificaticn 
has also’ resulted in. lowering. the 
standard in-all respects, as there is Gi) 
no co-ordination for teaching Science 


subjects and other subjects in higher- 


Classes like B. A. and B. Se. through 


the medium of Punjabi; and (ii) no. 


corresponding arrangements have been 
made for answering papers in the exa- 
mination for admission .to the 


Indian Institute of Technology and. All. 


India Institute of Medical Sciences: and 
other competitive examinations for 
Central Services.: The main conten- 
tion of the Petitioners however, was 
that Section 4 (2) of the Act does .not 
empower the University to make 
Punjabi the sole- medium of instrur- 
tion; that it is not within the legisla- 
tive power of the State under Entry 
11 of List II to make Punjabi the sale 
medium of instruction; which power in 
fact vested in the Union Parliament 
under entry 66 of List I and that con- 
sequently, the provisions of Section 4 
(2) and. the Notification and the Cir- 
culars referred to above are ultra vires 
and unconstitutional. In so far as tne 
medium of instruction in Punjabi with 
Gurmukhi as the script is sought to e 
imposed on the educational institu- 
tions established by the-Arya Samajis 
a religious denomination, they also 


further ` 
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offend Articles 26 (QQ), 29 (1) and 30 11} 
of the Constitution. 


5. A preliminary objection has 
been urged on behalf of the Respon- 
dents that in a Petition under Article 
32, only where it is shown that there 
is’ a violation of fundamental right 
that the validity of the legislation or 
of. the legislative competence can be 
raised and determined, but in these 
cases as there is no violation of Arti- 
cles 14, 26, 29 and 30 of the Consti-u- 
tion the Petitioners ought not be allcw- 
ed to challenge the vires of the Act 
on the ground of the competence of 
the legislature to enact the impugned 
law. This question has been dealt 
with fully in the batch of petitions in 
which we have just pronounced Judg- 
ment, where we had also ‘considered 
the contentions of the learned Advo- 
cate - General of Punjab and Shri 
Tarkunde,: the. learned Counsel for 
Respondents 2 in this behalf and hence 
we do not propose again to reiterate 
the reasons in support of the conclu- 
sion that a petition under Article 32 in 
which petitioners - make out a prima 
facie’ case that. their fundamental 
rights are either threatened or violat- 
ed’ will be. entertained by this Court 
and that: it is not necessary for. any 
person who'considers himself to be 
aggrieved to wait till the actual threat 
has taken place. On the other obec- 
tion that the Arya Samaj-is neither a 
linguistic: or religious minority nor is 
it a religious denomination we keld 


that it was unnecessary to go into the 


question of whether. it is a separate 
religious denomination for the purpose 
of Article 26 (1) (a) or a linguistic 
minority for the purposes of Article 
30 (1) because in our view it would be 
sufficient for the petitioners if trey 
could establish that they had a dist-nct 
Script of their own and they were a 
religious minority, to invoke the pro- 
tection of Articles 29 (1) and 30 (1). 
We had in those Writ Petitions held 
that what constitutes a linguistic or 
religious minority must be judged in 
relation to the State inasmuch as the 
impugned. .Act-is a State Act and not 
in relation to the whole of India’ In 
this view we rejected. the several con- 
tentions which are also urged in these 
petitions namely that Hindus being a 
majority in-India are not a religous 
minority in Punjab and held that the 
Arya Samajis who are part of the 
Hindu community.in Punjab are a 


the University was 


‘this position the 
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religious minority and that they had 
a distinct script of their own the 


Devnagri which entitled them to in- 


voke the guarantees under the afore- 
said provisions of the Constitution. i 


; 6.. It may be noticed that the 
petitioners did not’ complain at the 
time when the Notification under sub- 
sections (1) & (3) of Sec. 5 of the Act 
was published on the 13th May 1969 
as a result of which their Colleges 
became affiliated to the University and 
ceased to be affiliated to the Punjab 
University. It is only after one acade- 
mic year had. gone by that ‘they 
filed these petitions in September 70. 
It was earlier pointed ‘out that the 
Central Government also, had in exer- 
cise of the powers under Section 72 (1) 
of the Reorganisation Act, given ` the 
necessary directions for the disaffilia- 
tion of the Colleges (which included 
those of the Petitioners) in the area 
notified by the State Government from 
the Punjab University.. No contention 
can therefore be urged, as was urged 
in the cases disposed of earlier, that 
the State Government has no.power to 
issue a Notification under sub-sections 
(1) and (8) of Section:5 of the Act to 
disaffiliate the petitioners ‘from the 
Punjab University in the absence of .a 
direction -from the Central Govern- 
ment in that behalf, nor can any 
question arise in this case that the 
legislature was not competent to enact 
Section 5 until other provision was 
made by the Union Parliament-in res- 


pect of the functioning and operation 


of. the Punjab University over the 
areas over which it had prior to the 
Reorganisation jurisdiction, because 
constituted prior 
to the Reorganisation Act by a State 
Act in which Section 5 had already 
vested the State Government with 


powers under sub-sections (1) and (3). 


of Section 5 of the Act. In view: of 
affiliation of the 
Petitioners with the Punjab University 
is valid and cannot be challenged. 


7. The main ground of attack 
by the Petitioners is that Section .4 (2) 
of the Act does not confer a power on 
the University to make Punjabi the 
sole medium of instruction and if it 
does, then the State legislature’ has no 


competence to enact. such a provi~ . 


sion because that power is vested in 
the Union Parliament under Item 66 
of List L In any. case the circular 


and the Notification referred to offend 
the Petitioners’ right to conserve their 
script and administer. their institutions 
in their own way.. 


8. The . University does not 
deny that it had adopted Punjabi 
Janguage as the sole medium of in- 
struction and for examinations but ifi 
seeks to justify it on the ground that 


` Ï is the national policy of the Govern- 


ment of India that the energetic deve- ` 
lopment of Indian languages and 
literature is‘a sine qua non for educa- 
tional and cultural development. Un- 
less this is done the creative energies 
of the people will not be: released, 
standards . of .education’ will not im- 
prove, knowledge will not spread te 
the people, and the gulf betwesn the 
intellegentia and the masses will re- 
main, if not widened further.. The ob- 
servations of the Education Commis- 
sion in its report for 1964-66 as well! 
as. from the Report of the Commit- 
tee of Members of Parliament on edu- 
‘cation in 1967 were referred to in sup- 
port of this policy in furtherance of 
which ‘the second respondent says that 
it “adopted a phased programme for 
switch over from English to Punjabi 
as sole medium of instruction” for pre» ` 
University with effect from. aeademig 
session WIRID. 


9: Tt is Hak clear that 
when the University issued the circu~ 
Tar of 15-6-1970. it intended- to make 
Punjabi the . exclusive: medium of 
instruction as well-as for examina- 


-tion. The use of the word ‘sole’ in the 
` circular would mean and imply that it 


is ‘exclusive’, In. relation to the exa- 
mination the medium. being punjabi 
would mean that the script to be used 
is exclusively Gurmukhi. Now the 
directive for the exclusive use of the 
language and script as the medium of 
instruction and for examination in all 
Colleges affects the petitioners Colleges 
which as we said are institutions main- 
tained by a religious minority and 
directly infringes their right to con- | 
serve their script and administer their 
institutions, The relaxation made sub- 
sequently in the earlier directives of 
the University .makes little difference 
because in order to be allowed to take 
English as. an alternative medium 
of examination it is obligatory 
for a student to have passed the 
Matriculation - examination with 
English as the medium of instruction 
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and that unless he has studied Punjaxi 
as an elective or optional subject even 
upto the middle standard he is requir- 
ed to qualify in the elementary 
Punjabi paper. This concession how- 
ever does not benefit students wih 
Hindi as their medium and with Dev- 
nagri as their script because for them 
Punjabi medium is obligatory in tae 
Pre-University courses: If as is cona- 
tended that teaching in the: regional 
language, which means in the mother 
tongue, accelerates the pace of educa- 
tional and cultural development and 
makes for improvement and excel- 
Jence of educational standards this 
criteria is equally applicable to tne 
religious or linguistic minorities. or to 
any other Section of the citizens wio 
have a distinct language, script and 
culture and whose right to -conserve 
them, and-to-administer their institu- 
tions are guaranteed under Articles 29 
(1) and 30 (1) of the Constitution. The 
right of the minorities to establish aad 
administer educational institutions of 
their choice would include the right to 
have a choice of the medium of instruc- 
tion also which would b2‘the result of 
reading Article 30 (1) with Article 29 
(1). But if the University compul- 
sorily affiliates: such Colleges and pze- 
scribes the’ medium of instruction and 
examination to be in a language which 
is not their mother tongue or requires 
examination to be taken in a ser. 

which is not their own, then it inter- 
feres with their. fundamental rights. 
Tt is: true as is contended by the 
learned Advocate for tke second Res- 
pondent, no linguistic minority can 
claim that the University shall cen- 
duct its examinations in the languege 
or script which the minority. institu- 
tions have a right to adopt but-in stch 
a case it must not force those instizu- 
tions to compulsorily affiliate them- 
selves and impose on them a medium 
of instruction and script not their own. 


10. This: Court had in the State 
of Bombay v. Bombay Education 
Society, (1955) 1 SCR 568 = (AIR 
1954 SC 561), while dealing with a 
circular issued by the State of Bomkay 
prohibiting the admission -to a class 
where English is used as the mediam 
of instruction, of any pupil who is not 
an Anglo-Indian and citizens of non- 
Asiatic descent, held that the State Lad 
not power to prohibit contrary to zhe 
rights guaranteed under Article 29 (2) 
the admission of students to Anglo- 
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Indian Schools whose mother torægue 
was not English. Das J. as he then 
was delivering .the unanimous judg- 
ment of the: Court observed at 
mee 586 (of SCR) = (at pp. 568-58 of 


“Where however, a minority like 
the Anglo-Indian Community, which is 
based, inter alia, on religion and 
language, has the fundamental xght 
to conserve its language, script -and 
culture under Article 29 (1). and has 
the right to establish. and adminster 
educational institutions’ of their choice 
under Article 30 (1), surely then taere 
must be implicit in such fundamental 
right the right to impart instruction in 
their own institutions to the children of 
their own ‘community in their own 
language. To hold otherwise will be 
to deprive Article 29 (1) and Arcicle 
a m of the greater part of their zon- 
ents”, ¢ 


11. . The State. must therefore 
harmonise its power to preseribe the 
medium of- instruction with the r&hts 
of the religious or linguistic minerity 
or any section of the citizens to nave 
the medium of instruction and script 
of their own choice by either prcvid- 
ing also for instruction in the media 
of these minorities or if there are 
other Universities which allow such 
Colleges to be affiliated where the 
medium of instruction is that which 
is adopted by the minority insitu- 
tions, to allow them the choice tə be 
affiliated to them. When the country 
has been reorganised and formed into 
linguistic States it may be the nasural 
outcome of that policy to alow 
Colleges established by linguistic and 
religious minorities giving instruc-ions 
in the medium of language adoptel by 
the Universities in other States to 
affiliate to them or if it wants Colzeges 
including the minority institutions to 
be affiliated to it, to make provsion 
for allowing instruction - to be Siven 
and examination to be conducted in 
the media and script of the minorities 
when it imposes- a regional language as 
the medium. of instruction for the 
University. No inconvenience or jiffi- 
culties, administrative or financial can 
justify the infringement of the 
guaranteed rights. It is also wcrthy 
of note that no State has the legisla- 
tive competence to prescribe any 
particular medium of instructior in 
respect of-higher education or re- 
search and -scientific: or technical, 
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instructions, if it interferes with the 

power of the Parliament under Item 66 

of List I to co-ordinate and deter- 

ps the standards in such institu- 
ons, 


12. In the Gujarat University 
Ahmedabad v. Krishna Ranganath 
Mudholkar, 1963 Supp (1) SCR 112 = 
(AIR 1963 SC 703) the Respondent 
whose medium of instruction in. the 
first year Arts Class in St. Xaviers 
College affiliated to the Gujarat Uni- 
versity, was English was refused ad- 
mission to Intermediate Arts ` courses 
to study for the examination through 


_the English medium in view of the 


provisions of the University and cer- 
tain statutes framed by the’ Senate 
which were subsequently amended. 
One of the provisions challenged was 
Section 4 (27), which empowered. the 
University “to promote the develop- 
ment of the study of Gujarati and 
Hindi in Devnagri script or both as a 
medium of instruction and examina- 
tion”. Prior to the amendment the pro~- 
viso permitted that English may con- 
tinue to be the medium of instruction 
and examination for a period not ex- 
ceeding ten years but in 1961 it was 
amended and certain other periods 
were fixed and power given to imple- 
ment the provisions. The details of 
the amendment are not relevant for 
our purpose. The High Court of Guja- 
rat issued Writs not to enforce the 
provisions of Section 4 (27) and the 
other provisions which were challeng- 
ed. In appeal two -questions were 
urged before this Court: (1) whether 
the University had the power under 
the Act to prescribe Gujarati or Hindi 
or both as exclusive medium or media 
of instruction and examination and (2) 
whether legislation authorising the 
University to imposé such media was 
constitutionally valid in view of entry 
66 of List I of the VII Schedule. It 
was held by the majority, Subba Rao, 
J. as he then was dissenting, that (1) 
neither under the Gujarat University 
Act as originally enacted nor as 
amended in 1961 was the University 
empowered to impose Gujarati or 
Hindi as the exclusive medium — of 
instruction. That this was the inten- 
tion, was clear because of the use of 
the indefinite article ‘a’ immediately 
preceding the medium of instruction 
while in the proviso in relation to 
English being continued the definite 
article ‘the’ preceded the medium of 


instruction to make that the exclu- 
sive. medium for the periods specified. 
(2) While item.11 of List IT and item 
66 of List I may overlap recourse 
must be had to a harmonious construc- 
tion and where they overlapped, Union 
legislation must prevail over the 
State legislature, and since medium of 
instruction is not an item in the legis- 
lative list it necessarily ‘falls within 
item 11 of List II as also within items 
63 to 66 of List I. It-was also of the 
view that in so far as it is a necessary 
incident of the power under item 66 
it must be deemed to be excluded from 
item 11 of List IL 


13. In the result disagreeing 
with the Gujarat High Court that Act 
4 of 1961 in so far as it amended 
the proviso to Section 4 (27) is invalid 
because it was beyond the competence 
of the State legislature, the order of 
the High Court relating to the invali- 
dity of the statutes in so far as they 
purported to impose Gujarati and 
Hindi or both as exclusive medium or 
media of instruction and the Circulars 
erga those statutes was confirm- 
ed. vane 


14. - In Chitralekha v. State of 
Mysore, (1964) 6 SCR 368 = (AIR 
1964 SC 1823) also it was held that 
entries 65 and 66 of List I give the 
Union power to secure that the 
standard of research etc., is not lower- 
ed at the hands of any State or States 
to the detriment of national pro- 
gress and the power of the State legis- 
lature’ must be so exercised as not to 
directly encroach upon the power of 
the Union under. that entry. Subba 
Rao, J. as he then was speaking for 
the majority referring to the Gujarat 
case with reference to a passage ex- 
tracted from page 139 of the report, 
observed at page 379 (of SCR) = (at 
p. 1830 of AIR): > ` 


- _ “This and similar other passages 
indicate that if the law made by the 
State by virtue of entry 11 of List I 
of the Seventh Schedule to the Con- 
stitution makes impossible or difficult 
the exercise of the legislative power of 
the Parliament under the entry ‘Co- 
ordination and determination of 
standards in institutions for higher 
education or -research and scientific 
and technical institutions reserved to 
the Union’ the State law may be bad.” 


15. No doubt in the judgment 
of the. majority in the Gujarat Case 


1971 


there are certain ‘observations which . 


might appear to suggest that. the lezis- 
lative power under item 66, List I 


and item 11,. List II may be deren-. 


dent on certain variable factors which 


however they said were being made on - 


certain abstract considerations pleced 
before them. That this was so was 
further emphasised when it was 


observed ‘at page 143 (of SCR Stpp). 


= (at p. 717 of AIR): 


"We have no‘ specific statute the 
validity of which, apart from the one 
which we will presently mention, js 
challenged.” 


16. In any case the ac:ual 
in the case turned on the 
interpretation of Secticn 4 (27) of the.. 


decision 


_ Gujarat University Act,-and as . we 


- have earlier noticed it was held. dis-. 


agreeing with the High Court that the 
University was not vested with the 
power to prescribe Gujarati or Hindi 
as the exclusive medium and the Dro- 
visions which attempted to do so were 
“struck down as invalid. ‘The .decision 
however did not express any opinion 
on the alleged infringement of the 
fundamental rights of the petitioners 
under Articles 29 (1) end 30 (i) of 
the Constitution. 


17.  - Applying the. decision to 
facts of this case there is no difficulty 
in holding that Secticn 4 (3) of the 
Act which is in similar terms to Sec- 
tion 4 (27) of. the Gujarat Act, by the 
use of the indefinite A-ticle_a_ prefxed 
to'the word medium, does not require 
Punjabi to .be made the exclusive 
medium of instruction, This conclu- 
sion is further reinforced. by the 
nature of the power which is only “to 
progressively adopt it as a medium of 

ction and examination for as 
many subjects as possible”. The 
University by 
the sole or exclusive.medium for the 
Colleges affiliated to the University, 
notwithstanding the concessions grant- 
ed, acted in excess of the power zon- 
ferred on it. While the University 
can prescribe Punjabi as a medium of 
instruction it cannot prescribe it as 
the exclusive’ medium nor compel 
.jaffiliated Colleges established and ad- 
ministered by linguistic or religious 
minorities or by a Section - of the 
citizens who wish to conserve their 
language script and culture, to teach 
in Punjabi or take examinations in 
that language with Gurmukhi script. 


adopting Punjabi ‘as. 
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The University Act having compulsori- 
ly affiliated - -these Colleges must of 
necessity . cater to their needs and 
allow them to administer their ‘institu- 
tions in their own way and impart 
instructions in the medium and write 
examination in their own script. In 
this view the Petitions are allowed 
with costs. The impugned. Circulars 
of 15-6-1970 as amended by Circular 
of 2-7-1970 in terms of the resolution 
of the. Senate Sub-Committee of 1-7- 
1970: and that of 7-10-1970 are struck 
down as being invalid and ultra vires 
of the powers vested in the University. 
Costs one hearing fee. 

Petitions allowed. 
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(V 58 C 363) 


S. M. SIKRI, C. J., G. K. MITTER, 
K. S HEGDE, A N. GROVER AND 
P. JAGANMOHAN REDDY, JJ. 


. .D. A. V. College, Jullundur ete., 
Petitioners v. The State of Punjab 
and others, Respondents. 


` Writ Petns. Nos. 256 to 268 and 
271 of 1970, D/- 5-5-1971. 

- (A) Constitution of India, Article 
30 — Minority — How to be deter- 
mined — ‘Religious or linguistic minori- 
ties are to"be determined only in re- 
lation to the particular legislation 
which is sought to be impugned. Thus 
if it is the State Legislature these 
minorities are to be determined in re- 
lation to the population of the State. 

(Para 9) 

(B) Constitution of India, Article 

30 — Linguistic minority — A linguis- 
tic minority for the purpose of Article 
30 (1) is one which must at least, have 
a separate spoken language. It is not 
necessary that that language should 
also have a distinct script for those 
who speak it, (Para 10) 
(C) Constitution of India, Article 

30 — Religtous minority ` — The Arya 
Samaj by rejecting the manifold ab- 
surdities found in Smriti and in tradi- 
tion and in seeking a basis in the early 
literature for a purer and more rational 


. faith can be considered to be a religi- 


ous minority, at any rate as part of 
the Hindu religious minority in the 
State of Punjab. (Para 16) 

(D) Constitution of India, Articles 
29, 30 — Right of Arya Samajis —~ 
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The Arya Samajis have -a distinct 
script of their own, namely Devnagri. 
They are therefore entitled to Invoke 
the right guaranteed under Article 29. 
(1) because they are a section of citi- 
zens having ‘a.distinet: script and under 
Article 30, (1) because of their being a 
religions minority. - (Para 18} 
-~ (E) Constitution of India, Articles 
29, 30- — Guru Nanak University 
Amritsar Act (21 of 1969), Section 4 
(2) — Validity — The provision does 
not offend Article 29 (1) or Article 30 
(1). Nowhere is there a mandate for 
compelling Colleges affiliated to the 
University either to study the religious 
teachings of Guru Nanak or to -adopt 
in any way the culture of the Sikhs, 
. To provide for academic study of life 
and teaching or the philosophy and 
culture of any great saint of India in 
relation to or the impact on the Indian 
and world civilizations cannot. be con~ 
sidered as making provision for religi- 
ous instructions, o (Paras 23, 26) 
. (F) Constitution of India, Articles 
29, 30 — Guru Nanak University 
Amritsar Act (21 of 1969), Section 4 (3) 
— Validity — The provision does’ not 
offend Article 29 or Article 30 — The 
provision is for the promotion of Pun~ 
jabi studies and research in and the 
development of the Punjabi language, 
literature and culture — The Univer- 
sity under that provision cannot com= 
- pel the affiliated Colleges, particular- 
ly those of the minority, to give in- 
struction in the Punjabi language or 
in any way impede the right to con< 
serve their language script and cul- 
ture. . © (Para 27) 

(G) Constitution: of. India, Article 
14 — Guru Nanak University Amrit- 
sar Act (21 of 1969), Section 4 (2), (3) 
— Validity — If provision is made 
for study of Punjabi language that 
does not furnish a ground. for discri- 
mination nor can the provision for 
study of the life and teachings of 
Guru Nanak afford any cause for com- 
plaint as in neither case is there any, 
compulsion on any person to under- 
take such studies. So also no community. 
is prohibited from pursuing studies in 
respect of either Hindi or of the life 
and teachings of any Hindu saint. _ 
., _: (Para 28) 

(Œ) Constitution of India, Article 
19 (1) (c) — Guru Nanak University 
Amritsar Act (21 of 1969), Section 5 
— Validity — Under Section 5 the 
D. A.V. College Trust and Manage- 


D. A. V. College, Jullundur v, State of Punjab 


A. I.-R. 
ment Society is not being interfered 
with by any attempt to form an asso- 
ciation with the University. There is 
no infringement of Article 19 (1) (ce). 
AIR 1962 SC 171 and AIR 1962 SC 263,. 
Relied on; AIR 1971 SC- 966, . Dis- 
tinguished. ce Gash T (Para 32) 


() Constitution of India, Article. 30 
(1) — Guru Nanak University Amrit- 
sar Act (21 of 1969), Section 19 (1) — 
Statutes under — Clauses 2 (1) (a), 17 
and 18 ~ Validity —— There is no 
justification for the provisions contain- 
ed in Clauses 2 (1) (a) and 17 Chapter 
V of the Statutes which decidedly 


‘interfere with the rights of manage- 
‘ment of Colleges of D. A. V. College 


Trust and Management Society — 


-These provisions cannot be made as 


conditions of affiliation, the non-com- 
pliancé of which ‘would involve dis~. 
affiliation — They have to be struck 
down under Article 30 (1) — Clause 18 
however empowers University to pre- 
scribe ‘by regulations governing the 
service and conduct of teachers — If . 
is enacted in the larger interests of 
the Institutions to ensure their effi- 
ciency and excellence. (Paras 37, 38) - 


(3) Constitution of India, Article 32 

— Maintainability of petition under — 
The validity or the invalidity of the 
impugned law on the ground of legis- 
lative competence should purport) to 
infringe the fundamental rights of ‘the 
petitioner as a necessary condition of 
its being adjudicated —- But if in fact 
the law does not, even on the assump- 
tion’ that if is -valid, infringe any 
fundamental rights, the Supreme 
Court will not décide that question, 
in a petition under Article 32 — AIR 
1951 SC 41 & AIR 1954 SC 728 & ATR 
1964 SC 925, Rel. on; AIR 1952 SC 115, 
Distinguished. (Paras 46, 49) 
Cases Referred: Chronological Paras 
(1971) AIR 1971 SC 966 (V 58). 

= Writ Petn. No. 91 of 1964, | 

D/- 23-2-1971, Smt, Damayanti . 

Narang v. Union of India - 
(1971) ATR 1971 SC 1731 (V 58) 

= Writ Petns. Nos. 353 and 354 _ 

of -1970, D. A. V, College 
' Bhatinda v. State of Punjab . 
(1969) AIR 1969 SC 465 (V 56) 

= ` 1969-2 SCR 73, Rev. 

Father W. Proost v. State of . - 
- Bihar | 7 
(1964) AIR 1964 SC 925 (V-51) 

`= 1964-5 SCR 975,.Khyerbari `. 

Tea Co. Ltd. v. State of Assam. 


45 


ar 
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(1963) AIR 1963 SC 540 (V 50) 
= 1963-3 SCR 837, Sidhrajbhai 

_ Sabbai v, State-of Gujarat 

{1962) AIR 1962 SC 171 (V 49) 
= 1962-3 SCR 269, All India 
Bank Employees : Association v. 
National Industrial Tribunal 


t1962) ATR 1962 SC 263 (V 49) 
‘=: 1962-3 SCR 547, Raghubar 
Dayal Jai Prakash v. ‘Union of a 
india . ae 3 

(1958) AIR 1958 SC 956 (V 45) ` 
= 1959 SCR 995, In re The’ 
Kerala Education Bill, 1957 

(1954) AIR 1954-SC 282 (V 41) 
= 1954 SCR .1005, Commr. of 
Hindu Religious Endowments, 
Madras v. Lakshmindra Thirtha 
Swamiar of Shirur Mutt ; 

(1954) AIR 1954 SC 728 (V 41) 
= (1955) 1 SCR 707, Saghir 
Ahmad v. State of U. P. 

(1952) ATR 1952 SC 115 (V 39) 
= 1952-3 SCR 572, Mahammad 
Yasin v. Town Area Committee’ 
Jalalabad ` | -45 

{1951) AIR 1951 SC 41 (V 38) , 
= 1950 SCR 869, ` Chiranjilal 
Chowdhuri v. Union of India 45 
_ The Judgment of the Court was 

delivered by ees p 

P. JAGANMOHAN REDDY, ï.: — 

These are fourteen Writ Petitions by 

various Colleges managed and admin- 

istrated by Dayanand Anglo ‘Vedic 

College (D. A. V. College) Trust and 

the Managing Society, against the Res- 

pondents challenging the Constitu- 
tional validity of-certain provisions of 

Guru Nanak University, Amritsar, Act. 

21 of 1969 (hereinzfter called the 

‘University’ or the ‘Act’, as the con- 

‘text may permit) ard in particular 

Sections 4, 4 (2), 4 (3) and 5 of the 

Act as being violative of Articles 14, 

19 (1) (c) and (£), 26, 29 (1) and. €0 (1) 

of the Constitution. of . India. There 

was also a prayer for quashing the 

Notification No. 2201-4-RDI-70/7147, 

dated 16th March, 1970 issued under 

sub-section (1) of Section 5, by the 
first Respondent, the State of Punjab 

-as being illegal, unconstitutional and 

void. As all these petitions raised a 

common question as to the validity of 

the provisions of the Act, the Notifica- 
tion issued’ by the Government pur- 
suant to that Act and certain provi- 
sions of the statutes. made thereunder 
it ‘would be sufficient if facts in 
Writ Petition No. 256 are set out. 


30 


8, 35 


17 


48 
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- 2. |The Managing Committee 
of the D. A. V. College is composed of 
24 members and manages a score of 
other D.' A. V. Institutions established 
in the Country. The D. A. V. College 
Trust and the Managing Society ‘was 
formed to perpetüate the memory of 
Swami Dayanand Saraswati who was 
the founder of an organisation ‘known 
as Arya Samaj, which organisation it 
is claimed has a fixed religious pro- 
gramme and its constitution is design- 
ed to perpetuate the religious teaching 
and philosophy of its founder. The 
Arya Samaj it is . stated has its own 
philosophy, conception of God worship, 
religious tenets, rituals, social work, 
educational work ete., as would appear 


. from the- Constitution of the Arya 


Samaj. It is therefore claimed that it 
being a religious sect and denomina- 
tion, is a minority within the meaning 
of Art. 30 (1) of the Constitution. These 
Schools and Colleges were established 
‘on the lines, teachings and principles of 
Arya Samaj’ in which ‘the imparting 
of the vedic culture and religious 
instructions and worship based on the 
concept of- Vedas, was and has its 
essential ingredient’, 


3. The Institutions which have 
filed the Writ Petitions were before 
the Punjab Reorganisation Act (here- 
inafter called the ‘Reorganisation Act’) 
affiliated to the Punjab University 
constituted under the East Punjab Act 
7 of 1947 (hereinafter called the ‘Pun- 
jab University’ or the Punjab Univer- 
sity Act’ as the context admits), Before 
the partition of India some of these ` 
institutions were-affiliated to the Pun- 
jab University, Lahore. After the 
partition other Universities were set 
up in Punjab State like the Punjabi 
University, the Kurukshetra Univer- 
sity, the Agricultural University ete., 
each of which had its own territorial 
jurisdiction, = 
A There being a strong move- 
ment in the State of Punjab by the 
Sikhs to have a State of their own 
and others who did not want it, the 
Government of India being faced with 
this problem ultimately decided to re- 
organise the State of Punjab on lin- 
guistic basis. A Boundary Commission 
was appointed under.the Chairmanship 
of Shah, J., as he then was, and on the 
basis of that report Parliament ulti- 
mately, passed the Reorganisation Acti 
by and under which the State of Pun- 
jab and the State of Haryana. were 
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formed and certain other territories 
were added to Himachal Pradesh. 
Chandigarh, the erstwhile Capital was 
to be a Union territory and was to serve 
as Capital of both these States. . A pro- 
vision was made in this Act for the con- 
tinuance of certain Corporations and 
Institutions which had served the 
needs of the people of both areas to 
continue as heretofore subject to the 
special provisions enacted in the Act. 
Three of such institutions were the 
Punjab University, the Punjab Agri- 
cultural University. and the Board 
constituted . under the provisions of 
Part III of Sikh Gurdwaras. Act 1925. 
The continuance of the aforemention-~ 
ed two Universities was.. dealt along 
with other. statutory Corporations 
under the general provisions contain- 
ed in Section 72 of the Reorganisation 
Act. As already pointed out at the 
time of the reorganisation of the State 
other Universities other than the Uni- 
versity of Punjab were in existence 
namely the Punjabi University in Pun- 
jab, and Kurukshetra University in 
Haryana. After the: reorganisation the 
various Colleges which . were in the 
State of Punjab other than those over 
which the Punjabi University had 
jurisdiction were continued to be affi- 
liated to the Punjab University. While 
this was the position till. 1969 the Pun- 
jab Legislature in order to mark the 
500th Birth anniversary of Shri Guru 
Nanak Devji established a University 
to perpetuate his name. The Act 


- received the assent of the Governor on 
On. the 16th. 


28th November . 1969. — 
March 1970 the first Respondent. in 
exercise of the powers conferred on it 
by sub-section (1) of Section 5 of the 
Act specified the Districts of Amritsar, 
Gurdaspur; Jullundar and Kapurthala 
in the State of Punjab as the area in 
which the University shall exercise its 
power and perform its duties. It fur- 
ther notified on 16th March 1970 in 
exercise of the powers under sub-sec- 
tion (3) of Section 5, 30th June 1970 as 
the date for the purpose of the said 
sub-section im respect of the educa- 
tional institutions situated ‘within the 
limits of the aforésaid area, which 
meant that as and from that date the 
Colleges in the areas specified above 


which were affiliated to the Punjab 


University ceased to be affiliated to 
that University and were deemed to be 
associated with and admitted to the 
privileges of the University. 


ALR. 


5. The contentions urged be- 
fore us are that the main purpose -and 
object of the University as constituted 
by the University Act is to propagate 
Sikh religion and promote Punjabi 
language in Gurmukhi script, that 
since the Petitioners.institutions belong 
to. a minority based on religion and 


‘language in that they being adherents 


of Arya Samaj Sect and denomination 
their compulsory affiliation to the 
University violates. Articles 29 (1) and 
30 (1) of the Constitution of India. In 
support of this main contention it is 
submitted that Section 5 (3) of the Act 
and also clauses 2 (1) (a), 17 and 18 of 
the statutes in Chapter V which inter 
alia interfere with the management of 


. the minority institutions are ultra vires 


being violative of the guarantee under 
Art. 30 (1). It is also contended that 
the minority educational institutions 
have the freedom: to.choose to which 
University they will be affiliated and 
that ihe legislature cannot compel affi- 
liation to any particular University. In 
any case in view of Section 72 of the 
Reorganisation Act it is the. Central 
Government which. must determine 
whether Colleges affiliated to the Pun- 
jab University can be disaffiliated 
before any Notification under ‘the Act 
can be issued specifying the areas in 
which educational . institutions are to 
be affiliated and admitted to the privi- 
leges of the University as from the 
date notified. On this view it is sub- 
mitted that the notification of the 16th 
March 70 is bad and must be struck 
down. It is also submitted that this 
statutory affiliation being. compulsory 
affects the Petitioners’ right of Associa- 
tion guaranteed under -Article 19 (1) 
(c) and that Article 14 is contravened. 
because Sections 4 (2) and 4 (3) discri- 
minate against the Hindus, for while 
providing for the study of the teach- 
ings of Guru Nanak and the encourage- 
ment of the Punjabi language no pro- 
vision is made for the study of the re- 
ligion or teachings of the Hindus or 
for their language — the. Hindi. 


6. Now the question is, have 
the Petitioners been established and 
administered by a religious or linguistic 
minority, having a distinct script or 


-culture of its own within the meaning 


of Articles 29 (1) and 30 (1)-of the 
Constitution and do the provisions of 
the Act or any statute or ordinance or 
Notification made thereunder offend 
any of the rights guaranteed to them, 
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This in turn leads to an enquiry whe- 
ther the Arya Samaj Sect is a religious 
or linguistic minority. Articles 29 (2) 
and 30 (1) are as. follows: 


29(1) — Any Sectior of the cit- 
zens residing in the térritory of India 
or any part thereof having a distinet 
language, script or culture of its own 
shall have the right to conserve tke 
same. : 

30(11) — All © minorities: whether 
based on religion or language, shail 
have the right to establish and ad- 
minister educational | ‘institutions of 
their choice. 

It will be observed that Article 29 (1) 
is wider than Article 30 (1), in that, 
while any Section of the citizens in- 
cluding the minorities, can invoke tke 
rights guaranteed under Article 29 (1), 
the rights guaranteed under Article <0 
(1) are only available to the: minorities 
based: on religion or language. It is 
not necessary for Article 30 (1) that 
the minority should be. bcth a religious 
minority as well as a linguistic mino- 
rity. It is sufficient if it is one or the 
other or both. A reading of these two 
Articles together would lead us to con- 
‘elude that a religious or linguiste 
minority has a right to establish ard 


administer educational. institutions of. 
its choice for effectivély conserving ics. 


distinctive language, script or cultura, 
which right however is subject to tke 
regulatory power of the . State for 
maintaining and. facilitating the excel- 
lence’of its standards, This right is 
further subject to Clause (2) of Arti- 
cle 29 which provides that no -citizen 
shall be denied admission. into ary 
educational institution which is main- 
tained by the State or receives aid out 
of State funds, on grounds only of reli- 
gion, race, caste, language or any ef 
them. While this is so these two arti- 
cles are not inter-linked nor does it 
permit of their Bang always read ta- 
gether. 


7. In Rev. Father W. Proost 


v. State of Bihar, 1939-2 SCR 73 
= (AIR 1969 SC 465), where whie 
conceding that the Jesuits of Ranchi 
who were a religious minority esta- 
blished the petitioner Institution tke 
St. Xaviers College which was admit:- 
ing students of other communities also, 
the Attorney General had contended 
that as the protection ‘to minorities in 
Article 29 (1) is only a right to com- 
serve a distinct language script or 
culture of its own the College.did not 
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qualify for the protection: of Art. 30 
(1). because (i) it was not founded to 
conserve them, and (ii) it was open to 
all Sections of people. An attempt was 
made to read into the protection grant- 


ed by Art: 30- (1) a corollary taken 
from Art.'29 (1). While conceding that 
the Jesuit community is a minority 


community based on religion and there- 
fore it has. a right to establish and 
administer educational institutions of 
its choice. It was contended. that as 
the .protection to minorities in Arti- 
cle 29 (1) is only a right to conserve 
the distinct language, script or culture 
of its own, the College does not qualify 
for’ the protection. of Art. 30 (1) 
because it is not founded to conserve 
them. - Hidayatullah, C. J., rejected 
the interpretation sought to be placed 
on Arts. 29 (1) and 30 (1) as if they. 
have to be-read together. At page 80 
he said: 


“In our opinion, the width of Arti- 
cle 30 (1) cannot be cut down by in- 
troducing in it considerations on which 
Art. 29 (1) is based. The latter article 
is a general protection which is given 
to minorities to conserve their language 
The. former is a 
special: right to ‘ minorities to 
establish educational institutions of 
their choice. This choice is not 
limited to institution seeking to 


. conserve language, script or culture 


and the choice is not taken away if the 
minority community. having establish- 
ed an educational institution of its 
choice also admits members of other 
communities.: That is a circumstance 
irrelevant for the application of Art. 30 
(1) since no such limitation is express- 
ed and none can be implied. The-two 
articles create two separate rights, al- ` 
though it is possible that they may 
meet in a given case.” 


8. The next question is what 
constitutes a religious or linguistic 
minority and how is it to be determin- 

ed? It was submitted that in Re: Ker- 
ala Education Bill 1957, 1959 SCR 995 
= (AIR 1958 SC 956) this Court did 
not in fact lay down any test for ascer- 
taining what is meant by minority 
community or how it is to be ascer- 
tained because in that case it had 
assumed that question (2) itself pro- ~ 
ceeded on the footing that there were 
minorities in Kerala who are entitled 
to the rights conferred under Art. 30 
(1). No doubt to some extent this. is 
true. Das, C. J, had observed at 
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page 1050 that “strictly speaking for 
answering question. (2) they need not 
enquire as to what a minority com- 
munity means or how is it to be ascer- 
tained”. ‘Nonetheless earlier he did 
consider these matters (vide pages 
1047-1050) and laid down the princi- 
ples which govern it, including an exa- 
mination of the figures relating to the 
total population of the Kerala. State 
and the population of the minorities, 
the Christians, the Muslims and the 
Anglo Indians.: `. é 


9. Though there was a faint 


ever, thought, it was not necessary to. 


express a final opinion as to whether 
education being the subject matter of 
Ttem 11 of the State list, subject only 
to the provisions of Entry 62, 63, 64 
and 66 of List I and Entry 25 of List 
TII, the existence of a minority com~ 
munity should in‘all- circumstances and 
for ‘purposes of all laws of that State 


` be determined ‘on the basis of the 


population of the whole State or 
whether it should be determined 
on the said basis only when the 
validity of a law extending to the 
whole State is in question. or 
whether it should be determined on 
the basis of a population of a locality 
when the law under that. Act applies 
only to that locality, because in. that 
case the Bill before the Court extend- 
ed to the whole of the State of Kerala 
and consequently the minority must 
be determined by reference to the 
entire population of that State. 


10. Tt is undisputed, and it ‘was 
also conceded by the State of Punjab, 
ithat the Hindus of Punjab are a reli- 


gious minority in the State though © 


in the Persian script. 


they may not be so in relation to the 
entire country. The claim of Arya 
Samaj to be a linguistic minority was 
however contested. A linguistic mino- 
rity for the purpose of Article 30 (1) 
is one which - must at least have a 
separate spoken language. It is. not 
necessary that that: language should 
also have a distinct script for those 
who speak it to be a linguistic mino- 
rity. There are in this country some 
languages which have no script of 
their own, but nonetheless those sec- 
tions of the people who. speak that 
language will be a linguistic minority 
entitled to the protection of Art. :30 (1). 


11. The Punjab Boundary Com- 


mission Report under the. Chairman- .. 


ship of Shah, J., as he then was dealt 
not only with the several scripts in use 
but also the language of the dominant 
sections residing in. Punjab. Earlier 
the States Reorganisation Report also 
‘went into the question and noted the 
eontroversies between Akali Dal spon- 
soring Punjabi with Gurmukhi script 
and Hindus who while at home they 
speak. Punjabi asserted that in their 
religious ceremonies and festivals, in, 


` their Schools and Colleges ‘they use 


Hindi. In any case they never accept- 
ed Gurmukhi script. -At page 143 it 
was observed “The problem of lan- 
guage in the Punjab is therefore pri- 
marily one of scripts; and in this bat- 
tle of scripts, sentiment is arrayed 
against sentiment”. This matter ‘was 
dealt with in somewhat great detail in 
Shah’s report at pages 2 and 3: _ 
. “History of the language contro- 
versy in the Punjab is over fifty years 
old. In the Punjab of pre-British days, 
the Court.language was Persian, and 
Punjabi was almost invariably written 
Under the Bri- 
tish rule, Urdu was the language of 
the Courts and of district administra- 
tion in addition to English. During 
the last decades of the 19th Century . 
two important ` social ‘reform move- 
ments gained strong foothold in the 
Punjab. The Arya Samaj movement 
took hold ameng' the urban Hindu 
population and use of Hindi in the 
Devnagri script was propagated. After 
Swami Dayanand, founder of the Arya 
Samaj movement, published. his ‘Satya- 
rath Prakash’ in the eyes of a section 
of the Hindus the Hindi language and 
the Devnagri script acquired religious 
significance. During the same period, 
the cause of Punjabi was espoused by 
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the Chief Khalsa Dewan. They publi- 
shed a large number of books ard 
pamphlets dealing with the lives of 
Gurus and diverse facets of the Sikh 
religion. These books were written in 
Punjabi and in Gurmukhi script, which 
had been given its present form by the 
second Guru of the Sikhs, and in which 
the holy Granth is written. The lan- 
guage issue in course of time got Hinz- 
ed up with the politics of the pro- 
vince. Demands for giving better sta- 
tus in the administrative scheme ‘to 
Punjabi in Gurmukhi script and Hindi 
in Devnagri script gained strength, and 
the Government: of the day agreed io 
accede to these demands and recognis- 
ed the status of both Punjabi - and 
Hindi in the educational curricula’. 
In our view it is unnecessary to con- 
sider whether Arya Samajis are a lin- 
guistic minority, because if they can 
be considered to be a religious min- 
rity they will be entitled to invoke the 
protection under Art. 30 (1). 

. 12, For the purpcses of Art. 29 
(1) even though it may not be neces- 
sary to enquire whether all the Hindus 
of Puniab as .alšo the Arya Sama‘is 
speak ‘Hindi - as a spoken language, 
nonetheless there can be no doubt that 
the script of the Arya Samajis is dis- 
tinct from that of the Sixhs who form 
the majority. -It is claimed.that while 
the Sikhs have Gurmukhi as. their 
script the Arya Samajis have their 
own script which is the Devnagri 
script. Their claim to be a religious 
minority with distinct script of their 
own seems to us to be justified as 
would appear from the following: 

13. The Arya Samaj is a refor- 
mist movement, believes in one God 
and in the Vedas as.the books of true 


knowledge. It holds that it is the duty ` 


of every Arya Samaji to read ine 
Vedas and have them read, to teach 
or preach them to others. It has a 
distinct organisation, the membership 
of which is open to all those -wio 
subscribe to its aims and objects. Tae 
Arya Samajis worship before the vecie 
fire and it begins with the burning of 
ineence (the homa ‘sacrifice’) accompa- 
nied by the chanting..of the Vedic 
‘verses, : 

14. | Encyclopaedia Britannica — 
(Vol. If-1968) has this to say about 
Arya Samaj at page 55&: 

“Arya Samaj, a vigorously reform- 
ing Sect of modern Hinduism, founded 
in 1875 by Swami Dayanand Sara- 


` Dayanand attacked 
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swati (1824-83) at Bombay...The Vedas 
as interpreted: by the method kid 
down .by Dayanand may be said to be 
the theology of the Arya Samaj and 
are held to contain all truth:and all 
knowledge,’ including the basis for 
modern science. The Arya Samaj is 
completely opposed to idolatry, is 
sternly monotheistic and denies the 
efficacy of priestly. intervention. Its 
organization and services are strongly 
reminiscent of Protestantism...... The 
Arya Samaj opposes the caste systent 
based upon birth, as un-vedic and in- 
sists that caste should reflect merit... 
The Arya Samaj has sought to rev.ta- 
lize Hindu life and to instill self-con- 
fidence and national pride among 
Hindus. It has established a net work. 
of ‘excellent Schools and Colleges, in- 
cluding the Dayanand ‘Anglo-Vedic 
College in Lahore,, which teach rigor- 
ously in the . Vedas and in modern 
sciences.,....” 

To show the affinity between Arya 
Samaj and protestantism a comparison 
is made in the Encyclopaedia of 
Religion and Ethics between Dayanand 
Saraswati and Martin Luther. In 
Volume 2 at pages 58-59, -it is said: 


“As Luther the German monk was 
a child of the European Renaissance, 
so Dayanand the Gujarati monk. was a 
child of the Indian Renaissance.,: 
Luther attacked indulgences, walle 
idolatry. Luther 
appealed from the Roman church and 
the authority ôf tradition to the sezip- 
tures of the Old and New Testaments. 
Swami Dayanand appealed from the 
Brahmanical Church and the authczity 
of Smriti to the earliest and most sacr- 
ed of Indian Scriptures. The wach- 
word of Luther was ‘Back to` the Bible’; 
the watchword of Dayanand was ‘back 
to the Vedas’. . . but be it noted to the 
Vedas as interpreted, not by the tradi- 
tional scholarship of Indian orthodoxy 
or by the critical scholarship of the 
West, -but by the scholarship of the 
Arya Samaj alone... The . scripture 
basis of the Arya Samaj then, while 
formally the Vedas, is in, realit” a 
certain interpretation, of -the. Vedas, 
which is not recognised as legitimate 
by a single Sanskrit scholar, either 
Ta or European, outside of. the ` 
Arya Samaj”. 

15. Shri Motilal Setalvad, 
Learned Advocate for the Respondents 
contends that there is nothing to indi- 
cate that the Arya Samajfis shoulc be 
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Hindus. This argument however over- 
looks the basic tenets. of the Sect- in 
that it admits to membership only 
those Hindus who subscribe to the 
decalogue and its beliefs in the-canons 
of vedic interpretation laid: down by 
Swami Dayanand but all outsiders 
who ‘are non-Hindus such as Muslims 
and Christians must undergo a cere- 
mony of purification or Shudhi. 


16. The passages read above 
show beyond doubt that the Arya 
Samaj by “rejecting the manifold ab- 
surdities found in Smriti and in tradi- 
tion and in seeking a basis in the early 
literature for a purer and more ratio- 
nal faith” can be considered to be a 
religious minority, at any rate as part 
of the Hindu religious minority in the 
State of Punjab. 


17. It was also sought to be 
contended by the Petitioners’ Advocate 
that they are a religious denomination 


`. for the purposes of protection under 


It is true that Mukherjea, 


Art. 26 (a). 
The Commis- 


J., as he then was in, 


sioner of Hindu Religious Endowments, 


Madras v. Sri Lakshmindra Thirtha 
Swamiar of Shirur Mutt, 1954 SCR 
1005 = (AIR 1954 SC 282) after referr- 
ing to the Oxford Dictionary for the 
meaning of religious. denomination as: 
ta collection of individuals classed to- 
gether under the same name—a religi- 
ous sect or body having a common faith 
and organisation and designated by a 
distinctive name” held that different 
sects or sub-castes:can certainly be 
ealled a religious denomination as it is 
designated by a distinctive name—has 
a common faith and common spiritual 
organisation. This may be so but in 
the view we have taken that the Arya 
Samaj is a religious minority, we find 
ib unnecessary to determine whether it 
- is also a religious denomination, as ib 
_ does not arise for consideration under 
Art. 30 (1). 


18. Now coming to the - ques- 
tion whether the Arya Samajis have a 
distinct script of their own bye-law 
32 of their Constitution shows that the 
proceedings of all meetings and sub- 
committees will have to be written in 
. Arya Bhasha—in Hindi language and 
Devnagri character. Alf Aryas and 
. Arya Sabhasads should know Arya 
Bhasha, Hindi or Sanskrit. The belief 
is that the name of the script Dev- 
nagri is derived from-Deva and there- 
fore has divine origin. From what has 


been stated it is clear that the Arya 
Samajis have a distinct script of their 
own, namely Devnagri. They are there- 
fore entitled to invoke the right guar- 
anteed under Art. 29 (1) because they 
are a section of citizens having a dis- 
tinct script and under Art. 30 (1) - 
pease of their being a religious mino- 
rity. 


19. Tt is now to be ascertained 
whether any of the provisions of the 
Act, statutes or Ordinances offend the 
guaranteed rights of the ` Petitioners. 
The petitioners’ contend that sub-sec~ 
tions (2) and (3) of Section. 4 directly 
infringe the fundamental ‘rights guar- 
anteed under Arts. 29 (1) and 30 (1) of 
the Constitution. Under these provi- 
sions the Arya Samaj through its 
educational institutions have the right 
to conserve its script, culture and its 
language. 

20. Sub-s. (2) of S. 4 of the Act, 
it is submitted enacts a provision for 
making it imperative to study and 
conduct research on the life and teach- 
ings of Guru Nanak and their cultural 
and religious impact on Indian and 
World civilizations while sub-section 
(3) contemplates the adopting of mea- 
sures for the study of Punjabi langu- 
age literature and culture which pro- 
visions according to the petitioners 
directly aim at strangulating the 
growth of Hindi while encouraging 
the growth of Punjabi. Their appre- 
hension is that Punjabi with Gurmukhi 
script will be made the sole medium 
of instruction in the University and 
that all Colleges affiliated to this Uni- 
versity may be forced to impart edu- 
cation through that medium. - 

21. The State of Punjab in its 
counter denied that the provisions of 
sub-sections (2) and (3) of Section 4 
seek to strangulate the development | 
and growth of Hindi language. It is 
stated that there is nothing in these 
provisions which offends the religious 
susceptibilities of the Petitioners nor 
can the provision for the promotion of 
and research in Punjabi language, 
literature and culture in the State of 
Punjab, which has as its declared 
policy the adoption of Punjabi as the 
sole language of the Punjabi speaking 
area, be construed as offending the 
rights of the minorities. 5 

22. The Second Respondent the 
University traversed the Petitioners 
allegations on grounds similar to those 
taken by the State of Punjab except 
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Ld 

that it was further stated that Respon- 
dent 3 the University óf Punjab has 
also set up a Guru Nanak Chair and 
that the Punjab Government has ofier- 
ed to set up Guru Nanak Chairs in the 
Universities of Calcutta, Dharwar, 
Madras, Kurukshetra, Bombay as also 
in the Khalsa College, Amritsar. 

23. Assuming for the moment 
that the Punjab Legisleture had the 
competence to enact the Act, akout 
which considerable argument was ad- 

’ dressed before us, particularly in zes- 
pect ofthe scope and ambit of S. 72 of 
the Reorganisation Act—sub-sections 
(2) and (3) of Section 4 do not in our 
view offend by themselves any of the 
rights of the petitioners either urder 
Art. 29 (1) or Art. 30 (1) of the Con- 
|stitution.. Sub-sections (2) and (3] of 
Section 4 are as follows: 


Section 4: The University shall 


exercise the following powers and per- 


‘form the following duties: 

1) xx xx XX 

2) To make provision for stady 
and research on the life and teachings 


of Guru Nanak and their cultural and. 


religious impact in the context of 
Indian and World Civilizations; 
` 3) To promote studies to provide 
for research in Punjabi language and 
literature and to undertake measures 
for the development of Punjabi lan- 
guage, literature and culture. 
It will be seen from the language of 
sub-section (2) that nowhere is there a 
mandate for compelling Colleges effi- 
liated to it either to study the regi- 
ous teachings of Guru Nanak or to 
adopt in any way the culture of the 
Sikhs. 

24. Guru Nanak js the fourder 
of the Sikh religion. His teachings 


were inspired by a need to synthesise ` 


the essentials of the Hindu and Moha- 
maden faith which were always ir- 
reconcilable, by preaching that in no 
essentials of faith did -hey differ. His 
was intensely a monotheistic phildso- 
phy of the unity of God largely dirz=ct- 
ed against idolatory hypocracy distin- 
ction of castes creeds and the preten- 
tions of priestcraft. He was an inspir- 
ed soul from his very childhood, trave- 
Iled widely and his pilgrimages ex- 
tended to Mecca and Madina. If the 
University makes provision for an aca- 
demic study and research of the life 
and teachings of any saint it canno= on 
any reasonable view b2 considered to 
require Colleges affiliated to the Uni- 
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versity to compulsorily study hi= life 
and teachings or to do researc in 
them. The impugned provision would 
merely indicate that the University 
can institute courses of study or pro- 
vide research facilities for any stadent 
of the University whether he belongs 
to the majority or the minority com- 
munity to engage himself in such 
study or research but be it remermber- 
ed that this study and research on the 
life and teachings of the Guru M anak 
must be a study in relation to their 
culture and religious impact in the 
context of Indian and world civiliza- . 
tions which is mostly an academiz and 

philosophical study. ; 


25. It is however contended 
that as the Guru Nanak Universty is 
wholly maintained out of the State 
funds the provision under S. 4 (=) of- 
fends Art. 28 (1) which is not saved by. 
clause 2 thereof. The petitioners point- 
ed out that Section 23 (1) of ths Act 
enjoins on the State Governmert to 
provide from time to time ‘such 
amounts by way of grants for mceting 
the capital, recurring or other expen- 


diture of the University as it may ” 


deem fit’ atid at any rate require it to 
provide a minimum annual grant of 
Rs. 50 lakhs to the University for 
meeting its recurring expenditure pro- 
vided that if during any financia_ year 
the entire amount of the aforesaid 
grant is not utilized for meetin2 the 
recurring expenditure the unutilized 
balance may with the previous con- 
sent of the State Government b= uti- 
lized for meeting capital expenditure 
of the University. Neither the State 


Government nor the University’ in > 


their counter denied this allegation 
and even in the counter filed Guring 
the course of the hearing by the State 
of Punjab nothing was stated to 
controvert the assertion that 
University is wholly maintained out 
of State funds. During the course 
of the arguments however arn- 
ed Advocate .appearing on Þehalf 
of the State and the University 
suggested that this was not so because 
the University gets income from affi- 
liation fees and examination fces as 
such it cannot be said that the Uni- 
versity is wholly maintained cut of 
State funds. We can only sav that 
this was not a serious attempt to: deny 
the averment. The income from affi- 
liation fees and the examinatior fees 
as the term ‘fee’ itself indicetes is 


we 
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something that is charged for render- 


ing the service in respect of those- 


two items which is a sort of quid-pro 
quo and-could hardly be said to be 
an income for the purposes of running 
the University. 


26. Even so the Petitioners 
have still to make out that Section 4 
(2) implies that religious instruction 
will be given. We think that such a 
contention is too remote and divorced 
from the object of the provision. Reli- 


‘gious instruction is that which is im- 


inculcating the tenets, 
the observances, cere- 


parted for 
the rituals, 


“monies and modes of worship ofa 


particular Sect or denomination. To 
provide for academic study of life and 
teaching or the philosophy and culture 
of any great saint of India in relation 
to or the impact on the Indian and 
world civilizations cannot be consider- 
ed as making provision. for religious 
instructions. 


27.  Sub-section (3) of S. 4 also 


‘does not in our view transgress the 


guarantee under Art. 29 (1). Whether 
one may like it or not linguistic States 
jn this country have come to stay. The 
purpose and object of these linguistic 
States is to provide with greater faci- 


_lity the development of the people of 


that area educationally, socially and 
culturally, in the language of that 
region but while the State or the Uni- 
versity has every right to provide for 
the education of the majority in the 
regional medium, it is subject to the 
restrictions contained in Arts. 25 to 30. 


Neither the University nor the State. 


ean provide for imparting education in 
a medium of instruction in.a language 
and script which stiffles the language 
and script of any Section of the citi- 
zens. Such a course will trespass on 
the rights of those Sections of the citi- 
zens which have a distinct language or 
script and which they have a right to 
conserve through educational institu- 
tions of their own. In our view S. 4 
(3) does not lend itself to the interpre- 
tation that the medium of instruction 
of all affiliated Colleges has to be Pun- 
jabi. The provision, as we construe it, 
is for the promotion of Punjabi studies 
and research in and the development 
of the Punjabi language, literature and 
culture which is far from saying that 
the University can under that provi- 
sion ‘compel the affiliated Colleges par- 
ticularly those of the minority to give 
instruction in the Punjabi Language or 


A. I. R. 


in any ‘way impede the right to con- 
ae their language, script and cul- 
ure. i 


28. Tt is again contended that 
while provision is made in Section 4 
(2) and 4 (3) for the study and re- 
search of the life and teachings of 
Guru Nanak and for the study of Pun- 
jabi language, script and literature, no 
similar provision is made for the study 
of religious Heads of Hindus or for the 
study of Hindi and Devnagri script 
though Hindus form a substantial por- ` 
tion of the population of the State. 
These provisions therefore are discri- 
minatory and violative of Art. 14 of 
the Constitution. This argument in 
our view is devoid of merit. The State 
of Punjab is created as a unilingual- 
State with Punjabi as its language and 
if provision is made for study of Pun4 
jabi language that does not furnish a 
ground for discrimination nor can the 
provision for study of the life and 
teachings of Guru Nanak afford any 
cause for complaint as in neither case 
as we have noticed, is there any com- 
pulsion on any person to’ undertake 
such studies nor is any of the com- 
munities prohibited from . pursuing 
studies in respect of either Hindi 
or of the life and teachings of- any 
Hindu saint. -The facts of the case in! 
our view do not attract Art. 14.” 


29. It is contended - that the 
compulsory affiliation of the Peti- 
tioners to the University affects their 
fundamental right of freedom of- Asso- 
ciation as guaranteed under Art. 19 (1) 
(c), therefore the notification . under 
Section 5 (3) affiliating them to .the 
University is bad. It is also urged 
that since the words “associated with 
and admitted to any privileges” are 
used in Section 5 of the Act, it would. 
mean that Petitioners are compulsori- 
ly formed into an Association with the 
University. This contention however 
is countered by the Respondents who 
point out that the freedom of Associa- 
tion under Art. 19 (1) (c) implies As- - 
sociation between citizens while in the 
case of the Petitioners what is sought 
to be affected is an affiliation with the 
University which is'a corporate body. 


30. The right to form an asso- 
ciation implies that several individuals 
get together and form voluntarily an 
association with a common aim, legi- 
timate purpose and having a commu= ' 
nity of interests, It was sought to be 


$ 
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suggested that the compulsory affili- 
ation with the University affects che 
aims and objects of the Association, as 
such its freedom is infringed. There is 
in our view a fallacy in this argument 
which on earlier occasions had also 
been repelled. In the Ali India Benk 
Employees Association v. National 
Industrial Tribunal 1962-3 SCR 269 
= (ATR 1962 SC 171) it was 
observed that the right guaranteed 
under Art. 19 (1) (c) Goes not carry 
with it a concomitant right that zhe 
Associations shall achieve their object 
such that any interference in sach 
achievement by any law would be un- 
constitutional unless it could be justi- 
fied under Art. 19 (4) as being in <he 
interests of public order or moralty. 
The right under Art. 19 (1) (c) extends 
inter alia to the formation of an Asso- 
ciation or Union. 


. 31. In Raghubar Dayal Jai 
Prakash v. Union of India 1962-3 
SCR 547 = (AIR 1962 SC %3) 
it was held that if the statute impcses 
conditions subject to which, alone re- 
cognition could be aecccrded or conti- 
nued, ‘it is a little difficult to see bow. 
the freedom to form the Associatior is 
affected unless, of coursa, that freedom 
implies or involves a guaranteed rizht 
to recognition also which it did nof’. 

32. A reference has been made 
to a recent case of Smt. Damayenti 
Narang v. Union of India, W. P. 
No. 91 of 1964 D/- 23-2-71 = (AIR 
1971 SC 966) that a compulsory affitia- 
tion by statute would interfere with 
the right of association. This arsu- 
ment in our view is untenable because 
in that case Parliament passed a hw 
under entry 63 of List II of Schedule 
VIL to the Constitution under which a 
Hindi Sammelan was to be constituied 
which was to consist of the first mem- 
bers of the Hindi Sammelan registered 
under the Societies Rezistration Act 
and all persons who become members 
thereof in accordance with the rules in 
that behalf. This statutory Sammelan 
was constituted as a body œr- 
porate the first members of which 
were to consist of persons who m- 
mediately before the appointed day 
were life members of the Society, had 
been Presidents of the Society or were 
awarded the Mangla Prasad Paritosirik 
py the Society. There were also oiner 
provisions by which the Hindi Samme- 
lan Society, its constitution as well as 
its property was- affected. In those 
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circumstances it was held that the Act 
in so far as it interferes with the zom- 
position of the Society in constituting 
the Sammelan violated the rights of 
the original members of the Society to 
form an Association guaranteed tnder 
Article 19 (1) (c). No such thing was 
intended or effected by Section 5 of 
the Act. At any rate the D. a. V. 
College Trust and Management Society 
is not being interfered with, by any 
attempt to form an Association with 
the University. We can see -m in- 
fringement of Article 19 (1) (c). 

_ 33. The next ground of attack 
is in respect of the statutes made in 
exercise of the powers conferred tnder 
sub-section (1) of Section 19 o: the 
University Act which according to the 


` Petitioners interferes with the mamage- 


ment of their institutions, as such vio- 
lates Article 30 (1) of the Constitution. 
The relevant impugned statutes are 
contained in Chapter V relating to ad- 
mission to Colleges. These are 2 (1) 
(a), 17 and 18 read with Clause 1 (2) 
and (3) which are as follows: 

1(1) XX XX XI 
1(2) Colleges shall be of two ~ypes 
namely University Colleges and affi- 
liated Colleges. 


1(3) The educational institctions 
and Colleges situated in the Dis:ricts 
of Amritsar, Jullundur, Gurdaspur and 
Kapurthalla are deemed to be associa- 
ted with and admitted to the privi- 
leges of the University with effect 
from 30th day of June 1970. "These 
institutions shall observe the conditions 
for admission to the privileges o}? the 
University failing which the rights 
conferred may be withdrawn. 

_ 2(1) (a) A college applying for ad- 
mission to the privileges of the Uriver- 
sity shall send a letter of application 
to the Registrar and shall satisfr the 
Senate:— og 

(a) that the College shall heve a- 
regularly constituted governing body 
consisting of not more than 20 persons 
approved by the Senate and including 
among others, 2 representatives af the 
University and the Principal of the 
College Ex-Officio. 

Provided that the said conditions 
shall not apply in the cass of 
Colleges maintained by Government 
which shall, however, have an 
advisory Committee consisting of 
among others the principal of the 
College (Ex-officio) and two represen- 
tatives of the University, 


| 


i 


| 


i 
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17. The staff initially appointed 
shall be approved by the Vice 
Chancellor. All subsequent changes 
shall be reported to the University 
for Vice Chancellor’s approval. In the 
-case of training institutions, ` the 
teacher pupil ratio-shall not be less 
than 1:12. Non-Government Colleges 
shall comply with the requirements 
laid down in the ordinance governing 
service and conduct of teachers in non- 


Government Colleges as may be 
framed. by the University. 
18. Non-Government Colleges 


shall comply with the requirements 
laid down in the ordinances governing 
service and conduct of teachers in non- 
Government Colleges as may be fram- 
ed. by the University. 


34. ` It is contended that these 
provisions 
tioners in the management of their 
institutions, in that the Colleges are 
required to constitute a regular gov- 
erning body for each of them, of not 
more than 20 persons to be approved 
by the. University Senate. Of these 
two representatives of the University 
and the Principal of the College are to 
be ex-officio members. According to 
the Petitioners the Managing Commit- 


_. tee of their institution is composed of 


24. members under the D. A. vV. 
College Trust and Management Society 
registered under the Societies Registra- 
tion Act (Act 21 of 1860). It will be 
observed that under Clause 1 (3) if the 
petitioners do not comply with the 
requirements under Clause 1 (a) their 
affiliation is liable to be withdrawn. 
Similarly it is stated that Clause 17 
‘also interferes with the petitioners’ 
right to administer their College as 
the appointment of all the staff has to 
be approved by the Vice-Chancellor 
and that subsequent changes will also 


` have to be reported to the University 


for Vice Chancellors approval. We 
have already held that the petitioners’ 
institutions are established by a reli- 
gious minority and therefore under 
Article 30 this minority has the right 
to administer their educational insti- 
tutions according to their choice. 
Clauses 2 (1) (a) and 17 of Chapter V 


in our view certainly interfere with- 


that right. 


35. In the case of Kerala Edu- 
' cation Bill, 1959 SCR 995 = (AIR 1958 
SC 956) dealing with Article 30 (1) this 
Court observed at page 1053: 


interfere with the Peti- . 


“The key to the understanding of 
the true meaning and implication of 
the Article under consideration are 
the words “of their own choice.” It 
is said that the dominant word is 
“choice” and the content of that Arti- 
cle is as wide as the choice of the 
particular minority . community may: 
make it. The ambit of the rights 
conferred by Article 30 (1) has there- 
fore to be determined on a considera- 
tion of the matter from the points of 
view of the educational institutions 


themselves.” . 
While so stating it was nonetheless 
observed: 


“that the constitutional right to 
administer an educational. institution 
of their choice does not necessarily 
militate against the claim of the State 
to insist that in order to grant aid the 
State may prescribe reasonable regula- 
tions to ensure the excellence of the 
institution to be aided.” f 
Similarly in Rev. Sidhrajbhai Sabbai 
v: State of (Gujarat) Bombay, 1963-3 
SCR 837 = (AIR 1963 SC 540) it was 
held that: : 

“Unlike Article 19 the funda- 
mental freedom under Clause (1) of. 
Article 30 is absolute in terms; it is 
not made subject to any reasonable 
restrictions of the nature the funda- 
mental freedoms enunciated in Article 
19 may be subjected to. All minorities, 
linguistic or religious have by Arti- 
cle 30 (1) an absolute right to establish 
and administer educational institutions 
of their choice; and any law or execu~ 
tive direction which seeks to infringe 
the ‘substance of that right under 
Article 30 (1) would to that extent 
be void. This however, is not to say 
that it is not open to the State to im- 
pose regulations upon the exercise of 
this right ...... Regulation made in the 
true interests of efficiency of instruc- 
tion, discipline, health, sanitation, 
morality, publie order and the like 
may undoubtedly be imposed. Such 
regulations are not restrictions on the 
substance of the right which is guar- 
anteed; they secure the proper func- 
tioning’ of the institution, in matters 
educational.” 

36. We have already seen that 
fin 1969-2 SCR 73 = (AIR 1969 SC 
465), the provisions of Section 48-A. 
which required the selection of the 
teachers of all affiliated Colleges 
including the Colleges established by 
the minorities, to be made by the 
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University Service Commission, was 
held to interfere with the rights of 
the petitioners in that zase. In that 
case, while the petition was pending 
in the Court, Section 48-B was added 
to the Bihar State University Act 
whereby notwithstanding the provi- 
sions of Section 48-A exemption was 
given to the minority institutions to 
make appointments with the approval 
of the Commission and the Syndicate, 
the petitioners claimed exemption 
under Section 48-B and submitted 
that as an affiliated College establish- 
ed by a minority based on religion or 


language they are exempted from S2c~ 


tion 48-A and that :f this petition 
was accepted they will withdraw the 
petition which had become super- 
fluous. When this prayer was not ac- 
ceded to by the State and consequent- 
ly it was held that they were entitled 
to the exemption claimed. This deci- 
sion is not therefore an authority or 
‘the proposition that even the require- 
ment that the staff of a.minor-ty 
educational institution be appointsd, 
dismissed or removed only with the 
approval of the University or the 
State does not infringe the right to 
administer the institution guaranteed 
under Article 30 (1). 


37. In our view there is no 
possible justification for the provisions 
contained in Clauses 2 (1) (a) and 17 of 
Chap. V of the statutes which decidedly 
interfere with the rights of manage- 
ment of the Petitioners Colleges. 
These provisions cannot therefore be 
made as conditions of affiliation, the 
non-compliance of which would in- 
volve dis-afiiliation and consequenily 
they will have to be s:ruck down as 
offending Article 30 (1). 


38. Clause 18, however in our 
view does not suffer from the same 


vice as Clause 17 because that prcvi-. 


sion in so far as it is applicable to che 
minority institutions empowers -he 
University to prescribe by regulations 
governing the service and conduct of 
teachers which is enacted in the larger 
interests of the Institutions to ensure 
their. efficiency and excellence. It 
may for instance issue n ordinance in 
respect of age of superannuation or 
prescribe minimum qualifications for 
teachers to be employed by such 
Institutions either generally or in 
particular subjects. Uniformity in ihe 
conditions of service and conduct of 
teachers in all non-Govt. Collezes 
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would make for harmony and avoid 
frustration. Of course while the 
power to make ordinances in respect of 
the matters referred to is unexception- 
al the nature of the infringement o- the 
right, if any, under Article 30 (1) will 
depend on the actual purpose and im- 
port of the ordinance when made and 
the manner in which it is likely to 
affect the administration of the edca- 
tional institution, about which if is 
not possible now to predicate. 


39. There is then the lerger 
question which has been urged at come 
length namely that having regard to 
Section 72 of the Reorganisation Act 
the State legislature is not competent 
to enact Section 5 of the Act which 
empowers the State Government by 
Notification to compulsorily disaffiliate 
from the Punjab University all 
Colleges including the Colleges of the 
minorities situated in the areas which 
are now in Punjab and affiliate them 
to the University. Section 72 of the 
Reorganisation Act and Section 5 of 
the Act are as follows: 


Section 72 (1): Save as otherwise 
expressly provided by the foregoing 
provisions of this part, where any body 
corporate constituted under a Central 
Act, State Act or Provincial Act for 
the existing State of Punjab or any 
part thereof serves the needs of the 
successor States or has, by virtue of 
the provisions of Part II, become an 
inter-State body corporate, then the 
body corporate shall, on and from the 
appointed day, continue to function 
and operate in those areas in reepect 
of which it was functioning and 
operating immediately before that day, 
subject to such directions as may zrom 
time to time be issued by the Central 
Government until other provisior is 
made by law in respect of the said 
body corporate. 


(2) Any direction issued by the ` 
Central Government under sub-sec- 
tion (1) in respect of. any such sody 
corporate may include a direction that 
any law by which the said body cor- 
porate is governed shall, in its e>pli- 
cation to that body corporate, have 
effect, subject to such exceptions and 
modifications as may be specified in 
the direction. f l 

(3) For the removal of doukt . it 
is hereby declared that the provisions 
of this Section shall apply also to the 
Punjab University constituted under 
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the Punjab University Act, 1947, the 

Punjab Agricultural Universit con- 

stituted under the Punjab Agricultural 

University Act 1961 and the Board 

> constituted under the provisions of 

Tae III of the Sikh Gurdwaras Act, 
25 

(4) For the purpose of  siving 
effect to the provisions of this sec- 
tion in so far as it relates to the 
Punjab University and the Funjab 
Agricultural University referred to in 
sub-section (3) the successor State 
shall make such grants as the Central 
Government may, from time to time, 
by order, determine. 

Section 5 (1): The State Govern- 
ment may, by Notification, specizy the 
limits of the area in which the Univer- 
sity shall exercise its powers and per- 
form its duties. 

(2) Notwithstanding anything con- 
tained in any other law for the time 
-~ being in force, no educational institu- 
tion beyond the limits of the area 
specified under sub-section (1) shall be 
associated with or admitted to any pri- 
vileges of the University. 


(3) Notwithstanding anything con- - 


tained in any other law for the time 
being in force, any edueational insti- 
tution situated within the limits of the 
area specified under sub-secticn (1) 
shall, with effect from such date as 
may be notified in this behalf by the 
State Government be deemed tə be 
associated with and admitted to the 
privileges of the University and shall 
cease to be associated in any way with, 
or be admitted to any privileges of the 


Punjab University; and different dates . 


may be appointed for different irstitu- 
. tions. 

40. The provisions of sub-sec- 
tions (1) and (2) of Section 72 of the 
Reorganisation Act are similar to 
those contained in Section 109 of the 
States Reorganisation Act, 1956 except 
that for removal of doubts sub-section 
(3) has specified the institutions ramed 
therein as being governed by sub-sec- 
tions (1) and (2). Sub-section (4) is 
consequential on the two Univecsities 
being made subject to the said provi- 
sions by requiring the successor State 
to make such grants to them as the 
Central Government may from time to 
time by order determine. 

41. The State Government had 
by Notification of the 16th March 
under sub-section (1) of Section 5 of 
the Act specified the districts as the 
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areas in which the Universities shall 
exercise its powers and perform its 
duties and under sub-section (3) of the 
said Section, it further notified 30th 
June, 1970 as the date from which the 
educational institutions situated with- 
in the limits of the areas so specified 
in the notification shall be deemed to 
be associated with and admitted to the 
privileges of the University. 


42, The contention of the Peti- 
tioners is that since under Section 72 
of the Reorganisation Act it is the — 
Central Government which is vested , 
with the power to issue directions in 
respect of the Punjab University or 
the Punjab Agricultural University 
and/or to amend and_ alter the 
provisions of, the Punjab University 
Act or the Punjab Agricultural Univer- 
sity Act, the State legislature is not 
competent to legislate in respect of 
the said University or Universities 
without the necessary directions of the 
Central Government. This is sought 
to be justified on the ground (a) that 
in respect of the Punjabi University 
the extension of jurisdiction of the 
University by a notification under the . 
relevant provisions of the Punjabi 
University Act issued by the State 
Government, the Central Government 
had issued a direction disaffiliating the 
Colleges situated in those areas which 
were affiliated to the Punjab Univer- 
sity, (b) that as the Reorganisation of 
the State of Punjab itself involved 
various matters upon which the succes- 
sor States may not be agreed Parlia- 
ment by law had in exercise of the 
power vested in it, enacted provisions 
empowering the Central Government 
to give directions in the interests of 
both the States, which directions had 
the effect of making a change in the 
then existing law governing the Cor- 
porate bodies till such time as both 
the States agreed. Though it is sub- 
mitted that this power is transitory 
nonetheless it is effective till such 
time as the Central Government in 
agreement with the States concerned 
permits them to legislate in respect of 
the body corporate by giving necessary 
directions in that behalf. 

43. On the other hand it is 
contended by the ‘Respondents inter 
alia (1) that under Item 11 of List IE 
of the Seventh Schedule to the Consti- 
tution education being a State sub- 
ject the State legislature alone and not 
Parliament, is competent to legislate 
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in respect of Universities, support 
being gathered for this submission from 
the provisions of Ss. £8 and 89 of 
the Reorganisation Act under which 
the law in force immediately before 
the appointed day could be otherwise 
provided for, or altered, repealed or 
amended only “by a ccmpetent legis- 
Jature” which in the context is taat 
legislature which is competent to 
legislate under any of the entries in 
List I, II or under the concurrant 
List II of the Seventh Schedule; (2) 
that the law referred to in sub-sec- 
tion (1) of Section 72 of the Stetes 
Reorganisation Act which could take 
away the power of the Central Gov- 
ernment to give directions from time 
to time as may be necessary in res- 
pect of the ‘functioning and operating’ 
of corporations including those in res- 
pect of the two Universities referrec to 
in sub-section (3) is the State law, as 
it could not have been the intention of 
Parliament to deprive the States of 
their legislative powers by means of 
a law made under Art. 4 to give effect 
to the Reorganisation of the States by 
having recourse io the sower to make 
supplemental, incidental and corse- 
quential provisions; (3) that Paria- 
ment itself understood that it has no 
power to legislate in respect of one of 
the two Universities namely the Pin- 
jab Agricultural University when it 
enacted the Haryana and Punjab Agri- 
cultural University Act 16 of 1970, pur- 
suant to the resolution of the legisla- 
- tures of the State of Punjab and Far- 
yana under clause (1) of Art. 252 of 
the Constitution in which it was ceste- 
gorically stated, as is apparent from 
the resolution of the legislature of Har- 
yana produced before us, that as legis- 
lation had to be undertaken under 2n- 
tries 11 and 32 of List II in the 
Seventh Schedule and as “Partia- 
ment has no power to make 
a law for the State except as proviled 
under Articles 249 and 250 thereof” 
‘it shall by law make provision 
for the dissolution of the afcre- 
said Punjab AgricultureI University... 
. for setting up a separate Agricu_tu- 
ral University. ...for vesting the rights 
and liabilities of the University so dis- 
solved in the University to be so set 
up and for all matters connected there- 
with or incidental thereto”; and 
(4) that in any case in a petition 
under Art. 32 this Court cannot gc 
fnto the question of legislative commpe- 
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tence if the Iaw that is impugned does 
not in any way affect the fundamen- 
tal rights of the petitioners. 


44. -We have already found that 
none of the provisions of the Act 
offend any fundamental rights of the 
Petitioners. But it is contended ‘on 
behalf of the petitioners that ina peti~ 
tion under Art. 32 once it is alleged 
and a prima facie case is made out that 
the fundamental rights of a citizen are 
threatened or violated this Court is 
not only bound to entertein it for de- 
termining to what extent the allega- 
tion is valid but is also bound to go 
into the question, if raised, that the 
law under which it is alleged that his 
fundamental right is infringed is in- 
valid on the ground of want of legis- 
lative competence. There are two 
facets to this submission. Firstly whe- 
ther ultimately any fundamental right 
in fact is threatened’. or violated, so 
long as a prima facie case of such a 
threat or violation is made out a peti- 
tion under Art. 32 must be entertain- 
ed. Secondly once it is entertained ir- 
respective of whether it is found ulti- 
mately that in fact no fundamental 
rights of the petitioners are invaded . 
the vires of the legislation or the com- 
petence of the legislature to enact the 
impugned legislation must be gone in- 
to and determined. While the first pro- 
position is valid, the second is not. 


ABB Shri Tarkunde the learned 
Advocate for the Respondents in Writ 
Petitions. Nos. 353 and 354 of 1970 = 
(since reported in AIR 1971 SC 
1731) which were heard im- 
mediately after these petitions has 
raised a contention similar to that rais- 


ed in the second submission in support — 


of which he referred to the case of 
Mohammad Yasin v. The Town Area 
Committee, Jalalabad, 1952-3 SCR 572 
= (AIR 1952 SC 115). We do not 
think that this decision supports his 
contention because in that case it was 
held that in the absence of any valid 
law authorising the Town Committee 
to levy any fees otherwise than for the 
use of any immovable property vested 
in or entrusted to the Management of 
the Town Committee such illegal im- 
position must undoubtedly operate as 
an illegal restraint and must infringe 
the unfettered right of the wholesale 
dealer to carry on his occupation, trade 
or business which is guaranteed to him 
by Art. 19 (1) (g) of the Constitution. 
In that case the levy on the petitioner 
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as a wholesale dealer was held to be 
obviously ultra vires the powers of the 
Committee and therefore the bye-law 
under which such a fee was levied 
could not be said to constitute a valid 
law which alone may under Art. 19 (6) 
of the Constitution impose a restriction 
on the right conferred by Art. 19 (1) 
(g). It is, therefore, clear that as long 
as the petitioner makes out a. prima 


facie case that his fundamental rights © 
are affected or threatened he cannot- 


be prevented from challenging that the 
law complained of which affects or in- 
vades those rights is invalid because of 
want of legislative competence. “In 
Chiranjilal Chowdhuri v. The Union of 
India, 1950 SCR 869 = (AIR 1951 SC 
41), Mukherjea, J., as he then was 
gave expression to a similar view as 
to the maintainability of a petition 
under Art. 32. At page 899 he said: 
“To make out a case under this 
Article, it is incumbent upon the peti- 
tioner to establish not merely that the 
law complained of is beyond the com- 
petence of the particular legislature as 
not being covered by any of the items 
in the legislative lists, but that it af- 
fects or invades his fundamental rights 
guaranteed by the Constitution, of 
which he could seek enforcement by an 
appropriate writ or order”. 
À 46. It is apparent therefore that 
the validity or the ‘invalidity of the 
impugned law, on the ground of legis- 
lative competence should purport to 
infringe the fundamental rights of the 
petitioner as a necessary condition of 
its being adjudicated. But if in fact 
the law does not, even on the assump- 
tion that it is valid, infringe any fun- 
damental rights,. this Court will nof 
decide that question in a petition under 
Art. 32. The reason for it is obvious, 
namely that no petition under Art. 32. 
will be entertained if fundamental 
rights are not affected and if the im- 
pugned law does not affect the funda- 
mental rights it would be contrary to 
this principle to determine whether 
that law in fact has legislative compe- 
‘tence or not. f 


AT. Gajendragadkar, J., as he 
then was in Khyerbari Tea Co. Ltd. v. 
State of Assam, 1964-5 SCR 975 = 
(AIR 1964 SC 925) while dealing with 
a challenge to the validity of S. 24 of 
the Assam Taxation on Goods Act 1961 


‘said at page 1009: 


“There may be some force in this 
gontention, but we do not see how the 


petitioners can be permitted to chal-~ 
lenge the validity of Section 24 when 
it is not alleged by them ‘that any 
action is proposed to be taken, against 
them under the said Section. In deal- 
ing with the petition under Art. 32 this 
Court would naturally confine the 
petitioners to the’ provisions of the 
impugned Act by which their funda- 
mental rights are either affected or 
threatened. That is why we are not 
satisfied that it is necessary to decide 
the question about the validity of Sec- 
tion 24 in the present proceedings”. 

48. In Saghir Ahmad v. State 
of U. P. 1955-1 SCR 707 at P. 726 = 
(AIR 1954 SC 728), it was held that when 
the enactment on the face of it is found ` 
to violate the fundamental rights guar- 
anteed under Art. 19 (1) (g) of the Con- 
stitution it must be held to be invalid 
unless those who support the legislation 
can bring it within the purview of the 
exception laid down in clause 6 of the 
Article but if the Respondents did not 
place any materials before the Court 
to establish that the legislation comes 
within the permissible limits of clause 
6, it is surely not for the Appellants 
to prove negatively that the legislation 
was not reasonable and was not con- 
ducive to the welfare of the community. 
There are other stich instances where 
this Court has drawn an initial pre- 
sumption of constitutionality when a 
statute was impugned as being uncon- 
stitutional. 


49. This being the Iegal posi- 
tion in our view when once an impu- 
gned ‘law does not affect the funda- 
mental rights of the petitioners as in 
this case we have founded it to be so, 
it is not necessary to go into the ques- 
tion of legislative competence or to 
decide on the validity of section 5. 


50. We have therefore no besi- . 
tation in holding that the notification 
under which the Colleges have been 
affiliated to the Universities is legally 
valid and from the date specified there- - 
in Petitioners’ Colleges cease to he affi- 
liated to the Punjab University. In 
the result these petitions are allowed 
to the extent that clause 2 (1) (a) and 
clause 17 of Chapter V of the statutes 
are struck down as affecting the fun- 
damental rights of the petitioners, but 
in the circumstances without costs. 


Petitions partly allowed, 
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Union of India, ete., Appellants vV. 
S. R. Dhareshwar and others, ete., Res- 
pondents. 

Civil Appeals Nos. 903 to 922 and 
959 and 960 of 1966, D/- 5-5-1971. 


Civil P. C. (1908), Order 3, Rule £ 

— Admission by pleader — A conces- 
sion made by the Counsel appearing 
in one case cannot be acted on by the 
Court to dispose of a different cas2 in 
the same manner by a common judg- 
ment though in both the cases the 
same question is involved. ; 
‘(Para 11) 


Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 850 (V 55) 

= 1968-2 SCR 186, Union of 

India v. P. K. Roy 
. The Judgment of the Courf was 
delivered by 

MITTER, J.:— All these appeals 
arise out of ‘orders made on different 
Writ Petitions in the High Court of 
Mysore. The first group of appeals is 
by the Union of India while the State 
of Mysore is the appellant in the 
second group. The High Court de- 
livered one common judgment aplica 
able to the writ petitions out of which 
these appeals arise as also a number 
of other writ petitions which came up 
in appeal to this Court separately. 

2. The writ petitions befora 
the High Court out of which the pre- 
sent appeals arise wer2 all filed by 
officers of the State of Mysore in dif- 
ferent departments after the recrga-~ 
nisation of States in 1956 praying for 
the quashing of final inter-State senic- 
rity lists prepared by or with the ap- 
proval of the Government of India and 
direction for preparation of senicrity 
lists on the basis mentioned. The de~ 
partments concerned were many in- 
cluding the Agricultural Department 
and the Forest Department.. The peti- 
tioning officers stood allotted to the 
new State of Mysore under Section 115 
of the States Reorganisation Act cf 
1956. hereinafter referred to as the 


*(Writ Petns. Nos, 1288 of 1964 etc, 
etc., D/- 22-4-1965 — Mys.) 
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‘As is well known, the reorgani- 


_ Sation of the States resulted, inter alia, 


in the creation of the new State of 
Mysore which included the whole of 
the erstwhile States of Mysore and 
Coorg and parts of the former States 
of Bombay, Hyderabad and Madras. 
Under Section 115 (1) of the Act offi- - 
cers serving in the erstwhile States of 
Mysore and Coorg were deemed to have 
been allotted to the new State of 
Mysore. Some of the officers who 
were serving in the former States of 
Bombay, Hyderabad and Madras were 
similarly allotted to this new State. 
As a result of these changes, it became 
necessary for the Central- Government 
to divide the services of the former 
States of Bombay, Hyderabad and Mad- 
ras and allot some of the service per- 
sonnel to the new State of Mysore. 
The personnel so allotted had different 
conditions- of service in their parent 
States. Their designations were dif- 
ferent, their duties were not identical 
and ‘their pay scales also varied con- 
siderably. Naturally the integration 
of personnel drawn from the different 
States and the fixing of their seniority 
became a matter of considerable 
difficulty and complication. Section 
115 of the Act was an attempt to re- 
solve these diffculties according to the 
procedure therein prescribed. Sub- 
sections (1) to (4) of Section 115 deal 
with the question of allotment of offi- 
cers from one State to another and 
their continuance in service provision- 
ally in one State until transferred to 
another State till their final allotment. 
To this and sub-sections (2) and (3) of 
Section 115 confer powers 
Central Government to divide the ser- 
vices'of an existing State and allot 
some of the officers to the successor 
States. Sub-section (5) provides as 
follows: 


“The Central Government may by 
order establish one or more Advisory 
Committees for the purpose of assist- 
ing it in regard to— 


(a) the division and integration of 
the service among the new States and 
the States of Andhra Pradesh and 
Madras; and 

.(b) the ensuring of fair and equit- 
able treatment to all persons affected 
by the provisions of this section and 
the proper consideration of any re- 
presentation made by such persons.” 
The content of the power contained in 
that section and the nature and quality 


on the - 
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of it were canvassed at length before 
the High Court. The High Court dealt 
at length with a group of 10 petitions 
filed by officers of the Forest Depart- 
ment and pronounced judgment there- 
on after interpreting the scope of Sec- 
tion 115 and the relative functions of 
the State Government and the Central 
Government in the matter of integra- 
tion of the officers hailing from dif- 
ferent States and the preparation of 
their inter se seniority lists. 

3. The conclusions of the High 
Court were as follows:— 

(1) It was the Central Govern- 
ment which was charged with the duty 
of integrating the services in the new 
States to ensure fair and equitable 
treatment to all persons affected by the 
provisions of Section 115.and to pro- 
perly consider any representation 
made by such person. ast 

(2) The power conferred on the 
Central Government under Section 115 
(5) was an original power and an ex- 
clusive power. This position accord- 
ing to the judgment, was not challeng- 
ed at the hearing before the High 
Court. i 

(3) The power in question was a 
quasi judicial power and_ hence its 
exercise was open to judicial review. 
The seniority lists prepared by the 
State Governments had no legal basis. 
At best, the information collected by 
the State Government could only serve 
as data for the Central Government 
which was charged with the duty o 
integrating the services. : 
_ (4) The decisions impugned ‘by the 
petitioners were merely provisional 
decisions as canvassed for by the learn- 
ed Attorney-General who appeared for 
the Central Government in.a batch of 
eight writ petitions. a 

(5) The persons affected by the de- 
cisions had a right to make represen- 
tations against them. These had to 
be considered by the Central Govern- 
ment with the assistance of the Ad- 
visory Committee in order to arrive at 
a final decision. a4 . 

4. Tn the result, the High Court 
did not strike down the decision of the 


- Central Government, refused to grant 


the reliefs prayed for in the petitions 
and at the ~same time directed the 
Central Government to give the peti- 
tioners an opportunity to make repre- 
sentations against the equation of 
posts proposed, consider their objec- 
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tions with the aid of the Advisory 
Committee and thereafter arrive at a 


final decision as regards the matters in 
dispute. . 


5. The scope of Section 115 (5} 
came up for consideration by this 
Court in Union of India v. P. K. Roy, 
1968-2 SCR 186 = (AIR 1968 SC 850). 
This was an appeal. from a judgment 
of the Madhya Pradesh High Court 
holding that the preparation of the 
provisional gradation lists under the 
relevant provisions of the States Re- 
organisation Act, 1956 was unwarrant~- 
ed in law and that the final list pub- 
lished on the 6th April, 1962 prepared 
by the State Government under ins- 
tructions from the Central Govern- 
ment with regard to the integration of 
officers of the Engineering Depart- 
ment was illegal and ultra vires and 
as such to be. quashed by the grant of 
a writ. 


_6 The facts in that case were 
as follows. Subsequent to the passing 
of the Act, a meeting of the Chief 
Secretaries of the various States to be 
affected by the reorganisation was 
held at Delhi in May 1956 at the in- 
vitation of the Central Government. In 
this meeting certain decisions were 
taken as.to the general principles to be 
observed with regard to the work of 
integration, The Government of India 


- informed the State Governments that 


they had decided that the work of in- 
tegration of services should be dealt 
with by the State Governments in the 
light of general principles already 
decided at the meeting of the Chief 
Secretaries. The State Governments 
were also informed that the Central 
Government was constituting. Advisory 
Committees for assisting them in deal- 
ing with the representations from the 
officers affected by reorganisation. The 
principle for determining equation of 
posts and relative seniority fixed upon 
by the Chief Secretaries were noted 
(see p. 191). The Government of India 
constituted a Central Advisory Com- 
mittee under S. 115 (5) of the Act for 
the purpose of assisting the Central 
Government in dealing with the pro- 
blems arising out of the allocation and 
integration of the services -and the 
functions of the Committee were out- 
lined. The State Government prepar- 
ed a provisional gradation list of the 
department to which- the respondents 
belonged in September 1959. Repre- 
sentations received from several offi- 


1971 
cers were sent up by the State Gov- 
ernment.to the Central Governm=nt 
for being dealt with in consultation 
with the Advisory Committee it had 
constituted. Thereafter a reference 
was made by the State Government to 
the Central Government seeking its 
directions regarding publication of the 
final lists. The Central Government 
conveyed its decision to the State Gov- 
ernment on 11th November 1959 as. to 
the procedure to be adopted. In “his 
Court it was contended on behalf of 
the appellant that the Central Govern- 
ment had improperly delegated its 
power under S. 115 (5) to the Sate 
Government and that in any evert a 
second opportunity to make a repre- 
sentation regarding inter se seniozity 
fist of the former Mahakoshal region 
Assistant Engineers prepared on Fe- 
bruary 20, 1962 and final inter se senio- 
rity list published on April 6, 1962 
should have been given. 


7. Allowing the appeal in part, 
this Court observed (p. 196): 


“Generally speaking, the work of 
integration requires the formulatiom of 
principles on which the work has te be 
carried out, the actual preparatior. of 
preliminary gradation lists in accord- 
ance with the principles so settled, the 
publication of the lists together with 
the principles upon which they Lave 
been compiled, the invitation of repre- 
sentations by the persons affected 
thereby, the consideration of represen- 
tations and decisions upon those repre- 
sentations, and the publication of the 
final gradation list incorporating the 
decisions of the Central Government 
on the representations submitted.” 

In the opinion of this Court, the pro- 
cedure adopted did not contravene the 
provisions of S. 115 (5) of the Act 
because it was the Central Govern- 
ment which had laid down the princi- 
ples with regard to the equation of 
posts and determination of relstive 
seniority as between two persons told- 
ing posts declared equivalent to each 
other and drawn from different States. 
It was the Central Government waich 
had considered the representations and 
passed final orders and both the re- 
liminary and final lists were prepared 
and published by the -State Govern- 
ment under the directions and with the 
sanction of the Central Government. 
The Court held that the preliminary 
work of preparation of -gradation lists 


on the principles decided upon by the 


Union of India v. S. R. Dhareshwar 
„Central Government should be left to l 
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the State Governments concerned. The 
Court also held that the High ‘Tourt 
was in error in holding that there was 
an implied delegation of the pcwers 
by the Central Government anc that 
the final gradation list dated Arzil 6, 
1962 was therefore ultra vires and il- 
legal. The Court was of opinion that 
there was nothing in S. 115 or S. 117 
of the Act which prohibited the Cen- 
tral Government in taking the aic and 
assistance of the State Government in 
the matter of effecting the integration 
of the services and so long as the Cen- 
tral Government exercised control 
over the activities of the State Gov- 
ernment the question of impcroper 
delegation did not arise. The Court 
however observed on the facts cf the 
case that the contention raised on be- 
half of the respondents that they 


‘should have been given a secon op- 


portunity: to make a representation 
regarding the inter se seniority list 
prepared on 20th February 1962 and 
the final inter se seniority list publish- 
ed on 6th April 1962 was not urjusti- 
fied and directed the Central Gcvern- 
ment to give an opportunity to the res- 
pondents to make a representation in 
regard to the said two points and ~here- 
after to take steps to finalise and 
publish the list in accordance with law. 


8. As already noted, the Mysore 
High Court adopted the contenticn put 
forward by the learned Attarney- 
General appearing only in one batch of 
cases that the lists were provisional 
and the stage had not been reached 
which called for the decision cn the 
merits of the petitions individually. ` 


9. Writ Petitions Nos. 2186/ 
1963 and 121 of 1964 which were dis- 
posed of by the said common judzment 
of the Mysore High Court came up in 
appeal to this ‘Court in Civil Appeals 
Nos. 1439 and 1446 of 1967. The peti- 
tioners in these two cases were, before 


the reorganisation of States, working 


as Assistant Conservators of Forests in 
the erstwhile State of Mysore. In 
appeals to this Court it was urged on 
behalf of the Union: of India that in 
stating before the Mysore High Court 
that the impugned lists were only pro- 
visional lists, the learned Attcrney- 
General had only made a conc2ssion 
or admission on a point of law which 
was not binding on the appellant in 
appeal. The Court noted that the 
stand taken by the Governm=ent of 
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India in its affidavit before the High 
Court was that the impugned decision 
was a final one under Section 115 of 
the Act and that nothing more remain- 
ed to be. done in connection therewith 
and that the High Court had allowed 
the Attorney-General to. raise a plea 
which was factually the case of the 
Government of India though at vari- 
ance from the affidavit. Accordingly 
this Court held that the High Court 
was right in accepting the case of the 


` Union of India put before it at- the 


time of the hearing and in concluding 
that the writ petitions were consequ- 


_ ently premature and no question of 


striking down that decision could arise. 
In this view, it was held that the deci- 
sion of the High Court could not be 
challenged in these two appeals by the 
Union of India as it was given on the 
acceptance of its own case. š 


10. © This Court also made some 
observations on the interpretation of 
S. 115 of the Act as given by the High 
Court to the effect that the power con- 
tained therein was quasi judicial and 
not administrative and that therefore 
it had to be discharged in conformity 
with the principles of natural justice. 
It was observed that inasmuch as the 
High Court held that the writ petitions 
‘were premature as the impugned deci- 
sion was only provisional, these obser- 
vations were not necessary. ; 


11. As the stand taken by the 
learned Attorney-General before the 


High Court’ was confined to the group - 


of cases which were disposed of in 
Civil Appeals Nos, 1438 and 1446 of 
1967 and: not in the other petitions 
before the High Court, the latter will 
have.to be examined by the High Court 
individually on their own merits. The 
appeals are therefore allowed with a 
direction that the writ petitions before 
the High Court not covered by the 
judgment of this Court in Civil Ap- 
peals Nos. 1438 and 1446 of 1967, 
should be heard by the High Court 
giving opportunity to the parties to 
file further affidavits if the High 
Court thinks proper to do so. We have 
no doubt that in view of the pendency 
of these matters for a number of years 
past the High Court will deal with 
them - expeditiously. The costs of 
these appeals will abide by the ulti- 
mate decision of the High Court. 
Order accordingly, 
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_ (From: Jammu & Kashmir)* 
K. S. HEGDE AND A. N. GROVER JJ. - 

Smt. Sushila Devi and another, 
Appellanis v. Hari Singh and others, 
Respondents. 

Civil Appeal No. 1225 of 1966, D/- 
5-5-1971. 

(A) Contract Act (1872), S. 56 — 
Law of frustration embodied in the 
provision is not applicable to leases as 
it applies only to agreement. First Ap- 
peal No. 1 of 1960 D/- 14-12-1964 (J. 
& K.), Reversed. AIR 1968 SC 1024, 
Rel. on. (Para 8) 

Once a valid lease comes into 
existence the agreement to lease dis- 
appears. It becomes a completed con- 
veyance under which the lessee gets an 
interest in the property. (Para 8) 


When it is agreed to Iease pro- 
perty for the period of three years a 
valid lease comes into existence only 
when the lease deed is registered. The - 
deed if not registered within the agreed’ 
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‘time there is only an agreement . to 


lease which comes within the ambit of 
S. 56. (Para 9} 


-(B) Contract Act (1872), S, 56 — 
Impossibility contemplated by the pro“ 
vision is: not confined to something 
which is not humanly possible. AIR 
1954 SC 44, Rel. on. First Appeal No. 
1 of 1960, D/- 14-12-1964, (J & K), 
Affirmed. ` (Para 11) 
If the performance of a contract 
becomes impracticable or useless hav- 
ing regard to the object and purpose 
the parties had in view then it must 
be held that. the performance of the 
contract has become impossible. But 
the supervening events’ should take 
away the basis of the contract and it 
should be of such a character that it 
strikes at the root of the contract. 

(Paras. 11, 12) 
Cases Referred: Chronological Paras 
(1968) ATR 1968 SC 1024 (V 55)= 
(1968) 3 SCR 339, Raja Dhruv 
Dev Chand v. Harmohinder 


_ Singh 

(1954) ATR 1954 SC 44 (V 41)= 
1954 SCR 310, Satyabrata 
Ghose v. Mugneeram Bangur 
and Co. 1L . 


“(First Appeal No. 1 of 1960, D/- 14- 
12-1964 — Jammu & Kashmir.) 
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S. T. Desai, Sr. Advocate (Mr P, 
€. Bhartari, Advocate for M/s. J. B. 
Dadachanji and Co., with him), for Ap- 
pellants. M/s. Hardev Singh and Hira 
Lal Kapoor, Advocates, for Respon- 
dents. Nos. 12A to 12C. l 

‘The Judgment of the Court was 
delivered by - 

HEGDE, J.: The appellants are the 
legal representatives of Dewnani Vidya 
Wati. The said Vidya Wati was the 
` owner of the village Known as Kotli 
Delbagh Rai in Tehsil. Gujranwalle. It 
appears that she used to give the lends 
in that village on lease for a term of 
years by calling for tenders and accept- 
ing the highest tender. In about J anu- 
ary 1947, she published a notice irvit- 
ing tenders from intèrested persons for 
taking those lands on lease for a period 
of three years beginning from Ktarif 
1947 to Rabi 1950. The tenders had to 
be submitted before January 1, 1947. 
Clause (3) of the tender. notice stated 
that “the termis of lease can be perus- 
ed in the Dewan estates office Jarmmu 
before filing of the tenders. No ex- 
cuse of ignorance as to the time will 
be entertained after the acceptance of 
the lease.” 

2. A note containing the terms 
on which the lands would be leased 
was exhibited for the information of 
the tenderers in the office of the lessor. 
For our present purpose the only 
terms that are relevant are those zon- 
tained in Clauses 4 and 5 of the mote. 
Clause 4 reads: 

“According to the terms of the 
tender, the lessee shall be bound to 
get the Patta deed Registered within 
15 days from the date of the accept- 
ance of the lease. The expenses oi the 
completion and Registration of the 
deed shall be borne by the lessee. The 
period of 15 days fixed for the zom- 
pletion and registration of the lease 
deed shall be the essence of contract. 
In case the lessee is negligent ta get 
the lease deed registered, the _ease 
shall stand cancelled. ‘The earnest 
money and the security shall als> be 
forfeited. 


A fresh tender for the lands shall 
be called for and any loss caused in 
this connection shall be borne by the 
lessee.” 

Clause 5 says: À 

“The lessee shall be personally 
responsible to get the possession o= the 
lands under Patta after the registra- 
tion of lease deed. On getting the pos- 
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session of the land the lessee shall get 
the counter part of the lease deed exe- 


‘cuted from his cultivators and deposit 


the same in the estates office. And 
shall furnish a certificate for any part 
of land which he keeps for his self- 
cultivation. He shall inform and de- 
posit fresh counter lease deed in case 
of any change in his cultivators and 
shall get a written receipt from the 


‘Manager for the same.” 


3. The respondents tendered in 
response to the notice calling for ten- 
ders. Their tender was accepted. 
Along with the tender they deposited a’ 
sum of Rs. 1,000/- as earnest money. 
Later on they deposited a sum of 
Rs. 34,000/- as security for the pay- 
ment of rent. : 


4. No lease was executed or 
registered. From the material on 
record, it is not possible to find out 
as to who was responsible. for the non- 
execution of the lease. But that aspect 
is not material for our present pur- 
pose. The landlord has not sought to 
cancel the contract. The agreement to 
lease continued to`be in force even 
after the period within which the lease 
deed had to be registered. 


5. Tehsil Gujranwalla became 
a part of Pakistan as a result of par- 
tition of India on August 15, 1947. 
Even before the partition Vidya Wati 
as well as the respondents had migrat- 
ed to India because of the communal 
disturbances. Considerable evidence 
was led in the case to establish that 
even before the actual partition of 
India took .place, because of the seri- 
ous communal troubles, it was not 
possible for the respondents to go to 
Gujranwalla either to cultivate the 
lands or even to collect the rent from 
those who were cultivating thẹ lands. 
Under those circumstances the respon- 
dents called upon Vidya Wati to re- 
fund the amount deposited as security 
for the payment of rent as well as to 
pay them a sum of Rs. 2,000/- as da- 
mages. She declined to comply with 
that demand. Thereafter they filed 
the suit from which this appeal arises 
claiming a decree for Rs. 36,000/-, 
Rs. 34,000/- as refund of the amount 
deposited and Rs. 2,000/- as damages. 
Vidya Wati resisted the suit on vari- 
ous grounds. She pleaded that she 
had done all that she was expected to 
do under the contract. Therefore tha 
claim made against her was not sus- 
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tainable. According to her the lands 
sought to be leased were in the pos- 
session of the actual cultivators; she 
was not required to evict those culti- 
vators and deliver physical possession 
to the respondents. She was only 
required to deliver the landlord’s pos- 
session of the lands proposed to be 
leased. According to her she had given 
to the respondents such possession as 
she could have given under the cir- 
cumstances. She further pleaded that 
the doctrine of frustration is not ap- 
plicable. to leases. In addition she 
pleaded that the suit was barred by 
limitation. She also contended that 
- under the contract she was entitled to 
forfeit the amount deposited as secu- 
rity. : 

6. At the trial most of the con- 
tentions advanced by Vidya Wati were 
given up. The only issue on which the 
parties went to trial was whether the 
contract was frustrated because of the 
supervening circumstances mentioned 
earlier. The trial court rejecting the 
contention of the plaintiffs came to 
the conclusion that Vidya Wati was 
not expected to deliver physical pos- 
session of the properties intended to 
be leased. She had only to give such 
possession as she had. But. at the 
same time it upheld the contention of 
the plaintiffs that the agreement to 
Jease was frustrated. In appeal a Divi- 
sion Bench of the High Court of 
Jammu and Kashmir agreed with the 
trial court that the contract referred to 


in the plaint was frustrated because of . 


the supervening circumstances, It 
opined that the doctrine of frustration 
applied to leases as well. It further 
held that under the contract Vidya 
Wati was expected to deliver actual 
possession of the property to the plain- 
tiffs and that she had neither deliver- 
ed physical nor even symbolic posses- 
sion of the same to the plaintiffs. In 
the result it affirmed the decision of 
the trial court. Thereafter this appeal 
has been brought by special leave. 
During the pendency of the appeal to 
the High Court Vidyawati died and 
the present appellants were brought 
on record as her legal representatives. 


Meo, «dhe The only question that falls 

for decision in this appeal is whether 
the contract referred to in the plaint 
has become void in view of the cir- 
cumstances established. In other words 
: had the performance of the contract 
; become impossible in view of the pro- 
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longed and ‘widespread communal 
troubles and the long drawn. out ten- 
sion that-prevailed between India and 
Pakistan. The Jaw of frustration is 
embodied in S. 56 of the Contract Act. 
That section to the extent material for 
Dur present purpose reads: 


_ “A contract to do an act which, 
after the contract is made, becomes 
impossible, or, by reason of some event 
which the promisor could not prevent, 
unlawful, becomes void when the act 
becomes impossible or unlawful.” 


as The conclusion of the Divi- 
sion Bench of the Jammu and Kash- 
mir High Court that S. 56 of the Con- 
tract Act applies to leases as well can- 
not be accepted as correct. Section 56 
applies only to contract. Once a valid 
lease comes into existence the agree- 
ment to lease disappears and its place 
is taken by the lease. It becomes a 
completed conveyance under which the 
lessee gets an-interest in the property. 
There is a clear distinction between a 
completed conveyance and an execu- 
tory contract. Events which discharge 
a contract do not invalidate a con- 
cluded transfer see Raja Dhruv Dev 
Chand v. Harmohinder Singh, (1968) 3 
SCR 339 = (AIR 1968 SC 1024). In 
view of that decision the view ‘taken 
by some of the High Courts that S. 56 
of the Contract Act applies to leases 
cannot be accepted as correct. Further- 
the English decisions bearing on the 
point can have no further relevance. 


9. But in this case there was 
no lease. There was only an agree- 
ment to Tease. As seen earlier, the 
agreement between the parties was 
that the properties in question should 
be leased to the plaintiffs for a period 
of three years. Such a lease could not 
have been validly made except under 
a registered instrument. As seen ear- 
lier the contract between the parties 
provided that the lease deed should be 
registered within 15 days from the 


. date of the acceptance of the tender. 


For one reason or the other, the con- 
templated lease deed was neither exe- 
cuted nor registered. Therefore we 
have before us only an agreement to 
Tease and not a lease. Such an agree-j. 
ment .comes within the scope of S. 56 
of the Contract Act. 

10. We agree with the trial 
court that under the terms of agree- 
ment Vidya Wati was not expected to 
deliver actual possession of the pro- 
perties sought to be leased. The cona 
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tract between the " parties “provided 
that: 


“The lessee shall be. personally 
responsible to get the possession of the 
lands under Patta after the registra- 
tion of lease deed.” 


11, In our opinion on this point 
the conclusion of the appellate ccurt 
is not sustainable. But in fact. as 
found by the trial court as well as by 
the appellate Court, it was imposs_ble 
for the plaintiffs to even get into 
Pakistan. Both the trial Couri as 
well as the appellate Court have found 
that because of the prevailing circum- 
stances, it was impossible for the 
plaintiffs to either take possession 
of the properties intenced to be leesed 
or even to collect rent from the culti- 
vators. For that situation the plain- 
tiffs were not responsible in any 
manner. As observed by this Court 
in Satyabrata Ghose v. Mugneeram 
Bangur and Co. 1954 SCR 310 = (AIR 
1954 SC 44) the doctrine of frustrazion 
is really an aspect or part of the law 
of discharge of contract by reasor. of 
supervening impossibility or illegality 
of the act agreed to be done and hence 
comes within the purview of S. 56 of 
the Indian Contract Act. The view 
that S. 56 applies only to cases of phy- 
sical impossibility and that where this 
section is not applicable recourse can 
be had to the principles of English law 
on the subject of frustration is not 
correct. Section 56 of the Indian Con- 
tract Act lays down a rule of positive 
law and does not leave the matte? to 
be determined according to the inten- 
tion of the parties. The impossibility 
contemplated by S. 56 of the Contract 
Act is not confined to something which 
is not humanly possible. If the >er- 
formance of a contract becomes imora- 
cticable or useless having regard to the 
object and purpose the parties had in 
view then it must be held that the 
performance of the contract has become 
impossible. But the supervening evants 
should take away the basis of the con- 
tract and it should be of such a charac- 
ter that it strikes at the root of the 
contract. 

12. From the facts founc in 
this case it is clear that the plaintiffs 
sought to take on lease the properties 
in question with a view to enjoy taose 
properties either by personally calti- 
vating them or by sub-leasing them to 
others. That object became impossible 
because of the supervening events. Fur- 


(Grover J.) (Prs. 10-13)-[Pr. 1] S. C. 1759 


ther the terms of the agreement be- 
tween the parties relating to taking 
possession of the properties also þe- 
came impossible of performance. There- 
fore we agree with the trial Court as 
well as the appellate court that the con~ 
tract had become impossible of per- 
formance. 

13. In the result this appeal 
fails and the same is dismissed. But 
taking into consideration the fact that 
both the plaintiffs as well as the de- 
fendant had become the victim of cir- 
cumstances which were beyond their 
control, we direct the parties to bear 
their own costs in this appeal. 

Appeal dismissed. 


AIR 1871 SUPREME COURT 1759 
(V 58 C 366) 


(From: Allahabad)* 


K. S. HEGDE, AND A. N. 
GROVER, JJ. 


1) Devendra Singh, (In Cri. A. No. 77 
of 1970), 2) Navin Dutt and others (In 
Cri. A. No. 135 of 1970) Appellants v. 
State of U. P. (In both the appeals) 
Respondent. 


Criminal Appeals Nos. 77 and 135 
of 1970, D/- 5-5-1971.. 

Penal Code (1860), S. 302 — Sen- 
tence — Where all the true facts of 
the incident leading to the commission 
of murder have not been fully brought 
to light by the prosecution sentence of 
death should not be imposed. 

í (Para 4). 

Mr. Debabrota Mukherjee, Sr. 
Advocate, (M/s. V. C. Vashneya, A. N. 
Goyal and C. P. Lal, Advocates, with 
him), for Appellant (In Cr. A. No. 77 
of 1970) and Appellant No. 3 (In Cr. A. 
No. 135 of 1970) Mr. A. S. R. Chari, 
Sr. Advocate, (M/s. J. P. Goyal and V. 
C. Parashar, Advocates, with him) for 
Appellants Nos. 1 and 2 (In Cr. A. 
No. 135 of 1970). Mr. O. P. Rana, Advo- 
cate, for Respondent (In both the Ap- 
peals). 

The Judgment of the 
delivered by 

GROVER, J.: These appeals are by 
special leave from a judgment of the 
Allahabad High Court, Devendra Singh 
appellant in Cr. A. 77/70 was tried by 


(*Criminal Appeal No. 304 of 1969 
and Refd. No. 86 of 1969 D/- 8-1- 
1970 — All.) 


EO/FO/C373/71/GDR/P 


Court was 
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the Additional Sessions Judge, Aligarh, 


under Ss. 302 and 324 read with S. 34, 


Indian Penal Code. He was convicted 
and sentenced to death under S. 302. 
He was also convicted under S. 324 
read with S. 34 of the Indian Penal 
Code and sentenced to rigorous impri- 
sonment for 6 months. 
and Pravin Dutt who are brothers and 
who are appellants in Cr. A. 135/70 


'- were tried for offences under the 


aforesaid sections and were convicted 
and sentenced to imprisonment for 
life and to rigorous imprisonment for 
6 months respectively. 
Shiv Kumar appellant in the same ap- 
peal was tried and sentenced to im- 
prisonment for life and to rigorous im- 
prisonment for one year for offences 
under Sections 302 and 324 read with 
Section 34. In each case the sentences 
of imprisonment were ordered to run 
concurrently. The High Court con- 
firmed the sentence of death awarded 
to Devendra Singh. It also confirmed 


the convictions of the other appellants. 


under S. 302 and S. 324 read with S. 34. 
The appeals of the other appellants 
were also dismissed. The version 
as given by Virendra Singh 
P. W. 1 in the first information 
report of the occurrence which took 
place on March 27, 1968 at Aligarh 
‘may be succinctly noticed. Accord- 
ing to him he left his room.for a 
walk at about 7 p. m. in the evening. 
When he reached near the coal depot 
. ,of K. D. Gautam in Vishnupuri, Navin 
“w. Dutt son of K. D. Gautam called him 
: from behind and admonished him 
against misbehaviour. On enquiry as 
to what was meant by misbehaviour 
Navin started abusing him. On this 
there was some exchange of hot words. 
Navin caught hold of him by his neck 
and started beating him. Navin’s 
brother Pravin also came there. He 
was given a beating by the two 
brothers and a third person who was 
with them. In the meantime Devendra 
Singh brother-in-law `of Aidal Singh 
Surendra Bhardhwaj and Shiv Kumar 
Sharma arrived there. Krishnapal 
Singh Tyagi recognised him and made 
an attempt to save him. Thereafter 
Virendra Singh went to Manmohan 
Suman and told him the details relat- 
ing to the incident near the coal depot. 
Virendra Singh brought Manmohan 
Suman to the coal depot for having 
a- settlement of the unfortunate dis- 
pute which had arisen. Thereafter 


Navin Dutt- 


Similarly - 


“Maro salon ko”. 


f a 
a 


(Grover J.) A,LR. 

Suman and:Virendra Singh went to 
the station for ‘having: a cup of tea. 
After having . tea they went to the 
room of Santosh’Kumar who was busy 
talking to Daya Shankar” Sharma, 


- Babu Ram Yadav and Netra Pal Singh 


who. - were:.present ..in ~ his room. 


‘Santosh Kumar said that he had gone 


with some friends to Virendra Singh’s 
room and he had an altercation with 
the ‘mother and the sister Usha of 
Navin and Pravin who were also pre- 
sent there. At about 10 p. m. Virendra 
Singh accompanied by Santosh Kumar 


-Baburam Yadav and Daya Shankar 


Sharma came in front of the coal 


depot. All the four appellants came 
there and said “Salas should -be 
beaten.” The words in Hindi are 


I Upon this Devendra 
Singh caught hold of Santosh Kumar 
by his neck and then fired a pistol 
shot at his abdomen. Shiv Kumar 
assaulted Daya Shankar with a knife 
which caused an abrasion near the 
elbow and tore his bush-shirt. Santosh 
Kumar died as a result of injuries 
received from the pistol shot. 


2. When Virendra Singh ap-. 
peared as P. W. 1 he gave some more 
details which furnished the reason for 
the quarrel between the appellants on 
the one hand and Virendra Singh, 
Santosh Kumar and their companions 
on the other on the fateful evening. 
The real reason was that some days 
prior to the incident Usha who was 
also a student of the Dharam Samaj 
College was going back home from the 
College. Some boys were standing at 
the gate along with Virendra Singh 
who called her “Usha Delux”. She 
apparently complained about it to 
Navin and Pravin who were her 
brothers and it was for that 
reason that Navin admonished 
Virendra Singh on the evening of the 
occurrence and asked him to stop-doing 
“badtamizi”. It is unnecessary to 
mention the other additional . matters 
except two. One was that Santosh 
Kumar had told him about the row 
which he had on the same evening 
with Usha and her mother in the 
presence of Navin and Pravin. 
Virendra Singh had been told that both 
the women had called him and his 
companions “goondas”, The other is 
that before the shot was fired by 
Devendra Singh, Navin pointing out 
towards the complainant party. said ta 


1971 
Devendra Singh “ill the: salas” Galon 
‘ko mardo).. A 


-3 pene oegunst for 
Devendra Singh. has Diada ah atzempt 


to find fault with the medical evi-- 


dence. It. has been pointed ’ out_ that 
according to: Dr.-G.. D: Agarwal =,- W. 
4 the area which was blackened and 
scorched was not given. The coctor 
had ‘clearly stated that Santosh Kumar 


deceased had gunshot wound with. 


inverted margins. on the upper and 
middle part of abdomen above the 
navel. The wound was directed sight- 
ly upwards, backwards, horizzmtal, 
piercing the stomach wall and coming 
out on back part. In cross-examina- 
tion he could not say definitely as to 
the distance from which firearm might 
have been used but it was probable 
that it had been used while it was 
touching the body. ‘The criticism on 
. behalf of the appellant is thet the 
` area which was. blackened and 
scorched was not- given-in a precise 
manner .by the doctor. The doctor, 
_ however, explained. it by saying. “I 
have not mentioned the are. of 
blackening around ‘the injuries which 
may mean that there might not have 
been any area of it and scorching and 
blackening might have been on the 
wound. alone.” We do not consider 
- that there is any force or substar:ee in 
the suggestion that eccording to the 
medical evidence the pistol was not 
fired from close proximity ta the 
abdomen. 


4, Now the evidence whic has 
been given by Virendra Singh P. W. 1, 
Manmohan Suman F. W. 2 and Daya 
Shanker P. W. 3 who are eye witness- 
es clearly establishes that Sartosh 
Kumar was shot in the region cf the 
abdomen at point blank range bz ap- 
pellant Devendra Singh. That evi- 
dence has been. believed by the 
Courts below and we do not find any 
such infirmity in their testimony 
which may persuade us to discard it 
altogether. The only question is 
whether he should have been award- 
ed the extreme penalty of law in the 
entire circumstances which have been 
disclosed. The version given by 
Virendra Singh P. W. 1 that Sazttosh 
Kumar came with him and two cthers 
also came because Santosh Krmar 
wanted to take milk does not carry 
conviction. Santosh Kumar only a 
little earlier had had an exchang= of 
hot words with the mother and sister 
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of Navin and Pravin. He could have 
easily apprehended that the pacty of 
the accused would be in an angry mood 


and that he should avoid going that 
side. Nevertheless he persisted. in 


. going with Virendra Singh and there 
-were two other companions with him, 


namely, Manmohan Suman P. W. 2 and 


-© Daya Shankar P. W. 3. These four 


persons who were all young bcys do 
not appear to have gone towards .the 
coal depot on as innocent a mission as 
Santosh Kumar’s desire to ‘have milk. 
It seems to us that all the true facts 
of the incident. which led 
shooting of Santosh Kumar heve not 
been fully brought to light Ey the 
prosecution. It is quite possible that 
some such incident happened again 
which led to Devendra Singh taking 
out -the pistol and shooting Santosh 
Kumar, In such a situation the sen- 
tence of death ought notto have been 
imposed on Devendra Singh. We con- 
firm his. conviction under Section 302, 
Indian Penal Code, but impose a life 
sentence instead of. the sentence of 
death. His conviction and sentence 
under Section 324 read- with Section 34 
cannot be sustained. He. is acquitted 
of that charge, 


5. As regards Shiv Kumar ap- 
pellant he has been rightly convicted 
under Section 324, Indian Pena. Code, 
but his conviction under Section 302 
must be set aside. The pros2cution 
has failed to establish the drcum- 


stances in which Section 34 of the -> 


Indian Penal Code would become ap- ` 
plicable. Although in Court Virendra 
Singh P. W. 1 and the other witness- 
es tried to make out a case of common 
intention on the part of all the appel- 
lants to kill Santosh Kumar but the 
first information report leaves no room 
for doubt that all that they intended 
was to give him a beating. It was 
Devendra Singh who took it imto his 
head to shoot Santosh Kumar. Shiv 
Kumar, howeyer, did inflict injuries 
with the knife but he could not , be 
attributed the common intention of 
shooting the deceased. He is, there- 
fore, acquitted of the charge under 
Section 302. As regards apdellant 


-Pravin Dutt he neithér said nœ did ` 


anything which would show the 
common intention of committing the 
offence under Section 302 or Section 
324. It has already been mertioned 
that according to the first information 


_report it was only Navin who sa-d that 


io thej. 


intention: of either - Devendra: 
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the. “salas” should be beatem. 
Pravim is; therefore, acquitted of both 
the charges: 

6. As: regards: Navin all that 
he said wasi that: a‘beating should: be 
giver, ` 
Sing 
who -shot: Santosh Kumar or of Shiv 
Kumar who inflicted. the. knife injury 
on Daya. Shanker. P. W: 3:-- He could 
only be sentenced: for an offence under 


‘ Section: 323' read. with Sections: 107 and 
' F14 of the Indiam Penal: Code: 


do not consider that the ’ sentence 
which has already beem imposed om. 


: him ‘onder æ different: section is ex- 


- Respondents; . 


cessive and we maintain the same. 
T. ` The appeals. are: consequent- 


‘Ty alowed- to the extent and the 


manner indicated: above. 
eee partiy allowed. 





AR TITE SUPREME COUET 1762. 
(V 58 C 367) 

J. M. SHELAT, I.. D.. DUA AND 

V. BHARGAVA, JJ. i 
. `D. N. Chanchala, ete, Petitioners 
v. The State of Mysore: and. others, 
Ku. N. Vasundara 
In W. P. No. 621 of 1970). Intervener. 
Writ Petns.. Nos. 618 to 622 of 

1970,. D/- 3-5-L97I. 


. (A), Education —. Mysore Medical 
Colleges (Selection: for Admission) 
Rules. (1970). —- Validity — Rules cam 
not be challenged for providing. for 
requirements ' over -and above. the. 


| minimum: qualifications laid: down. by 
the Universities. in the State. for- eligibi- 
. lity for admission — C. As. Nos, 21614 


and 2161-B of 1970, D/— 11-2-1971 
(SC), Rel. on.. (Para. 18) 


' A: candidate may have the mini- 
mum. qualification so: as to: make him 
eligible for entrance im a particular 
faculty.. That does not mean that his 
being eligible necessarily makes: him 
entitled to admission. in that faculty, 
for, admission -can: only 
surate with: the: number of available 
seats in such faculty. » (Para 15) 


_ The medical colleges in. question 
are not. university colleges but have 
been set. up: and are being’ maintained 
by the State Government. from out. of 
publie funds.. Since they are affiliat~ 
ed to one. or the other of the three 


EO/EO/C287, 281/71/CWM/P, 


D. N. Chanehala. v. State of Mysore | 


He did not share the common . 


But we. 


be. commen- 


_@ more. meritorious one, 


ALR. 
Universities: in the State, the Govern 
ment cannot frame rules or act: in- 
consistently with the. ordinances or the 
regulations of thé. Universities. laying. 
down. standards: of eligibility: ` Since 
the rules for selection. applicable to the . 
colleges. run. by’ the: Government. do. 

not. suffer from any constitutional ‘or 


‘Tegal infirmity they cannot. be challeng= 


ed as the .Government.. can regulate 


D to its: own institutions. 


. Paras’, 16° and 18)) 

` (BY Education. —- Mysore ‘Medical: 
oie (Selection...: for Admission} 
Rules: (1970), Rule: 9, (1) — Constitu- 
tionality — University-wise: distribu- . 
tiom, of seats in. the Government 
Colleges is. not violative: of Article 14 
of Constitution. —: (X-Refi: — Con- 
stitution. of India, Article. 14)" — AIR. 
1968 SC. 1012 & AIR. 1971 NSC 171, 
Distinguished... ,. s2 (Para 22); 
The- candidates: . passing: through 
the qualifying, examination-held by a - 
University form, a class by themselves. 
as distinguished: from. those passing, 
through.such examination: from the 
other two Universities: in the State ~ 
Such: a. classificationhas ‘a reasonable 
nexus with. the object.. of the -rules 
namely to caterto the needs of candi- 
dates.) who. would: naturally look. to: 
their own university to’ advance their. 
training: im: technical studies.. ; 
(Para 29) 


Such a. basis for selection has: nofi 
the. disadvantage of district-wise. or 
unit-wise selection as any student. from 
any part of. the State can. pass. the 
qualifying, examination. in any of the 
three Universities. irrespective of the 
place of his birth. or residence. Fur- 
ther, the rules confer a discretion om 
the selection. committee to admit cut- 
siders upto 20% of the: total available 
seats in any one of these. colleges, 
i e., those: who: have: passed the equi~ 
valent examination held by any other . 
University’ not: only in the State ‘but 
also elsewhere in India. (Para 22): 


The fact that. a candidate. having, 
Tesser marks: might obtain: admission. at. 
the cost. of - another having, higher 
marks. from. another’ . University does. 
not necessarily mean that a less meri- 
torious: candidate: gets advantage ever 
As. is well 
known, different Universities have 
different. standards: in the: examinations. 
held: by: them.. (Para. 22) 


(€): Education: = Mysore Medical 


_ Colleges: - (Selection. for. Admission} 


A971 


Rules (1970); Rule A = Constitu-iona- 
Tity — ‘Setting apart 60. seats ‘et. the 
disposal of Government is ‘not a ‘re- 
servation’. within Article 15 af Con- 
stitution byt laying down. sources for 


selection necessitated ‘by’ .overciding: 


. considerations such, as obligations to- 
wards those who serve the interast of 
country’s security, 


obligations and the like... No, abjec- 


tion, therefore can be taken or the 


ground that if is excessive. (X-Refs 
Constitution of India, Article: 15) Ct 
(Paras 23, 24) 
. (D) Education : ee "Mysore Medical 
Colleges (Selection -for Admission) 
Rules (1970), Rule 5 — Constitation- 
ality — Reservation of 48% of seats 
Hor scheduled castes, scheduled tribes 
and for- socially and educatienally 


backward, lasses, though: apparently ` 
appearing ‘on high :side held vot viola- 


five of: Article 15.(4) of Constiution 
as it had not been shown as wareason- 
_ ably excessive — (X-Ref.: — Corstitu- 
tion of India, Article 15 (4) — AIR 
1971 NSC’ 11 & AIR £963 SC 649, 
Rel. 0n.. (Paza 24) 

> (BE). Education - a Mysore Medical 
Colleges (Selection for Admission) 
Rules (1970), Rule 3 —- Residext 


_ by the provision must prima facie have 
an element. of continuity or. regularity 


in residence and would not mean , an. 


intermittent. stay, such as during the 
vacations. . - ' (Para 82) 

- Œ) Education: inseme . Mysore Medici 
Colleges (Selection fór. -Admission) 


Rules (1970), Rule 4 ¢(h) — Constitu-. 
tionality — Provision making reserva- - 


tion. for children. of political jsuferers 
- is mot : unconstitutional -— ‘The defini- 
tion of . political sufferer not only 


makes the children of such suferers. 


distineuishable from the rest but such 
‘ classification thas reasonable nexus with 


the. object of the xules to makes: just - 


. and fair distribution of.seats — AIR 


1969 Raj 182 and observations ir ATR - 


1961 Madh Pra .247, Overrul2d.— 

(X-Ref.: — ‘Constitution of India, Arti- 

‘eles 14 -and 15 (4) (Per- maaan) — 
(Dua, J. doubted the validity but final 

opion on the question not expressed). 
_ (Paras 43 and 50) 

‘The EEN underlying Article 

15 (4) is that a. preferential treatment 

can validly be. given because the 
socially and - „educationally backward 
Glasses -need itiso that in course of 
time they Stand in egual position with 


D. N.: hanchala v: State of Mas 


certain reciprocal. 


oF j 
the State — Residence as. contemplated. 


o 5. C. 1763 


the more Avaa iore of the 
society. - (Para 43) 


- Ib is nót amproper to apply that 
principle -to those “who ‘are héndicap- 
ped. but do.not fall under Article 15 
(4). . Thus it äs not unreasonable’ to 


. extend that ‘principle to ‘the children 


‘of political sufferers who in conse- . 
quence of their participation in the 
emancipation ‘struggle ‘become un- 
settled in Jife and in some cases 
economically ruined. (Para 48) 
(Cases ‘Referred: Chronological Paras 
(1970) ATR 1971 NSC 171 (V 58) 
_ = W. Ps. Nos. 285 and 314 -cf 

: 1970, D7 :23-9-1970, Periakarup- 

pan ‘v. State of: Tamil Nadu - 

20, 21, 24 

41971) Civil Appeals ‘Nos. 21561-A 

and 2161-B of 1970; D/- 11-2- ` 
T1971 (SC), State of Andhra 
Pradesh v. Layu Narendranath “48 
(1970) ATR 1970.SC 35 (V 57) `, 
~ = 1970-1 SCR 413, ‘Chitra (Ghosh 

v. Union of India | 
(1969). 17 Law Rep ‘110 (Mys), 


Anil Kumary. Mysore State 42, 
(1969) ‘ATR 1969. Raj: 182 (V 56) ; 
= 1969 Raj LW 285, Surendra- 

-umar v. ‘State “of Rajasthan- 40 


(1968) ATR 1968 -SC 1012 (V 55) 
== 1968-2 SCR 786, P. Rajendran 
v. State of Madras 20, 21, 22, 47, #8 
(1968) AIR 1968 Pat 3 (Ww 55) 
= TLR 46 Pat 616 (FB), 
` Umesh ‘Chandra. ‘Sinha v. y. N. 
Singh - 
(366) ATR 1966- Tys 40 {y 53) 
= 1965-2 Mys LJ 571, Subhashini 
v. State of Mysore - 
(1962) ATR 1964 Ker 316 (V 51) 
= 1964 Ker LJ 498, State of ` 


Kerala v. R, Jacob Mathew -A 
11963) ATR 1963 ‘SC 649 (V 50) 
- = 1963 Supp (1) SCR 439, M. R. 
Bälaji: v. State of Mysore I y 


24. 
(1961) ATR 1961 Madh Pra 247 

W 48) -= 1961- Jab LJ 362, 

Ramchandra Ye State of Madhya 

‘Pradesh: ` . AL 
> -Mr qt S Mr, Vinest 
‘Kumar and oo Bindra Thakur, 
Advocates, (In W. P. Nos. 618 and 620 
to 622 of 1970) and Mr. S. K. Venkata- 
ranga, Sr.' Advocate (Mrs. Shyamala 
Pappu, Mr. Vineet Kumar and Miss 
Bindra Thakur, Advocates with him) 
(in W. P. No. 619 of 1970); for Peti- 
toners: Mr. Niren De, Attorney Gene- 
zal for India, (M/s. R. €. Mahindra 


: and & P. r Advocates with him} ' 


22, 42, 48, AQ 
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(for Nos. 1 and 2) (In W. Ps. Nos. 618 
and 620 to 622 of 1970) and Mr. Sunder 
Swami, Advocate General for the 
State of Mysore (Mr. S. P. Nayar, 
Advocate, with him), (for Nos. 1 and 
2) (In W. P. No. 619 of 1970), for Res- 
pondents; Mr. R. B. Datar, . Advocate 
for Intervener (In W. P. No. 621 of 
1970). 

The Judgment of the Court was 
delivered by i 

SHELAT, J. (for himself and 
on behalf of Bhargava, J.) 
These five petitions have been filed by 


~— 


candidates who failed to be selected: 


for admission in Government Medical 
Colleges in the State of Mysore and 
challenge the validity of the Selection 
Rules framed by the Government. 
Since they raise common questions, it 
is expedient to deal with them together 
- and dispose them 
judgment. Writ Petition No. 619 of 
1970, we were told by counsel, is the 
most comprehensive of them all and 
therefore we shall deal with it first 
and as typical of the rest. As the rest 
of the petitions raise the same gues- 
tions, it is not necessary to deal’ with 
each of them. separately. Writ . Peti- 
tions Nos, 621 and 622, however raise 
certain additional questions which will 
be dealt with to that extent separate- 


ly. y 

2. | Writ Petition No. 619 of 
1970: 

The petitioner in this Writ Petition 
passed the Secondary School Leav~ 
ing examination in March 1968 obtain- 
ing first class marks. In March 1969, 


_ she passed the Pre-University Course ` 
_ Examination held by the Bangalore 


University securing 67.-per cent marks 
in optional subjects, namely Physics, 
Chemistry and Biology,. and 71 per 
cent marks in the aggregate. Her father 


. having retired at Dharwar, she prose- . 


cuted her further studies for B.Sc. 
Part I examination in the Karnatak 
' Science College, Dharwar, 
` affiiated to the Karnatak University. 
She passed the B. Sc. Part I examina- 
-© tion held by that University securing 
once again a first class. - 

3 Under Ordinance 144 (c) of 
the Karnatak University a student hav- 
ing passed the B. Sc. Part I examina- 
tion with Physics, Chemistry and 
Biology as his optional subjects would 
be eligible for admission fo 4a 
medical course provided he has obtain- 


ed the minimum marks prescribed for . 


admission to that course from time to 


of by a common ` examination, 


a college | 


A.LR. 


time. The petitioner having obtained 
first class marks.in the B. Se. Part I 
examination was, therefore, eligible 
for admission to the medical course 


_in the medical colleges affiliated - to 
‘that. University. - 


4, There are three Universities 
in Mysore State, namely, Karnatak, 
Mysore and Bangalore Universities. 
All the three Universities hold Pre- 
University course examination, the 
passing of which makes a student 
eligible for admission to courses lead- 
ing to University degrees. But, where- 
as the Karnatak University requires 
the passing of B. Se. Part I examina- 
tion leading to M. B. B. S. as the 
minimum qualification for being eligi- 
ble for medical course, the other two 
Universities require the--passing of 
what is called the. .Pre-Professional 
which is equivalent to 
B. Se. Part I leading to M. B. B.S. - 
degree of the Karnatak University. 


5, The State of Mysore con- , 
ducts four medical colleges; the Gov- 
ernment Medical College at Mysore, 
which is. affiliated to the Mysore 
University, the Government Medical 
College at Bangalore, which is affiliat- 
ed to the Bangalore University, and 
the Karnatak Medical College at Hubli 
and the Government Medical College . 
at Bellary, which are affiliated to thè 
Karnatak University. All’ the four 
medical colleges together have 765 
seats in the aggregate. Besides these 
four. institutions, there are also . pri- 
vate managed medical colleges aft 
Manipal, Davangere, Belgaum ‘and 
Gulbarga with 120 seats in each’ of 
them, admission upto 10% therein 
being ` under the control | of the Gov- 


. ernment. 


6. The State Government has 
framed rules, called the Mysore 
Medical Colleges (Selection for .Ad- 
mission) Rules, 1970 regulating admis- 
sion to Government medical colleges 
and for a certain number of seats 
specified therein in each of the -said 
private medical colleges. Under those 
rules, the selection for admission to 
the -Government medical colleges as 
also for the seats under the control of 
the Government in other colleges is 
entrusted to a selection committee con- 
stituted by the.Government. 

' 4, Tw accordance with the said 
rules, the petitioner applied to the 
selection committee for admission to 
any one of the medical colleges affiliat- 
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ed to the Karnatak University: She 
was, however, not selected. For. ap- 
preciating the reasons why the. com- 
mittee could not select her, one has 
first to examine the said rules framed 
by the Government. - 


8. These rales are annexure 
3? to the writ petition. Under Rule 1 
(2), these rules are to apply for selez- 
tion for admission to the Pre-Profes- 
sional/B.Sc. Part I Course leading. to 
M. B. B. S. in the said Government 
medical colleges and to 59 seats in the 
aggregate in the four private medical 
colleges mentioned therein. The ez- 
pression “the Pre-Proiessional/B.&c. 
Part I Course’ leading to M: B. B. g” 
has been used in sub-rule (2) of Rule 
1 to mean Pre-Professional course in’ 
Bangalore and Mysore Universities, 
and B.Sc. Part I course - leading -to 
M. B. B.S. in the Karnatak University. 
The scheme under the rules is that. on 
passing the Pre-University Course exa- 
mination a pupil becomes eligible to 
apply for admission to the Pre-Profes- 
sional Course in Bangalore and Mysore 
Universities and to the- B.Sc. Part I 


Course leading to M. B. B.S.. in the. 


Karnatak University, the common 
qualification for eligibility to both the 
said courses in the three Universities 
being the passing of the P. U. C. exa- 
mination. Rule 2 prescribes the quaii- 
fication for eligibility. Under this 
rule the candidate must Have pass=d 
the P, U. C. examination or the XI 
standard of the Higher Secondary 
Schools examination of any University 
established by law in India.or of any 
institution recognized by . the Stete 
Government, or an equivalent exa- 
mination with (i) Physies, Chemistry 
and Biology, or (ii) Chemistry, Botany 
and. Zoology as optional subjects, or, 
as provided by Clause (b), who is a 
graduate of any University with {i) 
Physics, Chemistry and Biology, or 
(ii) Chemistry, Botany and Zoology as 
optional subjects. Such a candidete 
must have. obtained specified per- 
centage of marks. and .must be within 
the age limit prescribed by the three 
Universities. Under Rule 2, therefoze, 
there are two categories of candidaies 
who only are eligible for  selecticn; 
(1) those who have passed the P. U. 
examination or an equivalent exami- 
nation, and (2) those who are građu- 
ates, having graduated with the cp- 
tional subjects specified therein.. The 
petitioner, not being a graduate, fell 


. deducting the number of seats 
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under the first category of candiates 
eligible for selection. _ 


9. Rule 2 (2) provides that out 
of the available number of seats, after 
set 
apart under Rule 4, 80 per cent of the 
seats shall be open for those who have > 
passed the P. U.C. examination and 20 
per cent for those who are graduates. 
Rule 4 sets apart in ali 60 seats for 
different categories of persons, name- 
ly, students: from Union territories 
and States where there are no medi- 
cal colleges, students from relatively 
less developed Commonwealth count- 
ries, cultural scholars and students 
under T.C.S. of the Colombo Plan 
and special Commonwealth Assistance 
Plan, students from Nepal, repatriates 
from Burma, Ceylon, Mozambique, 
children of Defence Personnel and Ex- 
Défence Personnel, students who have 
passed L. A. M.S. and L. U. W.S. lady 
students taking family planning pro- 
gramme, childern of political sufferers, 


‘and lastly, students from Goa. Rule 5 


provides that out of the number of 
seats available for allotment after de- 
ducting the number of seats set apart 
under Rule 4, 15 per cent shall be re- 
served for persons.- belonging to the 
Scheduled Castes, 3 per cent ‘shall be 
reserved for persons belonging to the 
Scheduled: Tribes and 30 per cent shall 
be reserved for persons belonging to 
socially and educationally backward 
classes.. Rule 7. (1) provides for the 
constitution of the Selection Commit- 
tee, and clause (2) thereof entrusts to 
the Committee the duty to’ select can- 
didates ‘possessing ‘the requisite quali- 
fication for admission to the said Pre- 
Professional/ B. Sc. Part I Course lead- 
ing to M. B. B. S. ‘Rule 9 deals with 


distribution of seats among the several 


colleges. Clause (1) thereof provides 
that seats in the general pool shall be 
distributed ` University-wise, that is, 
seats in Colleges affiliated to the 
Karnatak University shall be allotted 
to persoris passing from colleges affi- 
liated to-that University, and seats in 
Colleges affiliated to Bangalore and - 
Mysore Universities shall respectively 


‘be allotted to persons passing from 


colleges affiliated to. each such 


U.C.. University, provided ‘that not more 


than 20% of the seats in. the colleges 
affiliated to any University may, in 
the discretion of the Selection Com- 
mittee, be allotted to students passing 
from colleges affiliated to any other 
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University in the State or elsewhere 
in India. -The rest of the. rules do not 
affect the petitioner’s case, and there- 
fore, need not be cited. 


10. ‘Briefly, the effect of TR 


rules is that the qualification for selec- 


. tion to -the Pre-Professional Course, as 


it is known in Mysore and Bangalore 
Universities, or B. Sc. Part I Course 
leading to M. B, B. S. in the Karnatak 
University, is that-the candidate has 
either passed the P. U. C. examination, 
or is a graduate having had ‘the afore- 
said optional subjects. : The selection 
is . to be made by the selection 


- committee under R. 7 (2) for admis- 


sion ‘to. the Pre-Professional/B.Sc. Part 
J leading to M.B.B.S. A student gett- 
ing admission to the. aforesaid. course 
has thus to pass the ` Pre-Professional 
examination held bythe Mysore ‘and 
Bangalore Universities, or B.Sc. Part T 
Teading to M.B.B.S. examination held 
by the 
only after passing this examination that 

a candidate can prosecute: the regular 
M B: B. S. course. . The common qua- 
Tification for being selected. for the 
Pre-Professional or B. Se. Part I.-lead- 
ing to M.B..B. S. degree being . the 
passing of the- P. U. C, examination or 
of being a graduate, passing of B. Se. 
Part T examination by a student is ir- 
relevant, as the marks. . counted ‘for 
selection: are those obtained. by him 
either in P. U. C. examination or the 
B. Se. examination. As . already stated, 
Rule 2 (2) sets apart upto 20 p.c. 
of the seats for «those. who. are 


graduates, ` ie„ those, who have 
obtained B. Se. degree. “A «student 
- passing the P. U. -C ‘examination 


or an: examination equivalent to that 
examination can. branch’ off either to 
(1). Pre-Professional/B. .Sc..Part I lead- 
ing to M. B. B. S. or (2). B. Sc. degree 
course. Under the ‘rules no direct 
admission to M..B. B. S. course is 
possible because every ‘student, wishing 
to take up that course has first to. be 
selected for the-Pre-Professional/B. Sc. 
Part I leading to M: B. 
and pass the requisite examination in 
that course. g oe: al 


11. ` ‘Though, for purposes: Hae : 
`| selection, marks obtained at the 


P. U. C. 
examination or at the B. Sc. examina- 
tion only are taken into account and 
the passing of the B: Se. Part I- exa- 


` mination is for that purpose not rele- 


vant, there appears to be one advan- 
tage to a candidate who has ‘passed 


Karnatak . University. ,It. is. 


B.S. course . 


B. Se. Part-I examination with the 
prescribed optional subjects: held by 
the Karnatak Univérsity. That advan- 
tage, as: appearing from the additional 
affidavit filed by the petitioner’s father 
and the correspondence between him 
and the University authorities, is that - 
such a candidate, if selected, would be `. 
directly. admitted. to the M. B. S. - 
degree course in the medical aes 
affiliated to the Karnatak University. 
It is-not- necessary to say anything 
about what happens in the other uni- 
versities since we are for the present 
not concerned with such a question. 


12. The second effect of these 
ae is that if a. student has passed 
U. C. examination held.by a 
anala university, such a student 
is; by. virtue of Rule 9 (1), eligible for 
admission in the medical college or 
colleges affiliated to that university. 
The Selection Committee, however, . 
has the discretion to allot seats, upto 
20%. of the seats- in the colleges ‘affi- 
Tliated ‘to a university, to students 
passing from colleges affiliated to any 
other” university in the State or even 
elsewhere in India. . 


Ae. Consequently, ` i the, 
toner having passed her P. U. 
mination -from Bangalore: 


` peti- 
C: exa- 
University 


..could apply for ‘admission in a medical 


college affiliated to that university. IE 
she were to apply for admission in a 
medical college affiliated to the Kar- 
natak University she could only be 
selected to a seat, from among seats . 


-upto the’ maximum’ of 20% of. seats 


Jeftin: the discretion of the Selection 
Committee as provided -by R. 9: (i). 


It is true that’. she had. ‘got 67 p.c. 


marks in optional subjects in the P. U. 


C. examination and students with lesser 


number of marks; but “passing ` from 
colleges affiliated ` to: the Karnatak 


‘University, got “admission. But that 


was because she had passed ‘the P. U. 


_C. examination held by the Bangalore 


University and wanted admission in a 


‘medical college affiliated to another 


university, namely, the Karnaka Uni- 


versity., 


14 İn view of this consequence, 
counsel for the petitioner made three 
submissions; (1) that’once the peti- 
tioner was. eligible for admission to a 
medical college affiliated to the Kar- 
natak University according ` to the 
Ordinances of that university, the- State 
Government could not make rules, the 
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effect of which was‘to deprive her of 
admission: (2) that the universitywise 


distribution of seats provided under R. 9 


(1) was discriminatory and being with- 
out any rational basis violated Art. 24 
of. the. Constitution; and (3) that the 
reservation of seats under Rr. 4 and 5 
for the various. categories of persons 
set out therein was far more excessive 
than permitted: by the decisions. of this: 
Court and was in violation of Art.. 15 
(4). Consequently, Rr. 4 and 5 laying 
down .such reservation saould be. held 
invalid. : 


15. We propose ‘to deal with 
these submissions in the. order in 
which they were placed before us by 
counsel. As seen earlier, there are 
two sets of provisions dealing with the 
teaching of medical courses. The first 
consists of Ordinances of the universi- 
ties, and 'the™-second consists of the 
rules framed by. the: Government fr 
selection of candidates for admission to 
the Pre-Professional/B. Sz, Part I lead- 
ing to M. B. B. S..degree. The Orci- 
nances framed by the taree universi- 
ties are made under the different Uni~ 
versities Acts sétting up those univer- 
sities and under the powers reserved 
to them under them. These Ordinan- 
ces are made for the purposes set out 
in those Acts and for carrying out these 
purposes. One of such purposes would 
be the maintenance of 2zertain acade- 
mic standards in the various faculties 
taught in the colleges affiliated to tre 
universities. For the purposes: of 
maintaining such standards the univer- 
sities Jay down certain minimum qua- 
lifications for eligibility for entrance 
in those faculties. These - Ordinances 
and regulations made under the Acts 
lay down the minimum qualifications 
required for eligibility and are not to 
be confused with rules for admission. 
A candidate may have the minimum 
qualification so as to make him eligi- 
ble for entrance in a particular facul- 
ty. That does not mean that his being 
eligible necessarily makes him entiil- 
ed to admission in that faculty, for, 
admission can only be ` commensurate 
with the number of available seats in 
lsuch a faculty. 


16.. The. medical alipi in 
question are not university colleges kut 
have been set up and are being main- 
tained by the State Government from 
out of public funds, Since they ere 
affiliated to. one or the- other of the 
three universities, the Government cen- 
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not frame rules or act’ inconsistently 
with the ordinances or the regulations 
of the universities laying down stan- 
dards of eligibility. It is nobody’s case 
that the Government has made rules} — 
which are in any way inconsistent with] . 
the rules. for eligibility laid down - -in 

such ordinances and regulations. 
- + 17. Since the Government has 


‘set up these colleges and maintains 


them, it has prima facie the power te 
regulate admission in its own institu- 
tions. Counsel for the petitioner point-, - 
ed-out to us no provision from the 
University Acts which deprives the 
Government of the power of making: 
rules for admission in its own colleges. 
That being so, it cannot be said that 
the Government has no power to regu- 
late admission in its own colleges or 
that because a student is eligible for 
admission under the University . ordi- 
nances, he automatically gets a right 
to admission which he can enforce in. 
a court of law. . 

18. The rules are limited to ad- 
mission to the Pre-Professional/B. Se. . 
Part I Course leading toM.B.B.S. 
degree in the Government medi- . 
cal colleges and in respect. of 59 
seats in the aggregate in the medi- 
cal. colleges run by private mana- 
gement. - The control. for admis- 
sion in respect of the 59 seats in 
the private.colleges must have been 
acquired by the Government with the 
consent of or under some agreement 
with those colleges by reason of their 
getting financial and other aid from 
the Government. So long as the rules 
for selection applicable to the colleges 
run by the Government do not suffer 
from any constitutional or legal infir- 
mity, they cannot be challenged as the 
Government can regulate admission to 
its. own institutions. The objection that 
it cannot, by such rules, provide for 
requirements over and above those 
laid.down by the universities for eli- 
gibility cannot be sustained. (see State 
of Andhra Pradesh v. Lavu Narendra- 
nath, Civil. Appeal Nos. 2161-A and 
2161-B of 1970 DJ- 11-2-1971 (SC) 
wherein the earlier decisions on this ~“ 
subject have been examined and fol- 
lowed.) 

19. The next contention was 
that R. 9 (1), which prescribes univer- 
sity-wise distribution of seats results 
in discrimination for it lays down a 
classification which is neither based on 
any intelligible differentia, nor has 


a rational nexus with the object 
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of the rules. The argument was that 
although there is one selection com- 
mittee for all the Government medical 
colleges in all the three universities 
and for the said 59 seats in private 


. colleges, students passing from colleges 


affiliated to a particular university are 
first admitted in Government medical 
colleges affiliated to that university 
and only seats upto 20% in each of 


~ such medical colleges can be allotted 


to outsiders in the discretion: of the 
committee, The result is that a stu- 
dent having higher marks than the 
last admitted student is deprived of a 
seat only for the reason that he had 
passed his P. U. C. ‘examination from 
a college affiliated to another univer- 
sity. According to counsel, such a 


“ classification has no rational basis and 


` 


has no reasonable nexus with and is in 
fact inconsistent with the very object 
of establishment of Government medi- 
cal colleges, namely, to train in medi- 
cine the most meritorious amongst the 


candidates seeking admission. 


20. In support of this conten- 


‘tion counsel relied on P. Rajendran v. 


State of Madras, 1968-2 SCR 786 = 
(AIR 1968 SC 1012), where Rule 8 of 
the selection rules framed by the 
Madras Government was struck down 
on the ground of its being violative of 
Article 14. Rule 8 provided that the 
seats available in the general pool, as 
also those reserved for the socially and 
educationally backward classes would 
be allotted amongst various districts 
on the basis of the ratio of the popu- 
lation of each district to the total po- 
pulation of the State. The contention 
wasthat distribution ofseats district- 
wise would result in denial of better 
candidates from being selected and 
candidates of inferior calibre getting 
selected only because they were born 
in that district where there were 
fewer candidates of good calibre. In 
defence of such a classification, two 
reasons were urged; (1) that if district- 
wise classification was not provided, 
candidates from Madras city would get 
a larger number of seats in proportion 
to the population of the State, elbow- 
ing out candidates from the districts, 
and (2) if selection was made district- 
wise, those selected from a district 
were likely to settle down as practi- 
tioners in that district, so that the dis- 
tricts were likely to benefit from their 


‘training. It was conceded that Art. 14 


permitted classification. But this Court 


A.LR. 


rejected the justification for the afore- 
said classification urged by the State 


.on the ground that the first meant that 


candidates from the districts, admitted 
to be of inferior calibre than candida- 
tes from Madras city, would stand a 
better chance of `selection, a result 
defeating the very object of selection, 
namely, to get the best candidates, and 
the second’ on the ground that it was 
neither pleaded: in the counter-affida- 
vit of the State, nor had the State 
placed any facts or figures justifying 
the plea that students selected district- 
wise would settle. down as medical 
practitioners in the respective districts 
where they resided. In Periakaruppan 
v. Tamil Nadu, W. Ps. Nos. 285 and 314 
of.1970 D/- 23-9-1970. = (AIR 1971 
NSC 171) a rule which provided. for 
distribution of seats unitwise and which 


. Set up different selection committees 


for each unit was ‘held to be bad on 
the ground that it did not differ much 
from the districtwise distribution 
struck down in Rajendran’s case, 1968- 
2 SCR 786 = (AIR 1968 SC 1012). 
Whereas formerly the distribution was 
districtwise, the system under attack 
established six units where medical 
colleges Were situate, namely, Madras 
city, Madurai, Chingleput, Coimbatore, _ 
Thanjavur and Tirunelveli. Though in 
theory the candidates had the liberty 
to apply for any one or more of those 
units, they were advised to apply to 
the unit nearest to their residence and 
were also informed that even if they 
were to apply to other units, their ap- 
plications would be forwarded to the 
selection committee of that unit which 
was nearest to their residence. The 
consequence of the unit system was 
clearly to confine the candidates to the 
unit nearest to their residence. 


21. It will be easily seen that 
the universitywise distribution of seats 
in the Government medical colleges 
has nothing in common with the dis- 
trictwise or unitwise selection struck 
down in Rajendran’s case, 1968-2 SCR 
786 = (AIR 1968 SC 1012) and Peria- 
karuppan’s case, W. Ps. Nos. 285 and 
314 of 1970 D/- 23-9-1970 = (AIR 1971 
NSC 171). In both the cases what was 
mainly objected to was that the selec- 
tion would have to be made on the 
basis either of the place of birth or 
residence and the candidate was con- 
fined to the medical college at or 
nearest to such a place. Such a basis 
for selection was held to have no rea- 


1971 


sonable nexus with the. object of the 
rules, namely, to select the most meri- 
torious amongst the candidates to have 
the advantage of such education. In 
Periakaruppan’s case, there was a fur- 
ther infirmity, in thal, ‘there wére 
several committees for selection result- 
ing in varying standards, thus defeat- 
ing the very object of screening the 
candidates with a view to give chance 
to.the best of them.. Both these deci- 
sions are distinguishable as the.basis 
on which the selection of candidates is 
sought to be made under the present 
rules is quite different in that & is 
neither districtwise nor unitwise, but 
is universitywise. Therefore, the in- 
firmities found in the selection rules 
in those two cases-and for which: they 
were struck down cannot be relevant 
in any scrutiny of the present rules, 
much less can they be relied upon for 
-an attack on them. . 


22. The three universities 
were set up in three different places 
presumably for the purpose of cażer- 
ing to the educational and academic 
needs of those areas. Obviously one 
university for the whole of the Siate 
could neither -have been adequate nor 
feasible to satisfy thos2 needs. Since 
it would not be possible to admit all 
candidates in the medical colleges run 
by the Government, some basis for 
. screening the candidates had to be set 
up. There can be’no manner of doubt, 
and it is now fairly well settled, zhat 
the Government, as also other private 
agencies, who found such centres for 
‘ medical training, have the right to 
frame rules for admission so long as 
those rules are not inconsistent with 
the university statutes and regulations 
and do not suffer from infirmicies, 

constitutional or otherwise. Since the 
universities are set- up for satisfving 
the educational needs oz different areas 
where they are set up and mecical 
colleges are established in those areas, 
it can safely be presumed that fhey 


also were so. set up to satisfy the needs . 


for medical training of those attached 
fo those universities. In our vew, 
there is nothing undesirable in ensur- 
ing that those attached to such univer- 
sities have their ambitions: to have 
training in specialised subjects, - like 
medicine, satisfied through colleges 
affiliated to their own universities. 
Such a basis for selection has not the 
disadvantage of districtwise or vnit- 
wise selection as any student from 
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any part of the state can pass the 
qualifying examination in any af the 
three universities irrespective of the 
place of his birth or residence. Fur- 
ther, the rules confer a discretion .on 
the selection committee to’ admit out- 
siders upto 20 per cent of the total 
available seats in any one of thes2 col- 
leges; i.e, those who have passed the 
equivalent examination held by any 
other university riot only in the State 
but also elsewhere in India. His, 
therefore, impossible to say that the 
basis of selection adopted in those rules 
would defeat the object of the rules as 
was said in Rajendran’s case, 1968-2 
SCR 786 = (AIR 1968 SC 107 2) or 
make possible less meritorious students 
obtaining admission at the cost of the 
better candidates. : The fact that a can- 
didate having lesser marks might 
obtain admission at the cost of another 
having higher marks from another 
university does not necessarily mean 
that a less meritorious candidate gets 
advantage . over a more meritorious 
one. As is well known, different uni- 
versities have different standazds in 
the examinations held by them. A 


. preference to one attached to one uni- 


versity in its own institutions for post- 
graduate or technical ‘training is not 
uncommon. Rules giving such a pre- 
ference are to be found in various uni- 
versities. Such a system for that rea- 
son alone is not to be condemred as 
discriminatory, particularly when ad- 
mission to such a university by passing 
a qualifying examination held by it is 
not precluded by any restrictive quali- 
fications, such as birth or resider.ce, or 
any other similar restrictions. In our 
view, it is not possible to equate the 
present basis for selection with those 
which. were held invalid in the afore- 
said two decisions. Further, the Gov- 
ernment which bears the financial 
burden of running the Government 
colleges is entitled to lay down crite- 
ria for admission in its own cclleges 
and to decide the sources from’ which 
admission would be made, provided of 
course, such classification is not arbi- 
trary and has a rational basis and a 
reasonable connection with the pbject 
of the rules. So long as there is no 
discrimination within each of such 
sources, the validity of the rules lay- 
ing down such sources cannot. b2 suc- 
cessfully challenged. (see ‘hitra 
Ghosh v. Union of India, 1970-1. SCR 


413 at p. 418 = (AIR 1970 SC 35). In 


1 


{from the other two universities. 
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our view, the rules Jay down. a valid 
classification. Candidates - passing 
through the qualifying. examination 
held by a university form a class. by 


‘|themselves as distinguished from those 


_such examination 
Such 
a classification has a reasonable nexus 
with the object of. the rules, namely, 
to cater to the needs of candidates who 
{would naturally look. to their own 
university to advance their training in 
technical studies, such-as medical 
studies. In our opinion, the rules can- 


passing through- 


nct justly be attacked on. the. ground ` 


of hostile discrimination’ or as being 
otherwise in breach of Article 14, : 


: 23. The Tast iiallenge ‘to: the 
validity of these rules was based on 
the allegation that they lay down eg- 
cessive reservation for certain cate- 
-pories of candidates. -As already stat- 
ae under Clauses (a) to (i) of Rule 4, 
sixty, out of the present. aggregate of 
765 seats at the disposal of the Gov- 
ernment, are set apart for the. various 
categories of persons therein mention- 
ed. As aforesaid, the Government is 


entitled to ‘lay down. sources from. 


which selection for admission would 
be made. A provision laying down 
such sources is strictly speaking not a 
reservation. It is not a reservation as 
understood by Article 15 against which 
objection can be taken on the ground 
that it is excessive.. The reservation, 
as contemplated by Article 15, is the 
one which 
Under that Rule, 15% reservation is 
for persons belonging to the Schedul- 


ed castes, 3% for Scheduled Tribes and. 


30% for socially .and educationally 
backward classes, that is to say, 48% 
in all against 690 available seats after 
deducting 60 seats set apart under 
Rule 4. But; setting apart 15 seats 
under Rule 4 (g) for candidates who 
take up family planning programme 
does. not constitute a reservation as 
any one of the-lady candidates can 
take up that programme. Therefore, 
the seats available for distribution 
would be 720, 48 per cent of which 
are reserved ‘under R. 5.. The ques- 
tian is whethér such a reservation is 
unreasonably excessive.. 


24. Tt was not disputed ‘that 
under Art. 15 (4) the State was en~ 
titled to make special provisions .for 
the advancement of socially and edu- 
cationally backward classes. It has to 


is made under Rule 5. 


ALR. 


be remembered that the object of Arti~ 
cle 15 (4) is to advance the interests of 
the society as a whole by looking after 
the interests of its weaker sections. 
But as stated in M. R. Balaji v. State 
of ‘Mysore, 1963 Supp (1) SCR 439 = 
(AIR -1963 SC -649) while making such 
a provision the rights and interests of 
the rest of the society are not to be 


‘absolutely ignored. . Consideration for 


the rest of the society and those who 
are its weaker elements have both to 
be kept in mind and taking the prevail- 
ing circumstances as a whole have to 
be adjusted. The impugned provision 
in Balaji’s case, made. reservations of 
68 per cent of the seats for the social- 
ly and educationally backward classes 
in medical and engineering colleges. 
Such a high . percentage was held to 


. amount almost to an exclusion of the. 


deserving and qualified candidates 
from other communities, which also. 
was not in the interests of the society 
as a whole. The Court there observed 
that in adjusting the:claim of both the 
weaker and the stronger elements the 
reservation for the former should ordi- 
narily be less than 50 per cent. al- 
though no inflexible percentage could 
be fixed and the actual reservation . 
must depend upon. the relevant pre 
vailing circumstances in each case. In 
Periakaruppan's case, W. Ps. Nos. 285 
and 314 of 1970 D/- 23-9-1970 = (AIR 
1971 NSC 171), 41 per cent reservation 
for the socially dnd educationally 
backward classes was. held not to be 
excessive. No-materials have been 
placed before us which would show 
that in the circumstances prevailing in 
Mysore State reservation made under 
R. 5 is unreasonably excessive. Sett- 
ing apart 60°seats under R. 4 is, as al- 


-ready stated, not a reservation but 


laying down sources for selection 
necessitated by certain overriding con- 
siderations, such as .obligations to- 
wards -those who serve the interests 
of the country’s security, certain reci- 
procal obligations and the like. The 
reservation under R. 5, though ap- 
parently appearing on the high side, 
not having been shown as unreasonab- 
ly excessive, the contention in regard 
to it must fail. 


- 25. These were the only three 
heads under which the validity of the 
rules was challenged. For the reasons 
set out-.above, none of them can be up- 
held. The writ petition, therefore, 
fails and has to be rejected. : 
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26. -Writ Petition No. 621 of 
4970: The petitioner here was born on 
‘August:2, 1954 at Bellary. Bellary nad 
become part of the State of Mysore 
on October 1, 1953 in. consequence of 
the reorganization of States. In April 
1954, her father, who. was till. then 
serving-as a Government servan in 
the State of Mysore, was transferred 
to Andhra Pradesh where he continu- 
ed to serve until his retirement fom 
service on June 11, . 1970. Accorcing 
to para (2) of.the petition, the peti- 
tioner was during this period with her 
father at Cuddappah in Andhra Pra- 
desh where he was serving:. In 1968- 
69, the petitioner passed her 8, S. D. C. 
examination at Cuddappah . obtaining 
first class marks. In:1969-70; she pass- 
ed her P. U. C.» examination from a 
Government college affiliated to Yen- 
kateswata University in Andhra. Pra- 
desh with Physics, Chemistry and 
Biology as her optional subjects, secur- 
ing.in those subjects 150 out of 200 
marks; ie, 75 per cent - ` ; 

27. sħe d 
an application for selection to a sest in 
‘any one of the medical colleges affili- 
ated to the Karnatak University. - 
interview card was issued to her waich 
bore No. K-20, which signified, that 


admission in a medical college affiiat- 
ed to the Karnatak University. On 
October 6, 1970, the Selection Com- 
mittee published a list of selected can- 
didates, but her name was not inc_ud- 
‘ed in the said list | `` 
“28, 
the last student admitted to the Bel- 
lary Medical College in the general 
- pool of seats, (that is from the balance 
of seats, after deducting from the. total 
number of seats, seats reserved .umder 
Rr. 4 and 5) had obtained less marks 
in the P. U. C. examination than marks 
obtained by her, that is, 295 out 450 
marks which would be 65.6. per cent. 
The last student admitted to. the Kar- 
natak Medical College, Hubli.had also 
obtained 295 out of 450 marks, ie. 
65.6 per cent. Both these students had 
. passed the P. U. C. examination eld 
by the Karnatak University. g 
29. The reason for non-irclu- 
sion of the petitioner’s name in. the 
said list given by the Selection Com- 
mittee was that she-.was not “a resi- 
dent) in the State of Mysore for not 
less than 10 years at any time pricr to 
the date of the applicetion for a seat? 


On July 22, 1970, she made’ 


' According to the petition,. 


as required by R. 3 of the said Rules. 
Rule:3 requires that to be eligible for 
selection, a candidate must be ‘a) a 
citizen of India, (by a person domicil- 
ed in the State of Mysore, and (c) a 
resident of the State for at.. least 10 
years at any time before the dete of 
application. Rule. 9 (1) provides that 
seats other than those reserved. under 
R. 4 shall be distributed university- 
wise, 1e., seats in.colleges affiliated to 
the Karnatak University shall be allot- 
ted to persons passing from colleges 
affiliated to that. university, and seats 
in colleges affiliated to Bangalore and 
Mysore universities shall respec:ively 
be allotted to persons passing from 
colleges affiliated to each such univer- 
sity. . That rule, however, has a pro- 
viso which lays down that not more 
than 20 per cent of the seats in col- 
Teges affiliated to any university may 
in the discretion of the Selection Com- 
mittee be allotted to students passing 


_ from colleges affiliated to -any , other 
i PERT in the State or elsewhere in 


dia, Thus, candidates applying for 
selection fall into two categories; (1) 
those having passed the P. U.. C. exa- 
inination: from. colleges affiliated: to 
that university to which a madical 
college in which admission is souzht is 


she was a candidate for:selection for’ @ffiliated, and (2) those having passed 


the P. U. C. examination or an equi- 
valent examination held by other uni- 
versities in Mysore State or even 
elsewhere. The petitioner, therefore, 
belonged to the second category inas- 
much as she was a candidate who had 
passed her P. U. C. examination not 
through a college affiliated to the Kar- 
natak University, but one ‘who had 
passed the P. U. C. examination from 
a university to which none cf the 
medical colleges in Karnatak was affi- 
liated.- ‘Therefore, the proviso to R. 9 
(1) would be applicable to her ard she 
would be eligible for selection only 
from out-of the 20% ~of the seats at 
the most left in the discretion of the 


Selection committee. `- 


- 30. No question relating to 
Rule 9, however; was raised. The 
ease, placed before us on bekalt of 
the petitioner, was that she. was a 
person who had a domicile in Mysore 
State and had resided in the State 
during the period- prescribed by R. 3 
and was, therefore, entitled to b= con- 
sidered along with: the . rest of the 
eandidates, Even assuming that to be 


. $0, the question. is whether she satis- ` 
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Hed the conditions. of 
tegards residence. 


31, Annexed to her applica- 
*ion for selection, dated July 22, 1970, 
‘was a certificate from the Tehsildar, 
Bellary, certifying that she had not 
only her domicile in Mysore State but 
that she had also resided in the State 
for a period of 10 years prior to the 
date of her application. In Column 13 
of the application, where particulars 
of institutions where the candidate 
had studied had to be given, it was 
stated that the petitioner had studied 
im Bellary during the years 1959 to 
1963, and thereafter, from 1963-64 to 
1968-69 in different institutions in 
Andhra Pradesh. We will assume, 
{though her father was in Andhra Pra- 
desh where he served from 1954 ‘to 
Zune 1970, that she was kept in her 
infancy in Bellary, the total period of 
her residence would prima facie: come 
to little less than 9 years, ie., from 
August 2, 1954, her date of birth, to 
1963. Therefore, the certificate obtain- 
ed from the Tehsildar, certifying that 
she had resided in Mysore for 10 years 
at any time prior to the date of her 
application, would appear not to be 


factually correct. 


32.. This difficulty, however, 
‘was sought to be got over by the affi- 
davit in rejoinder ‘filed by. her father 
in which it was stated that though the 
petitioner had been. studying in Andh- 
ra Pradesh after 1963, she used to 
come to the family house in Bellary 
during her vacations, and therefore, 
she must -be deemed to have resided 
eli throughout at .Bellary. Such an 
explanation, however, suffers from two 
defects: (1) that such a plea was made 
tor the first time in the affidavit in 
rejoinder in answer to the counter- 
effidavit filed by the respondents, and 
(2) that residence as contemplated by 
R. 3 must prima facie have an element 
of continuity or regularity in resi- 
dence and would not mean. an inter- 
mittent stay such as during the vaca- 
tions. - It would thus appear that the 
petitioner did not, notwithstanding the 
certificate of residence issued by the 
Tehsildar, comply with the require- 
ment of 10 years’ residence under R. 3. 
However, for the reasons stated here- 
efter it is mot necessary ` to go into 
these questions either as regards the 
facts relating to her residence in Bel- 
lary or the validity of R. 3 sought to 
be challenged in this petition. 


Rule 3 as 


ALR. 


33. It is true that the petitioner 
obtained in the P. U, C. examination 
held by Venkateswara University, 150 
out of 200 marks in optional subjects 
taken by her, but as her application 
itself shows, the total number of marks 
secured by her in that examination 
were 389 out of 600 marks, i.e., 65 per 
cent. Even according to her, the last 
student who secured selection for the 


Bellary Medical College had secured 


295 out of 450 marks, i.e., 65.6 per cent. 
The same percentage of marks was 
also secured by the last student admi- 
tted to the Karnatak Medical College, 
Hubli, both these students having pass- 
ed the P. U. C. examination held by 
the Karnatak University. Therefore, 
even irrespective of the fact whether 
she had qualified herself or not under 
R. 3, she could not have been selected 
for either of these two colleges in Kar- 
natak.. 

34, The argument that she had 


- been discriminated against in the sense 


that though she had secured 75 per cent 
marks she was not selected and others 
with lesser number of marks than 
those secured by her were selected for 
medical colleges affiliated to the Kar- ` 
natak University. was founded on a 
wrong premise. For comparison be- 
tween herself and the said two candi- 
dates ‘she took her marks in optional 
subjects only and apparently compar- 
ed them with the total marks obtained 
by the said two students in the whole 
of the P. U. C. examination. There 
was thus no comparison between per- 


-sons equally situated’ even as regards 


the number of marks secured by them. 
But apart from that, the result obtain- 
ed by a student in an examination held © 
by one university cannot be regarded 
as comparable with the result obtained 
by another candidate in an examina- 
tion held by another university. Even 
assuming that a conscious effort is 
made to equalise standards obtaining 
in different universities, such ‘standards 
depend on several human factors, | 
methods of teaching and examining, 
the syllabus in such universities ete. 
even though the subjects taught and 
examined were to be the same. It is 
well settled that a question of discri- 
mination can only arise in the case of 
persons equally situated. That the 
petitioner and those whom the Selec- 
tion Committee selected were equally 
situated cannot, from the facts above 
stated,.be assumed. Consequently, the 


1971 


argument that R. 3, by prescribing th> 
10 years’ residence in Mysore State as 
a qualification for -eligibility,.is arbi- 
trary and discriminatory becomes aca 
demic dnd'need not be gone into in th2 
present writ petition as the petitioner, 
even without insisting on that. qualit- 
cation, was not entitled to be selectec. 


35. In this view the petition 
cannot succeed and has to be dismiss- 
ed. a 

36. Writ. Petition No. 622 cf 
1970: The petitioner is a science gradt- 
ate having passed her B. Se. examine 
tion held by the Bangalore University 
in 1969. In that examination she secur 
ed 505 out of 1000 marks, ie., 50.5 per 
cent. On July 23, 1970, ‘she applied 
for being admitted to the Pre-Profes- 
sional Course in Medicine. Her name 
did not appear in the list of selected 
candidates issued by ‘the Selecticn 
Committee under the Rules for Sele> 
tion of Candidates for Acmission, 1970 
framed by the State Government. Ag- 
grieved by the non-inclusion of ‘her 
name, the Petitioner ' _ filed this writ 
petition. 


- 87%. Besides raising Sail dis- 
putes which are common to other writ 


petitions in the present batch, she rais- ` 


ed an additional issue challenging the 
validity of R. 4 (h) of the said Rule. 
As already stated, the rule provides 
for reservation of seats for different 
categories ‘of mga applying for 
selection and cl. (h) reserves 4 seats 


each in the medical colleges at Banga-. 


lore, Mysore and Hubli, and 3 seats in 
the Medical College at Bellary, in ell 
15 seats, for the “Children of Political 
Sufferers.” The petitioner did not 


challenge thè reservation of sests. 


made in this rule for other categorias 
of persons, such as children of Defenze 
Personnel ‘and pac Detenre Personnel, 
etc. 


38. The aneacs to the vai- 
dity of Clause (h) was two fold. It 
was, firstly, said that the expressions 
“political sufferer” and “the natioral 
movement for the emancipation of 
India” in the definition of a “political 
sufferer” are so vague and ambiguous 
that. it would be impossible to identify 
the category of persons for whcse 
benefit Clause : (h) -was framed, and 
consequently, there wculd be ample 
room for those administering these 
rules to resort to partizlity, discrinsi- 
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nation and favouritism. The second 


` objection was that the category of 


children of political. sufferers was 
merely fanciful, politically oriented 
and without any intelligible . dif- 
ferentia, and as such the classification 
had no reasonable nexus with the 
object of these rules. A number of 
decisions of different High Courts deal- 
‘ing with similar admission rules were 
cited for reinforcing the argument 
aie the uly. of Clause "a of 
e4. 


39. So far asthe first part oË 
the argument is concerned, it is diffi- 
cult to envisage the danger appre- 
hended -by counsel or to see the kind 
of vagueness or ambiguity complained 
of by him. The rule contains the 
definition of.a “political sufferer” as 
meaning a person who “on account of 
participation in the national move- 
ment for the emancipation of India” 
had suffered imprisonment. or deten- 
tion for a period- of at least six months, 
or had been awarded capital punish- 
ment, or had died while undergoing 
imprisonment ‘or. detention or was 
killed or became permanently incapa- 
citated by. police or military firing or 


-Jathi charge, or lost his “job, property 
or other. means of livelihood.” 


The 
definition is couched in clear and un- 
ambiguous language, besides contain- 
ing sufficient details, so as to distinc- 
tively identify the persons who would 
fall within it. The person must, have 
suffered incarceration whether as im- 
prisonment or detention, for a period 
of at least six months or been award- 
ed capital punishment, or must. have 
died while actually in detention or 
undergoing imprisonment, or killed or 
incapacitated: permanently by firing or 
lathi charge by the police or by the . 
military, or must have lost employ- 
ment, property or other means of 
livelihood. These should have been 
the consequences of his having’ parti- 
cipated in the national movement. for 
the emancipation: of India. - The 
“national movement” must obviously 
mean the late struggle for the freedom 
of the country from the alien British 
rule. The ambiguity, counsel com- 
plained of, in these words in the defi- 
nition . is difficult ‘to comprehend. 
There are ample details in the defini- 
tion not to leave any scope for arbitra- 
riness or discrimination in its appli- 
cation. to, a candidate who claims to 
be a child’ of the political sufferer en- 
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visaged by Clause (h) of the rule. We, 
therefore, turn to. the second part of 
the argument without detaining our~ 
selves any further`on the grievance of 
ai in the definition. 


40. - The. auscmene is that ‘the 
category. of ‘children of political. 
sufferers is arbitrary in the sense that, 


it is entirely politically ‘oriented, is” 


without any rational differentia and. 
has no nexus with the object of the 
rules. In support ‘of the argument 
against such a category, the case of 
Surendrakumar v. State, ATR 1969 Raf 


182 was cited. as an illustration where 


a_similar:-category’. had been struck 
down. The State. Government there 
had made reservation .of seats which 
was incorporated in the prospectus 
issued by -each of the:five . medical 
colleges run by the Government: 'The 
reservation -was challenged on ‘the 
ground .of its. infringing Article. 14. 
The reservation was in respect. of...5 
categories of candidates,- - namely, ‘(1) 
for foreign private students, cultural 
scholars and private students of Indian 
otigin domiciled abroad, (2) students 
migrating .from ‘Burma, (3) candidates 
from Scheduled. Castes. and.. Tribes 


belonging to Rajasthan, (4) ‘children: 


of Defence personnel: belonging : to. 


Rajasthan, and (5) children of political. 


sufferers who are ‘or were bona fide 
residents of Rajasthan. and -who had 
béen ‘to jail in any part of. India. 
Among other things, the reservation 
for children of political: sufferers was 


'. made the target of the challenge... The 
. High Court upheld .the challenge . on 
-> the grounds (1) that if the object was 
_ to afford. facilities to political sufferers, 


there was no reason ‘why. the . benefit 
was. restricted. to: the: residents ` of 
Rajasthan only, (2) that the expression 
‘political sufferer’ not being a term of 
art, opinions might honestly differ as’ 
to what sacrifices would be sufficient 
to clothe a person with the status: of 
political sufferer, (3) that the independ- 


-encé movement came to an end several - 


years ago, and therefore,.if any facili- 


ties were to be afforded to those who 


had suffered by their participation ` in 
it they could be given once only, and 
(4). that there was no justification for 
such a‘ classification as the only valid- 
classification could be for obtaining the 
best material for medical profession 


. and such a reservation could not 


achieve but on me contrary detest mal 
abject, cae 


j AILE. y 


. 41.. In two. other decisions, 
“Umesh Chandra v. V.. N. Singh, ILR 
46 Pat 616 = (AIR 1968 Pat 3 (FB)) 
and Státe- of ‘Kerala v: R. ` Jacob 
Mathew, AIR 1964 Ker 316 a provision 
authorising Special preference to. the 
children of .the employees of the 
University. who had rendered. meritori- 
ous service to the .University, 
provision for reservation for children . 
of. registered medical practitioners in 
modern medicine were struck down, 
the first on-the-ground that it would 
lead. to favouritism and patronage, and 
the second on the ground that. the 
classification” was not a. rational one. 
Ramchandra ` v. State of ‘Madhya 
Pradesh, AIR 1961 Madh Pra. 247 is 
yet ‘another case where the High 
Court, dealing with. ‘rules providing 
for 3% of the seats. for children of 
bona. fide political sufferers as defined 
in M. P. Freedom Fighters Pension 
Rules, 1959, observed, though it declin- - 
ed to set them aside où other grounds, 
that “the. preferential treatment ac- 
corded to them’ (the children of. politi- 
cal sufferers). is based upon irrelevant 
and wholly ` extraneous considerations 
because there is no rational relation 
between the political. suffering.of a 


person and the education imparted to -` 


. bis descendants in a medical college 
with the object of promoting efficiency ` 
in the medical profession. oe 


o, 42. On account of paucity - of 
institutions. . imparting training in 
technical studies .and the increasing 
number of candidates seeking admis- 
sion ‘therein, © there. is obviously the 
need for classification - to enable fair 
and equitable distribution of available 
seats. . The very decisions relied on by. 
counsel. for the petitioner implicitly 


‘recognise the “need for classification . 


and the power of those who run. such 


institutions,’ to lay down classi- 
fication. In Rajendran’s case, ` this 
Court impliedly accepted two 


sources of recruitment made under . 
the rules there.challenged, namely, (1) 
those competing for.seats ‘in the gene- 
ral pool, and (2) those from the social- 
Iy and educationally backward. classes 
for whom reservation permitted under | 
Article 15 (4) was made. What was 
struck down there was the district- 
wise distribution based on sheer resid- 
ence as that would defeat the very 
object of the rules, namely, the selec- 
tion of the best and the most meritori- 


ous from the two sources of recruit- 


and a- 


1971 


ment. . The power to lay down sources 
from which selection. would be made 
was- expressly, conceded to the Gov- 
ernment:.in 1970-1 -SCR 413 = (AIE 
1970. SC 35) this Court observing in 
that connection at pp..418-and 419 of 
the report that since it was the Gov- 
ernment which. bore- the.. financial 
burden of running the medical college, 


it. could .lay down the criteria 
for eligibility and. that from 
the -_ very: nature.. .of .- things 
it was not possible ; to throw 


the admission open to students from 
all over the country.. Consequently, 
the Government could. not be denied 
the right. to decide from. what sources 
admissions: would be.made.. The Court 


‘at. the same time emphasised that H 
the sources were properly classified, . 


whether on territorial, geographical ar 
other reasonable basis, the Court would 
refuse to interfere with. the manner 
and method of making the classifice- 
tion. The classifications there, made 
were in relation. to candidates - from 
Union territories other than Delhi, 
children of Central Government ser- 
vants posted in Indian missions abroad, 
candidates under the. 
and other international arrangements, 
scholars from Jammu and Kashmi-, 

ete. These classifications were found 
justifiable on one ground or the other 
and as based on intelligible differentia 


which distinguished. candidates fallixg 


within them from the rest. Tte 
Mysore High Court, in Subhashini .. 7, 
State of Mysore, AIR 1966 Mys 40 
similarly recognized that there — couid 
be valid reservations, apart from those 
permissible under Article 15 (4), that 
such reservations did no: necessarily. 
infringe the equality protection under 
Article 14 and held that classificaticn 
based on a lawful State policy was not 
violative of that Article. It uphe.d 
on this principle the reservation .for 
children of Defence Personnel/E=x- 
Defence Personnel as being clearly :n 
national interest, (See als» Anil Kumar 


v. Mysore State, (1969) n baw Rep i 


110 (Mys).) 


AB. Once thé power to lay 
down classifications or categories D 
persons. from whom admission is to 
be given is granted, the only question 
which would remain for consideration 
would be whether such categorisation 
has an intelligible. criteria and whe- 
ther it has a reasonable relation with 
the object for which the rules for 


. parting trafning in such subjects as 


-the University Regulations, ` 


Colombo Plan , 


ferential treatment can validly b 


«who -are handicapped but do not fall 
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admission. are made. Rules for admis- 
sion are inevitable so long as the 
demand of every candidate seeking 
admission’ cannot be complied with in 
view of the paucity of institutions im- 






















medicine. The definition of-a ‘politi-~ 
cal sufferer’ being a detailed one and 
in certain terms, it would ` be easily 
possible to distinguish children of such 
political sufferers. . from the rest. as 
possessing . the ‘criteria -laid- down by 
the definition. The object: of the rules 
for admission.’ can obviously be to 


distribution . can be.. 


to those who are handicapped and who, 
but for the preferential treatment 
given to them, would not stand a 
chance against. those who are not so 
handicapped. and are, therefore, in a 


given because the socially and gone 
tionally © backward ‘classes need it, 
that in course of time-they stand ` in 
equal position with the more advanced 


under Article 15 (4). Itis on such a 
principle that reservation for children 
of Defence personnel and Ex-Defence 
personnel appears to have been upheld. 
The criteria for such" reservation is 


and were at a disadvantage in giving 


facilities available elsewhere are and 
were not available. In our view it is} 
not unreasonable to extend that prin- 
ciple to the children of political suf- 
ferers who in consequence of their 
participation in the . emancipation 
struggle became unsettled in life; ` in 
some cases economically ruined, and 
were therefore, not in a position to 
make available to their children that 
class. of. education which would place 
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them in fair competition with the 
children of those who did not suffer 
from that disadvantage. If that be so, 
it must follow that the definition ` of 
‘political sufferer’ not only makes the 
children of such sufferers *distinguish- 


Jable from the rest but such a classifi- 


cation has a reasonable nexus with the 
object of the rules. which can be 
nothing else than a fair and just dis- 
tribution of seats. In our view, neither 
of the two contentions raised by coun- 
sel for the petitioner can be accepted, 
with the result that the writ petition 
fails and is dismissed. 


44. Writ petitions Nos. 618 and 


‘620 of 1970 raise questions similar to 


those dealt with hereinbefore. In ac- 
cordance with the reasons herein~ 
before given, they fail and are dis~ 
missed. 


45. The result is that. alt the 
five petitions are dismissed. In the 
circumstances of the case we make 
no order as to costs in any one of 
them. 

DUA, J. ` 46. I 
the judgment prepared by my learn- 
ed brother Shelat J. and I agree that 
all the writ petitions should be dis- 
missed with no order as to costs. I 
should, however, like, as at present 
advised, to refrain from expressing any 
considered opinion on the validity of 
Rule 4 (h) of the Mysore Medical 
Colleges (Selection for Admission) 
Rules, 1970. The category of persons 
in whose favour seats in the Medical 
Colleges mentioned in this sub-rule, 
are reserved are described as “children 
of political sufferers”. The expression 
“political sufferer” is defined in Ex- 
planation (ii) to mean: 

“a person who on account of parti- 
cipation in the national movement for 
the emancipation of India— 

(a) has suffered imprisonment or 
detention for a period of not less than 
six months, the said period being cal- 


. culated taking into account the period 


of remission, if any, granted for good 
conduct and other like reasons, or 
had been awarded capital punishment 
or had died while undergoing impri- 
sonment or detention; or 

(b) was killed or became per- 
manently incapacitated by police or 
military firing or lathi charge; or 

(c) lost his job, property or other 
means of livelihood.” 
AT, The . petitioner’s learned 
counsel relied on. several decisions in 


dates for medical 


have read 


support of his challenge to’ the. vali- 


dity of this sub-rule on the ground. 


that this reservation has no rational 
nexus .with the object of selecting the 
most meritorious or suitable candi- 
education so that 
they may be able both to serve the 
people as doctors with the requisite 
efficiency and to find adequate means 
of livelihood for themselves. According 
to the petitioner’s argument the mere 
fact that the parents of such candi- 
dates had before 1947, as a result of 
their participation in ‘national move- 
ment for the emancipation of India 


- from the foreign rule, suffered impri- 
detention, disablement, or- 
_loss of property or job, does not neces- 


sonment, 


sarily clothe them with an intelligible 
differentia distinguishing them-as a 


separate class in 1970 for admission to - 
It was contend- - 


the Medical Colleges. 
ed that what may have happened more 
than 23 years ago (as no question of 
the national movement for the emanci- 
pation of India could arise after Indian 
independence) is far too remote in 
point of time. for serving as a rational 
differentia for sustaining the present 
classification in favour of the children 
of such political sufferers. It was not 


denied that the Government could and. 
should extend all help needed to re- 


habilitate such sufferers in order, so 
far as reasonably possible, to undo 
or minimise the effect of, or to com- 
pensate them for, their suffering dur- 
ing the national movement. But that 
is quite different from giving their 
children preference over other candi- 


dates atherwise equally placed in the * 


matter of admission to Medical 
Colleges in 1970, unless there are 
cogent grounds for holding that 
beceuse of their parents’ suffering prior 
to 1947 the children have been so 
handicapped as to require a favoured 
treatment in this respect. The case of 
the children of defence personnel, it 
was urged, clearly stands on a dif- 
ferent footing, as in their case from 
the very nature of the duties of the 
defence personnel their children are 
generally speaking likely to suffer 
from handicaps justifying preferential 


treatment. 1968-2 SCR 786 = (AIR 
1968 SC 1012) was cited in 
suprort of .the - submission that 


the fact that classification by itself is 
reasonable is not enough to support it, 
unless there is a nexus between the 
classification and object to be achieved 


E A.L R. ‘ 
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and also that the object to be achieved 
in a¥case of admission to the Medical 
Colleges is to get the best talent for 
admission to professional colleges. 

48. The learned Attorney- 
General, however, drew our attention 
to, 1970-1 SCR 413 = (AIR 1970 SC 
35) in which, after approving the view 
taken in P. Rajendran’s case, 1968-2 
SCR 786 = (AIR 1963 SC 1012) -it 
was added that the object of selecting 
_ the best possible material car be 
achieved by making proper rules for 
admission. Permissible classification, 
according to the petitianer’s argument, 
must be founded on an intelligible 
differentia distinguishing persons 
grouped together from others left out 
of the group, and the differentia must 
have a rational relation to the otject 


sought to be achieved by the provi- . 


sion in question. It was emphasized 
that what has to be seen is the dis- 
tinguishing feature existing at the 
~ time of the admission and the fact that 
the parents. .of the candidates had 
suffered by their patriotic - activities 
admittedly more than 23. years ago 
does not reasonably lead to an infer- 
ence that in 1970 also the children of 
such political sufferers constitutec a 
class by itself requiring preference 
over other candidates seeking admis- 
sion to the Medical Colleges. 


49. .The -learred Attorney- 
General apart from relying on the zase 
of Chitra Ghosh, 1970-1 SCR 413 = 
(AIR 1970 SC 35) submitted that the 
petitioner in Writ Petition No. 622 of 
1970 (R. Jayashree), in which rase 
alone this sub-rule was challenged, 
ħad obtained marks which were lcwer 
tħan the last candidate admitted from 
the category of the children of pcliti- 
cal sufferers. On this ground it was 
submitted that, even assuming Rula 4 
(h) to be invalid, the petitioner could 
not claim a 
marks were admittedly lower ~han 
those of the . last candidate admitted 
from the category of the children of 
political -sufferers. Those chilcren, 
even ignoring Rule 4 th), had a pre- 
ferential right as against the petitioner 
R. Jayashree. In that situation the 
learned Attorney-General . contended 
the question of the invalidity of Rule 4 
(h) loses all importance and would 
hardly be material. 

50.. I must confess that trom 
the very beginning I entertained some 
ldoubt about the validity of Rule 4 
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dmission, because her. 
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(h), and that doubt has not been dis- 
pelled even after hearing: the argu- 
ments. addressed at the Bar. The 
object of selection for admission’ to 
the Medical Colleges, considered in the 
background of the directive principles 
of State policy contained in our Con- 
stitution, appears to be to select the 
best material from amongst the candi- 
dates in order _ not only to provide 
them with adequate means of liveli- 
hood, but also to provide the much 
needed medical aid to the people and 
to improve public health generally. As 
already observed, I am not quite sure 
if it can be confidently said that there 
is a reasonable nexus between the 
differentia on which the children of 
political sufferers are classified as a 
distinct group and the object of admis- 
sion to the Medical Colleges. In view, 
however, of the admitted fact that the 
marks secured by the petitioner R. 
Jayashree were lower than the marks 
secured by the last candidate admitted 
from the category of the children of 
political sufferers, the petitioner was 
not entitled to claim admission, even 
if the children of political sufferers 
were not given any priority. On this 
ground alone the present Writ Petition 
(No. 622 of 1970) deserves to be dis- 
missed. I accordingly consider it un- 
necessary to go into the question of 
the invalidity of Rule 4 (h) in this 
case. I would thus confine the order 
of dismissal of Writ Petition No. 622 
of 1970 only on this ground without 
expressing any considered opinion on 
the question of the validity of Rule 4 
(h). Except for my reservation on this 
point, I am in respectful agreement 
with all that has been said by my 
learned: brother Shelat, J. 


Petitions dismissed. 


AIR 1971 SUPREME COURT 1777 
(V 58 C 368) 
(From: Punjab) 
T. C. SHAH, C. J., K. S. HEGDE 
AND A. N. GROVER, JJ. 
State of Punjab, Appellant v. Hira 
Lal and others, Respondents. 
Civil Appeal No. 1218 of 1968, D/- 
18-12-1970. . 
Constitution of India, Article 16 
(4) and (1) — Reservation of appoint- 
ments or posts in favour of backward 
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elasses — The mere fact that the 
reseryation made under Article 16 (4) 
may “give extensive benefits to the 
perséns who have the. benefit of the 
yeservation does not by itself make the 
reservation invalid — (X-Ref.: — Evi 
dence Act (1872), Sections 101 fo 104). 
Decision of the Punjab High Court, 
Reversed. i : (Para 10) 
Reservation of appointments can- 
‘not be struck down on hypothetical 
“grounds or on imaginary possibilities. 
The burden of proving that a parti- 
cular reservation offends Article 16 (1) 
ïs on the person who assails the reser- 
vation. Decision of the Punjab High 
Court, Reversed. AIR 1962 SC 36 and 
‘AIR 1971 NSC 171, Followed. 
(Para 12) 

Cases Referred: Chronological Paras 


(1971) AIR 1971 NSC 171 (V-58) 
= Writ Petns. Nos. 285 and 314 


of 1970, D/- 23-9-1970, A. 
Peeriakaruppan v. State of - | 
Tamil* Nadu’ l 11 


(1962) AIR 1962 SC 36 (V 49 
= (1962) 2 SCR 586, General 
Manager Southern Rly. v. >`. 
Rangachari l 6, 9, 10 
- g The Judgment `of the Court was 
delivered by ~*~ 


HEGDE, J. — On September 12,. 


1963, the Government of Punjab pass- 
ed the ‘following order: 


“Subject: Reservation for the 
members of Scheduled Castes, Sche- 
duled Tribes and Backward Classes in 
promotion cases. í 

Sir, X T l 
I am directed to refer you 
to the subject noted above. and 
to say that at present reservation for 
Scheduled Castes, Scheduled Tribes 
and other Backward Classes is appli- 
cable to new appointments and not to 
promotions which are governed by 
consideration of- merit and seniority 
alone. Since those castes/classes are 
‘poorly represented in various services 
in the upper grades under the State 
Government it has been under the 
active consideration of Government 
that some reservation in higher grade 
posts as well should be made for them. 
Tt has now been decided that except 
in the case of All India services 10 per 


cent. of the higher posts-to be filled - 


by promotion should be reserved for 
the members of Scheduled Castes, 
Scheduled Tribes and 
Classes (9 per cent. for the members 


Backward 
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of Schedtiled ‘Castes and Scheduled 
Tribes and 1 per cent. for the Back- 
ward Classes) subject to the following 
conditions: 


(a) the persons to be considered 


‘must possess the minimum necessary 


qualification; and 

- fb) they should: have at Teast a 
satisfactory record of service.” 

Oo Up till-that date reservation 
for Scheduled Castes, Scheduled Tribes 


and Backward Classes was confined to... 
initial recruitment. The first out of 


every five initial recruitments was re- 
served for Scheduled Castes, Schedul- 
ed Tribes or other Backward Classes. 

3. On January 14, 1964, the. 
Government clarified its order dated 
September 12,: 1963. In this case we 
are not concerned with the first para- 


. grapa of that clarification. The second 


paragraph of that clarification reads 
thus: . F $ 

_ “Government have since then 
been receiving references from several 
quarters seeking clarification in regard 
to the implementation of the said ceci- 
sion. After careful consideration of 
the matter, it has now been decided 
that:— . 

_ (a) The said decision should be ap- 
plied to all promotion posts’ already’ 
vacant on 12th September, 1963, or 
falling vacant thereafter. 


(b) The reservation should not 
imply that 10 per cent. of the total 
posts reserved for. promotion in any 
cadre have to be filled by Scheduled 
Castes personnel in the ‘sense that all 
existing/future vacancies will be filled 
up by’ Scheduled Castes/Tribes and 
other Backward Classes candidates 
until’ their share in higher services 
comes up to 10 per cent. i : 

(c) This provision of. reservation 
applies to all State services including 
Classes I, H, IM and IV posts, the 
only exception being. All India Ser- 
vices. ` 2 : 

(d) This reservation should apply 
even in the case of short term leave 
vacancies unless it is likely to involve 
unnecessary dislocation of- work in . 


different offices and avoidable expendi- 


ture arid inconvenience due to mid- 
year transfers, etc. 


(e) So far as Scheduled Castes/ 
Tribes are concerned, the very first 
-vacancy existing on/arising after the 
12th September, 1963, should be treat- 
ed as reserved for them and only if 
no such official is available for promo- : 
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tion against ‘the vacancy reserved for 
them in the first block of 10 vazan- 
cies, a-candidate belonging to other 
Backward Classes may be selected in 
preference to the remaining officials 
against one such post only out of one 
hundred, since the reservation for 
other Backward Classes may not 
exceed 1 per cent. However. if 
Scheduled Castes/Tribes candidates are 
available to fill one out of every ten 
vacancies, the specific reservation in 
favour of other Backward Clesses 
should be the 51st vazancy. 


(f) One reserved vacancy should 
be carried over to the next’ block of 
ten vacancies in case it cannot be filled 
up within any block of ten posts. 
Thus if no Scheduled Castes/Tr= bes/ 
Backward Classes candidate is pro- 
moted against any . of the first 10 
vacancies the number of vacancies 
available to such candidates in the 
following block will be two. 


(g) in case an out of turn promo- 
tion has already been given to a 
candidate belonging to Scheduled 
Castes/Tribes or Backward Classes 
against a reserved vacancy and zhen 
in the same block it happens to be 
the turn of a candidate belonging to 
the said castes/classes for promotion, 
such candidate should not be ignored 
on the ground that 10 per cent reser- 
vation has already been exhaustec.” 


4. Thereafter by another letter 
of March 18, 1964, the Government 
issued further clarification of fheir 
aforementioned communications. That 
clarification reads: : 


“To illustrate the above poin if 
there is an official of the Scheduled 
Castes placed at a position say 73rd in 
a list prepared for promotion to the 
higher parts anda vacancy arises 
therein, he would have preced2=nce 
over the other 72 officials to benefit 
out of the first vacancy that occurs on 
or after 12th September, 1963. His 
turn would not be withheld merely for 
the fact that his number on the select 
list is not in the first ten.” 


5. Respondents Nos, 1 and 3 to 
this appeal were both working ir the 
Forest Department of the Govern- 
ment as Head Assistants. Respondent 
No. 1 was senior to Respondent No. 3. 
Respondent No. 3 belonged to a Sche- 
duled Caste. Hence in view of the crder 
of the Government, Respondent No. 3 
was promoted temporarily as Superin- 
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tendent ignoring the claim of- Respon- 
dent No. 1. Aggrieved by that order 
Respondent No. 1 moved the High Court 
of Punjab to quash the promotion of 
Respondent No. 3 and direct the Gov- 
ernment to promote him as Superin- 
tendent in the place of Respondent 
No. 3. The High Court has quashed 
the promotion of Respondent No. 3. 
The State of Punjab (now substituted 
by the State of Haryana) has brought 
this appeal after obtaining a certificate 
from the High Court under Article 133 
(1) (c) of the Constitution. f 

6. In the opinion of the High 
Court reservation made for the Sche- 
duled Castes, Scheduled Tribes and 
Backward Classes is not impermissible 
under the Constitution in view of Arti-. 
cle 16 (4) of the Constitution as inter- 
preted by this Court in The General 
Manager, Southern Rly. v. Rangachari, 
(1962) 2 SCR 586 = (AIR 1962 SC 
36). But the Government has violated 
Art. 16 (1) by reserving the first out of 
a group of 10 posts for the Scheduled 
Castes, Scheduled Tribes and Backward 
Classes. The High Court was persuaded 
by the Counsel for the first respondent: 
to visualise various hypothetical cases 
under which reservation of the type 
impugned in the present case could 
lead to various anomalies such as the 
person getting the benefit of the re- 
servation may jump over the heads of 
several of his Seniors not only in his 


own grade but even in the higher 


grades. They visualised the possibility 
of Head Assistant leaping over the 
heads of several seniots of his in the 
grade of Head Assistants and there- 
after in the grade of Superintendent; 
subsequently in the grade of Under- 
Secretaries, Deputy Secretaries and so 
on and so ‘forth. It is not the finding 
of the High Court that in any of the 
grades to which the impugned orders 
apply, the possibilities visualised by 
the High Court are imminent or even 
likely. 

T. Article 16 (1) is an exten- 
sion of Article 14. It provides: 

“There shall be equality of op- 
portunity for all citizens in matters 
relating to employment or appoint- 
ment to' any office under the State.” 


8 But the equality contem- 
plated by this clause is not an em- 
bodied equality. It is’ subject to 
several exceptions and one of the 
exceptions is that provided in Article 
16 (4) which says: 


1780 S. C. [Prs. 8-10] - 


“Nothing in this Article shall pre- 
vent the State from making any pro- 


‘vision for the reservation of appoint- 


ments or posts in favour of any back- 
ward class of citizens which, in the 
Opinion of the State is not adequately 
represented in the services under ` the 
State.” 


- §& Tn Rangachari’s case, (1962) 
2 SCR 586 ` (AIR, 1962. SC 36) 


(supra) this Court ruled that the re- 


servation contemplated by Article. 16 
(4) can be made not merely to initial 
recruitment but also to posts to which 
the promotions are to be made. This 
is what‘Gajendragadkar J. (as he 
then was) speaking for the majority 
observed (at spl. pp. 604 and 605) (of 
SCR) = (at p. 44 of AIR): 


“We must in this connection con- 
sider an alternative argument that the 
word “posts” must refer not to selec- 
tion posts but to posts filled by initial 
appointments. On this argument re- 
servation of appointments means re- 
servation of certain percentage in the 
initial appointments and reservation of 
posts means reservation of initial posts 
which may be. adopted in order to 
expedite and make more effective the 
regervation. of appointments them- 


selves. On this construction the use of 


the word “posts” appears to be whol- 
Ty redundant.,.In our opinion, having 
regard to the fact that we are con- 
struing the relevant expression “re- 


servation of appointments” in a con~ 


stitutional provision it would be ún- 
reasonable to assume that the reserva- 
tion of appointments would not include 
both the methods of reservation, name- 


ly, reservation.. of appointments ` by .. ed by the majority n Rengachatt’s 


‘ease, (1962) 2 SCR 586 = (AIR 1962 


ga certain percentage in that 
behalf as well as reservation of certain 
initial posts in order to make the re- 
servation of appointments more effec- 
tive. . That being so, this alternative 


argument which -confines the word. 


“posts” to initial posts seems to us to 
be entirely unreasonable. On the 
other hand under the construction by 
which the word “posts” includes selec- 


tion posts the use of the word “posts”. 


is not superfluous but serves a very 
important purpose. It shows that re- 
servation can be made not only in 
regard to appointments which are 
initial appointments but also in regard 
to selection posts which may fall to 
be filled by employees after their em- 
ployment. This. construction has the 
merit of interpreting the word 
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“appointments” and “posts” in their 
broad and liberal sense and giving 
effect to the policy which is obviously 
the basis of the provisions of Article 
16 (4). Therefore, we are disposed to 
take the view that the power of reser- 
vation which is conferred on the State 
under Article 16 (4) can be exercised 
by the State in a proper case not only 
by providing for reservation of ap- 
pointments but also by providing 


for reservation of selection posts. This — 


construction, in our’. opinion, ‘would 
serve to give effect to the intention of 
the Constitution makers to make ade- 
quate safeguard for the advancement 
of backward classes and to secure for 


their adequate representation in the- 


services.” 


10. The extent of EEPE AA to 
be made is primarily a matter for the 
State to decide. By this we do not 


: mean to say that the decision of the 


State is not open to judicial review. 
The reservation .must be only for the 
purpose of giving adequate representa- 


-~ tion in the services to the Scheduled 


Castes, Scheduled Tribes 
ward Classes. 


and Back- 
The exception provid- 


‘ed in Art. 16 (4) should not- make the 
. mle, embodied in Art. 16 (1) meaning- 
‘less. 


But the burden of establishing 
that a particular reservation made by 


‘the State is offensive to Art. 16, (1) is 


on the person who takes the plea. The 
mere fact that the reservation made 
may give extensive benefits to some 
of the persons who have the benefit 
of the reservation does not by itself 
make the reservation bad. The length 
of the leap to be ‘provided ‘depends 
upon the gap to be covered. .As observ- 


SC 36) (supra): 


“The condition precedent for the 
exercise of the. powers conferred by 


Art. 16 (4) is that the Statė ought to 


be satisfied that any backward class of 


‘citizens is not adequately represented 
. This condition prece- | 


fn its services. 
dent may refer either to the numeri- 
cal inadequacy of representation in the 
services or even to the qualitative: in- 
adequacy of representation. The ad- 
vancement of the socially and educa- 
tionally backward classes requires nof 
only that they.should have adequate 
representation in the lowest rung of 
services but that they should aspire to 
secure adequate representation in selec- 
tion posts in the services as well. 


* t 
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the context the expression “adequat=- 
ly represented” imports zonsideratioas 
of “size” as well as “values”, numbers 
as well as the nature of appointments 
held and so it involves not merely the 
numerical test but also the qualitative 
_one, It is thus by the operation of the 
numerical and a qualitative test that 
the adequacy or otherwise of the re- 
presentation of backward classes in 
any service has to be judged; and if 
that be so, it would not be reasonatle 
to hold that the inadequacy of repre- 
sentation can and must be cured only by 
reserving a proportionately higher per- 
centage of appointments at the initial 
stage. In a given case the State may 
well take the view that a certain per- 
centage of selection posts should also 
be reserved, for reservation of such 
posts may make the representation pi 
backward classes in the services ade- 
quate, the adequacy of such represen- 
tation being considered qualitatively.” 


11. It-is true that every reser- 
vation under Art. 16 (4) does introduze 
an element of discrimination parti- 
eularly when ‘the question of prom- 
tion arises. It is an inevitable conse- 
quence of any reservation of posts that 
junior officers are allowed to take a 
march over their seniors. This čr- 
cumstance is bound to displease tre 
senior officers. It may also be that 
some of them will get frustrated but 
then the Constitution makers have 
thought fit in the interests of the soci- 
ety as a whole that the kackward cless 
of citizens of this country should >e 
, afforded certain protecticn as observad 
by this Court in A. Peeriakaruppan 
ete. v. State of Tamil Nadu, Writ 
Petns. Nos, 285 and 314 of 1970, T- 
23-9-1970 = (reported in AIR 1971 
NSC 171). 


“It cannot be denied that unaid2d 


many sections of country cannot 
compete with the advanced sections of 
the Nation. Advantages secured due 
to historical reasons should not 2e 
considered as fundamental righis. 
Nation’s interest will be “best served 
taking a long range view if the 
backward classes are helped to marzh 
forward and take their place in line 
with the advanced sections of tne 
people.” 

12. There was no material be- 
fore the High Court and there is 20 
material before us from which we can 
conclude that the impugned order is 
violative of Article 16 (1).. Reservation 
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‘Advocates of M/s. 
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of appointments under Article 16 (4) 
cannot be struck down on hypothetical 
grounds or on imaginary possibilities. 
He who assails the reservation under 
that Article must satisfactorily - esta- 
blish that there has been a violation of 
Article 16 (1). 

_ 13... For the reasons mentioned 
above this appeal is allowed and the 
order of the High Court set aside. Res- 
pondent No. 1 who was the petitioner 
before the High Court is not represent- 
ed before this Court. In the circum- 
stances of this case we make no order 


as to costs. 
Appeal allowed. 





AIR 1971 SUPREME COURT 1781 
(V 58 C 369) 
(From: Bombay)* 
A. N. RAY AND I. D. DUA, JJ. 


M/s. Pioneer Paper Box Factory, 
Appellants v. Smt. Thakurdevi Shri- 
niwas, Respondent. 

Civil Appeal No. 36 of 1968, D/- 
26-5-1970. 

Constitution of India Art. 136 — 
Interference with exercise of discre= 
tion — Supreme Court in special leave 
cases will not interfere with exercise 
of discretion passed by the High Court 
when the matter was not brought to 
the notice of the High Court. 

(Para 11) 

` Where’ in an appeal against the 
decree of eviction; passed by.the trial 
court under S. 12 (3) (b) of the Bom- 
bay Rent Act, for non-payment of costs 
of the suit, the High Court refused to 
exercise discretion in favour of the ap- 
pellant on the ground that costs were 
not deposited with the filing of the 
memorandum of appeal, and the ap- 
plication for review also indicated that 
when the matter was heard before the 
High Court it was not brought to the 
notice of the High Court that the costs 
were paid subsequently -as alleged, 
Supreme Court refused to interfere 
under Art. 136 with the discretion of 
the High Court. ' 0 (Paras 10, 11) 


Mr. V. M. Tarkunde, Sr. Advocate 
r P. C. Bhartari, Advocate and M/s, 
O. C. Mathur and Ravinder Narain; 
J. B. Dadachanji 


*(Civil Revn. Appin. No. 1067 of 1959, 
D/- 19-11-1963 — Bom.) 
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and Co. with him), for Appellants; Mr. 
A. K. Sen, Sr. Advocate (M/s. M. S. 
Gupta and S. L. Jain, Advocates with 
him), for Respondent. 


The Judgment of the Court was 
delivered by 


RAY, J.: This appeal is by saci 
Teave from the judgment dated 19 No- 
vember, 1963 of the High Court of 
Bombay dismissing the appellant de- 
fendant tenant’s application for revi- 
sion in a decree for eviction of the de- 
fendant. 


2.. The appellant was tenant of 
the respondent. On 28 April, 1954 the 
appellant filed an application under 
section 11 of the Bombay Rent Act. for 
fixation of standard rent. During the 
pendency of the application the res- 
pondent landlady served a notice on 
the appellant in the month of March, 
1955 ‘terminating the tenancy on the 
ground that the appellant had failed to 
pay rent from 1 March, 1954. On 25 
April, 1955 a suit was filed for evic- 
tion of the appellant. ` 


3. During the pendency of the 
suit on 29 June, 1956, the standard rent 
was fixed at Rs. 55/7/- p.m. The con- 
tractual rent was Rs. 85/- p.m. ` 


4, When the suit came up for 
hearing on 5 October, 1956, it appear- 
ed that the appellant paid all the 
arrears of rent in accordance with the 
standard rent but did not pay the costs 
of the suit. The trial court passed an 
ejectment decree against the appellant. 

5. The appellant preferred an 
appeal. The :appellate court took the 
view that the order of the trial- court 
was justified under section 12 (3) (b) 
of the Bombay Rent Act. Section 12 
{3) (b) of the Bombay Rent Act- pro- 
vides that no decree in eviction shall 
be passed, if on the first day of the 
hearing of the suit or on or before 
such other date as the court may fix, 


the tenant pays or tenders in the court - 


the standard rent and permitted in- 
crease in rent due, and thereafter con- 
tinues to pay or tender in court regu- 
larly the said rent and permitted in- 
crease till the. suit is finally. decided 
and also pays costs of the suit as direct- 
ed by the Court.. 

. 6. The appellant then filed an. 
application for revision in -the - High 
Court. The contention which was ad- 
vanced in the High Court and repeated 
here was that the courts were in error 
in decreeing the suit for non-payment 
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of costs because the trial court had not 
passed any order fixing the amount of 
costs. It was said that only when an 
order determining the amount of costs 
had been made by the court that the 
tenant could be said to be within the 
mischief of the provisions of the sta-~ 
tute for non-payment of costs so de- 
termined by the courts. 

7. The * High Court rightly 
rejected the contention for two rea- 
sons. First, though a formal order as 
to costs was not made, yet the trial 
court had made an order directing the 
appellant to pay the amount of costs 
and the appellant did not pay the 
costs. Secondly, the appellant stated 
before the trial court that the appel- 
lant was not in a position to tender 
what is described as “professional 
costs” and court costs of the suit. 


8. It is indisputable that in the 
trial court the appellant not only ad- 
mitted failure to pay costs but also 
inability to tender the costs. The ap- 
pellant could be entitled to protection 
against eviction only if the appellant 
complied with the provisions of the 
statute. The appellant was required 
to tender not only the arrears, of rent 
but also the costs of the suit. In the 
trial court the appellant admitted non- 
compliance with the provisions of the 
statute. Therefore, the trial court 
rightly held that the appellant was not 
entitled to any benefit or protection 
against eviction. © 


9. The appellate court held that 
because the appellant filed an applica- 
tion for fixation of standard rent and 
therefore there being a dispute between 
the parties regarding the standard rent 
no order in eviction could be passed 
under section 12 (3) (a) of the Bombay 
Rent Act. The appellate court, how- 
ever, held that the case fell within the 
provisions of section 12 (3) (b) of the 
Bombay Rent Act: by reason of the 
failure of the appellant to pay costs of 
the suit. 


. 19. Counsel for the appellant 
contended that the costs were deposit- 
ed on 22 November, 1956 and therefore 
the High Court should have exercised 
discretion in favour of the appellant. . 
The High Court stated that the decree 
was passed on 5 October, 1956 and the 
appeal was. filed on 18 October, 1956 
and the amount of costs was not de- 
posited with the filing of the memoran- 
dum'of appeal. The High Court con- 
cluded by stating that “the decree of 
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the trial Court was made on 5 Octo- 
ber, 1956. We are in the year 1963. 
The attitude adopted by the petitioner 
is not such in which a discretion can de 
exercised in favour of the petitioner”. 
The High Court heard tae application 
on 19 November, 1963. Counsel for 
the appellant invited our attention to 
Paragraph 13 of the epplication for 
review made in the Higk Court where 
the appellant alleged tha: on 7 Decem- 
ber, 1956 the costs were paid. No 
portion of the judgment of the Hizh 
Court is open to any criticism for tre 
obvious reason that when the memo- 
randum of appeal was filed in tne 
High Court on 18 October, 1956 tne 
costs were not paid. The application 
for review also indicates that when tae 
matter was heard before the Hizh 
Court it was not brought to the notice 
of the High Court that the costs were 

paid on 7 December, 1956 as alleged. 
11. The appeal is from tie 
judgment of the High Court. It wovld 
be improper to interfere with exercise 
of discretion passed by the High Cotrt 
when the matter was not brought to 
the notice of the High Court. Discre- 
tion is exercised by the Court in tie 
facts and circumstances of the case. 
Any interference with the exercise of 
discretion in the present case world 
be substituting the discretion of this 
Court on a set of facts which were 

never presented to the High Court. 
12. The appellant was not en- 
titled to any relief under the provisions 
of the Bombay Rent Act. The Hizh 
Court rightly rejected the application 
for revision. ‘The appeal fails and is 

dismissed with costs. ` 
Appeal dismissed. 
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Vice-Chancellor — Where out of the 
three candidates one is excluded. at the 


. first count and on the second counf 


both the continuing candidates have 
equal number of votes, the exclusion 
of one of them who had lower number 
of votes than the other continuing 
candidate in the first count is not il- 
legal.. (X-Ref: Conduct of Elections 
Rules (1961), Rr. 75 (4), 81 (3) ) — Spl. 
Civ. ApplIn. No. 1583 of 1970, D/- 
18/21-12-1970 (Bombay), Reversed. 
(Paras 18, 19, 20) 


In the system of proportional re- 
presentation by means of a single 
transferable vote by ballot, resolving 
equality of votes by reference to first 
preference or original votes is a known 
recognised method. The principle em~- 
bodied in R. 75 (4) and not in R. 81 (3) 
of the Conduct of Elections Rules (1961) 
is applicable to the case. Even though 
Statute No. 158 of the University does 
not in terms apply to election of Vice- 
chancellor principles analogous to that 
provision are applicable to the case. 

(Paras 18, 19, 20) 


Determination by Iot in case of 
equality of votes is neither a principle 
of universal application nor is it a com- 
mon law principle. In the absence of 
a statutory provision to that effect the 
method of decision by lot should not 
be resorted to when there is other 
rational method. (Para 21) 


_ I£ there are two principles of 
exclusion and the authority has a dis- 
cretion in the mode of performing the 
duty the authority cannot be com- 
manded to a duty in a specific way. 

(Para 21) 

(B) Poona University Act (20 of 
1948), S. 11 — Election to the Office of 
Vice-Chancellor by members of Court 
— Principals of Colleges in respect of 
which the recommendation of the Uni- 
versity for affiliations is accepted by 
the Government can vote in the elec- 
tion even if the final notification 
regarding the affiliation is yet to be 
published. Spl. Civ. Appin. No. 1583 
of 1970, D/- 18/21-12-1970 (Bom), 
Affirmed. (Para 23) 


Mr. S. J. Sorabjee, Senior Advo- 
cate, (Mr. M. O. Chinoy Advocate, M/s. 
J. R. Gagrat and B. R. Agarwala, 
Advocates of M/s. Gagrat and Co., with ° 
him), for Appellants; Mr, V. S. Desai, 
Senior Advocate, (Mr. S. B. Wad, 
Advocate, with him), for Respondents 
Nos. 1, 2, 4 and 7. 
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The following Judgment of the 
Court was delivered by 

RAY, J.: This is an appeal by 
certificate under Article 133 (1) (c) of 


.the Constitution from the judgment. 


dated 18 and 21 December, 1970 of the 
Bombay High Court. 

2. The Bombay High Court 
issued a writ of quo warranto declar- 
ing that respondent No. 8 Dr. Bal- 
krishna Pandurang Apte is not entitled 


‘to act as the Vice-Chancellor of the 
University of Poona in pursuance of. 


the election held on 9 May, 1970. and 
further restraining. him from acting 
as the Vice-Chancellor. - 
3. V. Pataskar, 
Chancellor of the University of Poona 
died on 21 February, .1970. The 
Governor of Bombay who is the Chan- 
cellor of the University then nominat- 
ed Maha Mahopadhyaya Datto Vaman 


` Potdar to act as the Vice-Chancellor . 


until the date:on which another Vice- 
Chancellor was elected under sub-sec-. 


tion (1) of Section 11 of the Poona 


University Act, 1948 (hereinafter refer- 
red to as the Act ). 

4.. Under section 12 of ‘the Act 
the Vice-Chancellor is the principal 
executive and academic officer of the 
University. Under Section 11 of the 
Act the Vice-Chancellor’ shall be elect- 
ed by the Court from ‘among three 
persons recommended ‘by the Execu- 
tive Council. Section 56 of the “Act 
provides that every election to the 
office of the Vice-Chancellor and every 
recommendation for the nomination to 
the office of the Vice-Chancellor under 
the Act shall be made by the system 
of proportional 
means ofasingle transferable vote by 
ballot in such manner as may be pres- 
cribed by the Statutes. : 

5. At the meeting of the Exe- 
cutive Council held on 28 February, 24 
March and 18 April, 1970 the Execu- 
tive Council recommended a panel of 
three persons. They were Dr. Bal- 
krishna Pandurang Apte, 
Narayan Ramchandra Kulkarni and 
Principal Narhar Govind Suru for 
election to the office of the Vice-Chan- 
cellor. These were the three candi- 
dates from amongst 
of the University had to elect one as 


- tħe Vice-Chancellor. 


6. The said meeting of the 
Court of the University was convened 
under notice dated 22 April, 1970 for 
9 May, 1970 for election of the Vice- 
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the Vice- . 


‘second preference -votes 
. cipal Suru. This resulted in both 


-in the 


representation by: 


Principal 


whom the Court - 


A. I. R. 


Chancellor from amongst those three 
persons. At the election held on 9 May 
1970 the total number of votes tender- 
ed was 149: One of the votes was in- 
valid. The valid votes were 148. The 
election was in accordance with S. 56 


.of the Act by the system of propor- 


tional representation by means of a 
single transferrable vote by ballot. The 
result of the ballot papers appeared to 
be that Dr. Apte secured 58, Principal 
Kulkarni 37 and Prinċipal Suru 53 
first preference votes. Principal Kul- 
karni was thus eliminated on- the first 
count on the basis of the lowest num- 
ber of first preference votes. 8 of the 
voters who had given first preference . 
votes to Principal Kulkarni had nof 
exercised second preference in favour 
of either of the remaining two candi- 
dates Dr. Apte and Principal Suru. The 


remaining 29 Voters: gave 12 second. ' 


preference votes to Dr. Apte and 17 
to Prin- 


the continuing candidates Dr. Apte 
and ‘Principal Suru each securing - 
70 votes on the second count. Dr. 
Apte was declared’ elected because 
first count, ` namely, the 
count previous to the one in which 
both obtained equal number of. votes. 
Dr. Apte had a clear majority of 5 
votes and therefore principal Suru was 
excluded from the election. ` 


T. The election of Dr. Apte was 
challenged in the High Court on three 
principal grounds... First, it was con- 
tended that the tie between Dr. Apte 
and Principal Suru at the second count 
was to be resolved by drawing of lots, 
because it was the ordinary ` practice 
in elections held under the system of 
proportional representation by. means 
of a single transferable vote by ballot 
for election to a single seat that the 
tie of the above kind must be resolved 
by drawing of lots. Secondly, it was 
said that- the principal of four colleges, 
viz., N. D. M. V. P. Samaj’s Arts and 
Commerce College, Sinner; V. P. Man- 
dal’s Arts, Science and ` ‘Commerce Col- 


- lege, Thana; Narhar Balwant Thakur 


Law College, Nasik and G. E. Society’s 
College for Education, Sangamner 
which had not been duly affiliated at 
the date of the election had acted and 


- voted at the election as members of 


the Court, and, therefore, the votes 
given by the members of those four 
colleges were invalid. Thirdly, it was 
contended that the meeting’ for the 
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election of the panel of respond=2nts 

Dr, Apte, Principal Kulxarni and Prin- 

cipal Suru for election to the office of 

the Vice-Chancellor was an invalid 

ee and therefore the election “was 
voi 

8. The High Court upheld the 
first contention and rejected the other 
two. The High Court held that when 
upon final count the ccntinuing candi- 
dates Dr. Apte and Principal Suru 
secured equal majority of valid votes 
the system of proportional representa- 
tion by means of a sinzle transferable 
vote by ballot never aimed at exc.ud- 
ing one of such continuing candicates 
by reference to any of the previous 
counts and/or of original vote. The 
High Court held that where only two 
continuing candidates remained to fill 
up only one vacancy and both of them 
had the same number of votes the tie 
of votes between the two continuing 
candidates was to be solved - by the 
principle of decision by lot. 

9. Section 56 of the Act ipaaies 
both of election to the office of the 
Vice-Chancellor or any authority of 
the University by the system of ro- 
portional representation by means of 
a single transferable vote by ballct in 
such manner as may ke prescribed by 
the statutes. The authorities -of the 
University are mentioned in Section 15 
o£ the Act. The Vice-Chancellor is not 
one of the authorities mentioned there: 
The Vice-Chancellor is one of the offi- 
cers of the University. The a aaa of 


the University are mentioned in 5. 8 
of the Act. 
10. Section 18 of the Act con- 


templated making of Statutes. Statutes 
Nos. 142 to 165 are the relevant sta- 
tutes for elections to authorities. These 
Statutes do not apply to election of 
Vice-Chancellor because he is na: an 
authority. The system of election by 
proportional representation by msans 
of a single transferable vote by kallot 
fs the prescribed system of election to 
authorities. The relevant Statute for 
election to authorities on which coun- 
sel for the appellants relied is statute 
No. 158 in. support of the. proposition 
that it embodied the rule of execlcsion 
of one of the two continuing candidates 
both of whom secured equal number 
of votes in the second count by refer- 
ence to the principle as to whic of 
the two continuing candidates had the 
lowest number of votes at the first 
Count. There is no doubt that 
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Statute No. 158 does-not in terms apply 
to the election of Vice-Chancellor but 
it is manifest that Statute No. 158 em- 
bodies a rule of exclusion of one of the 
candidates at the second count on the 
ground that that ‘candidate had the 
lowest number of votes at the first 
count. 


11. Election by anodd 
representation by means of a single 
transferable vote by -ballot is often 
described. as the Hare system of pro- 
portional representation named after 
the English Political reformer Thomas 
Hare. This system of election is bas- 
ed on a quota determined by the - 
following formula. The total votes 
cast is divided by the number of seats 
to be filled plus one, and one is added 
to the quotient. If 100,000 votes are 


‘east and 4’seats are to be filled, divide 


by 5 to get a quotient of 20,000, then 
add 1 to. get 20,001, which is the quota. 


`A candidate receiving the quota of 


first-choice of votes is elected. Under 


this system electors express first, 


second, third or additional choices ac- 
cording to the number of candidates. 
An elector does not waste his vote. If 
the candidate for whom he has ex- 
pressed his choice, does not -need his 


- vote, the surplus votes are distributed 


in accordance with the indicated 
second choices among candidates whose 
quotas have not been filled. If enough- 
candidates are not elected by this pro- 
cess the candidate -with the smallest 
number of choices is then excluded’ 
and his votes are distributed in the 
same way. This process of exclusion 
or elimination goes on until enough 
candidates have filled their quotas or 
until the successive eliminations have 
left no-more than enough to fill the 
vacancies. 


12.. In working out the method 
of election in the present case, it has to 
be noticed whether the manner in 
which Principal Suru has been exclud- 
ed at the second count and Dr. Apte 
has been declared elected at the 
second count is a principle of ex- 
clusion which has: been recognis- 
ed in the system of proportional 
representation by means of a single 
transferable vote by ballot. Counsel 
for the appellants contended that there 
was legislative recognition of this prin- 
ciple in three cases. The first is rule 
75 of the Conduct of Elections Rules, 
1961. The second is rule 6 in the 
Schedule.to the Presidential and Vice- 
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Presidential Elections Rules, 1952. The 
third is statute No. 158 in the Statu- 
tes of the Poona University Act. Rule 
75 of the Conduct of Elections Rules 
is applicable in the case of counting 
of votes where only one seat is to be 
filled. The two sub-rules of Rule 75 
on which reliance was placed by coun- 
sel for the appellants for the legisla- 
tive recognition of the principle of 
exclusion are (3).and (4) which are as 
follows: 

(3). If at the end of any count, no 
candidate can be declared elected, the 
returning officer shall— 


didate who up to that stage has been 
credited with the lowest value; 

(b) examine all the ballot papers 
in his parcel and sub-parcels, arrange 
the unexhausted papers in sub-parcels 
according to the next available prefer- 
ences recorded thereon. for the continu- 
ing candidates, count the number of 
papers in each sub-parcel! and credit it 
to the candidate for whom such pre- 
ference äs recorded, transfer the sub- 
parcel to that candidate, and make a 


‘separate sub-parcel of all the exhaust- 


ed papers; and . 
(c) see whether any. of the con- 


tinuing candidates has after such trans-. 


fer and credit, secured the quota. . 

(4) Tf, when a candidate has to be 
excluded under’ clause (a) of sub-rule 
(3), two or more candidates have been 
credited with the same value and stand 


‘Iowest on the poll, the candidate for 


whom the lowest number of original 
votes are recorded shall be excluded, 
and if this number also is the same in 
the case of two or more candidates the 
returning officer shall decide by lot 
which of them shall be excluded.” - 


' Sub-rule (4) indicates thatif whena 
candidate has to be excluded two 


or more candidates have been cre- 
dited with the same value’ and 
stand lowest on the poll the can- 
didate for whom the lowest num- 
ber of original votes are recorded 
shall be excluded. In the present case, 
at the first count principal Kulkarni 
was excluded because he received the 
Jowest number of votes on’ the first 
count. At the second count Dr. Apte 
and Principal Suru were the two con- 
tinuing candidates.” Of these two one 
had to be ` excluded. Therefore the 
principle of exclusion is: that the can- 
didate for whom the lowest number of 
original votes are recorded shall . be 
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excluded. The original first preference 
votes indicated that Dr. Apte had 58 
votes and Principal Suru had 53 votes. 
Therefore, Dr. Apte had larger first 
preference votes. The other part of 
sub-rule (4) of rule 75 is that if both 
at the first count and at the second 
count they had equal number of votes 
then. one of them was to be excluded 
on the principle of decision by lot. 
«13. Rule 6 in the schedule to 
the Presidential’ and Vice-Presidential 
Elections Rules, 1952 on which counsel 
for the appellants relied embodied the 


same principle which is as follows: 
(a) exclude from the poll the can- . 


“Tf, when a candidate has.to. be 
excluded under clause (a) above, two 
or more candidates have been credited 
with the same number of votes and 
stand lowest on the poll, exclude that 
candidate who had secured the lowest 
number of first preference: votes, and 


if that number also was the same in 


the. case of two or more candidates, 
decide by Iot which of them shall be 
excluded”. 


14, Statute No. 158 (3) on: 
which counsel for the appellants relied 
is as follows: ` 

“Tf, when a candidate has to be 
excluded, two or more candidates have 
each the same number of ‘votes, and 
are lowest on the poll, the candidate 
with the lowest number of votes ati 
the first count at which the candidates 
in question have an unequal number 
of votes shall be excluded. and, when 
the number of votes credited to the 
candidates are equal at all counts, the 
Registrar shall determine by lot who 
shall be excluded’. 

15. These provisions were 
referred to and relied on by counsel 
for the appellants only for the limited 
purpose of establishing that where two 
continuing candidates at the second 


‘count have equal number of votes in 


the’ second count and there is one 

vacancy to be filled up, the candi- 

date who had the lower number of 

coe at the first count shall be exclu- 
ed. 

16. ° The High Court held that 
the words “two or more candidates” 
and the other words “stand lowest on 
the Poll” in rule 75 (4) of the Conduct 
of Elections Rules indicated that the 
principlé embodied in that rule would 
apply only where the .contest continu~ 
ed between three and more continuing 
candidates and the question could not 
arise when the contest was only be: 
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tween two candidates left over as con- 
tinuing candidates. The other .reason 
given by the High Court was that 
when there were two continuing zan- 
didates they could never stand lowest 
on the poll and the two candidates, ac- 
cording to the High Court, could sand 
lowest on the poll only if there were 
other remaining or continuing candi- 
dates with larger and better valu2 of 
votes. ‘The interpretation of rule 75 
(4) by the High Court is erroncous. 
The rule itself speaks of two or more 
candidates and does nct speak of more 
than two candidates as the High Court 
construed it. The words “stand lowest 
on the poll” occur along with two or 
more candidates who have been credi- 
ted with the same value. It is because 
they have the same value that both of 
them stand Iowest on the poll. There- 
fore, rule 75 (4) resolves that tie by 
adopting the principle of exclusion of 
one of the candidates with regard to 
the number of original votes at the first 
count. 

17. The High Court held. that 
the principle in rule 75 (4) would not 
apply in the present case with only 
two continuing candidates for filling 
in ‘one vacancy because there would 
be no possibility of transfer of the 
excluded candidate’s votes in favour of 
the other candidate. The High Court 
therefore relied on Rule 81 (3) of the 
Conduct of Elections Rules, 19€1 to 
support the conclusion that the only 
system of exclusion in a case of the 
present type would be decision by Jot. 
Rule 81 (3) is as follows:—~ , 

“When at. the end of any count 
only one vacancy remains unfilled and 
there are only two continuing candi- 
dates and each of them has the same 
value of votes and no surplus remains 
capable of transfer, the returning 
-officer shall decide by lot which of 
‘them shall be excluded; and after ex- 
cluding him in the manner aforesaid 
declare the other candidate to be elect- 
ed.” 

18. The High Court overlooked 
the rationale of the principle em- 
bodied in Rule 75 (4) that in the case 
of two continuing candidates each 
having the same value of votes to fill 
in one vacancy the tie between the two 
would be solved by having regard to 
their original votes in the first count. 
There would be no ocrasion for tzans- 
fer of excluded candidate’s votes in 
such a contingency. Where twc or 
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more candidates continued’ for one 
vacancy and each of the candidates 
would have the same value of votes at 
the end of a count the tie between the 
two or more candidates having equa- 
lity of votes would be solved by ex- 
cluding the one who had the lowest 
number of votes on the first count and 
thereafter the ‘excluded candidate’s 
second choice would be transferred to 
the continuing candidates until the 
vacancy would be filled up by the 
principle of exclusion embodied in 


-rule 75 (4). 


19. The principle in rule 81 (3) 


‘is applicable where more than one 


seat is to be filled and only one vacan- 
cy remain unfilled with only two con- 
tinuing candidates and each of .them 
has the same value of votes at that 
count. In such a case the exclusion of 
one of the candidates is decision by 
lot. The reason for decision by lot in 
rule 81 (8) is that the two continuing 
candidates by reason of the transferr- 
ed votes at the last count have the 
same value of votes. The values of 
their votes in the previous counts have 
already been worked out by rule 80 
(7) of the Conduct of Elections Rules, 
1961 which embodies the principle of; 
exclusion of a candidate where two or; 
more candidates have the same value 
of votes by having regard to the origi- 
nal votes of each candidate and ex- 
cluding the candidate for whom fewest 
original votes are recorded. The prin- 
ciple of Rule 81 (3) does not apply to 
the present case because that rule ap- 
plies to counting of votes where more 
than one seat is to be filled. This is 
not the case here. Rule 81 (3) resol- 
ves tie on count of votes between the| - 
Tast two contesting candidates at thej 
Jast count on transfer of votes from 
the previous count. 


20. It is an established princi- 
ple in the system of proportional re- 
presentation by means of a single trans- 
ferable vote by ballot that where for 
one vacancy there are three candidates 
and one of them is excluded at the first 
count and the two candidates continu- 
ed and in the second count both of 
them have equal number of votes then 
one of the two candidates who had the 
lower number of votes than the other} 
continuing candidate in the first count 
shall be excluded. The present elec- 
tion was held on this principle. Sec- 
tion 56 of the Act only speaks of elec- 
tion by the system of proportional re- 


-the present case. 
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-presentation by means of a single 
transferable vote. It cannot be said in 
the present case that there is any sta- 
tutory infringement of election by the 
system of proportional representation 
by means of a single transferable vote. 
The two rival. contentions . were that 
according to the University authorities 
Principal Suru was to be. excluded at 
the second count because his votes on 
the original count were lower than that 
of Dr. Apte whereas according to the 
persons who impeached the election the 
only method of exclusion was decision 
by lot. It appears that there is legis- 


‘llative sanction in support of the con-. 


tention on behalf of the University 
authorities that resolving equality of 
votes by reference to first preference 


- for original votes is a known recognis- 


ed method in the system of propor- 
tional representation by means of a 
single transferable vote. Even if Sta- 
tute No. 158 of the Poona University 
does not in terms apply, . Statute No. 
158 furnishes a.valuable guide regard- 


ing the working of the system of pro- 


portional representation mentioned in 


- section. 56 of the Act and principles 


analogous to Statute No. 158 are appli- 


cable and have been applied by the- 


authorities who conducted the election 
in the present case, . 


21. ‘Determination by lot in 


case of equality of votes is neither a. 


principle of universal application nor 
is it a common law principle. Tt is 


only permissible when there is a spe- |; 
rapada repeated the contention 
“which had been advanced in the High 
` Court ‘that Principals of 4 unaffiliated 


cific statutory provision to that effect. 
In the. absence of a statutory provision 
the method ‘of decision by lot is not 
resorted to- when | there is other ra- 


' tional method. The principle of deci- .. 


sion by lot is dependent on chance and 


accident whereas the principle of ex- . 
-clusion with reference to difference of 


votes on the original count is based. on 
reason and legislative principles.. In 


the present case the Statute imposed’ 


a duty of ‘election by the system of 
proportional representation by means 
of a single transferable vote. The 
principles of exclusion are not to ‘be 
found in any statutory enactment. in 
On the one hand 
there is the support of legislative 
measures embodying the principle of 
exclusion by reference to original 
count. The principle of exclusion by 
Tot on the other hand is adhered ‘to 


= only if the Statute has a-compelling 


force to that effect. In the present 


‘tions. . The respondents’ 


A.L R. 
case there is no such statutory com= 
pulsion of deciding by lot in the even- 
tuality which happened. If there are 
two principles of exclusion and th 
authority has a discretion in the mode 
of performing the duty, the authority 
cannot be commanded to a duty in a 
specific way (See Halsbury’s Laws of 
England, Third Edition, Vol 11, parą 
160, page 85). : 

22. ` The election was held by 
the continuing Vice-Chancellor. 
The Court of the University was 
master of its own procedure. It adopt- 
ed one of the principles. of exclusion 


. by reference to votes on the original 


count. In following that procedure if - 
cannot be said that there is violation 
of statute. It is not out of place to 
mention here that Principal Suru him- 


‘self made a petition to the Chancellor 


under Section 60 of the Act asking him 
not to confirm the election. Under 
Section 60 of the Act if any question 
arises as to whether a person has been 


‘duly elected or appointed the matter 


may be referred on a petition to the 
Chancellor who shall decide the ques- 
tion and his -decision shall be final. 
We are not basing our decision on the 
finality of the decision of the Chancel- 
lor in the present case but this is 
a. feature which is not to be lost sight 
of by reason of the fact that the candi- 
date ‘who lost at. the, election made res 
presentation for redress of his griev- 
ances. to tue Chancellor. 


© 23. ` Counsel on behalf. of: the 


Colleges attended the Court meeting 
and therefore -the election was bad. 
The: High Court - Tightly rejected that 
contention. There is evidence to show 
that in:the month. of June, 1969 the 


. Government sanctioned the recom- 


mendation of the University for affilia- 


tion of these Colleges to the Univer-' 


sity.’ The affiliation was for three 
years from 1969. In these orders it 
was stated that the final Government 
notification would be issued after the 
University submitted a report to the 
Government of ful g the condi- 
contention 
was that the notification was publish- 
ed after the month of May, 1970. The 
High Court rightly held that the sanc- 
tion was granted by the Government. 
Deélayed publication of the notification 
would not detract from the sanction. 
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previously granted. The third con- 
tention which had been urged in tae 
High Court was not pressed here. 

24, For these reasons, we =c- 
cept the appeal and set aside the 
fudgment of the High Court. Each 
party will pay and bear its own costs 


in this Court. 
Appeal allowed. 
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Criminal P. C. (1898), Section 
479-A — Procedure in cases of perjury 
— Before filing complaint against wit- 
ness for perjury giving of opportunity 
to him to show cause against that com- 
plaint is not mandatory in so. far as 
trial Court is concerned — 1963 (2) Cri 
LJ 355 (Mad) and AIR 1964 Anch Ae 
368, Approved. (Paras 6, 8) 

What is mandatory is that pon 
filing complaint against witness for 
perjury, the Court must form an 
opinion that the ‘witness has either 
given intentionally false evidence or 
has intentionally fabricated false evi- 
dence and further must form an 
opinion that it is expedient in che 
interests of justice that ‘the witness 
should be. prosecuted ‘for the offence 
committed by him. | But. giving. of 
opportunity to witness to show cause 
against proposed complaint is a matter 
left to the discretion of the trial Court. 
So far as appellate Court is concermed 


such giving of opportunity to witness 


is mandatory. (Paras 6.-.8) 
Cases Referred: Chronological Paras 
(1966) ATR 1966 SC 1863 (V 53) 
'= (1966) Supp `` SCE 373 = | 
1966 Cri LJ 1503, Kuppa © _ 
Goundan v. M. S. P. Rajesh 10, 11 
(1964) AIR 1964 Andh Pra 368 - 
(V 51) = (1964) 1 Andh WR 
538 = (1964) 2 Cri me 133, 3° 
Javvaiji theana, In r 8 
(1963). 1963-2 Cri LJ 355 = 1963 
Mad LJ 421, .Rukmani Bai v. S 
C. R. Govindaswamy Chetty 8 


*(Cri, Appeal No. 74 of 1968, D/- 
4-9-1968 — Bom, Nagpur Bench ) 


EO/EO/C150/71/SSG/P. 


(1960) AIR 1960 SC 133 (V 47) 
== (1960) 1 SCR 945 = 1960 
Cri LJ 174, Dr. B. K. Pal 
Chaudhry v. State of Assam 10 


Dr. W. S. Barlingay, Sr. Advocate, 
(Mr. A. G. Ratnaparkhi, Advocate, with 
him), for Appellant; M/s. . P. K. 
Chatterjee and S. P. Noyan: Advocates, 


for Respondent. - 


The Judgment of the Court was- 
delivered by 


HEGDE, J.: — The only substan~ 
tial question that arises for decision 
in this appeal by special leave is as 
to whether the requirements of Sec- 
tion 479-A of the Code of Criminal 
Procedure have been.complied with 
before instituting the complaint from 
which this appeal arises and if they 
have not been complied with whether 
the prosecution is vitiated? 


2. In July 1965, there was a 
dacoity within the limits of Railway 
Police Station, Nagpur. Several pro- 
perties belonging to the Railways 
were stolen in the course of that 
dacoity. During the investigation of 
that offence, the Railway Police sought 
the assistance . of the wen police. 
Inspector Khandagale (D. W. 1) who 
was incharge of the Tehsil Police 
Station directed the appellant, the 
Sub-Inspector working under him to 
assist the Railway police in the investi- 
gation of the case. Part of- the investi- 
gation was carried on by the appel- 
lant. Two of the persons arrested in 


- connection with that dacoity were 


Ambadas and Deorao. They are said 
to have made certain: statements ` on 
July 21, 1965. It is further alleged 
that in pursuance of the information ` 
given by Deorao,. the police in the 
presence of the Panchas recovered 
certain properties. The concerned 
panchnama was attested by two wit- 


. nesses viz., Pochanna and Abdul Gani. 


After the investigation a charge-sheef 
was filed. against several persons in- 
cluding Ambadas and Deorao accusing 
them of the commission of an offence 
under Section 395, I. P. C. After pre~- 


liminary enquiry the case was com= ~- 


mitted to the Court of Session, Nagpur 
and was tried before the Additional 
Sessions Judge, 
Trial No. 8 of 1966°on his file. The. 
trial of the case commenced on June 
6, 1966. Pochanna, one of the Panch 
witnesses was examined on June 9, 
1966. He did not support me prosecu~ 


Nagpur as Sessions ` ` 
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Hon. Abdul Gani, the other Panch 
witness also had been cited as a wit- 
ness but he was not present in Court 
on June 9, 1966. On June 10, 1966, 
one person who claimed himself to 
be Abdul Gani who had attested the 
panchanama, was examined. He depos- 
ed that he had attested the panchnama 
and that he was present at the time 
the recoveries were made. On June 11, 
1966, the appellant was examined. 
The appellant deposed that the person 
examined on the previous day was 
Abdul Gani and that person had 
attested the panchnama in question. 
Thereafter the case took a new turn. 
It appears that the accused came to 
know that the person examined on 
June 10, 1966 was not Abdul Gani but 
one Dilawar and that the real Abdul 
Gani had migrated from Nagpur and 
settled down at Rajnandgaon. On en- 
quiry their Counsel, Mr. Ingle came to 
know that Dilawar who posed himself 
as Abdul Gani was involved in a cri- 
minal case pending in the Munsifi’s 
Court in Nagpur. After ascertaining 
_ all the facts, Mr. Ingle filed an applica- 

tion before the. learned trial Judge 
alleging that the witness who posed 
himself as Abdul Gani and spoke in 
support of the recovery panchnama was 


an imposter and that he was not the 


real attestor to the panchnama. There- 
in he further stated that the name of 
that person was Dilawar and he was 
the son of one Munirsha. Thereafter 
the learned trial Judge recalled the 
said witness and further examined him 
on June 14, 1966. At that time ‘the 
witness confessed that he was not 
Abdul Gani and that he did not attest 
` the panchnama, but he had been com- 
pelled by the appellant to depose false- 
ly. After the examination of this wit- 


ness, the learned trial Judge being” 


prima facie of the opinion that the ap- 


pellant had given perjured testimony - 


-and that he has fabricated false evi- 
‘dence, issued a notice to the appellant 
to show cause why he should not be 
prosecuted for perjury and for 
fabricating false evidence for the pur- 
pose of the case. 


ed cause on June 16, 1966. In the 


i _ statement filed by him he again assert- 


~ ed that the person examined on June 
_ 10, 1966 was Abdul Gani, the attestor 
of the panchnama. He denied the fact 
that the said witness is Dilawar. He 
went further and averred that the wit- 
-ness had been purchased -by the ac- 


The appellant show- . 


cused and that he has deposed falsely. 
that he is not Abdul Gani. There- 
after the appellant was recalled and 
further examined. During the course of 
his examination he reiterated the stand 
taken by him in his written statement. 
In the course of his cross-examination, 
it was elicited from him that he knew 
the person concerned for over three 
years, thereby ‘the possibility of the 
appellant giving incorrect evidence 
due to misconception was ruled out. 
After the appellant was re-examined, 
the accused produced a person in 
Court who according to them was the 
real Abdul Gani. That person depos- 
ed that he is Abdul Gani and that. he 
was the person who had attested the 
panchnama. The learned trial Judge 
took his sample signatures and com- 
pared the same with the signature 
found on the panchnama.. He found 
them to tally with one another. After 
the conclusion of the trial, the learn- 
ed trial Judge acquitted all the ac- 
cused and directed the prosecution_ of 
Dilawar and the appellant under Sec- 
tions 195 and 196, I. P. C. At this 
stage it may be noted that in the 
course of his judgment in the dacoity 
case, the learned trial Judge gave a 
finding that Dilawar and the appellant 
intentionally gave false evidence in 
the case and further the appellant had 
intentionally fabricated false evidence 
for the purpose of being used in that 
case. He also opined that for the 
eradication of the evils of perjury and 
fabrication of false evidence and in the 


` interest of justice it is expedient that 


Dilawar and the appellant should be 
prosecuted for the offences committed 
by them. On the basis of that com- 
plaint, the appellant and Dilawar were 


‘tried, convicted and sentenced to suffer 


rigorous imprisonment -for three years. 
The appellant was convicted both for 
perjury as well as for fabricating false 
evidence. Under each head, he was 
awarded a sentence of three years 
rigorous imprisonment but the two 
sentences were ordered to run con- 
currently. Dilawar. did not appeal 
against his conviction and sentence. 
The appellant -appealed against the 
judgment to the High Court of Maha- 
rashtra. His appeal was summarily 
dismissed. .Thereafter he appealed to 
this Court after obtaining special 
leave. In that appeal this Court came 
to the conclusion that the High Court 
should not have summarily dismissed 
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the appeal as arguable questions of 
fact and law arose for consideratioa. 
It accordingly set aside the order »f 
the High Court and remitted the case 
to the High Court with a direction <o 
re-admit the appeal ani dispose f 
the same according to law. Accord- 
ingly the appeal was again heard by 
the Nagpur Bench of the Maharashtza 
High Court. The appeal has again 
been dismissed by the High Court. Ve 
have now to consider the correctnss 
-of the decision of the High Court. 


3. So far as the merits of tie 
case are concerned, there is little to 


be said in favour of the appellan:’s 


case. There is hardly any doubt that 
Dilawar had posed himself as Abdul 
Gani. It is also clear =rom the evi- 
dence on record and from the circum- 
stances of the case that the appellant 
was responsible for inducing Dilawar 
to pose as Abdul Gani. All that was 
said in favour of the appellant by 
Dr. Barlingay, his learned Counsel was 
that the possibility of the appellant 
innocently thinking that: Dilawar was 
the real Abdul Gani cannot be rul=d 
out. We are unable tc accept this 
contention. It is clear from tie 
admissions made by the appellant dur- 
ing the Sessions Trial which admissions 
have been brought on record as e7i- 
dence in the present’ case that he 
knew Abdul Gani very well. There- 
fore there was no occasion for him to 
make any mistake. The appellant had 
strongly asserted in his statement in 
reply to the show cause notice as well 
as in his deposition in Court that the 
person who was examined on June 10, 


1966 was the real Abdul Gani and that, 


he was the person wh») had attested 
the panchnama. Under these circum- 
stances, the plea that the appellant 


gave evidence under an erroneous im- ° 


pression ‘cannot be entertained. It is 
clear that the appellant has no regerd 
for truth. 

4. We also do not find my 
merit in the contention that the ex- 
planation given by the appellant in zhe 
dacoity case as well as nis evidence in 
that case are inadmissible in the pre- 
sent proceedings. Admissions made in 
the explanation given and in the de- 
position are relevant and admissible in 
the present case. An edmission is a 


substantive evidence, though it is open. 


to the person who made the admission 
to show that the fact admitted is aot 
correct. In the absence of any such 


proof the admission has to be consider- 
ed as an important piece of evidence. 


2 As mentioned at the outset 
ithe only important question for deci- 
sion in this appeal is whether the re- 
quirements of Section 479-A, Code of 
Criminal Procedure have been compli- 
ed with before filing the present com- 
plaint. Section 479-A was incorporat- 
ed into the Code of Criminal Proce- 
ore by Act 26 of 1955. That section 
reads: 


*479-A. Procedure in certain cases 
of false evidence. ` 

(1) Notwithstanding anything con- 
tained in Sections 476 to 479 inclusive, 
when any Civil, Revenue or Criminal 
Court is of opinion that any person 
appearing before it as a witness has 
intentionally fabricated false evidence 
for the purpose of being used in any 
stage of the judicial proceeding, and 
that, for the eradication of the evils 
of perjury and fabrication of false evi- 
dence and in the interests of justice, 
it is expedient that such witness 
should be prosecuted for the offence 
which appears to have been committed 
by him, the Court shall, at the time 
of the delivery of the judgment or 
final order disposing of such proceed- 
ing, record a finding to that effect 
stating its reasons therefor and may, if 
it so thinks fit, after giving the witness 
an opportunity of being heard, make 
a complaint thereof in-writing signed 
by the presiding officer of the Court 
setting forth the evidence which, in 
the opinion of the Court, is false or 
fabricated and forward the same to a 
Magistrate of the first class having 
jurisdiction, and may, if the accused is 
present before the Court, take suff- 
cient security for his appearance þe- 
fore such Magistrate and may bind 
over any person to appear and give 
evidence before such Magistrate: 


. Provided that where the Court 
making the complaint is a High Court, 
the complaint may be signed by such 
officer of the Court as the Court may 
appoint. 


Explanation.— For the purposes of 
this sub-section, a Presidency Magis- 
trate shall be deemed to be a Magis- 
trate of the first class. i 


(2) Such Magistrate shall tħere- 
upon proceed according to law and as 
T complaint made under Section 
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(3) No appeal shall lie from any 
finding recorded and complaint made 
under sub-section (1). 

(4) Where, in any case, a com- 
plaint has been made under sub-sec- 


‘tion (1) and an appeal has been pre- 


ferred against the decision arrived at 
in the judicial proceeding out of which 
the matter has arisen, the hearing 
of the case before the Magistrate to 


‘whom the complaint was forwarded or 


to whom the case may have been 
transferred shall be adjourned until 
such appeal is decided, and the Appel- 
late Court, after giving the person 
against whom the complaint has been 
made an opportunity of being ` heard, 
may, if it so thinks fit, make an order 
directing the. withdrawal of the com- 
plaint; and a copy of such -order 


shall be sent to the Magistrate before 
whom the hearing of the case is pend-. 


(5) In any case, where an appeal 
has been preferred from any decision 
of a Civil, Revenue or Criminal Court 
but no complaint has been made under 
sub-section (1), the.power conferred on 
such Civil, Revenue or Criminal Court 


` under the said sub-section may be. are 
‘and. 


ercised .by the- Appellate Court; - 
where the Appellate Court makes such 
complaint, the -provisions `of sub-sec- 
tion (1) shall apply accordingly, 
no such order shall be made, without 
giving the person affected thereby . an 
opportunity of being heard. 
(6) No proceedings ‘shall be taken 
under Sections 476 to 479 inclusive 
for the prosecution of a person for giv- 


ing or fabricating false evidence, if in. 


respect of such a person proceedings 
may be taken under this section.” 

6. This section was introduced 
into the Code with the idea of-eradi- 
eating to the extent possible the evils 
of perjury and fabrication of false’ evi- 
dence, a widespread evil that is corrod- 
ing our judicial system. The then 
existing procedure in the matter of 


. prosecuting those who give false evi- 


dence or use fabricated evidence in 
judicial proceedings was found to - be 
tardy and ineffective. Therefore power 
was given both to the trial Court as 
well as to the appellate Court to forth- 


` twith complain against witnesses guilty 


of perjury or fabricating false evidence 
without. having recourse to the pro- 
cedure laid down in Sections 476 to 
479 of the Code of Criminal Procedure. 
‘But at the same time the legislature 


but’ 


felt that before proceeding against 
those persons, the Court must form 
an opinion that the witness has -either 
given intentionally false evidence or 
has intentionally fabricated false evi- 
dence’ and further must form an 
opinion that it is expedient in the] - 
interests of justice that the witness 


-should be prosecuted for the offence 


committed by him. ` 

7. It is clear from the findings 
given by the learned trial Judge in 
the dacoity. case that he had come to: 
a prima facie conclusion that the ap- 
pellant had given false evidence and 
further that he had . intentionally 
fabricated - false evidence for the pur- 
pose of being used in that case. He 


. had also come to the conclusion that 


for the eradication of the evils of 
perjury and fabrication’ of false evi- 
dence and in the interests of justice, 
it was expedient that the appellant 
should be prosecuted for the offences 
committed by him. Thus far there is 
no difficulty. But according to the 
appellant, the complaint is vitiated 
because after arriving at the findings 
in question and before filing the com- 
plaint, the learned Sessions Judge had 
not given him an opportunity to show 
cause why complaint should not be 
filed against him. As seen earlier he 


-had given an opportunity to. the 


appellant at an earlier stage to 
show cause why he should not 
be prosecuted for giving false evi- 


dence and for fabricating false evi- 


dence. But we are told that the re- 
quirement. ‘of giving a notice to show 
cause why. a complaint. should not be 


‘filed, after the required findings are 


given and before making the complaint 
is mandatory and failure to do so has 
vitiated the prosecution. Let us now 
proceed to consider whether this con- 
tention is well founded. The material 
portion of Clause (1) of Section 479-A 
IS: A . 
eis when any Civil, Revenue or 
Criminal Court is of opinion that any 


‘person appearing before it as a wit- 


ness has intentionally given false evi- 
dence in any stage of the judicial pro- 
ceeding or has intentionally fabricated 
false evidence for the purpose of being 
used in any stage of the judicial pro- 
ceeding and that for the eradication of 
the evils of perjury and fabrication of 


-false evidence and in the interests of 


justice, it is expedient that such wit- 
ness should be prosecuted for the of- 
fence which appears to have been 
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ccommmitted by him, the Court shall at 
the time of the delivery of the judg- 
ment or final order disposing of such 
‘proceeding, record a finding to that 
effect stating its reasons therefor and 
may if it so thinks fit, after giving the 


witness an opportunity of béing heard 
make a complaint thereof in .writing 


{emphasis su plied) 
8. This provision clearly shows 
that what is mandatory is that the 
Judge must give a finding that the wit- 
ness has intentionally given false əvi- 
‘dence in the proceeding before him or 
‘has intentionally fabricated false əvi- 
-dence for purposes of being used in 
‘that proceeding and that for the era- 
‘dication of the evils of perjury and 
fabrication of false evidence and in 
the interests of justice, it is expedient 
that the witness should be -prosecated 
-for the offence in question. Giving of 
an opportunity to the witness to show 
‘cause against the contemplated com- 
-plaint is not mandatory. ‘That ster is 
required to be taken only if the Court 
thinks fit -— a matter leit to the dis- 
cretion of the: trial Court. This gosi- 
tion is made further clear when wa 
0 to sub-section (5) of Section 473-A. 
This sub-section empowers the arpel- 
Tate Court to make a complaint agzinst 
a witness whom it thinks is guilty cf 
perjury or guilty of Zabricating alse 
-evidence to be used in the proceecings 
‘before it. It provides that where the 
appellate Court proposes to maka a 
‘complaint “the provisions of sub-sec- 
tion {1) shall apply accordingly bet no 
such order shall be made without giv- 
ing the person affected thereby ar op- 
portunity of being heard.” 
(emphasis supplied) 
In other words in the case of the trial 
{Court a discretion is given as to whe- 
dther an opportunity should be given 
dor not before filing a complaint to 
show cause against the proposed. zora- 
plaint but so far as the appellate Court 
jis concerned the giving of an oppor- 
{tunity to the witness to show cause 
| against the contemplated complairt is 
}made mandatory. The reason for this 
distinction is understandable. So far as 
the trial Court is concerned, it is the 
Court that has seen the’ witness and 
observed his demeanour. Therefore 
ithe legislature evidently thought that 
Itke question whether a witness should 
be given a further opportunity to shaw 
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meme enenwens 








` Pradesh High Court 


.the Code of -Criminal 


cause why complaint should not be 


. filed against him may be-left to the 


discretion of that Court but the appel- 
late Court having no such opportunity, 
the. legislature evidently thought that 
an opportunity should be given to the 


‘witness to show cause against the con- 


templated complaint. The conclusion| 
‘arrived at by us accords with the view 
taken by the High: Court of Madras 
in Rukmani Bai v. ‘G. R. Govinda- 
swamy Chetty, 1963 Mad LJ 421 = 
(1963-2 Cri LJ -355) and by Andhra 
in Re Javvaji 
Uthanna, AIR 1964 Andh Pra 368. 


9. © In those two decisions even 
after coming to the conclusion that 
cl. (1) of S. 479-A does not mandatori- 
ly require that any opportunity should 
be given to the person complained 
against to show cause against the con- 
templated complaint, the courts took 
the view that all the same notice 
should be issued as there is no reason 
why the well-known and well accept- 
ed principle of audi alteram partem 
should not apply.. In this case it is not 
necessary to express any opinion as to 
the correctness of these observations. 
As seen earlier adequate opportunity 
had been given to the appellant. to 
show cause against the proposed com- . 
plaint. 


10. Dr. Barlingay,. learned 


-Counsel for the appellant placed reli- 
-ance on two decisions of this Court 


namely in Dr. B. K. Pal Chaudhry v. 
The State of Assam, (1960) 1 SCR 945 
= (AIR 1960 SC 133) and Kuppa 
Goundan v. M.°S. P. Rajesh ( (1966) 
Supp SCR 373 = (AIR 1966 SC 1863) ) 
in support of his contention that after 
giving the findings required under sec- 
tion 479-A (1) and before filing the 
complaint, the court is bound to give 
the person concerned an opportunity 
to show cause against the proposed 
complaint against him. Neither of the 
two decisions bears on the question of 
law in issue. In Dr. B. K. Pal Chau- 


. dhry’s case, (1960) 1 SCR 945 = (AIR 


1960 SC 133) (supra), the complaint 
was filed by the appellate court and 
not by the trial court.’ All that was 


‘held by this Court in that case is that 


it was the duty of the court acting 
under sub-ss. (1) and (5) of S. 479-A of 
Procedure . to 
record a finding that in its opinion in- 
tentionally false evidence. has been 


-given and for the eradication of the 


evils of perjury and in the interests of 
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justice, it is expedient that there 
should be a prosecution for the offence 
and also to give the person against 
whom it is intended to proceed a hear- 
ing before making the complaint in 
respect of the offence. 

$ In Kuppa Goundan’s case, 
(1966) Supp SCR 373 = (AIR 1966 SC 
1863) (supra) the scope of sub-s. (6) 
of S. 479-A, Code of Criminal Proce- 
. dure came up for consideration. That 
case has nothing to do with the scope 
of sub-s. (1) of S. 479-A. The obser- 
vations made in those cases must be 
read in the context in which they were 
made. In those cases this Court did 
. not consider the scope of S. 479-A (1). 
12, In the result this appeal 

fails and the same is dismissed. 
Appeal dismissed. 
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(From: Allahabad)* 
G. K. MITTER, C. A. VAIDIALIN- 
GAM AND P. JAGANMOHAN 
REDDY, JJ. 

Sheo Darshan, Appellant v. The 
State of U. P., Respondent. s 

Criminal Appeal No. 179 of 1970, 
D/- 30-4-1971. 

Evidence — Appreciation of — 
Murder trial — Minor variances in evi- 
dence cannot dislodge prosecution 
story proved beyond reasonable doubt. 

(Para 10) 

` Where on meticulous examination 

oz the evidence of all the witnesses it 
was found that the assault was pre- 
planned and that there was motive for 
the assault, minor variances,in the evi- 
dence cannot be given. undue weight to 
doubt the commission of crime by ac- 
cused which has been established by 
the prosecution. (Paras 8, 9, 10) 

Mr. C. P. Lal, Advocate, for Ap- 
pellant; Mr. O. P. Rana, Advocate, for 
Respondent, 

The J udgment of the 
delivered by 

’ MITTER, J.: This appeal is from 


Court was 


a judgment of the High Court at Al-- 


lahabad convicting the appellant under 
sections 302 and 307 of the Indian 
Penal Code and sentencing him to 


*(Cri. Appeal No. 502 of 1968, D/- 2- 
9-1970 — All. Lucknow Bench.) 
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death for the first offence and to rigo- 
rous imprisonment for six years on 
the second. The sentence under sec- 
tion 302 was imposed for the murder 
of a boy of fourteen by the name of 
Sheopal while the conviction under 
S. 307 was in respect of the attempt 


to murder one Ram Kumari, the 
mother of the said deceased. . 
2. The prosecution story, in 


brief, was that there was enmity be- 
tween Mathura, the husband of Ram 
Kumari and father of Sheopal, and the 
appellant mainly arising out of Mathu- 
ra’s helping his brother Mangali, in 
litigation for recovery of a sum of 
Rs. 720/- loaned to.one Bulaqi on the 
basis of a promissory note and Bulaqi 
being helped therein by the appellant. 
The appellant was said to have set 
fire to Mathura’s khaliyan in respect ' 
whereof a panchayat was held in 
which the appellant had acknowledged 
setting fire to the khaliyan and had 
asked for pardon. The villagers had 
made up the loss occasioned to Mathura 
by making contributions themselves 
but apparently this had not put an 
end to the enmity and it was said that 
Bulaqi had refused to pay his debt to 
Mangali at the instigation of the’ ap- 
pellant. The appellant was further said 
to have fired a shot at Girwar, brother 
of Mathura, shortly before the date of 
the incident out of which this appeatk 
arises and had also threatened to kill 
both Girwar and Mathura. A report in. 
respect of this was lodged by Girwar 
at the police station. On the morning 
of November 9, 1967 the boy Sheopal, 
accompanied by his mother had gone 
to a field of karbi at a short distance 


-from the village.to cut and collecta 


load of it. At about 8 am. the mother 
and the son were returning from the 


. field when the son had a load of karbi 


on his head and a scythe in his hand. 
The mother was following the son ` 
some distance behind. The appellant 
who had armed himself with a kanta 
came out from a Jhundri field of Ram- 
lal and ordered Sheopal to stop. The. 
boy raised an alarm after throwing 
the load of karbi but the appellant 
began to give him kanta blows. The 
mother ran towards her son. when the 
appellant hit her also and gave her 
two blows with the kanta as a result 
whereof she fell down on the ground. 
An alarm. raised by the two victims. 
brought several persons, namely, Put- 
tu, Maiku, Dularay, Jhallu, Lakhai and 
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others to the spot. The appellant zan 
away with the kanta in his hand. All 
this was noticed by Mathura who had 
left his house at about 8 O’clock in 
the morning to go to the field himself. 
The police station was at a distance of 
8 miles from the place of occurrer.ce 
and the first information report was 
lodged by Mathura at about 11 in the 
morning. When the potice came they 
found the dead body of the boy on the 
village pathway, his mother lying on 
a cot at a distance of about 100 paces 
from the snot where the boy was iy- 
ing. A load of karbi and a blood-stazn- 
ed piece of cloth found near the head 
of the boy were taken possession of by 
the police, as also the other clothes on 
the body of the boy which were soaked 
in bleod. 

3. The post-mortem examina- 
tion of the dead body of the boy ze- 
vealed three incised wounds on the head 
and an abraded contusion on the ouzer 
aspect of middle of the right arm. ‘The 


doctor was of the view that the incis- . 


ed wounds were caused by a wearon 
like a kanta and the abraded contusion 
by a blunt weapon like a lathi and 
that- the head injuries were sufficient, 
in the ordinary course of nature, to 
cause death. The medical examina- 
tion of the mother showed that she 
had one contusion with swelling 
around it on the left eve and temrle, 
a contused wound muscle deep on the 
left side of the skull above the lft 
ear, one incised wound muscle deep on 
the mastoid of left ear and another 
incised wound cartilage deep cutting it 
on the back of the left ear midcle. 
According to the doctor the contusion 
and the contused wound were caused 
by a blunt weapon like a lathi end 
the incised wounds were caused by a 
sharp-edged weapon like kanta. ‘The 
eye witnesses were Mathura, father 
of the boy, P. W. 2 Puttu, P.W 3 
Dularey, P. W. 12 Maixu, -P. W. 15 
Ram Kumari, P. W. 16 Jhallu and 
P. W. 17 Lekhai. 


4, The Sessions. Judge arrived 
at the conclusion that the prosecution 
had failed te prove beyond reasonable 
doubt the appellant’s complicity in fhe 
crime on the following grounds:— 


1. The prosecutior could mot 
prove affirmatively the places as 
suggested by it to be the scene of the 
offences, there being material contra- 
dictions between the statements of the 
witnesses with regard to this aspect. 
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Although earth taken by the police 
from the places where the deceased 
was said to have been done to death 
and where his mother was given kanta 
blows were declared by a Serologist to 
have been stained with human blood, 
there was no independent witness who 
spoke to the recovery of the speci- 
mens of earth from these particular 
places. He found himself unable to 
rely on the interested statement of the 
Sub-Inspector of police that the earth 
was found to be blood-stained had 
been actually taken. from these two 
spots, where the crimes were said to 
have been perpetrated. 


2. The investigating officer had 
not given any plausible explanation as 
to why he did not record the state- 
ment of Mathura at the police station 
where he is said to have gone to 
lodge the report. 


3. The investigating officer did 
not explain how Ram Kumari came 
to be found lying on a cot ata dis- 
tance of about 100 paces from the 
place where the deceased was lying 
when the said officer had himself 
mentioned in’ the inquest report that 
Ram Kumari was lying on a cot at 
some distance to the north of the 
place where the dead body was lying. 


4. The investigating officer did not 
make any effort ‘to locate the karbi 
field of Mathura on the site plan or to 
find out whether any load of cut karbi 


_was at all lying on that field. 


5. It was not improbable that the 
crimes were committed between 3 and 
4 a. m. when it was too dark for any- 
body to identify the real assailant. This 
conjecture was based on considera- 
tion of the evidence of Dr. Dwivedi 
and Mathura’s statement that people 
used to go to the fields at that early 
hour to cut crops for fodder. Accord- 
ing to Dr. Dwivedi who conducted the 
post mortem theinjuries onthe person 
ef the deceased could have been caus- 
ed between 3 and 4 in the morning on 
9th November, 1967. It was also possi- 
ble that the, incident may have occur- 
red between 6 to 10 hours of the last 
meal taken by the victim because 
digested food was found in the lower- 
end of the small intestines. Combin- 
ing the above with Mathura’s admis- 
sion that villagers used to go out to 
work in the fields at about 3 or 4 in 
the morning, the Sessions Judge held 
that it was not improbable for Mathu- 
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ra’s son to have gone there at that 
hour and getting killed by an unidenti- 
fied assailant. 


5. In our view, the Sessions 
Judge allowed his mind to be cloud- 
ed by chimerical speculations ignoring 
the direct evidence of the. eye wit- 
nesses and the High Court ‘on an exa- 
mination of the evidence came to the 
correct conclusion. According to: the 
High Court there was no reason to 
doubt that the occurrence happened at 
the spots mentioned by the prosecu- 
tion. The dead body was found by 
the investigating officer at the ‘place 
almost midway on the way between 
the house of Mathura and his field. 
‘There was blood-stained earth near 
the body and the blood was found to 
be of human origin. The mother: was 
lying unconscious at some distance 
from the spot where the boy fell and 
‘earth. picked up from there was also 
found to be stained with blood. of 
human origin. The presence 
scythe and a‘load of cut fodder near 
‘the dead body ‘of Sheopal was another 
positive indication of the, fact that the 
boy was done to death at that very 
spot. The inquest .memo mentioned 
the presence of blood-stained earth, 
the scythe and the cut fodder near the 
body. The investigating officer had 
proved the recoveries and he was 
corroborated by Maiku, P. W. 12, one 
of the panchas at -the ‘inquest. The 
High Court found no reason to dis- 


believe these witnesses simply because. 


the other witnesses who had signed 
the recovery memos were not examin- 
ed. : 


6. With regard to the exact 
time of occurrence as deposed to by 
the witnesses, the High Court observ- 
ed that undoubtedly there were some 
statements which could place the 
occurrence ai about 10 a. m. But the 
High Court noted that it was a matter 
of common experience that the time 
given by witnesses and specially in 
the villages is often by guess and not 
very accurate. The discrepancy did 
not go to show that the prosecution 
case about the occurrence having 
taken place at 8 a.-m. was incorrect. 
Tf the incident had taken place at 
10 a. m. report thereof could not have 
been made at 11 a. m. at a police sta- 
tion eight miles away. The High 
Court discountenanced the suggestion 
that the boy and his mother could 
have gone to the field to cut fodder 
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at 3 or 4 a. m. in the month of Novem- 
ber. The presence of the scythe and 
the load of fodder near the dead body 
of the boy negatived the suggestion. on 
behalf of the defence that the occur- 
rence had taken place in the field 
round about 4 in the morning, The 
High Court found the-evidence of Ram 
Kumari quite corivincing wherein she 
had said that it was sometime after 
she was brought to the hospital: that 
she came to know about the death of 
her son. According to the High Court 
as she had became unconscious as a 
result of the injuries inflicted on her. 
she could not know that her son had 
died and what she had seen was only 
that her son had been assaulted and 
had been felled down. The doubt ex- 
pressed by the Sessions Judge with 
regard to the presence of Mathura, the 
father, at the spot at the time of the 
commission of the crime was found by 
the High Court ‘to. be without any 
substance. According to the High 
Court the Sessions Judge had misread 
a portion of the evidence of Mathura 
and -has read. “ghanta” as “ghari”. 
Mathura.had said at one place of his 
testimony that he was at a distance of 
about .150 paces from the place where 


‘his son was murdered when he heard 


the alarm and saw for the first time the 
bundle of karbi on the head of his son 
and at another place in his evidence 
he had said that he was at a distance 
of about. 140° paces from the deceased . 
when the first kanta blow was given 
by the appellant to the deceased.’ How 
the Sessions Judge could pick up this 
as an important variance in testimony 
passes one’s comprehension. The 
father heard the alarm raised by the 
son and ran towards him. Was it 
possible for him tc measure or remem- 
ber with any exactitude the number 
of paces between him and- his boy? 
Further, the High Court held that 
there was no discrepancy between the 
medical evidence about the nature of 
the injuries and the weapon allegedly 
used. to inflict them. In the case of 
the boy the major injuries were incis- 
ed wounds and the abraded contusion 
could well have been caused by the 
fall of the bey on the ground or by the 
lathi portion of the kanta. ; 


T. The: High Court further 
held that there was no valid reason ` 
for rejecting the evidence as to the 
hour of the occurrence being 8 
a. m. and not 4 a m. The Sessions 
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Judge relied mostly on the fact of the 
presence of faecal matter in the lower 
intestines and from that came to the 
conclusion that the boy had not eva- 
cuated early in the morning whch 
normally he would have done scon 
after sunrise. The High Court tcok 
the view that the presence of faezal 
matter in the intestines was not con- 
clusive on the point because the boy 
might have been suffering from con- 
stipation. In the face of positive evi- 
dence of the father thet the boy had 
gone to the field in the morning before 
he had evacuated the Sessions Judge 
should not have speculated. 


8. The High Court meticulcus- 
ly examined the evidence of all che 
witnesses and all the circumstances of 
the case and came to zhe conclusion 
that the assault was pre-planned, taat 
the appellant was hidirg himself in 
the field of Ram Lal and had cme 
out of it armed with a kanta as soon 
as he noticed the boy approaching. 


9. Although both the High 
Court and the Sessions Court dealt at 
some length on the question of motive, 
there can be little doubt that there 
was enmity between the appellant and 
Mathura because of the latter siding 
with his brother Bulagi and the appel- 
lant espousing the causa of his. friend. 


10. In our view, the High 
Court came tothe correct conclusion 
while the judgment of the Sessions 
Judge was based on conjectures and 
minor variances in the evidence adduc- 
ed. The commission of the two crimes 
by the appellant, to our mind, was 
established beyond any doubt. The 
appellant had not only taken the life 
of a young boy who had done him no 
harm but he was about to kill his 
mother merely because he was inimi- 
cally disposed towards the father. The 
High Court had rightly held that tkere 
was no extenuating circumstance and 
the penalty of death was the prcper 
penalty with which the appellant 
should be visited. The appeal there- 
fore fails and the conviction is main- 
tained. 


Appeal dismissed. 
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AiR 1871 SUPREME COURT 1797 
(V 58 C 373) 


(From: Gujarat) 
K. S. HEGDE AND A. N. GROVER, JJ. 


Makan Jivan- and others, Appel- 
ay v. The State of: Gujarat, Respon- 
dent. 


Criminal Appeal No. 26 of 1969, 
D/- 30-4-1971. 


Criminal P. C. (1898), S. 342 — 
Effect of non-compliance with section 
— Errors or omissions in complying 
with the section are curable irregulari- 
ties and the question whether the trial 
is vitiated depends upon the degree of 
the error and upon whether prejudice 
las been caused to the accused. (X-Ref: 
S. 537) 1952 Cri LJ 836 (SC) and AIR 
1956 SC 469, Relied on. (Para 16) 

Where the trial court, after read- 
ing out the statements made by the ac- 
cused in the committal court, merely 
asked them as to what they had to say 


about the prosecution evidence record- 


ed in their presence, the examination 
is highly defective, but in view of the 
plea of the accused that they were not 
present at the scene at the time of the 
occurrence, any further . question to 
them would have been purposeless_ and 
so there was no prejudice. 
(Paras 15 & 18) 

Cases Referred: Chronological Paras 
(1956) AIR 1956 SC 469 (V 43)= 

1956 Cri LJ 831 = 1956 SCR 

206, Bimbadhar Pradhan v. 
-© State of Orissa 17 


`- (1952) 1952 Cri LJ 836 = 1953 


SCR 418, Ajmer Singh v. State 
of Punjab 16 


The Judgment of the Court was 
delivered by 
HEGDE, J.: The appellants and 


one Dahya were tried before the Ad- 
ditional Sessions Judge, Surat in Ses- 
sions Case No. 13 of 1966 on his file. 
The second accused Ichhu and the 
afore-mentioned Dahya were tried for 
an offence under Section 302 read with 
Section 34, I. P. C. The first accused 
Makan Jivan and the 4th accused 
Jadav were tried for. offences under 
Section 323, I. P. C. The trial Court 
acquitted Dahya. It convicted accus- 
ed No. 2 Ichhu under Section 302, 
I. P. C. and sentenced him to suffer 
imprisonment for life. Accused 1 and 
4 viz. Makan Jivan and Jadav were 
found guilty of offences punishable 


EO/EO/C151/71/GMJ/P 





1798 S. C. [Prs. 1-5] Makan v. State of Gujarat (Hegde J.) 


under Section 323, I. P..C. For those 
offences each one of them was sen- 
tenced to undergo rigorous imprison- 
ment for one month and also to pay 
fine of Rs. 50/-, in default to undergo 
further imprisonment for 15 days. The 
convicted accused went up in appeal 
to the High Court of Gujarat but their 
‘appeal was dismissed. Thereafter this 
appeal was brought by special leave. 

2. The accused Ichhu, Dahya 
and Jadav are the sons of accused 
Makan Jivan. The accused own a 
field in Survey No. 9 in the 
village of Ckha. The adjoining field 
in Survey No. 6 was owned by 
P. W. 2 Lallubhai. The deceased Tha- 
kore and P. W. 3 Kantilal are the sons 
of P. W. 2 Lallubhai. P. W. 4 Divali is 
the wife of deceased. Thakore. In 
between the field of P. W. 2 and that 
of the accused there is a stream. 


3. According to the prosecution 
case the deceased Thakore and P. Ws. 2 


to 4 worked in their fields on the day- 


of the occurrence viz. November 28, 
1965. At about 4 p. m. on that day 
they began to water their brinjal 
plants by taking water from the 
stream that separates their field and 
- the field of the accused. The accused 
were in their field at that time. .The 
further case of the prosecution is that 
when Thakore and others were water- 
ing their field, all the accused came 
to the field of P. W. 2, in a body; at 
that time accused 2 and 3 were arm- 
ed with Bhallas and accused 1 and 4 


were armed with sticks; after coming ` 


there the accused abused P. W. 2's 
party for taking water; then deceased 
Thakore told them that if they want- 
ed they could also take water from 


the stream but there was no point in ` 


their abusing them and threatening 
them: but seeing the menacing atti- 
tude of the accused the deceased Tha- 
kore ran away from the place, then 
the accused pursued him, overtook 
him; accused 2 Ichhu alias Chiman 
Makan gave a Dharia blow on his 
head; thereafter accused 3 also gave 
him a blow; at the same time accused 
1 and 4 beat Kantilal and Divali; as a 
result of this assault Thakore sustain- 
ed very serious injuries; witnesses 
Kantilal, Lallubhai and Divali also sus- 
tained injuries. Thakore was immedi- 
ately shifted to the hospital at Rander 
and admitted therein at about 6/15 
p.m. The same day at about 8/10 p.m. 
Lallubhai as well as Kantilal were also 
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admitted into the hospital for treat- 
ment. The First Information Report 
was laid before the police at about 
7/15 p.m. on the same day. As the 
condition of Thakore was very criti- 
cal, under medical advice he was shift- 
ed to ‘the Civil Hospital, Surat. He 
passed away on the night between the 
29th and 30th. 


: 4. The post-mortem examina- 
tion of the deceased Thakore disclosed 
two external injuries. They are (1) A 
diffused swelling on right side of the 
face, starting from front of upper end 
of Rt. ear to the angle of the lower 
jaw 5”°X2”" and (2) A punctured 
wound on left parietal region, 
posteriorly and towards mid-line 1/2” 
X 1/2” X 1-1/2” brain deep. On inter- 
nal examination by P. W. 11, who 
conducted the post-mortem examina- 
tion, the’ following injuries were noti- 
ced:— 


-"(i)} The Rt. parietal bone was 
broken into 6 pieces, varying in sizes 
from 1/4th to 1/2 inch by. 1/4” to 
1/2”. The fracture extended upto the 
Rt. temporal bone and also to the left 
temporal bone in linear fashion in the 
size of 3” to 3-1/2”. 

(ii) The left parietal bone was fra- 
ctured at the upper part in linear fa- 
shion from above downwards and 
forward, in the length of 4 inches. 


(iii) A linear fracture extending 
from outer end of the fracture on left 
parietal bone, going backwards about 
2 1/2” in length. 

(iv) Rt. parietal bone was fract- 
ured in the linear fashion at the back 
and middle part of the bone, about 
31/2” long from above downwards. 

(v) A punctured wound on the left 
parietal regicn posteriorly and towards 
the mid line 1/2” x 1/4" x 1 1/2” brain 
deep. 

S Areas of covering correspond- 
ing to the fracture were torn. Brain 
substance was lacerated under fractur- 
ed bone pieces. Blood clots were found 
on the substance of the brain under 
fractures. 

(vii) The second and third 
were fractured. 

(viii) The right lobe of the liver 
was found to be ruptured posteriorly, 
2” x 1/2” x 1/4”. 

5. According to that witness 
the external injury No. 2 could have 


ribs 


been caused by a sharp cutting instru- - 


ment and that injury was sufficient in 
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the ordinary course of nature to catse 
death. He further opined that the 
rupture of the lobe of the liver was 
due to beating. There were no exter- 
nal marks over the liver. He also 
opined that the externa. injury No. 1 
on the deceased could have been caus- 
ed with a blow by a hard and blunt 
substance. 'The evidence ofthe Doctor 
(P. W. 10) who examined the deceased 
‘at the first instance at Rander hospizal 
does not fully accord with the evider.ce 
-of P. W. 11. He noticed only cne 
external injury on Thakcre. But we sre 
of opinion that P. W. 10 had not care- 
fully examined the injured. Hence we 
are not inclined to attach much value 
to his testimony. As between P. W. 10 
and P. W. 11, P. W. 11 necessarily rad 
better opportunity of observing fhe 
injuries on the deceased. 


6. As mentioned ‘earlier 
P. Ws. 2 and 3 were also examined on 
the same evening. They were exam-n- 
ed by P. W. 10. P. W. 10 noticed 
three injuries each on P. Ws. 2 and. 3. 
They were simple injuries. P. W. 4 was 
not produced before tke doctor Zor 
examination. Her evidsnce is to the 
effect that as her husband’s condition 
was critical, she chose to be by ais 
side and therefore she did not appear 
before the doctor for examination. 
There is no reason to disbelieve ker 
evidence on this point. 

7. The prosecution case is fully 
supported by the testimeny of P. Ws 2, 
3 and 4. Their presence at the scene 
at the time of the occurrence is pzo- 
pbabilised by the injuries sustained by. 
them. As mentioned earlier, the First 
Information Report in this case was 
jaid within about an hour after che 
occurrence. Therein all the details of 
the occurrence had been given. Fur- 
ther the injured persons were produc- 
ed for medical examination very scon 
after the occurrence. 

8. The trial Court as well as 
the High Court found that till zhe 
time of the occurrence, there was no 
enmity between the families of 
P. W. 2 and that o? the accused. 
Therefore there was no motive for 
P. Ws. 2 to 4 to falsely implicate ihe 
accused. The accused have no alter- 
native case as to how the deceased as 
well as P. Ws. 2 to 4 zame to be in- 
jured. Their plea is one of total 
denial of their participation in the 
attack on the injured persons. P. Ws. 2 
to 4 are not shown to have had any 
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motive to falsely implicate the accus- 
ed in the case. There can be no deny- 
ing of the fact that the deceased as 
well as P. Ws. 2 to 4 have been attack- 
ed by someone. We fail to see why 
P. Ws. 2 to 4 should give up the real 
assailants and falsely implicate the 
accused between whom and them- 
selves there was no enmity. 


9. It is true that accused No. 3 
has been acquitted by the trial Court 
by giving him the benefit of doubt. In 
view of the conflict in the evidence 
given by P. Ws. 10 and 11, the trial 
Court came to entertain some doubt as 
to the participation of accused No. 3 in 
the assault. According to P. W. 10, 
there was only one external injury on 
the person of the deceased. But ac- 
cording to P. W. 11, there were two 
external injuries. The trial Court 
thought thet the possibility of the de- 
ceased having sustained only one blow 
on the head cannot be completely rul- 
ed out and therefore it acquitted ac- 
cused No. 3 by giving him the benefit 
of doubt. We are not satisfied with 


the reasoning of the trial court but . 


suffice it to say that finding of the 


trial court does not in any manner. 


throw doubt on the veracity of P. Ws. 
2 to 4. =. 


10. The evidence of P. Ws. 2 
to 4 has been corroborated by P. W. 5 
who claims to have come to the scene 
immediately after the occurrence and 
seen the accused going away from the 
scene. The High Court has not relied 
on his testimony. For the purpose of 
this case, it is not necessary to con- 
sider whether his testimony is accept- 
able or not. 

11. Comment was made of the 
fact that some of the independent wit- 
nesses who were said to have been pre- 
sent at the time of the occurrence have 
not been examined by the prosecu- 
tion. There is no basis for this com- 
ment. It is not the prosecution case 
that at the time of the occurrence any 
one other than those mentioned above 
were present. It was said that some 
people including a servant of P. W. 2 
came to the scene very soon after the 
occurrence. It is those persons that 


have not been examined. Their exa-. 


mination was unnecessary for unfold- 
ing the prosecution case. 

12. Some doubt was sought to 
be cast on the genuineness of the First 
Information Report produced in this 
case. It appears that some correction 


1800 S C. 


regarding the month in which the com- 
plaint was made is noticeable from 
that document. The month was either 
corrected from 10 to 11 or from 12 to 
11. Neither the person who recorded 
that complaint nor the complainant was 
questioned about that correction: There 
can be hardly any doubt as to. the 
month in which that complaint must 


have been: made. We have ear- 
lier seen when’ the . injured -per- 
sons were- medically examined. It 


appears that a copy of the First Infor- 
mation was received by the Magistrate 
on the 29th itself. ° 


13. One other contention taken 
on behalf of the appellants was that 
they have not been given ` copies of 
some of the statements of the prosecu- 
tion witnesses taken during the inves- 
tigation. During the cross-examina- 
tion of P. W. 3, it appears, he was ask- 
ed whether he had signed the state- 
ment given by him’ before the ‘police 
and further whether P. W. -4 had put 
her thumb mark on her statement. He 
answered those questions. in the affir- 
mative. From that statement an argu- 
ment was sought to be advanced that 
some of the statements recorded from 
the witnesses were not made available 
to the accused. This contention pro- 
ceeds on the basis that P. Ws. 3 and 4 
must have given more statements than 
one before the police. It may be noted 
that neither P. W. 4 was asked as’ to 


whether she had.put any thumb mark. 


on the statement given by her to the 
police nor was the investigating officer 
asked whether any witness’ had signed 
or put his thumb mark on his state- 
ment. Further, the statements made 
by witnesses during investigations 
should not be got signed by them if 
they are reduced into writing and in 
this case the investigating officer could 
not have thought that the witnesses so 
closely related to one another could 
ever have been gained over. Evident- 
ly the accused were trying to exploit 
the statement made by P. W. 3 under 
sorne misapprehension. But the learn- 
ed trial’ Judge would have done well 
to“clear this point by questioning the 
investigating officer and by looking 
into the relevant records. 


14, It was next urged that 
there was conflict between the medi- 
cal evidence and the evidence of P. 
Ws. 2 to 4. This argument was based 
on the evidence given by P. W. 10. We 
have already mentioned that we would 


[Prs. 12-16] Makan v. State of Gujarat (Hegde J.) 


not by itself vitiate the trial. 


prefer to aci on the testimony of P. 
W. 11 rather than on the testimony of 
P. W. 10. P. W. 11’s evidence accords- 
with the prosecution version. 


15. The only other contention: 
taken was that as the accused were 
not -properly questioned tinder S. 342, 
Cr. P. C. the prosecution should fail. 
Section 342, Cr. P. C. provides that for 
the purpose of enabling the accused: 
to explain any circumstances appear- 
ing .in the evidence against him, the 


court may, at any stage of any inguiry ’ 


or trial without previously warning 
the ‘accused, put such questions to him 


as the Court considers necessary, and’, 


shall for the purpose aforesaid, ques- 
tion him generally on the case after 
the witnesses for the prosecution have 
been examined and before he is called: 
on for his defence. In the instant case 


what the trial court has done is that} 
after reading out the statements made} | 
by the accused in the committal court,| 
it merely asked them as to what they} 
had. to say about the prosecution evi-| 


dence recorded in their presence. This 
js a wholly unsatisfactory way of ques- 
tioning the accused. The trial court 
had..a‘duty to put to each of the ac- 
cused the various circumstances ap- 
pearing against them and further put 
the prosecution case generaliy for the 
purpose of affording the accused an 
opportunity to explain the circumst- 


ances appearing against them. There) 


is no doubt that the examination of the 
accused under S. 342, Cr. P. C. in this 
case is highly defective. But that does 
It is for 
the defence to satisfy the Court that 
because of the defect in the procedure 
adopted accused have been prejudiced. 


'16, In Ajmer Singh v. The 
State of Punjab, 1953 SCR 418 = 
(1952 Cri LJ 836) this Court ruled that 
the duty of the Sessions Judge under 
S. 342, Cr. P. C. to examine the arcus- 
ed is not discharged by merely read- 
ing over the questions put to the ac- 
cused in the Magistrate’s Court and 
his answers, and by asking him whe- 
ther he has to. say anything about 
them, - It is also not a sufficient com- 


- pliance with the section to generally 


ask the accused that, having heard the 
prosecution evidence what he has to 
say about it. He must be questioned 
separately about each material cireum- 
stance which is intended to be used 
against him. The whole objec? of the 
section is to afford the accused a fair 
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and proper opportunity of explaining 
the circumstances which appear against 
him and the questions must be fair 
and must be couchéd in a form which 
an ignorant or illiterat2 person may be 
: able to appreciate and’ understand. ;It 
is, however, well settled that- every 
.jerror or omission in complying with 
section 342 does not n2cessarily vitiate 
the trial. Errors _of that-. type fall 


within the category of curable irregu-. 


larities and the question whether the 
trial has been vitiated depends in each 
case upon the degree af error and 1pon 
whether prejudice has been or is like- 
ly to have been caused to the accused. 
Despite the defective questionirg of 
the accused in that case the Court 
came to the conclusion -that or the 
facts of that case, the accused were 
not prejudiced as the material evicence 
in that case was direct _ evidence and 
that evidence was taken in the pre- 
sence of the accused who was repre- 
sented by a counsel. 


i7. The facts before this 
Court in Bimbadhar Pradhan v. State 
of Orissa, 1956 SCR 206 = (AIR 1956 
SC 469) are somewha: similar to those 
before us in this case. Therein ‘also 
the prosecution case rested on the 
testimony of the eye-witnesses. The 
only relevant question put to th= ac- 
cused in that case wes “Have yo. got 
anything to say on the evidenze of 
the witnesses.”’ Therein it was con- 
tended that in view of. the defective 
questioning of the aczused under Sec- 
tion 342, Cr. P. C. the conviction of the 
accused must be set: aside buz this 
Court overruling that contention 
observed: 


“that (questioning of the accused) 
in our opinion, is sufficient in th cir- 
cumstances of this case to show that. 
the attention of the accused was called 
to the prosecution evidence. As to 
what is or is not a full comp_iance 
with the provisions of that section of 
the Code must deperd upon the facts 
and circumstances of each case. In 
our opinion, it cannot be said that the 


accused has been in anyway prejudic- 


ed by the way he has been ques-ioned 
under that section.” | - 

18. In this context it may be 
remembered that the plea of the accus- 
ed persons in this case was that they 
were not present at the scene at the 
time of the occurrence. In view of 
that plea any further question to them 
would have been purposeless. 


Mohd. Usman v. Szate of A. P. 


[Prs. 16-19] S. C. 1801 


19. For the reasons mentioned 
above this appeal fails and the same is 
dismissed. 

Appeal dismissed. 


AIR 1971 SUPREME COURT 1801 
(V 58 C 374) 


(From: Andhra Pradesh)” 
K. S. HEGDE AND A. N. GROVER, JJ. 


Mohd. Usman and others, Appel- 
lants v. The State of Andhra Pradesh, 
Respondent. 


Civil Appeal No. 153 of 1971, D/+ 


29-4-1971. 


(A) Civil Services — Andhra Pra- 
desh Registration Subordinate Service 
Special Rules, R. 5 — Rule 5, which 
provides for reeruitment to Grade H 
Sub Registrars from among ministerial 
officials. of Registration and Stamp 
Department, does not violate the doc- 
trine of equality on ground that the 
Rule treats upper Division clerks and 
Lower Division Clerks as equal even 
though the position of Upper Division 
Clerk is superior to that of Lower Divi- 
sion Clerk. (X-Ref: Constitution of 
india, Art. 14). Writ Petn. No. 240 of 
1968 D/- 21-10-1970 (Andh Pra), Re- 
versed; AIR 1961 SC 552, Referred. 

‘(Paras 4, Ty 


The’ proposition of law that the 
doctrine of equality is attracted not 
only when equals are treated as un- 
equals .but also when ‘unequals are 
treated as equals and that Article 14 
is offended both by finding difference 
when there is none and by making no 
difference when there is one is un- 
exceptionable. But the rule of 
equality is intended to advance justice 
by avoiding discrimination. 

(Paras 6, 7) 

When for the purpose of recruit- 
ment to Statewise cadre of Grade II 
Sub-Registrars from among ministerial 
Officials” of aera wae and Stamp: 
Department which > a districtwise 
cadre, the State did ae classify Upper 
Division Clerks and Lower Division 
Clerks separately because it would 
have led to injustice to a larger | sec- 
tion of Lower Division Clerks that was 
a good reason behind the Rule for 
treating unequals (LDCs) and equals 


*(Writ Appeal No. 240 of 1968; D/- 
21-10-1970 — Anch Pra.) 
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{UDCs) as one class and hence Rule 4 
cannot be held as ultra vires Article 14 
of the Constitution. (Para 6) 
(B) Civil Services — Andhra 
Pradesh Registration Subordinate Ser- 
vice Special Rules, Rule 5 — Rules do 
not prescribe that recruitment from 
among ministerial officials should be 
made on basis of merit and merit 
alone — Recruitment on basis of 
seniority-cum-merit is reasonable and 

in accordance with Rules. ; 
(Para 8) 


` Cases Referred: Chronological Paras 
41961) AIR 1961 SC 552 (V 48) . 
= (1961) 3 SCR 77, Kunnathat 
Thathunni Moopil Nair v. State 
of Kerala 


Mr. B. V. Subri meiyai Sr. 
Advocate, (Mr. G. Narayana Rao, 
Advocate, with him), for Appellants; 


Mr. P. Ram Reddy, Sr. Advocate, (Mr. 
P. P. Rao, Advocate, with him), for 
Respondents Nos. 1 and 2; Mr. M. 
Natesan, Sr. Advocate, (M/s. Venkata- 
ramhiah and K. Jayaram, Advocates, 
with him), for Respondents Nos. 3 to 
21. - 
The Judgment of the Court was 
delivered by 

HEGDE, J.: — The principal ques- 
tion that arises for decision in this ap- 
peal by certificate is as to the vires of 
Rule 5 of the Andhra Pradesh Regis- 
tration Subordinate Service Special 
Rules, to be hereinafter referred as 
“the rules”. The High Court has 
_ struck down this rule on the ground 
that it is violative of Article 14 of the 
Constitution. As a result of that con- 
clusion, it has also quashed the recruit- 
ment of some of the respondents made 
in March, -1965 for being posted as 
. Sub-Registrars Grade II. 


2. The petitioners as well as 
respondent No. 3, onwards in ihe Writ 
Petition were- serving as clerks either 
in the upper division or in the lower 
division in the Registration .and 
Stamps Department including the of- 
fice of the Registrar General of Births, 
Deaths and Marriages and the Office 
of the Registrar of the Firms. Some 
. Of the respondents had been recruited 

by the Inspector General of Registra- 
_tion and Stamps, Andhra Pradesh for 
_being appointed as Sub-Registrars. 
' The petitioners challenged the validity 
of their „recruitment on various 
grounds, by means of a Writ Petition 
under Article 226 of the Constitution. 
_ But that petition was summarily dis- 
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missed by a single Judge of the 
Andhra ‘Pradesh High Court. There- 
after, the matter was taken up in ap- 
peal to a Division Bench of that Court. 
The Division Bench rejected all the 
contentions of the petitioners except. 
one viz., that rule 5 of the Rules is 


ultra vires Article 14 of the Constitu- . 


tion. As a result of that conclusion it- 
struck down the impugned recruit- 
ments. Only two questions were pre- 
sented before us for decision viz: 

(i) whether Rule 5 of the Rules is 
ultra vires Article 14 of the Constitu- 
tion; and 

(ii) whether the recruitments 

made are not in accordance with the 
rules. 
At this stage, it may be mentioned 
that the High Court has held that the 
impugned recruitments were made in 
accordance with the rules. In other 
words, the second question was decid- 
ed against the petitioners. ` 

3. We shall first take up the 
question as to the vires of Rule 5. The 
rules provide for the promotion to the 
posts of Sub-Registrars as well as for 
recruitment to those posts. Rule 2 


` provides that a post of Grade I Sub- 


Registrar should be filled up by pro- 
motion from Grade II Sub-Registrar. 
So far as Grade II Sub-Registrars are 
concerned, they are to be appointed 
either by promotion from reserve Sub- 
Registrars or by “recruitment by 
transfer from the clerks of the Regis- 
tration and Stamps Department includ- 
ing the Office of the Registrar General 
of. Births, Deaths and Marriages and 
the Office of the Registrar of the 
Firms.” Rule 5 deals with qualifica- ` 
tions for being recruited as Grade II 
Sub-Registrars. That rule reads: 


“Qualifications:— No person shall 
be eligible for appointment to the 
category mentioned below unless he 
possesses the qualifications shown. 

' Category and Qualifications. 

1. Sub-Registrars, II Grade: (i) 
Must be a permanent clerk and must 
have served for a period of not less 
than seven vears on duty as clerk in 
the Registration and Stamps Depart- 
ment including the office of the Regis- 
trar-General of Births, Deaths and 
Marriages and the Office of the Regis- 
trar of Firms: 

(ii) Must have passed the Regis- 
tration Test; and 

Gii) (1) Must have taken at the 
final examination at the end‘ of his 
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school or colleg® course, one of the 
following languages, nemely:— 
` Telugu, Hindi, Oriya, Kannada, 
Tamil, Urdu or Marathi, or 
f (2) Must have passed the Govern- 
ment Translation Test or the Second 
Class Language Test — Full Test. 
‘(iv) Must have passed the second 
class language. Test — Full Test — In 
a language other than that taken for 
S. S. L. C. or University. 


Preference shall be given to ver- 


sons who, in addition to the qualicica- 
tions specified in items (i) to (iii) pos- 
sess a Degree in Law of a University 
in the State or any other equivalent 
qualification or a Pleadership Certifi- 
cate in the First Grade or who have 
put in five years service in the cate- 
gory of Upper Division Clerks in tha 
Registration Department.” 


4, It was urged that this rule 
is violative of Article 14 of the Con- 
stitution because though among the 
’ clerks there are U. D. Cs. as well as 

L. D. Cs., yet all of them had been put 
in one class for the purpose of recruit- 
ment. As per the Ministerial Service 
Rules the U. D. Cs. kad to be se_ect- 
ed fromthe L, D. Cs. after the L. C. Cs. 
had put in certain number of years cf 
service and after they had passed the 
Accounts Test as well as the Registra- 
tion Test. A. U. D. C. holds suppericr 
post to that of an L. D. C. His selary 
is higer and his conditions of service 
are better than that of an L. D. C. 
Hence, it was urged that as Rule 5 
treats U. D. Cs. as weli as L. D. Ca as 
equal for the purpose of recruitment 
for the post of a Grade II Sub- 
Registrar, the rule violates the doczrire 
of equality. According to the peti- 
tioners the equality dcctrine is attrac:- 
ed not only when equals are treated as 
junequals but also where unequals are 
jtreated as equals. It was contended 
jon behalf of the petitioners that a 
statutory provision may offend Arti- 
{cle 14 of the Constitution both hy 
lfinding differences where there are 
none and by making no difference 
“lwhere there is one. The proposition 
jof law advanced on behaif of the peti- 
tioners is unexceptionable. This Court 
"ruled in Kunnathat Thathunni Moopil 
Nair v. State of Kerala, (1961) 3 SCR 
77 = (AIR 1961 SC 552) that when 
the statute obliged every person who 
held land to pay tax at the flat rate 
prescribed, whether or not he cade 
any income out of the property, or 
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whether or not the property was capa- 
ble of yielding any income, there being 
no attempt at classification in the 
provisions of the statute, the Statute 
denied equality before law because of 
lack of classification. Similar views 
have been expressed by this Court in 
other decisions. It is not necessary to 
refer to those decisions. 


5. On the other hand it was 
argued on behalf of the contesting res- 
pondents that before considering the 
vires of Rule 5, we must first ascer- 
tain the reason behind the rule to find 
out whether in fact there is discrimi- 
nation. The contesting respondents do 
not deny that the position of an, 
U. D. C. is superior to that of a 
L. D. C. But according to them it 
became necessary for the State to 
pool together the U. D. Cs. as well as 
the L. D. Cs. for the purpose of re- 
cruitment in question for the follow- 
ing reasons:-— : 


6. The Grade II Sub-Registrars 
are in a Statewise cadre whereas the 
U. D. Cs. and L. D. Cs. kelong to a 
districtwise cadre. Promotion from 
L. D. C. to U. D. C. is. made district- 
wise. The chances of premotion from 
L. D. C. to U. D. C. in one district 
materially differs from another 
district. It depends on the number of 
posts available in a particular district. 
In one district a L. D. C. may be pro- 
moted as an U. D. C: as soon as he puts 
in a service of 5 years, whereas in 
another district a L. D. C. possessing 
the same or better qualifications as 
well as efficiencv may not be promoted 
as an-U. D. C. for 15 years or more. 
That being so while making recruit- 
ment tn a Statewise cadre it was not 
possible for the State to make distinc- 
tion between the L. D. Cs. and the 
U. D. Cs. The only reasonable basis 
that could have been adapted was to 
treat the U. D. Cs. and L. D. Cs. as 
one class for the purpose of recruit- 
ment. But at the same time the rule 
provides for giving preference to the 
U. D. Cs. who had put in a service of 
5 years or more. There is force in 
these contentions though there may be 
some anomaly in the case of L. D. Cs. 
and U. D. Cs. serving in the same 
district. But that anomaly cannot be 
avoided. The validity of a rule has 
to be judged by assessing its over-all 
effect and not by picking up excep- 
tional eases. What the Court has to 
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se2'is whether the classification made 
is a just one taking all aspects into 
consideration. 3 


7. On the facts before us we 


are unable. to agree that for the pur- 
pose of recruitment with which we 
are concerned herein the State should 
have classified the U. D. Cs. and 
L. D. Cs. separately. If the State had 
treated the U. D. Cs. as being superior 
to the L. D. Cs. for the purpose of that 
recruitment it would have resulted in 
a great deal of injustice to a large 
section of the clerks. The. fortuitous 


circumstance of an officer in a parti- | 


cular district becoming an U. D. C. 
would have given him an undue 
advantage over his seniors who might 
have been as efficient or even more 
efficient than himself, merely because 
they chanced to serve in some other 
district. For the reasons mentioned 
above, we do not think that in the 
present case the State can be said to 
have treated unequals as equals. The 
rule of equality is intended to advance 
justice by avoiding discrimination. In 
our opinion the High Court by over- 
locking the reason behind Rule 5 came 
to the erroneous conclusion that the 
said rule violated Article 14 of the 
Constitution. 


8. - We agree with the ‘High 
Court that there is no Substance in the 
petitioners’ contention that the im- 
pugned recruitments were not made in 
‘accordance with Rule 5. It is clear 
from the affidavit filed on behalf of 
the State and the Registrar that the 
Registrar had considered the case of 
all the qualified clerks, but the Regis- 
trar thought that the best basis for 
recruitment was to prepare a list of all 
the clerks, U. D. Cs. as well as 
L. D. Cs. arranging the names in the 
order of seniority as L. D. Cs. and 
thereafter consider each name and 
reject the unfit. In other words, the 
selection was made on the basis of 
. lseniority~-cum-merit; the seniors among 
. the clerks were selected subject to 
suitability. Those persons who were 
entitled to be given preference under 
the rules were considerd separately 
and recruited at the first instance. 
Only thereafter the other recruitments 
were made. The rules do. not pre- 
scribe that the recruitment should be 
made on the ‘basis of merit and merit 
alone. Bearing in mind the fact that 
the -recruitment with which we are 
concerned in this case 


M. S. R. T. Corpn; v. M. J. M. S. Co. 


is a recruit- 
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ment by transfer which means recruit-p 
ment. from among the ministeriali 
Officials. the method adopted by thef 
Registrar appears to us to be the most! 
reasonable one.’ 

9.. In the result this: appeal is 
allowed, the order of the Division. 
Bench of the High Court is set aside 
and that of the single: Judge restored. 
In the circumstances of the case, we 
direct the parties to bear their owr 
costs; in all the Courts. 

) Appeal allowed. 


AIR 1971 SUPREME COURT 1804 
(V 58 C 375) : 
' (From: Bombay)* 
J-M. SHELAT AND A. N. RAY, JJ. 
Maharashtra State Road Trans- 
port. Corporation, Appellant V. 


Mangrulpir Joint Motor Service Co. 
(P) Ltd. and others, Respondents. 


Civil Appeal No. 117 of 1971, DA- > 


29-4-1971. 


Motor Vehicles Act (1939), Sec- 
tion 47 — R. T. A. bas power to ask 
for further information from appli- 
canis for stage carriage permit for full 
consideration of applications in the 
interest of public — It is also within 
competence of R. T. A. to publish the 
same information in order to enable 
persons affected to send their re- 
presentation — (K- Ref.: — Section 57) 


.— S.C. A. No. 939 of 1970, Ne 20-11- 


1970 (Bom), Reversed; C. No. 16i 
of 1965, D/- 31-10-1967 (Sey Followed. 
(Paras 20, 21} 

Cases Referred: Chronological Paras 

(1970) AIR 1970 SC 759 (V 57) 
= (1969) 2 SCR 507, Dhani 
Devi v. Sant Bihari - 23 

(1970) AIR 1970 SC 1926 (V 57) 
= (1970) 2 SCR 319, Maha- 

- rashtra State Road Transport 
Corporation v. Babu Goverdhan 
Regular Motor Service 

4,.5, 6, 9, 18, 19 

(1967) Civil Appeal No. 161 of 
1965, D/- 31-10-1967 (SC), A. S. 
Jalaluddin v. Sri Balasubra- ; 
maniar Bus Service (P) Ltd. © 24 

Mr. M. C. Chagla, Sr. Advocate, 

(M/s. Santosh Chatterjee and G. S. 

Chatterjee, Advocates, with him), for 


*(Spl. Civil Appin. No. 939 of 1970, D/- 
20-11-1970 — Bom., Nagpur Bench.) 
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Appellant; M/s. B. R. L. Iyengar and 
M. N. Phadke, Sr. Advocates, “Mr. 
‘Naunit Lal and Miss Swaranjit Scdhi, 
Advocates, with them), for Respon- 
-dents Nos. 1 to 6. . 


The following sudement of the 
‘Court was delivered by 


RAY, J.: This is an appeal by 
‘special leave from the judgment dsted 
‘20 November, 1970 of the Bombay 
High Court directing the Regimal 
‘Transport Authority to dispose of the 
-applications for stage zarriage permits 
pending before it without any further 
delay and without any further ad- 
journment at the instance of any 
arty whatscever. 


2. The principel questions for 
consideration in this appeal are; irst, 
whether the Regional Transport Auth- 
ority has power-to cal. for further or 
additional information from the apli- 
cants, for the grant of permit at the 
‘time of consideration of the azli- 
cations for the grant of permits: urder 
the Motor Vehicles Act, 1939 hezin- 
after referred to as the Act and 
secondly whether the Regional Tzans- 
port Authority will consider the qzali- 
fications of the applicants as om the 
date of the considerat-on of the a=pli- 
cations for grant of permits. 


3. The vrespordents are pri- 
vate operators. They held substantive 
permits on various routes. They ap- 
plied for renewal, of permits which 
were to expire on dictferent dates be- 
tween 28 February, 1966 and 30 
September, 1966. Thə appellant ap- 
plied for grant of substantive permits 
in lieu of the renewal applicetions 
made by the respondents, 


4, While  thcse 
were pending befora the Regional 
Transport Authority. Nagpur, some 
private operators on different rutes 
made an application under Article 226 
“of the Constitution challenging the 
validity of the direction of the State 
Transport Appellate Tribunal to -the 
Regional Transport Authority to allow 
the State Transport Corporation an 
applicant for the grant of permit to 
furnish complete information in res- 
pect of columns 10, 14 and 15 on the 
‘prescribed form of their application 
for grant of permit. The Nazpur 
Bench of the Bombay High Court by 
“judgment and order dated 5 October, 
1967 quashed the order of the-State 
Transport Appellate Tribunal by kold- 
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applicetions 


M. S. R. T Corpn. v. Li. J. 


1969. 
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ing that the application filed by the 
State Transport Corporation in that 
case was defective and the Appellate 
Committee had no jurisdiction to give 
the -State- Transport Corporation a 
fresh opportunity to furnish additional. 
particulars. An appeal was preferred 
from the judgment of the High Court 
to- this’ Court being Civil Appeal 
No. 1297 .of 1968: Maharashtra State 
Road Transport Corporation v. Babu 
Goverdhan Regular Motor Service,; 
(1970) 2 SCR 319 = (AIR 1970 SC: 
1926).. This Court on 10 September, 
1969 held that the Regional Transport" 
Authority would be acting within its 
jurisdiction in calling upon an appli- 
cant to give more complete details and 
to give. an opportunity to the other 
parties to state their objections. 


5. During the pendency of the 
appeal in. the case of Babu Goverdhan 
Regular Motor Service, (1970) 2 SCR 
319 = (AIR 1970 SC 1926), the res- 
pondents except respondent No. 4 
moved the High Court by Writ Peti- 
tions in the year 1969 for hearing of 
their applications for grant of permit. 
Those Writ Petitions were disposed of 
by the High Court by consent order 
dated 20: March, 1969 by which it was 
agreed that till the decision of this 
Court in Babu Goverdhan Regular 
Motor Service the renewal applica- 
tions of the respondents and the appli- 
cations of the appellant in lieu of 
renewal would be postponed for con- 
sideration. 


6. After the decision of this 
Court in Babu Goverdhan Regular 
Motor Service, (1970) 2 SCR 319 = 
(AIR 1970 SC 1926) the Regional 
Transport Authority held a meeting 
on 28 October, 1969 to consider the 
applications. The appellant at that 
meeting sought permission to file ad- 
ditional information in the light of the 
above decision of this Court. The 
Regional Transport Authority adjourn- 
ed the proceeding till 27 November, 
At the meeting held on 27 
November, 1969 respondent No. 6 con- 
tended that the Regional Transport 
Authority must, before proceeding to 


-consider that application, fix the limit 


of the number of permits under Sec- 
tion 47 (3) of the Act. This step was 
to be taken before consideration of 
the ‘applications for the grant of per- 
mit. The Regional Transport Autho- - 
rity postponed the consideration of 
the applications and fixed the next 
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meeting on 12 December, 1969, so that 
it would comply with the provisions of 
Section 47 (3) of the Act. No meet- 
ing could however be held for want of 
quorum and the next meeting was fix- 


_ed for 8 January, 1970. 


7. - The appellant meanwhile by 
a letter dated 29 December, 1969 ad- 
dressed to the Regional Transport 
Authority gave additional information 
in respect of columns 10, 11, 12, 
14 and 15 of the .prescribed form 
and called upon the Regional Trans- 
port Authority to publish the said in- 
formation to enable the contending or 
competing operators to file objections. 
The appellant gave up-to-date infor- 
‘mation in order to enable the Regional 
| Transport Authority to judge the res- 
pective merits of the applicants which, 
according to the appellant, could not 
be done on the basis of information 
furnished in the application filed in the 
year 1966. The appellant simultane- 
ously furnished copies of the addi- 
tional information to the respondents 
who were the private operators. 


8. At the meeting of the Regio- 
nal Transport Authority on 21 March, 
1970 the appellant requested the Re- 
gional Transport Authority for publi- 
cation of the additional information. 
The Regional Transport Authority ac- 
ceded to the request and directed the 
Secretary of the Regional ‘Transport 
Authority to publish additional infor- 
mation. Some of the respondents who 
had initially objected to the receipt 
and publication of additional informa- 
tion ultimately withdrew the obiec- 
tions. 

9. At about the time of the 
publication of the information one of 
the respondents applied to the High 
Court for an order that the . Regional 
Transport Authority was undulv de- 
‘laying consideration of the applica- 
tions on merits. The High Court by 
an order dated 30 April, 1970 directed 
the Regional Transport Authority to 
commence consideration of the appli- 
cations as expeditiously as possible 


‘and within two months from the date' 


of the order. The High Court further 
observed that the applications for the 
grant of permits were ripe for hear- 
ing and it was not the stage at all for 
pudlishing any information which the 
appellant might have lodged with the 
Regional Transport Authority. The 
High Court took the view that the 
Regional Transport Authority might 


A.I. R. 


call for additional information but it 


was not the case there because the 
appellant of its own sent -additional 
information and it amounted to an 
amendment of their application which 
was not permissible under the Act and 
also in-view of the decision of this 
Court in Babu Goverdhan Motor Ser- 
vice case, (1970) 2 SCR 319 = (AIR 
1970 SC 1926). 


10. The Regional Transport 
Authority held the meeting on 29 July, 
1970 and all the applications were 
placed for consideration on merit. At 
that meeting a preliminary issue was 
raised on behalf of the appellant on 
the basis of an application filed on 23 
July, 1970 with the Regional Trans- 
port Authority to the effect that in 
view òf the unusually long time which 
had elapsed since the making of the 
applications in the year 1965-66 for the 
grant of permits it had become neces- 
sary to call for and consider up-to- 
date information about all the appli- 
cants. The Regional Transport Auth- 
ority directed all the applicants to file 
additional information . relating to 
matters covered by columns 10 to 16 
and 19 of the prescribed form of the 
application by 21 August, 1970 and 
directed their publication and invitation 
of objections thereon. 


11. All the applicants includ- 
ing the respondents tendered addi- 
tional up to date information about 
their operations in terms of the order 
of the Regional Transport Authority. 
Additicnal information was published. 
Objecticns thereto were received. The 
Regional Transport Authority posted 
all the applications for consideration 
on merit at a meeting due to be held 
on 26 November, 1970. 

12. The respondents mean- 
while moved the High Court for an 
order on the Regional Transport Auth- 
ority to forbear from taking into ac- 
count up to date information while 
judging the merits of the contending 
operators and to enjoin the Regional 
Transport Authority to consider the 
applications only-on the basis of the 
information originally filed in the 
year 1965-66, and not on the basis of 
any up to date information. The High 
Court by judgment and order dated 
20 November, 1970 directed the 
Regional Transport Authority to dis- 
pose cf all -the applications at the 
meeting on 26 November, 1970 and 
not to postpone consideration and dis- 
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posal of the applications on any ground 
whatsoever. This is the judgment oul 
.of which the present appeal arises. 


13. The High Court held zhat 


applications filed under Section 46 of 
the Act, could not -be permitted tc be 
amended and calling fcr additional in- 
formation by the Regional Transport 
Authority would have the effect of 
graniing amendment of applications. 
Secondly, the High Court held that the 
order cf the Regional Transport Auth- 
ority dated 29 July, 1970 virtually 
permitted amendment of the applica- 
tions by the private operators as well 
as by the appellant and this course 
was contrary to law and was oppased 
to the previous directions given by the 
High Court on 30 April, 1970 to the 
Regional Transport Authority to dis- 
pose of the applications within two 
months. .Thirdly, the High Court held 
that the Regional Transport Authovity 
had to consider the respective qualifi- 
cations of the applicants as on the date 
of their applications and not as on the 
date of the actual consideration by the 
Regional Transport Authority. Fouzth- 
ly, the High Court held that wile 
considering the applications the 
Regienal Transport Authority urder 
Section 47 of the Act could call for 
such specific information as it needed 
from a particular applicant, but in the 
-present case full information from all 
the applicants had already been caled 
for and was now on the record of the 
Regional Transport Authority anc 
therefore the Regional Transport 
Authority should dispose of the appli- 
cations pending before :t for five years 
without further delay. 
14. The first’ cuestion whick 
falls for consideration is whether the 
‘Regional Transport Authority can zall 
for further or additional information 
from the applicants. The applications 
for stage carriage permit are to coniain 
particulars mentioned in Section 4€ of 
the Act and in Clauses (a) to (f) there- 
of which are as follows:— 
“Application for stage carriage 
‘permit: An application for a permit 
in respect of a service of stage 
carriages or to use a particular mctor 
vehicle as a stage carriage (in this 
* Chapter referred to as.a stage carriage 
permit) shall, as far as may be, con- 
tain the following particulars namely :— 
{a) the route or rovtes or the area 
or areas to which the application 
relates; 


‘contains 22 columns. 


: last four ae 
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(b) the number of vehicles it is 
proposed to operate in‘ relation to 
each route or area and the tyve and 
seating capacity of each such vehicle; 

{c) the minimum and maximum 
number of daily trips proposed to be 
provided- in relation to each route or 
‘area and the time table of the normat! 
trips; 

(d) the number of vehicles intend- 
ed to be kept in reserve to maintain]. 
the service and to provide for specia! 
occasion; 

(e) the -arrangements intended to 
be made for the housing and repair of 
the vehicles, for the comfort and con- 
venience of passengers and for the 
storage and safe custody of luggage: 

(f) such other matters as may he 
prescribed”. 


15. An application for stage 
carriage permit is under ihe Bombav 
Motor Vehicles Rules, 1959 to be made 
in the form prescribed by Rule 80 and 
described as form P. St. S. A. The 
prescribed form of the application 
In the .present 
appeal, the columns which are rele- 
vant for consideration are columns 10: 


. to 16 and 19. These columns are as 


follows:— 

“10. Number of vehicles kept in 
reserve to maintain the service regular- 
ly and to provide for special occasion 

11. Arrangements made for hous- 
ing and o of vehicles (to be given 
in detail) . Saas Daa aaas aean casey’. Seed: 


12. Arrangements made for con-, 
venience and comfort of passengers) 


13. Arrangements made for stor age 
and safe custody of NARRE i 

14. Particulars of | any stage ‘or 
contract carriage permit valid in the 
State, held by the applicant .. 

15. Particulars of any peril held 
by the applicant in respect of the use 
of any transport bun in any other 


| State ... na 


16. Whether any of the penis 
stated above has been subject of an 
order of suspension or cancellation ia 
If ae give details 


eee see ae one 


19. T am cat present ir in possession of 


1808 S. C. [Prs. 15-19] M. S. R. T. Corpn: v. M. J. M. S. Co. (Ray J.) 
vehicles available for use under the- 


permit applied for.” 


16. Section 47 (1) of the. 
which deals with the power of the 
Regional: Transport Authority to grant 
permits is as follows: 

“Procedure of Regional Transport 
Authority in considering application 
‘for stage carriage permit: 
©. (DA Regional Transport Autho- 
xity shall, in considering an applica- 
‘tion for a stage carriage permit, have 
regard to the following matters, name- 


dy; 
of. the 


(a) the interests 
generally; ` 

(b) the advantages to the public 
-of the service to be provided including 
the saving of time likely to be. effected 
‘thereby and any convenience arising 
from journeys not being broken; 

(c) the adequacy of other passen- 
‘ger transport services operating or 
likely to operate in the near future, 
-whether by road or other means, -be- 
‘tween ihe places to be served; 

(d) the ‘benefit. to any particular 
‘locality or localities likely to be afford- 
-ed by the service; 


public 


(e) the operation by the applicant 


of other transport services, including 
those in respect of which ‘applications 
‘from him for permits are pending: 

(f) the condition of the roads in- 
-cCluded in the ‘proposed route or area; 
-and, shall also take into consideration 

_-any representations made by persons 
already providing passenger transport 
‘facilities by any means along or near 
‘the proposed route or area, or by any 
-association representing persons inter- 
-ested in the provision of road trans- 
‘port facilities recognised in this behalf 
‘by the State Government; or by any 
“ocal authority or police authority 
-within whose’ jurisdiction any part’ of 
‘the proposed route or area lies: 

Provided that other: conditions ‘be- 
‘ing equal an application for a stage 
«carriage permit from a co-operative 
society registered or deemed to have 
"been registered under any enactment 
-in force for the time being shall, as far 
as may be, be given preference over 
apphcations from individual owners.” 


17.. ‘ The other section relevant 

‘for purposes of grant of permits is sec- 

tion 57 of the Act which deals with 

‘the procedure of the Regional Trans- 
“port: Authority in considering applica- 
‘tions for stage carriage permit. There 


Act. 


-and the date, 


which, and the time 


plete information. 


A.L R. 
are 10 sub-sections of section 57. The 
two important sub-sections for the 


. purposes of the present appeal are sub- 


sections (2) and (3). Sub-section (2) 
deals with the time- for making appli- 
cations for grant of permits. . No dis- 
pute arises on that sub-section in the 
present appeal. Sub-section (3) pro- 
vides that on receipt of an application 
for stage carriage permit the Regional 
Transport Authority shall make the 
application available for inspection at - 
the office of the Authority and shall 
publish the applications or the subst- 
ance thereof in the prescribed manner 
together with a notice of the date 
before- which representations in- con- 
nection -therewith may be submitted 
not being less than 
thirty days from such publication, on 
and place at 
which, the application and any re- 
presentations received will -be con- 
sidered. The. only question which 
arises on sub-section (3) of section 57 
of the Act in:the present appeal is 


-whether further or additional informa- 
‘tion -as may be called for by the Re- 


gional Transport Authority will also 
have to be published. 

18. In the case of Babu Gover- 
dhan Regular Motor Service, (1970) 
2 SCR .319 = (AIR 1970 SC 1926) 
(supra) this. Court held that the 
form prescribed by the Rules requir- 
ing the furnishing of information 
on the various particulars and 
matters referred io therein was valid 
and section 46 of the Act, Rule 80 of 
the Bombay Motor Vehicles Rules and 


-the prescribed form would all have to 


be read together in order to find out 
the scheme of the Act on the question 
of power of the Regional Transport 
Authority to ask for full and com- 


- 19. Section 46 of the. Act 
which deals with applications for stage 
carriage permit enumerates the parti- 
culars to be given in the applications. 
The prescribed form is with reference 
to these particulars. In the case of . 
Babu Goverdhan Regular. Motor Ser- 
vice, (1970) 2 SCR 319 = (AIR 1970 
SC 1926) the State’ ‘Transport Corpora- 
tion in filling up columns 14 and 15 
with regard to particulars of stage or- 
contract carriage permits held by the 


_applicant in the State and in any other 


State did not give full particulars of 
permits and ended by using the word 
“etcetera”. The High Court in the 
case of Babu Goverdhan Regular 
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Motor Service held that the applica- 
‘tion of the appellant in that case was. 
invalid because the .application did not 
give full. and complete details in res- 
pect of -columns 14 and 15. 
Court held that the applicant in that 
case should have given an exhaustive 
list of the other permits held by it -n 
~ the State or in any otker - State ard 
therefore the State authorities cou_d 
call upon a party to give. compleze 
details. 
sent case. expressed -: the -view that 
giving of details would amount to zn 
amendment of the application and that 
this Court in the case oz Babu Gove-- 
dhan Regular Motor Service, held that 
there could be no amendment of n 
application. The decision of this Court 
is not to that: effect. If particulars 
will be furnished these particulars 
will become part of the. application. 


The application is-to that extent — 
amended. > . ; l 
20. In deciding. tae question’ of 


power of the Regional - Transport 
- Authority to call for further. informa- 
.tion it has to be borne in mind that 
the Regional Transport . Authority 
shall, in considering an. application sor 
permit, have . regard among otker 
matters to the interests of the pubt.c 


generally, the advantages to the pubic - 


of the services to be provided, tte 
adequacy of other passenger transport 
services, the operation by the appl- 
cant of other transport services includ- 
ing those in respect of which applica- 
tions from him for permits are penc- 
ing, the benefit to any particular locs- 
lity or-localities likely to be afford=d 
by the service. Therefore in consider- 
ing public interest if the Regioral 
Transport Authority would find tkat 
the answers furnished by any appi- 
cant are not full and complete, it will 
be constricting the exercise of power 
of the Regicnal Transport Authority 
by denying it authority to ask for ac- 
ditional information for full and dæ- 
tailed consideration of the applicatiors 
in the interest of the public. No hard 
and fast rule can be laid down as to 
how the Regional Transport Authority 
will act or what the Hmitations cf 


their powers will be. It is a statutory . 


body. It is to exercise statutory powers 
in the public interest Such puz- 
Tic interest would have to be com 
sidered with regard to particular 
matters enumerated in section -i7 
of. the Act and the 
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The High Court in the pre-> 


: particulars: 
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of an application are to be judged with 
reference to sections 46 and 47-in par- 
ticular of the Act. Reference may also 
be made to rule 68 (6) of the Bombay: 
Motor Vehicles Rules which” enables 
the State or the. Regional .Transport 
Authority, as the case may be, to 
require an applicant to appear before 
it and to withhold. the consideration of 
the application for the permit until the 
applicant has so appeared in person if 
so required or by any. recognized agent 
if so, permitted, and until ‘the applicant 
has furnished such information as may 
be required: by the Transport Autho- 
rity in connection with the application. 
The words “in connection with the ap- 
plication” are important. These words 
indicate that the Regional Transport 
Authority will have power to ask for 
further information. 


21.. . In the present case, on 29 
July, 1970 the Regional Transport Au- 
thority found: that the applications 


. which had been submitted in the year 


1965-66 would hardly represent the 
real merits-of the operators.in the year 
1970. ‘The Regional Transport Autho- 
tity therefore directed the applicants 
to file additional information relating 
to matters covered by columns 10 to 
16 and 19 of the prescribed form. The 
furthér direction was ‘that the informa- 
tion would be filed before 21.August, 
1970, and’ would be. published and 
objections would be called for within 
15 days from the date of publication. 
Counsel for the respondents submitted 
that the information supplied by the 
applicants. pursuant to the direction of 
the ‘Regional Transport Authority 
would be voluminous and the publica- 
tion would take a long time. Under 
section 57 of the Act the application is 
to be published in order to enable par- 
ties to submit representation in connec- 
tion therewith. Publication therefore 
is a statutory obligation. In view of 
the fact that information was asked for 
with regard to specific columns of the 
application it cannot be denied that 
the information was in connection with 
the application.. It ‘will therefore be 
within the competence of the Regional 
Transport Authority under section 57 
of the Act to publish the application or 
the substance thereof in order to ena- 
ble the persons affected thereby to 
send their representations to the Re- 
gional Transport Authority. 


22. The Regional Transport 
Authority is entrusted. by the statute 
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to consider the applications for the 
grant öf permit. Applications are on 
a printed form. -It will be in the in- 
terest of the applicants to furnish all 
information. If however for any rea- 
soù, the Regional Transport Authority 
will require further 
will depend upon the facts. and circum- 
stances of each case as to whether the 
power is exercised bona fide, and -whe- 


“ther the discretion.that is conferred on 


the Regional ‚Transport Authority is 
exercised properly and judiciously. ` In 


the absence of the Regional’ Transport. 


Authority acting under any corrupt 
motive or mala fide or for any oblique 
purpese the discretion which ‘is con- 
ferred on the Regional Transport Au- 
thority should not be undermined and 
restricted. i Sop Ta 


23. The High Court -was in 
error on the second question.in hold- 
ing that the Regional Transport Autho- 
rity would have to consider the res- 
pective qualifications of the appli- 
cants as on the daté of their applica- 


'. tions and not as ‘on the date of the 
actual consideration by the Regional 
‘Transport Authority of the applications 


for the grant of permit. Normally, 
the Regional Transport Authority 
would consider the applications for the 
grant of permits within a short time 
of the submission of the applications. 
If for any reason, a long time elapses 
as in the present appeal, the Regional 
Transport Authority will have to con- 
sider the various matters enumerated 
in Clauses (a) to (£) of Section 46 of 


the Act ‘at the time of consideration of 


the applications for the grant of per- 
mits. .The public interest stands in the 
forefront. 
Authority will find that the applicant 
has become insolvent subsequent to 
the submission of the application it 
cannot be expected that the Regional 
Transport Authority will yet have to 
grant a permit to the insolvent appli- 
cant. In retusing the grant of permit 
the solvency of the applicant will en- 
ter the area of appreciation and assess- 
ment of the merits and demerits of the 
applicant. Again, if an applicant died 
subsequent to the submission of the 
application the Regional’ Transport 
Authority will have to consider at the 
time of the grant of permit whether 
it will allow the heirs or legal repre- 
sentatives to stand in the shoes of the 
deceased applicant. This question 
arose before this Court in Dhani Devi 


information, it. 


If the Regional Transport. 


v. Sant Bihari, (1969) 2 SCR 507 = 
(AIR 1970 SC 759). This Court held 
that the Regional.Transport Authority 
would have power to substitute the 
heirs/successors in place of the deceas- 
ed applicant in the records of ‘the pro- 
ceedings and allow the successors to 
prosecute the application. : ` 


24, In the unreported decision 
of this Court in A, S. Jalaluddin v. 
Balasubramaniar “Bus Service (P) 
Ltd. (Civil Appeal No..161 of 1965, 
D/-.. 31-10-1967 (SC)) the Regional 
Transport Authority ‘refused to grant 
permit to an applicant on the ground 


that he did not have either main office `’ 
or branch’ office or residence on the 


route applied for. The applicant pre- 
ferred an appeal to the State Appel- 
Tate Tribunal. The Tribunal set aside 
the order. and granted the permit to 
the appellant. Before the Tribunal 
the appellant’s counsel in that case 
stated. that the applicant had sent to 
the Regional Transport Authority in 
advance of the date fixed for consi- 
deration of the ‘application for the 
grant of permit a letter stating that 
the ‘appellant had secured a branch 
office on the route in question. The 
finding of the Tribunal was challenged 
by writ petitions in the High. Court. 
The learned Single Judge of the High 
Court held that the finding of the Tri- 
bunal could not be challenged but the 
Division: Bench held that the finding 
of the Tribunal as to possession of 
branch office and residence on the 
route by the appellant was without 
evidence. This Court set aside the 
Bench decision of the High Court and 
restored the judgment of the learned 
Single Judge by holding that there 
was material before the Tribunal that 
the appellant had secured a branch 
office. This decision. establishes two 
Propositions. First, that an applicant 
can furnish additional or further in- 
formation in connection with the ap- 
plication before the Regional Trans- 
port Authority and secondly that the 
Regional Transport Authority is com- 
petent to act on such information at 
the time of consideration of the appli- 


- cations for the grant of permits. Të 
‘will: always have to .be found out in 


the facts and circumstances of each 
case as to the nature of information, 
the manner of furnishing it in order 
to decide whether the Regional Trans- 
port Authority was entitled to ask for 
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such information and the applicant was 
entitled to furnish it: . l 

25. ff the Regional Transport 
Authority will have at the date of the 
consideration of the grant of permit 
information which may disentitle the 
applicant by reason of conviction, in- 
solvency, loss of fleet, lack of facili- 
ties, or any subsequent event of im- 
portance as would affect the grant of 
permit to an applicant, it would be in 
fulfilment of the objects and purpcses 
of the Act|and advancement of public 
interest to! ensure that the permit is 
granted to the most meritorious appli- 
cant. Therefore it is all the more 
necessary to publish additional infor- 
mation in order to have the | fullest 
materials on record for proper assess- 
ment and evaluation of the merits and 
demerits. 

26. ‘The High Court was wrong 
in directing the Regional Transport 
Authority to proceed on the basis of ap- 
plications submitted in the year 1935- 
66. The Regional Transport Authority 
will dispose of the applications on the 
basis of further information forward- 
ed by the applicants and published by 
the Regional Transport Authority and 
representations by parties in connection 
therewith as expeditiously as possible. 
The obvious need not be stressed that 
long time has elapsed ard the Regional 
Transport Authority shculd proceed in 
accordance with law without further 
delay. The appeal is accepted. The 
judgment of the High Court is set 
aside. Each party will pay and bear 
their own costs, 


Appeal accepted; 


AIR 1971; SUPREME COURT 1811 
i (V 58 C 378) 

(From Madras: ILR (1965) 2 Mad 24) 
K. S. HEGDE AND A. N. GROVER, JJ. 

Dr. T. |C. M. Pillai, Appellant v. 
The. Indian} Institute of Technology, 
Guindy, Madras, Respondent. 

Civil Appeal No. 2263 of 1968, D/- 
29-4-1971. | 

Institute of Technology Act (1961), 
S. 27, Statute 13, Cis. (9) and (5) —<« 
When the services of a probationer 
are terminated not by way of penalty 
Statute 13, |Cl. (9) does not apply and 
the order cannot be challenged on the 
ground that reasonable opportunity to 
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decision of the 


. C. M. Pillai- v. Technology Institute, Guindy [Prs. 1-2] S. C. 181i 


show. cause against the order was nof 
given to the probationer, (X-Ref: 
Constitution of India, Art. 311 (2).) 
s : (Paras 6, 7, 8) 
Suitability of an employee. does 
not depend merely on the excellence 
or proficiency in work. Many factors 
enter into consideration and a particu- 
lar attitude or tendency displayed by 
an employee can well influence the 
jsior ‘ confirming authority 
while judging his suitability or fitness 
for confirmation, (Para 7) 
Where the’ probationer, an Assis- 
tant Professor did not disclose the fact 
that he had executed a bond to serve 
another University and he adopted an 
attitude questioning the Rules and 
Regulations of the Institute as well as 
orders made by superior authorities 
the Institute could take these factors 
and decide not to confirm him and to 
give him due notice of termination ‘of 
his service. (Para 8) 


_, Mr. M. C. Chagla, Senior Advo- 
cate, (Mr. R. Gopalakrishnan, Advo- 
cate, with him), for Appellant; Mr. 
S.T. Desai, Senior Advocate, (M/s. 
C. N. S. Chengalvarayan and A. V. 
Rangam, Advocates, with him), for 
Respondent. . 


The following Judgment of th 
Court was delivered by i i 


GROVER, J.: This is an appeal by 
certificate from a judgment of a divi- 
sion bench of the Madras High Court - 
affirming the decision of a learned 
single Judge rejecting the petition filed 
by the appellant under Article 226 of 
the Constitution to quash an order 
passed by the respondent Institute on 
April 26, 1963 which had the effect of 
terminating his services. oe 
_ 2s The appellant had a dis- 
tinguished: academic career. After 
passing the Master’s degree in Organic 
Chemistry from the Lucknow Univer- 
sity he obtained a Doctorate from the 
Royal School of Mining of the Univer- 
sity of London, He got a'Post Gra- 


`duate Diploma from the Imperial 


College of Science and Technology, 
London. He worked for sometime and 
was employed successively in some of 
the Universities in the United States 
of. America, Since the year 1960 the 
ooo ueched ees Pang efforts to 
get employment in the respondent 
Institute. This Institute is pi of the 
four Institutes of Science and Techno- 
logy which have been declared to be 
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institutions of national importance.’ It 

-has a Board of Governors the Chair- 
man and Members of whieh. àre dis- 
tinguished educationists scientists and 
teachers. By a letter dated January 8, 
1962 the appellant was offered the post 
_ of the Assistant Professor of Extrac- 
- tive Metallurgy at the Institute. Condi- 
tioh ‘No. 2 was as follows: — 


"The post is permanent. Your ap- - 


pointment however is made on proba- 
tion for a period of one year. Subject 
to satisfactory completion of proba- 
tion, you will be-confirmed in the post. 
During the period of: probation your 
services may be terminated by one 
month’s notice on either side.” - `,- 
This offer was accepted by the appel- 
lant. By a resolution of the Board of 
_Governors dated March 1, 1962 the 
action of the Chairman in according 
approval to the appointment of the ap- 
pellant was confirmed. The appellant 
joined the staff of the Institute on May 
23, 1962. 
3. Itis somewhat unfortunate 
' that a distinguished scientist of ` the 
calibre of the appellant did not com- 
mence his career in a happy manner. 
It appears that he had executed a bond 
to serve the Kerala University. Ac- 
cording to the Institute this fact was 
never disclosed by him.. It has been 
noticed in the judgment of the High 
Court that according to the statement 
of the Director of the Institute in his 
` affidavit to which no exception was 
taken by the appellant in his reply 
the latter adopted an attitude ques- 


tioning the Rules and Regulations of. 


the Institute as well as every order 


made by the superior authorities; he. 


even threatened legal proceedings at 
every stage: In spite of that on Janu- 
ary 31, 1963 the Director gave an as- 
surance to the appellant that he: did 
not want members of the staff to quit 
the Institute on differences of opinion 
on matters which were completely non- 
academic. On March 21, 1963 a report 
on the work done by the appellant was 
called for with a view to placing it 
before the Board of Governors. 
report was submitted by the appellant. 
A meeting of the Board of Governors 
was held on April 15, 1963. Item 27 
of the agenda of that meeting related 
to the consideration of certain repre- 
sentations made by the appellant. ‘The 
Board rejected the appeal against -the 
decision of the Director in the matter 
of allotment of a C type quarter. it 


That . 


also confirmed the Director’s decision 
that the application submitted by the 
appellant for a' post in the Benaras 
Hindu -University be withheld. The 
Board made. a note of the fact that 
there was no provision in the Institute 
Medical Attendance Rules for charges 
of X-ray done in a private Radiologi- 
cal Institute and reimbursement of 
charges relating to. taxi hire incurred ` 
by the appellant in taking his wife to 
and from the hospital in the absence 
of a certificate from the authorised 
medical attendant. Item 28 related to 


‘the -question of the satisfactory com- 


pletion of probation of Assistant Pro- 
fessors and their confirmation. ` It was 
recorded that the Board had come to 
know for the first time that while the 
appellant had executed a bond to serve 
the Kerala University he did not dis- 
close that fact when he applied to the 
Institute. This, in the opinion of the 
Board, was “serious transgression of 
well known convention. and official 
etiquette”. The Board, after’ con- 
sidering all the aspects and perusing 
the confidential reports by the Head 
of the Department in respect of the 
work of the appellant, came to the con- 
clusion that it would not be desirable 
in the interest of the Institute to re- 
tain the services of the appellant. It 
was, therefore, resolved that his ser- 
vices be terminated with a month’s 
notice. The Secretary of the Board of . 


-Governors thereafter sent a letter to - 


the appellant dated April 23, 1963 in- 
forming. him that the Board had decid- 
ed to terminate his services and a 
month’s notice was being given to him. 
in view of clause 2 of the order of ap- 
pointment. 7 


4. The appellant filed a peti- 
tion under Art. 226 of the Constitu- 
tion. His main plea was that no rea- 
sonable opportunity had been afford- 
ed to him’ to show cause against the 
order terminating his services and 
therefore the same was illegal and in- 
valid. The allegations made by the 
appellant were controverted on behalf 
of ‘the Institute. : 


5. | The learned single Judge, 
who heard the writ petition, consider- 
ed the question of the applicability of 
Art. 311 of the Constitution to the case 
of the appellant. It was held by him 
that the appellant was not in the civil 
service of the Union and could nof 
claim the benefit of the aforesaid Arti- 
cle. Even otherwise the learned Judge 
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was not inclined to agree that the cir- 
cumstances in which the services of zhe 
appellant were terminated _warran-ed 
the conclusion that he had- been čis- 
charged by way of purishment.- The 
appellant filed an appeal under clause 
15 of the Letters Patent of the High 
Court. 
correctness of the decisicn of the learn- 
ed single Judge with regard tothe ap- 
plicability of Art. 311 was not contest- 
ed. Reliance was sought to be placed 
on the provisions of Statute 13 framed 
under S. 27 of the Institutes of Tech- 
nology Act, 1961 under which the rəs- 
pondent Institute had been incorporat- 
ed as a body corporate Clause 5 of 
that Statute conferred power on the 
appointing authority to terminate the 
services of any’ member of the staff 
without notice and without any cause 
being assigned during the period of 
probation. Clause 9 gave the penalties 
which could be imposed .on a member 
of the staff. Removal and dismissal 
from service were ircluded ameng 
those penalties. It was provided that 
no order imposing any penalty shall 
be passed without giving a reasonable 
opportunity of showing cause against 
the action proposed to be taken in 


regard to a member of the staff. The 


division bench was satisfied that S<a- 
tute 13 prescribed. the terms and condi- 
tions of permanent employees of the 
Institute. Statute 14 related to the 
conditions of service of temporary em- 
ployees. 
not be termed as permarent employees 
the conditions of their tenure were 
. also governed by Statute 13. Tf the 
` services of a probationer were, there- 
fore, terminated by way of punishment 
without following the procedure pres- 
cribed by Clause 9 of Statute 13 it 
would be competent for the High Court 
to issue an appropriate writ. The divi- 
sion bench proceeded tc examine tre 
. circumstances which led to the resolu- 
tion of the Board by which his services 
were terminated. Ths conclusion 
which was arrived at was that although 
the Board of Governors took note pÊ 
the fact that the appellant had cor- 
mitted a breach of a covenant with 
the Kerala Government and that he 
had insisted on certain benefits to 
which he was not entitled it could not 
be said that his services had been ter- 
minated by way of punishment. I¢ 
was possible that the dissatisfaction 2f 
the Board with the conduct of the ap- 


‘appellant has 
Before the division bench the - 


Although probationers could- 


pellant formed the motive for the ulti- 


mate order passed by it but that was 
quite different from terminating his 
services as a measure of punishment. 


6. ` Mr. M. C. Chagla for the’ 
forcefully emphasised 
the background and’ the circumstances 
which prompted the. making of ‘the 
order terminating the services of the 
appellant. According to him the ap- 


-pellant was a distinguished and. pro- 


mising scientist whose services would 
have been. of immense advantage to the 
Institute and merely because he insis- - 
ted on certain benefits which he con- 
ceived to be his just dues and wanted 
to advance and further his prospects 
in the Benaras Hindu University by 
getting an assignment there, his ser- 
vices were dispensed with without his 
being told what the charges against 
him were and without his having any 


_opportunity of giving an explanation 


or satisfying the Board that whatever 
he had done was fully justified and 
did not merit any action being taken 
against him. Mr. Chagla pointed out 
that it is such treatment meted out to 
our scientists and technologists that 
there was so much brain drain from 
this country. Indeed the appellant has 
now taken up a highly remunerative 
and important assignment in the Uni- 
ted States. It is true that every one 
who has good of the country at heart 
should endeavour to retain the ser- 
vices of scientists and technologists of 
high repute so that the institutions in 
this country could take advantage of 
their scholarship and reseach. At the 
same time the scientists or scholars 
who have distinguished themselves in 
foreign countries should also consider 
it a part of their duty and obligation 
to contribute to the imparting of edu- 
cation and advancement of research in 
their own country even though it-be at 
a sacrifice of monetary and other bene- 


` fits which foreign countries can offer 


but which it is not possible to obtain 
here. The present case is a typical one 
of a scientist who started making com- 
plaints about. reimbursement charges 
of x-ray and taxi fare and other small 
matters as soon as he joined the Insti- 
tute and even though he had entered 
into a bond with the Kerala Govern- 
ment to serve the Kerala University 
he did not apparently take the per- 
mission of the Kerala Government or 
University for working elsewhere. He 
had barely been in the service of the 
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{Institute for a short time when he 
wanted to take up service with the 
Benaras Hindu University when a va- 
caney arose there. No one can blame 
the appellant for his natural desire to 
improve his prospects but if the Insti- 
tute thought that a gentleman of his 
type would not: be suitable for being 
confirmed as a member of the staff of 
the Institute the latter dispensing. with 
his services could not be regarded as 
a penal action taken with the object 
of inflicting punishment on him. 


7. It is well settled that a pro- . 


bationer or a temporary servant can be 
discharged if it is found that he is not 
suitable for the post which he is hold- 
ing. This can be done without comply- 
ing with the provisions of Art. 311 (2) 
unless the services are terminated by 
way of punishment. Suitability does 
not depend merely on the excellence 
or proficiency in work. There are 
many factors which enter into consi- 
deration for confirming a person who 
is on probation. A particular attitude 
or tendency displayed by an employee 
can well influence the decision of the 
confirming authority while judging his 
suitability or fitness for confirmation. 


8. In the present case the 
Board of Governors : consisted of a 
number of distinguished and well 
known academicians and teachers. Al- 
though there is a mention in the reso- 
lution about the confidential reports 
by the head of the department and the 
Director, they have not been placed 
on the record. Even assuming that 
those reports were favourable so far as 
the academic work of the appellant 
was concerned the Board was entitled 
to take into consideration the other 
matters which have already been men- 
tioned for the purpose of deciding 
whether-he should be confirmed or 
whether he should be given a notice of 
one month as per the terms of the 
letter of appointment.’ The Board de- 
cided to adopt the latter course. By 
no stretch of reasoning can it be said 
that the appellant had been punished 
jand that his services had been dispens- 
ed with as a penal measure. 


9. . It has been pointed out. to 
us by Mr, Chagla that subsequently 
also wherever an inquiry has been 
made from the Institute about the 
work and conduct of the appellant the 
certificate which has been sent is in 
such terms that the appellant cannot 
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expect to. get any. gainful employment 
in this country. This, it is submitted, 
shows what the approach of the Insti- 
tute was. -We are not directly con- 
cerned with this matter in the present 
appeal but we have no doubt that the 
Institute will not adopt. any such atti- 
tude which may stand in the way of 
the appellant getting any other em- 
ployment in this country or in any 
other country. 

; 10. The appeal fails and it is 
dismissed. There will, however, be no 


order as to costs throughout. 


Appeal dismissed. 
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Arun Ranjan Mukherjee, Appel- 
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D/- 29-4-1971. 
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1943 of 1969, 
S. (Regula- 


‘tion of ‘Seniority) Rules (1954), R. 3 


(3) (b) — Officer of State Service pro- 
moted to I. P. S. under I. P. S. (Spe- 
cial Recruitment) Regulation after the 
promulgation of Seniority Rules — 
Assignment of allotment year — Deci- 
sion in Appeal from Original Order 
No. 551 of 1966, D/~ 22-12-1967 (Cal) 
Reversed. 


Officer holding senior post in 
State Police service continuously on 
deputation from 10-1-1949 to date of 
his appointment to that service in 1953 
— Promotion to I. P.-S. after promul- 
gation of Seniority Rules — Assign- 
ment of 1947 as year of allotment on 
basis of an arbitrary date of officia- 
tion viz. 19-5-51 which applies to I. A. 
S. is bad.. His claim for assignment 
under R. 3 (3) (b) of the same year of 
allotment assigned to an officer who, 
being already an Indian Police Officer, 
became a member of L P. S. under 
R. 3 (1) of I. P. S. (Recruitment) Rules, 
1954 is also unsustainable because such 
officer is not one who was recruited to 
the service under R. 7 of those Rules. 


*(A. F, O. O. No. 551 of 1966, D/~ 22- 
12-1967 — Cal.) 
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The year of allotment in his case has 
to be decided ad hoc, whether the frst 
or the second proviso applies, by the 
Central Government after approving 
the period of officiation in consultation 
with the Public Service Commissicn. 
l (Paras 15, 16 and 17) 


Cases Referred: . Chronological Paras © 


(1967) AIR 1967 SC 1301 (V 54)= 

(1967) 2 SCR 325, D. R. Nim 
v. Union of India 6, 11, 17 
Appellant in person; 
dish Swarup,  Solicitor-General of 
India (M/s, Ram Panjwani and S. 
.P. Nayar, Advocates, with him), 
for Respondent. No. 1; Mr. M. C. 
Chagla,.Sr. Advocate, (Mr. D. N. Muxh- 
` erjee Advocate, and Mr. G. S. Chatter- 
jee, Advocate for Mr. Sukumar Besu, 
Advocate, with him), for Respondent 

No. 2. : 


The Judgment of the Court. was. 


delivered by 
_ P. JAGANMOHAN REDDY, J.: This 


‘Appeal is by certificate..against the . 


Judgment of a Divisior. Bench of the 
Calcutta High Court dismissing the ap- 
plication by the Appellant under Arti- 
cle 226 of the Constitution of India. 
The Appellant who is an Indian Po_ice 
Service Officer holding a senior post in 
that service made an application to fix 
his year of allotment in the service 
which the Government of India uiti- 
mately fixed as 1947. With this fixa- 
tion the Appellant is aggrieved. 

2. The brief facts which may 
be necessary for consideration of the 
matters in issue are thaz the Appellant 
was commissioned as an Officer of the 
Indian Army on the 12ch April 142. 
He was promoted to the rank of a 
Major on or about ist April 45. On 
10-1-49 the State of West Bengal feel- 
ing the need of a Bengali Officer to 
serve in the Special Armed Potice 
requested the Army for the services of 
the Appellant which the Ministry of 
Defence agreed to lend. The Aprel- 
lant was relieved from the Army end 
posted as a Commandant of the Se- 
cial Armed Police Battalion on 10-1- 
49, which post corresponded te a 
senior post in the Indian Police Service. 
There is no dispute that his services 
were lent and that he took charge on 
the 10th January 49 or that the post 
of a Commandant in the Special Arm- 
ed Battalion was in the senior scale of 
Indian Police Service. . 

3. While serving in this capa- 
city the Government expressed a Jde- 


Mr. Jaza- 
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sire to absorb him and on the Appel- 
lant’s showing his willingness to be so 
absorbed, he was appointed to the 
West Bengal State Police Service on 
1-7-1953. On the 8th September 1954 
the Indian.Police Service (Recruitment) 
Rules,- 1954, Indian Police Service 
(Cadre) Rules, 1954 and Indian Police 
Service (Regulation of Seniority) 
Rules 1954 were framed by the Gov- 
ernment of India under sub-section (1) 
of Section 3 of All India Services Act 
LXI of .1951 (hereinafter called “the 
Recruitment Rules”, “the Cadre Rules” 
and “the Seniority Rules” respective- 
ly). On 6th June 1955 the Indian Police 
Service (Appointment by Promotion) 
Regulation 1955, were also issued - 
under which 25 per- cent of the senior 
posts were allotted to the Indian Police 
Service Cadre in each State. It is 
also not disputed thatthe appointment 
of the Appellant was outside the 25 per 
cent quota. On 3lst July 1958, the 
Appellant was appointed on probation 
in the State Cadre of West Bengal. On 
8th/17th December, 1959 he was subs- 
tantively appointed to -a senior post in 
the Indian Police Service and confirm- 
ed thereon with effect from 21st July 
1958. On the 19th December 1958, 
the Ministry of Home Affairs, New 
Delhi, by its letter to the Chief Secre- 
tary to the Government of West Ben- 
gal conveyed its decision to fix the 
pay of the Appellant in the senior 
scale of the Indian Police Service 
notionally from 10-1-1949 the date 
from which he held an Indian Police 
Service Cadre post continuously. 


4, Inasmuch as no order of 
allotment was given to the Appellant 
and the seniority was not fixed at the 
time of his confirmation, the Appel- 
lant made a representation on the 3rd 
November 1958, for fixation of his 
seniority and granting of 1943 as the 
year of allotment in the Indian Police 
Service Cadre, under Rules and Regu- 
lations of the service. To this he re- 
ceived a reply on 3lst March 1959 
from the Assistant Secretary to the 
Government of West Bengal informing 
that it is not possible for him to accede 
to the request of the Appellant con- 
tained in his ` representation. There~ 
after the. Appellant seems to have 
taken up the matter again by his letter 
of 30-4-1959 and 22-8-1959 but there 
was no reply thereto. On 19th Janu- 
ary 1960 the Indian Police Service 
(Seniority of Special Recruits) Regula- 
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tions 1960 were framed: pursuant .to 
Rule 5-A of the Seniority Rules, On 
11-10-1960 the Government of India 
on a reconsideration and in consulta- 
tion with the. Service Commission 
finally decided to allot to’ the Appel- 
lant the year'1948 enclosing a letter of 
the first Respondent dated 14-1-1963. 
Thereafter a memorial was presented 
to the President of India on 2-12-1960 


asking for 1943 as the: year of allot- - 


ment to which the Appellant received 
a reply on 12-2-63. In this letter 
dated 12-2-63 the Assistant Secretary 
to the second Respondent the State of 
West Bengal informed him of the de- 
cision of the Government of India as 
under: — ; 

. “The Government of India have 
decided that the seniority. of Shri A. 
R. Mukherji may bė revised taking in- 
to account his officiation ‘in senior 
cadre post from 19th May 1951. Since 


direct recruits borne: on the I. P. S... 
cadre post of West Bengal did not 
start officiating in a senior scale before. .- 


| this date (19-5-51), Shri Mukherii’s 
: case will be decided ad hoc under Reg. 
3 of the I. P..S. (Seniority of Special 


Recruits) Regulations read with the 


` first proviso to Rule 3 (3) (b) 1954...As 
the ‘P’ Factor in the West Bengal was 
4 years 19 days, Shri Mukherji may 
be allotted, in modification of this 
Ministry’s letter... ..:to the year 1947”. 


5. Being aggrieved .by the as- 
signment of the allotment, year 1947 
the Appellant by his letter dated Ist 
July 1963 made a representation to 
which he received a reply on 7th Nov- 
ember 1963 enclosing a copy .of letter 
dated 11th October 1963 of the Ist 
Respondent the Union- of India, in- 
forming him‘ that his . representation 
was rejected. Thereupon he filed a 
Petition under Art. 226.in the High 
Court of Calcutta. . -> 

6. A single Judge- held that 


under the main Rule:3 (3). (b). of the 


Seniority Rules, the date from which 


the Appellant continuously officiated: 


is 10-1-49 and accordingly having 
regard to the fact that Shri P. Dhar 
who was the juniormost direct recruit, 
the year of allotment given to him viz.: 
1943 also should be allotted to the Ap- 
pellant. The learned Judge also held 
that neither the 1st proviso nor 2nd 
proviso to R. 3 (3) (b) is applicable to 


the Appellant. While the Division 
Bench in appeal agreed with the 


Single Judge that the date of continu- 
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ous officiation of the Appellant was 
10-1-49, it held that in .the circum- 
stances the year of allotment which 
was required to -be determined by the 
Government of India had to be 
decided on. an ad hoc’ basis. But 
since the date 19th May 1951 
fixed as the -date of officiation 
was'struck down by. this Court as arbi- 
trary in D. R. Nim v. Union of India, 
(1967) 2. SCR .325..= (AIR 1967 SC 


-1301) the’ High Court thought that the 


year 1947 allotted.to.the Appellant. on 
the basis of his officiating from 19th 


May 1951 could not be sustained, none- . . 


the-less-the year of allotment 1948 
assigned to the Appellant in the order 
of llth October 1960 was sustained 
because it was on an ad-hoc basis. It 
was however observed’ by the Bench 


‘that in respect of inter se seniority as 
they are not in a position to say whe- 


ther the order of 11th October 1960 in 
so far as it fixes the seniority of offi- 
cérs. complies with the requirements 


‘of Regulations of 1960, interest o? jus- 


tice required that they should strike 
down ‘that. portion of the order and 
ask the’ Government of India to make 
anew decision in the light of the 
principles they have indicated. In the 
result the Appeal was allowed and it 
was declared that the year of allot- | 
ment 1948 was correctly assigned to 
the Appellant and accordingly the Gov- 
ernment, of India was directed to fix 
the seniority of the special recruits in 
accordance with: Regulation 4 of the 
Seniority of Special Recruits Regula- 
tions 1960. — . 


oT, The. short question in this 
Appeal which has been argued at 
some. length by the Appellant perso- 
nally is to ascertain the Rule which is 
applicable in determining what year of 
allotment should be assigned to him. 


- A brief history of the All India Police 


Services would faciliate an understand- 
ing of this question. ` f i 


8. There was prior to 1946 a 


‘Secretary of State Service known as 


the Indian Police (IP). When India 
was. to attain Independence an agree- 
ment was arrived at between the 
British Government and the Central 
Government with the concurrence of a 
number of Provincial Governments to 
constitute another service on the 21st 
October ’46 known as the Indian- 
Police Service (IPS). . Recruitment to 
this. latter service began on and after 
the 15th August 1947 when India 
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-attained Independence and subsequert- 
iy on 23-1-1950, three days before 
India was declared a Republic on 
26th January. 1950, the Gover- 
nor General in consultation with tre 
Provincial Governments promulgated 
rules for framing a Cadre for Pole 
Officers known as the Indian Police 
Service (Cadre) Rules 1950 which came 
into force on that date. After ‘26-1-50 
Article 312 governed the. All Incia 
Services. Under Clause (1) of the seid 
Article Parliament was empowered 3y 
Taw to constitute an All India Service 
common to the Union and the States 
and to regulate the Recruitment and 
conditioris of service. It also provid- 
ed that the services known before the 
commencement of the Constitution the 
Indian Police Service and Indian Ad- 
ministrative Service shal be deemed 
to be services created’ by Parliament 
under that Article. Pursuant to these 
powers Parliament pessed an Act 
known as the All India Services Act 61 


of 1951 which recogniseca the existerce. 


- of the two. All India Services mentic- 
ed above. Section 3 of that Act emn- 
powered the Central Government afcer 
consultation with. the State -Gcv- 
ernment concerned to make - Rues 
and Regulation for recruitment and 
conditions of service for appoint- 
ment to All India Service. Sec- 
tion 4 further provided that all 
Rules in force immediately before 
the commencement of the Act were 
deemed to be Rules made under that 
Act. The Central Government by 
virtue of the powers. veszed in it under 
Section 3 of the Act had promulgated 
3 sets of Rules to which a reference 
has already been made namely the Ee- 
cruitment Rules, the Cadre Rules end 
the Seniority Rules. 
1956 the Indian Police Service (Spe- 
cial Recruitment) Regulations 1957 
were made under Rule 9 (5) of the Ee- 
cruitment Rules. On 19th Januery 
1960 the Indian Police Service (Senio- 
rity of Special Recruits) Regula- 
tions 1960 were made pursuant to 
Rule 5-A of the Seniority Rules. Th2se 
Regulations deal with the determina- 
tion of seniority of recruits appoin-ed 
under Special Recruitment Regula- 
tions; Regulation 3 of which provides 
that officers appointed to service in 
accordance with that Regulation stall 
be assigned a year of allotment in ac- 
cordance with Rule 3 (3) (b) of zhe 
Seniority Rules, 1954. 


On May 14,. 
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9. - Under sub-rule (1) of R. 3 
of the Recruitment Rules the Indian 
Police Service is constituted of the 


. following persons, namely: 


(a) Members of the Indian Police; 

(b) Members récruited to the ser- ` 
vice before the commencement of the 
Rules: and 

(c)-Persons recruited “to the ser- 
vice in accordance with the provisions 
of these rules. j a 
Service: has been defined as meaning 
the Indian Police Service which as we 
have noticed was constituted even 
earlier than these -rules. After the 
commencement of the Rules,- recruit- 
ment to the service is to. be made 
under Rule 4 by 2 methods: l 
(a) by competitive examination, 
and care 

(b) by promotion’ of substantive 
members of a State Police Service. 
Rule 6 further provides that all 
appointments to service after the 
commencement of the Rules shall be 
made by the Central Government and 
no such arrangement shall be made 
except by one of the methods specified 
in Rule 4. It is with respect to the 
second method of recruitment by pro- 
motion that. we are concerned in this 
case as the Appellant was appointed to 
the service under Rule 9. Sub-rule (5) 
of that rule which was introduced with 
effect from 14th May 1956 by Notifi- 
cation dated the 9th May 1957 em- 
powers the Central Government to pro- 
mote substantive members of a State 
Police service in excess of the normal 
promotion quota in accordance with 
such regulation as the Central. Gov- 
ernment may in consultation with the 
State Government and the Commission 
make from time to time. In exercise 
of the powers under this Rule the Spe- 


_cial Recruitment Regulation 1957 was 


made, which by Regulation 4 applied 
the Indian Police . Service (Appoint- 
ment by. Promotion) Regulation 1955 
(hereinafter called the “Appointment 
by Promotion Regulation”). Regula- 
tion 4 of the Appointment by promo- 
tion Regulation was ‘substituted by 
another Regulation 4 the effect of 
which is that the Committee in consul- 
tation with the Commission must con- 
sider the cases of members of the State 
Police Service who on 31st December 
1956 may have completed not less than 
six years of service (whether officiating 
or substantive) in a post of Deputy 
Superintendent of Police. While under 
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the original Regulation 4 of the Ap- 
pointment by Promotion Regulation, 
the Committee has to meet at inter- 
vals ordinarily not exceeding one year 
and consider a case of all the sub- 
stantive members of the Police Service 
who had on ist January of that year 
completed eight years of service in a 
post of Deputy Superintendent of 
Police. In Regulation 5, sub-Regula- 
tion (4) and in:sub-regulation (5) the 
words “Review or - revision” 
deleted. Similarly sub-regulations (3) 
and (4) of Regulation 7 as well: as 
Regulations 8, 9 and 10 were omitted. 
The effect of these amendments is that 
for the Special Recruits there was no 
provision for the preparation of a 
select list referred to in Regulation 7 
(3) and (4). In the case of the spe- 
cial recruits a list. prepared by the 
Committee is. sent along with other 
documents from the State Government 
to the Commission and unless the 
Commission considers any change 
necessary it merely has to approve 
the list. It is then. for the Central 
Government to appoint the persons 
approved in‘the list. The Appellant 
is admittedly a special recruit with- 
in the meaning of the provisions 
referred to above and his. contention 
that unlike the cases of those who are 
to be appointed within the 25% quota 
his name need not be included in the 
select list to be appointed whenever 
there is a vacancy from.out of that 
list. All that is necessary in his case 
is that once the Commission approves 
the list of persons selected the. Gov- 
ernment of India can straightway ap- 
point him and that is what he says 
has been done in his case. While this 
may be so in our view no significance 
can be attached to this difference in 
the method of recruitment. 


10. In so far as the question 
before us is concerned what we have 
to see is whether the main Rule 3 (3) 
(b) of the Seniority Rules applies or 
whether his case comes within any of 
the provisions thereto for the purposes 
of ascertaining which is the year of 
allotment which can be assigned to 
him. It may be mentioned that sub- 
rule (1) of Rule 3 of the Seniority 
Rules makes it incumbent upon the 
Central Government to assign a year 
of allotment to every officer in accord- 
ance with the provisions of that Rule. 
The assignment of the year of allot- 
ment to an officer appointed to the 


‘were - 
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Service after the commencement of 
the Rules is-governed by the Seniority 
Rules which are applicable to the Ap- 
pellant. The relevant Rule 3 (3) (b) 
is as follows: : 

"3 (3) The year of allotment of 
an officer appointed to the service 
after the commencement of these rules 
shall be: ¢ 


a)- xx xx XxX of 
_ _(b) Where. the Officer is appointed 
to the service by promotion in accord- 
ance With Rule 9 of the Recruitment 
Rules, the year of. allotment of the 
juniormost among the Officers recruit- 
ed to the service in accordance with 
Rule 7 of thosé rules who officiated 
continuously in.a senior post from a 
date earlier than the date of com- 
mencement of such officiation by the 
fromer.” ; 


Provided that the year of allot- 
ment of an Officer appointed to the 
service in accordance with Rule 9 of 
the Recruitment Rules who- started 
officiating continuously in a senior post 
from a date earlier than the. date on 
which any of the officers recruited to 
the Service, in accordance with Rule 7 
of those Rules, so started officiating 
shall be determined ad hoc by the 
Central. Government in consultation 
Ae the State Government -concern~ 
ea: > aa : 


Provided further that an Officer 
appointed to the Service after the 
commencement of these Rules in ac- 
cordance with Rule 9 of the Recruit- 
ment Rules shall be deemed to have 
officiated continuously in a senior post 
prior to the date of the inclusion of 
his name in the Select List prepared 
in accordance with the requirements 
of the Indian Police Service (Appoint~ 
ment by Promotion) Regulations fram- 
ed'under Rule 9 of the Recruitment 
Rules, if the period of such officiation 
prior to that date is approved by the 
Central Government in consultation 
with the Commission. 


.  Explanation.1, An Officer shall be 
deemed .to have officiated continuously 
in a senior post from a certain date if 
during the period from that date to the 
date of his confirmation in the senior 
grade he continues to hold without any 
break or reversion a senior post other- 
wise than as a purely temporary or 
local arrangement. 


Explanation 2. An Officer shall be 
treated as having officiated in a senior 
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post during any period.in respect of 
which the State Government concern- 
ed certifies that he would have so cff- 
ciated but for his absence on leave or 
appointment to any . special post or 
any other exceptional circumstance. 

11. The above rule has been 
construed by this Court in (1967) 2 
SCR 325 = (ATR 1967 SC 1301), in res- 

' pect of the second category to which it 
was applicable namely an officer ap- 
pointed to the Indian Police Service 
after the commencemeni of the Ru_es. 
One of us (Mylord, the Chief Justice) 
after analysing the Rule, set out the 
result of the analysis o2 the provision 
at page 328 as under: 

“The formula adopted works sut 
as follows:-~ ; 

(1) Finding out the year of allot- 
ment of the juniormost among the 
officers recruited to the service by com- 
petition who officiated continuously in 
a senior post from a date earlier than 
the date of commencement of officia- 
tion of the Appellant But acecrd- 
ing to the first proviso, if the Appel- 
lant started officiating continuously. in 
a senior post from a date earlier than 
the date of any officer recruited by 
competition his allotment had to be 
determined ad hoc by . the Central 
Government The second proviso 
limits the operation of the first proviso 
by dividing the officiating period into 
two classes; first, a period before the 
date of inclusion of an officer in the 
Select List, and secondly the period 
after that date. The first period zan 
only be counted if such period is ap- 
proved by the Central Government in 
consultation with the Commission ...... 
We may here notice explanation 1 to 
Rule 3, because the Government of 
India also say that the Appellant 
officiated continuously as a temporary 
or local arrangement 
according to the Rule the Cen-ral 
Government had to determine ad hoc 
the year of allotment after approving 
or not approving the period of officia- 
tion of the Appellant before 1956.” 

12. In that case also the Gov- 
ernment of India had taken the stand 
that it had determined the date of 
commencement of officietion of the Ap- 
pellant as 19th May ’51 after consulta- 
tion with the Commission and on that 
basis the period of officiation as 
Superintendent of Police from 25th 
June °47 to May 19, 1951 was exclud- 

: ed for the purpose of fixation of 
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seniority. At page 330 it was pointed 
out that the date May 19, 1951 to begin 
with had nothing to do with the finali- 
sation of the gradation list of the 
I. P. S. because it was a date which 
had reference to the finalisation of 
the Gradation list of the Indian Ad- 
ministrative Services. In so far as the 
applicability of that date as the crucial 
date for classification of officers in the 
Police service is concerned, it was held 
to be arbitrary and contrary to Rule 3. 
In this view the impugned order fixing 
the year of allotment was quashed. It 
was further pointed out that the con- 
tention of the Government of India 
that the Appellant’s continuous officia- 
tion was a temporary or local arrange- 
ment within Explanation 1 to Rule 3, 
cannot as a stop gap arrangement last 
for eight years nor has it been shown 
that the Appellant was appointed in 
place of some one as subsequently he 
has never been reverted. Further the 


fact that. he was appointed to the 


post at the time when vacancies oc- 
curred negatives that it was merely a 
temporary arrangement. 


13. In view of this judgment 
we find it unnecessary to cover the 
same ground again in dealing with 
the arguments of the Appellant 
because in the case before us also 19th 
may °*51 was treated as the date prior - 
to which the period of officiation 
would not be deemed to be approved 
by the Central Government and which 
rit a to be bad by the High 

ourt. i 


14.. It is clear from the facts 
stated, that the. Appellant had been 
holding a senior post in the West 
Bengal Police Service no doubt, on 
deputation but continuously from 10-1- 
49 and was only appointed to that ser- 
vice in 1953 a year before the promul- 
gation of the Recruitment Rules. He 
was however not appointed to the 
Service till after the 
Rules had come into force in 1954. ` 


15. The question will therefore 
be how is his year of allotment to be 
determined? The Appellant claims 
that the main Rule 3 (3) (b) without 
it being read with any of the two pro- 
visos is applicable to him and on that 
basis he contends that the year of 
allotment to be assigned to him is the 
same as that of Shri P. Dhar who is 
the juniormost among the officers 
directly recruited to the service in ac- 
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cordance with Rule 7. The Respon- 
dents however repel this contention 
and say that Shri Dhar was not direct- 
ly appointed under Rule 7 of the 
Rules because he was recruited in 1945 
even before the Indian Police Service 
was constituted. If as the Appellant 
states Shri Dhar was an Indian Police 
Officer, whether recruited directly or 
promoted under the Rules then exist- 
ing, he became a member ofthe Indian 
Police Service under sub-rule (1) of 
Rule 3 on the date when the Rules 
came into force in 1954 and is not an 
officer recruited to the service in ac- 
cordance with ‘Rule 7 of those rules’. 
The year of allotment assigned to Shri 
P. Dhar will not therefore be available 
to the Appéllant under Rule 3 (8) (b). 


16. The Respondents however 
contend that the first proviso applies, 
`. as such the Central Government has 
to fix the year of allotment and senio- 
rity of the applicant on ad hoc basis. 
The Appellant on the other hand 
argues strenuously that the first pro- 
viso does not apply to him because it 


is applicable only to persons in the. 


joint cadre. This contention is suggest- 
ed by a curious process of reasoning 
namely that because under that : rule 
the officiating date has to be deter- 
mined ad hoc by the Central Govern- 
‘ment in consultation. with the State 
Government concerned and as “the 
State Government concerned” is defin- 
ed as being in relation to a joint cadre 
that proviso deals only with officers 
in the joint cadre and the officiating 
date to be fixed ad hoc is in relation to 
persons who come into the joint cadre 
irom States other than the nine erst- 
while British Indian Provinces like 
Hyderabad, Mysore, etc. In our view 
the first proviso to Rule 3 nowhere 
refers or even remotely indicates that 
it is only applicable to the persons in 
the joint cadre. In fact, in Rule 2 (i) 
of the Seniority Rules the word 
“State cadre” and ‘joint cadre’ have 
. been defined as having the meaning 
respectively assigned. to them in the 
Indian Police Service (Cadre) Rules 
1954. By reference to Rule 7 of the 
Cadre rules it is apparent that what is 
to be determined is the authority 
which is to appoint, to the respective 
cadres i.e., in the case of State Cadre 
it is the State Government and in the 
ease of Joint Cadre it is the State 
Government concerned. The first pro- 
viso does not refer to any appoint- 
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ment to any cadre, it only deals with 

Regulation of Seniority and the re- 
ference to the ‘State Government con- 
cerned’ is for the purposes of fixing 
the date of officiation ad hoc in con- 
sultation with the Central Government. 
When there are several State Govern- 
ments the consultation by the Central 
Government must necessarily be with 
the State Government concerned in 
relation to the officer who is appointed 
to the cadre of that State. Whether 
the first proviso applies or the second 
proviso applies, under both of them it 
is the Central Government that has to 
determine ad hoc, the year of allot- 
ment after approving the period of of- 
ficiation in consultation with the 


' Public Service Commission. 


17. In view of the Judgment in 
Nim’s case (1967) 2 SCR 325 = (AIR 
1967 SC 1301), the order assigning 


‘1947 as the year of allotment to the 


‘Appellant on the basis of an arbitrary 
date of officiation namely 19th May 
1951, is bad and has been quite pro- 
perly struck down by the High Court. 
The High Court however had no power 
to direct the year 1948 to be fixed as 
the year of allotment for the determi- 
nation of the seniority of the Appel- 
lant on the basis that that was fixed 
on an ad hoc basis in an earlier occa- 
sion by the Government of India. Once 
the Government of India has ona 
memorial presented by the Appellant 
decided finally in supersession of its 
previous decision that his year of al- 
lotment is 1947, the previous decision 
fixed on ad_hoce basis cannot now be 


revived. It is for the Government of ~. 


India in consultation with the Commis- 
sion to determine ad hoc the year of 
allotment to be assigned to the Appel- 
lant in relation to the date of his con- 
tinuous officiation. 


18. The Appellant "aise con~ 
tends that the date of his continuous 
Officiation is that which has been held 
by both the Single Judge as well as 
the Division Bench of the High Court 
of Calcutta, i. e,.the.10th January °49. 
While on the other hand the learned 
Solicitor General as well as Mr. 
Chagla appearing on behalf of West 
Bengal contend that the officiation 
cannot commence till after he was ap- 
pointed to the West Bengal service 
which was only on the Ist July °53, 
till then he was an Officer in the 
Army with a lien to the post of a 
Major and cannot therefore be said to 
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. continuous officiation and 
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be appointed to that service from the 
10th January °49. The Appellant’s 
answer is that the Government of 
India had in relation to his pay deter- 
mined 10-1-49 as the date from which 
he is said to be officiating and in any 
case the date of continuous officiation 
is not from the date of appointment 
but from the date on which a person 
occupies a post and officiates continu- 
ously without a break. It is true that 
both the Courts have held that the 
date of the Appellant’s officiation in 


‘the service is 10-1-49 and in arriving 


at this conclusion they seem to have 
relied on a letter to the Government 
of India dated 19-12-58 in which it 
has been stated as follows: 


“The Government of India’ have 
decided that the pay of Shri Mukherjee 
should be fixed in the senior scale of 
the I. P. S. notionally from 10-1-49 the 
date from which he held an Indian 
Police Service post cortinuously.” 
The Division Bench however rejected 
the contention of the Respondents that 
July 1, 1953 should be the datum date, 
the date from which the Appellant’s 
continuous officiation rommenced. It 
observed: 

“Now, there can be no question 
that the Petitioner had been officiating 
in the post of a Commandant from 
January 10, 1949 and: that he had con- 
tinuously held that post right upto 
July 1, 1953. There is nothing in 
clause (b). which shows that while 
officiating in a ‘senior post’ the officer 
concerned must be an officer belong- 
ing substantively to the State Police 
Service in question and could not be 
an officer on deputation from some’ 
other service. There can be little 
doubt that the particular clause we- 
have before us, viz. clause (b) of 
Rule 3 (3) in term is wide enough to 
cover even the period ketween January 
10, 1949 to July 1, 1953.” 2 

19. In view of this finding the 
Petitioner strenuously contends that as 
he has already suffered a great deal 
and has come to the end of his re- 
sources this Court should, having 
regard to the position <aken up by the 
Government of India in its letter re- 
ferred to earlier namely 10th January, 
749 as the date from which he held 
the post in the West Bengal Police ser- 
vice continuously, which - according to 
both the Courts was also the date of 
also having 
regard to the ‘P’ factor which for the 
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State of Bengal has been fixed by the 
Government of India as 4 years 19 
days, this Court could determine the - 
year of allotment by deducting the 
‘P’ factor from the date of officiation 
and assign to the appellant the year 
1943 as the year of allotment. He 
also contends that in the case of Nim, 
the Government of India after the 
decision of this Court, determined the 
year of allotment and assigned to him 
this very date, 1943. Whatever force 
these contentions may have we do not 
propose to trespass upon the jurisdic- 
tion of the Government of India to 
determine ad hoc in consultation with 
the Commission, on a consideration of 
the relevant materials, the date of the 
Appellant’s continuous officiation and 
assign to him a year of allotment. 
20. We would therefore direct 
that the Government of India in con- 
sultation with the Public Service 
Commission do determine and allot ad 
hoc the year of allotment according to 
law within two to three months, as in 


‘our view after Nim’s case, the posi- 


tion having already been clarified, it 
should not take much time to deter- 
mine the seniority of the Appellant. 
21. The Appeal is accordingly 
ailowed with costs against the Union 
of India. l 
Appeal allowed. 
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Schedule Third, Item 1 — Calculation 
of the.gross profit for purposes of 
bonus — Interest paid by one office 
of the Company to its another office 
on advances received from that office 
has to be disallowed in calculating 
gross profit of the office even if such 
expenditure is accepted as a proper ex- 
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penditure by auditors. Presumption 
under Section 23 is not available to 
justify such deduction. (X-Ref.:. Sec- 
tion 23). (Para 6) 

(B) Payment of Bonus Act (1965), 
Schedule Second Item 2 (e) — “Other 
reserves” — Provision made for exist- 
ing and known liabilities is not a 
reserve. 


Thus provision for gratuity fur- 
lough salary passage service and com- 
mission being not for an anticipated 
Joss or anticipated expenditure could 
not be added back even though in some 
cases the amount could not be ascer- 
tained with accuracy. (Para 8) 


(C) Payment of Bonus Act (1965), 
(as amended by Act 9 of 1969), Sec- 
tion 6 — In calculating income-tax 
deductible in working out the gross 
profit the bonus which would be pay- 
able under the Act should not be 
taken into account. (Para 9) 


Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 612 (V 56) 
= (1969) 1 SCR 750 = 1969 
Lab IC 995, Metal Box Co. of 
India, Ltd. v. Their Workmen 8,9 


Mr. M. K. Ramamurthy, Sr. Advo- 
cate, (M/s. J. Ramamurthy, Vineet 
Kumar and Mrs. Shyamla Pappu, 
Advocates, with him), for Appellants; 
Mr. M. C. Chagla, Sr. Advocate, (Mr. 
D. N. Gupta, Advocate, with him), for 
Respondent. 


The Judgment of the Court was 
delivered by 


BHARGAVA, J.: This appeal by 
special leave is directed against an 
Award of the Industrial Tribunal, 
Madras, in a dispute relating to pay- 
ment of bonus under the Payment of 
“Bonus. Act, 1965 (No. 21 of 1965) (here- 
inafter referred to as “the Act”). The 
respondent in the appeal is the em- 
ployer, William Jacks & Co. Ltd., 
Madras, while the appellant is ‘the 
William Jacks & Co. Employees’ Union, 
Madras, representing the workmen em- 
ployed by the respondent. The appel- 
lant claimed that, for the two calen- 
dar years 1964 and 1965, the workmen 
were entitled to bonus at the maxi- 
mum rate of 20 per cent of their an- 
nual wages, while the respondent Co. 
put forward the case that there was 
no available surplus and, consequent- 
ly, the liability to pay bonus for these 
two years could not exceed the mini- 
‘mum of 4 per cent of the wages. It 
may be mentioned that the respondent 
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Co. is a Branch of William Jacks & Co. 
Ltd. registered in England with its 
Head Office in London. It appears 
that in India this Company has three 
offices. One is in Calcutta which also 
functions as the Regional Head Office 
for all the three Branches in India. 
The other two Branches are in Bombay 
and in Madras, the latter being the 
branch to which the dispute about 
bonus related. The Company is carry- 
ing business as engineers, manufac- 
turers, representatives and general 
merchants. The business of the Com- 
pany includes the buying. of locally 
manufactured machinery and other 
products and selling them to both pri- 
vate-and public sector industries. The 
income of the Company is derived pri- 
marily from the sale of imported’ and 
indigenous goods at a profit. In addi- 
tion, the Branch at Madras earns com- 
mission credited by London Office on 
direct shipments from London to cus- 
tomers within the areas served by the 
Madras Branch, as well as commission 
on sale of indigenous products, repairs 
and servicing of equipment sold and by 
local purchase and sale. These fea- 
tures of the business have been enum- 
erated by us as they may have bear- 
ing on some of the questions raised 
in this appeal. 


2, During the hearing of the 
reference before the Tribunal, the 
Company filed its balance-sheets, profit 
and loss account, and calculations of 
available surplus in accordance with 
the provisions of the Act and its sche- 
dules showing that there was no avail- 
able surplus, so that bonus in excess 
of 4. per cent was not payable by it. 
These calculations were challenged on 
various grounds before the Tribunal, 
but none of them was accepted and the 
Award was based on the calculations 
filed on behalf of the Company. In 


_this appeal before us, learned counsel 


appearing on behalf of the appellant 
has challenged the calculations in res- 


pect of seven different items, and we . 


proceed to deal with them in the order 
in which they were argued by him. 


3. The first claim on behalf of 
the appellant was that there should be 
an add back of an estimated sum of 
Rs. 40,000/-, which was received as 
direct commission paid by the manu- 
factures to the London Office for the 
benefit of the Branch at Madras, in 
ealculating the gross profits on the 
basis of which available surplus is to 
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be worked out. On this point, the 
Tribunal in its award did not give any 
specific finding, though, after mention- 


ing this argument raised before it, the 
Tribunal still proceeded to accept the | 


Company's account diregarding this 
objection. The only evidence on his 
point is found in the statement of the 
Company’s witness, M. W. 1, Thiru 
S. S, Mani, who stated. that the direct 
commission received by this Company 
relating to this Branch is credited in 
the accounts of this . Branch. The 
amount of commission received by the 


Company is included under the head . 


Commission” in the Profit and Loss 
Account. In 1964, the sum of Rupees 
8,80,504/- and, in 1965, the sum of 
‘Rs. 7,46,391/- include the direct com- 
mission. According to his evidence, 
therefore, the. direcb commission has 
already been taken into accoun’. in 
calculating the gross profits, and no 
question can arise of any. add back. 
There is no cross-examination on this 
point on behalf of the appellant, nor 
has any evidence been led by the ap- 


._ peliant to show that the statemen: of- 


this witness is incorrect. In the cir- 
cumstances, this claim has to be re- 
jected. : Sg 


4. The. second item claimed is 
add back in respect of handling charges 
which were included by. the Lordon 
Head Office in the invoices for goods 
sent to Madras. The argument was 
that a proportionate amount of ad- 
ministrative (overhead) ` expenses of 
the Head Offce in London allocable to 
the Madras Branch have already been 
deducted as expenditure in accordance 
with Item 6 (e).of the Second Szhe- 
dule to the Act, and the further cebit 
of the handling charges amounted to 
double deduction. This argument pro- 
ceeds. on the basis that hancling 
charges, which are’ included by the 
London Head Office in the various in- 
voices, form part of the administrative 
(overhead) expenses of that Office. 
There is no justification for suck an 


assumption. The only evidence on this. 


point is again that of M. W. 1, Mani. 
He clearly stated that, in the accounts, 
no sum is shown for handling charges 
as an expenditure as such. The ian- 
dling charges are only mentionei in 
the invoices received from the Loudon 
Office for goods sent to India. These 
refer to the amount of handling char- 
ges incurred by the London Commer- 
cial Departments and all these amounts 
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are recoverable from the customers in 
India along with.the sale price. He 
added that the administrative (over~ 
head) expenses of the Head Office do 
not include -any portion of the London 
Commercial Departments expenses. 
Thus, it is clear that these handling 
charges have no connection with the 
administrative (overhead) expenses of 
the Head Office which are taken into 
account under item 6 (e) of the Second 
Schedule. The actual expenses incurr- 
ed by various Commercial Departments 
of the Company in England in handi- 
ing the particular goods are added in 
the invoices to the cost of those goods 
and are realised as part of the sale 
price. There is no separate entry of 
handling charges as an expenditure in 
the accounts of the Company. Conse- 
quently, there can arise no question of 
making any addition in respect of 
these handling charges while calculat- 
ing gross. profit. 


5. The third item is in respect 
of the Director’s:and General Mana- 
ger’s Office expenses in Calcutta 
amounting to Rs. 44,768/- for the year 
1964 and Rs. 50,848/- for the year 1965. 
The Office in Calcutta, as we have 
indicated above, is a sort of common 
office supervising the business of the 
Company at all the three places in 
Calcutta, Bombay and Madras. The 
expenditure of this Regional Office is 
of the same nature as the administra- 
tive (overhead) expenses of the Com- , 
pany in London. These sums which 
have been shown as expenses in’ the 
accounts in the Madras Branch are 
amounts allocable to that Branch. This 
has been again proved by the same 
witness, M. W. 1, Mani. There is no 
cross-examination and no evidence to 
show that the case put forward by 
him is incorrect. In the circumstances, 
this objection also fails. 


6. The fourth objection, on 
which greatest emphasis was laid by 
learned counsel for the parties, relat- 
es to the question of interest charged 
by the London- Office in the sum of 
Rs. 1,00,657/- for 1964 and Rupees 
1,65,255/~ for 1965 on advances made 
by the London. Office to this Branch 
at Madras during these years. It was 
urged that, having regard to the pro- 
viso to item 1 (iii) of the Third Sche- 
dule to the Act, this interest should 
be disallowed. It, however, appears to 
us that the question of this interest. 
should be examined from a differenti 


5 by the Head Office to 
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aspect and that is whether this interest 
can be held. to be a legitimate item of 
expenditure in calculating the profit 


and loss of the Company at Madras. It . 


is clear that these amounts have been 


Head Office in London and represent 


interest which the London Office de- 


manded from’ the Madras Branch on 
the advances made by the former to 
the latter. These payments are, thus, 
by a Branch of the Company to- its 
Head Office.. 


Company. Such a payment of interest 
could be justified only on the ‘basis 
that the London Office was the credi- 
tor and the Madras Branch’ the debtor 
in respect of the advances on which the 


interest has been claimed by ‘the Lon-. 


on ‘Office. ‘On the face ‘of it, a’ Com- 


pany cannot be a creditor and its own’ 


debtor simultaneously. No relationship 
of creditor and debtor can exist be- 
tween two — different 
same Company. The interest . paid 


imerely. amounts to money: transferred . 


by the Madras -Branch to.- the Head 


Office and, similarly, advances made. 


by the London’ Office to the -Madras 
Banch are amounts which continue to 
be used by the Company for its busi- 
ness at a different place. - 


Learned counsel -appearing for cae 


Company drew our attention to S. 23 of 
the Act, under which there is a presump- 


. tion as to the correctness of statements 
and particulars contained in the ba: . 


lance-sheet and profit and loss account 
of a Company if they had been proper- 
ly audited by. qualified auditors, 
urged that, since the interest charged 
the Branch 
Office at Madras was accepted as a 
proper expenditure for calculation of 
profit and loss account’ by the audi- 


tors, the Court under section 23 must- 


accept that it was correctly shown as 
an expenditure. The presumption 
under section 23 is confined to the ac- 
curacy of the statements .and particu- 
lars contained in the balance-sheet and 
the. profit and loss account. If any 
item in the accounts is wrongly shown 
as expenditure when, on the face of it, 
itis notso, the Courtis not bound to 
hold that the method adopted in pre- 
paring the accounts is correct simply 
because the auditors raised no objec- 
tion. While the interest was paid on 
advances not made by a creditor to a 
debtor, but by the Company’s one 


Workmen, W. J. & Co. v. W. J. & Co. 
office to another, the money purport- . l 


-The Head Office ‘and the; 
' Branch Office both belong to the same 


. the current liabilities, 


Offices of the 


and - 


A. I. R. 


ed to be transferred as interest cannot 


_be held to be an expenditure incurred 


by the Branch paying it to the other. 


In fact, there are indications in the Act 
paid by-the Branch at Madras ‘to ‘the ` 


itself to support the view that:’ such 
advances made to one office by another 
of the same Company cannot be treat- 
ed:.as liabilities. This is made mani- 
fest by the proviso to item. 1 of the 
Third Schedulé. Under ` this. item, ~ 
every Company, . other than .a banking 
company, is allowed a return ‘on-:paid 
up equity share capital and on reser- 
ves shown in its balance-sheet. The 
proviso then deals with the case of a 
foreign Company and permits a deduc- 
tion of 8.5 per cent on the aggregate 
of the value of'the net fixed assets and 
the current -assets of the company in 


“India after deducting the. amount. of 


‘In deduction of 

however, any 
amount shown as payable by the:Com- 
pany to: its Head Office, whether to- 


the current liabilities..: 


- wards “any advante made by..the Head 


Office or otherwise.or any interest paid 


‘by the Company to its Head ‘Office, is 


not to be treated: as a liability, The 

reason very clearly is that the object 
of.the deduction under Item 1 of the 
Third Schedule is to permit a Com- 
pany a-return on money. invested by it 
for its business as a prior charge when ` 


. calculating the surplus for purposes of 


bonus. In the case of an Indian Com- 
pany, ‘this. object is achieved by giving 
a return of 8.5 per cent on:the equity 
share capital and 6 per cent on 
reserves. In the case of a foreign 
Company, the ‘same: object is served 
by working out the difference between 
the total of fixed. assets and current 
assets, and the current liabilities, which 


will represent the actual value of the 


net holdings of the Company as its in- 
vestmient. ‘The advances made by the 
Head’ Office to a Branch Office are not 
deductible as liabilities, because that 
amount is also treated as a part of the 
investment by the Company on which 
the Company should be given the re- 


‘turn of 8.5 per cent. It does not, there- 


fore, partake of the nature of a loan 
on which interest can be charged by 
the:Head Office from the Branch 
Office. The ‘principle of calculation 
laid down in item 1 of the Third Sche- 
dule, thus, recognises the position that 


-the Head Office and the Branch Office 


do not function as creditor and debtor 


‘when, only interèst could be legitimate- 
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Iy charged by the Head Office from 
the Branch Office. In calculation of 
the gross profit for purposes of bons, 
therefore, the two sums of Rupees 
1,00. .657/- for 1964 and Rs. 1,65,255/- 
for 1965 must be added back on the 
basis that they are wrongly shown as 
expenditure deductible in calculating 
profit and loss. 


7. The fifth brecio relates to 
a sum of Rs. 11,747/- in 1964 and 
Rs. 7,251/- in 1965 shown as expenses 
incurred in the Jax Board Factory on 
tbe ground that the Jax Board Fac- 
tory had ceased to function for these 
two years. It is, no dcubt, true that 
M. W. 1, Mani, admits that the Jax 
Board Factory had no production in 
those two years; but there is nothing 
to show that the Factory had com- 
pletely ceased to function. The expen- 
ses are actual expenses in the factory 
during those two years as certified by 
the Auditors and there is no material 
on the basis of which it can be held 
that these expenses were not incurrad. 
This objection, therefore, fails. 


8. The sixth claim on behalf of 
the appellant is that the provision jor 
gratuity and other contingencies should 
also be added back as representing 
“other reserves” under item 2 (c) of 
the Second Schedule to the Act. The 
other contingencies. referred to relate 
to provision made for furlough salary, 
passage, service and commission. All 
` those items are clearly in respect of 
liabilities which had already accrued 
in the years in which the provision was 
made. They are not in respect of 
anticipated liabilities which may arise 
in future. The principles on which 
these have been calculated were ex- 
plained by the same wizness M. W. 1, 
Mani. In the case of gratuity, for ex- 
ample, provision has been made in r2s- 
pect of the employees cn the basis of 
the amount of service put in by them 
up to the years to which the accounts 
relate. In some cases, of course, where 
the exact liability was not ascertain- 
able, provision has been made on the 
basis of the estimated existing liabi- 
lity. Such provision is quite different 
and distinct from a reserve. Thais 
Court in Metal Box Co. of India Ltd. 
v.: Their Workmen, (1969) 1. SCR 750 
= (AIR 1969 SC 612) held:— 

“The distinction between a provi- 
sion and a reserve is in commercial ac- 
countancy fairly well known. Provi- 
sions made against anticipated losses 
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and contingencies are charges against 
profits, and, therefore, to be taken into 
account against gross receipts in the 
Profit and Loss account and the 
balance-sheet. On the other hand, 
reserves are appropriations of profits, 
the assets by which they are repre- 
sented being retained to form part of 
the capital employed in the busi- 
ness. Provisions are usually shown 
in the. balance-sheet by way of 
deductions from the assets in res- 
pect of which they are made 
whereas general reserves and re- 
serve funds are shown as part of the 
proprietor’s interest: (See Spicer and 
Peglar’s Book-keeping and Accounts, 
15th ed. p. 42). An amount set aside 
out of profit and other surpluses, not 
designed to meet a liability contingency 
commitment or diminution in value of 
assets known to exist at the date of 
the balance-sheet is a reserve but an 
amount set aside out of profits and 
other surpluses to provide for any 
known liability of which the amount 
cannot be determined with substan- 
tial accuracy is a provision. (See Wil- 
liam Pickles Accountancy, Second Edn., 
192; Part III, Ci. 7, Sch. VI to the 
Companies Act, 1956 which defines pro- 
vision and reserve). 37 

The provision for gratuity, ‘furlough 
salary, passage, service and: commis- 
sion in the present case was all made 
in respect of existing and known lia- 
bilities, though, in some cases, the 
amount could not be ascertained with 
accuracy. It was not a case where it 
was an anticipated loss or anticipated 
expenditure which would arise in 
future. Such provision is, therefore, 


.not a reserve at all and cannot be 


added back under item 2 (c) of the 
Second Schedule. 


9. The last ground for chal- 
Tenge of the award relates to the 
deduction for income-tax. In the pre- 
sent case, the amount of income-tax 
shown as expenditure has been 
calculated without taking into ac- 
count the bonus which would be 
payable to the workmen under 
the award. The point raised that 
it should be calculated after tak- 
ing into account the bonus is fully 
met by the decision of this Court in the 
case of Metal Box Co. of India, (1969) 
1 SCR 750 = (AIR 1969 SC 612) 
(supra). That case clearly lays down 
that, in calculating the income-tax 
deductible in working out the gross 
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profit, the bonus which would be pay- 
able under the Act is not to be taken 
into account and the tax must be 
worked out ignoring that bonus at the 
rates applicable in the relevant years. 
Learned counsel for the appellant, how- 
ever, drew our attention to the amend- 
ment made subsequently by Parlia- 
ment in the Act by the Payment of 
Bonus (Amendment) Act 8 of 1969, and 
urged that this amendment should be 
treated as the parliamentary exposi- 
tion ofthelaw which was interpreted 
by this Court in the case of Metal Box 
Co. of India (1969) 1 SCR 750 = (AIR 
1969 SC 612) (supra). In that case, the 
question was determined by interpre- 
tation of only sections 6 (c) and 7 of 
the Act. The Amendment Act 8 of 
1969 makes no substantial changes in 
either of those two sections. In fact, 
section 6 remains unamended and in 
section 7, the only amendment is that 
the principles laid down in that sec- 
tion are to be applied not only in res- 
pect of section 6 (c), but also other 
sections of the Act. This change 
became necessary, because amend- 
raent was made in section 6 of the 
Act by making certain additions which 
referred to direct tax, including income 
tax. That amendment in section 5 has 
no bearing at all on the question whe- 
ther income-tax to be taken into ac- 
count in calculation should be worked 
cut after taking into account the bonus 
payable under the Act or without hav- 
ing regard to it. Consequently, there 
is no reason for us to differ from the 
view expressed by this Court in Metal 
Box Co. case, (1969) 1 SCR 750 = (AIR 
1969 SC 612) (supra). This ground of 
challenge also, therefore, fails. 


10. As a result, we hold that 
the Tribunal was right in accepting 
the calculations made by the Company, 
except in respect of the interest paid 
en advances made by the Head Office 
to the Branch at Madras. The interest 
shown as expenditure in the accounts 
las to be added back, as indicated by 
us above, and the available surplus for 
purposes of calculation of the bonus 
payable as well as for purposes of set 
cn or set off must be amended accord- 
ingly. We leave this caleulation to the 
Tribunal. With this partial amend- 
ment in the award, the appeal is dis- 
missed. In the cireumstances of this 
case, we make no order as to costs. 

Order accordingly. 


— 
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AIR 1971 SUPREME COURT 1826 
(V 58 C 379) 


(From: Patna)® 
K.-S. HEGDE AND A. N. GROVER, JJ. 


1. Halim Mian and others (in Cr. 
A. No. 104 of 1967); 2. Jangloo Mian 
(In Cr. A. No. 108 of 1967), Appellants . 
v. The State of Bihar (In both the 
Appeals), Respondent. , 


Criminal Appeals Nos. 104 and 108 
of 1967, D/- 28-4-1971. 


Penal Code (1869), Section 34 — 
A charge of constructive liability for 
an offence presupposes sharing of parti- 
cular intention by more than one per- 
son to do a criminal act. (Para 3) 


In a fight between two parties 
several persons were injured some 
of them seriously. Findings of the 
High Court were that the ac- 
cused party had gone to the scene 
of occurrence to protect their own 
right and not with an intention to 
commit any criminal act, that they 
were not members of an unlawful as- 
sembly and that it was not possible to 
ascertain from record whether any 
particular accused caused any particu- 
lar injury. In the circumstances the 
question of common intention could 
not arise and constructive liability oś 
individual accused had to be ruled out. 

(Paras 5, 6, 10) 

M/s. Nur-ud-din Ahmed and H. K. 
Puri, Advocates, (In Cr. A. No. 104 of 
1967) and Mr. B. D. Sharma, Advocate, 
(In Cr. A. No. 108 of 1967), for Appel- 
lants; Mr. B. P. Jha, Advocate, (In 
Cr. A. No. 104 of 1967) and Mr. U. P. 
Singh, Advocate (In Cr. A. No. 108 oš 
1967) for Respondent. 

; The Judgment of the 
delivered by 


HEGDE, J.:— These appeals by 
special leave are directed against the 
decision of the High Court of Judica- 
ture at Patna in Cr. A. No. 178/65 on 
its file. 


2. 12 persons including the ap: 
pellants were tried and convicted for 
various offences by the learned 3rd 
Additional Sessions Judge, Gaya. In 
appeal all except the appellants Man- 
zoor Halim, Jangloo, Ekramul, Enamul 
and Sattar were acquitted. Manzoor, 
Halim, Jangloo and Ekramul were con~ 


*(Criminal Appeal No. 178 of 1965, D/- 
27-4-1967 — Pat.) 
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Court was 


- ing water from Sarfara Ahar. 
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victed under Section 324/34, I. P. C. 
and sentenced to suffer rigorous in- 
prisonment for two years each for that 
offence. Ekramul and Enamul were 
convicted under Section. 323 read with 
Section 34, L P. C. and for that bf- 
fence each one of them was sentenced 
to suffer one year’s rigorous imprison- 
ment. Sattar was convicted under 
Section 323, I. P. C. and sentenced to 
suffer rigorous imprisonment for cne 
year. The sentences imposed on such 
of the appellants as were convicted ior 
more than one offence were ordered to 
run concurrently. In these appæals 
the appellants challenge their convic- 
tion. 


3. The incident with which we 
are concerned in these cases, as found 
by the High Court commenced in con- 
nection with a dispute regarding a 

e 
High Court found and that finding was 
not challenged before us, that he 
water from this river was used to ir- 
rigate the fields in the village Bandi as 
well as that in/Sarfara but the water 
could be taken by the cultivators only 
after obtaining the permission of 
Mokararidars and Thikedars. The H-gh 
Court further found that on the date 
of the occurrence viz., October 3, 1564, 
some of the members cf the prosezu- 
tion party belonging to Sarfara village 
came and blocked the channels through 
which water was taken to Bandi vil- 
lage and diverted the entire water to 
their fields in Sarfara village and at 
that time the appellants who belonged 
to Bandi village came and obstrucced 
them and at that stage there was a 
fight between the two parties as a re- 
sult of which several persons were in- 
jured. The further finding of the 
High Court is that tae appellants- 
party is not proved to have gone to <he 
scene of occurrence with the common 
object of assaulting the prosecution 
party. But on the other hand they 
had gone there to protect their own 
tights. The High Court has also come 
to the conclusion that the common 
object mentioned in the charge is not 
proved. It further held that the ap- 
pellants were not members of an un- 
lawful assembly. None of the accas- 
ed was charged with any offence read 
with Section 34, I. P. C. On the fects 
of this case, no question of common 
intention could have arisen. But yet 
the learned judge of the High Court 
relied on Section 34, L P. C. in con- 
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victing some of the appellants. A 
charge under Section 34, I. P. C. pre- 
supposes the sharing of a particular 
intention by more than one person, to 
do a criminal act. In the instant case 
as found by the High Court, the ac- 
cused party did not intend to commit 
any criminal act. They went to the 
scene of occurrence only with the ob- 
ject of protecting their own rights. 
That being so the High Court was not 
justified in relying on Section 34, 
I. P. C. while considering the case 
against some of the appellants. In 
paragraph 19 of the judgment the 
anen judge of the High Court obser- 
ved: 

“In the view I have taken that 
the appellants were not members of 
an unlawful assembly with any unlaw- 
ful common object, the question that 
requires to be considered now is what 
offence, if any, the appellants have 
committed.’ 


4. Another finding reached by 
the High Court, which finding again 
was not challenged before us is that: 

“Tt cannot be said with any amount 
of certainty which of the assailants was 
responsible for causing which of the 
injuries.” 

5. Let us now recapitulate the 
material findings reached ‘by the High 
Court. They are: (1) the accused went 
to the scene of occurrence to protect 
their own right, (2) they were not 
members of an unlawful assembly and 
(3) it is not possible to ascertain from 
the records whether any particular ac- 
cused caused any particular injury. 

6. The High Court has also not 
come fo the conclusion that any of 
the appellants had assaulted any one 
of injured persons. All that is proved 
is that they were there at the scene 
along with several other persons; there 
was a fight between the two parties 
and several persons were injured, some 
seriously in the course of that fight. 

7. Curiously enough after 
reaching the conclusions set out above, 
the Higħ Court yet came to the con- 
clusion that the appellants were guilty 
of the offences for which they were 
convicted. The evidence against Sat- 
tar, Rojan and Alif was identical. 
Rojan and Alif were acquitted, Sattar 
alone was convicted for causing sim- 
ple hurt to Andhi. The High Court 
has given no reason in support of its 
conclusion that Sattar had assaulted 
Andhi. In fact it had opined as al- 
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ready mentioned that on tħe basis of 
the evidence it is not possible to con- 
nect any accused with any particular 
injury. 

8. The High Court used dif- 
ferent standards in judging the evi- 
dence against different accused. Deal- 
ing with the conviction of appellant 
Moinuddin under S. 324, I. P. C. for 
having voluntarily caused hurt to 
P. W. 16, Gope it observed thus: 

“On these facts, it must, therefore, 
be held that the accused persons had 
right to take away also the overflow- 
ing water. In this state of the record, 
I think that the injury caused by this 
appellant (Moinuddin), which was sim- 
ple in nature, though caused by a 
Saif, cannot be said to be unjustified. 
In the circumstances of this case,. his 
conviction under section 324 and the 
sentence passed thereunder are 
aside.” : 

9. But it did not adopt the same 
reasoning in the case of Manzoor, 
Halim, Jangloo and Ekramul. 

16. We agree with the ` High 
Court that on the basis of the evi- 
dence on record, it is not possible to 
come to the conclusion that the accus- 
ed were members of an unlawful as- 
sembly. The evidence also does not 
justify the High Court’s conclusion 
about common intention. Hence the 
question of constructive liability has 
to be ruled out. That being so, a par- 
ticular accused could have been only 


convicted for the offence committed. 


by him. There is no satisfactory evi- 
dence to show that any of the appel- 


lants had caused any injury to any of - 


the injured persons. In this state of 
the evidence none of the appellants 
ce RE been convicted. 

are allowed and the appellants acquitt- 
ed. The appellants are on bail, their 
bail. bonds do stand cancelled. 


Appeals allowed. 
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V. BHARGAVA, JJ. 

Indian Airlines Corporation, Ap- 
pellant v. Sukhdeo Rai, Respondent. 

Civil Appeal No. 1171 of 1967, D/- 
27-4-1971. 
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Indian Airlines v. Sukhdeo Rai 


seti ` 


In the result these appeals ` 


A.L R. 
Air Corporation Act (1953), S. 45 


~— Dismissal of employees — The Act 
does not cast any obligation upon 


Indian Airlines Corporation to appoint | 


employees under particular type of 
contract or to terminate them on 
specific grounds. Hence, though Cor- 
poration’s employee is dismissed in 
contravention .of Regulations made 
under the Act, the dismissal cannot be 
declared as null and void — (X-Ref. 
Ss. 8 (2), 20, 44) — (X-Ref. Specific 
Relief Act (1963) S. 14). (1968) 72 Cal 
WN 205, Reversed. Case law discussed. 

(Para 12) 


. Cases Referred: Chronological Paras 


(1971) 1971-1 Lab LJ 1 = 
75 Cal WN 26, Life Insurance = 
Corporation v. N. Banerjee 10 
oy AIR 1970 SC 1244 (V 57) 
‘= 1970-2 SCR 250 = 1970 
Lab IC 1044, U. P. State Ware- 
pouaine Corporation Lid. v. 


` Tyag 
(1970) fi970-2 Lab LJ 54 = (1970) 
1 SCA 601, Bank of Baroda v. 


Mehrotra 10 


(1968) AIR 1968 SC 292 (V 55)= 
(1968) 1 SCR 434 = 1968 Lab 
IC 232, Bool Chand v. Chancellor _ 
Kurukshetra University 5 

(1967) AIR 1967 SC 1857 (V 54) = 
(1967) 3 SCR 377, Rajasthan 
State Electricity Board v. Mohan 
Lal 12 

(1966) AIR 1966 SC 1364 (V 53)= 
(1966) 3 SCR 40, Barot v. S. T. 

_ Corporation 

(1964) AIR 1964 SC 847 (V 51)= 
1964-5 SCR 528, Life Insurance 
‘Corporation of India v. 

_ Mukherjee 

(1964) AIR 1964 SC 1680 (V 51)= 
(1964) 3 SCR 55, S. R. Tewari 
v. District Board, Agra 10, 11 

(1964) 1964 AC 40 = 1963-2 All: 
ER 66, Ridge v. Baldwin 

(1964) 1964-3 All ER 865 = 1965 
ire 3, Vidyodaya University v. - 


Silv: 
(1963) “AIR 1963 SC 274 (V 50)= 
(1963) 1 SCR 721, Dr. Gupta v. 


Nathu 

(1962) 1962-3 AII ER 633 = 1962-1 
WLR 1411, Francis v. Municipal 
Councillors of Kuala Lumpur 

(1961) ATR 1961 AlI 502 (V 48), 
Ram Babu Rathaur v. Life 
Insurance Corporation - 

(1958) ATR 1958 SC 1050 (V 45)= 
1959 SCR 1236,.Dr. S. B. Dutt 
v. University of Delhi 


12 


“A 


T Court accepted the 
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(1958) 1958-1 All ER 323 = 1958-1 
WLR 181, Barber v. Manchester 
Regional Hospital Board 


(1957) 1957 AC 488 = 1956-3 
All ER 939, Vine v. National 
Dock Labour Board 

(1898) 1898-2 QB 91 = 57 LJ QB 
782, Kruse v. Johnson 12 


Mr. G. B. Pai, Advceate, Mr. O. C. 
Mathur, Advocate of M/s. J. B. Dada- 
chanji and Co., Mr. C. S. Sreenivasa 
Rao and Miss Bhajan Ram Rakhiani, 
Advocates, for Appellant; Mrs. Urmila, 
Kapoor, M/s. Janardan Sharma and R. 
K. Khanna, Advocates, for Respondent. 


The Judgment of the Court was 
delivered by 


SHELAT, J.: Prior to August 1°53, 
the respondent was employed æ a 
motor driver in Airways (India) Ltd. 
On the passing of the Air Corporation 
Act, XXVII of 1953, and consequent 
thereupon of the taking over of the 
existing air companies, including the 
Airways (India) Ltd., by the appel- 
Jant-Corporation, he ‘became the em- 
ployee of the appellant-Corporation. On 
January 13, 1956, he was suspended on 
certain charges. On being found guil- 
ty of those charges after an enquiry 
had been held, he was cismissed by an 
order dated February 6, 1956. 

2. The respondent filed a suit 
alleging that the enquiry had b2en 
conducted in breach of the procedare 
laid down by the Regulations made by 
the Corporation under Section 45 of 
the Act, and that therefore, the dis- 
missal was illegal and void. .The Tzial 
contention and 
granted a declaration that his service 
continued as the order dismissing him 
was null and void. That decree was 
upheld by the first app2liate court. In 
a second appeal in the High Court. it 
was conceded that the Regulations ap- 
plied to the respondent’s case, and that 
the procedure therein laid down for 
terminating his service was not ccm- 
plied with. The Corporation’s contan- 
tion, however, was that the only relief 
to which the respondent was entitled 
to was damages and that a declera- 
tion, such as the one granted by the 
Trial Court, could not be given. The 
High Court rejected that contention 
holding that the ‘Corporation was 
under a statutory obligation to observe 
the procedure laid down in the Regula- 
tions, and that that nct having. b2en 
done, the order of dismissal was il- 
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legal and void, and the respondent con- 
tinued to be in the employment of the 
Corporation as if there was no termi- 
nation of service. This appeal, found- 
ed on a certificate granted by the Higħ 
Court, is directed against its aforesaid 
judgment and decree. 


It being an admitted fac 
that the respondent’s service was ter- 
minated in breach of the procedural 
safeguards provided in the Regulations, 
the question for determination is whe- 
ther in cases, such as the one before 
us, a declaration given by the Trial 
Court and upheld by the High Court 
could be granted. 


4. It is a well settled principle 
that when there is a purported termi- 
nation of a contract of service, a decla- 
ration, that the contract of service 
still subsisted, would not be made in 
the absence of special circumstances 


‘because of the principle that Courts 


do not ordinarily grant specific perfor- 
mance of service. This is so, even in 
cases where the authority appointing 
an employee was acting in exercise of 
statutory authority. The -relationship 
between the person appointed and the 
employer would in such cases be con- 
tractual, i.e., as between a master and 
servant, and the termination of that 
relationship would not entitle the ser- 
vant to a declaration that his employ- 
ment had not been validly determin- 
ed. (See A. Francis v. Municipal Coun- 
cillors of Kuala Lumpur, (1962) 3 All 
ER 633, and Barber v. Manchester 
Regional Hospital Board, (1958) 1 Al 
ER 322). 


5. “Cases of dismissal fall into 
three classes” said Lord Reid in Ridge 
v. Baldwin, 1964 AC 40 at p. 65 first- 
ly, dismissal of a servant by his master, 
secondly, dismissal from office held 
during pleasure, and thirdly, dismissal 
from office where there must be some- 
thing against aman to warrant his dis- 
missal. It is in the third category of 
cases that an employee cannot be dis- 
missed without first letting him know 
what is alleged against him and hearing 
his defence or explanation. He added 
that in a case of purely master and 
servant relationship, the servant is not 
entitled to say that he was not heard 
by his master before his dismissal. 
Such a question of being heard or not 
can only arise where the authority 
employing the servant is under some 
statutory or other restriction as to the 
kind of contract _which it can make 


1830 S. C. 
with its servants or the grounds on 
which if can dismiss them. The ques- 
tion, therefore, would be whether the 
relationship between the Corporation 
and the respondent was anything else 
than that of master and servant, or 
whether the Corporation was under 
some statutory limitation or obliga- 
tion by reason of which it could not 
terminate his service except by comply- 
fing with such an obligation. The de- 
cision in Vine v. National Dock Labour 
Board, 1957 AC 488, illustrates a case 
where the Court would grant a decla- 
ration of nullity. That was a case of 
lack of power in the Board to delegate 
its disciplinary function to a committee 
which dismissed the employee an 
action which was held ultra vires, and 
therefore, a nullity. A similar conse- 
quence also follows where the appoint- 
ment is to an office or status, such as 
the vice-chancellorship of a university 
as was the case in Bool Chand v. The 
Chancellor, Kurukshetra University, 
(1968) 1 SCR 434 = (AIR 1968 SC 
292) where this Court held that the 
tenure of office held by the appellant 
could not be terminated without in- 
forming him of the allegations made 
against him and without hearing him 
or giving him an opportunity to give 
an explanation. 


6. There is, on the other hand, 
the case of Vidyodaya University v. 
Silva, 1964-3 All ER 865 where a 
teacher appointed by the University 
was found not to be holding such an 
office or status and where it was held 
that the University, though establish- 
ed under a statute, was under no sta- 
tutory obligation or restriction, subject 
to which only it could terminate the 
service of the teacher. The service of 
the respondent was brought to an end 
by a resolution of the University Coun- 
cil set up under the statute establish- 
ing the University. The resolution was 
admittedly passed without hearing the 
teacher. Under the statute, the Coun- 
cil was empowered to institute profes- 
scrships and every appointment was to 
be by an agreement in writing between 
tke University and the professor and 
was to be for such period and on such 
terms as the Council might resolve. 
Under section 18 (e) of the Act, the 
Council had the power to dismiss an 
officer or a teacher on grounds of in- 
capacity or conduct which in the opi- 
nion cf not less than two-thirds of the 
members of the Council rendered him 
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unfit to be an officer or a teacher of 
the University. Such a resolution with 
the requisite majority was passed. The 
Act gave no right to the teacher of be- 
ing heard by the Council. The Privy 
Council held that the mere circumst~ 
ance that the University was establish- 
ed by the statute and was regulated by 
statutory enactments contained in the 
Act did not mean that the contracts of 
employment made with teachers, 
though subject to section 18 (e), were 
other than ordinary contracts of mas- 
ter and servant, and therefore, the pro- 
cedure of being heard invoked by the 
respondent was not available to him 
and no writ could be issued against the 
University. (see also Dr. S. B. Dutt v. 
University of Delhi, 1959 SCR 1236 at 
p. 1244 = (AIR 1958 SC 1050 at p. 
1054) ). The fact, therefore, that the 
appellant- Corporation was one set up 
under and was regulated by Act XXVII 
of 1953 would not take away, without 
anything more, the relationship be- 
tween it and its employees from the 
category of purely master and servant 
relationship. Are there then in the 
Act any provisions which impose upon 
the Corporation any statutory restric- 
tion or obligation which limits its 
power of terminating that relationship? 


ic The Act was passed to faci- 
litate acquisition by the Air Corpora- 
tions of undertakings belonging to cer- 
tain existing air companies and to 
make further and better provisions for 
the operation of air transport services. 
By Section 3,‘ two corporations, the 
Indian Airlines and Air India Inter- 
national, were set up as bodies cor- 
porate, having perpetual succession. 
Section 8 (1) provides that for purposes 
of discharging its functions under the 
Act each of the corporations shall ap- 
point a general manager and subject to 
such rules as may be prescribed in this 
behalf may also appoint such number 
of officers and employees as ìt may 
think necessary. Its second sub-section 
provides that: 


“Subject to the provisions of Sec- 
tion 20, every person employed by 
each of the Corporations shall be sub- 
ject to such conditions of service and 
shall be entitled to such remuneration 
and privileges as may be determined 
by regulations made by the Corpora~ 
tion by which he is employed.” 
Section 20 provides that: 

“Every officer or other employee of 
an existing air company... , em- 
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ployed by that company prior to the 
first day of July, 1952, and still in its 
employment immediately before the 
appointed date shall... .become as 
from the appointed date an officer or 
other employee, as the case may be. 
of the Corporation in which the under- 
taking has vested and shall hold his 
office or service therein by the same 
tenure, al the same remuneration anc 
upon the same terms and conditions 
and with the same rights and privile- 
ges as to pensions and gratuity and 
other matters as he would have held 
the same under the existing air com- 
pany if its undertaking had not vested 
in the Corporation and shall continue 
to do so unless and until his emp-oy- 
ment in the Corporation is termineted 
or until his remuneration, terms or 
conditions are duly altered by the Cor- 
poration.” 


Section 44 (1) empowers the Centrai 
Government to make rules 
effect to the provisions of the Act and 
sub-s. (2) thereof empowers it, in nar- 
ticular and without prejudice to the 
generality of that power, to make 
rules, inter alia, providing the terms 
and conditions cf service of the gene- 
ral manager and such other categories 
of officers as may be specified from 
time to time under S. 8 (1). Seczion 


45 authorises each of the two Corpora-- 


tions with the approval] of the Central 
Government and by notification in the 
Government gazette to make regula- 
tions not inconsistent with the Ac: or 
the rules made under S. 44 “for the 
administration of the affairs of the 
Corporation and for cérrying out its 
functions” and-in particular- providing 
the terms and conditions of service of 
officers and other employees of the 
Corporation other than the genzral 
manager and officers of any other cate- 
gories referred to in S. 44 


8. The effect of these provi- 
sions, briefly, is, (1) that section $ (1) 
authorises the Corporation to appoint 
officers and other emrloyees, (2) shat 
under S. 8 (2) the Corporation is 2m- 
powered, subject to S. 20, to lay down 
the terms and conditions of service of 
such officers and employees as it may 
determine by regulations made under 
S. 45, and (3) that by virtue of S. 20 
the officers and employees of the exist- 
ing air companies, whose undertak ngs 
were taken over by tke Corporations, 
became, by the operation of the Act, 
the employees of the Corporation in 
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whom a particular. undertaking was 
vested. The section ensures that on 
their so becoming the employees of the 
Corporation they would be governed 
by the same terms and conditions of 
service by ‘which. they were governed 
immediately before the appointed date 
until the Corporation altered those 
terms and conditions by regulations. 
The power to appoint its employees, 
except to the extent of the employees 
of the existing air companies becoming 
by operation of S. 20 its employees, is 
vested in each of the two Corporations. 
Each of them has also the power to 
lay down the terms and conditions of 
service of its employees ky regulations 
and thereby even alter the terms and 
conditions, which, those who became by 
operation of law its employees had had 
in their respective existing companies, 
and which, until such alteration, were 
ensured to them. Indeed, the power 
of the Corporation to terminate the 
employment of its officers and other 
employees was nowhere disputed; the 
only dispute raised was as to the man- 
ner in which it could be exercised. It 
is necessary to observe in this connec- 
tion that neither the Act nor the rules 
made under section 44 by the Central 
Government lay down any obligation 
or restriction as to the power of the 
Corporation to terminate the employ- 
ment of its employees or any proce- 
dural safeguards, subject to which 
only, such power could be exercised. 
The reason is that under the scheme 
of the Act such procedural safeguards 
and other terms and conditions of ser- 
vice were to be provided for in the 
regulations made by the Corporation 
under section 45. 


9. The employment of the res- 
pondent not being one to an office or 
status and there being no obligation or 
restriction in the Act or the rules sub- 
ject to which only the power to termi- 
nate the respondents employment 
could be exercised, could the respon- 
dent contend that he was entitled to a 
declaration that the termination of his 
employment was null and void? 


10. A case of an analogous 
nature arose in U. P. State Warehous- 
ing Corporation Ltd. v. Tyagi, 1970-2 
SCR 250 = (AIR 1970 SC 1244). The 
Agricultural Preduce (Development and 
Warehousing) Corporation Act, XXVIII 
of 1956, with which the Court there 
was concerned, provided for the incor- 
poration and regulation of corporations 
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for development and warehousing of 
agricultural produce on co-operative 
principles. Section, 28 empowered 
State Governments to set up such cor- 
porations. Section 52 authorised the 
appropriate Government to make rules 
and Sections 53 and 54 gave power to 
the Board set up under the Act and 
the corporations respectively to make 
regulations consistently with the pro- 
visions of the Act and the Rules. The 
respondent there was dismissed from 
service without following the proce- 
dure laid down in regulation 16 (3). 
There was no question or doubt about 
the power of the Corporation to termi- 
nate his service. The question was, 
whether a declaration to the effect 


that the termination was invalid and 


void on the ground of non-compliance 
of regulation 16 (3), could be granted 
in the suit filed by the respondent. 
This Court, after examining a number 
of decisions, followed the decision in 
S. R. Tewari v. District Board Agra, 
(1964) 3 SCR 55 = 
which laid down that there were only 
three well recognized exceptions to the 
general rule under the law of master 
and servant where such a declaration 
would be issued, namely, (1) cases of 
public servants falling under Art. 311 
(2) of the Constitution, (2) cases 
falling under the industrial law, 

(3) cases where acts of sta- 
tutory bodies are in breach ofa 
mandatory obligation imposed by a 
statute, and held that the.case before 
it did not fall under any one of the 
said three exceptions, that the dismis- 
sal was wrongful inasmuch as it was 
in breach of the terms and conditions 
of employment embodied in the regu- 


. Tations and not one of breach of a 


statutory restriction or obligation, sub- 
ject to which only the power . to ter- 
minate the relationship depended. (See 
also Bank of Baroda v. Mehrotra, 1970- 
2 Lab LJ 54 (SC)). In S. R. Tewari’s 
ease, (1964) 3 SCR 55 = (AIR 1964 
SC 1680), this Court noticed with ap- 
proval the decision of the High Court 
of Allahabad in Ram Babu Rathaur v. 
Life Insurance Corporation, AIR 1961 
All 502, that though the Corporation 
was a statutory body, the relations 
between it and its employees were 
governed by contract and were of mas- 
ter and servant and not subject to any 
statutory obligation although the Cor- 
poration had framed under its power 
under the Act regulations containing 
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conditions of service in the Corpora- 
tion. A similar view has recently been 
taken by the High Court of Calcutta in 
Life Insurance Corporation v. N, 
Banerjee, 1971-1 Lab LJ 1 (Cal). 


11. ` Counsel for the respondent, 
however, sought ` assistance from the 
decision in the Life Insurance Corpora- 
tion -of India v. Mukherjee, 1964-5 
SCR 528 = (AIR 1964 SC 847). That 
decision is clearly distinguishable and 
can, therefore, give no assistance. Prior 
to the passing of the Life Insurance 
Corporation Act, 1956 the respondent 
there was an employee of one of the 
insurance companies taken over under 
the Act. Under his contract of em- 
ployment, his service was, Hable to be 
terminated without notice if he was 


_found guilty’ of fraud, misapprepria- 


tion ete. but was entitled to 30 days’ 
notice if it was terminated for any 
other reason. His service was termi- 
nated admittedly ‘without giving him 
an opportunity to be heard. With the 
transfer of the controlled business 
from the insurer to the Corporation, 
the employees of the former became 
the employees of the latter and were 
governed under Section 11 (1) of the 
Act by the same terms and conditions 
as. before. But under Section 11 (2), 
the Central Government. had the 
power to alter those terms and condi- 
tions. Under this power, the Govern- 
ment. issued an order reducing the 
remuneration payable to the develop- 
ment officers.and revising their other 
terms and conditions. Cl. (10) of this 


` order empowered the Corporation inter 


alia to terminate the services of such 
an officer, (a) after giving. him an op- 
portunity of showing cause, or (b) 
without assigning any reason but with 
the prior approval of the Chairman of 
the Corporation and after giving three 
months’ notice. Cl. (11) of the Order 
provided that the actual pay admissi- 
ble to an officer would be determined 
in accordance with the regulations 
which. the ‘corporation would ` make 
under the power reserved to it by the 
Act. It is thus clear that, except for 
the pay and allowances admissible to 
an officer, the Order was a self-con- 
tained code as regards the other terms 
and conditions of service including dis- 
ciplinary action. In the meantime, two 
circulars had been issued by the mana- 
ging director which provided that in 
certain circumstances the services of 
an officer could be terminated, As 
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contemplated by cl. (11) of the said 
Order, the Corporation framed regrla- 
tions under section 49 of the Act. 
Regulation 4 (3) incorporated the said 
circulars as part of the regulations for 
purposes of determining the pay adreis- 
sible to and the fitment of the deve- 
lopment officers. Thus, the circulars 
became part of the regulations though 
when they were issued they were 
merely administrative in character and 
without any sanction of the Act. The 
Corporation claimed that under regu- 
lation 4 (3), which incorporated the 
said circulars, it had the power to ter- 
minate the service of Mukherjee wth- 
out assigning any reason. Negativing 
that contention, this Court held that 


S. 11 (2) was paramount and wculd 


override any provision of the Order 
passed by the Central Governmen:; if 
it was contrary to it. Next wculd 
come the Order and lastly the regula- 
tions which were subject.to the 
and the Order, and therefore, if the 
regulations were to be inconsistent 
with the provisions of S. 11 (2) or the 
said Order, the regulations would be 
to that extent invalid. Therefore, even 
if the regulations provided for termi- 
nation of services they would have to 
be read subject to the Order of the 
Government, and consequently, the 
order terminating the service of an 
officer would have to be in consonence 
with the provisions of the said Order. 
Consequently, an order terminating the 
service of an officer without giving 
him an opportunity of being heard, as 
provided by cl. (10) of the said Order, 
would be without power, and therefore, 
invalid. The Court held the impugned 
dismissal as invalid also for the zea- 
son that regulation 4 (3) provided for 
determination of pay end allowances 
and the fitment of officers in accord- 
ance with the principle laid down in 
the said circulars, and therefore, the 
service of an officer could not be de- 
termined under the guise of fitment. 
That could, therefore, be done only 
under cl. (10) of the Order and in ac- 
cordance with the procedure laid down 
fn that clause. The order declazing 
the dismissal invalid thus was based 
on the ground that the regulations and 
the Order of the Central Government 
must be read harmoniously and when 
so read, the Central Government’s 
Order gave power to terminate the 
service of an officer after following 
the procedure there laid down, and 
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consequently, the impugned dismissal 
made inconsistently with the provi- 
sions of the said Order was without 
jurisdiction, and therefore, a nullity. 
It is clear that this decision was based 
on different facts and on different prin- 
ciples and cannot be legitimately in- 
voked by the respondent. But the’ 
decision in Barot v. S. T. - Corpora- 
tion, 1966-3 SCR 40 = (AIR 1966 SC 
1364) would: seem to support the res- 
pondent. There, the order of termina- 
tion of the appellant’s service by the 
Corporation, a body set up under the 
Road Transport Corporations Act, 1950, 
was held to be bad in law on account 
of its being in contravention of cl. (4) 
(b) of the Regulations containing ser- . 
vice conditions framed by the Corpo- 
ration under the power given to it by 
the Act. But the question whether the 
said Regulations constituted a statu- 
tory obligation subject to which only 
the power to terminate the employ- 
ment could be exercised or not, or the 
question whether they took out the 
empleyment out of-master and servant 
relationship was not a aan Neither 
the decision in S. Tewari’s case, 
(1964) 3 SCR 55 = (aie 1964 SC 1680) 
nor any other "similar decision was 
also, it seems, brought to the notice of 
the Court. 


12. Nor can counsel derive any 
aid from the decision in Dr. Gupta v. 
Nathu, (1963) 1 SCR 721 = (AIR 1963 
sc 274) where the Court was dealing 
with a bye-law made by the Central 
Government under powers conferred . 
on it by the Forward: Contracts (Regu- 
lation) Act, 1952 which compulsorily 
amended the bye-laws of the associa- 
tion recognized under the Act and 
which vested certain powers on autho- 
rities external to the association. The 
bye-law in question was not limited in 
its application to the members of the 
association but to all those who enter- 
ed into forward contracts and were 
governed by its bye-laws. But all 
rules and regulations made by authori- 
ties in pursuance of a power under a 
statute do not necessarily have the 
force of law. In Kruse v. Johnson, 
(1898) 2 QB 91 at p. 96 while consider- 
ing the validity of a bye-law made by 
a county council, Lord Russell des- 
cribed a bye-law having the force of 
law as one affecting the public or some 
section of the public, imposed by some 
authority clothed with statutory powers 
ordering something to- be done or not 
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to be done and accompanied by some 
sanction or penalty for its non-obser- 
vance. If validly made such a bye- 
Jaw has the force of law within 
the sphere of its legitimate 
operation. The function of such bye- 
Jaws is to supplement the general law 
by which the legislature delegates its 
own power to make them. In Rajas- 
than State Electricity Board v. Mohan 
Lal, (1967) 3 SCR 377 = (AIR 1967 
SC 1857) where this Court held the 
Board, set up under the Electricity 
(Supply) Act, 54 of 1948, as a State 
within the meaning of Art. 12 of the 
Constitution against which mandamus 
could issue under Art. 226, emphasis- 
ed the fact that the Act contained pro- 
visions which empowered the Board 
to issue directions, the disobedience of 
which was punishable as a penal of- 
fence. As observed earlier, under sec- 
tions 8 (2) and 20, the appellant-Cor- 
poration has been given the power to 
employ its own officers and other em- 
ployees to the extent it thinks neces- 
sary on terms and.conditions provided 
by it in regulations made under sec- 
tion 45. The regulations contain the 
terms and conditions which govern the 
relationship between the Corporation 
and its employees. Though made under 
the power conferred by the statute, 
they merely embody the terms and 
conditions of service in the Corpora- 
tion but do not constitute a statutory 
restriction as to the kind of contracts 
which the Corporation cari make with 
its servants or the grounds on which 
. fit ean terminate them. That being so, 
and the Corporation having undoubt- 
edly the power to dismiss its em- 
ployees, the dismissal of the respon- 
dent was with jurisdiction, and al- 
though it was wrongful in the sense of 
its being in breach of the terms and 
conditions which governed the rela- 
tionship between the Corporation and 
the respondent it did subsist. The 
present case, therefore, did not fall 
under any of the three well recognized 
exceptions, and therefore, the respon- 
dent was only entitled to damages and 
not to the declaration that, his dismissal 
was null and void. 


13. In our view, the High Court 
was in error in upholding the declara- 
tion granted by the Trial Court. The 
appeal by the ` Corporation, therefore, 
succeeds and is allowed with the result 
that the judgment and decree passed 
by the High Court is set aside. In the 


circumstances of the -case, however, 
there will be no order as to costs. _ 
- Appeal allowed. 


AIR 1971 SUPREME COURT 1834 
(V 58 C 381) 


E (From: Patna)” i 
K. S. HEGDE AND A. N. GROVER, JJ. 


Joginder Ahir and others, Appel- 
Jants v. The State of Bihar, Respon- 
dent. 

Criminal Appeal No. 115 of 1968, 
D/- 23-4-1971. 

Penal Code (1860), S. 34 — Indi- 
vidual liability for acts done in fur 
therance of common intention is in- 
curred vicariously only when a crimi- 
nal act is done by ‘several persons in 
furtherance of common intention of 
all — (X-Ref: S. 304 Part I) AIR 1970 


‘SC 27 Relied on. Cri. App. 296 of 1966, 


D/- '17-1-1968 (Pat), Reversed. (Para 4) 

Four persons were tried for’ caus- 
ing death by inflicting lathi blows to 
P who along with some others had 
engaged in reploughing paddy field 
which was in cultivating possession of 
the accused. No individual injury 
could be attributed to any individual 
assailant and the High Court had found 
that common intention of the accused 
was not to murder P but to defend 


their right to property. While defend- ` 


ing it if one or two out of them took 
into his or their heads to inflict more 
bodily harm than was necessary and 
no overt act had been proved show- 
ing the others to have shared the in- 
tention all those others could not be 
attributed common intention of inflict- 
ing injuries which resulted in death. 
i (Para 4} 
Cases Referred? Chronological Paras 
(1970) AIR 1970 SC 27 (V 57)= 
1970 Cri LJ 5, State of Bilar 
v. Nathu Pandey ` 

M/s. B. N. Misra, B. B. Sinha, S 
S. Jauhar and K. K. ‘Sinha Advocates, 
for Appellants; Mr. U. P. Singh, Advo- 
cate, for Respondent. 

The Judgment of the Court was 
delivered by 

GROVER, J.: This is an appeal by 
Special leave from a judgment of the 
Patna High Court. 

2. Four persons namely Jag- 
mohan Ahir, Joginder Ahir, Budhnath 


*(Criminal Appeal No. 296 of 1966, D/= 


17-1-1968 — Pat.) 
EO/EO/C13/71/HGP/C „ia 
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Ahir and Manpuran Ahir were tried 
for having caused the death of Pahna 
Uraon on the 9th July. 1965 betwsen 
-8 or 9 A. M. in a paddy field bearing 
plot No. 1797 in village Pandaria 
Kusum tola in the District of Ranchi. 
They were convicted by the Trial 
Judge under S. 304 Part II of the 
Indian Penal Code read with S. 34 and 
each was sentenced to rigorous impri- 
sonment for five years. On appeal the 
High Court upheld the conviction but 
reduced the sentence to one of three 
years rigorous imprisonment, in the case 
ofeach of the four persons. A petition 
under Article 136 was brought to chis 
Court by the four convicted persons. 
Special Leave was declined with re- 
gard to Jagmohan Ahir but was grent- 
ed with regard to the other appellants. 
It was limited to ground No. 7 of the 
Petition for Special Leave to Appeal. 


, 3. We need refer only to the 
findings of the High Court. The in- 
juries which had been sustained by 
the deceased had been inflicted by 
blunt weapons, i.e. latkies. According 
to the High Court, two blows had. keen 
inflicted on the head one on the kack 
and one on the left ankle joint. It 
was not disputed that the inju- 
ries had been inflicted on the 
‘ deceased in the paddy field which was 
in the cultivating possession of the ap- 
pellants and Jagmohan Ahir. The de- 
ceased along with his sons (P. Ws. 2 & 
3) was engaged in re-ploughing -hat 
paddy field when the appellants and 
Jagmohan are alleged to have caused 
the injuries to him by means of lathi 
blows. It was found that the apel- 
lants and Jagmohan hed exceeded the 
right of private defence of property. It 
was further found that it was not 
possible to attribute any individual 
injuries to any of the individual assail- 
ants. The view of the High Ccurt, 
however, was that the object of all the 
four persons including the appellants 
was the same namely to defend their 
property. In so doing the righ> of 
private defence had been exceedec by 
them all and, therefore, Section 34 was 
applicable. 


4. On the question of the appli- 
cability of Section 34 in cases of the 
present kind, we may refer to the 
decision of this Court in State of Bihar 
v. Nathu Pandey, AIR 1970 SC 27. In 
that case C was in possession of a 
plot on which Mahua trees were stand- 
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ing. He went there along with his 
party with the object of preventing the 
commission of theft of the Mahua fruit 
by the prosecution party. This he did 
in exercise of the right of private de- 
fence of property. In the altercation 
which followed two persons belonging 
to the prosecution party received 
Bhala injuries resulting in their deaths. 
Some members of the accused party 
were armed with bhalas but it was not 
Possible to say who was so armed and. 
who out of them had inflicted the fatal 
injuries. It was found that persons who 
had caused the deaths had exceed- 
ed the right of private defence 
as they had inflicted more harm 
than was necessary for the pur- 
pose of the defence. It was held 
that they could not be convicted under 
Section 302 read with Section 149, 
Indian Penal Code or under Section 302 
read with Section 34. It was pointed 
out that the High Court had rightly 
found that the members of the accused 
party wanted to prevent the collection 
of Mahua fruit and that a common in- 
tention of all of them to murder the 
deceased was not established. In the 
present case on the findings of the 
High Court, there was no common in- 
tention of the accused persons to mur- 
der- the deceased. They were, however, 
convicted for having exceeded the 
right of defence of property in further- 
ance of the common intention of ail. 
We are unable to concur with the view 
of the High Court that any such com- 
mon intention could be attributed to 
the appellants on the facts and in the 
circumstances of the case. They cer- 
tainly had the common intention of 
defending the invasion of the right to 
property. While doing so if one or 
two out of them took it into his or 
their heads to inflict more bodily harm 
than was necessary, the others could 
not be attributed the common inten- 
tion of inflicting the injuries which 
resulted in the death of the deceased. 
Section 34 can only be applied when 
a criminal act is done by several per- 
sons in furtherance of the common 
intention of all. No overt acts had 
been proved or established on the part 
of the appellants which showed that 
they shared the intention of the per- 
son or persons who inflicted the in- 
jury or injuries on the head of the 
deceased which led to his death. They, 
cannot, therefore, possibly be held 
guilty of an offence under S. 304 Part II 
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read with S. 34 of the Indian Penal 
Code. l 

5. The appeal is. allowed, the 
conviction and the sentence of each 
one of the appellants is hereby set 


aside. 
Appeal allowed. 


AIR 1971 SUPREME COURT 1836 
(V 58 C 382) 


(From Assam: 1969 Assam LR 240) 


S. M. SIKRI, C. J., 
C. A VAIDIALINGAM AND 
A. N. RAY, JJ. ; 


Union of India and another, Ap- 
pellants v. B. N. Ananthapadmana- 
bhiah, ete., Respondents. 

Criminal Appeals Nos. 158 to 160 
of 1970, D/- 22-4-1971. 

(A) Criminal P. C. (1898), Sec- 
tion 429 — Reference to third Judge 
— A contention not raised before the 
third Judge — The third Judge can 
deal with the whole case — AIR 1970 
SC 1266, Followed. (Paras 5, 6) 

(B) Prevention of Corruption Act 
(1947), Section 5-A (before amend- 
ment in 1964) — Magistrate of the 
First-Class at Delhi cannot authorise 
the investigation of cases in the State 
of Assam — 1969 Assam LR 242, 
Affirmed — (X-Ref.: — Criminal P. C. 
(1898), Section 12). 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 1266 (V 57) 

= Criminal Appeal No. 100 of 
1967, D/- 13-3-1970 = 1970 
Cri LJ 1138, Hethubha v. State 
of Gujarat 

Mr. D. Mookherjee, Sr. Advocate, 
(M/s. Avtar Singh and R. N. Sachthey, 
Advocates, with him), for Appellants 
(In both the Appeals); Mr. Gobind Das 
and Miss Lily Thomas, Advocates, for 
Respondent (In Cr. A. No. 158 of 1970); 
(Mr. J. P. Mitter, Sr. Advocate, Mr. 
Sukumar Ghose, Advocate with him), 
for Respondent (In Cr. A. No. 159 of 
1970); Mr. A. S. R. Chari, Sr. Advo- 
cate (Mr. Naunit Lal and Miss 


Swaranjit Sodhi, Advocates, with him),. 


a "anh (in Cr. A. No. 160 of 
97 

The Judgment of the Court was 
delivered by 

RAY, J. —= These three speal 
are by certificate from the judgment 
and order dated 31 March, 1969 of the 
High Court of Assam and Nagaland. 

2. These three appeals arise 


EO/EO/C10/71/YPB/P. 


‘Establishment as the Delhi 


(Paras 10, 11, 14) ` 


out of special cases Nos. 16 and 16-A off 
1964 pending in the Court of the 
Special Judge, Gauhati. In 
Special Case No. 16 of 1964 Major 
J. S, Prosad, B. N. Ananthapadamana- 
bhiah and Motiur Rahman were charg- 
ed. únder Section 120-B of the Indian 
Penal Code read, with Sections 5 (2), 
5 (1) (c) and 5 (1) (d) of the Preven- 
tion of Corruption Act, 1947 and Sec- 
tion 467/471 of the Indian Penal Code. 
In” Special Case’ No. 16-A of 1964 
charges were framed against S. 
Chatterjee and Motiur Rahman under 
Section 120-B of the Indian Penal 
Code read’ with Ss. 5 (2), 5 (1) (c) and 
5 (1) (d) of the Prevention of Corrup- 
tion Act and Sections 467 and 471 of 
the Indian Penal Code. 

3. The appellants filed three 
separate criminal revision petitions in 
the High Court. Four contentions 
were advanced before the High Court. 
First, that the Special Judge at Gauhati 
had no jurisdiction to try offences in- 
vestigated by the Delhi Special Police 
Special 
Establishment Act was not extended to 
NEFA. Secondly, that under Section 
6 of the Delhi Special Police Establish- 
ment Act the -Delhi Special Police 
Establishment cannot investigate in a 
case in any area which is not a Union 
territory or a railway area without 
the consent of the Government of the 
State. It was contended that the con< 
sent of the Government of Assam was 
not taken. Thirdly, the investigation 
was carried out by an Inspector of 
Police under Section 5 (2) of the Pre- 
vention of Corruption Act under an 
order of a Magistrate of the First 
class at Delhi, but the Magistrate did 
not apply his mind to the matter and 
machanically gave the permission. 
Fourthly, no sanction was taken under 
Section 196-A of the Code of Criminal 
Procedure before cognisance was taken 
by the Court. . 

4. The Division Bench consist 
ing of C. J. and Goswami, J. un- 
animously rejected the first two con-« 
tentions but were divided in their 
opinion as to whether the Magistrate 
applied his mind to allow the investi- 
gation by an Inspector of Police and 
whether sanction under Section 196-A 


of the Code of Criminal Procedure was | 


necessary. The matter was thereafter 
placed before the third learned Judge 
Sen, J. Before the third learned Judge 
another contention was advanced as 
to whether the Magistrate at Delhi 
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had jurisdiction to accord sanctior. to 
an Inspector of Police of the Delhi 
Special Police Establishment to investi- 
gate the case in Assam. The third 
learned Judge held that an order of 
a Magistrate of the local jurisdiction 
was necessary and excepting a Magis- 


trate of the district where the crime, 


was committed no other Magis-rate 
outside the jurisdiction could make an 
order for investigation. The hird 
learned Judge also held -that the 
Magistrate at Delhi did not apply his 
mind to allow the Inspector of Police 
to do the investigation. In the result, 
the proceedings before the Special 
Judge were quashed. 

5. A question arose as to whe- 
ther a new contention as to the zom- 
petency of the Magistrate at Delhi to 
sanction investigation could have been 
raised before the third learned Judge 
when it had not been raised before the 
Division Bench. Counsel for the res- 
pondents contended that under Sec- 
tion 429 of the Code of Criminal Pro- 
cedure the case was to be laid before 
the third learned Judge and the -hird 
learned Judge was empowered to deal 
with the entire case and the judgment 
and order would follow the opinicn of 
the third learned Judge. 

6. This question came up for 
consideration in the recent unreported 
decision in Hethubha v. State of 
Gujarat (Criminal Appeal No. 106 of 
1967, D/- 13-3-1970) = (Since reported 
in AIR 1970 SC 1266). It was contend- 
ed in that case on behalf of the 
appellants that the third learned Judge 
could only deal with the differences 
between the two learned Judges and 
mot with the whole case. This Court 
held that the third learned Judge 
could deal with the whole case. The 
language of Section 429 of the Zode 
of Criminal Procedure is explicit that 
the case with the opinion oi the 
Judges comprising the Court of Appeal 
shall be laid before another Judge of 
the same Court. The other noticeable 
feature in Section 429 of the Code of 
Criminal Procedure is that the zudg- 
ment or order shall follow the op-nion 
of the third learned Judge. 

T Furthermore, the appez1 is 
from the order of the third leerned 
Judge as it must be by reason oz the 
divided opinion of the Bench. 

8. The more important ques- 
tion in the present appeals is whether 
the Magistrate at Delki was comptent 


Union of India v. B. N. Ananthapadmanabhiah [Prs. 4-9] S. C. 1837 


to authorise the investigation of the 
case. The relevant provision is to be 
found in Section 5-A of the Prevention 
of Corruption Act, 1947 as it stood 
prior to its amendment in 1964 and is 
as follows:— 

“Notwithstanding anything con~ 
tained in the Code of Criminal Pro- 
cedure, 1898, no Police Officer below 


- the rank— 


(a) in the presidency towns of 
Madras and Calcutta, of an Assistant 
Commissioner of Police: 

(b) in the presidency town of 
Bombay of a Superintendent of Police; 


and 
(c) elsewhere, of a Deputy 

Superintendent of Police, i 
shall investigate any offences punish- 
able under Section 161, Section 165 or 
Section 165-A of the Indian Penal Code 
or under sub-section (2) of this Act, 
without the order of the Presidency 
Magistrate or a Magistrate of the first 


class, as the case may be, or make any 
arrest therefor without a warrant.” 


9. The words “Presidency 
Magistrate or a Magistrate of the 
first class, as the case may be” 
were construed by counsel for the 
appellants to mean that except 
in the case of Presidency Magis- 
trates it could be any first class 
Magistrate of any area inasmuch as 
there was no limitation with regard 
to any area of territorial jurisdiction . 
by a Magistrate of the first class under 
Section 5-A of the Prevention of Cor- 
ruption Act, 1947. Reliance was 
placed by counsel for the appellants on 
Section 5 of the Code of Criminal 
Procedure that the investigation under 
Section 5 (2) of the Code of Criminal 
Procedure could be according to the 
provisions of the Code of Criminal Pro- 
cedure but subject to any enactment 
regulating the manner or place of 
investigation. It was said that Sec- 
tion 5-A of the Prevention of Corrup- 
tion Act was a special Act regulating 
the manner of investigation and there- 
fore the Code of Criminal Procedure 
would not apply to that extent. 
Presidency Magistrates under Sections 
6 and 18 of the Code of Criminal 
Procedure are for each of the Presi- 
dency towns. A Presidency Magistrate 
exercises jurisdiction within the 
presidency towns for which he is ap- 
pointed and within the limits of the 
port of such town. Magistrates of the 
first class are dealt with under Seca 
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tions 6, 10, 11, 12 and 13 of the Code 
of Criminal Procedure and their 
powers of sentence are dealt with by 
Section -32 of the Code of Criminal 
Procedure. Section 6 speaks of 
Magistrates of the first class. Magis- 
trates of the second class and Magis- 
trates. of the third class. Section 10 
of the Code of Criminal Procedure 


speaks of district Magistrate in every - 


district outside the presidency town. 
Section 12 of the Code of Criminal 
Procedure empowers the State Govern- 
ment to appoint besides the District 
Magistrate, Magistrates of the first, 
second or third class in any district 
and the State Government may from 
time to time define local areas within 
which such Magistrates may exercise 
all or any of the powers with which 
they may be invested under the Code. 
Section 12 (2) of the Code of Criminal 
Procedure enacts that except as other- 
wise provided the jurisdiction and 
powers of such Magistrates shall ex- 
tend throughout such district. It there- 
fore follows that the Magistrates of 
the first class of a district have powers 
within defined local areas within the 
district and their jurisdiction and 
powers may in certain cases extend 
throughout such district. The Magis- 
trate at Delhi can in certain cases 
exercise jurisdiction and power 
throughout the district where he is 
appointed. 


10. The words “Presidency 
Magistrate or a Magistrate of the first 
class, as the case may be”’in S. 5-A 
of the Prevention of Corruption Act 
indicate that a Presidency Magistrate 
refers to the Presidency town where 


: the exercises jurisdiction and similar- 


ly a Magistrate of the first class 
refers to a Magistrate of the first class 
of a district exercising power in that 
district. A Magistrate does not exer- 
cise jurisdiction throughout the 
length and breadth of India for pur- 
poses of Code of Criminal Procedure 
or of Prevention of Corruption Act. 
The Code of Criminal Procedure de- 
fines the territorial jurisdiction of 
Magistrates. It will not be in conson- 
ance with the jurisdiction and struc- 
ture of Courts of Magistrates to allow 
an order of investigation to be made 
by -a Magistrate of Deihi for investi- 
gation of a case in the State of Assam. 
The reason is that a Magistrate orders 
investigation in a case which he has 
power to inquire into or try, The real 


. Class that Police 
“rank mentioned in the section are 


import of Section 5-A of the Preven- 
tion of Corruption Act is that investi- 
gation is to be done by Police Officers 
of a certain rank to ensure protection 
against frivolous prosecution and it is 
only with the order of Presidency 
Magistrate or a Magistrate of the first 
Officers below the 


allowed to investigate. It is there- 
fore appropriate that Magistrates in 
Presidency towns or District will 
order investigation of cases within 
their respective jurisdiction. The effect 
of Section 5-A of the Prevention of 
Corruption Act is that it is a special 
Act which confers powers on Presi- 
dency Magistrates exercisable through- 
out the Presidency town and Magis- 
frates of the first class throughout the 
District where they exercise powers 
under the Code of Criminal Procedure. 
Ordinarily, Magistrates of the first 
class may have defined areas within 
the meaning of Section 12 (1) of the 
Code of Criminal Procedure but in 
cases governed by Section 5-A of the 
Prevention of Corruption Act Magis- 
trates of the first class will exercise 
jurisdiction throughout the district 
irrespective: of defined areas of their 
jurisdiction within that district by rea- . 
son of Section 12 (2). of the Code of 
Criminal Procedure. 


1i. In the present appeals, e 
order of investigation made by 
Magistrate at Delhi for vest dalion 
of cases in the State of Assam was not 
a valid and competent order within the 
powers of the Magistrate at Delhi. 
These orders of investigation are there- 
fore rightly quashed by the High 
Court. 


12. The contention on behalf of 
the appellants that the order of the 
Magistrate allowing the Inspector of 
Police to investigate was proper and 
that he applied his mind is not re- 
quired to be gone into in the present 
appeals in view of the decision tha 
the Magistrate at Delhi was not com- 
petent to authorise the investigation. 

13. It is also not necessary to 
express any opinion on the other con- 
tention as to whether sanction under 
Section 196-A of the Code of Criminal 
Procedure was necessary before the 
courts could take cognizance of the 
matter. 

14. We are of opinion tħat the 
order of the Magistrate at Delhi is not 
a valid and proper order and there- 


n, 
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fore the investigation was bad. We 
need not express any opinion as to 
whether there shoulc be a fresh in- 
vestigation. For these reasons, the 
appeals fail and are dismissed. 
Appeals dismissed. 


AIR 1971 SUPREME COURT 1339 
(V 58 C 383) 
(From: Allahabad)* 


J. M. SHELAT, I. D. DUA ANT: V. 
BHARGAVA, JJ. 
Raghunath Singh, Appellent v. 
Krishna Chandra Sharma, Respondent. 
ou Appeal No. 246 of 1970 D/- 
28-4-197 
(A) AITA of the Pconle 
Act (1951), S. 123 (4) — Statenents 
complained of by the election petitioner 
though proved to be factually urtrue, 
the petition cannot succeed wher the 
petitioner fails to establish that the 
returned candidate did not believe the 
statements to be true. Supreme Court 
refused to interfere with the finding 
of High Court in the absence of some 
compelling reasons. (X-Ref: S. 116A). 
(Paras 20, 21) 
(B) Representation of the People 
Act (1951), S. 116A — Appeal though 
held not maintainable on ground that 
the petitioner-appellant had failed to 
establish that the reinrned canddate 
did not believe the impugned state- 
ments to be true as required by S. 123 
(4), no order as to cost should be pass- 
ed when the statemenis have been pro- 
ved to be factually untrue. (Para 21) 


M/s. K. N. Tripathi, S. Markan- 
deya, V. P. Kohli and S. S. Khanduja, 
Advocates, for Appellant; Mr. G. N. 
Dikshit, Sr. Advocate, (Mr. S. S. Shu- 
kla, Advocate, with him), for Respon- 
dent. 

The Judgment of the Court was 
delivered by | 

SHELAT, J.: This appeal, directed 
against the dismissal by the High 
Court of Allahabad of the election 
petition filed by the appellant, con- 
cerns the mid-term eiections to the 
U. P. State Assembly from Mahzauni 
constituency in Jhansi district which 
took place on February 5, 1969. 

2. The appellent fought the 
election on the Jan Sangh party ticket 


*(Election Petn. No. 25 of 1969, D/- 
23-12-1969 — All.) 
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while the respondent, the returned 
candidate, fought it on the Congress 
party ticket. The election petition was 
filed on three grounds: (1) the publi- 
cation of two pamphlets (Exs. P-8 and 
P-9), which according to the appellant 
contained false statements relating to 
his personal character and conduct 
within the meaning of Section 123 (4) 
of the Representation of the People 
Act, 1951, (2) undue influence within 
the meaning of Section 123 (2) and (3) 
incurring and authorising expenditure 
in excess of the prescribed amount 
under Section 123 (6). In this appeal, 
we are, however, concerned with the 
first ground only, as counsel for the 
appellant told us at the very com- 
mencement of the hearing that he did 
not propose to press grounds 2 and 3. 
The appellant’s case was that the said 
two pamphlets (Exs. P-8 and P-9) were 
widely circulated in the constituency 
by the respondent’s workers and agents 
with his consent between January 13 
to February 3, 1969, and were calcu~ 
lated to prejudice his prospects in the 
election. 

3. The pamphlet (P-8), though 
published in the name of the Secretary, 
District Congress Committee, was 
printed at the Swatantra Press, owned 
by and located at the residence of the 
respondent. The allegation was that 
it was printed and published at the 
instance of the respondent. Besides 
Ex. P-8, there was another pamphlet 
(ix. P-9) issued over the signature of 
one Agnihotri, which also was distri- 
buted by the respondent and with his 
consent by the said Agnihotri and 
others named in the petition at a 
public meeting addressed by the Prime 
ian at Mahrauni on February 3, 

69 

4. Ex. P-8 commenced with the 
statement that the respondent would 
win by an overwhelming majority and 
after reciting certain acts of commis- 
sion and omission of the Jan Sangh 
stated as follows: 


_ “Mr. Raghunath Singh obtained 
from his Jansangh Government thou- 
sands of rupees in the name of hail- 
storm, Made several farmers to give 
grain for procurement and he himself 
gave not even a single grain.” 

Ex. P-8 was replied to by Ex. P-10 
issued from Lalitpur on January 30, 
1969 in -which opposition of the Jan 
Sangh Party to the levy of the food- 
grains was declared. The pamphlet 
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also warned the public not to believe 
false statements made against the ap- 
pellant and stated: 


“Mr. Raghunath Singh took not 

even a pie in the name of hailstorm. 
The papers can be seen in Mahrauni 
Teksil.” 
The pamphlet, Ex. P-10, in its turn. was 
replied to by Ex. P-9 issued, as afore- 
said, under the signature of Agnihotri 
and was addressed to the voters of 
Mahrauni area. It contained amongst 
other things the following: 

“Immediately after becoming M. 
L. A. Mr. Raghunath Singh Ji got taqavi 
of thousands of rupees while his neigh- 
bours and poor peasants of the whole 
Mahrauni area kept desiring eagerly 
for the Government help.” 


5. 
pamphlets (Exs. P-8 and P-9) complain- 
ed of thus related to (1) the appellant 
having received thousands of rupees 
from the Government as taqavi loans 
abusing his position as a member of 
the Legislative Assembly, and (2) of 
having made several cultivators in the 
area honour the levy imposed by the 
Government while he himself abstain- 
ed from honouring it. ‘The appellant’s 
case was that both the statements 
were false, that they concerned his 
personal character and conduct, that 
the respondent believed them to be 
false or did not believe them to be true 
and were reasonably calculated to pre- 
judice his prospects in the election.. 


6. There was, according to the 
appellant, a hailstorm on March 16, 
1967 which swept over a number of 
villages in the constituency causing 
‘considerable damage to the crops, and 
as a measure of relief the then govern- 
ment granted taqavi loans to the culti- 
vators. The appellant, however, did 
not personally take any loan. Regard- 
ing the levy, his case was that he had 
opposed it since his party was against 
the levy, although it was imposed by 
the Government in which it was a 
partner: The statement that he had 
made several cultivators submit to.it 
HASE himself contributing to it was 

alse. > 


7. The respondent, on the other 
hand, denied that Exs. P-8 and P-9 
were prepared or published by him or 
with his consent. He, however, con- 
tended that the statements complained 
of by thé appellant in those pamphlets 
. were true or at any rate he did not 


The statements in the two. 


-himself, at least with his consent. 


crops in Madanpur 
‘villages and 12% to 25 per cent in the 


A.I. R. 


believe them to be untrue, tħat in any 
case they did not relate to his per- 
sonal character or conduct but to his 
public character as a sitting M. L. A. 
and were not calculated to prejudice 
his chances in the election. His case 
was that the two pamphlets were pub- 
lished, Ex. P-8 by the Secretary of the 
District Congress Party and Ex. P-9 
by the said Agnihotri, on their own 


. without the respondent being in any 


way responsible for them. Though 
Ex. P-8 was printed in his own press, 
he was not aware of that fact till=after | 


the election was over, as during that. 


time he was not looking after the 
press on account of his being busy 
over the election work. According to 
him, the hailstorm did occur but it did 
not cause any appreciable damage, 
that the appellant used it to raise a 
hue and cry against the levy, that the 
appellant did obtain large amounts ‘as 
taqavi loans and also exemption from 
the levy for his brother and other re- 
lations and servants, that he was first 
opposed to the levy, but subsequently 
supported it and that such a sudden 
somersault on his part raised contro- 
versy and resentment in the consti- 
tuency. 


8. The finding of the High 
Court was that though Ex. P-8 appeared 
under the signature of the Secretary 
of the District Congress Committee, it 
was issued, if not by the are 

s 
regards the hailstorm there was testi- 
mony that it did occur on March 16, 
1967 hitting as many as 49 villages in 
the constituency including Madanpur 
where the appellant had his residence. 
The report made by the naib-tehsildar 
showed that it destroyed 80% of the 
ready crops and 50% of the standing 
and Bangawan 


rest of the 47 villages. Consequently, 
a remission of land revenue and grant 
of .taqavi were recommended for 
Madanpur and Bangawan villages. Ap- 
plications for taqavi loans were made 
by a number of khatedars including 
Gajraj Singh, the brother of the appel- 
lant. Gajraj Singh had also applied 
both for himself as well as the appel- 
lant and the two widows of his de- 
ceased brothers for exemption from 
the levy. The appellant, however, did 
not authorise Gajraj to sign the said 
application for him. Ex. P-40 showed 
that exemption was granted by the 


A 


7 


-A 


1971 


tehsildar by his order dated May 5, 
1967. Distress loans to the tune of 
Rs. 9000/- were grantecé to khatedars 
in groups, one such group consisting of 
Gajraj, his said two widowed sisters-in- 
law and some others. The evidence, 
however, disclosed that the appellant 
had neither applied for nor received 
any such loan for himself. 


9. But the respondent and some 


of his witnesses, R. Ws. 24, 27 and 38, ` 


asserted that the appellant was joint 
with Gajraj, and that they, together 
with the said two sisters-in-law and 
their sons, formed a joint Hindu fami- 
ly, and that therefore, a taqavi loan 
taken ostensibly in the names of Gaj- 
raj and the said two widows was as 
good as a loan to the appellant or at 
any rate for his benefit. Both the ap- 
pellant and Gajraj, however, deposed 
that they were separate in food, resi- 
dence and estate. The evidence show- 
ed that there was a partition betweer. 
them and the other members of the 
family although a formal document of 
partition had not been executed. Strict- 
ly speaking, therefore. the statement 
that the appellant had secured thous- 
ands of rupees from his Jan Sangh 
government cannot be true. The gov- 
ernment also was not a Jan Sangh: 
Government as that party was only one 
of the constituents of that government. 


10. The levy of foodgrains was 
imposed by the U. P. Rabi Foodgrains 
Levy (On Producers) Order issued on 
April 8; 1957. The evidence showed 
that several cultivators at first refused 
to honour the levy, but they paid it up 
subsequently on action having been 
taken against them by the authorities. 
In some cases even arrests were effect- 
ed. The appellant, of-course, did not 
deposit any foodgrains as there was an 
exemption in respect of his lands. 
Therefore, the statement that he did 
not give a single foodgrain would not 
be incorrect. There was, however, no 
evidence to establish that it was at his 
instance or persuasion that several cul- 
tivators paid up their share of the 
levy. That part of the statement that 
he made the cultivators pay up their 
contribution was, thersfore, not true. 
His counsel, however, conceded, in the 
course of the arguments, that the state- 
ment in regard to the levy related not 
to the appellant’s personal conduct or 
character, but concerned him in his 
political capacity as a sitting member 
and a candidate on behalf of the Jan 


1971 S. C./116 IX G—12 


Raghunath Singh v. Krishna Chandra [Prs. 8-12] S. C. 1841 


Sangh, and therefore, would not attract 
S. 123 (4). In view of that concession, 
we are left only with the statement 
regarding the appellant having secured 
thousands of rupees as taqavi from 
the government. 


-L That statement, as found by 
the High Court, was false as there was 
nothing toshow thatthe appellant had 
either applied for or received any 
taqavi loan for himself. Indeed, the 


‘respondent himself admitted in his 


evidence that when he made enquiries 


‘at the tehsildar’s office, he did not find 


any such loan having been granted in 
the name of the appellant. The afore- 
said statement besides being untrue, 
must also be found, as the High Court 
has rightly done, to relate to the ap- 
pellant’s personal conduct and charac- 
ter as the obvious insinuation was that 
whereas several deserving cultivators 
could not get governmental assistance, 
the appellant, abusing his position as a 
member of the State Legislature, secur- 
ed for himself thousands of rupees. 
The High Court, in our view, was on 
this evidence justified in holding that 
the statement was false, that it was 
made with the consent of the respon- 
dent, that it related to the personal 
character or conduct of the appellant, 
and lastly, that it was made with the 
object of seeing that the appellant was. 
not elected. The High Court, on the 
evidence on record, also rightly held 
that the statement was made ata 
time when the respondent was a candi- 
date within the meaning of Section 79 
(b) of the Act, and therefore, S. 123 (4) 
was applicable. : 


12. The question for determina- 
tion, however, is whether the High 
Court was right in its finding that 
the respondent did not believe that 
the statement that the appellant had 
secured taqavi loan for himself was 
false or at any rate did not believe 
that it was true. On this question, 
although counsel conceded that the 
statement in the matter of levy did not 
relate to the personal character or con- 
duct of the appellant, the two state- 
ments were so inextricably connected 
with each other that the evidence with 
regard to the one inevitably becomes 
relevant on the other. There is 
ample evidence on record, so clear 
that it would be somewhat superfluous 
to enter into its details, showing that 
the appellant had at first opposed the 
levy through meetings and even 
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demonstrations, but that later on his 
attitude softened and he actually gave 
his support to it at meetings addressed 
by ministers where he either presided 
or was present. 
member of Jan Sangh he found him- 
self in a dilemma in the sense that 
though his party was opposed to the 
levy, it had to support it being a con- 
stituent of the government which had 
imposed it. There is no doubt that this 
double policy on the part of the appel- 
lant raised a controversy which 
brought out a number of pamphlets 
and even newspaper comments, 


13. As earlier’ stated, the hail- 
storm occurred on March 16, 1967. That 
was shortly followed by the order dated 
April 8, 1967 imposing the said levy. 
The local opinion was obviously 
against the levy. as the villages in 
Mahrauni constituency and particularly 
the appellant’s own village, Madanpur, 
and the neighbouring village Bangawan 
had been hard hit. Within a few days 
after the imposition of the levy the 
appellant published Ex. R-2, dated 
April 27, 1967 expressing his opposi- 
tion to that order and setting out the 
various steps which he had taken to 
persuade ‘the Government not to 
recover the levy. The pamphlet pro- 
voked a reply, Ex. R-10, from one 
Killedar (R. W. 11) who attacked the 
double policy followed by Jan Sangh on 
the question of levy and called upon 
the appellant to resign as a member of 
the Assembly if he was genuinely 
opposed to the levy. One Krishna 
Chandra Pangoria and Thakur 
Bhawani Singh brought out another 
pamphlet (Ex. R-11) in which they 
attacked the policy of Jan Sangh as a 
dcuble policy misleading the farmers 
of the area. Ex, R-11 appears to have 
been published sometime between the 
end of April and May 11, 1967. The 
appellant replied to this pamphlet by 
Ex. R-5, a pamphlet which must have 
led his opponents to believe that he 
had abandoned much of his earlier 
dissent towards the levy, for, the 
‘appellant in this pamphlet set out 
some of the concessions given by the 
Government in the matter of levy and 
called upon the farmers to deposit as 
much grain as was in excess of their 
personal requirements to ease famine 
conditions prevaling in other parts of 
the sub-division. 


14. On June 15, 1967 appeared 
Ex. R-12, of which one Ram Narain 


It appears that as a` 


- ALR. 


Sharma and Dr. B. K. Jain were the 
authors. The pamphlet was in reply 
to Ex. R-5, for, the authors recalled 
the earlier protests of the appellant 
against the levy and his subsequent 
pleadings before the farmers to honour 
it. It also referred to the appellant’s 
support to the policy ` of the Govern- 
ment in imposing the levy at a meeting 
where a minister spoke and alleged 
that the appellant’s sudden somersault 
was due to his having obtained exemp- 
tion from the levy for himself and his 
family members, thus abusing his posi- 
tion as a member of the Assembly and 
also of his having obtained large taqavi 
loans for himself and the other mem- 
bers of his family under the excuse of 
the hailstorm. The pamphlet proceed- 
ed to state’that if these facts were true 
they showed a wide gulf between 
preaching and precept in the appellant, 
The appellant sought to make out that 
Exs. R-11 and R-12 were not published 
at the time they were said to have 
been published but were subsequently 
fabricated to support the respondent’s 
case that the statements against the 
appellant in Exs. P-8 and P-9 were 
believed by him to be true. There was, 
however, evidence showing that they 
were brought out at a time when the 
controversy about the levy was going 
on. What is somewhat important is 
that the allegations made against him 
in Ex. R-12 remained uncontradicted 
by the appellant. 


15. Besides these pamphlets, 
comments also appeared in the local 
newspapers, such as the issues of the 
14th and the 16th of June, 1967 of 
Dainik Jagran and in the issue of the 
15th of June, 1967 of Manas Utthan. 
The Dainik Jagran of June 14, 1967 
reported the speech of minister Sharma 
in support of the levy and the welcome 
speech delivered in that meeting by 
the appellant in which he was reported 
to have extended his support to the 
levy. On June 16, 1967, the appellant 
presided over a meeting at Bar which 
was addressed by the same minister, 
Manas Uttan, in its issue of June 15, 
1967, came out with an editorial recall- 
ing the earlier protests of the appel- 
lant against the levy, placing in juxta- 
position his demand for ahigher pro- 
curement price for wheat ata meeting 
ofthe Collectors. The innuendo was 
that the appellant as a landholder was 
interested in obtaining as high a price 
for the wheat grown by him as was 
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possible. It also hinted that the apel- 
Jant had abandoned his oppositior ta 
the levy on being pulled up by his 
party ministers in the government. 
“The X-ray of his political wisdom” 
was how the appellant's attitude 
towards the levy was dubbed by the 
editorial. 

16. The respondent’s case was 
that besides seeing these written com- 
ments he had gone round the consti- 
tuency where he had heard a number 
of persons commenting about the 
change in the appellant’s attitude 
towards the levy and ascribing that 
change to his having secured exemp- 
tion from the levy and tagavi for him- 
self, his relations and those serving 
him. He examined two of tham, 
namely, R. Ws. 24 and 32, but curicus- 
ly no questions were asked to them as 
to whether they had conveyed any in- 
formation to him about the appeliant 
having secured the said exemption and 
the taquavi loan for himself. Mr. 
Tripathi, therefore, was right in his 
comment that the respcndent had fail- 
ed to establish this part of his case. 
Nevertheless, considering the con-ro- 
versy which was going on in regard tc 
the appellant's attitude towards the 
Jevy, it would be surprising if the res- 
pondent had not heard in the consti- 
tuency his own partymen attributing 


for the shift in the appallant’s attitude - 


towards the levy the same reasons 
which the authors of the pamphlet Ex. 
R-12 had set out. 


17. According to the respon- 
dent, in view of this kind of talk gcing 
on in the constituency, he visited the 
Tehsil office to make inquiries. 
Although he could not find there any 
application for taqavi loan by the 
appellant himself, he could asceriain 
that it was due to the appellant’s inter- 
vention that exemptions from levy and 
ral loans were granted by that 
office 


18. There could be no dispute 
that the appellant’s brother Garaj 
Singh, had applied for and received 
tagavi loan. Altogether a sum of 
Rs. 9,000/~. had been distributed as 
taqavi amongst the cultivators of 
Madanpur. Though the appellant had 
not personally obtained any such Ican, 
the inquiry by the respondent at the 
tehsil office had disclosed that it was 
due to his intervention that these 
loans had been granted. There must 
have been considerable talk about the 
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appellant being responsible for these 
loans as well as exemptions from the 
levy amongst the people of Madanpur 
and the neighbouring areas. 


19. The evidence shows that 


‘the appellant and his brother, Gajraj 


Singh, were separate and were no 
longer members of a joint Hindu 
family. Though they: were separate in 
food, residence and estate, there was 
no division of the lands held by them 
by metes and bounds. According to 
the evidence of the appellant, the lands 
held by him were comprised of 4 
khatas. Gajraj had deposed that 3 of 
these 4 khatas were in the joint names 
of the appellant. Gajraj and certain 
other relations, and the 4th khata was 
in joint names of the appellant and 
Gajraj’s son. A taqavi loan, being a 
distress loan for the betterment of the 
land, though granted in the name of 
Gajraj Singh, would appear to benefit, 
at least indirectly, the appellant also, 
as Gajraj Singh could not have utilis- 
ed such a loan for any particular por- 
tion of the land and for his exclusive 
benefit as the land had not yet been 
divided by metes and bounds. In 
these circumstances, even if a person 
had not the proof that the appellant 
had obtained the taqavi loan for him- 
self, he was likely to draw the infer- 
ence that the loan in the name of the 
brother and other family members was: 
in fact for the benefit of the appellant 
also and therefore such a loan was as 
good as a loan to the appellant and for 
his benefit. 


20. The question is not one of 
the truth of the statement that the 
appellant was the recipient of a large 
amount by way of taqavi loan, but of 
the absence of belief on the part of 
the respondent that the statement was 
true. In the background of the 
pamphlieteering that had gone on, the 
controversy about the levy amongst 
the people in the constituency, the ex- 
emption and the Ioan obtained by the 
appellant’s brother and other relations, 
and in particular the allegations con- 
tained in Ex. R-12 which remained un- 
contradicted all throughout, and lastly, 
the fact that it was on account of the 
appellant’s intervention that exemp- 
tion from the levy and taqavi loans 
had become possible, it is impossible to 
rule out altogether a belief on the part 
of the respondent that the statement 
that the appellant had obtained mone- 
fary advantage was true. In any case, 
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if the High Court on an appraisal of 
evidence before it arrived at such a 
conclusion, an interference at our 
hands with such a conclusion would 
require some compelling reasons. We 
have none such compelling reason to 
warrant such an interference. 


21. That being the position, we 


have to hold that the appellant failed . 


to establish that the respondent did 
_|Inot believe the said statement to be 

true as required by Section 123 (4) of 
the Act. The appeal, therefore, fails 
and has to be dismissed. But since the 
statements complained of by the appel- 
lant have been proved to be factually 
untrue, we think it just that no order 
as to costs should be passed, and the 
parties should be left to bear their own 
costs. 


Appeal dismissed. 
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Prevention of Food Adulteration 
Act (1954), Section 23 (1) (c) (£) (g) and 
(d) — Power of Central Government 
ta frame rules — Rule 32 (e) requiring 


batch number or code number to be 
stated on labels of containers without 


specifying the date of ‘packing or 
Se rutactiine of the article or the date 
before which the article is to be used 
is ultra vires the rule making power 
of the Central Government and is in- 
valid. But Rule 32 (b) requiring name 
and address of manufacturer, or ima- 
porter, or vendor or packer to be 
given on such labels ïs valid under 
Section 23 (d) — (X-Ref.: Prevention 
of Food Adulteration Rules (1955), 
Rule 32 (b) (e)) —. Criminal Revn. 
No. 371 of 1965, dated 7-11-1967 
(Delhi), Reversed. (Paras 21, 23) 


Sa OYDA oessa 
*(Criminal Revn. No. 371 of 1965, D/- 
7-11-1967 — Delhi.) 
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There is nothing in clauses (e), (£) 
and. (g) of Section 23 (1) which em- 
powers the Central Government to 
frame rules, contained in clauses (b) 
and (e) of Rule 32. (Para 19) 

Under Section 23 (d) the Govern- 
ment can frame rules with a view to 
preventing the public or purchasers 
being deceived or misled as to the 
character, quality or quantity of arti- 
cles. In many cases the name and ad- 
dress of the manufacturer, or impor- 
ter, or vendor, or packer is associated 
with the character, quality or quantity 
of articles, The Government can there- 
fore frame rules requiring the name 
and address of such persons being 
given on the labels. No such purpose 
is served by merely giving the batch 
number or code number on the labels. 
without specifying the date of packing 
or manufacture of the article or 
the period within which the arti- 
cle of food is to be utilised, ùs- 
ed or consumed because in ab- 
sence of such particulars the purcha- 
sers will not be able to find out even 
the freshness of the contents of the 
container, The rule prescribing such 
condition cannot therefore be framed 
under clause (d) of Section 23. 

(Paras 21, 23) 

Mr. S. C. Manchanda, Sr. Advo- 
cate (M/s. M. L. Aggarwal, and N. K. 
Agarwala, Advocates with him), for 
Appellants; Mr. B. P. Maheshwari, 
Advocate, for Respondent; Dr. V. A. 
Seyid Muhammad, (Mr. S. P. Nayar, 
Advocate with him), for Attorney 
General for India. 
.... The Judgment of the Court was 
delivered by 

VAIDIALINGAM, J.:— The short 
question that arises for consideration 
in this appeal by the accused, by spe- 
cial leave, is, whether R. 32 (b) and (e) 
ofthe Prevention of Food Adulteration 
Rules, 1955 (hereinafter to be referred 


_as the Rules) is ultra vires as being be- 


yond the rule making power under 
S. 23 ofthe Prevention of Food Adul- 
teration Act,1954 (hereinafter to be 
referred to as the Act). As the Rules 
have been framed by the Central Gov- 
ernment, notice had been issued by 
this Court to the Attorney General, 


Qu The first appellant is a part- 
ner of the second appellant M/s. Mohan 
Ghee Laboratories carrying on business 
in Pure Deshi Ghee, in Gurd- 
wara Road, New  Delhi-5., On 
December 29, 1962 at about 12.50 


1971 


p. m. five Food Inspectors of the res- 
pondent visited the Laboratories of she 
appellants at Gurdwara Road, and all 
of them purchased ghee from differant 
containers on . payment of price, 
After going through the necessary for- 
malities as required by the Act end 
the Rules, the samples of ghee pur- 
chased by the Food Inspectors were 
sent to the Public Analysts for Delhi 
Municipal Corporation for analysis. 
The Public Analysts tested the sample 
on January 3, 1963 and reported taat 
all the five samples taken by the five 
Food Inspectors and sent to him con- 
formed to standard. It is also to be 
noted that on December 29, 1962, zhe 
Food Inspectors had also seized he 
labelled tins from which samples of 
ghee had been taken. 


3. On August 31, 1963, the res- 
pondent filed five complaints in the 
Court of the Magistrate, lst Class, 
Delhi against the appellants under 
Section 7/16 of the Act read with 
Rule 32 (b) and (e) of the Rules. As 
all the complaints are on the same 
pattern, we will just refer to one of 
those complaints, filed on the basis of 
the report of the Food Inspector Lekh- 
Raj Bhutt. The averments are taat 
the said Food Inspector on December 
29, 1962 at about 12.55 p. m. took a 
sample of pure ghee from the appel- 
lants from one of the sealed tins of 
pure ghee exhibited for sale at the 
sale counter after due observance of 
the Rules. One sealed bottle was 
given to the appellants at the spot, 


The labelled tin of pure ghee from. 


which the sample was taken was also 
seized by the Food Inspector in the 
presence of witnesses and the said tin 
`is produced as an exhibit. The com- 
plaint further proceeds to state that 
the sample of pure ghee taken from 
the appellants conformed to the stand- 
ard of pure ghee. According to the 
report of the ~ Public Analysts, the 
sealed tin of pure ghee from which 
the sample was taken had a ladel, 
but it did not conform to the packing 
and labelling Rules under the Act 
inasmuch as the name and business 
address of the manufacturer or packer 
or vendor and batch or Code numbers 
had not been specified on the label as 
required under Rule 32 (b) and (e. of 
the Rules; and that the appellants 
are guilty for non-observance of the 
Labelling Rules. The respondent clti- 
mately prayed that the appellants may 
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be punished, according to law, for 
contravention of Rule 32 (b) and (e) 
of the Rules. 


. 4-5. Similarly, the charge fram- 
ed in each of the five cases was also 
on the same pattern. The charge after 
referring to the substance of the com- 
plaint and after referring to the fact 
that the sample of ghee taken from the 
shop of the appellants conformed to 
the standard alleged. 


“But complete address, Batch 
or Code No. etc., were not written on. 
the ghee tins seized by the Food Ins- 
pectors. 


Therefore, you are to show cause, 
why you should not be punished under 
Section 7/16, P. F. A. Act, 1954, read 
with Rule 32 (b) and (e) of P. F. A. 
Rules, 1955.” 


6. The appellants pleaded not 

guilty to`the charge. P 

. T. One of the Food Inspectors, 
Dina Nath has given evidence as 
P. W. 1. We will only referto that part 
of his . evidence which has a bearing on 
the point for consideration before us. 
In chief examination he has stated 
that when he examined the tin from 
which the sample of ghee had been 
taken, he found that the tin did not 
bear the batch number, the code num- 
ber and that the address given there- 
in was incomplete. In cross-examina- 
tion he has stated that the address 
given on the label was Mohan Ghee 
Laboratories, New Delhi-5, and there 
was also a further writing “Pure 
Ghee”. He was not able to say whe- 
ther the address referred to above and 
found on the tin was incomplete. He 
has further stated that though he has 
been working as Food Inspector from 
about 1949, he does not remember if 
he has seen the premises number 
written on any packing. He has fur- 
ther stated that Batch . Number can 
start from any serial number. I am 
Saying about serial number by com- 
mon sense... ., -Code No. and Batch 
number is the same.” 

We will refer to the question put 
to the first appellant when he was a 
mined under Section 342 and to his 
answer in respect of the labelling and 
packing. 

“Q. There is an allegation against 
you that Labelling and packing a the 
Ghee tins taken in possession, was de~ 
fective, since they do not bear the 
complete address of your shop, Code 
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number and Batch number. 
have you to say? 

A. It is incorrect. Labelling ` and 
packing were in order, address was 
also correct..... 4 l 
The appellants had also examined 
some of their employees. We will re- 
fer to the material part of the evi- 
dence of D. W. 2, who was incharge of 
supervising the packing of the ghee. 
He has referred to the fact that the 
address of the shop of the appellants 
is Mohan Ghee Laboratories, New 
Delhi-5 and that they receive letters, 
addressed as above. He has further 
stated that the appellants purchase 
ghee from outsiders in small tins and 
utensils and then pack them in their 
premises. In cross-examination he has 
stated that the premises of the appel- 
lants is situated in 37 Nai Vallan 
Gurdwara Road, Karol Bagh. 

8. The trial Magistrate has 
rather elaborately gone into the ques- 


tion whether the samples of ghee seized. 


from the appellants conform to the 
standard and criticises without any 
basis the evidence of the defence 
witnesses on the ground that the ap- 
pellants should not have printed on 
the label “Pure Ghee” when- they 
could not have known the quality of 
ghee stored in the containers. This dis~ 
cussion is totally irrelevant because, 
even according to the respondent, the 
Public Analysts had certified that the 
samples conformed to the standard and 
the appellants were not being tried. 
for adulteration of ghee. 

9. Regarding the requirement re- 
garding the Batch number or Code 
number, the Magistrate after reference 
to R. 32 (e) holds that the provision 1s 
mandatory and the object of giving 
those particulars is to indicate the serial 
order in which the particular article 
of food was packed and thereby to in- 
dicate the period for which it could 
remain fit for human consumption. 
We are not able to appreciate where- 
from the Magistrate got all these in- 
dications, because the relevant Rule 
does not provide for giving any parti- 
culars regarding the period for which 
the article of food could remain fit 
for human consumption. Ultimately 
the Magistrate found the appellants 
guilty for contravening Rule 32 (b) and 
(e) and sentenced them to pay a token 
fine of Re. 1/- in each of the five cases. 

10. The appellants challenged 
their conviction before the learned Ad- 


(1) (d). 


A.I. R. 


ditional Sessions Judge, Delhi. The 
Sessions Judge, by his order dated 
October 18, 1965 agreed with the 
trial Magistrate that the appellants 
are guilty of breach of Rule 32 (b) 
and (e). However, the Sessions Judge 
was of the opinion that five separate 
complaints and five separate convic- 
tions were not legal and therefore, he 
made a recommendation to the High 
Court that the conviction of the appel- 
lants is to be set aside in respect of 
four complaints and that it should be 
maintained only in one case. Accord- 
ing to the learned Sessions Judge, the 
appellants have not complied with 
the requirement of sub-rule (b) of 
Rule 32 as they have given on the 
label the address as “Mohan Ghee 
Laboratories, New Delhi-5,” without 
giving the number of the premises 
and the locality where the premises is 
situate. Similarly, the learned Ses- 
sions Judge is of the view that the 
object of specification of Batch num- 
ber and Code number is to track 
down all the samples of food stuff thati 
were packed out of a particular lot if 
the authorities found the sample to be 
defective. This will enable the autho- 
rities to at once withdraw from the 
market all the containers of a parti- 
cular Batch number. In this view the 
learned Sessions Judge held that the 
appellants have committed breach of 
Rule 32 (e). 

11. The learned Chief Justice 
of the Delhi High Court, in the order 
under attack, has held that it is enough 
if the appellants are convicted in one 
case and accordingly the reference 
made by the Additional Sessions Judge 
in this regard was accepted. But on 
the main question as to whether, 
Rule 32 (b) and (e) was within the 
rule making power under Section 23 
of the Act, the learned Chief Justice 
has held that the said rule is intra 
vires and comes within the rule mak- 
ing power conferred under Section 23 
According to the High Court 
the Batch number and Code number 
would serve to provide a re-assuring 
factor to the purchaser inasmuch as it 
would indicate to some extent the 
time when the commodity was manu- 
factured or packed. The High Court 
has further held that the display of 
Batch number or Code number would 
seem to be a relevant factor for as- 
suring the public or the purchaser that 
they are getting from the market an 
article which is fresh enough to suit 
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their purpose and requirement. Ulti- 
mately, the High Court confirmed the 
conviction of the appellants as wel: as 


the levy of fine of Re. 1/- in one case. 


for breach of Rule 32 (>) and (e). 


_ 12. Mr. S. C. Manchanda, leern- 
ed counsel for the appellants contend- 
ed that Rule 32 (b) and (e) is beyond 
the rule making power conferred 

“under Section 23 (1) (d) of the Act. 
The learned counsel further poirted 
out that the reasons given by the High 
Court are not warranted by the provi- 
sions of either the Act or the Rules. 


13. Dr. V. A. Syed Mohammad, 
appearing for the learned Attoraey 
General, contended that the impugned 


rule could be sustainec under clauses . 


(e) (d) and (g) of Section 23 (1). In 
particular he supported in full the 
reasons given by the Eigh Court that 
the impugned rule is within the ambit 
of the rule making power under Sec- 
tion 23 (1) (d). 


Mr. S. P. Maheshwari, learned 
counsel for the respondent, urged ihat 
apart from the clauses referred to on 
behalf of the Attorney-General, the 
rule could be sustained even urder 
Section 23 (1) ($). 


14, In order to appreciate the 
contentions urged before us, it is neces- 
sary to refer to the material part of 
S. 23 as well as the relevant rvles. 
S. 23 (1) gives power to the Central 
Government to make rules. We have 
already referred to the clauses on 
which reliance is placed on behal? of 
the Attorney-General end by the res- 
pondent, namely, clauses (e) (d) (£) and 
(g). Section 23 (1) with those clauses 
reads as fellows : 


“93 (1) Power of the Central Gov- 
ernment to make rules: 


The Central Government may, 
after consultation with the Committee 
and subject to the condition of previ- 
ous publication, make rules— 


x x x x x 

(c) laying down special provis-ons 
for imposing rigorous control over the 
production, distribution and sale of 
any article or class of articles of food 
which the Central Government may, 
by notification in the Official Gazette, 
specify in this behalf including regis- 
tration of the premises where they are 
manufactured, maintenance of the pre- 
mises in a sanitary concition and main- 
tenance of the healthy state of human 
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beings associated with the production, 
distribution and sale of such article or 
class of articles. 


(d) restricting the packing and 
Jabelling of any article of food and the 
design of any such package or label 
with a view to preventing the public 
or the purchaser being deceived or 
misled as to the. character, quality or 
quantity of the article; 

x x x x xX 

(£) prohibiting the sale or defining 
the conditions of sale of any substance 
which may be injurious to health 
when used as food or restricting in any 
manner its use as an ingredient in the 
manufacture of any article of food or 
regulating by the issue of licences the 
manufacture or sale of any article of 
food; 

(g) defining the conditions of sale 
or conditions for licence of sale of any 
article of food in the interest of pub- 
lic health.” 


15. The Rules have been fram~ 
ed by the Central Government in exer- 
cise of the powers conferred by sub- 
s. (2) of section 4 and sub-s. (1) of sec- 
tion 23 of the Act. The Rules framed 
under sub-s. (2) of S. 4 relate to the 
functions of the Central Food Labora- 
tory and allied matters. We are not 
concerned with those rules. Part VII 
of the Rules relates to the “packing 
and labelling of foods”. Rule 32 relat- 
ing to the “contents of the label” is 
in this part. Rule 32 with material 
clauses (b) and (e) and the first pro- 
viso as well as the Explanation reads 
as follows, 


“Rule 32: Contents of the Iabel— 
Unless otherwise provided in these 
rules there shall be specified on every 
label: 

x x x 

(b) the name and business address 
of the manufacturer or importer or 
vendor or packer, 

x x x 

(e) a batch number or code num~ 
ber either in Hindi or English numeri- 
cals or alphabets or in combination: 

Provided that in the case of food 
package weighing not more than 60 
grams particulars including the state- 
ment under any clause need not be 
specified. 

Explanation: The term ‘label’ 
means a display of written, printed, 
perforated, stencilled, embossed or 
stamped matter upon the container, 


: the Act or in the 


cover lid and/or crown cork of any 
food package.” 
. 16, Admittedly there is no de- 


finition of the expressions “Batch num- 


either in 
Nor 


“Code number” 
Rules. 


ber” or 


“has. any affidavit been filed on 


+o 


” 


"“Pehalf of the respondent or by the 


e 


"Attorney General or any expert whe- 


ther these expressions have any tech- 
nical meaning in the trade and if so 
what that is. The material available 
on record is only the evidence of Dina 
Nath, one of the Food Inspectors, who 
has given evidence as P. W. 1 in one 
of ‘the complaints. We have already 
adverted to his evidence which is to 
the effect that Batch number can start 
from any serial number and that what 
he says about serial number is only by 
common sense. Further, according to 
him Code number and Batch number 
is the same. From this evidence it is 
clear that there is no specific meaning 
attached to these two expressions 
either in the Act or in the Rules and 


‘even the Food Inspectors are not very 


clear as to what those expressions 
mean. 

17. He has also stated that in 
the label on the container, the address 
of the appellants had been given as 
“Mohan Ghee Laboratories, New 
Delhi-5.” According to him the said 
address is incomplete because it does 
not give the details about the door 
number of the premises, as well as the 
locality where the premises is situate. 
He has also stated that he does not 
remember to have seen the premises 
number on any packing. 


18. We have now to see whe- 
thar any of the clauses in Section 23 
(1) on which reliance is placed on be- 
half of the Attorney-General and _the 
respondent will sustain the provisions 
contained in Clauses (b) and (e) of 
Rule 32. We are not able to find any- 
thing in Clauses (c), (£) and (g) of Sec- 
tion 23 (1) of the Act, which will give 
power to the Central Government to 
frame rules requiring the name and 
business address of manufacturer or 
vendor being given; or for Batch 
Number or Code number being given 
on the ‘labels. Clause (c) deals with 
provisions for imposing rigorous con- 
trol over production, distribution „and 
sale of any article or class of articles 
of food notified by the Central Gov- 
ernment in the Official Gazette. No 
notification issued by the Central Gov- 
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ernment in this behalf regarding ghee 
has been brought to our notice and, 
therefore, Clause (c) does not apply. 


“19. Clause (f) relates to prohi- 
biting the sale or defining the condi- 
tions of sale of any substance injurious 
to health when used as food. This 
clause has also no application, because 
it is not the case of the respondent 
that the article of food, with which we 
are concerned, namely, ghee, is a subs- 
tance which is injurious to health 
when used as food. Clause (g) again 
will have no application because one 
of the essential requirement therein is 
that the rule should be related to the 
interest of public health. Any rule 
made under this clause must be of 
universal application because it is in 
the interest of publice health. The re- 
quirement regarding compliance with 
any such rule cannot depend upon the 
quantity of food packed in any con- 
tainer. That Clause (g) of Section: 23 
(1) will stand eliminated is clearly 
seen by a reference to the first pro- 
viso'to Rule 32. The said proviso in- 
dicates that if the food package weighs 
not more than 60 grams, the particu~ 
lars mentioned in Clauses (a) to (c) of 
the Rule need not be specified. Ifa 
requirement has to be in the interest 
of public health, as is mandatory 
under cl. (g), the very fact that the 
first proviso to R. 32 excludes the 
operation of cls. (a) to (e) of the said 
rule in respect of food package weigh- 
ing not more than 60 grams, is an indi- 
cation that R. 32 is not framed under 
cl. (g) of S. 23 (1) of the Act. From 
the above discussion it is clear that 
under cls. (c), (£) and (g) of S. 23 (1) 
of the Act, the rules contained in 
clauses (b) and (e) of R. 32, could. not 
be framed. 


20. This leaves us for consi- 
deration the question whether R. 32 
(b) and (e) fall within the ambit of 
rule making power under cl. (d) of 
S. 23 (1). We will first take up for 
consideration the vires of cl. (e) of 
Rule 32. There cannot be any con- 
troversy that the object of a rule 
framed under cl. (d) must be with a 
view to preventing the public or the 
purchaser being deceived or misled as 
to the character, quality or quantity of ` 
the article. We have already pointed 
out that in this case the label containr 
ed the words “pure ghee” and on ana- 
lysis of the sample it has been found. 
to conform to the standard. It is dif- 
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ficult for us to appreciate how the 
giving of the bateh number or the code 
number alone without giving any fur- 
ther particulars such as date of manu- 
facture of the article of food and the 
period within which the said article 
has to be utilised, used or consumed 
and the quantity of the article ina 
. container, will prevent the public or 
the purchaser being deceived or :nis- 
led as to the character, quality or 
quantity of the article. No attempt 
has. been made by the respondent to 
establish any relation between the giv- 
ing of the batch number or the zode 
number with the puktlic or the pur- 
chaser being prevented from teing 
deceived or misled in respect of the 
matters referred to in cl. (d). We are 
not able to find any rational or =ven 
a remote connection between the catch 
or code number artificially given by a 
packer and the public or the purcha- 
ser being prevented from being deceiv- 
ed or misled as to the character, Jua- 
lity or quantity of the article, consain- 
ed in a sealed tin. 


21. There is no definition of 
the expression “batch number" or 
“Code. number” either in the Act or 
the Rules. It’ is also admitted 
that even assuming that the katch 
or code number has to. be g-ven, 
there is no further obligation to spe- 
cify in the label the date of packing 
and manufacture of the article of food 
or the period within which the article 
of food has to be utilised, used or 
consumed. In the absence of any obli- 
gation to give the particulars mention- 
ed by us above, the public or the pur- 
chaser will not be able to find out 
even the freshness of the conten:s of 
a container. Therefor2, it follows that 
merely giving an artificial batch 
number or code number will not be of 
any use to the public or to the pur- 
chaser. In view of all these circum- 
stances we are of the opinion that 
_|rule 32 (e) is beyond the rule making 
power even under S. 23 (1) (d) of the 
Act. The appellants could not be con- 
victed for any violation of cl. (e) of 
R. 32 as the said provision, as pointed 
out above, is invalid. 


22. We will now consider the 
question regarding the validity of cl. (b) 
of rule 32. “That clause is also chal- 
fenged as being beyord the rule mak- 
ing power under S. 23 (1) (d) oZ the 
Act. Clause (b) of R. 32 requires that 
the name and business address oi the 
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manufacturer, or importer, or vendor 
or packer be given on every label. Ac- 
cording to Mr. Manchanda, this clause 
has also no relation to the purpose for 
which the rules can be framed under 


S. 23 (1) (d) of the Act. According to . 
Mr. Manchanda, mere giving of name `’ 
and business address will not give any.. 


indication to the public or the purcha- 
ser regarding the character, quality or 
quantity of the article. 
ing that cl, (b) of R. 32 is valid, he 
pointed out, that in.this case, his clients 
have complied with the require- 
ment by stating on the label “Mohan 
Ghee Laboratories New Delhi-5.” Ac- 
cording to him there has been at any 
rate a substantial compliance with the 
requirement of the rule and therefore 
his clients could not be convicted for 
any violation of this clause. 


23. We are not inclined to ac- 
cept the contention of Mr. Manchanda 
that Clause (b) of Rule 32 is beyond 
the rule making power of the Central 
Government under Section 23 (1) (d) of 
the Act. It is well known that in many 
cases in business the name and address 
of a manufacturer, or importer, or 
vendor or packer has become associat- 
ed with the character, quality or quan- 
tity of the article and as such we are 
of the opinion that Clause (b) of R. 32 
In this case, as point- 
ed out by Mr. Manchanda there has 
been a substantial compliance with 
that rule by the appellants giving in 
the label the address as “Mohan Ghee 
Laboratories, New Delhi-5.” But ac- 
cording to the requirement of the rule, 
some more particulars will have to be 
given, namely, the number of the pre- 
mises and the locality or the area 
where the premises is situate. This is 
the evidence adduced on behalf of the 
prosecution also. Therefore, it can be 
said that there is a technical breach of 
Clause (b) of Rule 32 inasmuch as full 
particulars, referred to above, have not 
been given by the appellants in the 
label. No doubt, the appellants have 
been convicted for breach of Cls. (b) 
and (e) of Rule 32 and a fine of Re. 1/- 
has been imposed. We have already 
held that cl. (e) of R. 32 is invalid and 
the appellants cannot be convicted for 
non-compliance of-the same. Though 
there is a technical breach of R. 32 (b), 
there is no indication available from 
the judgments of the High Court and 
the subordinate courts that the appel- 
lants would have been convicted for a 


Even assum- - 


` 
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technical breach of R. 32 (b) if there 
was no charge under cl. (e) of R. 32 
also. On the other hand, more pro- 
minence is given in the judgments to 
the violation of R. 32 (e) and the 
inference is that the conviction is sub- 
stantially for violation of the said rule. 
In the circumstances of this case, we 
are of the view, that the appellants 
could not be convicted for a technical 
breach of R. 32 (b) alone. Therefore, 
the conviction of the appellants for 
offences, under R. 32 (b) and (e) as 
well as the fine imposed in the sum of 
Re. 1/- for the said offence, are both 
set aside. 


24, In the result, the appeal is 
accordingly allowed and the judgment 
and order of the Delhi High Court in 
Criminal Revision No. 371 of | 1965 
are set aside. The fine, if collected, 
will be refunded. 

Appeal allowed. 
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M. Gurumoorthy, Appellant v. The 
Accountant General, Assam and Naga- 
land and others, Respondents. 


Civil Appeal No. 2023 of 1968, 
D/- 21-4-1971. 


. Constitution of India, Article 229 
— Officers and servants of High Courts 
— Chief Justice of a High Court or his 
nominee is the supreme authority in 
the matter of appointments of officers 
- and servants of High Court. Inter- 
ference by Government, except to the 
limited extent as provided in the Arti- 
ele, is not permissible. AIR 1969 
Assam & Nagaland 25, Reversed. 

(Paras 8, 9, 10 and 13) 


Exclusive power is conferred on 
Chief Justice by clause (1) read with 
clause (2) of Article 229 not only in 
the matter of appointments but also 
with regards to prescribing the condi- 
tions of service of officers and ser- 
vants of a High Court by Rules. This 
is subject to any law of State Legisla- 
ture but only in respect of conditions 
of service. The powers conferred on 
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the Chief Justice under clause (1) of 
Article 229 cannot be abridged ` or 
modified in the matter of appointment. 
The approval of the Governor in the 
matter of Rules is confined only to 
sub-rules as relate to salaries, allow- 
ances, leave or pension. All other 
rules in respect of conditions of ser- 
vice do not require his approval. 
(Paras 8, 9, 10} 


S. V. Gupte, Sr. Advocate (M/s. 
R. B. Datar and S, N. Prasad, Advo- 
cates with him), for Appellant; M. N. 
Phadke Sr. Advocate (Mr. Naunit Lal 
Advocate, with him), for Respondents 
Nos. 1 and 2. 


~ The Judgment of the Court was 
delivered by 


_ GROVER, J.:— This is an appeal 
by certificate from a judgment of the 
High Court of Assam and Nagaland 
dismissing a petition filed by the ap- 
pellant under Article 226 of the Con- 
stitution. 


$ 2. ` Tt is necessary to set out the 
facts and the relevant correspondence 
in order to determine the points which 
have to be decided. The Assam Gov- 
ernment had sanctioned the post of 
Secretary to the Chief Justice on a 
temporary basis with a pay scale of 
Rs. 400-20-500 for a period of one 


year with effect from July 13, 1948. 


It appears -from the letter of the 
Registrar of the High Court to the 
Secretary, Judicial Department, dated 
August 25, 1955 that although the said 
post had been sanctioned but there 
was hardly sufficient work for a whole 
time Secretary at that time. The post 
was not filled up and the duties of the 
Secretary were performed by the 
Stenographer attached to the Chief 
Justice, He got a special pay of 
Rs. 50/- per mensem which had been 
sanctioned by the Government in 
1950. This arrangement continued till 
February 20, 1955. From February 21, 
1955 a Lower Division Assistant was 
appointed to perform the duties of 
Private Secretary in addition to his 
own duties. He also got a special pay 
of Rs. 50/- per mensem. By the 
aforesaid letter the view of the Chief 
Justice was conveyed that services of 
a whole time Secretary were indig- 
pensable and necessary for proper dis- 
charge of administrative functions and 
work of a confidential character which 
had gradually increased. Request was, 
therefore, made to the Government ta 
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sanction the post of a whole time 
Secretary to the Chief Justice per- 
manently on the same scale which had 
been sanctioned in 1948. It may be 
mentioned that at that time the 
Stenographers Service in the High 
Court consisted of 7 permanent posts. 
There was one temporary post of 
Secretary to the Chief Justice. Out 
of the 7 permanent posts there were 
4 posts of Stenographer Grade I and 
3 posts of Stenographer Grade II. It 
seems that the Government had re- 
organised the Secratariat Steno- 
graphers Service with 2ffect from May 
21, 1955. The Selection Grade Steno- 
grapher was given the scale of pay of 
Rs. 400-20-600 plus allowances. On 
February 14, 1956 the Registrar ad- 
dressed a letter to tae Chief Secre- 
tary saying that the Chief Justice had 
reorganised the Stenographers Service 
in the High Court (presumably on 
the same lines as had been done by 
the Government) with a view to pro- 
viding them with sufficient incencive. 
There was to be a selection grade 
Stenographer in the szale of pay af 
Rs. 400-20-600 plus allowances and 
there were to be 3 posts of Stano- 
grapher Grade I (Senicr). One post of 
Stenographer Grade I (Junior) and 
2 posts of Stenographers Grade I. 
In other words there were to be 7 
posts of permanent Stenographers in 
addition to the post ofa Secretary. 
On April 16, 1956 the Government 
wrote to the Registrar conveying the 
sanction of the Governor to the crea- 
tion of a post of Secretary’ to the 
Chief Justice for the time being in the 
same scale as before subject to the 
revision by the Pay Committee, 


3. The appellant was original- 
Iy working as a Stenographer in the 
Ministry of Law, New Delhi, and had 
been confirmed as a Stenographer in 
the Income-tax Appellate Tribunal, 
Delhi Branch, with effect from July 
1, 1952. It is stated that on the basis 
of a competitive examination and 
interview the Chief Justice appointed 
him as his Secretary temporarily with 
effect from the date on which he was 
appointed to the post on a scale cf 
Rs, 400-20-500, by an order dated 
July 30, 1956. By a letter dated 
August 6, 1958 the Government inti- 
mated to the Registrar that the Gov- 
ernor had agreed to the proposed re- 
organisation of the Stenographers Ser- 
vice in the High Court with effect 
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from May 21, 1955 “subject to the con- ` 
dition that the procedure of recruit~ 
ment,. promotion, ete., should be in 
the same or similar manner as Iaid 
down in the Government resolution 
dated October 22, 1955”. The 
pay scales were to be same as accept- 
ed by the Government on the recom- 
mendation of the Pay Committee. The 
Registrar addressed a letter on 
October 3, 1958 to the Government 
pointing out that the conditions which 
had been imposed relating to the pro- 
cedure of recruitment, promotion, etc., 
could not be so imposed in view of 
the provisions of Article 229 of the 
Constitution as it was for the Chief _ 
Justice to regulate the conditions of 
service of the officers and employees 
of the High Court. . The Court had 
framed its own Rules in that behalf. 
The Government was requested to 
waive the conditions as laid down in 
Government resolution in so far as 
the reorganisation of the Steno- 
graphers Service of the Court was con- 
cerned and to issue revised orders. 
The High Court also asked for a 
clarification on the point whether the 
Government sanction referred to the 
post of the Secretary to -the Chief 
Justice-cum-Stenographer or the sepa- 
rate post in the selection grade of 
Stenographer (letter from the Registrar 
dated December 16, 1958). On April 
27, 1958 the Government informed the 
Registrar that a Stenographer whether 
of the selection grade, Grade I (Senior) 
or Grade II when attached to the Chief 
Justice as Private Secretary was to 
have the Gazetted status. The follow- 
ing portion of that letter deserves to 
be particularly noticed: 


“Government’s sanction for the 
Selection Grade Stenographer was for 
the post of the Secretary to the 
Chief Justice-cum-Stenographer only 
and not for an additional Selection 
Grade post.” 


On May 7, 1959 Shri C. P. Sinha the 
then Chief Justice of the High Court 
of Assam passed two orders which may 
be reproduced:— 


“(1) In exercise of the powers 
conferred on me under Article 229 of 
the Constitution of India, read with 
(1) Rule 11 of the Assam High Court 
Appoiniment and Conditions of Ser- 
vice Rules; (2) Letter No. LIJ.74/56/26 
dated the 6th August, 1958; and (3) 
Letter No. LIJ 74/56/36, dated ‘the 
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27th April 1959 of the Government of 
Assam, Law Deptt., I hereby direct 
that the post of Secretary to the 
Hon’ble Chief Justice be merged into 
the post of Selection Grade Steno- 
grapher, with effect from 24th August, 
1956 the date when the present incum- 
bent, Sri M. Gurumoorthy was ap- 
pointed. d 


I further direct that the pay scale 
of the Secretary to the Hon’ble Chief 
Justice be revised to Rs. 450-30-600/- 
p. m. with effect from 1st October 1956 
as recommended by the Pay Com- 
mittee and accepted by the Govern- 
ment.” 


(2) “In exercise of the powers 
conferred on me under Article 229 of 
the Constitution of India, read with 
Rule 5 (1) Part II of the Assam High 
Court Appointment and Conditions of 
Service Rules, I hereby appoint Sri. 
M. Gurumoorthy, as Secretary to the 
Hon’ble Chief Justice of Assam-cum~ 
Selection Grade Stenographer, in a 
substantive capacity in the pay scale 
of Rs. 450-30-600/- p. m. with effect 
from 24th August, 1958, Sri M. 
Gurumoorthy will be deemed. to have 
been placed on probation with effect 
from 24th August 1956, under Rule 4 
(ii) Part If of the Assam High Court 


Appointment and Conditions of Ser- 


vice Rules.” 

The letter of the Registrar dated 
December 23, 1959 to the Govern- 
ment referred to the material cor- 
respondence which led to the passing 
of the order by the Chief Justice dated 
May 7, 1959 by which the appellant 
was appointed as Secretary to Chief 
Justice-cum-Selection Grade Steno- 
grapher substantively with effect from 
August 24, 1956. In this letter sanc- 
tion was asked for the post of one pre- 
reorganisation Grade I Stenographer 
(Grade I Junior) with effect from 
August 24, 1956. It is noteworthy 
that prior to the orders of the Chief 
Justice dated May 7, 1959 there were 
seven posts of Stenographer of all 
grades and one temporary post of 
Secretary to the Chief Justice. After 
the appointment of the appellant as 
Secretary-cum-Selection Grade Steno- 
grapher substantively only 6 posts of 
Stenographer were left and therefore 
the High Court asked for sanction for 
the post of a Stenographer as above. As 
stated in para 27 of the writ petition 
the Accountant General was fully 
satisfied about the validity of the order 


dated May 7, 1959 passed by the 
Chief Justice and the necessary pay 
slips authorising the appellant to draw 
salary in the scale of Rs. 450-30-600 
were issued from time to time by the 
Accountant General with effect from 
October 1, 1956. This was admitted 
in the return, para 12, but it was add- 
ed that the Accountant General simul- 
taneously corresponding for a formal 
sanction: for the creation of a per- 
manent post of Selection Grade Steno- 
grapher and a definite assurance had 
been given by the High Court in its 
letter dated September 1, 1959 that 
action was being taken separately to 
make the necessary modification in the 
High Court Appointment and Condi- 
tions of Service Rules. By a letter dated 
January 12, 1961 the Finance Minister, 
Assam, wrote to the Chief Justice in 
reply to the letter dated November 
15, 1960 from him saying that from 
the Charge Report of the Appellant 
dated August 28, 1956 his appointment 
was exclusively to the post of Private 
Secretary and he could not be held to 
have been appointed in any other post. 
That post was a separate one and could 
not be merged with any other post as 
was ordered by the High Court. He 
made certain suggestions for considera- 
tion of the High Court. It was point- 
ed out that if those suggestions were 
accepted the position would be as 
follows:— 


"Existing posts New posts as result of 


re-organisation. 


Private Secy. to Private Secy. to Chief 


Chief Justice 1 Justice 1 
Grade I Steno 4 Selection Grade Steno 

(By upgrading) 1 

Grade II Steno 3 Grade I Steno 8 

‘ Grade II Steno 8 

Total 8 8” 


No new creation of a post as proposed 
by the High Court was stated to be 
necessary. The following portion from 
that letter may be set out:— 


“I am however to point out once 
more that the main difficulty in the 
matter lies on the question of appoint- 
ing Sri Gurumoorthy as a Selection 
Grade Steno from his original appoint- 
ment as Private Secretary to the Chief 
Justice which was a separate post.” 
This letter was addressed to Shri 
H. Deka who had become Chief 
Justice by that time. After 
receipt- of this letter the Chief 
Justice passed an order vacating the 


A.I. R. - 
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orders of his predecessor dated Mey 1, 
1959. He expressed the view that the 
post of the Secretary to the Chief Jus- 
tice could not be merged with that of 
the Selection Grade Stenographer in- 
asmuch as the incumbent was not a 
Selection Grade Stenographer. He 
agreed with the Government’s sugges- 
tion contained in the aforesaid letter 
and vacated the order merging the 
post of Secretary with that of Selec- 
tion Grade Stenographer and of absorb- 
ing the appellant substantively in the 
permanent cadre and in the post of 
Secretary-cum-Selection Grade Steno- 
grapher. . He asked for sanction to 
revise the pay scale of the Secretary 
to Rs. 450-30-600 with effect rom 
October 1, 1956 in view of his crder 
which was likely to result in reduc- 
tion of pay which was being drawn by 
the appellant. In September 1961 Shri 
Gopalji Mehrotra whe had succeded 
Shri H, Deka as Chief Justice re-exa- 
mined the whole matt2r and observed 
that from the orders of his predecessor 
dated February 9, 1961 two cons2qu- 
ences would flow; firstly, the appellant 
would have to refund the salary which 
he had overdrawn and secondly əven 
if the sanction was granted from Au- 
gust 24, 1961 or his post was made 
permanent he might gət salary on the 
old scale. In his view the appnint- 
ment of the appellant ky the Chief Jus- 
tice Shri C. P, Sinha on May 7, 1959 
was a valid appointment and the Chief 
Justice had full powers to pass the 
said order under Art. 229 of the Zon- 
stitution. He, further considered that 
once the appellant hac been appointed 
substantively he could not be asked to 
vacate that post in violation of the pro- 
visions of Art. 311 (2). He, therefore, 
vacated the order made by Shri H. 
Deka and restored that of Shri C. P. 
Sinba. : 


4. ~ Once an order had been pass- 
ed by the Chief Justice of the High 
Court in exercise of his power under 
Art. 229 of the Constitution the only 
course open to the Government, if it 
wanted to challenge tnose orders, was 
to take appropriate proceedings either 


by way of persuading the Chief Jus- ' 


tice to rescind or amend his order on 
the administrative side or to file a 
writ petition challenging his orders in 
the High Court. But the Government 


` took the extraordinary and somewhat 


unusual step of directing the Accoun- 
tant General not to issue any pay slip 


/ 
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to the appellant until final. orders of 
the Government were issued. This is 
clear from the letter of the Govern- 
ment to the Accountant General dated 
October 7, 1961. .It appears that the 
appellant challenged the directions 
given by the Government, to the Ac- 
countant General by a petition under 
Article 226 of the Constitution. That 
petition was, however, withdrawn on 
July 12, 1963 in view of an’ assurance 
given by the Advocate General that if 
a proposal was sent to the Government 
by the High Court on the following 
lines it would be accepted:— 


*(1) Creation of a permanent post 
of Secretary to the Hon’ble Chief Jus- 
tice, outside the cadre of Stenogra- 
phers, in the scale of Rs. 450~-30-600 
with retrospective effect, the date 
with reference to which this would 
take effect being decided by the Gov- 
ernment in consultation with the Hon’ 
ble Chief Justice. 


(2) Pending finalisation of the 
above proposal, the petitioner would 
be allowed to draw pay in the above 
mentioned grade at Rs. 570/- per 
month subject to adjustment in the 
light of the finalisation of the matter.” 
On July 23, 1963 the Registrar wrote 
to the Government enclosing a copy of 
the High Court order dated July 12, 
1963. It was stated that in accordance 
with that order a proposal was being 
sent to the Government for creating a 
permanent post of Secretary to the 
Chief Justice with effect from August 
24, 1956, the date on which the appel- 
lant joined on a pay scale of Rupees 
450-30-600. On October 1, 1963. the 
Government wrote to the Registrar 
intimating sanction of the Governor 
to the creation of a permanent post of 
Secretary with effect from May 7, 
1959, The Registrar in his letter of 
November 12, 1963 pointed out that 
the sanction was inconsistent with the 
High Courts proposal. This was fol- 
lowed by a long . correspondence but 
the Accountant General revived his 
demand for refund of a sum of Rupees 
15,621.2 np. on account of the salary 
which was stated to have been over- 
drawn by the appellant. 


_ 5. - On November 15, 1965 the 
appellant filed a petition under Arti- 
cle 226 of the Constitution which was 
heard on January 2, 1967 by a divi- 
sion bench consisting of C. S. Nayudu 
and S. K. Dutta JJ. The learned Jud- 
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ges differed in their decision. Nayudu 
J. dismissed the petition where Dutta J. 
allowed it. The petition was ‘referred 
toʻa third Judge Goswami J., who 
agreed with the judgment of N ayudu J. 


6. . The main point raised in the 
petition related to the` ambit of the 
powers of the Chief Justice of a High 
Court under Art. 229 of the Constitu- 
tion and the authority of the State 
Government to interfere with or over~ 
ride those orders of the Chief Justice 
by directing the Accountant General 
not to issue the pay slips to the officer 
whose appointment had been made by 
the Chief Justice as his Secretary-cum- 
Stenographer. Indeed, it was stress- 
ed, this had been done after the State 
Government had accorded sanction in 
clear terms for such a post. The posi- 
tion taken up by the appellant was 
controverted in every way by the res- 
pondents. 


7. We may now refer to the 
constitutional provisions for determin- 
ing the power and authority of the 
Chief Justice of a High Court in the 
matter of appointments of officers and 
servants of that court. Clause (1) of 
Art. 229 provides that appointments of 
officers and servants of a High Court 
shall be made by the Chief Justice of 
the Court or such other Judge or offi- 
cer of the court as he may direct ie. 
his nominee. The proviso empowers 
the Governor of the State to require 
by Rule in certain cases to make ap- 
pointments after consultation with the 
State Public Service Commission. 
Clause (2) of the Article contains two 
important provisions. The first is that 
conditions of service of officers and 
servants of a High Court shall be such 
as may be prescribed by Rules made 
by the Chief Justice or his nominee. 
This is, however, subject to the provi- 
sions of any law made by the legisla- 
ture of the State. The second is that 
the Rules so far as they relate to sala- 
ries, allowances and pensions require’ 
the approval of the Governor. Clause 
(3) declares that the administrative ex- 
penses of a High Court including all 
salaries, allowances ete. in respect of 
officers and servants of the court shall 
be charged upon the Consolidated Fund 
of the State. Under Article 202 the 
Governor shall, in respect of every 
financial year, cause to be laid before 
the House or Houses of the legislature 
of the State a statement of the esti- 
mated receipts and expenditure for 
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that year. Under clause (2) the esti- 
mates of expenditure shall show sepa- 
rately (a) the sums required to meef 
expenditure described by the Consti- 
tution as expenditure charged upon the 
Consolidated Fund of the State and (b) 
the sums required to meet other ex- 
penditure. Clause (3) gives the expen- 
diture which shall be charged on the 
Consolidated Fund of each State. 
Clause (f) reads “any other expenditure 
declared by this Constitution or by the 
legislature of the State by law to be 
so charged”. Under Art. 203 the esti- 
mates which relate to expenditure 
‘charged upon the Consolidated Fund 
of the State shall not be submitted to 
the vote of the Iegislative assembly. 
Article 204 relates to Appropriation 
Bills. The hill to provide for appropri- 
ation out of the Consolidated Fund of 
the State must include the expendi- 
ture charged on that Fund. Clause (2) 
prevents any amendment being pro- 
posed to an Appropriation Bill which 
willhave the effect, inter alia, of vary- 
ing the amount or altering the destina- 
tion of any grant or varying the 
amount of expenditure charged on the 
Consolidated Fund of the State. Arti- 
cle 146 contains provisions relating to 
officers and servants of the Supreme 
Court in terms analogous to Art, -229 
the other provisions being also similar. 


8. The unequivocal purpose and 
obvious intention of the framers of 
the Constitution in enacting Article 229 
is that in the matter of appointments 
of officers and servants of a High 
Court it is the Chief Justice or his 
nominee who is to be the supreme 
authority and there can be no inter- 
ference by the executive except to the 
limited extent that is provided in the 
Article. This is essentially to secure 
and maintain the independence of the 
High Courts. The anxiety of the Con- 
stitution-makersto achievethat object 
is fully shown by putting the adminis- 
trative expenses of a High Court in- 
cluding all salaries, allowances and 
pension payable to or in respect of 
officers and servants of the Court at 
the same level as the salaries and 
allowances of the Judges of the High 
Court nor can the amount of any ex- 
penditure so charged be -varied even 
by the legislature. Clause (1) read 
with Clause (2) of Article 229 confers 
exclusive power not only in the matter 
of appointments but also with regard 
io prescribing the conditions of service 
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of officers and servants of a High 
Court by Rules on the Chief Justice of 
the Court. This is subject to any 
legislation by the State Legislature but 
only in respect of conditions of ser- 
vice. In the matter of appointments 
even the legislature cannot abridg= or 
modify the powers conferred on the 
Chief Justice under Clause (1). The 
approval of the Governor, as noticed 
in the matter of Rules, is confined 
only to such rules as relate to salsries, 
allowances, leave or pension. All cther 
rules in respect of conditions of ser- 
vice do not require his approval. Even 
under the Government of India Act 
the power to make rules relating to 
the conditions of service of the staff 

_ of the High Court vested in the Chief 
Justice of the Court under S. 242 (4) 
read with S. 241 of che Government 
of India Act, 1935. By way of con- 
trast reference may bə made to Arti- 
cle 148 relating to the Comptroller and 
Auditor General: of India. Clause (5) 
provides: 


“Subject to the provisions of this 
Constitution and of any law madea by 
Parliament the conditions of service 
of persons serving in the Indian Audit: 
and Accounts Department and the 
administrative powers of the Comrtrol- 
ler and Auditor General shall be such 
as may be prescribed by rules made 
by the President afer consultation 


with the Comptroller and Auditor 
General.” 
9. Tt is significant that the 


Comptroller and Auditor General un- 
like the Chief Justice of a High Court 
has not been given the power to Dres- 
cribe the conditions o2 service of per- 
sons serving in the Indian Audit and 
Accounts Department in the same 
terms as are embodied in Art. 22 (2). 


There the Rules have to be made by. 


the President after consultation with 
him. Article 187 may also be noficed. 
Clause (2) of that Article provides that 
the legislature of a State may by law 
regulate the recruitment and condi- 
tions of service of persons appo-nted 
to the secretarial staf of the Eouse 
or Houses of legislature. Clause '3) is 
to the effect that until provision is 
made under clause (2) the Governor 
may, after consultation with the Epea- 
ker of the legislative assembly or the 
Chairman of the Legislative Council, 
make rules regulating the recruitment 
and the conditions of service of per- 
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sons appointed to the secrétarial staff 
of the Assembly or Council. . Thus| 
Article’ 229 has a distinct and different 
scheme and contemplates full freedom 
to the Chief Justice in the matter of 
appointments of officers and servants 
of the High Court and their conditions 
of service. These can be prescribed 
by rules made by him. Apart from the 
special situation contemplated by the 
proviso to clause (1) the only excep- 
tion is that the Governor’s approval 
must be sought to the extent the rules 
relate to salaries, leave or pension. This 
exception, it is abundantly clear, had 
to be made because the finances have 
to be provided by the Government and 
to the extent there is any involvement 
of expense the Government has to ap- 
prove of it. 


10. Dutta J., in his judgment 
considered that there was no dispute 
on the following position. There were 
originally 7 sanctioned posts of steno- 
graphers in the High Court. The Court 
sent a proposal that the stenographers 
Service should be reorganised.: This 
included the post of one selection grade 
stenographer, There was also a sepa- 
rate proposal to make the post of 
Secretary to Chief Justice permanent 
with a pay scale similar to that of a 
selection grade stenographer. The gov- 
ernment accepted the proposal with 
regard to the reorganisation of the . 
Stenographers Service. The pay scale 
of the selection grade stenographer was 
first fixed at Rs. 400-600 with effect 
from May 21, 1955. It was revised to 
Rs. 450-600 from October 1, 1956 but 
it was afterwards fixed at Rs. 600-900 
with effect from September 1, 1959. 
The Government had made it clear that 
the person holding the post of selec- 
tion grade stenographer should also 
work as Secretary to the Chief Justice 
and that the temporary post of the 
Secretary to the Chief Justice should 
cease to exist. Dutta J. repelled the 
contention of the counsel for the State 
that no post of Secretary-cum-selec- 
tion grade stenographer had been crea- 
ted by the Government or that sucha 
post could not be created except by 
means of framing rules. It was point- 
ed out by the learned judge that a 
number of posts had been created with 
different pay scales by the Govern- 
ment or the High Court and several 
of these posts and pay scales were 
never integrated in any rule. The 
Government never took up the posi- 
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tion that all those posts did not legal- 
ly exist. When a post was created 
with the approval of the government 
in the High Court and the pay scale 
was sanctioned for it, its inclusion in 
the rules was a mere formality. It was 
also held by him that the conditions 
laid down while sanctioning the post of 
selection grade stenographer in the let- 
ter of the Government dated August 6, 
1958 that the procedure of recruitment 
should be on the same or similar lines 
as laid down in the Government Reso- 
Tution dated October 22, 1955 came in- 
to conflict with the powers of the 
Chief Justice under Art. 229 and it 
was so accepted by the Government it- 
self in the letter dated April 27, 1959. 
His view finally was that the govern- 
ment had the authority to sanction the 
post. But it could not interfere with 
the. choice of the incumbent which un- 
doubtedly was to be of the Chief J us- 
tice under Article 229 of the Consti- 
tution. We are inclined to concur with 
the reasoning and conclusion of Dutta 


. 


11. It is unnecessary to refer to 
the decision of Nayudu who 
acceded to certain contentions rais- 
ed on behalf of the State which 
were wholly untenable and have not 


been sought to be supported before us.. 


By way of illustration, one of the 
arguments which was accepted was 
that the letter Annexure-R dated 
April 27, 1959 from the Secretary to 
Government of Assam, Law Depart- 
ment, to the Registrar and which he 
was obviously writing on behalf of the 
Government, which meant, the Gov- 
ernor, did not satisfy the requirements 
of Article 166 of the Constitution. In 
view of the tenor and contents of that 
Jetter such a contention could never 
have been sustained. 


12. Goswami J., did not fall in- 
to the same errors as Nayudu J. and 
his comprehension of the true legal 
position was substantially correct. But 
he erred in coming to the conclusion 
that the Government had not accorded 
sanction for the post to which the ap- 
pellant was appointed by the orders of 
Sinha C. J. dated May 7, 1959. His 
reasoning was that there were seven 
permanent stenographers holding 
seven posts. By the appointment of 
the appellant as selection grade steno- 
grapher-cum-Secretary the strength 
was raised to eight for which no sanc- 
tion of the Government existed. 


Goswami J. further took into consi- 
deration the fact that the Government 
had made it clear that the selection 
grade post should be filled by promo- 
tion strictly on merits from among 
the stenographers grade L 


13. It may be stated at once 
that any restrictions imposed by the 
Government of the above nature while 
communicating the. sanction could not 
bind the Chief Justice in view of Arti- 
cle 229 of the Constitution. This was 
recognised by the Government itself in 
its letter dated April 27, 1959. Even 
as regards the strength of the cadre of 
stenographers which was seven there 
was evidence that at the relevant time 
all the posts were not filled up (see 
the affidavit filed by the appellant in ” 
the High Court dated August 7, 1967 
together with annexure I). At any 
rate the Government had itself taken 
up the position in para 6 (vii) of the 
affidavit dated December 12, 1965 that 
as a result of the order of the Chief 
Justice of May 7, 1959 one post of 
grade I stenographer stood automati- 


-cally retrenched, If that be the correct 


position there was no additional finan- 
cial burden involved in the appoint- 
ment of the appellant as Secretary 
cum-selection grade stenographer and 
it is difficult to understand how the 
government could interfere in thel- 
choice of the person who was appoint- 
ed or insist on his having certain type 
of qualifications, as seems to have been 
emphasized in some of the letters. It 
may also be pointed out that the post 
of selection grade stenographer-cum- 
Secretary to Chief’ Justice had been 
sanctioned vide the letter dated April 
27, 1959. The appellant was appointed 
to that post by the Chief Justice who 
was competent to do. so under Arti- 
cle 229; If there were any technical 
difficulties they could be easily sorted 
out by mutual co-operation which is 
essential between the Chief Justice of 
the High Court and the State Govern- 
ment in such matters. But instead of 
doing so the unusual step of the Ac- 
countant General withholding the pay 
slips under the directions of the gov- 
ernment was taken for which there was 
no legal justification or warrant. 


14. The appeal is consequently 
allowed and the judgment of the High 
Court is set aside. An appropriate 
writ or direction shall issue to the res- 
pondents to. give effect to the orders 
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of Sinha C. J. dated May 7, 1959 and 
Mehrotra C. J. dated September 27, 
1961. The appellant will get his costs 
in this court. 

Appeal allowed. 


AIR 1971 SUPREME COURT 1357 
(V 58 C 386) 
(From: Madhya Pradesh)* © 
K. S. HEGDE AND A. N. GROVER, JJ. 

Vidhya Singh, Appellant v. The 
State of Madhya Pradesh, Respondent. 

Criminal Appeal Wo. 201 of 12968, 
D/- 21-4-1971. 

Penal Code (1860), S. 99 — Estent 
of right of private defence. Held on 
facts and. in the circumstances of the 
case that the accused had right of pri- 
vate defence but he exceeded that 
right. He was liable to be conv-cted 
under S. 304, Part I and not under sec- 
tion 302. (X-Ref: S. 304, Part I); (X- 


Ref: S. 302). Criminal Appeals Nos. 64. 


and 132 of 1966, D/- 28-2-1968 (Madh 
Pra) Reversed. (Para 7) 


Mr. R. L. Kohli, Advocate, for Ap- 
pellant; Mr. M. N. Shroff, Advocate 
for Mr. I. N. Shroff, Advocate, for Res- 
pondent. 


, The Judgment of =he 
delivered by 


HEGDE, J.: Vidhya Singh, the ap- 
pellant was a Gram Sewak with his 
headquarters at Bamor Kalan. On De- 
cember 28, 1965, he was on his way 
from Bamor Kalan to another vil_age. 
At about 2 p.m. when he was passing 
through the village Akoda he found 
Laxmichand (P. . 1) and Babu 
Lal (P. W. 6) sitting on the Dehlsen of 
one Mulla and chatting. He asked 
Laxmichand to give him some water 
for drinking. Laxmichand asked F. W. 
19 Kishanlal to bring some water for 
him. Kishanlal brought some water 
and kept it on the verandah. The ap- 
pellant drank that water. Uptill this 
stage there is no dispute. The further 
case of the prosecutior: is that the ap- 
pellant filthily abused Laxmichand for 
not getting the water himself; Laxmi- 
chand abused him bac; then he pick- 
ed up a stick which was lying there 
and beat Laxmichand on his arm as a 


*(Cri. Appeals Nos. 64 and 132 of 1966, 
D/- 28-2-1968 — Madh. Pra.) 
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result of which the arm of Laxmichand 
was fractured; on receiving the blow 
Laxmichand raised a hue-and cry and 
at that stage several persons including 
the deceased Moti, P. W. 2 Mahavir 
Prasad, P. W. 3 Bharose and one Bhag- 
wandas went to his help; at that stage 
it is said that the appellant stabbed 
Moti, Mahavir Prasad, Bharose and 
Bhagwandas and thereafter fled from 
the place; later he was caught in the 
village Mundri by some of the resi- 
dents of Mundri and at that place he 
was assaulted. 


2. At this stage it is convenient 
to note the plea of the accused. His 
case. is that when he asked for water 
Laxmichand abused him. He return- 
ed the abuses. Then there was a scuffle 
between the two and at that stage he 
picked up a stick lying nearby and 
gave one blow to Laxmichand. On 
receiving that blow Laxmichand raised 
a hue and cry and on hearing his cries 
several persons including Moti, Maha- 
vir Prasad, Bharose and Bhagwandas 
came rushing. Some of them were 
armed. Fearing that they would as- . 
sault him he began to run. They chas- 
ed him and = surrounded him and 
assaulted him. Fearing that his life 
was in danger he took out his knife 
and waved the same. 


3. Tt is established by medical 
evidence that Laxmichand’s arm had 
been fractured. It is also proved that 
Moti had sustained an incised punctur- 
ed wound, 3” x I” oval in shape and 
transverse in direction on the left side 
of chest, 6” above the crease of loin in 
the mid-axiliary line. According to 
the medical evidence the injury sus- 
tained by Moti was sufficient in the 
ordinary course to cause death. Moti 
had died almost instantaneously. Maha- " 
vir Prasad had sustained a stab wound 
1” x 1/2” x 3” on the back of left lower 
chest. He had also sustained an incis- 
ed wound 1/2” x 1/8” x 1/8” on the 
left loin. In addition he had sustain- 
ed an incised wound 1/4” x 1/6” x 1/6” 
on the back of the left chest. Bhag- 
wandas also appears to have sustained 
certain injuries. The appellant had 
also sustained several injuries. He had 
sustained two lacerated wounds. His 
left ulna was fractured. He also suf- 
fered subconjunctival haemorrhage on 
lateral half of left eye. He sustained 
two bruises and clotted blood was pre- 
sent in the left nasal cavity. 
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4, There was no previous enmity 
between the injured persons and the 
accused. 


5. The appellant was tried for 
offences under Ss. 302, 307, 324 and 
325, I. P.C., The trial court held him 
guilty of offence under S. 304, Part I 
for the injury caused to Moti and for 
that offence he was sentenced to suffer 


rigorous imprisonment for five years. - 


He was further found guilty of an 
offence under S. 325, I. P.C. for the 
injuries caused to Laxmichand and for 
_ that offence he was sentenced to rigo- 
rous imprisonment for one year. He 
was also found guilty under S. 308, 
I. P. C. for the injuries caused to Maha- 
vir Prasad and for that offence he was 
sentenced to suffer rigorous imprison- 
ment for one year. The several sen- 
tences imposed on him were ordered 
to run concurrently. Both the appel- 
lant as well as the State appealed 
against the decision of the trial court. 
The High Court dismissed the appeal 
of the appellant but allowed that of 
the State. In the result it convicted 
the appellant under S. 302, I. P.C. for 
causing the death of Moti and for that 
offence sentenced him to suffer impri- 
sonment for life. It further convicted 
him under S. 307 for attempting to 
cause the death of Mahavir Prasad and 
for that offence it sentenced him to 
suffer rigorous imprisonment for five 
years. For the injuries caused to 
Bharcse and Bhagwandas it convicted 
him under S. 324, I. P. C. and sentenced 
him to suffer rigorous imprisonment 
for six months. All the sentences were 
ordered to run concurrently. There- 
after this appeal was brought after 
obtaining special leave. 


6. Both the trial court as well 
as the High Court have accepted the 
prosecution case as to the circum- 
stances under which the incident com- 
menced. In our opinion neither the 
prosecution nor the accused have come 
out! with the truthful version as to 
how the incident commenced. Admit- 
tedly the accused had no enmity with 
any of the injured persons. Therefore 
it is unbelievable that merely because 
Laxmichand did not get the water 
himself but asked another person to 
bring water could have afforded any 
reason for the appellant to abuse Lax- 
michand. Similarly we are unable to 
believe the version of the accused that 
Laxmichand abused him merely because 
he asked for some water. The ver- 
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sions given by the prosecution as well 
as the accused do not accord with hu- 
man- probabilities. We think that on 
this part of the case neither side has 
placed before the court the true facts. 
But there is no gainsaying the fact that 
after the appellant and Laxmichand 
abused each other, the appellant pick- 
ed up a stick and assaulted Laxmi- 
chand as a result of which Laxmi- 
chand’s arm got fractured. It is clear 
from the evidence on record and from 
the circumstances of the case that the 
appellant was a high-strung type. As 
regards the assault on Laxmichand 
there is clear and convincing evidence. 
Therefore the trial court as well as the 
High Court were right in convicting 
the appellant under section 325, I. P. C. 


7. Now coming to the injuries 
caused to the other persons, the pro- 
secution version is that when Moti, 
Mahavir Prasad, Bharose and Bhag- 
wandas came to the rescue of Laxmi- 
chand, the appellant stabbed all of 
them. The version of the appellant is 
that on hearing the cries of Laxmi- 
chand, Moti, Mahavir Prasad, Bharose, 
Bhagwandas and others came rushing 
to the scene and they tried to catch 
hold of him; they also assaulted him 
and at that stage fearing that his life 
was in danger, he took out his knife 
and waved the same. It is admitted) 
that the accused had sustained several 
injuries. Some of them are fairly seri- 
ous injuries. The prosecution version 
is that those injuries were inflicted on 
him by the villagers at Mundri when 
they tried to catch him there. On this 
point, there is no reliable evidence. 
None of the witnesses from Mundri 
village supported that version. The 
probabilities of the case are in favour 
of the version given by the appellant. 
It is most likely that when the appel- 
lant assaulted Laxmichand, the villa- 
gers wanted to catch hold of the ap- 
pellant and it is also not unlikely that 
jin the heat of the moment they assault- 
ed him. It must also be remembered 
that the appellant was a stranger to 
the village and there is nothing sur- 
prising if the sympathies of the villa- 
gers were with the co-villagers who 
had sustained injuries at the hands of 
the appellant. In assessing the value to 
be attached to the evidence of the 
type with which we are concerned, 
the courts have to rely more on hu- 
man probabilities than on the asser- 
tions of the witnesses. It is least like- 
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Iy that merely because Moti or Maha- 
vir Prasad or others came and asked 
the appellant not to assault Laxmi- 
chand, he would have taken out his 
knife and plunged the same on those 
persons. It is probable that wher. the 
appellant was encircled and assaulted 
he in the heat of the moment and tear- 
-Jing that he might be dealt with serere- 
ly went on attacking those who en- 
circled him. In our opinion, the learn- 
ed trial judge was right in opinirg 
that the appellant attacked Moti, Maha- 
vir Prasad, Bharose end Bhagwandas 
when they tried to caich him. We are 
inclined to go further and hold that 
the accused is likely to have susteined 
the injuries noticed on his person when 
the villagers tried to catch him and 
disarm him. Under those cireum- 
stances the learned trial judge was jus- 
tified in coming to the conclusion that 
the accused had a right of self-detence 
but that he exceeded that right. The 
High Court failed to take an overall 
view of the case. Tha right of selz- 
defence is a very valuable right It 
has a social purpose. That right srould 
not be construed narrowly. 

For the reasons mentioned 
above we allow this appeal, set aside 
the judgment of the High Court and 
restore that of the trial court. 

Appeal allowed. 


AIR 1971 SUPREME COURT 1359 
-7 (V 58 C 387) 
(From: Bombay)". 
C. A. VAIDIALINGAM AND A N. 
l RAY, JJ. 

The State of Maharashtra (In both 
the Appeals), Appellant v. 1. Laxman 
Ambaji and another (In C. A. No. 
2531 of 1966) 2. Syei Ahmed and 

another (In C. A. No. 2533 of 1966), 
ondents. 
secs Appeals Nos. 2531 and 2533 
of 1966, D/- 20-4-1971. 


(A) Tenancy Laws — Hyderabad 
Abolition of Inams ani Cash Grants 
Act, 1954 (8 of 1955), S. 33 — Rela- 
tionship of landlord and tenant zon- 
finued to subsist between 20-7-1955 
when inams were abolished and lands 
vested in the State and 1-7-1960 when 
a notification under S. 1 (3) (b) of the 
Act by Maharashtra Government made 


(Spl. Civil Applns. Nos, 804 and 697 
of 1964, D/- 1-4-1965 — Bom.). 
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the entire Act applicable. (X-Ref: S.3 
(2) (b)) (X-Ref: Tenancy Laws — 
Hyderabad Abolition of Inams (Amend- 
ment) Act (10 of 1956), S. 4). (1965) 67 
Bom LR 521 Approved; Special Civil 
Applns. Nos. 804 and 687 of 1964, D/- 
1-4-1965 (Bom), Affirmed. 
(Paras 15 & 23) 
Though the inams were abolished 
and the lands vested in the State Gov- 
ernment by reason of S. 3 (1) of 1955 
Act the rights and interests of land- 
lord and tenant mentioned in S. 3 (2) 
(b) were preserved by S.33 inasmuch 
as S. 3 (2), clauses (d), (g), (h) and (i) 
did not come into effect until 1-7-1960. 
(Para 15) 
it is because of the continuance of 
the mutual rights and obligations of 
the landlord and tenant that S. 4 of the 
Hyderabad Abolition of Inams 
(Amendment) Act (10 of 1956) recog- 
nised the inamdar “as if he were in 
occupation of the land” for the pur- 
pose of land revenue. (Para 18) 
(B) Tenancy Laws — Hyderabad 
Abolition of Inams and Cash Grants 
Act, 1954 (8 of 1955), S. 6 — Crucial 
date for grant of occupancy rights is 
1-7-1860 when the entire Act came in- 
to effect and not the date of vesting 
of the land in the State on 20-7-1955. 
Special Civil Applications Nos. 804 and 
697 of 1964, D/- 1-4-1965 (Bom), 
Affirmed. (Para 22) 


The relationship of landlord and 
tenant ceased on 1-7-1960. If a tenant 
had surrendered possession prior to 
1-7-1960 and the inamdar accepted 
such surrender and remained in 
possession on 1-7-1960, he would be 
entitled to grant of occupancy rights. 
If the tenant claimed to be in posses- 
sion on 1-7-1960, and the inamdar also 
claimed to be in possession, the Gov- 
ernment will have to ascertain as to 
who was in lawful possession on 1-7- 
1960, for the purpose of grant of occu- 
pancy rights. (Para 22) 
Cases Referred: Chronological Paras 


(1965) 67 Bom LR 521 = 1965 


Mah LJ 881, Dattatraya Sada- 
shiv Dhond v. Ganpati Raghu 
Gaoli 23 
Mr. M. C. Bhandare, Advocate, and 
Mr. Badri Dass, Advocate for Mr. 
S. P. Nayar, Advocate for Appel- 
lant in both the Appeals. Dr. W, S. 
Barlingay, Sr. Advocate, (Mr. A. G. 
Ratnaparkhi, Advocate, with him), for 
oo No. 1 in C. A. No. 2533 of 
i 6 n 
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The Judgment of the Court was 


delivered by 


RAY, J.: These two appeals are by 
certificate from two judgments dated 
1 April, 1965 of the Bombay High 
Court. 

2. Both the appeals turn on the 
question as to whether the relationship 
of landlord and tenant continued to 
subsist between 20 July, 1955 when 
the inams were abolished by and. the 
land vested in the State under the 
Hyderabad Abolition of Inams Act, 
1954 being Act VIII of 1955 (herein- 
after referred to as the 1955 Act) and 


1 July, 1960 when a notification under . 


section 1 (3) (b) of the 1955 Act made 
the entire 1955 Act applicable. 

3. The contention on behalf of 
the State was that when the 1955 Act 
came into existence on 20 July, 1955 
inams were abolished and the land 
vested in the State, and, therefore, the 
relationship between the inamdar land- 
lord and the tenant in respect of the 
inam land ceased. The contention on 
behalf of the inamdar and the tenant 
on the other hand was that though 
inams were abolished and the land 
vested in the State on the coming into 
force of the 1955 Act on 20 July, 1955 
the relationship of inamdar landlord 
and tenant continued upto 1 July, 1960 
because all the provisions of the 1955 
Act did not come into effect until 
1 July, 1960 and those which did not 
come into operation had the effect of 
saving and preserving the relationship 
between inamdar landlord and tenant. 
The High Court upheld the contention 
of the inamdar landlord and the tenant. 

4. The 1955 Act received the 
assent of the President on 16 July, 


1955 and was published in the Hyde 


rabad Gazette Extraordinary on 20 


July, 1955. Under section 1 (3) (a) of | 


the said 1955 Act sections 1, 2, 3 (ex- 
cept clauses (d), (g), (h) and (i) of sub- 
section (2) of section 3). sections 30 to 
34 (both inclusive), section 35 to the 
extent to which it enabled rules to be 
made for the purposes of the aforesaid 
sections, section 36 and section 37 of 
the 1955 Act came into force on the 
date of the publication of the 1955 Act 
in the official Gazette. The other: im- 
portant provision is section 1 (3) (b) of 
the 1955 Act which enacted that the 
rest of the Act “shall come into force 
on such date as the Government may, 
by notification in the official Gazette, 
appoint in this behalf”, 


t 


A.L R. 
5. It may be stated here thaf 


_the shert title of the 1955 Act was 


Hyderabad Abolition of Inams Act, 
1954. By the Hyderabad Abolition of 
Inams (Amendment) Act, 1959 the title 
of the 1955 Act was changed to 
Hyderabad Abolition of Inams and 
Cash -Grants Act, 1954. The amend- 
ment was by reason of the Act being 
made applicable to “cash grants and 
inams in the nature of community 
service, inams and watans” by intro- 
ducing sub-section (2A) in Section 1 
of the 1955 Act. The 1959 Amendment 
Act came into force on 1 July, 1960 by 
a gazette notification dated 3 June 
1960. There was another gazette noti- 
fication on 3 June, 1960 No. HDA- 
1060-IV-(b)-L that in exercise of the 
powers conferred by Clause (b) of sub- 
section (3) of Section 1 of the Hydera- 
bad Abolition of Inams and Cash 
Grants Act, 1954 the Government of 
Maharashtra appointed 1 July, 1960 to 
be the date on which the rest of the 
said Act “shall come into force”, That 
is how all the provisions of the 1955 
Act came into force on 1 July, 1960. 


_ 6 The State relied on Sec- 
tion 3 (1) of the 1955 Act in support of 
the proposition that the inams were 
abolished and the land vested in the 
State, and, therefore, the relationship 
of landlord and tenant came to an end. 


7. It is noticeable tħat Sec- 
tion 3 (2) of the 1955 Act.provided 
“save as expressly provided by or 
under the provisions of the Act and 
with effect from the date of vesting, 
the consequences mentioned in Clauses 
(a) to (i) will ensue.” The important 
clauses in Section 3 (2) of the 1955 
Act are as follows: 


“(b)—All rights, title and interest 
vesting in the inamdar, Kabiz-e-kadim, , 
permanent tenant, protected tenant and 
non-protected tenant in respect of the 
inam land, other than the interests ex- 
pressly saved by or under provisions 
of this Act and including those in all 
communal lands, cultivated and un- 
cultivated lands (whether assessed or 
not), waste lands, pasture lands. 
forests, mines and minerals, quarries, 
rivers and streams, tanks and irriga- 
tion works, fisheries and ferries, shal) 
cease and be vested absolutely in the 
State free from all encumbrances; 


(d) — all rents and land revenue 
including cesses and royalities, accru- 
ing in respect of such inam lands, on 
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or after the date of vesting, shall be 
payable to the State and not to the 
inamdar, and any payment made in 
contravention of this clause shall not 
be valid; 

(g) — the inamdar and any other 
person whose rights have vested in 
the State under Clause (b) shall be 
entitled only to compensation from 
pee Government as provided for in =aAis 

ct; 

(th) — the relationship with 
regard to inam land as between ‘the 
inamdar and kabiz-e-kadim, per- 
manent tenant, protected tenant or 
non-protected tenant shall be’ gx- 
tinguished; 

(i) — the inamdar, ‘kabiz-e-kacim, 
permanent tenant, protected tenant, 
and a non-protected tenant of iram 
lands and any person holding uncer 
them and a holder of an inam, shall 
as against the Government, be entithed 
only to such rights and privileges and 
be subject to such conditions as gre 
provided for under this Act and aay 
other rights and privileges which may 
have accrued to any cf them in the 
inam before the date of vesting 
against the inamdar shall cease and 
shall not be enforceable against the 
Government or the inamdar.” 


8. Among these clauses, Cl. _b) 
which came into effect on 20 July, 1255 
saved from vesting into the State the 
interests expressly saved by or unzer 
the provisions of the Act. As to what 
interests were saved or protected from 
being vested in the State would he 
found in Section 33 of the 1955 Act 
and Clauses (b), (d), (g), (h) and (È of 
Section 3 (2) of the 1955 Act. Sec- 
tion 33 of the 1955 Act is as follows:— 

“Nothing in this Act shall in any 
way be deemed to affect the applica- 
tion of the provisions of the Hyderabad 
Tenancy and Agricultural Lands Act, 
1950, to any inam cr the mutzal 
rights and obligations of an inamiar 
and his tenants, save in so far as the 
said provisions are in any way incim- 
sistent with the express provisions of 
the Act.” 

9. Section 33 therefore provid- 
ed first that the application of tie 
provisions of the Hyderabad Tenanzy 
and Agricultural Lands Act, 1950 to 
any inam was not to be affected by tie 
1955 Act save in so far as the said pro- 
visions were inconsistent with ire 
provisions of the said 1955 Act. Second- 
ly Section 33 saved the mutual rigt-ts 
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and obligations of an inamdar and ħis 
tenant. It would, therefore, follow 
that the combined effect of Clause (b) 
of Section 3 (2) and of Section 33 of 
the 1955 Act is that the mutual rights 
and obligations of the inamdar and 
the tenant were not affected by the 
1955 Act. 


10. The rights and obligations 
of the inamdar would be inter alia to 
receive rent and land rəvenue. The 
rights of the tenant on the other hand 
would be primarily to continue in 
possession of the land and to enjoy 
its income subject to liability to pay 
rent and deliver possession to the 
inamdar in accordance with the provi- 
sions of the Hyderabad Tenancy and 
Agricultural Lands Act, 1950 in so far 
as the same were applicable. 


11. Clauses (d), (g), (h) and (i) 
of Section 3 (2) of the 1955 Act did not 
come into effect on 20 July, 1955. 
Those clauses came into effect only on 
1 July, 1960. These clauses dealt 
with some of the mutual rights and 
obligations of the landlord and tenants 
ye were preserved until 1 July, 


12. Clause (d) deals with rent 
and land revenue including cesses and 
royalties in respect of inam lands on 
or after the date of vesting to be pay- 
able to the State and not to the 
inamdar. In view of the fact that this 
clause was not brought into operation 


-until 1 July, 1960 rent in respect of 


inam land was not payable to the 
State on or after the date of vesting, 
namely, 20 July, 1955 until the com- 
ing into effect of Clauses (d), (g), (h) 
and (i) on 1 July, 1960. 


13. Clause (h) dealt with ex- 
tinction of relationship as between 
landlord and kabiz-e-kadim, perman- 
ent tenant, protected tenant or non= 
protected tenant with regard to inam 
land. Kabiz-e-kadim, permanent 
tenant, protected tenant and non-pro- 
tected tenant are all defined in Sec- 
tion 2 of the Act. Broadly stated, 
they are all different categories of 
tenant. In view of the fact that 
Clause (d) did not come into effect on 
20 July, 1955 it follows that the 
legislative intention was that the rela- 
tionship between inamdar and tenant 
with regard to inam land would con- 
tinue and be not extinguished until 
the provision was made applicable on 
1 July, 1960. 
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14. Clause (i) provided that 
with effect from the date of vesting 
rights and privileges which might 
have accrued to any person in inam 
before the date of vesting against the 
inamdar would cease and would not 
be enforceable against the Government 
or the inamdar. Clause (i) did not 
come into effect until 1 July, 1960 and 
is another illustration of the saving of 
mutual rights and obligations of the 
landlord and the tenant. 


15. It therefore follows that 
though the inams were abolished and 
the land vested in the State by rea- 
son of Section 3 (1) of the 1955 Act 
the rights and interests of landlord and 
tenant mentioned in Section 3 (2) (b) 
of the 1955 Act were preserved by 
Section 33 of the 1955 Act inasmuch as 
Section 3 (2), Clauses (d), (g), (h) and 
(i) of the 1955 Act did not come into 
effect until 1 July, 1960. 


16. Clause (b) of Section 2 „of 
the 1955 Act defined the expression 
“date of. vesting’. The Hyderabad 
Abolition of Inams (Amendment) Act, 
1956 (Act 10 of 1956) (hereinafter 
called the 1956 Amendment Act) which 
was deemed to have come into force 
on 20 July, 1955 provided as follows:— 


“Notwithstanding anything con- 
tained in the principal Act, with effect 
from the date of publication of that 
Act in the official Gazette and till the 
commencement of the provisions 
mentioned in Clause (b) of sub-section 
(3) of Section 1 of that Act, the full 
fand revenue, payable in respect of 
every inam abolished and vesting in 
the Government under Section 3 of 
that Act, shall be recovered from the 
finamdar of such inam as if he were 
the occupant of such land and, on the 
commencement of the said provisions 
of that Act, it shall be recovered | in 
accordance ‘with those provisions.” 


17. Section 4 of the 1956 
Amendment Act provided for recovery 
of land revenue from the inamdar 
with effect from the date of publica- 
tion of the 1955 Act, namely, 20 July, 
1955. Section 4 of the 1956 Amend- 
ment Act was to remain effective and 
operative till the commencement of 
the provisions mentioned in Section 1 
(8) (b) of the 1955 Act, namely, 1 July, 
1960. Section 4 of the 1956 Amend- 
ment Act provided for recovery of 
land revenue from the inamdar as if 
he were the occupant of such land, 
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The words “as if he were the occupant 
of such land” indicate that the inamdar 
was to be treated in possession of the 
inam. This was necessary because the 
grant of occupant rights mentioned 
in Sections 5 and 6 of the 1955 Act 
did not come into effect until 1 July, 
1960. The dominant idea was to con- 
tinue the,relationship of Jandlord and 
tenant in respect of the inam land 
and to look to the inamdar only for 
land revenue by treating him to be an 
occupant. 


18. Sections 4, 5, 6, 7 and 8 of 
the 1955 Act deal respectively with 
registration of inamdars, kabiz-e- 
kadim, permanent tenants, protected 
tenants and non-protected tenants as 
occupants. These occupancy rights 
under Sections 4 to 8 could not be 
granted before 1 July, 1960 when those 
sections came into force. Up to 1 July, 
1960 the mutual rights and obliga- 
tions of the landlord and the tenant 
were preserved by providing inter alia 
in Section 33 of the 1955 Act, the ap- 
plication of the Tenancy Act. Again, 
after the abolition of the inams by 
the 1955 Act the right of the landlord 
to be in. possession was preserved. 
Similarly, the right of the tenant to 
continue in possession was preserved. 
Neither the right of the landlord nor 
the right of the tenant was any right 
which flowed from any authority or 
grant of the Government. These rights 
emanated from the protective provi- 
sions of the statute. It is because of 
the continuance of the mutual rights 
and obligations of the landlord and 
the tenant that Section 4 of the 1956 
Amendment Act recognised the inam- 
dar “as if he were in occupation of 
the land” for the purpose of land re- 
venue. This liability of the inamdar 
to pay land revenue was provided in 
order to enable the inamdar to enjoy 
all his rights including that of reve- 
nue in the inam land. 


19. It may also be noticed here 
that although the scheme of the 1955 
Act was to abolish the inams and to 
vest the land in the State, there was 
no provision in the Act empowering 
the Government to resume possession. 
The relationship between inamdar and 
his tenant came to an end on 1 July, 
1960 when the State by reason of the 
coming into force of Sections 4 to 8 
of the 1955 Act granted occupancy 
rights to persons mentioned in those 
sections. 
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20. In Civil Appeal No. 2531 of 
1966 respondent No. 2 Gajya was 
inamdar of survey No. 22 measuring 
28 acres15 gunthas situated at Azam- 
bag Village, Taluka Gangakhed at 
Hyderabad. Respondent No. 1, Lax- 
man claimed to be a tenant on the tasis 
of the lease executed by respondent 
No. 2 on 9 April, 1950. After 1 July, 
1960 the Tahsildar of Gangakhed took 
necessary steps to confer the cecu- 
pancy rights on respondent No. < in 
regard to the said land as he was in 
possession of the land on the date of 
vesting, namely, 20 July, 1965. Res- 
pondent No. 1 objected to the same and 
claimed that he was entitled to the 
occupancy rights under Section 6 of 
the Act as he was lawfully in posses- 
sion of the said land on 1 July, 1360. 
The Tahsildar by his order dated £0th 
October, 1962 rejected the applica-ion 
of respondent No. 1 and conferred the 
occupancy rights on respondent No. 2 
as the latter was in possession of the 
disputed land on the date of vesi.ng. 
Respondent No. 1 being aggrieved by 
the order preferred an appeal to the 
State Government. Th2 appeal was 
dismissed on 24 January, 1964. Ees- 
pondent No. 1 thereafter filed an ap- 
plication under Article 227 of the 
Constitution in the Bombay High 
Court. The High Court by an order 
dated ist April, 1965 set aside 
the order made by the Govern- 
ment and the Tahsildar and re- 
manded the matter to the Tahsildar 
to hear all parties including the inem- 
dar and thereafter decid2 who was law- 
fully in possession of the land or 1 
July, 1960. The High Court took the 
view that the crucial date for confer- 
ment of occupancy rights under the 


1955 Act woud be 1 July, 
1960 when the entire 1355 
Act came into operation and the 


relationship of landlord and tenant 
which was preserved even after the 
date of vesting, namely, 20, July, 1955 
came to an end on 1 July, 1960. 


21. In Civil Appeal No. 2532 of 
1966 respondent No. 1 was the inam- 
dar of three pieces of land measuring 
in all 89 acres and 37 gunthas situated 
at village Paranda, Taluka Pararda, 
district Osmanabad. Respondent No. 
2 was the tenant of respondent No. 1 
in respect of those lands and was ir 
possession of those lands on.20 July, 
1955. Sometime in the months of 
May and June, 1956 respondent No. 2 
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voluntarily surrendered his tenancy 
rights in the land to respondent No. 1. 
The surrender was accepted by the 
inamdar. The possession of the land 
was delivered to respondent No. 1. 
After the coming into effect of the 
entire 1955 Act on 1 July, 1960, the 
Tahsildar notified that respondent No. 
2, the tenant was entitled to occupancy 
rights under the provisions of the 1955 
Act. Respondent No. 1 objected and 
claimed that he was entitled to the 
occupancy rights of the land under 
Section 6 of the 1955 Act as he was 
lawfully in possession of the land on 
1 July, 1960 and the respondent 
No. 2 had surrendered his tenancy 
rights in 1956. The Tahsildar by his 
order dated 30 June, 1963 conferred 
the occupancy rights on respondent 
No. 2, the tenant as he was in posses- 
sion on 20 July, 1955. Respondent 
No. 1, the inamdar preferred an appeal 
to the State Government. The State 
Government rejected the appeal on 
24 January, 1964. The inamdar there- 
after made an application to the 
Bombay High Court under Article 227 
of the Constitution. The High Court 
by an order dated 29 March, 1965 held 
that the material date for the purpose 
of grant of occupancy rights was 1 
July, 1960 and not the date of vesting 
of the land in the State on 20 July, 
1955. The High Court further held 
that on 1 July, 1960 the inamdar was 
lawfully in possession of the land. 
The High Court directed that the Gov- 
ernment shouid recognise the inamdar 
as occupant under Section 6 of the 
1955 Act. 


22. The High Court was right 
in both the orders. The crucial date 
for grant of occupancy rights under 
the 1955 Act is 1 July, 1960 when the 
entire 1955 Act including in particu- 
lar the provisions regarding grant of 
occupancy rights and Clauses (d), (g), 
(h) and (i) of Section 3 (2) of the 
1955 Act came into effect. The Gov- 
ernment became entitled to the posses- 
sion of the land. The Government 
became entitled to grant of occupancy’ 
rights. The relationship between land- 
lord and tenant ceased on 1 July, 1960. 
If any tenant had surrendered posses- 
sion prior to 1 July, 1960 as happen- 
ed in Civil Appeal No. 2533 of 1965 
and the inamdar accepted 














1960 the inamdar would be entitled tol 
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grant of occupancy rights. On the 
other hand, if the tenant claimed to be 
in possession of the land as in Civil 
Appeal No. 2531 of 1966 on the rele- 
vant date 1 July, 1960 and the inamdar 
also claimed to be in possession, the 
Government will have to ascertain as 
to who was lawfully in possession on 
the material date 1 July, 1960. 

23. The Bombay High Court in 
Dattatraya Sadashiv Dhond v. Ganpati 
Raghu Gaoli, (1965) 67 Bom LR 521, 
held that the relationship of landlord 
and tenant continued upto 1 July, 
1960. Weare in agreement with the 
decision on that point. 

24. For these reasons the ap- 
peals fail and are dismissed with costs, 
as of one hearing fee. 

- Appeals dismissed. 


AIR 1971 SUPREME COURT 1864 
(V 58 C 388) 
(From: Punjab and Haryana)" 
C. A. VAIDIALINGAM AND 
A. N. RAY, JJ. 

l Mukhtiar Singh, Appellant v: 
State of Punjab, Respondent. 

Criminal Appeal No. 171 of 1970, 
D/- 13-4-1971. 

Penal Code (1860), Section 302 — 
— Where in a case of murder by 
shooting, a rifle and some cartridges 
were recovered from the house of the 
accused and sent to Forensic Science 
Laboratory the expert of which on ap- 
plying different tests stated in evi- 
. dence that the crime cartridges were 
‘fired from the rifle seized from the ac- 
cused and the number of magazine 
chamber on the rifle was the same as 
that mentioned in the report of the 
Laboratory the evidence could not be 
disbelieved. (Para 8) 

Mr. A. S. R. Chari, Sr. Advocate, 
(Mr. R. K. Bhatt, Advocate, with him), 
for Appellant; Mr. V. C. Mahajan, 
Advocate for Mr. R. N. Sachthey, 
Advocate, for Respondent. ` 

The Judgment of the 
delivered by 

RAY, J.: — This is an appeal by 
special leave from the judgment dated 
26 May, 1970 of the High Court of 
Punjab and Haryana convicting the 


*(Criminal Appeal No. 152 and Murder 
Ref. No. 12 of 1970, D/- 26-5-1970 
— Punj and Haryana.) 
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Court was 
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appellant under Section 302 of the 
Indian Penal Code on two counts and 
under Section 307 of the Indian Penal 
Code and confirming the sentence of 
death passed on the appellant by the 
Sessions Court. 


There were seven accused. 
All of them were tried for the murder- 
ous assault on Charan Singh. The 
Sessions Court acquitted five accused 
and one of the accused had died pre- 
vious thereto, The Sessions Court 
convicted the appellant. ` 


3. It is not necessary to refer 
to the facts of the prosecution case 
because counsel for the appellant 
raised only two contentions. First, 
that the cartridges which were re- 
covered from the spot were not fired 
from the rifle which was recovered 
from the possession of the appellant. 
Secondly, that the number of magazine 
in the report of the forensic expert 
was not to be found in the rifle re- 
covered from the possession of the ap- 
pellant. 

4. The recovery of rifle from 
the possession of the appellant was 
spoken to by Gurdial Singh, P. W. 6 
He went to the police station for 
securing his gun licence. In his pre- 
sence the Assistant Sub-Inspector 
interrogated the appellant. The ap- 
pellant then disclosed that he had kept 
concealed a rifle under a heap lying 
in his house. The prosecution witness 
stated that the appellant was taken 
to the village Ranivilla. The rifle was 
recovered from under the heap at the 
appellant’s house. Five live cartridges 
were also recovered along with the 
rifle, 

5. The other material evidence 
was that of Kartar Singh, P. W. 7. He 
said that two empty cartridges, one 
live cartridge and one missed cartridge 
were taken into possession from the 
roof of the house of accused Baghail 
Singh. On the Baisakhi day 13 April, 
1969 Mangal Singh deceased, his 
brother Buta Singh deceased, his son 
Charan Singh, his wife Basant Kaur 
and others were present at his house. 
Some of those present there returned 
from, Chola Sahib where they had 
gone to see the Baisakhi fair. In the 
twilight they heard some shouts and 
Mangal Singh’s son saw the 
appellant armed with a rifle, and 
the other accused armed with weapons 
and arms. Accused Hardial Singh and 
Baghail Singh were standing on the 


1971 S. T. Khimchend v. Y. Satyam (Ray J.) (Prs. 5-8)-{Prs. 1-2] S. C. 1865 


roof of verandah which adjoined the 
house of Mangal Singh. Finding zhat 
the other accused could not enter the 
house of Mangal Singh as the door was 
chained, accused Baghail Singh and 


Harbans Singh shouted to the other ac-. 


cused to come to the roof, The ap- 
pellant and Mota Singh went to the roof 
of Baghail Singh. Charan Singh, Mangal 
Singh, Mohinder Singh, Buta Singh 
and Gurdial Singh requested the ap- 
pellant not to be aggressive. The ap- 
pellant fired and hit Charan Singh. 
The appellant fired again and hit Buta 
Singh. The appellant fired yet an- 
other shot that hit Mangal Singh. 
Buta Singh and Mangal Singh died and 
Charan Singh was badly injured. The 
Sub-Inspector of Polic2 who prepared 
the inquest report took into possession 
blood-stained earth frcm the spot and 
from the roof of Baghail Sirgh’s 
house he picked us two empty 
cartridges, one missed cartridge and 
one live cartridge. 


6. The cartridges were sert to 
the Forensic Science Laboracory. 
There is the evidence of Dr. į. K. 
Sinha and his report is marked Exaibit 
P-21. He said that two sealed parcels 
were receivéd in the laboratory o2 12 
May, 1969. One of the sealed parcels 
contained one 303 bore rifle marked 
‘A’ by him. That is the rifle received 
from the appellant. The second sealed 
parcel contained two 303 fired crime 
cartridge cases and one 303 mssed 
cartridge. His evidenze was that the 
two fired crime cartridges had peen 
fired through the 303 rifle. His 
opinion about the missed cartridge 
was that the firing pin impression on 
the missed cartridge tallied with the 
jfiring pin impression of the 303 rifle 
marked ‘A’, He examined the two 
fired test cartridges. He also examin- 
ed the test cartridges under a zom- 
parison microscope for  indiv-dual 
characteristic markings present on 
them. He compared the same with 
individual characteristic markings pre- 
sent on the fired or crime cartridges. 
On comparison he found that the fir- 
ing pin marks present on the test 
cartridges tallied with the firing pin 
marks present on the crime cartridges 
in their individual characteristics. Dr. 
Sinha said that the fired cartr-dges 
were fired through tihe rifle merked 
‘A’ and could not have been fired from 
any other rifle even o7 the same make 
and bore because every firing pir has 


its own individuality. He took photo- 
micrograph which showed some of 
the similar individual characteristics. 

The rifle was under a seal- 
ed cover. It was opened in this 
Court. The magazine chamber was 
found to have the same number as in 
the report Exhibit P. 10. The sub- 
mission on hehalf of the appellant that 
there was difference between the 
number of the rifle in the magazine 
chamber and in the report was there- 
fore not acceptable. i 
, ; The entire evidence was 
rightly believed by the High Court. 
The High Court correctly confirmed 
the capital sentence. The appeal fails 


and is dismissed. 
Appeal dismissed. 


AIR 1971 SUPREME COURT 1865 
(V 58 C 389) 
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C. A. VAIDIALINGAM AND 


. A. N. RAY, JJ. 
Sait Tarajee Khimchand and 
others, Appellants v.  Yelamarti 


Satyam and others, Respondents. 


Civil Appeal No. 2255 of 1966, ` 
with Civil Misc. Petn. No. 2452 of 
1971, D/ 19-4-1971. 


Civil P. C. (1908), Order 13, R. 4 
— Mere marking of a document as an 
exhibit does not dispense with its 
proof — (X-Refi.: — Evidence Act 
(1872), Section 61). (Para 15) 

Mr. M. Natesan, Sr. Advocate, 
(Mr. K. Jayaram, Advocate, with 
him), for Appellants Nos. 1 to 6 and 
8 and 9; Mr. K. R. Chaudhuri, Advo- 
cate, for Respondent No. 1. l 

The Judgment of the Court was 
delivered by 

RAY, J.: — This is an appeal by 
certificate from the judgment dated 
13 January, 1964 of the High Court of 
Andhra Pradesh modifying the decree 
passed by the Subordinate Judge on 
27 November, 1958 and allowing the 
appeal from the decree by giving the 
defendants credit for the payment of 
Rs. 19,000/- on 31 December, 1953 
towards the mortgage bond. 

2. The appellants are 
plaintiffs. The first appellant 


*(Appeal No. 205 of 1959 and Cross 
P D/- 13-1-1964 — Andh 
ra. 
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registered firm and the other appel- 
Tants are its partners. The defendants 
Nos. 1 to 4 were the principal defen- 
dants and sued as mortgagees. Defen- 
dants Nos. 5 and 6 were partners of 
the plaintiff’s firm’ who had retired. 
Defendants Nos. 7 and 8 were the 
subsequent mortgagees. Eventually, 
some of-the heirs and legal repre- 
sentatives of the plaintiff's partners 
were brought on the record of the 
suit. They were numbered plaintiffs 
6 to 10. 

3. The appellants instituted 
the suit for the recovery of 
Rs. 27,995-11-0 with further interest 
and costs on the basis of a mortgage 
bond dated 1 January, 1948 executed 
by the first defendant and his sons 
defendants 2 to 4 in favour of the 
plaintiff firm. The principal sum 
‘secured Rs. 17,500/- was repayable 
with compound interest at 1% per 
mensem with half-yearly rests. The 
plaintiff firm after giving credit to 
the defendants for the sums paid 
towards the loan on the mortgage deed 
claimed the sum of Rs. 27,995-11-0 
and interest. The plaintiff firm in 
paragraph 8 of the plaint further 
alleged that on 12 January, 1955 the 
first defendant acknowledged in writ- 
ing on the mortgage bond liability for 
about Rs. 26,000/- and odd then found 
due while endorsing the payment in 
part for a sum of Rs. 410/-. 


4, Defendants Nos. 1 to 4 ap- 
plied to the Court- for examination 
and scrutiny of the mortgage bond on 
two grounds. First, defendants Nos. 1 
to 4 alleged that besides the pay- 
‘ments mentioned in the plaint, the 
defendants had made a payment of 
Rs. 19,000/- to the plaintiffs on 31 
December, 1953 and the same was 
endorsed on the second page of the 
mortgage bond and the plaintiffs had 
not given the defendants credit for 
the same. The second ground was that 
the alleged acknowledgement of 
Rs. 26,000/- by the defendants was not 
correct. The defendants alleged that 

they acknowledged liability for 
Rs. 2600/2 being the balance of the 
amount then due under the bond. 

5. The plaintiffs filed a counter- 
affidavit alleging that the defendants 
1 to 4 had not paid Rs, 19,000/- on 
31 December, 1953 and the allegation 
that the payment was endorsed on the 
second page of the mortgage bond was 
not true. The plaintiffs further alleg- 
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ed that the defendants 1 to 4 had ac- 
knowledged a debt of Rs. 26,000/- and 
not Rs. 2600/-. 


6. Defendants 1 to 4 were al- 
Iowed to examine and scrutinise the 
mortgage bond before the Sheristadar 
on notice to the plaintiffs. The defen- 
dants 1 to 4 filed a written statement 
as follows. They admitted execution 
of the mortgage bond and receipt 
of the consideration. They made 
a payment of Rs. 19000/- on 
31 December, 1953 to the plaintiffs. 
The first defendant had endorsed on 
the mortgage bond the said payment 
of Rs. 19,000/- on the reverse side of 
the first page of the mortgage bond. 
On inspection it appeared that the 
Plaintiffs rubbed the said endorsement 
with regard to the payment of Rupees 
19,000/-, and after obliterating the said 
endorsement the plaintiffs wrote an 
endorsement in Marwari language over 
the said rubbed portion. The plain- 
tiffs did not file a true translation of 
the said endorsement in Marwari. The 
over-writing was visible on the docu- 
ment itself, The writing in Marwari 
was done with a view to covering up 
the endorsement made by the defen- 
dants with regard to payment. The 
plaintiffs wilfully and deliberately 
tampered the endorsement made by 
the defendants with regard to ack- 
nowledgement of liability for Rupees 
2600 into a liability for Rs. 26000/-. 


7. The plaintiffs thereafter fil- 
ed a statement in reply. The plain- 
tiffs denied that the first defendant 
made any payment of Rs. 19,000/- on 
31 December, 1953 and further that 
the first defendant made any endorse- 
ment with regard to payment of Rupees 
19,000/-. In the second place the plain- 
tiffs. alleged that the first defendant 
on 12 January, 1955 made an endorse- 
ment on the mortgage bond acknow- 
ledging a debt of Rs. 26,000/-. Third- 
ly, the plaintiffs alleged that the plain- 
tiffs did not rub any endorsement of 
payment of Rs. 19,000/- as alleged by 
the defendants but the plaintiffs wrote 
in Marwari language on the mortgage 
bond as follows: 

“Simple Mortgage Bond dated I~ 
1-48 for Rs. 17,500/- in words Rupees 
Seventeen thousand five hundred exe- 
cuted by Yelamarty Satyam alias Sat- 
teyya, Poleswararao, Chennarao, Nara- 
yanamurthi of Rajamundry on Posh- 
wad Punchami of the year two thou- 
sand four”. 
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Tt may be stated there that the trans- 
lation of the Marwari writing as set 
out in the written statement was dif- 
ferent to the translation referred to by 
the Court as Ex. B-3 which will be 
referred to later on. i 


8. On these pleadings the two 
principal questions in controversy be- 
tween the parties were first whether 
the first defendant made a paymert of 
Rs. 19,000/- on 31 December, 1953 and 
made an endorsement on the mortgage 
bond in respect of the said payment, 
secondly, whether the defendants on 
12 January, 1955 ackrowledged kabi- 
lity for Rs. 26,000/- as alleged by the 
plaintiffs or for Rs. 2500/- as alleged 
by the defendants. 


© 9 The plaintiffs’ case was that 
on 12 January, 1955 the first defen- 
dant approached the plaintiffs for a 
further loan for depositing a certain 
amount in the Subordinate Judges’ 
Court at Rajahmundry 
aside a sale of some of his property. 
The plaintiffs refused to give any fur- 
ther loan as the amount due on the 


mortgage had become a large sum. The. 


plaintiffs then took oct the document 
and found out the amount due on the 
bond. The plaintiffs found outa writ- 
ing in Telugu languag2 in an untsual 
place on the second page of the first 
sheet, which he could not decipher. 
One of the plaintiffs was apprised that 
the first defendant hai meddled with 
the document. On being questioned by 
the plaintiff the first defendant confess- 
ed that he dishonestly wrote the en- 
dorsement, sometime previously when 
the first defendant tock the document 
from the plaintiffs for purposes of 
making a copy of the schedule for his 
immediate use. The partner of 
the plaintiff firm thereupon trrea- 
tened that he would launch cri- 
minal case. The first defendant there- 
upon apologised and begged the p_ain- 
tiff not to proceed further. The first 
defendant hurriedly rubbed off the en- 
dorsement. The said plaintiff ‘hen 
insisted that the said defendant should 
make an endorsement of the amount 
due on that date. The defendants 
thereupon on the same day 12 January, 
1955 acknowledged the liability ta the 
extent of Rs. 26000/- and odd. The 
necessity for endorsing the acknow- 
ledgement of liability was because the 
first defendant borrowed on 12 Janu- 
ary, 1955 Rs. 1500/- from ancther 
firm of some of the plaintiffs for de- 
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positing a sum into the court and out 
of that sum of Rs. 1500/- the first de- 
fendant made a payment of Rs. 410/- 
to the plaintiffs towards the mortgage 
amount. 

19. The original mortgage deed 
with regard to the rival cases as to the 
alleged endorsement for payment of 
Rs. 19,000/- indicates that there has 
been erasing and rubbing off and an 
endorsement in the Marwari script has 
been made on the identical place 
where there has been rubbing off. The 
endorsement in Marwari script Ex-B-3 
is as follows: 

“17,500 Today Amavasya day 
Rs, 17,500 (in words rupees seventeen 
thousand five hundred) Yelamarti Chin- 
hayya, Jajan Satyam, Someswar Rao, 
Sinna Rao, Enkatanarayan Moorthy at 
the rate of 101 he will pay 1-1-48 year 
2004 rupees quantity 101 year 2004 5th 
of P A H O ie. 1-1-1948". 


11. The second feature on the 
writing of the mortgage deed is in res- 
pect of the rival contentions as to ack- 
nowledgement of liability. The writ- 
ing is in Telugu. The digits are in En- 
glish. The endorsement Ex. A-2 reads 
as follows: 

“Towards the amount of Rupees 
2600-0-0 being the amount of principal 
and interest accrued upto this day, a 
sum of Rs. 410/- (in words rupees four 
hundred and ten) is the amount settl- 
ed to be adjusted from out of rent pay- 
able by you to us. 

(Sd/- in Telugu) Yelamurti Satyam.” 


12. The bone of contention be- 
tween the plaintiffs and the defendants 
with regard to the latter endorsement 
Ex. A-2 is that, according to the plain- 
tiffs, it was Rs. 26000/~ which was later 
on tampered into Rs. 2600-0-0 where- 
as, according to the defendants, the 
endorsement was for Rs. 2600-0-0 only. 

13. The two rival cases as to 
endorsements for Rs. 19000/- and 
Rs. 2600/- are inextricably bound up. 
If the finding will be that there was an 
endorsement for payment of Rs, 19,000 
there could not be an acknowledge- 
ment for Rs. 26000/-. 


14, The oral evidence on behalf 
of the defendants was that there was 
payment of Rs. 19,000/- on 31 Decem- 
ber, 1953 and that there was an en- 
dorsement to that effect made by the 
first defendant. The defendants pro- 
ved the payment of Rs. 19,000/- by an 
entry dated 31 December, 1953 in Ex- 
B-6 (a) at p. 184 of the book of ac- 
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count. The first defendant proved the 
books of account and the debit entries. 
The book was maintained in the regu- 
lar course of business and the entry 
was made by Narayan Rao. Exhibit 
B-7 (a) is the debit entry in the ledger 
under the date 31 December, 1953 
showing the payment of Rs. 19,000/-. 
Exhibit B-6 (a) is the daily account 
book showing credit and debit entries. 
In the daily account book Ex. B-6 (a) 
there is debit for Rs, 19,000/- towards 
the principal and interest under the 
mortgage deed. 


15. The plaintiffs wanted to 
rely on Exhibits A-12 and A-13, the 
day book and the ledger respectively. 
The plaintiffs did not prove these 
books. There is no reference to these 
books in the judgments. The mere 
marking of an exhibit does not dispense 
with the proof of documents. It is 
common place to say that the nega- 
tive cannot be proved. The proof of 
the plaintiffs’ books of account became 
important because the plaintiffs’ ac- 
counts were impeached and falsified by 
the defendants’ case of larger pay- 
ments than those admitted by the 
plaintiffs. The irresistible inference 
arises that the plaintiffs books would 
not have supported the plaintiffs. 


16. The other significant fea- 
` ture with regard to the endorsement 
in Marwari script Ex. B-3 is that the 
pleintiff’s evidence is that the first de- 
fendant rubbed the writing and ack- 
nowledged that it was a wrong entry. 
If it were a wrong entry, the most 
obvious thing would have been to ask 
the first defendant to cancel it by his 
own hand and get it signed by him. A 
person who would ask for apology and 
admit a wrong. would comply with 
such a request at once. No such request 
was made. ‘On the contrary, it appears 
that the plaintiff brought into exis- 
tence an endorsement in Marwari 
script. The endorsement has no in- 
trinsic worth because it has neither 
any meaning nor any justification. The 
mortgage amount, the date of the 
mortgage, the amount of interest were 
all mentioned in the deed. Therefore, 
there was no occasion for making an 
entry to that effect. It is established 
beyond any doubt that the plaintiffs 
obliterated the writing made by the 
first defendant and thereon brought 
into existence the writing in Marwari 
seript. The first defendant’s evidence 
_that Rs. 19,000/- was paid on 31 Decem- 


. closely written portions. 


A. I. R. 7 
ber, 1953 is proved first by oral evi- 
dence, secondly contemporaneous 
books of account, and, thirdly, the 


obliteration of the writing which lends 
direct support to the first defendant’s 
evidence that he made an endorsement 
for payment of Rs. 19,000/- on 31 
December, 1953. 


17. The mortgage bond was all 
along with the plaintiff. The plain- 
tiff’s version that the first defendant 
sometime prior to 12 January, 1955 
had taken the mortgage bond for the 
purpose of making a copy and at that 
time made an entry for payment of 
Rs. 19000/-, without the knowledge of 
the plaintiff firm does not find support 
either from conduct of parties or 
course of business dealing. If the 
plaintiff’s version be correct that the 
defendants took the mortgage bond for 
purposes of making a copy it would 
be inexplicable that the plaintiffs 
would not look into the document 
when the defendant would return it. It 
would be the most obvious thing for 
any business man to check that the 
document was in order. It would also 


‘be unbelievable that the defendants 


would take the document for the pur- 
pose of copy and return it to the 
plaintiffs within 15 minutes. The docu- 
ment ran into 6 pages and contained 
It would 
also be strange that the plaintiffs 
would not look into the mortgage bond 
for calculation of interest when 
demanding money of the defendants in 
the year 1954 by notice in writing. We 
shall later deal with the truth of the 
alleged notice of demand. Suffice it to 
say here that the plaintiffs’ case of the 
surreptitious endorsement by the firsf 
defendant of payment of Rs. 19000/- 
is totally -repelled by the document it- 
self and surrounding circumstances. 


18. It appears that the High 
Court in dealing with the endorsement 
fot Rs. 19000/- said “We have to notice 
that the endorsement does not appear 
to have been merely rubbed off, buf 
that it was obliterated effectively by 
other processes probably by the use of 
some chemical. That this is so is ad- 
mitted by the counsel for the plaintiffs- 
respondents. If that were so, the 
story given by the plaintiffs relating 
to erasure cannot be accepted.” Coun- 
sel for the appellant submitted that 
there was no such admission by coun- 
sel for the plaintiff in the High Court. 
We are unable to accept that submis-« 
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sion. If it were the appellant’s case 
that the admission was erroneously 
noticed by the High Court the appel- 
lant should have brought it. to the 
notice of the High Court and the High 
Court would have expressed views 
thereon. This Court would then have 
had the benefit of the views of the 
High Court. There is no such ground 
of appeal. If such a ground had b2en 
taken the respondents would have 
dealt with it. The High Court made 
the observation in the context of deal- 
‘ing with the evidence of.the parties. 
The evidence on behalf of the defen- 
dant was that there was payment of 
Rs. 19000/-. The High Court found 
that an endorsement of payment of 
money was made by the first defen- 
dant. P. W. 9 the second plaintiff 
completely obliterated the endorse- 
ment made by the defendants and did 
not say what the endorsement was. 
The further evidence af P. W. 9 was 
that he asked the first defendant to 
read the endorsement but the lacter 
did not do so, P. W. 9 also said that 
when the first defendant said that he 
committed a blunder P. W. 9 asxed 
him to endorse on that portion of the 
document to the effect. But the-first 
defendant said that it was unnecessary. 
It is utterly unbelievable that a bisi- 
nessman would be content with the 
conduct of the first defendant in not 
reading it and the answer that it was 
unnecessary to make & note in the 
hand-writing particularly when the 
first defendant admitted to have made 
an endorsement by blunder. 


19. The evidence of the dezen~ 
dants. is correct that Rs, 19000/- was 
paid on 31 December, 1953. It will 
. follow that there could not therezore 
be an endorsement on 12 January, 
. 1955 for acknowledgement of liability 
-for Rs. 26000/-. The endorsement on 

12 January, 1955 contains intrinsic =vi- 
dence to nullify the plaintiffs’ version 
that the defendants acknowledged lia- 
bility for Rs. 26,000/-. On behal= of 
the plaintiffs there were three wit- 
nesses. The two attestors deposed zhat 
when the endorsement was made it 
was for Rs. 26,000/- and there was a 
veritical line immediately after the 
figures Rs. 26,000 and that there were 
no dots in between the figures. If that 
were so the amount in figures would 
be Rs. 26000/-. On tke contrary, the 
defendant’s version is that the amount 
was Rs. 2600-0-0/~. A question would 
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arise as to whether there was any 
mutilation of the digits. No such case 
is found in the pleadings. Even after 
inspection of the documents by the 
parties, the plaintiffs did not allege 
that it was tampered by the defen- 
dants. The document was all along in 
the possession of the plaintiffs. When 
the document was produced in court it 
was the plaintiffs’ case that the figu- 
res were Rs. 26000/-. Two witnesses 
were examined on either side. On be- 
half of the plaintiffs there was the evi- 
dence of P. W. 8 Subrahmanyeswara 
Rao. His evidence was that he filed 
the plaint in this suit as counsel of the 
plaintiffs. He saw the mortgage bond 
Ex. A-1 when he filed the plaint. He 
said that he had seen all the endorse- 
ments on the mortgage before it was 
put into court, The endorsement A-2 
when he saw it was for Rs. 26000/- and 
not for Rs. 2600-0-0. As to the other 
endorsement in Marwari script mark- 
ed Ex. B-3 the evidence of the witness 
was that it was in the same condition 
as it was when he saw it before he filed 
it in court. In cross-exarmination P. 
W. 8 said that the instructions given 
by the plaintiffs were that a spurious 
endorsement was scored in the space 
where the endorsement in Marwari 
script Ex. B-3 was made. But he had 
the doubt whether he should mention 
it in the plaint. As to the other en- 
dorsement for Rs. 26,000/- his evidence 
was that after filing the document in 
Court he saw it again before 
putting it in the sealed cover. He then 
found the spraying of ink at the place 
where the figure Rs. 26000/- was 
found at the time when the bond was 
put in the sealed cover. This was an 
equivocal answer. 


20. On behalf of the defendants 
Shri M. Nagabhushnanarao counsel for 
the defendants gave evidence. He said 
that the endorsement marked Ex. B-3 
in Marwari script was in the same 
condition as he saw at the time of 
inspection. A question was put to him 
that if the two dots and the last zero 
were eliminated, it could obviously 
read Rs. 26000 and the witness said 
that it was obvious. The witness was 
then asked as to whose interest it was 
to put the two dots and the last zero. 
The question was objected to by 
counsel for the defendants. Counsel 
for the plaintiffs yet asked as to whe- 
ther it was not obvious that it would 
be in the interest of the defendants to 
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do so. The question was answered by 
the witness as follows:— 

“I understand your question as 
asking for my opinion on the question 
posed by you. In my opinion, it is in 
the interest of both the.mortgagor and 
the mortgagee to have the correct 
figures noted in every type of endorse- 
ment on the mortgage bond.” 

It was highly improper to put such a 
‘question to the counsel who gave evi- 
dence. The plaintiffs did not make any 
definite case as to when and how the 
‘document was tampered and who tam- 


pered it. There was no charge of tam- 


pering against the defendants. In that 
context, counsel for the defendants 
rightly objected to such a question be- 
ing put to the counsel who gave evi- 
dence. Counsel for the appellants 
submitted that the Court should read 
the document and find out that a zero 
was added. In the absence of a charge 
in the pleadings, in the absence of a 
case made in the pleadings, in the ab- 
sence of issues raised in the pleadings, 
in the absence of proof that a zero was 
added by the defendants it would be 
opposed to all rules and principles to 
entertain ‘such a plea. 


21. The defendants’ evidence is 
consistent with the defendants’ payment 
of Rs 19000/-. The other endorsement 
also is proved to be a genuine one for 
Rs. -2600/-. The presence or absence 
of a vertical line makes no difference. 


22. Counsel on ‘behalf of the 
appellants relied on some documents 
consisting of letters and pleadings in 
support of the contention that the 
dccuments indicated that the plain- 
tiff firm made a demand for a sum 
of money which could not ‘be asked for 
by the plaintiffs if the defendants had 
paid Rs. 19000/- on 31 December, 1953. 


23. The first was Exhibit A-40 
a letter dated 1 April, 1954 written by 
the plaintiffs to the defendants. In 
that Karer the mortgage amount of 
Rs. 17500/- was mentioned and it 
referred to payments for the sum of 
‘Rs. 8100/- made by the defendants 
‘from time to time and demand was 
made for the outstanding. This letter 
did not specifically mention the amount 
outstanding but it was said that - the 
implication suggested that the defen- 
dants should have replied stating that 
‘Rs. 19000/- had been paid on 31 De- 
cember, 1953. This letter was not ser- 
wed on the defendants. The plaintiffs 
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cannot therefore rely on that docu- 
ment. 


24. The second document on 
which the plaintiff relied is Ex. A-7 
a letter dated 14 June, 1954. ‘This 
was a letter from the defendants’ law- 
yer to Harakchand Surajmal demand- 
ing rent for a shop occupied by the 
firm of Harakchand Surajmal. The 
firm of Seth Harakchand Surajmal is 
a different firm though Harakchand 
and Surajmal happen to be common 
partners of the plaintiff firm. This 
Tetter is in the first place not inter 
partes, secondly, it is not relevant to 
the mortgage transaction, and thirdly 
it was not shown to the defendant in 
cross-examination. 


' 25, The third document on 
which the plaintiff relied is Exhibit 
A-8 being a letter dated 17 June, 1954 
addressed by the lawyer of the Firm 
Seth Harakchand Surajmal to the de- 
fendant’s lawyer. In that letter there 
is a statement as follows: 

“As regards Rs. 735-0-0 being the 
amount of rent payable for the period 
9-7-1952 to 9-4-1954 your client has 
subsequently asked my client to credit 
the same towards the interest on about 
Rs. 25145-11-0 being the amount of 
principal and interest remaining due 
after deducting the payment of Rupees 
8100-0-0 for which an endorsement has 
been made in respect of the simple 
mortgage deed for Rupees 17500-0-0 
executed by your client in favour of 
my client’s Taraji Khimchand firm on 
1-1-1948”, 

It was said on behalf of the plaintiffs 
that this letter indicated that the 
amount due to the plainiffs from the 
defendants was Rs. 25145/- and 
secondly that the defendants had paid 
Rs. 8160/- towards the mortgage bond 
of Rs. 17500. This letter is again not 
inter partes because the firm of Seth 
Harakchand Surajmal is a different 
firm, from that of the plaintiffs. 
Secondly this letter Exhibit A-8 was 
also not shown to the defendants in 
cross-examination and therefore cannot 
be used against the defendants. Third- 
ly, any statement by a different firm 
has to be proved as a fact. Documents 
donot prove themselves. The contents 
of the document have to be proved. 
The controversy in the present case is 
whether the plaintiff firm has given 
the defendants credit for Rs. 19000/-. 
The answer to that question would 
decide the truth or falsity of the state- 
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ment provided also the statements were 
shown to the defendants. 


26. The fourth document on 
which the appellant relied is Exhibit 
A-41 being a copy of the writ- 
ten statement of Harakchand Suraj- 
mal in suit No. 105 of 1954 
The written statement is dated 7 
August, 1954. Defendant No. 1 was 
the plaintiff in that suit and Seth 
Harakchand Surajmal was the defen- 
dant. This document was relied on by 
the plaintiffs for the statement made 
there that a sum of Rs. 25145/- was 
owed by the defendant No. 1 to Seth 
Harakchand Surajmal. Seth Harak- 
chand Surajmal is a different firm 


27. Exhibit A-42 is an affidavit 
dated 28 July, 1954 made by Seth 
Harakchand Surajmal in the Suit al- 
ed by defendant No. 1 against the firm 
of Seth Harakchand Surajmal. This 
document was relied on for the same 
purpose that a sum of Rs. 25145/- was 
mentioned by Harakchand Surajmal as 
due by the plaintiff there to Harak- 
chand Surajmal. This is an inaccurate 
statement. The transaction was not 
with that firm but a different firm. 
Tt may be that Harakchand and Suraj- 
mal were partners of the plain“iff 
firm. That would not raake the doeu- 
ment admissible. These documeats 
Exs. A-41, A-42, were not shown to de- 
fendant No. 1 at the time of giv-ng 
oral evidence. They were not rele- 
vant to the mortgage transactions. 
These documents would not by them- 
selves prove the truth of the state- 
ments contained therein particularly 
because of the issues in suit. 


28. The High Court rightly up- 
held the contentions of the defendent, 
that the mortgage decree would be 
modified by giving the defendaat’s 
credit for payment of Rs. 19000/- paid 
on 31 December, 1953. 


29. The appeal fails and is dis- 
missed with costs. 


30. C. M. P. 2452 of 1971 is 


dismissed. 
Appeal dismissed. 
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Criminal Appeal No. 245 of 1969, 
D/- 2-4-1970. 

(A) Evidence Acf (1872), S. 24 — 
An extra Judicial confession made 
to one who is not a person in autho- 
rity and which is free from any sus- 
picion as to its voluntary character and 
has also a ring of truth in it is admis- 
sible in evidence against the accused 
and deserves to be acted upon. 

. i (Para 9) 

The fact that, during the investi- - 
gation, the person to whom it was. 
made was himself suspected, because of 
his knowledge derived from the con- 
fession, of being involved in the crime, 
is not a cogent ground for holding that 
he had concocted the confession and 
that the confession was not voluntary 
or true. (Para 9) 


An unambiguous confession, if ad- 
missible in evidence and free from 
suspicion of falsity is a valuable piece 
of evidence possessing a high proba- 
tive force. But in the process of proof 
of a confession the Court must be satis- 
fied that it is voluntary, that it does 
not appear to be the result of induce- 
ment, threat or promise as contemplat- 
ed by the section and the surrounding 
circumstances do not indicate that it is 
inspired by some improper or collate- 
ral consideration suggesting that it 
may not be true. For this purpose the 
court must scrutinise all the relevant 
factors, such as, the person to whom 
the confession was made, the time and 
place of making it, the circumstances 
in which it was made and finally the 
actual words. (Para 9) 

(B) Evidence Act. (1872), S. 27 — 
A fact already discovered from other 
sources cannot be discovered afresh 
even if relevant information is extract- 
ed from the accused. (Para 10) 

(C) Evidence Act (1872), S.. 8 — 
Though the conduct of accused in abs- 
conding immediately after the occurr- 
ence of the offence is relevant evi- 


*(Cri. Appeal No. 111 of 1968 and Cri 
Referred Case No. 2 of 1968, D/- i7- - 
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dence, as indicating to some extent his 
guilty mind, it is not conclusive of that 
fact because even innocent person 
when suspected may be tempted to 
such conduct to avoid arrest. 
` (Para 11) 
Mr. K. M. K. Nair, Advocate at 
State expense, for the Appellant. M/s. 
S, S. Javali and S. P. Nayar, Advocates, 
for the Respondent. 


The Judgment of the Court was 
delivered by 


DUA, J.: The appellant was con- 
victed by the Sessions Judge, Shimoga, 
under S. 302, I. P. C. for the murder 
of one Govindappa, a village postman 
and was awarded capital sentence. He 
was also held guilty of an offence 
under S. 201, LP.C. and sentenced to 
rigorous imprisonment for 7 years. The 
High Court of Mysore confirmed the 
conviction and sentence under S. 302, 
1. P.C. It also upheld his conviction 
under S. 201, I. P.C. but set aside the 
sentence on this court observing. that 
when a person is convicted both under 
S. 302 and S. 201, I. P. C. it is undesira-~ 
ble to pass separate sentences for both 
offences. In this appeal with special 
Jeave the appellant challenges his con- 
veon and sentence under S. 302, 


2. The. appellant was tried, 
along with Laxmamma (accused no. 2) 
wife of the deceased Govindappa and 
her mother Gangamma (accused no. 3) 
wife of late Mylappa. The. two women 
were charged with abetment of mur- 
der and were acquitted by the trial 
court. We are not concerned with them 
in this appeal. Thereis no eye witness 


in the case and the courts below have 


accepted the prosecution story on cir- 
ecumstantial evidence: The question 
before us is whether the circumstantial 
evidence accepted by the courts below 
establishes the murder of the deceas- 
ed by the appellant beyond reasonable 
doubt. The prosecution story may 
now be stated. 


3. The deceased, Govindappa, 
resident of Kommanal village in Shi- 
moga Taluk worked as Extra-Depart- 
mental Delivery Agent in the postal 
department. He was attached to the 
post office at Kommanal’and was in 
common parlance called a postman. G. 
Sangaiah (P. W. 1) resident of village 
Abbalagere worked as an Assistant 
School Teacher in Kommanal. The dis- 
fance between the two villages is 13/4 
miles. P. W. 1 also worked as Branch 


' deceased had delivered to 
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Postmaster in Kommanal, and was call- 
ed Extra Departmental Postmaster. Ac- 
cording to him the duties of the de- 
ceased were to bring the postal bags 
from the M. M. S. Bus on the main 
road .in the morning at about 8.30 a. m. 
and after the bags were opened by 
P. W. 1 to deliver the postal articles ta 
their respective addresses. At about 
4.30 p. m. he would return to the post 
office to take the postal bags to the 
Mail Service Bus. Six villages were 
attached to this post office. The de- 
ceased used to deliver postal articles in 
two groups of three villages each on 
alternate days. On July 21, 1967 at 
about 10 A. M. the deceased received 
the postal articles from P. W. 1 for 
delivering them to the addressees in 
villages Kittadal; Kunchenhalli and 
Bikkonahalli. The articles to be deli- 
vered included two registered letters 
addressed to Krishna Naika and Hala- 
naika of Kittadal. At about 3.30 p. m. 
the deceased returned and told P. W. 1 
that the addressees, having gone to 
their fields, were not. in the village, 
and that he would again try to deliver 
the registered articles to them. The 
deceased took the postal bags from the 
post office for delivery to the Mail bus. 
He did not return to duty thereafter. 
As the deceased had been in the ser- 
vice of the post office for nearly 33 
years, P. W. 1 did not suspect his bona 
fides, On July 22, 1967 P. W. 1 went 
to the house of the deceased but did 
not find him there. Thinking that the 
deceased might have been unavoidably 
held up somewhere P. W. 1 in addition 
to his own duties performed those of 
the deceased as well on that day. On 
July 23, P. W. 1 went to village Kitta- 
dal to inquire about the delivery of the 
registered articles to the addressees. 
There he learnt from Krishna Naika 
(P. W. 15) that on July 21, 1967 the 
him the 
registered article at about 6 p.m. P. W. 
15 on being questioned by the court 
gave the time of delivery to be about 
4p.m. But this difference as to time, 
in the opinion of the trial court, was 
due to the fact that the witness had 
no precise idea of time. After having 
waited for another day on July 24, 
1967 P. W. 1 reported to the Postal 
Inspector, Shimoga Circle about the 
disappearance of the deceased, Exhibit 
P-1 is this report. P. W. 1 informed 
the Postal Inspector of the steps taken 
by him in his search for the deceased. 


1971 


Those steps included the inquiries 
made by him from the addressees of 
the registered letters which had keen 
delivered by the deceased. P. W. 1 
had looked at those registered letzers 
and left instructions for their procuc- 
tion when ‘required. It was further 
reported that the receipts pertaining to 
the delivery of RL. No. 456/Udipi, and 
RL No. 825/Udipi and the visit kook 
had not been returned by the deceesed 
to the post office. A request was made 
by P. W. 1 for the appointment of 
someone in place of the deceased so 
that the registered articles receivec on 
the 24th and 25th July, 1967 be celi- 
vered to their respective addressees. 
The Postal-Inspector was asked to visit 
Kommanal for making the necessary 
arrangements, - This report-reached the 
Inspector, (S. W. Pawar, P. W. 2) on 
July 26, 1967 and he visited Kommenal 
on July 27, 1967. There he collected 
four Panchayatdars and examined 
Laxmamma, the wife cf the deceased. 
The same day he submitted his rerort, 
Ex. P-3, to the Sub-Inspector of .Po-ice, 
Kasba Police Station, Shimoga, attach- 
ing with it a-copy of the report of 
P. W. 1, and also a copy of the state- 
ment of Laxmamma. In this repor: all 
the relevant facts were stated. The im- 
portant thing to be noted about zhis 
report is that according to it the deceas- 
ed had two keys of letter boxes fixed 
at Kunchenhalli 
The duplicate of: thesa locks wəre, 
however, available with P. W. 1. This 
report was sent because, according to 
"P. W. 2, neither the wife of the deceas- 
ed nor anyone else from the village 
had reported to the police about the 
disappearance of the deceased. Wnrile 
investigation into the. fact of disap- 
pearance of the deceas2d pursuant to 
this report was going on, it appears 
that Bheema Naika, (P. W. 3), resident 
of Kommanal while grazing his caitle 
near Ayanoor forest sensed some foul 
smell from a spot near ‘Korakalu’.. On 
going closer, he saw, what appearec to 
“him to be, a human skeleton with Kha- 
khi half pants, Khakhi shirt and belt 
and a pair of chappals. He got fright- 
ened and reported to the village patel 
about what he had seen. As it was 
late in the evening the patel did not 
go to the spot that day. The following 
morning, August 4, 1967, P. W. 3 took 
the patel (Shahkargowca, P. W. 12) 
and some others to the spot and show- 
ed them what he had seen. The patel 
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then reported the matter to the Sub- 
Inspector of Police, Shimoga Taluk 
(Ex. P-11). Investigation then appears 


-to have started for establishing the 


identity of the dead body, the cause of 
his death and, if his death was con- 
sidered to be homicidal, who was the 
offender. As a result of the investiga- 
tion the three accused persons as obser- 
ved earlier, were sent up for trial. 


4. The three questions requir- 
ing consideration by us relate to the 
identity of the dead body represented 
to be of the deceased, the cause of the 
death and whether the appellant has 
committed the murder. In so far as 


- the question of identity is concerned, 


there can hardly be any doubt that the 
skeleton was that of the deceased. The 
Khakhi shirt, Ex. M.O. 1 and the half 
pant Ex. M. O. 2 have been identified 
by P. W. 1 as the uniform given to the 
deceased, The visit book (Ex. M.O. 5) 
is also proved by P. W. 1 to have been - 
delivered to the deceased. The two 
postal acknowledgments entrusted to 
the deceased with the registered arti- 
‘cles (Ex. M. O. 6) and the two dupli- 
cate keys (Ex. No. 3) of the locks of 
the post boxes at Kunchenhalli and 
Somanakoppa have also been identifi-. 
ed and proved by P. W. 1. -All these 
articles were recovered from near the 
dead body. This evidence leaves little 
doubt that the skeleton was of the 
deceased. Some doubt was sought to 
be created on the question whether the 
bones found at the spot were those of 
a human body. But on this point the 
testimony of Dr. Shambulingaswami, 
Assistant Surgeon, Mc Gann Hospital, 
Shimoga (P. W. 26) is clear and it 
establishes beyond doubt that the bones 
found were those of a human being. 
For the present: we are leaving out of 
consideration the evidence of Ganga 
(P. W. 4) and the oral confession made 
by the appellant to this witness, We 
hbo deal-with that witness a little 
ater. y 


5. Turning to the question whe- 
ther the deceased died a natural death 
or his death was homicidal, Dr. Ramu, 
Associate Professor of Forensic Medi- 
cine, Bangalore Medical College, was 
required to examine this question and 
the skeleton concerned was forwarded 
to him, His report (Ex. P-20) records 
the following opinion: 


“I am of opinion thet (a) all the 
bones sent are of human origin and 
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appear to belong to the same indivi- 
dual; 


(b) the bones belong to a male; 


(c) the age of the person is þe- 
tween 25-35 years; 


(d) the height of the person is 
about 5 feet 6 inches; 

(e) the cause of death is due to 
external violence; 


(f) the time since death is about 
4-8 weeks from the date of examina- 
tion.” 
This report is dated August 30, 1967. 
When Dr. Ramu appeared as a witness 
he was cross-examined by the counsel 
for the appellant. A suggestion was 
thrown that the dead body might have 
been bitten by wild animals. This sug- 
gestion was denied by the witness who 
replied that the gnawing by the wild 
animals would result in irregular 
surface which was not the case in res- 
pect of the bones sent to him. The 
witness also refuted the suggestion 
that the base of the skull in question 
could have been fractured by a violent 
fall. The fracture of bones caused by 
wild animals trampling on them was 
also stated by the witness to be dif- 
ferent in nature from the fractures 
which were found in the present 
case. The doctor was clearly of opinion 
thatthe injuries causedto the bones 
sent to him for examination were ante- 
mortem and not post-mortem. On being 
questioned by the Court the doctor 
replied that at least two blows must 
have been given to the deceased, one 
on the nape of the neck and the other 
on the left cheek. He further stated 
that the spinal cord must have been 
cut and completely severed because the 
two pieces M. O. 18 and M. O. 18(a) were 
completely severed and this result 
eould not have come about without the 
spinal cord being cut. The injury on 
the base of the skull, he continued, must 
have been the result of-a very hard 
blow and this was by itself sufficient in 
the ordinary course of nature to cause 
death. The man whose bones were 
sent to him, must, according to the 
dcector, have been brutally | attacked 
with a sharp-cutting instrument. This 
evidence, in our opinion, convincingly 
establishes that the deceased was the 
victim of grievous assaults as a result 
of which he died and the courts below 
were quite right in so concluding. 


6. We now come to the ques- 
tion whether it was the appellant who 
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committed the murder. It is in evi- 
dence that the deceased was last seen 
in the company of the appellant at 
about 4.30 p.m. when the deceased had 
gone to deliver the mail bags to the 
bus, At about 3.30 p.m., according to 
P. W. 1, the deceased had gone to the 
post office and taken the postal bags 
to be delivered to the Mail Bus, M.M.S. 
Bus Service. He had also told the 
witness that he would again try to 
contact Krishna Naika and Halla 
Naika of Kittadal for delivering the 
registered articles. Chennabasappa 
(P. W. 16) has deposed that he saw 
Govindappa and the appellant deliver- 
ing the mail bags to the bus after they 
had taken coffee in the hotel near the 
bus stop that evening. P. W. 9, the 
brother of the appellant who was also 
at the bus stop that evening saw the 
deceased and the appellant travelling 
in the same bus. Gangamma (P. W. 8), 
the wife of the brother of the deceased 
who lives in a portion of the same 
house in which the deceased lived, has 
stated that she saw the deceased on 
Friday evening at about 4.30 p.m. with 
the appellant going from their house 
towards the post office building. The 
appellant was at that time carrying an 
axe on his shoulder. The demeancur of 
this witness was described by the trial 
court as natural. Sulochana, an eleven 
year old daughter of the deceased, ap- 


‘peared as P. W. 10 and stated that on 


Friday, the day her father disappear- 
ed, at about 4.30 p.m. he left the house 
to deliver the mail bags. At about 5 
p.m. the appellant took an axe from ` 
her mother and proceeded towards the 
post office. At about 8 p.m. the ap- 
pellant returned home. According to 
this witness four or five days earlier, 
the appellant had suggested to the 
deceased to accompany him to the 
forest area for bringing teak logs so as 
to be able to make some money. Peo- 
ple, of village Haramghatta required 
teak logs and the deceased, according 
to the suggesticn, could earn at least 
Rs. 15. The deceased first expressed ` 
his inability to spare time from his 
official duties but the suggestion hav- 
ing been repeated the deceased ulti- 
mately agreed. This witness, though 
being only 11 yearsold was not admin- 
istered oath, created a favourable im- 
pression on the trial court as is obvi- 
ous from the following note: 


“The witness gave her evidence 
without faltering or visible signs of 
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hesitancy. She speaks clearly, precise- 
ly and straight to the question.” 


The trial court also interrupted the 
witness in the middle of her testimony 
in order to satisfy itself, by breaking 
the continuity of the story, that she 
was not reproducing a tutored version. 
On going through her statement we 
are satisfied that she is a truthful wit- 
ness and her evidence deserves to be 
accepted and was rightly accepted by 
the Courts below. There is, in our 
opinion, cogent and trustworthy evi- 
dence to support the conclusion of the 
Courts below that the deceased was 
last seen with the appellant a short 
time before his disappearance. Having 
upheld this conclusion, we may appro- 
priately examine the appellants ex- 
planation. He has merely denied, by 
expressing his ignorance, that the de- 
ceased had been last seen alive with 
him. In fact he has simply described 
as false all the material allegations in- 
cluding that of his acquaintance with 
Laxmamma and that he usedto stayin 
Kommanal. This bare denial without 
any explanation is not wholly unim- 
portant. 


7. This takes us to the motive 
for the appellant to get rid of the de- 
ceased. There can be little doubt on 
the evidence on the record that the ap- 
pellant had developed close intimacy 
with the wife of the deceased. The 

` evidence of Gangamma (P. W. 8), wife 
of the brother of the deceased who, it 
may be recalled, lives in one portion of 
the ancestral house owned by the two 
brothers, is quite clesr on the point. 
Laxmamma, the wife of the deceased, 
used to run her shor in the cther 
half of the same house. P. W. 8, was 
therefore, in a position to know about 
the appellant’s frequent visits to that 
shop. According to her the appe_lant 
sometimes used to take his food in 
Laxmamma’s house ard also to sleep 
there. This was due to their intimacy. 
Though many customers used to come 
to that shop no one ever stayed on in 
the house except the appelant. 
P. W. 8 has also deposed that the de- 
ceased and his wife used to querrel 
with each other and the deceased used 
to protest against her feeding the ap- 
pellant and neglecting him in the 
matter of food. To this Laxmamma 
used to retort that tne deceased did 
not provide her with enough money 
for that purpose whereas the appel- 
lant did. The suggestion that her 
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husband and the deceased had quar- 
relled: over partition of a field was 
repudiated by her. The trial Court 
was favourably impressed by the de- 
meanour of this witness as well. P, W. 
9, the brother of the deceased, has 
also stated about the quarrels between 
the deceased and his wife. He has 
deposed: 


“My brother and his wife A-2 
were often quarrelling bitterly. That 
was after Ugadi of last year. He 
used to complain to his wife that she 
was not cooking food at the proper 
time. A-2 in turn used to reply that 
he was not supplying her with pro- 
vision and therefore he could not 
expect her to cook food in time He 
sometimes used to thrash A-2. She 
would weep and sleep away. When 
my brother used to go away without 
food, I used to invite him to take his 
food. Sometimes he used to take his 
food „in my house. After the last 
Ugadi, Thimma (A-1)’s visit and stay 
in my brother’s house increased. A-1 
and A-2 used to go together for work. 
They used to go to Nyamathi Shandy 
to fetch goods. All used to carry the 
goods back to Komminal from 
Nyamathi. - 

Two days prior to the disappear- 
ance of my brother there was a bitter 
quarrel between A-2 and himself. 
During that quarrel, Govindappa ques- 
tioned A-2 how A-1 remained under 
his roof and that she fed him and 
that by the time he returned, there 
was nothing left for him. A-2 replied 
that he earns and supplied the pro- 
visions and therefore she was feeding 
him whereas he (Govindappa) did not 
supply the provisions and consequent- 
ly she did not look after him. The 
quarrel resulted in severe beating of 
A-2 by my brother. A-2 never served 
him food.” 


From this evidence the motive on the 
part of the appellant to do away with 
the deceased is obvious. 


_ 8& ‘We now turn to the extra- 
judicial confessions of the appellant 
and his conduct on the day following 
the disappearance of the deceased. 
Ganga (P. W. 4) is a nephew of the 
appellant, being the son of his elder 
brother. The appellant, according to 
this witness, had taken up a contract 
of uprooting plants and trees so as to 
render the land cultivable. This wit- 
ness used to visit Laxmamma’s shop 
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when he was working at Kommanal 


and he also knew the deceased. On, 


Saturday. following the day when the 
deceased had disappeared, in the early 
hours of the morning a little before 
sunrise, the appellant went to the 


| . house of the witness in Bodekanna 


colony near Kommannal and- woke 
him up. As the witness began to 
tether his bullocks . the appellant 
went to his father’s house nearby. 
After a- short while the appellant 
returned and told the witness that the 
previous evening he had’ gone to the 
field of one Mahadevappa. and had lost 
his purse containing Rs, 200.. The ap- 
pellant desired the witness to accom- 
pany him to find the lost purse. ~ On 
their way through the forest by the 
side of the hill they met one Siv- 
appanavar Basappa (P. W. . 13) on 
whose enquiry as to what had brought 
them there so early, the appellant re- 


plied that he had some work in ‘the 


fallow land of Mahadevappa. On 
reaching the ‘Korakalu’.. which was 
about 2} ft. deep, the witness saw the 
dead body of Govindappa. The dead 
body was lying flat on its back and the 
witness observed: injuries on the neck, 
face and chest of the deceased. He 
also saw near the dead ‘body Khakhi 
shirt (M. O. 1), Khakhi half. pants 
(ML O. 2), a pair of chappals (M. O` 7), 
a plaster belt (M. O. 8) and: a banian 
(M.O. 9). The appellant then pulled 
the red waist thread (M.O.10) worn 
by the deceased and as he took it into 
his hands,.a pair of. small keys (M. O.. 
3-A) were noticed by the witness. The 
appellant remarked that those were 
not the keys he wanted. So saying he 
‘threw away the thread, the keys and a 
talisman (M.O.11) which was also 
` found there. Directing the witness: to 
keep a watch from a higher elevation 
the appellant cut some branches of the 
trees and after collecting some twigs 
© coyered the dead body with them. 
. After picking up some papers the ap- 
pellant and the witness started on re- 
turn journey. After covering some 
distance the appellant threw away the 
papers in a bush. The appellant told 
the witness that he had killed the. de- 
ceased with the sickle (matchu) given 
by the wife of the deceased and that 
the same had been. thrown away by 


him in a bush. As they reached the. 


main road the appellant warned the 
witness not to disclose to anyone. what 
ħe had seen and learnt, otherwise ‘he 
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was threatened with tħe same fate as 
the deceased had met. - : 


9. The ‘trial court was nof 
favourably impressed by the testi- 
mony of Ganga (P. W. 4) though it 
felt convinced that on the day follow- 
ing the disappearance of the deceased 


‘he had knowledge both of the commis- 


sion of the offence and of the place 
where the dead body was lying. That 
court did not rely on his testimony 
in regard to the extra-judicial confes- 
sion because it was considered incredi- 
ble. The High Court on appeal dis- 
agreed with the trial court in its ap- 
preciation of the evidence of P.W. 4° 
According to the High Court the evi- 
dence of P. W.4 was corroborated ‘by 
the evidence of P. W.13 and P. W. 25. 
The extra-judicial confession was, 
therefore, held to be admissible and 
trustworthy. Before us it was conten- 
ded that the extra-judicial confession 
said to have been made to P. W.4 ‘is 
inadmissible and in any event without 


. corroboration in material ‘particulars 


from independent source it is unsafe 
to act upon it. It was emphasised that 
P. W..4 was at one stage of the investi- 
gation, suspected of complicity in. this 
murder and, therefore, he, should be 
treated no better than an accomplice., 
In our opinion, this criticism is not 
justified. An unambiguous confession, 
if admissible in evidence, and free from 
suspicion. suggesting. its falsity, is a 
valuable piece of evidence which pos- 


.Sesses a high probative force because 


it emanates directly from the person 
committing the offence. But in’ the 
process of proof of an alleged confes- 
sion the court has to be satisfied that, 
it is voluntary, it does not appear ` to 
be the result of inducement, threat or 
promise as contémplated by Section 24, 
Indian Evidence Act and the surround- 


.ing circumstances do not indicate that 


it is inspired by some improper or 
collateral consideration suggesting that 
it may not be true. For this purpose, 
the court must scrutinise all the rele- 
vant factors, such as, the person to 
whom ‘the confession is made, the time 
and place of making it, the circum- 
stances in whichitismade and finally 
the actual words used. In the case in 
hand it is quite clear that P. W.4 is 
not a person in authority. There can 
thus be no question of any induce- 
ment, threat or promise rendering the 
confession irrelevant. Nor has any co- . 
gent reason been suggested why the 
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appellant should have made an untrue 
confession to P.W.4 within 24 hcurs 
of the disappearance o? the. deceased. 
On the other hand, the appellant ap- 
pears to have been impelled by scme 
inner urge to take the assistance of 
P. W. 4, his real nephew, to go to the 
place of occurrence to see as to what 
had happened’ to the dead body of his 


victim. Such behaviour cannot be œm- - 


sidered unnatural. The confession ap- 
pears to us to be free from any taint 
which would throw suspicion on its 
voluntary character and it has a ring 
of truth in it. The fact that during the 
investigation P. W. 4 was suspected of 
being involved in the- murder would 
also not cast any doubt on the volun- 
tary character of the confession or on 
its true nature because it is the know- 
ledge of P. W. 4 derived from this vary 
confession which perhaps. invited sus- 
picion on him. We do not consider 
this to be a cogent ground for holding 
that P. W.4 had any motive to concoct 
jthe story of confession. This contes- 
sion is, therefore, admissible in evi- 
jdence and being true, deserves to be 
acted upon. The words used are quite 
clear and admit of no doubt of the 
appellant’s guilt. And then through 
the evidence of P. W. 4 does not n2ed 
any corroboration we find that cor- 
roboration in material particulars is 
forthcoming on the reccrd. The exist- 
ence of the. dead bocy and all the 
other articles at the place where they 
were later found and the evidence of 
Basappa (P. W. 13) which pee the 
visit of the appellant and P. W. 4 to 
the spot on Saturday following the dis- 
appearance of the deceased furrish 
strong corroboration. The High Court 
was thus quite right in relying on the 
extra-judicial confession made to P. W. 
4. The confessions said to have b2en 
made to . . 81 and to Abdul 
Rahman (P. W. 22) stand on a different 
footing. Both the Courts below have 
not considered it safe to rely on these 
confessions and we do not find any 
sufficient reason for disagreeing with 
them. 


10. ` Reliance on ‘behalf of the 
prosecution was also placed on the 
information given by the appellant 
which led to the discovery of the dead 
body and other articles found at the 
spot. It was contended that the in- 
formation received. from him related 
distinctly to the facts discovered and, 
therefore, the statement conveying 
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the information was admissible in 
evidence under Section 27 of the 
Indian Evidence Act. This informa- 
tion, it was argued also lends support 
to the appellant’s guilt. It appears to 
us that when P. W. 4 was suspected 
of complicity in this offence he would 
in all probability have disclosed to the 
police the existence of the dead body 
and the other articles at the place 
where they were actually found. Once 
a fact is discovered from other 
sources there :can be no fresh dis- 
covery even if relevant information is 
extracted from the accused and 
Courts have to be watchful against 
the ingenuity of the investigating 
officer in this respect so that the pro- 
tection afforded -by the wholesome 
provisions of Sections 25 and 26 of 
the Indian Evidence Act is not 
whittled down by the mere manipula- 
tion of the record of case diary. It 
would, in the circumstances, be some- 
what unsafe to rely on this informa- 
tion for proving the appellant’s guilt. 
We are accordingly disinclined to take 
into consideration this statement. 


. 11. The trial Court and the 
High Court have also been influenced 
by the fact that the appellant had 
absconded after September 1, 1967 
when the police got suspicious of his 
complicity in this offence. It is true 
that the appellant did make himself 
scarce with effect from September i, 
1967 till he was arrested on Septem- 
ber 5, 1967 and this conduct is rele- 
vant under Section 8 of the Indian 
Evidence Act and might well be indi- 
cative. to some extent of guilty mind. 
But this is not the only conclusion to 
which it must lead the Court. Even 
innocent persons may, when suspect- 
ed of grave crimes, be tempted to 
evade arrest: such is the instinct of 
self-preservation in an average human . 
being. We are, therefore, not inclin- 
ed to attach much significance to this 
conduct on the peculiar facts and cir- 
cumstances of this case. 


12. Tn this case the appellant 
being a pauper was provided with 
counsel at State expense in the trial 
Court. The entire prosecution case 
depends on circumstantial evidence 
and the dead body was actually re- 
covered in a decomposed state when 
it was not capable of identification. 


In view of these peculiar features we 


undertook to examine the evidence 
ourselves, a course which this Court 


4878 S.C. {[Pr. 12] 


as a matter of settled practice, does 
not ordinarily adopt. We are satisfied 
that the evidence on the record esta- 
blishes the appellant’s guilt beyond 
reasonable doubt and the Courts 
balow were quite right in convicting 
him. On the question of sentence 
also we do not find any cogent ground 
for interference. This appeal fails 
and is dismissed. 

Appeal dismissed. 
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of 1964, D/- 30-9-1966 (Bom), Affirm- 
eo — Case law discussed. 

(Paras 10, 11, 14) 

Provision in such agreement of 
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makes contradictory pleas in the alter- 
native i. e, one of adverse possession 
and the another of easementary rights 
by prescription and attempt is made 
only to prove easement, the claim for 
accession of land by the lessee is not! 
sustainable — L. P. A. No. 4 of 1964, 
D/- 30-9-1966 (Bom), Affirmed. . 

(Para 17) 
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The Judgment of the Court was 
delivered by 

SBELAT, Jz — By a deed of 
Tease, dated May 5, 1906, the pre- 
decessor-in-title of the respondent let 
- out to the appellant’s father an cpen 
portion of land measuring 26ft.x225ft. 
out of a larger plot. The lease was 
for constructing buildings and for a 
period of 30 
annual rate:of Rs. 130/-. The ledse 
contained, inter alia, the following: 


“Even after the vrescribed time 
limit, I shall have a right to keep my 
structure on the leased out land, so 
long as I like, and I shell 'be paying to 
you the rent every year as stated 
above. You will have no right to 
increase the rent and I shall also not 
pay it, myself and my heirs shall 
use this land in whatever manner we 
please. After the lease period, we 
shall, if we like, remove our builcing 
right from the foundation and vacate 
your land.. In case we remove our 
structure before the stipulated period, 
we shall be liable to pay to you, the 
rent for all the thirty years, as 
agreed to above. ......... In case I were 
to sell away the builcings, which I 

shall be constructing on the above 
` land, to anyone else, then, the pur- 
chaser shall be bound by all the 
terms in this lease-deed. 
The trouble between the- parties start- 
ed when the respondent commenced 
construction on the rest of the land 
in a fashion so as to _be in c:ose 
vicinity to the westerr boundary of 
the leased land to house an indus:ry, 
called Sudha Industries. 


2. The appellant filed the suit 
in 1958, out of which this appeal 
arises, urging that the said lease was 
a permanent lease, that buildings 
had been constructed on the leased 
land partly in 1906, and the rest. in 
1909 and 1922, that the said plot of 
land was subsequently demarcated 
into two survey numbers, 94 and 93, 
that a strip of land, 4 ft. in width 
and measuring 650 sq. ft. immediate- 
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ly to the west of survey No. 94 and 
forming part of survey No. 93 was 
covered by the said lease and was in 
his possession as part of the leased 
land or was acquired by him as acces- 
sion. Pending the suit the appellant 
amended the .plaint asserting that the 
portion let out under the said deed 
of lease was 5850 sq. ft. in the ag- 
gregate, which included the said 
strip of land, and annexed a new plan 
showing details of the land which ac- 
cording to him was leased out under 
the said deed. 


3. Out of the structures put 
up by the appellant’s father, the 
central- building, as shown in the 
plan produced by the appellant, has 
windows on the ground, first and 
second floors, all opening on the 
western side. The caves of that 
building protide on that side by 
about 2łft. with the result that the 
rain water falls over. the said strip 
of land. According to the plaint, 
there is a drain partly in plot No. 94 
and partly over the said strip of 
land which carries the entire waste 
water from the said building. Ac- 
cording to the appellant, the said con- 
struction made by the respondent 
shut off light and air which he had 
been enjoying - from the aforesaid 
windows. He had other complaints 
also to make and claimed amongst 
other things a declaration that the 
said strip of land was part of the 
leased land- covered by the said deed, 
or in the alternative, that he had ac- 
quired it by way of accession, and 
prayed for a permanent injunction 
against shutting off light and air 
through the said windows and inter- 
ference with his rights over the said 
strip of land either as the lessee there~ 
of or as and by way of easements over 
it. . The respondent’s answer to the 
suit briefly was that the appellant 
was not entitled to the said strip ` of 
land either as falling under the said 
lease or as accession. The respondent 
also denied that the appellant was en- 
titled to any of the reliefs claimed by 
him, that the said lease was not a 
permanent lease but was for a period 
of 30 years in the first instance, but 
being a lease for constructing build- 
ings thereon and being transferable, 
could at best be for the lifetime of the 
lessee, the appellant’s father. He 
also averred that part of the land 
comprised in plot No. 93 used to 
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' be Iet out from time to time to per- 
` sons including the appellant’s father, 
who had executed a separate rent 
note, dated July 21, 1935, and who 


‘had under the said note been in pos- - 


session thereof as a lessee from 1935 
to 1941, and that he having ‘been per- 
mitted as such a lessee the use of the 
said strip of land to enable him ac- 
cess to the said leased portion of sur- 
vey No. 93, there was no question of 
his having acquired any easementary 
rights by prescription over the said 
strip of land. 


4. . The trial Court partially 
decreed the appellant’s suit, in that it 
rejected the appellant’s ‘claim to the 
said strip of land, but granted a de- 
claration of easement for light. and air 


-through the said windows and for 


carrying: waste and ` rain water 
through the said ‘drain over ‘the 
said strip of land. Against that judg- 
ment and decree, the appellant filed 
an appeal before the District Court. 
The respondent also filed. cross-objec- 
tions. The District. Court dismissed 
the appellant’s appeal “and allowed 
the cross-objections with the result 


that the appellant’s suit was dismiss-~ 
ed. A second appeal.filed by the ap- . 


-pellant in the High Court was heard 


by a Single Judge who held that the- 


said lease was a` permanent lease, that 
the appellant had acquired the said 
strip of land as accession to the leas- 
ed land and as a consequence of those 
findings granted a mandatory injune- 
tion directing removal of any con- 
‘struction or projection by- the respon- 
dent over the said strip of land. In 
view of his finding that the said strip 
of land had always been in the posses- 
sion of the appellant and earlier of his 
father ever since 1906 and thus had 
been acquired as an accession, he con- 
sidered it unnecessary to go into the 
question of easementary rights claim- 
ed by the appellant. The principal 
ground on which the Single Judge 
founded. his: judgment .was that the 
lease was both transferable and heri- 
table, and therefore, had-to be held 
as a permanent lease. 


5, Aggrieved by the judgement 
and decree passed by the learned 
Single Judge, the respondent filed a 
letters patent appeal wherein three 
principal questions were canvassed: 


(1) whether the said lease was a per- 


manent lease, (2) whether the strip of 
land in dispute was covered by the 
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- claim against the 
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said lease, or in the alternative, ac- 
quired as accession, and (3) in the al- 
ternative, whether the appellant had 
acquired easementary rights over the 
said strip of land (a) of light and air, 
(b) of passage and (c) of draining 
water, both. waste and rain, over ‘the 
said strip of land. The Letters Patent 
Bench answered all the three ques- 


‘tions against the appellant holding 


that the said lease being a lease for 
building purposes and transferable, was 
a lease for an indefinite period, and 
therefore, for the lifetime of the lessee, 
the said Dhanji, that the said strip of 
land was neither: covered under .the 
said lease, nor acquired as accession 
through adverse possession, and last- 
ly, that except for the drain extend- 


ing upto 32fts. constructed on the-said 


strip of land, the ‘appellant had not 
acquired any- other easementary rights 
As to light and air, the 
Bench held that, the appellant: failed 
to establish. that the obstruction caus- 
ed by the respondent’s construction 
was such. as to give him an actionable 
respondent. The 
result was that except for the said 
drain, the Bench dismissed the appel- 
lant’s', suit. 


6. Mr. Desai for the onai 


raised three contentions in support of 
the appeal; (1) that on a proper’ inter- 
pretation of the document of lease, 
the lease ‘was a’ permanent lease, (2) 
that there was- an accession in respect 
of the said strip of land within the 
meaning of Section 108 (d) of the 
Transfer of Property Act, 1882, and 


therefore, the said strip of land must .. 


be: deemed to be comprised in the 
lease, and (3) that the appellant had 
acquired by prescription rights of 
easement of light and air, of throw- 
ing rain water and draining waste 
water through the said drain and of 
passage over the said strip of land 
ae ise Section - 15 of the Easements 
ct 


aay e Da the question of inter- 
pretation of the document of lease, 
Mr. Desai supported the: view. taken 
by the Single Judge. The learned 
Single Judge construed the document 
to mean (a) that. the lease was for 
building purposes, (b) that it was in 
the first instance for 30 years certain, 
(c) that the lessee was to continue to 
enjoy all rights as a lessee even after 
the expiry of 30 years, and (d) that 
the lessor could not increase the rent 
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even after the expiry of 30 years. 
The most important term of the said 
Jease, said the Single Judge, was 
“the one which provides for the lease- 
hold right continuing to the heirs and 
successors”. The Letters Patent Beach, 
however, felt that on a proper con- 
struction of the document, the lsase 
was for an indefinite period, and 
though transferable,’ did not provide 
for any hereditary rights. In suport 
of that conclusion the Bench pointed 
out that the view consistently teken 
by the High Court of Bombay, right 
from the decision in Vaman Shr:pad 
v. Maki, (1880) ILR 4 Bom 424 was 
that such a- lease is to be construed 
as one for the lifetime of the lessee 
and not as a permanent lease, The 
only solitary case where a lease for 
an indefinite period was construed as 
permanent was that- in Sonabai v. 
Hiragavri, 28 Bom LR 552 = (AIR 
1926 Bom 374) but subsequent deci- 


` sions of that High Court had dissant- 


ed from that decision and had eon- 
‘sistently held leases for indefimite 
periods as leases for the lifetime of 
the lessee. (see Donkangouda v. 
Revanshiddappa, 45 Bom LR 194 = 
(AIR 1943 Bom 148)). In Bavaseheb 
v. West Patent Co., 56 Bom LR 61 
= (AIR 1954 Bom 257), Sonabai’s zase 
was once again disserted from, - the 
High Court reiterating that a lease 


for an indefinite pericd is ordinarily, 


to be constrted as one for the lifetime 
of the lessee and- that a distinction 
should be made between a transfer- 
able and a heritable lease. The High 
Court there observed (1). that if a 
lease were to -be for a definite period 
and before that period was over, the 
lessee died, the leasehold rights dur- 
ing the remainder of the period would 
enure for the benefit of his heirs, 
unless the document stipulated chat 
în such an event the rights of ‘the 
Tessee were not to enure.for the bene- 
fit of his successors, (2) that if the 
lease was for an indefinite period, it 
would not enure for the benefit of 
the lessee’s heirs. Such a lease would 
usually be for the lifetime of the 
lessee himself unless it clearly ` ap- 
peared from .the contract that the 
benefit of the lease was intended to ac- 
crue to the lessee’s successors. Whe- 
ther a lease was. permanent or for the 
lifetime only of the lessee, even 
where it was for building structures 
and was transferable, depended vpon 
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the terms of the lease and the Court 
must, therefore, look at the substance 
of it to ascertain whether the parties 
intended it to be a permanent lease. 
But the fact that the lease provided 
that the lessee could continue in pos- 
session of the property so long as he 
paid the stipulated rent did not mean 
that the lease was for perpetuity. It 
would usually be’ regarded as a lease 
for an indefinite period and as such 
for the lessee’s lifetime. The High 
Court’ also pointed out that the fact 
that tenancy rights were transferable, 
as provided by Secticn 108 (j) of the 
Transfer of Property Act, did not 
mean that they were also heritable. 


8. In two of its decisions, 
Rungo Lall Lohea v. Wilson, (1899) 
ILR 26 Cal 204 and Promada Nath 
Roy v. S. Chowdhry, (1905) ILR 32 
Cal 648 the Calcutta High Court took 
the view that where the purpose of 
the lease was for constructing build- 
ings, the Court could presume, even 
though the document did not in terms 
so provide, that the lease was intend- 
ed to be permanent. To the same 
effect was also the decision in 
Navalram v. Javarilal, (1905) 7 Bom 
LR 401. On the other hand in- 
Lekhraj Roy v. Kunhya Singh, (1876- 
the 
lease was for the period of the con- 
tinuance of the lessors’ mokurruri, 
the. Privy Council. held that if it could 
be ascertained what the term was, the 
rule of construction that a grant of 
an indefinite nature -enured for the 
lifetime of the grantee would not ap- 
ply. But, if the grant was made to 
a person for an indefinite period, it 
enured, generally speaking, for his 
lifetime and passed no interest to his 
heirs unless there were words. show- 
ing an intention to grant a hereditary 
interest. In Abdul. Rahim v. Saraf- 
ali, 30 Bom LR 1596 = (AIR 1929 
Bom 66) the Bombay High Court 
adhered to the view consistently 
taken by it that the lease there was 
for the lessee’s lifetime. The lease 
there contained terms similar to those 
before us. It was for building a 
factory and although it provided for 
25 years certain in the first instance 
it also provided that after the expiry 
of that period the lessee would con- 
tinue to take the agreed rent so long 
as the lessee remained in possession 
and further provided for the lessee’s 
right to remove the factory when he 
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decided to hand over the land to the 
lessor. 


9. .The conflict of opinion 
amongst these decisions has since then 
been resolved by the decision in 
Bavasaheb’s case, 56 Bom. LR 61 = 
(AIR 1954 Bom 257) having been ex- 
pressly approved by this Court in 
Sivayogeswara Cotton Press v. M. Pan- 
.Chaksharappa, 1962-3 SCR 876 = (AIR 
1962 SC 413). The lease here was for 


building factories and other structures. 


and was for a period of 20 years cer- 
tain. It, however, provided that the 
lessee could continue to remain in 
possession so Jong as he desired and 
observed the terms of the lease which 
provided for a higher rent for the 
first 10 years after the expiration of 
the said 20 years and a still higher 
rent thereafter. Clause (14) of the 
lease in addition provided that it was 
to be binding “on me, my heirs, exe- 
cutors, administrators, successors and 
assigns, as well as on your heirs, exe- 
cutors, administrators, successors and 
assigns ......”.. The question was as to 
the nature of the lease. At page 885 
of the report, the Court remarked 
that Clause (14) was a very impor- 
tant clause “which though coming as 
the last clause. must govern all the 
stipulations between the parties. Thus 
the terms and conditions of the lease 
which created the rights and obliga- 
tions between the lessor and the les- 
see were specifically declared to ‘be 
binding on the heirs and successors- 
in-interest of the lessor and the les- 
see”. The Court then examined 
various decisions of the different High 
Courts including Navalram’s. case, 
(1905) 7 Bom LR 401;. Promada Nath 
Roy’s case, (1905) ILR 32 Cal 
648 and lastly, Bavasaheb’s case 
56 Bom LR 61 = (AIR 1954 
Bom 257) As to. the--last case; 
the Court at page 889 of the report 
expressed its “complete agreement” 
with the observations of Gajendra- 
gadkar, J. (as he then was), namely, 
that the nature of the tenancy created 
by a document must be determined by 
construing the document’ as a whole, 
that if the tenancy is for building 
purposes, prima facie it might be argu- 
able that it was intended for the life- 
time of the lessee or might in cer- 
tain cases be even a permanent lease, 
and lastly, that whether it was a ten- 
ancy for life or a permanent tenancy 


must ultimately depend upon the 


‘argument was that 
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terms of the contract itself, As can be 
seen from an earlier passage on that 
very same page, the Court distinguish- 
ed Bavasaheb’s case, 56 Bom. LR 61 
=' (AIR 1954 Bom. 257) on the ground 
that the lease there did not containa 
provision similar to cl. (14) in the 
case before it. Besides, the Court 
sought an additional support for its 
conclusion that the Jease was perma- 
nent in the provision which stipulated 
that the rent would be Rs. 350/- a 
year for the first 20 years, Rs. 400/- 
for the next 10 years and Rs. 500/- 
thereafter until the lessee continued to 
occupy the land, which provision indi- 
cated that the lease was not intended 


-to be only for the lifetime of the 


lessee. It is clear from the decision 
that what clearly weighed with: the 
Court was the fact that the docu- 
ment of lease distinctly indicated that 
the parties intended that the rights 

under the lease were to be hereditary. 

The question, therefore, is whether 
the lease under consideration is of the 
type in the casé of Sivayogeswara. 
Cotton Press, 1962-3 SCR 876 = (AIR 

1962 SC 413). - ; 


_ 10. Looking af the document 
(Ex. P-4) as a whole, the lease un- 


-doubtedly is for building a residential 


structure. Though it is for 30 -years 
certain, the léssee was entitled-to re- 
main in possession of the land so long 
as he paid the stipulated rent, which 
the lessor was not entitled to increase. 
But, though the lease is for building 
structure and the period is indefinite, 
there are at any rate no express words 
indicating that -the leasehold rights 
thereunder were intended to be herit- 
able. On the other hand, it express- 
ly provides, as was the case in Abdul 
Rahim, 30 Bom LR 1596 = (AIR 1929 
Bom 66)..for the right of the lessee to 
remove the structures, meaning there- 
by vacating the land, if he so desired. 
The clause providing for, such remo- 
val is not that the lessee would remove 
the structures on default in payment 
of rent, but depends on his own voli- 
tion, a clause indicative of the parties. 
not having intended the lease to be 
permanent. For, if it was intended to 
be permanent, there was no necessity 
for providing such a right. But the 
there are words 
in the document indicative of the lease 
having been intended to be heritable 
as was the case. in Sivayogeswara Cot- 
ton Press, 1962-3 SCR 876 = (AIR 
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1962 SC 413). The mere fact, howaver, 
that a lease provides for the interesis 
thereunder to pass on to the heirs of 
the lessee would not always mean that 
it is a permanent lease. Such a pzovi- 
sion can be made in two ways rauli- 
ing in two different consequences. A 
lease may provide a tixed period and 
then include a provision that in the 
event of the lessee dying before the 
expiry of such period, his heirs would 
be entitled to have the benefit o2 the 
Tease for the remaindar of the period. 
In such a case, although the lease 
may provide for the heirs to sueceed 
to the interests in the leased lard, it 
would only mean that such heirs suc- 
ceed to the rights upto the expiry of 
the lease period. If the lease, om the 
other hand, were for an inde-inite 
period, and contains a provision for 
the rights thereunder being heri-able, 
then, such a lease, though ordirarily 
for the lifetime of the lessee, would 
be construed as permanent. The ques- 
tion, therefore, is to which of these 
two classes of leases the present lease 
belongs. 

11, After reciting the purpose 
for which it was made, the term of 
ee years and the rent, the deed provi- 

es: - 

“Even after the prescribed time 

limit, I shall have a right to kee? my 
structure on the leased out land,. so 
long as I like, and I shall be paying 
to you the rent every year as stated 
above.” i . 
Though the period is 30 years. this 
part of the document would make the 
lease for an indefinite period which 
would ordinarily mean a lease fcr the 
lifetime of the lessee. What fdlows 
then, however, gives scope for the 
argument that it is not merely fcr the 
lifetime of the lessee: 

“You will have no right to increase 
the rent and I shall also not pay it, 
myself and my heirs shall also nct pay 
it, myself and my heirs shall us=2 this 
land in whatever manner we please, 
- After the lease period, we shall, if we 
like, remove our building right from 
the foundation and vacate your land. 
In case we remove our stracture 
before the stipulated period, we shall 
be liable to pay to you, the rent ior 
all the thirty years, as agreed to 
above.” 

And further: 

“In case I were to sell awey the 

buildings, which I shall be construct- 
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ing on the above land, to anyone else, 

then, the purchaser shall be bound by . 
all the terms in this lease deed.” 

This part of the document undoubted- 

ly gives the lessee the right to trans- 

fer by sale the leasehold interest. But, 

as already stated, a clause enabling 

the leasehold interest to be trans- 

ferred does not render such interest 

heritable. 


12. The effect of these clauses 
is that the first part of the document 
ensures that the lessor cannot charge 
rent higher than the agreed rent even 
if the lessee were to remain in posses- 
sion after the period of 30 years. That 
part is consistent with the lease being 
for an indefinite period, which means 
for the lifetime of the lessee. The 
next part provides for the right to re- 
move the structures “after the lease 
period”, The words “after the lease 
period” mean either at the end of the 
30 years, or on the death of the lessee, 
because, it also says that if the lessee 
were to remove the buildings before 
the expiry of 30 years, he would have 
to pay the rent for the remainder of 
that period. This part of the docu- 
ment does not show the intention that 
the lease was to be a permanent lease. 
Tt merely ensures the right to remove 
the structures if the lessee or his heirs 
so desired- on the expiry of the lease 
period, i.e., either at the end of 30 
years, or after the lifetime of the 
lessee. The heirs are mentioned here 
to provide for the contingency of the 
lessee dying before the expiry of 30 
years and also for the contingency of 
his living beyond that period and con- 
tinuing to occupy the land. In the 
event of the first contingency, the 
lessee’s heirs would ‘continue in pos- 
session till the expiry of 30 years and 
then remove the structures if they 
wished. In the case of the second.con- 
tingency, the heirs of the lessee would 
have the right to remove the struc- 
tures on the death of the lessee. In 
either event the right provided for is 
the right to remove the structures. It 
is not a provision for the lease being 
heritable and its being consequently a 
permanent lease. Thus, the lease is 
for a period certain, ie, 30 years and 
on the expiry of that period if the 
lessee still were to continue to pay 
the rent, for his lifetime. In the event 
of his dying before that period, the 
benefit of the lease would enure to his 
heirs till the completion of.30 years. 
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They would be entitled to remove the 
structures either at. the end of the 30 


< years if the lessee were to die before 


the expiry of that period or at the end 
af the lessee’s life were he to continue 
tə be in possession of the leased pro- 
perty after the expiry of 30 years. 


` Eut the lease did not create hereditary 


r-ghts so that on the death of the 
lessee his heirs could succeed to them. 


13. In this connection it. is 
nscessary to note that, as translated 
in English, it would appear as if the 
document uses the pronoun ‘I’, mean- 
ing as if the lessee, in the earlier part 
and the pronoun “we”, meaning the 
lessee.and his heirs, in the latter part. 
Such a translation, however, is not 
correct. We ascertained from Mr. 
Ratnaparkhi who after looking at the 
original ‘Marathi assured’us that the 
p-onoun used throughout is ami, which 
means “we”, a term often used in 


documents - written in regional lan-. 


guage for the executant instead’ of the 
singular ‘T. 

14, In our view the Tease before 
us is clearly distinguishable from that 
in the case of Sivayogeswara Cotton 
Press 1962-3 SCR 876 =. (AIR 1962 
SC 413) where the leasehold rights 
were in clear terms made heritable 
and where the Court held that cl. (14), 
though placed last in the - document, 
gcverned all its terms., There is no 


provision in the present case compara-. 


ble with such a clause. The. lease was 
undoubtedly for an indefinite period 
waich only means that it was to enure 
for the lessee’s lifetime. Reference in 
it of the heirs of the lessee is only for 
the limited. purposes set out earlier 
ard not for making the leasehold in- 
tezests heritable. We, do not find in 
the document words such as those in 
Sivayogeswara Cotton Press, which 
would compel us to the conclusion 
that the lease was intended to be per- 
manent. 

15. That leads us fò the second 
' eoatention of Mr. Desai. Under S. 108 
. (di of the Transfer of Property Act, 
` if any accession is made to the leased 
property during the continuance of a 
lease; such accession is deemed to be 
comprised in the lease. If the acces- 
‘ sim is by encroachment by the 
! lessee, arid the lessee acquires title 
' thereto by prescription, he must sur- 
render such accession together with 
the leased land to the Iessor at the ex- 
piry of the term. The presumption is 


plot No. 93. 
‘was an open plot until recently, ex~ 
‘.cept for a small structure on its nor- 
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that the land so encroached upon is 
added to the tenure and forms part 
thereof for the benefit of the tenant 
so long as the lease continues and 
afterwards for the benefit of the land- 
lord. The plea of the appellant in the 


. plaint in regard to an accession was 


vague.and confused. Para 2 of the 


- plaint simply stated that the said strip 


of land.was part of plot No. 93, but 
was used by the appellant as a passage. 
Para 7 (a) of the plaint, however, used 
the words “accession to the leasehold 
rights of the plaintiff in respect of the 
nazul plot No. 94”, but did not say 
that such accession came about as a 
result of or by means of adverse 
possession, In Para 8 (a), which was 
inserted in the plaint by an amend- 
ment in 1959, an alternative plea was 
made that the said strip of land was 
part of the land under the lease. The 
written statement of the respondent 
denied the user of the said strip of 
land by the appellant and also the plea 
of accession thereof to the leased land. 
But the appellant’s case was only that 


-the building which his father had con- 


structed extended upto the end of the 
western boundary of plot No. 94, with 
the result that (a) the eaves of that 
building’ projected over plot No. 93 by 
about 24 ft., that its windows on that 
side opened. on plot No. 93 and a drain 
was constructed by the side of the 
appellant’s western boundary through 
which waste water‘ flowed from thati 


. building. According to the appellants’ 


case, the said strip of land, which 
without doubt forms part of plot No. 
93, was used by the appellant as a 
passage for going to a well situate in- 
‘Plot No. 93, however, 


thern side,'so that there was no defi- 
nite or well marked passage which 
was used by the appellant in order to 
reach the said well. The projection 
of the eaves or the opening of the 
windows on to the said strip of land 
were not asserted as acts of adverse 
possession or encroachment but as’ 
easementary rights. The appellant did 
not claim any right to the said well 
as admittedly the use of the said well 
for drawing water was with the con- 
sent of the lessor. Therefore, the use 
of the passage for going to the well 
would be incidental to the permissive 
use of the said well. As regards the 
drain, the appellants evidence was 
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‘that if passed partially through the 
said strip of land.. Originally a kachha 
drain, it was made pucca upto a dis- 
tance of 32 ft. in 1923. No. width of 
jt, however, was shown. Obviously 
there can, therefore, be no adv=rse 
possession over the whole of- the « ft. 
wide strip of land. - 


16. — The Letters Patent Bench 
has pointed out three circumstances as 
emerging from the evidence wrich 
clearly negative the case of accession 
by adverse possession: (1) that the 
original plot was given two numbers, 
94 and 93 in 1929, plot No. 93 bing 
shown as commencing from the wes- 
tern wall of the appellant’s builcing, 
(2) that no protest was ever made 
‘against such a demarcetion by the ap- 
pellant or his father, and (3) a clear 
admission by the appellant in cross- 
examination that according to him the 


said strip of land was covered by the’ 
leased deed and was not an acquisi-- 


tion over and above the leased Land 
under that deed. 


17. Parties to & suit, are, 73 is 
true, entitled to make contradiczory 
pleas ` in the alternative in their plead- 
ings. But at the stage of the evidence, 
no serious attempt was made by the 
appellant to- establish accession by 
adverse possession. On the contrary, 
the appellant sought to make oat a 
case of easementary rights by prescrip- 
tion, a case . incompatible with the 
claim of adverse possession where a 
party claims title over the land of 
another as his own and therefore there 
would be no'dominant tenement claim- 
ing a right by prescription over a ser- 
vient tenement. In this state of the 
evidence the Letters Patent Benct., in 
our judgment, 
the claim of accession which the learn- 
ed Single Judge had erroneously ac- 
cepted. 


18. ‘As regards the appellant’s 
claim to the easementary rights, assum~ 
ing that a lessee can claim such rizhts 
. over an adjacent property belonzing 
to his lessor, S. 15 of the Easements 
Act requires that the access and use, 
on the basis of which an easemer.t is 
claimed, must be as and by way of 
easement and without interruption for 
a period of 20 years. The enjoyment 
must be, in other words, as of right 
and not -permissive :zither undər a 
licence or an agreement. In Abdul 


Rashid v. Braham Saran, ILR (1938) 
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was rizht in rejecting: 
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All 538 = (AIR 1938 All 293) a Full 


-Bench of the Allahabad High Court 


held, on the principle embodied in sec- 
tion 12, that the possession of. a tenant 
being/in law the possession of his land- 
lord, the tenant cannot acquire by 


prescription an easement in favour of . 


his holding except on behalf of his. 
landlord. The Full Bench, however, 
made a distinction between an ease- 
mentary right of way and. an ease- 
mentary right of light and air men- 
tioned in the first two paragraphs of 
S. 15, and held that though a lessee of 
land, who is the owner of the build- 
ing on such land, cannot acquire by 
prescription an easement of-a right of 
way or one to flow water over another 
land of the lessor, so far as the use of 
light and air or support for his build- 
ing is concerned he is the owner of 
the building and may under the first 
two paragraphs of S. 15 acquire such 
easements as he would not acquire 
them for any one except himself under 
S. 12. This decision was followed in 
Haji Abdulla Haroon v. Municipal Cor- 
poration, Karachi, AIR 1939 Sind 39. 
But in Ambaram v. Budhalal, ILR 
(1943) Bom 690 = (AIR: 1943 Bom 
443) the High Court of Bombay dif- 
fered. from the Allahabad High Court 
holding that the distinction in English 
Jaw arising from the language of sec- 
tions 2 and 3 of the Prescription Act, 
1832 between an easement of light 
and air on-the one hand and of ease- 
ment of way on the other, did not 
hold good under the Easements Act as 
no such distinction is made in Ss. 4 
and 12 of the Act, that it is under 
S. 12 that an easement is acquired and 
not under S. 15 which provides for not 
the persons who can acquire ease- 
mentary rights but the method by 
which they can be acquired, and there- 
fore, the principle laid down in 
Sections 4 and 12 would apply, 
namely, that if the lessee acquires a 
right to light and air, he does so on 
behalf of the owner and therefore he 
cannot acquire it on behalf of the 
owner as against such owner. There 
is thus clearly a conflict of view be- 
tween the two High Courts. It is, 
however, not necessary to resolve this 
conflict in this case as the question of 
easements in the present case can be 
disposed of in another way. 


- 19. Chapter IV of the Ac# 
deals with the disturbance of ease- 
ments and Section 33 therein provides 
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that the owner of any interest in the 
dominant heritage or the : occupier of 
such heritage may institute a suit for 
the disturbance of the easement pro- 
vided that the disturbance has actual- 
ly caused substantial damage to the 
plaintiff. Under Explanation II read 
with Explanation I to the section, 
where the disturbance pertains to the 
right of free passage of light passing 
through the openings to the house, no 
damage is substantial unless the inter- 
ference materially diminishes the 
value of the dominant heritage. 
Where the disturbance is to the right 
of the free passage of air, damage is 
substantial if it interferes materially 
with the physical comfort of the plain- 
tiff. In Raychand v. Maniklal, ILR 
(1946) Bom 184=(AIR 1946 Bom 266) 
(FB), it was held that an easement by 
prescription under Sections 12 and 15 
of the Act is in fact an assertion of a 
hostile claim of certain rights over 


another man’s property and in order. 


to acquire the easement the person 
who asserts the hostile claim must 
prove that he had the consciousness to 
exercise that hostile claim on a pro- 
perty which is not his own and where 
no such consciousness is proved he can- 
not establish a prescriptive acquisition 
of the right. Therefore, if the owner 
of a dominant tenement has, during 
the period of prescription, exercised 
rights on the footing that he. is the 
owner but which he later on claims as 
an easement over a servient tenement, 
then, his exercise of those rights is not 
exercised as an easement and he must 
pal in a claim for an easement. As 
already stated, a party to a suit can 
plead inconsistent pleas in the alter- 
native such as the right of ownership 
and a right of easement. But, where 
he has pleaded ownership and has 
failed, he cannot subsequently turn 
around and claim that right as an 
easement by prescription. To prove 
the latter, it is necessary to establish 
that it was exercised on some one 
else’s property and not as an incident 
of his own ownership of that property. 
For that purpose, his consciousness that 
he was exercising that right on the 
|property treating it as someone else’s 
property is a necessary ingredient in 
proof of the establishment of that right 
as an easement. 


20. In his evidence, the ap- 
pellant did not claim the right of 


passage or of light and air or of drain- 
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ing his waste and rain water over the 
said strip of Jand as rights over the 
respondent’s property. On the con- 
trary, he made it clear that the said 
strip of land fell under the document 
of lease. “I have a right on both the 
properties under the lease deed it- 
self”, he declared in his evidence, and 
added, “whatever rights I have acquir- 
ed are under the lease deed itself and 
hot afterwards.” His claim that the 


' strip of land was included in the leas- 


ed land could not succeed’ because he 
had to admit that although two diff- 
erent municipal numbers, 94 and 93, 
were given as early as 1929 to the 
two portions of the land, 94 to the 
portion under his possession, and 93 to 
that under the possession of the res- 
pondent, no complaint was ever made 
to the municipality or any other 
authority that the strip of land which 
he claimed to be covered under the 
lease. should be included in his plot, 
namely, No. 94, In 1940, and again 
In 1955, when transfer deeds in respect 
of plot No. 94 were executed by him, 
the area mentioned therein was des- 


. cribed as measuring 5182 sq. ft. which `’ 


would not include -the strip of land 
forming part of plot No. 93. Having 
thus failed in his claim that the said 
strip of land was acquired either as 
accession or as one covered by the 
lease deed, he could not turn round 
and successfully claim that he had 
during the requisite period exercised 
rights over it on the footing of an 
owner of a dominant tenement exer- 
cising these rights over a servient 
tenement of another. 


21. Assuming, however, that 


‘the said strip of land was used by him 
-as a passage, 


the evidence clearly 
shewed that it was permissive. There 
was evidence of a permission having 
been asked for from the respondent’s 
father by the appellant for installing a 
hand-pump over the respondent’s well 
in plot No. 93. If the appellant, and 
previously his father, were permitted 
to draw water from that well, the use 
of the well for drawing water and of 
the strip of land as a passage for 
going to the well was clearly permis- 
sive and not as an open hostile tse 
over the lessor’s property. The ap- 
pellant himself admitted that his father 
had taken a portion of plot No. 93 on 
lease paying separate rent therefor at 
Rs. 45/- a year, and had put up there- 
on a tin-shed which stood there from 
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1935 to 1941. It is clear that the scrip 
of land was allowed to be used és a 
passage both to the well and the said 
tin shed. He admitted two letters, 
dated September 30, 1958 and Decem- 
ber 4, 1959, having bean written by 
him to the respondent both relating to 
rent due by him in respect of the said 
land on which the said tin-shed stood. 
On these facts it is impossible to sus- 
tain the right of passage over the said 
strip of land as an easementary right 
by prescription for a continuous period 
of 20 years. 


22. As to the light and air 
through the windows on the western 
side, it is clear from Explanations IE 
and IIT to S. 33 that to constitute an 
actionable obstruction of free passage 
of light or air to the openings in a 
house it is not enough that the light 
or air is less than before. There must 
be a substantial privation of light, 
enough to render the occupation of 
the house uncomfortable, according to 


‘the ordinary notions of mankind. ‘see 


Colls v. Home and Colonial Stores, 


1904 AC 179.) 


_ 23. The plan produced in evi~ 
dence shows that the central part of 
the appellant’s building has five win- 
dows on the ground floor, five in ad- 
dition to one smaller window on the 
first floor and four on the second 
floor. All these windows are in the 
rear side of the building and open out 
on to the said strip of land. There 
can be no doubt and she plan: shows 
clearly that as a consequence of con- 
struction by the resvondent, there 
would be_a deprivation, partially 
though it would be, of light and air 
previously enjoyed by the appelant 
through these windows, especially as 
they are on the western side. On the 
ground floor, all the five windows are 
affected. On the first floor, cnly 
three windows are affected, and that 
too partially. On the second floor, 
none of the four windows is affected 
at all. Thus, so far as the ground and 
first floors are concerned, the appel- 
lant would not have the same amcunt 
of light and air as before. But the 
evidence shows that there are open- 
ings, doors and windows, on eack of 
these floors on the front side, i.e. on 
the eastern side. There was some əvi- 
dence also that the ground floor had 
so far been used as a godown or a 
store room, though the appellant as- 
serted that he had been using it also 
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as a living room. No. attempt, how- 
ever, was made on _ behalf of 
the appellant to establish that the 
obstruction caused by the res- 
pondent’s construction hed been such 
as to amount to a substantial priva- 
tion, so as to render occupation of the 
house by him uncomfortable. In the 
absence of such proof he was rightly 
non-suited by the High Court. 

24. As regards the drain, we 
say nothing, as part of the appellant’s 
claim in regard to it has been allow-. 
ed by the High Court and there are 
no cross-objections against it by the 
respondent, 

25. In the view that we take, 
the appellant cannot succeed: on any 
one of the three questions raised by 
his counsel. The appeal, therefore, 
fails and has to be dismissed with 
costs. 

Appeal dismissed. 
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-Sahadu Gangaram Bhagade, Ap- 
pellant v. Special Deputy Collector, 
Ahmednagar and another, Respon- 
dents. í 

Civil Appeal No. 
D/- 30-3-1970. 

_ (A) Court-fees and Suits Valua- 
tions—Bombay Court-fees Act (36 of 
1959), S. 7 read with Sch. I Article 3 
— Couri-fee payable on memorandum 
of cross-objection filed in an appeal 
against award made under Section 8 
of the Requisitioning and Acquisition 
of Immovable Property Act is ad 
valorem Court-fee as prescribed by 
Sch. I Art. 3 and not a fixed Court 
fee under Sch. II Art. 13. (X-Ref 3 
Sch, II Article 13; Court-fees Act 
(1870), S. 8, Requisitioning and Acqui- 
sition of Immovable Property Act 
(1952), Ss. 11 and 8). (1968) 70 Bom 
LR 407, Approved; Civ. Revn. Appln. 
No. 187 of 1968 D/- 6-3-1969 (Bom), 
Affirmed. (Paras 8, 10) 


i Section 7 applies to an appeal 
filed under Section 11 cf the Act of 


*(Civil Revn. Appln. No. 187 of 1968, 
D/- 6-3-1969 — Bom.) 


EO/EO/B583/70/MVJ/P 


2528 of 1969, 


a 
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1952. The section though not a charg- 
ing section provides for the computa- 
tion of the Court fee: payable on ad 
.. valorem basis and it has 
© to any Article providing for payment 
of fixed Court-fee. _.. (Para 7) 
It is not necessary for the applica- 
tion of Section 7 that the order under 


appeal should have the force of a’ 


decree. (Para 8) 


(B) Court-fees and Suits Valua- 


tions — Bombay Court-fees Act (36 of 
1959) Sch. 1, Art. 3 — The term “peti- 
tion” in the Article includes a cross- 
objection filed in an appeal > 


(Para 10). 


The words “including memoran- 
dum of appeal” in Art. 3 refer to the 


word “petition” immediately preced-’ 
In other words petition 


those words. | 
-includes memorandum: of appeal “as 
well. A cross-objection filed by. the 
| respondent in an appeal . is a memo- 
' , randum of appeal in substance though 
| mot in. form and hence it would be 
i e¢overed by the term petition. eee 

el . (Para 10) 


Cases. Referred: Chronological Paras 

(1868) 70 Bom LR 407 = 1968° 
Mah LJ 587, Chatusshakhiya _ 
Brahmavrinda Gayaran Trust 
v. Union of India - | ae! 

' (1657) AIR 1957 Punj 32 (V 44)= — 

i ILR (1957) Punj 142, Kanwar ` 
Jagat Bahadur Singh v. 
State . i , 

(1932) AIR 1932 Cal 346 (V 19)= 
ILR 59 Cal 528, Ananda Lal- 
Chakrabarti, In re | be oe eed 

Mr. S. V.. Gupte, Sr. Advocate, 

(M/s. P. H. Parekh and“R. B. Datar, 

Advocates with him), >for Appel- 

lant; Mr. G..L. Sanghi,. Advocate, and 

Mr. B. D. Sharma, Advocate for Mr. 

S. P. Nayar, Advocate, for Respon- 

dents. : 


Punjab 
. 11 


The Judgment of the Court was - 


delivered by 


HEGDE, J.: This appeal by spe-._ 


to- have been 


cial leave, appears, ve- 
It arises from 


brought as a test case. 


' | one of the 116 cross-objections filed in 


an appeal brought by the Special De- 
puty Collector, Ahmednagar to the 
High Court of Maharashtra, under sec- 
„tion 11 of the Requisitioning and Ac- 
quisition of Immovable Property Act, 
1952 (Act 30 of 1952) (to be herein- 
after referred to as the Act) against 
an award made by the arbitrator under 
S. 8 (1) of that Act. The controversy 
in this appeal is as to the relevant 


no relation ' 


~~ Act. 


- objection 


provision of the Bombay Court-fees 
Act, 1959 under which the court-fee 
is payable on the claim made in the 
memorandum of cross-objection. Ac- 
cording to the appellant on the claim 
in question a fixed court-fee of Rs. 5 
is payable under Art. 13 of Sch. II of 
the Bombay Court-fees Act, 1959 but 
according to the - State -ad valorem 
court-fee is payable on that claim in 
question either under Art. 1 or Art. 3 
of Sch. I of that Act. The High Court 
has come. to the conclusion that on 
the claim made by the appellant ad: 
valorem court-fee.is payable under 
Art. 3 of Sch. I of the Bombay Court- 
fees Act, 1959. The - appellant chal-. 
lenges that conclusion.. ` l 


2; Lands belonging to the. ap- 


‘pellant: and several others situate. in 


Taluka Parmar, District Ahmednagar 
were requisitioned on March 10, 1944. 
Thereafter they were acquired on 
September 22, 1957 under the provi- 
sions of the Act.. In :respect of the 
said ‘acquisition,. the appellant claimed 
a sum of RS. 12,173/49 P. as compen- 
sation but the Special Land Acquisi- 
tion Officer offered him only Rupees 
3,033/59 P. In view of this difference, 
the matter was.referred to the arbi- 
trator as provided in' S. 8 (1) (b) of the 
The arbitrator awarded a sum of 
Rs.. 5,980/55 P. ..As against that award, 
the Special Deputy Collector went up 
in appeal to the High Court of Maha- 
rashtra. The -appellant filed. a cross- 
‘claiming. an additional 
compensation of Rs. 3323/93 P. On 
that.claim he paid a fixed court-fee of 
Rs. 5. The Taxing Officer assessed the 
Court-fee payable at Rs. 250 and de- 
manded the appellant to pay an addi- 
tional Court-fee of Rs. 245. The ap- 
pellant’s revision to the High Court 
was summarily dismissed. Thereafter 
this appeal was brought. 


3. It was urged by Mr. S. V. 
Gupte, learned Counsel for the appel- 
lant that the High Court was in error in 
holding that’ the Court-fee in respect: 
of the claim made by his client is pay-- 
able under Article 3 of Schedule I 
-and not under Article 13 of Sch. II of 
the Bombay Court-fees Act, 1959. Ac- 
cording to him Article 3 of Sch. I 
applies ‘only to.plaint, application or 
petition (including memorandum of 
appeal) to set aside or modify any 
award made ‘by a civil court. The 
arbitrator appointed under Section 8 of 
the Act is not a civil court; he is only 


a 
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a tribunal. Therefore an appeal against 
his order comes within Article 13 of 
Schedule II. The learned Counsel for 
the Special Deputy Collector on the 


other hand contended thatthe aprro-" 


priate Article under which the court- 
fee is payable is either Art. 3 or Art. 1 
of Sch. I. In support of his contention 
he placed great deal ož 
ne of the Bombay Court-fees Act, 


4, Section 8 (1) of the Act 
reads: 

“Where any property is requisi- 
tioned or acquired under this Act, 
there shall be paid compensation the 
amount of which shall be determined 
in the manner and in accordance with 
the principles hereinafter set out, that 
is to say,— 

(a) where the amount of compen- 
sation can be fixed by agreement it 
shall be paid in accordance with sach 
agreement; f 

_ (b) where no such agreement zan 

be reached, the Central Government 
shall appoint as arbitrator a person 
who is, or has been, or is qualified for 
appointment as a Judge of a High 
Court; 

(c) the Central Government may, 
in any particular case, nominate a 
person having expert knowledge as to 
the nature of the property requisition- 
ed or acquired to assist the arbitra- 
tor and where such nomination is 
made the person to be compenseted 
may also nominate an assessor for the 
same purpose; 

(d) at the commencement of the 
proceedings before the arbitrator, the 
Central Government and the persor. to 
be compensated shall state what in 
their respective opinion is a jair 
amount of compensation; 


(e) the arbitrator shall, after hear- 
ing the dispute make an award dezer- 
mining the amount of compensation 
which appears to him to be just and 
specifying the person or persons to 
whom such compensation shall be paid; 
and in making the award, he skall 
have regard to the circumstances of 
each case and the provisions of sab- 
sections (2) and (8), so far as they are 
applicable; 

(f) where there is any dispute as 
to the person or persons who are ən- 
titled to the compensation, the arbi- 
trator shall decide such dispute and if 
the arbitrator finds that more persons 
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reliance on- 


than one are entitled to compensation, 
he shall apportion the amount thereof 
amongst such persons; 


(g) nothing in the Arbitration Act, 
1940 shall apply to arbitration under 
this section.” 

Section 9 says: 


“The amount of compensation pay- 
able under an award shall, subject to 
any rules made under this Act, be 
paid by the competent authority 
to the person or persons entitled 
thereto in such manner and within 
such time as may be specified in the 
award.” 


5. Section 11 provides for an 
appeal to the High Court against the 
award made by the arbitrator. In 
the Act there is no provision similar 
to sub-section (2) of Section 26 of 
the Land Acquisition Act, 1894 where- 
under every award made by the 
Lands Acquisition Officer is to be 
deemed to be a decree of Court. 
Therefore the question whether the 
award made under Section 8 of the 
Act is executable or not is a matter 
that requires further consideration. 
For the Present, we shall proceed on 
the basis that it is not executable. 
But Section 9 of the Act requires the 
competent authority to pay the com- 
pensation awarded to the person or 
persons entitled thereto. Therefore 
We are unable to accept the conten- ` 
tion of the learned . Counsel for the 
appellant that the award made by the 
arbitrator is something which has no 
effect and therefore it cannot be con- 
sidered as an order. It is true that 
it is not an ‘order’ as defined in the 
Civil Procedure Code, the same hav~ 
ing not been made by a civil Court. 
But the expression ‘order’ is not defin- 
ed in the Act. The award of - the 
arbitrator is undoubtedly a formal 
expression of a decision made by a 
competent authority. Further it is a 
decision binding on the parties to the 
proceedings in which it is made. 
Therefore the question whether the 
order in question is executable or not 
appears to us to be irrelevant: for the 
purpose of determining the point in 
issue, 

6. Section 5 (1) of the Bombay 
Court-fees Act, 1959, provides that no 
document of any of the kinds specified 
as chargeable in the first or second 
schedule to this Act annexed shall be 
filed, exhibited or recorded in any 
Court of Justice or shall be received 


or furnished by any public officer, 
- unless in respect of . such document - 


there has been- paid a fee of an 
amount not less than that indicated 


by either of the said schedules as the. 


proper fee for such document. Sec- 
tion 7 (1) of that Act provides: . . 
“7 (1). The amount .of fee pay- 
able under this Act on a: memoran- 
dum of appeal against an order relat- 
ing to compensation under any’ Act 
for the time being in force for the 
acquisition of land for ‘public pur- 
poses shall be computed according to 
the difference between the amount 
awarded and the amount claimed b 
the appellant.” `~ : 


7. This provision is similar fo . 


Section 8 of the Court-fees Act, 1870. 


It clearly applies to an appeal filed . 


under - Section 11 of the Act. 
It is true that the provision is not a 
charging section. It only provides 
for the computation of the Court-fee 
payable. But that provision makes it 


clear that it relates to the computa- 


tion of a Court-fee payable on ad 
valorem basis. It can have no connec- 
tion with any Article providing for the 
payment of fixed Court-fee. . There- 


fore the computation provided under . 


that provision < can only be of a 
Court-fee payable under one or the 
other articles in Sch. I. Dealing with 


- the scope of Section 8 of the Court- 


fees Act, 1870, Rankin C. J. in Ananda- 
Jal Chakrabarti, ILR 59 Cal 528 = 
(AIR 1932 Cal 346) observed: ; 


“Section 8, while not itself im- 
posing any fee upon any one, provides 
a rule for computation of the fee 
payable under the Act in a certain 
class of cases. What it says . is that, 
in the class of cases, which it deals 
with, the amount of fee, payable under 
the Act on a memorandum of appeal, 
it is to be computed according to the 
difference between the two sums. 
Now, that section standing in the text 
of the Act proceeds clearly upon: the 
assumption that otherwise in the Act 
there is a 1 
valorem charge and. is not a fixed 
charge: a. eer 
_vseuzeeeThe provisions of S: 8, 
involving as they do that fee in the 
class of cases dealt with is an ad 
valorem fee, are themselves sufficient 


. to exclude any question of Article 11 


of Schedule IÍ being made applicable 
to such cases. It is not necessary” to 
consider whether. the Tribunals 


charge which is an ad. 
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award, which is an order and not a _ 
decree is an order having the force of 
a decree. Whatever the effect of that 
phrase.may be, Section 8 shows one 


- perfectly clear that an- appeal regard- 


ing compensation in‘a Land Acquisi- 


‘tion case is not under Article 11 of 


Schedule II, because it is not a fixed 


fee at all ..... i 


8. - We see no force in the con- 


‘tention that before Section 7 (1) of 


the Bombay Court-fees Act, 1959 can 
be attracted to an appeal, the order 
under appeal must have the force of 
a decree. That section does not say 
so. It would not, therefore, be pro- 
per on our part to add the words 
“having the force of a decree” after 
the. word ‘order’ in Section 7 (1). In 
fact that section is so plain as not to 
require any interpretation. In that 
view, it is not necessary for us to con~ 
sider. any of the Articles in Sch. II of 


the Bombay Court-fees Act, 1959. All. ` 


that we have to see is under which! 
Article of Scheduie I, the Court-fee 
is payable. For the appellant it 
matters little whether he is asked to 
pay Court-fee either under Article 1 
or Article 3 of -Schedule I, the court- 
fee payable under both the Articles 
being the same. We are in-agreement 
with the High Court that Article 3 of 
Schedule I is the relevant Article. That 
Article provides for the payment of ad 
valorem Court-fee at the rates pre- 
seribed in Article 1 of Schedule I oni 
appeal petitions.’ . ` 


--9, The learned Counsel for the 


appellant urged that Article 3 of Sch. Į 


of the Bombay Court-fees Act, 1959 
is inapplicable because that Article 
refers to “plaint, application or peti- 


‘tion (including memorandum of ap-= 


peal), to’ set aside or modify any 
award otherwise than under the Arbi- 
tration Act, 1940.” í f 
19. Before Article 3 of Sch. J 
can be attracted, there must be (1) a 
plaint, application or petition (includ- 
ing a memorandum of appeal); (2) in 
that - plaint, application or petition 
{including memorandum of appeal), ` 
there must be a prayer to set aside or 
modify any award and (3) the award 


-in ‘question must not be one unden 


the Arbitration Act, 1940. There is 
no dispute that the proceedings with 
which we are concerned in this case 
fulfil two out of the three require: 
ments enumerated above. The award 
concerned in the proceedings is no 
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one made under the Arbitration Act,- 
1940.and through his ‘cross-objec-ion 
the appellant seeks to get the award 
modified. The only. point in comro- 
versy. is whether the cross-objeccion 
filed by the appellant can be consider- 
ed as “application or petition” within 
the. meaning of Article 3 of Sch. T 
The words in the bracket “including 
memorandum of appeal’ in our 
opinion refer to the word ‘petition’ 
immediately preceding those words. 
In other words the word ‘petition’ 
includes the memorandum of appeal as 
well. The question is whether a 
cross-objection filed by a respondent 
in an appeal:can-be considered as a 
memorandum of appeal. We have no 
doubt that it is a memorandum of ap- 
peal in substance though not in: fcrm. 
tt is a right given to a respondent in 
an appeal to challenge the order 
under appeal to the extent he is ag- 
grieved by that order. The memoran- 
dum of cross-objection is but one 
form of appeal. It takes the place of 
a cross-appeal. It is true that while 
Art, 1 of Schedule I refers to-‘eross- 
objection’, Article 3 oz that Schedule 
does not refer to cross-objection as 
such but that in our opinion makes 
no difference. It is only an inartistic 
drafting: i 

ji. For the ressons menticned 
above, we think that the decision - of 
the High Court in The Chatusshakniya 
Brahmavrinda Gayarar: Trust v. Union 
of India, (1968) - 70 Eom LR 407 is 
correct. In this view, it is not neces- 
sary for us to consider the correct- 


ness of the decision of the Punjab. 


High Court in Kanwar Jagat Bahadur 
Singh v. The Punjab State, ILR 
(1957) Punj 142 = (AIR 1957 Punj 32). 
12. In the result this appeal 
fails and the same is dismissed — no 

costs. 
Axspeal dismiss 
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Tara Chand v. State of Haryana 


[Prs. 10-12]. S.C. 189; 


(A). Penal Code (1860), 5. 97 — 
Right of private defence of property 
— Extent of — Where the tractor of 
the complainant party trespassed on 
the field in the possession of the ac- 
cused, the right of private defence of 
property of the accused is subject to 
restrictions imposed. by S. 99. In this 
case the number and nature of the 
injuries inflicted on the deceased 
showed that the accused had exceed- 
ed the right especially when the ac- 
cused continued to injure the deceas- 
ed in a vindictive and revengeful spi- 
rit after the deceased had fallen down. 
(X-Ref. — S. 99). (Paras 15, 16) 


(B) Penal Code (1860), S. 304 Part 
I — Where two accused had been’ 
convicted under S. 302/34, Penal Code 
by the High Court, the Supreme Court 
altered theix conviction to one under 
S. 304 Part 1/34 as the offence was 
found to be culpable homicide not 
amounting to murder falling within 
exception 2 to S. 300. (X-Ref.:-—-S. 300 
exception 2). (Para 17) 


(C) Criminal P. C. (1898), S. 286 
-= Duty of prosecution — Where ina 
murder case the accused is found to — 
have injuries including these from a 
firearm and the accused pats forward 
a certain version about the incident, 
it is the duty of the. prosecution to 
have -taken the carbine into custody 
together with the empty cartridges 
fired from it as also the unspent 
cartridges without any delay and to 
have obtained the opinion of a ballis- 
tie expert on material points. This not 
having been done no adverse inference 
could have been drawn from the omis- 
sion on the part of the defence to get 
the carbine tested for any alleged 
defect in it. (Para 10) 

(D) Criminal P. C. (1898), S. 154 
s First information report — Object 
of — Though the importance of F.LR. 
made. promptly cannot be minimised 
the mere fact that it was immediate- 
Jy made after the incident cannot rule 
out any embellishment in the version 


-about the incident given by the pro- 


secution. (Para 11) 

Mr. A. S. R. Chari, Sr. Advocate 
(M/s. O. P. Soni and E. C. Agarwala, 
Advocates with him), for Appellants 
M/s. H. R. Khanna and R. N. Sach- 
they, Advocates, for Respondent Mr. 
S. c Dhingra Advocate, for Complain- ` 
an 
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The following Judgment of the 
Court was delivered by 
GROVER, J.: This is an appeal 
from a judgment of the Punjab and 
Haryana High Court upholding the 
ecnviction of the appellants who are 
brothers under S. 302 read with S. 34 
of the Indian Penal Code and confirm- 
ing the sentence of death imposed on 
them by the learned Sessions Judge, 
Hissar. We have already, by a brief 
order dated May 7, 1971, set aside the 
ecnviction and sentence of the appel- 
lants under section 302 read with sec- 
tion 34 and have convicted them under 
Part I of section 304, Indian Penal 
Code, for which a sentence of 7 years 
has been imposed on each of the ap- 
pellants. We now proceed to give the 
necessary details and our reasons for 

ing the aforesaid order. 


2. H. C. Sethi is a practising 
advocate of Hissar. His son, Sub- 
hash Chander deceased was a Major 
in the Indian Army. His second son, 
Suresh Chander, is an advocate and 
the principal witness in the case. In 
February 1969 H. C. Sethi and his 
family appear to have purchased 125 
acres of land in village Talwandi 
Rana, near Hissar. Possession had 
been obtained by the landlords of 80 
Killas of land either by compromise 
with the tenants or by obtaining eject- 
ment orders against them from the 
competent revenue courts. About 6 
or 7 acres of land were stated to be 
still under the cultivation of appel- 
lant Tarachand. The purchasers made 
an application in the court of the 
Assistant Collector, Hissar for his 
ejectment in March 1969. Tarchand 
appeared on one date but he did not 
appear thereafter. On May 9, 1969 an 
ex parte order of ejectment was pass- 
ed against him. According to the terms 
of the decree, however, he was to 
vacate the land in his possession only 
afier he had been allotted some land 
out of certain surplus area. 

3. According to the case of 
the prosecution the occurrence is 
alleged to have taken place on 
July 15, 1969 at about 6 pm 
in the evening on the Dhansu passage 
leading to the village Talwandi Rana 
near the house of Surja Kumar. Kha- 
sra No. 174/2 is situated at a distance 
of 10 or 11 feet from the place of oc- 
currence. Itmay bestated thatone of 
the main points for decision will be 
whether this Khasra number which ad- 
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mittedly was in possession of Tara- 
chand appellant before the killabandi 
in the year 1952-53 continued to remain 
in his physical possession even after the 
consolidation proceedings had started 
and it had been shown in the Khasra 
Girdawari as the property of the vil- 
lage abadi deh. On behalf of the ap- 
pellants it was claimed that it was in 
possession of Tarachand on the day of 
the occurrence. 


4 We may now refer to the 
first information report which was 
registered without any delay. It was 
made by Pat Ram who is working as 
aclerk to H. C. Sethi, Advocate. After 
giving the necessary facts about the 
purchase of the land by the Sethi 
family he proceeded to state that the 
ex parte decree for ejectment which 
had been granted against Tarachand 
was passed without any compensation 
and for that reason he was nursing a 
grudge against the deceased Subhash 
Chander, Suresh Chander and others. 
At about 3 p.m. on the day of the oc- 
currence the two brothers, Manphhul 
Singh a Siri and Patram (informant) 
went on a tractor to plough the land 
which was in their possession. After 
demarcating the area in their posses- 
sion they were going back to village 
Talwandi Rana at about 6 p.m. on 
the kutcha Dhansu passage when 
the harrow got detached from the 
Tractor. After leaving the harrow and 
the tractor with Suresh Chander a 
party consisting of Subhash Chander, 
Patram and Manphul Singh started 
for village Talwandi Rana in order to 
bring a rod. Meanwhile Suresh Chan- 
der started attaching the harrow to 
the Tractor. The party consisting of 
Subhash and others had only cover- 
ed a short distance and had reached 
near the house of Surja Khumar 
when the appellants came from the 
opposite side armed with jaillies. 
Tarachand raised a lalkara saying that 
they were going to teach a lesson for 
obtaining an ex parte eviction decree. 
Both the appellants then attacked 
Subhash Chander with their respec- 
tive jaillies. Suresh Chander who was 
coming on the tractor took the licens- 
ec rifle of Subhash Chander and fired 
two shots in order to save his brother. 
Leaving Subhash Chander in an in- 
jured condition the appellants ran 
away to ihe village. Subhash Chander 
was taken in an unconscious state to 
the hospital at Hissar where he was 
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declared dead at about 7 or 7.30 >.m. 
Tara Chand appellant was arrestec on 
July 16, 1969. Siri Ram the other ap- 
pellant was taken into custody on 
July 17, 1969. 


5. The post mertem examina- 
tion was performed by Dr. I. K. Chau- 
.dhury on July 16, 1939. There were 
as many as 15 injuries on the person 
of Subhash Chander out of which six 
were perforating wounds, one lacerat- 
ed wound, three incised wounds the 
Test being -abrasions. The injuries ex- 
tended from the. region of the eyes and 
the head to ‘the chest and the abdo- 
men, one arm being also involved. In- 
jury No. 3 was individually sufficient 
in the ordinary course of nature to 
cause death and the other injuries col- 
lectively. combined wizh injury No. 3 
were stated to have accelerated the 
death. Injury No. 3 was a lacerated 
wound on the back of the left pinna 
measuring 21/2 x 1 inches extending 
to the skull on temporal region for 
about 1” x 1/2” bone deep. The ~em- 
poral bone was badly fractured and 
pieces were pressing on the train 
which was lacerated. The fracture ex- 
tended to the base of the skull. Tara- 
chand appellant was examined by Dr. 
Jagdish Chander, Medizal Officer, Bar- 
wala, after he had been arrested He 
had six injuries. The first two inju- 
Ties on the left upper arm were due 
to a gunshot. The other injuries were 
two contusion and two abrasion marks. 
According to a note made by the doc- 
tor the part of the shirt worn by 
Tarachand appellant covering the left 
upper arm was stained with dry tlood 
and it was torn at two places. Ir the 
opinion of the doctor injuries Nos. 1 
and 2 on Tarachand were due z0 a 
gunshot. 


6. It may be mentioned at this 

_ stage that according to the statement 
of Tarachand before the commi-ting 
Magistrate he was in his fields when 
Subhash Chander and another per- 
son with a beard started plying the 
tractor in his land. They did not pay 
any heed to his protests. Subaash 
Chander came down from the tractor 
and fired a shot from the ‘weapon 
which looked like a rizle or a gun and 
which hit Tarachand on his left ore- 
arm. Subhash Chander also hit him 
with the butt of the weapon. Tara- 
chand then jumped fcrward and used 
his jailli in self defence. Siri Ram ap- 
pellant was not present at the time of 
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the occurrence. Suresh Chander and 
Patram as also Manphul Singh were 
also not present at the time of the 
incident. Tarachand changed his ver- 
sion slightly in the Sessions Court. 
There he stated that after Subhash 
Chander had fired the first shot from 
his rifle from a distance of 4 or 5 feet 
the rifle became defective and then 
Subhash Chander gave him blows with 
its butt-end. He gave jailli blows in self- 
defence. His wife who was „present 
might have also given some blows to 
the deceased. The other appellant Sri 
Ram pleaded an alibi. 


T: The investigation of this 
case proceeded, to say the least, in a 
most irresponsible and perfunctory 
manner. There were certain essential 
links without which the story of the 
prosecution was bound to suffer from 
serious infirmities. There were two 
rival versions and for the prosecution 
to succeed it was esseniial to esta- 
blish that the harrow had got detach- 
ed from the tractor because of a defect 
in the connecting rod. The position of 
the tractor and the harrow was also 
very material. No attempt whatsoever 


“was made to take into possession 


either the rod which was defective or 
the harrow soon after the occurrence. 
Nor was the rifle which is described 
as a carbine taken into custody. No 
attempt was made either to look for 
the empty cartridges: or to ask Suresh 
Chander to hand over those empty 
cartridges to the police. It is startling 
that it occurred to. the Investigating 
Officer to take the harrow and the 
rifle in possession 11 days later on 
July 26; 1969. If the carbine had been 
taken into custody at the proper stage 
it could have been sent to a ballistic 
expert who could have given a posi- 
tive opinion whether it was defective 
and could not have been fired after 
the first shot. It must be remembered 
that apart from the injuries with the 
rifle shot on his arm Tarachand had 
other injuries which could not have 
been caused by a gun shot. A blunt 
weapon had been used and the pro- 
secution had given no explanation for 
those injuries. It was necessary in 
these circumstances to place all the 
available material throwing some light 
on the point because according. to 
Tarachand appellant he had not only 
been fired upon by the deceased but 
had also been inflicted injuries with 
the buti-end of the carbine. The pro» 
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secution has completely and utterly 
failed to explain those injuries. ex- 
cept that according to P. W. 2, 
Jagdish Chander injuries 4, 5 and 6 
could be self-suffered. : 


B. Mr. A. S. R. Chari for the 
appellants has strongly criticised the 
approach and the findings of the High 
Ccurt which had practically accepted 


the conclusion of the Sessions Judge | 


on most of the points. As regards the 
eye witnesses whose evidence was ac- 
cepted it has been submitted that Pat- 
ram was only a clerk of both H. C. 
Sethi and his son Suresh Chander. 
He could not be expected to give a 
version different from the one given 
by Suresh Chander. The only witness 
of importance is Suresh Chander him- 
seif. His evidence must be regarded 
as interested and there are a number 
of matters on which he either fur- 
nishes no explanation or his version 
sutfers from improbabilities. Accord- 
ing to Suresh Chander the carbine of 
the Major used to remain inthe family 
house at Hissar even when he was 
away on duty. But he had never taken 
it to his land because he had been 
taking his D. B. B. L. gun for which 
he held a licence. It has not been ex- 
plained why instead of taking the gun 
the rifle was taken on that day. No 
reason has been furnished for taking 
a joaded carbine in the tractor when 
the object was to plough or demar- 
eate the lands which were claimed to 
have been in the possession of the 
complainant party. Mr. Chari says 
that the High Court has made out a 
special case for the complainant by 
referring to some tension prevailing 
among the landlords and tenants in 
respect of agricultural land. Neither 
Suresh Chander nor Patram has 
spcken to any such tension in village 
Taiwandi Rana nor was it ever sug- 
gested by them or any other witness 
that any danger was apprehended 
from the tenants. As a- matter cf fact 
practically all the tenants of the Sethi 
family had peacefully surrendered 
possession and even the decree which 
had been obtained against Tarachand 
appellant was of such a nature that no 
immediate eviction was possible. It 
is pointed out that according to Suresh 
Chander when the Police came and 
prepared the site plan on the follow- 
ing day he saw his iractor near the 
Kotha of the Sethi family in the vil- 
lage. As to how and in what circum- 
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stances and when the tractor had been 
removed and by whom is not at all 
clear. It was of the utmost import- 
ance that the tractor, the harrow etc. 
should have been allowed to remain 
at the place at which they originally 
were, according to the case of the 
prosecution, until a proper site plan 
had been prepared. The site plan pre- 
pared by the Investigating Officer Ex. 
PR is of a most unsatisfactory nature. 
In this plan all that has been shown 
about the tractor and the harrow is 
point No. 7. The explanatory note 
relating to point No. 7 in Hindi when 
iranslated into English reads, “it is 
that place where the harrow of the 
tractor became defective, the distance 
from the place of occurrence being 
five karams”. Although according to 
the case of the prosecution (see also 
the statement of the Investigating 
Officer Ganga Ram, P. W. 15) a large 
area of land belonging to the com- 
plainants appeared to have been plough- 
ed the same was not shown in the 
site plan Ex. PR. The omissions of 
the essential matters are so numerous 
that this plan is altogether worthless. 
The other site plan which is more 
detailed was prepared by the Patwari 
Sundardas P. W. 5. That plan also does 
not contain any more details about 
the respective positions of the harrow 
and the tractor. This plan, however, 
was prepared much later on August 6, 
1969. The Patwari stated in cross-exa- 
mination that when he went to the 
place of occurrence he did not care to 
notice any harrow or tractor. The 
evidence of Suresh Chander was that 
after the harrow had got detached 
from the tractor he was successful in 
attaching it by adjusting the rod. He 
had gone some distance when the har- 
row again got detached. He proceeded 
with the tractor leaving the harrow 
cn the spot. On the next day of the 
occurrence when he went with the 
police to the spot the harrow was 
found lying at the place where it had 
keen left by him. Curiously enough 
the plan does not show anything about 
the actual position of the harrow nor 
does it show the distance between the 
harrow and the tractor. Ganga Ram 
Sub-Inspector P. W. 15 who was in- 
charge of investigation stated in cross- 
examinaticn that he had seen the har- 
row lying at a distance of 100 yds. 
towards the north of the place of the 
occurrence. He admitted that he did 
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not indicate this in the site plan. He 
gave no explanation for the omission 
to do so. According to the . evidence 
of Patram P. W. 3 the rod of the har- 
row did not break into two parts but 
had got bent. He admitted that he 
did not show the bent rod to the 
police. All this, according to Mr. 
Chari, makes the testimony of Suresh 
Chander on the point of the episode 
of the harrow very weak and almost 
unbelievable. 


; 9. It has next been urged that 
Suresh Chander made no attempt to 
explain or even mention the weapon 
by which those injuries had been 
caused on the person of Tarachand 
appellant which could not be attribut- 
ed to the shot from the carbine. Al- 
though it may not be an inflexible 
rule that the prosecution witnesses 
should explain or mertion the injuries 


sustained by the accused persons but 


a good deal of importance has always 
been attached to this matter and the 
approach of the High Court cannot 
be regarded as correct with regard to 
the complete. absence of explanation 
as to the injuries which could not have 
been inflicted by the gunshot and 
which, according to Tarachand ap- 
pellant, had been caused by the butt- 
end of the rifle. There is at least one 
injury which was a contusion which 
was extensive and wes located on the 
antero-medial aspect cf the upper one- 
fourth of the left forearm of Tara- 
chand which did require an explana- 
tion by the prosecution. The High 
Court while observing that Tara 
Chand did not stand in need of fabri- 
eating any injuries in order to put 
forward a plausible defence, went cn 
to say that it was not beyond the 
range of possibility that he had suf- 


fered the contusion either before or - 


after the occurrence. There was no 
material or evidence on which such a 
view could be reasonably taken. There 
are other matters also in the evidence 
of Suresh Chander to which our at- 
tention has-been invited by Mr. Chari 
but it is unnecessary to refer to them 
in detail. 


10. We find a good deal of 
substance in the criticism of Mr. Chari 
with regard to the evidence of Suresh 
Chander which it must be remember- 
ed has to be accepted with care as he 
was undoubtedly an interested wit- 
ness, We are also of the opinion that 
the High Court was not justified in 
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the view it took about the failure on 
the part of the defence to get the car- 
bine examined for any alleged defect 
in it. The carbine was not taken into 
possession immediately and even i$ 
any defect existed on the date of the 
occurrence it would have been point- 
less to get it examined after a lapse of 
a number of days during which period 
it had continued to remain inthe pos- 
session of Suresh Chander who could 
have easily seen to it that the defect, 
if any, had been rectified. We are, by 
no means, satisfied that the version of 
Tarachand appellant with regard to 
the defect in the carbine can be ac- 
cepted as correct in the absence of any 
evidene on the point. But in our 
judgment it was the duty of the pro- 
secution in the circumstances of this 
case to have taken the carbine into 
custody together with the empty car- 
tridges fired from it as also the un- 
spent cartridges without any delay 
and te have obtained the opinion of a 
ballistic expert on material points. 
This not having been done no adverse 
inference could have been drawn 
from the omission on the part of the 
defence to get the carbine tested for 
any alleged defect in it. The evidence 
of Patram does not carry the matter 
further. 


Pe oi We are not impressed with 
the view of the High Court that a 
great deal of importance should be 
attached in the present case to the 
prompiness with which the first in- 
formation was lodged. Suresh Chander, 
was an advocate and Patram was his 
clerk. They could certainly have 
quickly thought out what version to 







alleged criminal activity, 
the circumstances before there is time 
for them to be embellished or for- 
gotten. But as we shall presently indi- 
cate, we are not satisfied that the ver- 
sion given by the prosecution as well 
as by the defence is correct with 
regard to the origin of the i 
and the manner in which the occur- 
rence took place. 


12. There are certain features 
which present a good deal of diffi- 
culty. Firstly it is incomprehensible 
why both the appellants should launch 
a sudden and unexpected attack on 


l 
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the deceased Subhash Chander. It is 
not the case of the Prosecution that 
hehad gone therealong with his party 
to evict the two appellants or to inter- 
fere with their possession. Indeed that 
was not possible because according to 
the decree which had been obtained 
by the Sethi family the eviction could 
only take place after the allotment 
out of the surplus area to Tarachand 
had been made. It appears highly im- 
probable that merely because such a 
decree had been obtained by the fami~ 
Iy of the deceased the two appellants 
should decide to kill him in the pre- 
sence of his own brother Suresh Chan- 
der, Patram and Manphul Singh. 
Secondly, even if the appellants had 
such a strong grievance it would 
naturally be against either the father 
or Suresh Chander who were lawyers 
and who must have obtained the 
decree from the law courts. The two 
appellants could possibly have no griev- 
ance of that nature against the 
deceased who had come home on 
leave only for a short time and who 
apparently has not been shown to 
have ever taken part in the court pro- 
ceedings against Tarachand. On the 
other hand, the version of Tarachand 
with regard to the: unprovoked shoot- 
ing by the Major is equally unbeliev- 
able. If the deceased who was a train- 
ed officer in the Army holding a fair- 
ly high rank wanted to shoot Tara- 
chand he could have done a swift job 
of it with his automatic carbine. The 
story of Tarachand that the carbine 


became jammed or defective after the ` 


first shot is equally not convincing: In 
his statement before the- committing 
magistrate he never mentioned any- 
thing about this defect. The suggestion 
that has been made by Mr. Chari is 
that in all likelihood the Major had 
gone with an armed carbine to threat- 
en Tarachand into surrendering pos- 
session of the land in respect of which 
a decree for eviction had been obtain- 
ed. The Major had no intention of 
killing Tarachand but in the course of 
a heated’ argument he might have 
given Tarachand some injuries with 
the butt-end of the carbine and later 
on even fired the shot aiming at the 
arm which was not a vital part but 
then Tarachand and his brother who 
had jaillies got the better of him and 
killed him. All this, however, leaves 
us in the realm of. conjecture. Mr. 
Chari’s emphasis on the evidence of 
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Dr. Jagdish Chander, P. W. 2 with 
regard to the blackening near injury 
No. 2 on the arm of Tarachand can 
hardly be of much avail. On a care- 
ful perusal of his statement we are 
inclined to agree with the learned 
Sessions Judge for the reasons given 
by him that he has made a statement 
to suit the version of both sides. We 
are unable to find that the deceased 
received the injuries at the hands of 
Tara Chand and his companion in 
exercise of the right of private de- 
fence of the person of Tarachand. 


13. We may’ now deal with 
another aspect which will have a great 
deal of bearing on our final decision 
in this ease. According to the defence 
Khasra No. 174/2 was in the posses- 
sion of Tarachand. Its distance from 
the place of occurrence was only 10 or 
11 feet. There were tractor marks on 
this Khasra number. This is borne out 
both by the evidence and by the site 
plan. The Sessions Judge and the 
High Court did not accept the case of 
the defence on the question of Tara’ 
Chand’s possession of Khasra No. 
174/2. It appears from the evidence 
of the Patwari, Sunder Das P. W. 5 
as also the report made by him, Ext. 
PH dated July 17, 1969 that original- 
Iy whole of Khasra No. 348 was in 
possession of Tara Chand appellant. 

is name was entered as its occu- 
pancy tenant upto the Rabi crop 1953. 
As a result of consolidation proceed- 
ings in 1952-1953 some part of this 
Khasra inside the Phirni (outer vil- 
lage road) came to be shown in . the 
Revenue records as the property of 
the village Panchayat, the purpose be- 
ing extension of Abadi-deh (residen- 
tial part of the village) Khasra No. 
174/2 was assigned to this portion 
inside the Phirni. Khasra No. 174/2 
is shown at point No. 4 both in the 
site plan, Ext. PG prepared by the 
Patwari and Ext. PR made out by the 
Investigating Officer. Ex. PG shows 
that Tarachand was in cultivating pos- 
session of the Khasra numbers adjoin- 
ing the area within which Khasra No. 
174/2 is situated. 


14, On behalf of Tarachand 
appellant it has been claimed that al- 
though a portion out of the bigger 
old Khasra No. 348 which was admit- 
tedly in his possession had gone to 
the Panchayat (this portion being 
numbered 174/2) for extension of the 
Abadi-deh he continued to remain in 
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its physical possession as consolida- 


‘tion proceedings had been stayed by 


an order of the Punjab High Court in 
1955. Reliance has also been placed 


.on the procedure prescribed by & 23 


of the East Punjab Holdings (Conso- 
lidation and Prevention of Fragmen- 
tation) Act 1948 for change of posses- 
sion. It is pointed out that althcugh 
in his report the Patwari had stated 
that the ownership of Khasra No. 174/2 
had been transferred to the Pacha- 
yat the necessary orders relating to 
change of possession were not pro- 
duced. 


15. We do not consider that 
the absence of orders relating to 
change of possession can have meuch 
significance. The ownership of Khasra 
No. 174/2 was undoubtedly of the vil- 
lage Panchayat and the land was 
shown as Gair Mumkin (unploughable 
or uncultivable). It is well known 
that even when land is shown in 
Revenue records as Gair Mumkin 
some cultivation can be done on it by 
a person who is in actual possession. 
It is difficult to believe the Patwari 
that he did not know if Tara Chand 
was in possession of Khasra No. 174/2 
on the date of the occurrence when 
he could say definitely that he was in 
possession of the other Khasra rum- 
bers in the immediate vicinity of 
Khasra No. 174/2. His answer about 
the sowing of certain crop (Tararnira) 
by the wife of Tarachand ‘in that 
Khasra No. was equally vague and 
indefinite. If there was no culciva- 
tion ihe Patwari could have saic in 
positive terms that he never found 
any part of Khasra No. 174/2 under 
cultivation especially when he had 
gone to the spot on July 17, 1969. It 
was obvious that he was trying to 
suppress giving an information on a 
point which was matarial to the de- 
fence. At any rate, it was not neces- 
sary for the defence to prove that 


Khasra No. 174/2 was under the culti- . 


vating possession of Tarachand. The 
proved facts that originally this land 
was in his possession as a tenant and 
that the consolidation proceedings had 
been stayed coupled with other cir- 
cumstances leave no doubt in our mind 
that Tarachand hac continuec. to 
remain in actual possession of Kasra 
No. 174/2 even though as a result of 
consolidation it had been’ allotted to 
the village Panchayat for extension of 
Abadi-deh. It is significant and this 


circumstance carries much weight 
that there were tractor marks in 
Khasra No. 174/2. The prosecution 
failed to furnish any explanation for 
the tractor having gone to that Khasra 
Number. According to the case of 
the prosecution the tractor had been 
used only in the fields which were in 
the complainant’s possession and 
which had nothing to do with the 
lands in the possession of Tarachand. 
The presence of tractor marks in 
Khasra No. 174/2 show that the party 
of the complainants took the tractor 
there and this lends support to the 
version of the defence that that was 
done because Tarachand was working 
there. The learned Sessions Judge 
attached importance to the fact that it 
had not been shown that this land 
had been purchased by ,the.-complain- 
ants. Even if that be so, the tractor 
did go to.Khasra No. 174/2 which was 
in possession of Tarachand and he and 
his’ brother had a right of private 
defence of property, under section 97 
of the Indian Penal Code. That was, 
however, subject to the restrictions 
contained in S. 99. This right in no 
case extends to the inflicting of more 
harm than it was necessary to inflict| - 
for the purpose of the defence. 


16. The injuries which were 
inflicted on the deceased even if caus- 
ed for defence of property were such 
as.could never be justified. We can- 
not accept in its entirety the version 
of Tarachand about how the Major 
fired the shot and also caused the in- 
juries to him with a blunt weapon. 
The number and the nature of inju- 
ries which were inflicted on the de- 
ceased by means of jaillies by the ap- 
pellants: clearly showed that they 
exceeded the right of private defence 
of property. It appears that even 
after the deceased had fallen down the 
appellants continued to injure him in 
a vindictive and- revengeful  spirit.|: 
The plea of alibi set up by Siri Ram 
has not been accepted and rightly so. 
No attempt was made before us to sup- 
port that plea. There can be no man- 
ner of doubt about his presence as the 
number of assailants was bound to be 
more than one; otherwise so many 
injuries could not have been inflicted 
on the deceased. : 


17. For the reasons given 
above the appeal is allowed to the ex- 
tent that the conviction and sentence 
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of the appellants under S. 302 are-set 
aside and instead-they are found guil- 
. Jty under Part I of S. 304, Indian Penal 
Code for which we consider that a 


sentence of 7 years’ rigorous imprison- . 
` 69 of 1968 the sentence of Budhoo and 


ment will meet the ends of justice.. 
Conviction and sentence altered. 





AIR 1971 ‘SUPREME COURT 1898 
© (V 58 C394)” , 
(From Bombay)* 
K. S. HEGDE AND A. N. 
GROVER, JJ. 

1. Gian Mahtani (In Cr. A. No. 66 
of 1968) 2. Budhoo and others (In Cr. 
A. No. 69 of 1968), Appellants v. State 
of Maharashtra ete. Respondents. 

Criminal. Appeals Nos. 66 and 69 
of 1968, D/- 21-7-1971. . 

l Evidence — Appreciation of == 
Suspicion cannot take the place of 
proof — Prosecution: must prove iis 
case beyond all, reasonable doubt. | 
(Paras 13, 11) 
_ + Where in prosecution of accused 
for smuggling the very goods smug- 
gled were not known the conviction 


' -© of accused for smuggling something 


not known was not justified. 


In Cri. Appeal No. 66 of 1968: 
Mr. R. Jethmalani Sr. -Advocate (Mr. 
N. H. Hingorani.and Mrs. K. Hingo- 
rani, Advocates with him), for Appel- 
lant In Cri. Appeal No. 69 of 1968: 
M/s. Nuruddin Ahmed and U. P. Singh 
Advocates, for Appellants In both Ap- 
peals: Mr. G. N. Dikshit, Sr. Advo- 
cate (Mr. B. D. Sharma, Advocate for 
Mr. S. P. Nayar Advocate with him), 
for Respondents. 

The following Judam of 
Court was delivered by 

GROVER, J.: These appeals have 
been brought by ‘certificate from a 
judgment of the Bombay High Court. 
Gian Mahtani the sole appellant in 
Cr, A. 66/68 has been convicted by - 
the High Court of charges under sec- 
tion 135 (b) (ii) of the Customs Acf 
1962 and S. 5 of the Imports and Ex- 
‘ports Control Act 1947. . He has been 
sentenced to two years on each of the 
several charges Nos. 28 to 33 and 38 
to 41, the sentences being concurrent, 


the 


*(Cri. Appeals Nos. 1085 and 816 of. 


1965, D/- 23-11-1967 — Bom.) 
GO/HO/D453/71/SSG 


(Para. 11). 


A.LE 


On charges Nos. 63 to 66 a-sentence of 
six months’ rigorous imprisonment has- 
been imposed. It has been directed 
that the sentences on all the charges 
shall run concurrently. In Cr. A. No. 


two others was reduced. by the High 
- Court to rigorous imprisonment for 6 
months. It may be stated that Gian 
Mahtani had been acquitted by the 
Additional Chief Presidency Magis- 
trate but Budhoo-and others had been 
‘convicted and sentenced to 9 months 
“rigorous imprisonment by him on 
charges Nos. 51, 52, 54, 55, 57 and 58 
which. related to ‘commission of of- 
fences under the aforesaid enactments 
and under Section 120-B of fas Indian 
Penal Code. 


2.. The Assistant Collector of 
Gustome Preventive Department, 
Bombay, filed a complaint dated 


August 10, 1964, against 21 persons. 
Only 10 out .of them were tried be- 
cause. the rest had absconded. The 
accused, who were tried, were Nos. (1} 
Gian Mahtani, (2) Gobindram Har- 
jani, (3) Ramchand Motwani, -7, 8, 9, 
(10) Budhoo, (11) Mohamed Ismail. B: 
Bashir, (12) Nazruddin and (13) Abdul 
Latif. The complaint was on charges 
under S. 120B, - Indian: Penal Code 
read with S. 135 of the, Customs Ac 
1962 andS&S.5 ofthe Imports and Ex- 
ports Control Act 1947. Accused Nos. 1; 
2 and 3 were arraigned as the princi- 
pal conspirators who were alleged td 
have smuggled large quantities .of 
watches and luxury goods from Singa- 
pore to Bombay between August 1963 


- and January 20, 1964 Accused Nos. 7 


to 13 were charged as,the carriers of 
‘these goods and who had arrived by 
the steamship S. S. Marconi at Bom- 
bay on January 20, 1964. The. trial 
Magistrate acquitted accused Nos. 1 
and 2. Accused No. 3 was convicted 
and sentenced to rigorous imprison- 
ment for 3 years. He filed an appeal 
before the High Court but during the 
pendency of the appeal. he is stated ta 
have committed suicide and his ap- 
peal. abated. Out of accused ‘Nos. Y 
to 13 only accused Nos. 10, 11 and 12 
- appealed to the High Court. The 
State filed an appeal against the acquit- 
tal of accused Nos, 1 and 2. Accused 
No. 2 died during the pendency of the 
appeal. The High Court allowed the 
appeal against accused. No. 1 and dis- 
missed the appeal of accused Nos. 10, 
11 and 12 although their sentences 
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were reduced to 6 months’ rigorous 
imprisonment. 


3. The table given below will 
indicate the relationship between the 
(Contd. on Column 2) 
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principal accused persons, tħe main 
witness, P. W. 1 Ramchand Harjani 
and certain other persons who figure 
in the case: 





Daughter married Gobindram 
to A3 (Ramchand Harjani 
Motwani) (A2 


According to the case for the pro- 
secution accused Nos. 1 and 2 entered 
into a criminal conspiracy: with P W. 
1 Harjani in the first week of Avgust 
1963, the object of conspiracy beirg to 
purchase wrist watches and other lu- 
xury goods like saris, perfumes, ele2tric 
cookers, ete. from Singapore and smug- 
gle them into India at Bombay.’ Ac- 
cused No. 1 was the principal financier 
and his share in the profits was fixed 
at 75%. Accused No. 2 and Harjani 
were to receive 25 per cent. Accused 
No. 3 Motwani was to be- sent to Sin- 
gapore as an employee of this Syndi- 
eate on a fixed salary. He was to 
arrange for purchasing and sending 
the goods from there. 

4. The. modus operandi of the 
conspirators was thai wrist watches 
were concealed in tins meant for pro- 
visions and electric ccokers in suzh a 
way that nobody’s suspicion might be 
aroused. Certain persons were em- 
ployed as carriers. They were paid 
their passage to Bombay mostly ir the 
cabin class and also the additional 
sum of Rs. 300 to Rs. 400 each. The 
duty which was levied on other lu- 
xury goods which were sent with 
them was paid_ by the conspirators ati 
the docks in Bombay. 

5. The Customs Officers took 
various steps from January 31, 1964, 
onwards in the matter of unearthing 
the conspiracy. Details are not neces- 
sary. Mention may ke made only of 
a confessional statement of A-1 
which is Ext. Z70 in which he admit- 
ted the hatching of the conspi- 
racy and the smuggling of 1u- 
xury articles pursuant thereto. He 
has ascribed to himself a minor 
part and put the blame largely 
on A-2 and P. W. 1 Harjani In all 
66 charges were framed. Harjani was 
made the principal prosecution wit- 
pess. The evidence on behalf of the 
prosecution consisted of the testimony 
of Harjani, the cables which passed 


Ramchand Harjani 


-d . ‘| 
Atma Ram 
Harj ani married to 
sister of Al.Gian Mahtani 


between the conspirators and the con- 
fession of A-1 which was retracted at 
the trial as also the deposition of Jag- 
ton and Vaswani (P. W. Nos. 2 and 


6. ` Whe trial Magistrate held 
that there was a conspiracy to smug- 
gle luxury goods and watches on a 
large scale as alleged in the complaint 
filed by the Assistant Collector of Cus- 
toms on August 10, 1964 He was of 
the view that A-1 was engaged in 
smuggling business during the period 
of the conspiracy. He, however, found 
that A-1 was involved in a separate 
business of smuggling which was in- 
dependent of the conspiracy and, 
therefore. the conspiracy charge which 
had been framed against him had not 
been proved. He acquitted A-1 of all 
the charges but convicted the other 
accused as mentioned before. The 
High Court considered the evidence . 
including the cables which had passed 
between A-1 and the other alleged 


(P. W. 1) 


_conspirators and came to the conclu- 


sion that no clear inter-connection was 
established between Harjani and A-1. 
The case of A-1 was that he was do- 
ing his own business with Atma Ram 
till about the middle of December, 
1963 and thereafter he did business 
with A-3. The High Court was satis- 


fied that the decision of the learned . . 


Magistrate was correct about A-1 do- 
ing a separate business and not being 
a member of the conspiracy. It, how- 
ever, proceeded to examine the ver- 
sion given by A-1 in defence which 
was that he was doing business in 
currency. The High Court . rejected 
this part of the case of A-1 and was 


. of the opinion that he was doing the. 


same kind: of business as Harjani ie. 
smuggling of watches and luxury 
goods. The approach of the High 
Court was as follows: 


T. Although the charge as 
zramed. of conspiracy had not been 
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proved against A-1 and it would not 
cover the separate conspiracy that 
had actually been proved between A-3 
and A-1 for smuggling goods but he 
was guilty of the overt acts covered 


by charges Nos. 28 to 33, 38 to 42 and . 


63 to 66. The first set of charges 
were in respect of the goods alleged 
to have been smuggled by three car- 
riers of A-1 whose names were Ivan, 
Baptista and Farooq into Bombay on 
January 3, 1964 by the ship S. S. 
‘ROMA’. The second set of charges 
related to the goods smuggled through 
two carriers of the name of Aziz and 


Herbert who arrived by the ship S. - 


S. ‘ASIA’ on January 12, 1964. The 
third set of charges related to ‘the 
goods which were brought by Jagtiani 
and Vaswani (P. Ws.) who arrived by 
the ship S. S. ‘MARCONI’ which arriv- 
ed on January 20, 1964. As regards 
the three carriers who came by 
‘ROMA’ it was not disputed on behalf 
of A-1 that they had actually arrived 
by that ship. His case was that these 
carriers did smuggle goods for him but 
the same consisted of Indian currency 
in specie. The High Court proceeded 
to reject the defence and entertained 
no doubt that A-1 was smuggling 
watches and luxury goods. The court 
agreed that apart from the bare word 
of Harjani that these carriers brought 


_, luxury goods worth Rs. 15,000/- and 


18,000 watches, there was no other evi- 
dence relating to the nature’ of the 
goods. But weight was attached to 
the fact that on each of these carriers 
a sum of Rs. 1800/- or so had ‘been 
spent from which it followed that 
goods of a large value must have been 
smuggled. The cables by which A-1 
is stated to have made a large provi- 
sion for smuggling were relied upon 
. and from those cables it was found 


established that goods worth at least- 


Rs. 35,000/- had been smuggled into 
Bombay through the three carriers 
who arrived by ‘ROMA’. The posi- 
tion with regard to the goods which 
came by the other ship "M. V. ASIA!’ 
through Aziz and Herbert ‘was simi- 
lar. The reasoning of the High Cour 
was that the carriers who had arrived 
by these two ships had -admittedly 
smuggled contraband articles and 
since the version of A-1 that these 
goods consisted of Indian currency in 
specie was false it followed that A-1 
must have smuggled into India through 
these carriers luxury goods and 


A. L R. 


watches worth Rs. 35,000/- on January 
3, 1964 and 20,000 Dollars on January 
11, 1964 respectively. 


8. As regards the goods which 
had arrived by ‘S. S. MARCONI’, the 
High Court found . that the charges 
relating to them (63 to 66) related only 
to importing of goods otherwise than 
as bona fide personal baggage. It came 
to the conclusion that A-1 was inter- 
ested in the cookers and other luxury 
articles which were sent by A-3 to 
A-1 with the two carriers who came 
on the ship ‘MARCONI’ and these 
goods had been delivered to him. A-1 
was, .therefore, found guilty of char- 
ges 63 to 66. 


9. In the appeal filed by ac- 
cused Nos. 10, 11 and 12, it was held. ~ 
that they had been almost caught red- 
handed and they had carried goods 
Similar to those which had been ad~- 
mittedly received for the conspira- 
tors. It was found that these appel- 
lants were carriers of tins which con- 
tained watches and they knew thaf 
they were smuggling valuable goods. 
The High Court felt difficulty in sus- 
taining their conviction on -the cons- 
Piracy charge which was set aside, 
Their conviction, however, on charges. 
51, 52, 54, 55, 57 and 58 was main: 
tained: 


10. Mr. Jethmalani for the ap- 
pellant Gian Mehtani (A-1) has rais- 
ed the following principal contentions 
with regard to charges 28 to 33 and 38 
to 41 which related to the goods 
alleged to have been smuggled by 
means of carriers who arrived by the . 
two ships ‘ROMA’ and ‘ASIA’: 

(1) No cognizance could be taken 
or had been taken of the offences 
which formed subject matter of the 
above charges because no complain 
had been filed in respect of these 
offences as required by S. 137 of the 
Customs Act 1962. 


_ (2) The conviction of A-1 on the 
aforesaid charges was based on no 
evidence. As a matter of fact A-I 
had been convicted on the falsity of 
his own explanation or version. ` : 

(3) The High . Court had relied 
upon inadmissible evidence and had 
failed to consider that the prosecu- 
tion had accepted in the trial court 
the explanation given by A-1 and had 
actually filed an application that he 
should be convicted for importing 
Indian currency in specie. 
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` (4) At any rate, such evidence in- 
cluding the evidence and circumst-_ 
ances which had been relied upon was 


i wholly insufficient. to warrant the- 


conviction of A-1 who had been rizht- 
ly acquitted by the Trial Magistrate. 


. 1I In our judgment it is not 
necessary to examine all the above 
contentions because we are inclined to 
agree with Mr. Jethmalani with refer- 
ence to his second contention that the 
conviction of A-1 could not be sus- 
tained on the charges based on the 
alleged smuggling by means of the 
carriers who arrived by the two ships 
‘ROMA’ and ‘ASIA’. One of the 
essential facts which had to be esta- 


blished by the prosecution was the 
exact nature of the goods stated to 
have been smuggled. In the com- 


plaint these goods had been describ- 
ed as wrist watches and other luzury 
goods such as “saris, electric gcods, 
toiletaries, cosmetics, electric cookers, 
ete.” The learned trial Magistrate found 
that there was no evidence about the 
exact nature of the goods which had 
been smuggled through the carriers of 
Al who arrived by the ships ‘ROMA’ 
and ‘ASIA’. The High Court also, 
as already noticed, observed that 
apart from the bare word of 
Harjani that these carriers brought 
luxury goods and watches, there 
was no :other evidence relcting 
to the nature of the goods broaght 
by them. It does not appear that the 
High Court was prepared to rely on 
the sole evidence of Harjani nor in- 
deed it is possible to čo so particular- 
ly in the light of the findings of the 
trial magistrate and the High Court 
itself. The High Court was, however, 


~ swayed by the amount spent on the. 


carriers and the cables which had 
passed between A-1 and his associa- 
tes in Singapore. Reference was made 
inter alia to Ext. Q a cable sent by 
A-1 to A-3, Ext. T which was sent by 
A-1 to Mohan Nagrani, Ext. U a cable 
from A-3 to A-1 ete. Now these 
cables do relate to certain arrange- 
ments having been made about fi- 
nances which were being arranged by 
A-1 for being utilized in Singapore 
and it was even admitted by the lat- 
ter that these cables related to his own 
separate business of smuggling Indian 
currency in specie. But there was 
nothing in these communications which 
would show what the nature of the 
goods was for the smuggling of which 
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the finances were being arranged. 
The High Court could legitimately 

entertain a grave suspicion that once 

the story of A-1 about the smuggling 
of Indian currency in specie. was not 
accepted the money which was being 
remitted as also the cables in question 
related to the smuggling of luxury 
goods and watches in the same way as 
A-3 and Harjani were doing. But 
suspicion, however great cannot take 
the place of proof a dictum which can 
always bear repetition. The prosecu- 
tion had- set out and sought through- 
out to establish one conspiracy which 
was the subject-matter of the com- 
plaint and which involved A-1. I¢€ 
was concurrently found by the trial 
magistrate and the High Court that 
A-1 was not a member of that cons- 
Piracy. The charges relating to smug- 
gling for which A-1 was convicted 
clearly recited that the alleged overt 
acts had been done pursuant to the 
conspiracy which was the subject- 
matter of the complaint. It is a moo 

question, which need not be decided, 

whether A-1 could be convicted o 

any overt act which was pursuant to 
a conspiracy for which he had not 
been charged and which was the result 
of quite a different conspiracy. But 
it is not possible to, lose sight of the 
fact that even if A-1 was proved to 
have smuggled certain articles through 
the three carriers who arrived by 
‘ROMA’ and the two carriers who 
came by ‘ASIA’, he could not be con- 
victed- of smuggling something which 
was own and about the nature 
of which there was total lack of evi- 
dence. To say that luxury goods of 
the nature specified in the complaint 


and watches had been smuggled would 


be purely conjectural. Unless the link 
about the nature and the description 
of the goods could be established the 
chain of circumstantial evidence would 
necessarily break and this is what was 
lost sight of by the High Court. We 
would accordingly held that the Trial 
Magistrate was right in acquitting A-1 
of the aforesaid charges and the High 
Court was in error in convicting him, 


12. As regards the charges 63 
to 66 which related to the goods 
brought by Jagtiani and Vaswani (P. 
Ws.} who arrived by the ship ‘MAR- 
CONY’, A-1 had been convicted only 
for importing gocds otherwise than as 
bona fide personal baggage. Accords 
ing to the High Court, A-1 was inter 
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ested in the cookers and other.luxury 
articles which had been sent by A-3 
to him with the carriers Jagtiani and 


-Vaswani who had delivered them to.. 


him. He had thus smuggled the goods 
fn contravention of the prohibition 
under the Imports and Exports Con- 


' trol Act 1947. The goods were liable 


to be confiscated under S. 111 of the 
Customs Act 1962 and thus offences 
under S. 135 of that Act had been com- 
mitted. According to the High Court, 
the evidence which connected. A-1 
with the goods specified in those char- 
ges consisted of the deposition. of Har- 
jani, the confession of A-1 and the 
testimony of witnesses Jagtiani and 
Vaswani. The learned trial magis- 
trate gave cogent and clear reasons 
for not placing any reliance on the 
statements of Harjani and of Jagtiani 
and Vaswani (P. Ws. 2 and 10). It 
may be mentioned that even accord- 
ing to the evidence of the latter all 
that they had done was that they had 


delivered two electric cookers and other: 


articles to A-1]. The duties on thése 
articles-had admittedly been paid. The 
customs authorities had not.found any 
objectionable or contraband > articles 
like watches, ete. concealed in the 
electric cookers or.the other packages 
that Jagtiani-and-Vaswani-had brought 
with them. However, once.the evi- 
‘dence of these two persons is discard- 
ed as was rightly done by-the trial 


‘magistrate, we are only left with the 
- 50 called confession of A-1. The learn- 


ed trial magistrate had gone into the 
question of the voluntary nature of 
the confession at Iength and had come 
to the conclusion. that the statement 
made by A-1 to the customs authori- 
ties Ext. Z-70 was not voluntary. The 


High Court came to the contrary con- - 


clusion. After carefully consider- 
ing the reasoning of -the two 
courts, we are of the opinion 


that the trial magistrate was ful- 


:- Jy justified in not relying on the state- 


ment Ext. Z-70 as it had not been 
made in circumstances which inspired 
confidence about its voluntary nature. 
We are, therefore, unable to sustain 
the conviction of A-1 with regard to 
charges 63 to 66. 


13. - There can be no manner 
of doubt that A-1 played a leading 


-role in extensive smuggling operations. 


On his own admission, he had been il- 
legally smuggling Indian currency in 
specie (for which, however, no charges 


Bee caren, 
ALR. 
were preferred agains? him). The 


_ entirety. of facts and circumstances do 


create a serious suspicion of the com=« 


‘mission of -offences with which A-F- 
_ was charged and of which he is being: 


acquitted. .But according to. the sys- 
tem of jurisprudence which we fol- 
low, conviction’ cannot be . based onf ° 
suspicion nor on the conscience of the 
court being morally satisfied about 
the complicity of an accused person. 
He can be convicted and sentenced 
only if the prosecution proves its case 
beyond all reasonable doubt. This is 
what it has -failed to do with regard 
to A-1. -His appeal is allowed and his 
conviction and sentences on the vari- 
ous charges are hereby set aside, ` 


.. 14. As regards appellants Bu- 
dhoo and others, a great deal of stress 
has been laid by Mr. Nuruddin Ahmed 
who: appears on their ‘behalf on their 
being poor persons who had been the 
victims of the machinations of season- 


-ed smugglers. It has been urged that 


they had no personal knowledge that 
the fruit tins which they were asked 
to carry contained watches or contra- 
band: articles. For. the reasons given 
by the High Court, we are unable to 
accede to the suggestion that they 


were as innocent as has been sought 


to be made out. .We have no doubt 
that the High Court rightly. upheld 


. their conviction. Their appeals shall 


stand dismissed. As.they were releas- 
ed on bail, they shall surrender to 
their bail-bonds, . - . nS 

-© Order accordingly. 
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and a Labour Court called upon to cm- 
pute benefits claimed by a workmen 
is in the position of an executing court 
and as such competent to interpre. an 
award where there is a dispute as to 
the rights thereunder or as to its zor- 
rect interpretation. Obviously, if the 
award is unambiguous, the Labour 
Court is bound to enforce it, and under 
the guise of interpreting it, it cammot 
make a new award by adding tc or 
subtracting anything therefrom. Al- 
though it cannot go beaind the aw=rd, 
it is nevertheless competent to n- 
strue the award where it is amb_gu- 
ous and to ascertain its precise mean- 
ing, for, unless that is done, it cannot 


enforce the award when it is called 


upon to do so by an application under 
section 33C. A claim under section 3C 
(2) postulates that the determination 
of the question about computing in 
terms of money may in some cases 
have to be preceded ky an inqury 
into the existence of the right. Such 
an inquiry is incidental to the main 
determination assigned to the Labour 
Court by that sub-section. While in- 
quiring into the question as to che 
existence of such a right, and eon- 
struing the award, the Labour Court 
can look into the demand by “he 
workmen in order to ascertain vie- 
ther the award under which the right 
is claimed was or was not beyond zhe 
scope of the demand; in other wads, 
whether the award was within juris- 
diction. AIR 1968 SC 218 Follow=ad. 
Thus where from the evidence 
before it the Labour Court came to 
the conclusion that in the previsus 
schemes of dearness allowance prevail- 
ing in a Company ther2 existed a e:il- 
ing for such payment and deletion of 
such ceiling was not the subject mat- 
ter of either the demend of worzers 
or of the reference before the Trisu- 
nal and the award of tne Tribunal was 
confined to revision orly of the exist- 
ing scheme in matters of basic bracket, 
percentage of variation and minimum 
D. A. payable it could not be said that 
the decision of the Labour Court suf- 
fered from an error apparent on the 
face of its decision in respect of which 
a certiorari could justifiably be esu- 
ed under Art. 226. AIR 1964 SC £77, 
Followed. (Para 20) 
Cases Referred: Chronological Faras 


(1970) 1970-2 Lab LJ 306 = 21 
Fac LR 159 (SC), Ramakri- 
shna Ramnath v. Presiding, 


Voltas Ltd. v. J. M. Demello (Shelat J.) 


[Prs. 1-2] S. C. 1903 
Officer, Labour Court, Nag- 


pur 

(1968) AIR 1968 SC 218 (V 55)= 
(1968) 1 SCR 140=1968 Lab IC . 
197, Chief Mining Engineer, 
East India Coal Co. Ltd. v. 
Rameshwar 

(1964) AIR 1964 SC 477 (V 51)= 
(1964) 5 SCR 64, Syed Yakoob 
v. K. S. Radhakrishnan 

(1964) AIR 1964 SC 743 (V 5i)= 
(1964) 3 SCR 140, Central Bank 
of India Ltd. v. Rajagopalan 

(1964) AIR 1964 SC 752 (V 51)= 
(1964) 3 SCR 709, Bombay Gas 
Co. Ltd. v. Gopal Bhiva 13 


M/s. S. V. Gupte and V. S. Desai, 
Sr. Advocates, (Mrs. A K. Verma, 
Advocate and Mr. J. B. Dadachanji, 
Advocate M/s. J. B. Dadachanji and 
Co., with them), for Appellants. M/s. 
V. M. Tarkunde and D. V. Patel Sr. 
Advocates, (M/s. K. L. Hathi and P. 
C. Kapoor, Advocates, with them), for 
Respondent No. 1. 


_ The Judgment of the Court was 
delivered by ` 


SHELAT, J.: This appeal, by spe- 
cial leave, is against the judgment of 
the High Court of Bombay allowing 
the writ petition filed by respondent 1 
against the dismissal by the Labour 
Court of his application for dearness 
allowance made against the appellant- 
company under section 33C (2) of the 
Industrial Disputes Act, 1947. 

2; The. facts leading to the 
said application are as follows: 

Respondent 1 first joined the ser- 
vice of M/s Volkart Bros. on March 3, 
1930. On merger of that concern with 
the appellant-company in September 
1954, he became the employee of the 
latter. In September 1954, the ap- 
pellant-company took over the staff of 
M/s Volkart Bros. on the same terms 
and conditions as were applicable to 
them when they were the employees 
of Volkart Bros. During the period 
when respondent 1 was in the em- 
ployment of M/s Volkart Bros., he 
was governed by a scheme of Dear- 
ness Allowance framed with the con- 
sent of the parties and incorporated in 
an award (hereinafter referred to as 
the Bakhale Award) dated May 26, 
1951 in L T. No. 76 of 1950. The 
scheme provided both maximum and 
minimum dearness allowance, viz, 
Rs. 165 and Rs. 60/~ respectively, and 
subject to them the dearness allow- 
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ance payable was 75% for the first 
hundred, 37 1/2 per cent for the second 
hundred and 18 per cent for the ba- 
fance of the wages. 


3. The said. scheme was alter- 
ed by a circular, dated November ‘16, 
1953. The two principal changes in 
‘the altered scheme were: — 

(1) an increase in the oe 
and maximum from Rs. 60/- 


Rs. 165/- to Rs. 70/- and Rs. 300/- m 


month respectively, 
and 

(2) linking the dearness 
ance to the cost of living index in the 
bracket 371-380 and providing for 
adjustment of dearness allowance by 
certain percentages whenever the in- 
dex moved by ten points. 
On August 18, 1956, a charter of de- 
mands was served on the company on 
behalf of the workmen. Demand No. 5 
related to dearness allowance and was 
as follows: 


“The scheme of dearness allow- 

ance at present in force should be 
revised on the following lines - with 
effect from Ist January, 1956.” 
Then followed the lines on which the 
scheme was sought to be revised, 
namely, the percentages at which the 
dearness allowance should be paid. 
The parties arrived at a settlement 
dated August. 30, 1957, under’ which 
the company agreed to pay dearness 
allowance at 100% on the first hun- 
dred with 4% on every ten points’ 
movement in the index, 50 per cent 
on the second hundred with 2 per cent 
on everyten points’ movementin the 
index and 25 per cent for the balance 
with 1 per cent on every ten’ points’ 
movement in the index of cost of liv- 
fing. The minimum dearness allow- 
ance was raised to Rs. 75/-. 

4. - It may be noted that there 
was no reference as to the maximum 
either in demand No. 5 or in the set- 
tlement. The case of respondent 1 
was that the scheme of dearness al- 
lowance as prevalent till. then was 
abandoned, a fresh scheme was devis- 
ed in which there was no provision 
for any maximum and it was, there- 
fore, that no reference to any such 
maximum was made in the settlement. 
The company’s case, on the other 
hand, was that the scheme of dear- 
ness allowance, was not given up, that 
the demand was only for revision of 
the existing scheme, viz. to the ex- 
tent of revising the percentages only 


allow~. | 
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on the three slabs of wages, and 
therefore, the settlement mentioned 
the alterations made in the scheme, 
but not the maximum as there was 
neither a demand for its deletion, and 
ORS TAÇHRY. no settlement regarding 
it. 

5. According to the company, 
the maximum was raised from Rupees 
300/- to Rs. 350/- by a circular, dated 
March 12, 1959. That circular was as 
follows: 


“It has been decided to raise the 
present maximum Dearness Allow- 
ance payable to Rs. 350/- per month 
which will apply uniformly to all 
Offices in India with effect from Ist 


“April 1959. 


Dearness Allowance will continue- 
to be paid on the usual basis at the 
rates applicable at each place subject 
to the maximum stated above, 

x X xX x x” 

The case, however, of- respondent 1 
was that the increase in the maxi- 
mum amount of dearness allowance 
applied only to the officers of the 
company and not to the workmen, 
that no notice of such a change was 
ever served upon the union and that 
there was in fact no change made in 
1959 in the scheme of dearness allow- 
ance, which remained without any 
provision as to the maximum. 


6. On January 16, 1961, the 
union served the company with a 
fresh charter of demands, demand 
No. 9 whereof .related to dearness 
allowance. That demand was in the 
following words: 


_ "The scheme of Dearness Allo- 
wance at present in force should be 
revised on the following lines’ with 
effect from Ist October 1960: 

When the index is in the bracket 

351-360, 
for the Ist Rs. 100/- of the basic 

Pay] WAGES wssroscrceeseer ees» L00% variation 5% 
for the 2nd Rs. 100/. of the basic 

Pay] WAGES .ecrerearesesecseseen- 50% variation 24% 
for the balanCe......sssevssenssse 20%; variation 13% 
Minimum Rs, 90/-, variation Rs. 3/.", 


The charter of demands was referred 
to the tribunal presided over by Mr. 
Meher who gave his award (herein- 
after referred to as the Mehar Award). 
dated February 18, 1968. Paras 33 to 
35 of the award dealt with dearness 
allowance. Para 33 first set out the 
union’s complaint that “the existing 
dearness allowance scheme” did not 
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adequately neutralise the rise in the 
cost of living.. It then set out the 
existing scheme as follows: 

“For the index number 371-380 


Basie wage ` Dearness Variation for 
allowance 10 poirts — 

For the first 100 100% 4% 

For the second 100 50% - 2% 

For the balance 25% . 1% 


Minimum dearness allowance Rs. 75; 
variation for 10 points Rs. 2.” 
Para 34 set out the company’s de- 
fence. Para 35 set out the charges 
made by the award in the following 
terms: . 

“I revise the existing scheme of 
dearness allowance as follows: 
The variation. for the first slab shculd 
be 5 per cent, for the second 2 1/2 per 
cent, and the third 1 1/4 per cent, and 
on the minimum dearness allowance 


Rs. 3. The minimum dearness allow-“ 


ance at cost of, living index 371-380 

should be increased from Rs. 7E to 

Rs. 77. The dearness allowance shculd 

5 revised sat this rate from Ist June 
6 ee . 


q. On December 17, 1964, zes- 
pondent 1 filed an application to the 
Labour. Court under S. -33C 
computing ‘the benefit due to him in 
respect of dearness allowance payzble 
to him under. the Meher Award and 
claimed. that the dearness allowance 
due to him was Rs. 360 for June-Jaly, 
1964, Rs. 382.50 P. for August 15964, 
Rs. 393.75 P. for September-October, 
1964 and Rs. 405 for November 1964 


jn accordance with the index of eost- 


of living declared by the Maharashtra 
Government on the recommendations 
made by the Lakdawala Committee. 
His plea was that the company was 
not entitled to limit the dearness al- 
-Iowance due to him at Rs. 365 -per 
month on the plea that the existing 


‘dearness scheme as revised by ‘the. 


Meher Award provided for the mexi- 
mum at Rs. 365 per month and that 
he was, therefore, entitled to that 
amount only. _ 


8. The claim of respondert 1 


was denied: by the . zompany.. The 
company’s case was that under the 
scheme of dearness allcwance prevail- 
ing in the company there had always 
been a maximum ever since the 
Bakhale Award, that toat maximum 
was raised from time to time and since 
April 1, 1959 it had been Rs. 
per month. Its case further was taat 


tant a NMN aoan rw or 1e 


Voltas Ltd. v. J. M. Demello (Shelat J.) 


(2) for- 
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the maximum was not in any way 
affected by the Meher -Award, that 
the charter of demands which ` oc- 
casioned that Reference claimed revi- 
sion of the existing dearness allow- 
ance scheme on certain points only, 
namely, a revision in the percentage 
variations and an increase in the 
minimum from Rs. 75 to Rs. 90, and 
that therefore, the rest of the scheme 
including its provision for the maxi- 
mum of Rs. 350/- per month remain- 
ed intact. The company’s case was 
that since the demand and the refer- 
ence were limited to the percentage 
variations only, the Meher Tribunal 
could not have made any other chan- 
ges, such as the deletion of the maxi- 
mum, for, such a change would have 
been beyond its jurisdiction. 


9. The question, thus, before 
the Labour Court was: what exactly 
did the Meher Award decide in rela-. 
tion to the question of dearness al- 
lowance? ‘There can be no doubt that 
there was an acute controversy be- 
tween the parties: 


(1) as to whether there was or 
not any provision for the maximum in 
the scheme prevailing before the 
Meher Award, 

(2) if there was, whether thak 
Award only revised it in terms of 
para 35 thereof or whether it. intro- 
duced altogether a fresh scheme which 
had a provision for the minimum but 
not for the maximum. 


In dealing with these aiestibne the 
Labour. Court, in -an elaborate judg- 
ment, went into the history cf the 
dearness allowance scheme prevailing 
inthe company eversince the Bakhale 
Award on the .basis of the evidence’ 
led by both the parties and ultimately 
held that a maximum was always pro- 
vided for in the said scheme, that the 
scheme which was prevailing im- 
mediately before the Meher. Award 
contained a provision for such: maxi- 
mum, viz., Rs. 350/~ that the Meher 
Award was: concerned only with the 
percentage variations and the increase 
in the minimum existing till then and 
as neither the demand nor the refer- 
ence was concerned with the maxi. 
mum, the award did not and indeed 
could not deal with it and therefore 
left it untouched. In the result, ¢he 
Labour Court dismissed the applica- 
tion holding that the company was 
right in paying dearness allowance at 
Rs. 350/- per month to respondent 1. 


y 
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16. Respondent 1, thereupon, 
filed a writ petition in the High Court 
contending. 

(1) that the Labour Court, as an 
executing court, had merely to imple~ 
ment the Meher Award which had fix- 
ed no maximum: -that it exceeded its 
jurisdiction when it considered the 
previous stages of the scheme of dear- 
ness allowance and the background 
for holding that the award had not 
dealt with or interfered with the exist- 
jng maximum; 

(2) that as regards the workmen, 
no: maximum dearness allowance had 
been prevalent at the time of the 
charter of demands dated January 16, 
1951, that demand No. 9 therein was 
for the entire revision of the scheme 
which was then prevalent in the com- 
pany and - that the Meher Tribunal 
made its award providing therein an 
altogether new scheme. l 
The company, on the other hand, 
contended that the Labour Court had 
jurisdiction, when called upon to com- 
pute the benefits under the award, to 
jnzerpret that award in order to ascer- 
tain what it had done and the bene- 
fits it had conferred. In doing so, if 


: ät came to findings of fact, those find- 


ings could not be interfered with by 
the High Court under its writ juris- 
diction. It also submitted that in any 
event on a true construction of the 
avard read with demand No. 9, the 
reference and the -pleadings of the 
parties, the conclusion of the Labour 
Court that the Meher award did not 
deal or interfere with the existing 
maximum was correct., 

11. In considering these rival 
contentions the High Court first set 
out the five stages of development 
which had occurred in the history of 
the company in the matter of dear- 
ness allowance and which had been 
considered by the Labour Court, viz., 

(i) the Bakhale Award, dated 
May 26, 1951, the features whereof 
were: 

(i) a provision for the maximum 
and the minimum, 

(ii) percentages of neutralisation 
on three slabs in the wages: 


(2) the circular of November 16, 
4653 by which dearness allowance was 
ünked with the index of cost of liv- 
'ng, the basic bracket of which was 
371-339, the adjustment of the dear- 
{vess gliowance on the movement of 
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the index by 10 points, and the maxi- 
mum raised to Rs. 300/- per month; 


(3) the charter of demands dated 


18-8-1956 and the agreement, dated 


August 13, 1957 by which the 
existing scheme was revised and the 
minimum and the percentages of varia~ 
tions were revised; i 


(4) the- circular, dated March 12, 
1959, by which the maximum was 
again raised from Rs. 300/- to Rs. 350/- 
and which inter alia stated: 


(i) that the increase would apply 
ee “to all offices in India”, 
an 


(ii) that dearness allowance “will 
continue to be paid on usual basis at 
the rates applicable at each place sub- 
ject to the maximum stated above.” 
an ; 


(5) the charter of demands and 
in particular demand No. 9 and the 
Meher Award: . 


The High Court then observed 
that the charter of demands, the 
Reference to the Tribunal of Demand 
No. 9 and the pleadings before the 
Tribunal did not refer to any existing 
maximum and that according to the 
award the existing scheme of dearness 
allowance: was that which the Tribu- 
nal set out in para 33 of its award, 
Le, without any maximum being there 
mentioned and that it was such a 
scheme which the award revised. 
Relying on the absence of any refer- 
ence to any maximum, the High Court 
negatived the company’s contention 
that the demand was for alteration of 
the existing scheme only. That being 
so, the company, 
High Court, ought to have brought 
forward as its defence its case that 
there was an existing maximum, 
which should. be retained in the 
scheme, and not having done so, the 
company “must be held to be estopp- 
ed now from contending that this mat~ 
ter had not arisen before the Tribunal 
and had accordingly not been decided.’ 
The High Court also rejected the com- 
pany’s plea that a demand for revision 
of the scheme meant not its total abo- 
lition and substitution of another 
scheme in its place 
such a demand would ordinarily mean 
that the scheme in its entirety was 
to be replaced by another scheme and 
that what the award in-fact had done 
was to frame “a complete and entire 
scheme”, The High Court thought 


according to the. 


and held that. 


1971 


that to accept the company’s plea ~hat 
the existing maximum was not touch- 
ed upon by the award meant reading 
a proviso in the award that the maxi- 
mum dearness allowanze payable toa 
workman was Rs. 350/- per montn, a 
construction not permissible in the ab- 
sence of reference to such a maximum 
in the award. The High Court also 
held that the award had “to be con- 
strued without reference to the previ- 
ous history and facts on which the 
Labour Court relied”, that it was not 
permissible for the Labour Court to 
rely on such facts, and that even -f it 
was so permissible, it would lave 
come to the same conclusion, viz., zhat 
the scheme was not qualified by any 
maximum. On this reasoning the 
High Court set aside the Labour 
Court’s order basing its interference 
with that order on tke ground that 
the Labour Court fell into a gross 
error in examining the previous his- 
tory as to the dearress allowance, 
which was irrelevant, thereby decid- 
ing the matter in a manner “waich 
was altogether erroneous and unjus- 
tified”, and directed the Labour Court 
to compute the dearness allowance 
without any reference to the maxi- 
mum. 


12. These conclusions were 
seriously challenged. before us. The 
contention was that the Labour Court 
in dismissing the application azted 
within its jurisdiction, and that 
there was no error apparent im its 
decision justifying the issuance of 
certiorari. On the other hand, Mr. 
YTarkunde supported the High Courts 
order arguing, firstly, that the Labour 
Court as an executing court under sec- 
tion 33C (2) could not consider facts 
anterior to the reference to the Meher 
Tribunal for the purpcse of interpret- 
ing that award, seconcly, that on the 
construction of that award, as well as 
the pleadings of the parties before 
that Tribunal and demand No. 9, the 
Labour Court was in error in holding 
that a ceiling of Rs. 350/-  subsisted, 
and thirdly, that even if the Labour 
Court could enter into such. anterior 
facts, its construction of the Meher 
award was patently wrong. 


13. The question as to the 
scope of jurisdiction of a Labour Court 


under S. 33C (2) has been a subiect- 


matter of several decisions of this 
Court. It is not necessary to go into 
those decisions once again as in the 


Voltas Ltd. v. J. M. Demello (Shelat J.)  {[Prs. 11-14] 


‘the following 


S. C. 1907 
Chief Mining Engineer, East India 
Coal Co. Ltd. v. Rameshwar, (1963) 


1 SCR 140 = (AIR 1968 SC 218) all 
those decisions were examined and the 
propositions deducible from them were 
formulated. As stated in propositions 
(5) and (8), proceedings under S. 33C 
(2) are analogous to execution pro- 
ceedings and a Labour Court called 
upon to compute benefits claimed by 
a workman is in the position of an 
executing court and as such compe- 
tent to interpret an award where there 
is a dispute as to the rights there- 
under or as to its correct interpreta- 
tion. Obviously, if the award is un- 
ambiguous, the Labour Court is bound 
to enforce it, and under the guise of 
interpreting it, it cannot make a newl’ 
award by adding to or subtracting 
anything therefrom. Although it can- 
not go behind the award, it is never- 
theless competent. to construe the 
award .where it is ambiguous and to 
ascertain its precise meaning, for, un- 
less that is done, it cannot enforce the 
award when it is called upon to do so 
by an application under S. 33C. As 
held in Central Bank of India v. Raja- 





` gopalan, (1964) 3 SCR 140 at p. 152= 


(AIR 1964 SC 743 at p. 748) a claim] 
under section 33C (2) postulates that 
the determination of the question about 
computing in terms of money may in 
some cases have to be preceded by an 
inquiry into the existence of the right. 
Such an inquiry is incidental to the 
main determination assigned to the 
Labour Court by that sub-section. 
While inquiring into the question as 
to the existence of such a right and 
construing the award, the Labour 
Court can look into the demand by 
the workmen in order to ascertain 
whether the award under which the 
right is claimed was or was not be- 
yond the scope of the demand; in other 
words, whether the award was within 
jurisdiction. (cf. also Bombay Gas Co. 
Ltd. v. Gopal Bhiva, (1964) 3 SCR 709 
at pp. 715-716=(AIR 1964 SC 752 at 
p. 755). This position was conceded 
by Mr. Tarkunde, 


«WA Demand No. 9, which rela- 
ted to dearness allowance, was that 
“the scheme of dearness allowance at 
present in force should be revised on 
lines... 7. The lines 
for revision were, firstly, as to the 
basic bracket in the index of cost of 
living, ie, 351-360 instead of 3%1- 
380, secondly, äs to the percent- 


1908 S. C. [Prs. 14-16] Voltas Ltd. v. J. M. Demello (Shelat J.) 


ages of variation, and thirdly, as to 
the raising of the minimum dearness 
allowance from ‘Rs. 75 to Rs, 90. An 
argument was raised, both before the 
High Court and repeated: before us, 
which emphasised the word ‘revise’ 
in the demand for dearness allowance 
as against the word ‘abolish’ 
mand No. 2 which was concerned with 
grades and wage scales. We may not 
give any undue importance to the use 
of such a different phraseology in the 
two demands, for, such demands can- 
not be expected to have been drafted 
with meticulous care as to the precise 
meaning of each of the words therein. 
But there is no gainsaying that de- 
mand No. 9 did postulate that there 
was a dearness allowance scheme 
existing in the company when those 
demands were served on the company 
and the workmen felt that it did not 
adequately neutralise the rise in the 
cost of living, and. therefore, the 
scheme should be revised as regards 
the basic bracket, the percentages of 
variation and the minimum dearness 
allowance payable under that scheme. 
This is evident from the contentions 
of the parties before the Meher Tri- 
bunal which noted them by stating 
that whereas the workmen contended 
that “the existing dearness allowance 
scheme” -did not adequately neutralise 
the rise in the cost of living, the com- 
pany’s contention was that “the exist- 
ing scale is fair”, but that the company 
showed its willingness to “revise” the 
scheme by. accepting the percenta- 
ges of variation. suggested by the work- 


men provided they did not press their 


demand for revision of wage scales. It 
is clear from the award also that that 
tribunal, in the light'‘of these rival 
contentions, held that “some revision 
in the dearness allowance scheme is 
necessary”, and revised it by direct- 
ing that the percentages in the varia- 
tion should be 5% for the first slab, 


21/2 per cent for the second and 11/4. 


per cent for the balance and 3 per cent 
on the minimum dearness allowance. 


It raised the minimum from Rs. 75/- . 
to Rs. 77/-, but declined to revise the 


basic bracket in the index of cost of 


living from the existing ` 371-380 to- 


351-360 demanded by the workmen. 


_ 15. ‘There’ can, therefore, be. no 
doubt whatsoever that there was an` 


existing scheme of dearness allowance, 
that workmen felt that it was not 
satisfactory and wanted its revision 


in de-. 


viz. Rs. 75/-. 


A.I. R. 


in certain particulars, viz., in the per- 
centages of variation, the basic bracket 
and the amount of the minimum. In 
paras 145 to 147 of its statement of 
claim before the Meher Tribunal, the 
union set out “the existing scheme for 
dearness allowance”, the demand for 
a revision, viz., in the basic bracket, 
in the percentages of variation and the 
minimum, and claimed that “the 
existing dearness allowance scheme” 
failed to meet its object of neutralis- 
ing.the rise in the cost of living, and 
also claimed, by citing dearness al- 
lowance paid by other companies, that 
the dearness allowance paid by the 
company was the lowest. In para 125 
of its written statement, the company, 
on the other hand, pleaded that the 
existing scheme was fair, having 
regard ‘to the scales of pay, allowances 
and other terms and conditions, and 
said that it was agreeable to have a 
revised scheme set out therein if the 
workmen did not press for revising 
the wage scales. In the revised 
scheme suggested by it, it adopted the 
variation percentages demanded by 
the workmen, but insisted that the 
minimum should remain the same, 
No doubt, neither the 
statement of claim by the union, nor 
the written statement of the company 
referred to the maximum and clearly 
for that reason the Tribunal also in 
its award did not refer to it and con- 
cerned itself with the contentions of 
the parties, (1) as to the basic bracket, 
(2) the percentages of variation and 
(3) increase in the minimum. 


16. ` The principal ‘controversy 
between the parties, as is clear from 
the ‘opening paragraphs of the judg- 
ment of the Labour Court, was whe- 
ther the scheme of dearness allow- 
ance, as revised by the Tribunal, con- 
tained the ceiling. As already stated, 
the case of respondent 1 was that he 
was entitled to the dearness allow- 
ance as set outin his application, that 
under the award there was no ceiling 
and that by paying Rs. 350/- per 
month, the company withheld from 
him the. benefit accruing to him under 
the award. The company, on the other 


hand, alleged that though the award Y- 
revised: the scheme of dearness allow- ` 


ance as prevailing in the company, it 
did not affect the existing ceiling of 
Rs. 350/-, and therefore, there was no 
question of respondent 1 being depriv- 
ed of any benefit due to him under 


before the Labour Court, 


' time gone through. 
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the award. Thus, the controversy be- 
tween the parties -before the Labour 
Court was whether there was a ceil- 
ing in the existing scheme, and if so, 
whether the Meher award did away 
with that ceiling. 


17. The award, of course, cculd 
not do away with such a ceiling, if it 
was there, unless demend No. 9 and 
the Reference to the Meher Tribunal 


based on that demand contained any- 


thing which required its deletion, or 
the demand was for a new scheme of 
dearness allowance altcgether and not 
merely for a revision of the exis-ing 
scheme. It is true that neither de- 
mand No. 9 nor the Reference, nor 
the company’s written 
before the Tribunal expressly men- 
tioned the ceiling of Rs. 350/- ‘per 
month. But the company’s. ease 
before the Labour Court clearly was 
that there did exist in the prevai_ing 
scheme such a ceiling, that it was not 
mentioned in its reply before the Tri- 
bunal because demand: No. 9 ra.sed 
no controversy about it, nor did it call 
upon the Tribunal to delete it and <hat 
the controversy between the parties 
in that Reference related only to the 
question as to the basie bracket, per- 


centages of variation and the increase 


in the minimum. 


18. 
that court 
had to and ‘was competent to dezide 
the question whether there was a 


‘ceiling in the ‘existing scheme, ani if 


so, whether it was deleted by the Iri- 
bunal, in other words, whether the 
demand was for doing away with the 
existing scheme and substituting it by 
a fresh scheme which had‘ no ceiling. 
For that purpose, the 
had necessarily to examine demand 
No. 9, the Reference, the pleadings of 
the parties, and lastly, l 
Award, and incidental to such an in- 
quiry it had to examine the question 
whether there was a ceiling in the 
scheme existing at the time of that 
demand and “reference. (see in this 
connection Ramakrishna Ramnatà v. 
Presiding Officer, Labour Court, Mag- 
pur, (1970) 2 Lab LJ 3935 (SC) ). In do- 
ing so, the Labour Court had to exa- 
mine the various stages the dearness 
allowance scheme had from time to 


19. Admittedly, the Bakwale 
award did contain the maximum. That 


.mum was raised from Rs. 


staterr.ent ` 


Upon such a case being: 


Labour Court: 


the Meher. 


Voltas Ltd. v. J. M. Demello (Shelat J.) [Prs. 16-19] S. C. 1909 


scheme was revised by the circular, 
dated November 16, 1953, by which 
the dearness allowance was linked 
with the cost of living and the maxi- 
165 to 
Rs. 300. That award was terminated 
and a fresh demand in respect of dear- 
ness allowance was made on August 
18, 1956. The demand was that -the 
scheme of dearness allowance “at pre- 
sent in force should. be revised on the 
following lines. ..... ” The demand 
resulted in the settlement, dated 
August 30, 1957. Neither the demand 
nor the settlement contained any 
reference to the maximum of Rs. 300/- 
although it did exist in the existing 
scheme. -The case of -.respondent 1 
was that the said settlement did away 
with such a maximum and that from 
1957 onwards there was no ceiling at 
all, This case was seriously contro- 


verted by the company which pro- 
duced before the Labour Court the 
circular, dated March 12, 1959, by 


which it said that the maximum was 
raised from Rs. 300/- to Rs. 350/- with 
effect from April 1, 1959. The case 
of respondent 1 with regard to this 
contention of the company was (1) 
that no such circular was issued, at 
least to the knowledge of the union, 
and (2) that even if it was issued, it 
was confined to the officers of the 
company and did not apply to work- 
men. The Labour Court held that 
the circular was issued and that its 
interpretation by respondent 1 that it 
applied to officers alone was not cor- 
rect. The circular was issued to “alli 
offices” of the company. It applied to 
all the employees of the company as 
is evident from its para 2 which stated 
as follows: 


“Dearness allowance will con- 
tinue to. be paid on usual basis at the 
rates applicable at each place subject 
to the maximum stated above.” | 


It also stated that it superseded all 
other previous circulars. If this cir- . 
cular was issued, as the Labour Court 
held it was, there can be no .doubt 
that (1) there was a ceiling in the 
scheme prevalent at that time, (2) 
that. it was raised to Rs. 350/- and 
(3) that it applied to all the employees . 
and not merely to the officers, The 
Labour Court also accepted the’ com- 
pany’s case that the circular iwas noti- 
fied on the notice board of ‘the. com- 
pany and that that. amounted*‘to a 
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notice of a change under section 9A of 
the Industrial Disputes Act. In any 
event, the change did not adversely 
affect the workmen. Nor was the 
question as to its validity before the 
Labour Court, which used the circu- 
lar as evidence of a ceiling existing in 
the scheme right from the time of 
the Bakhale award. 


20. If from all this evidence 
before it the Labour Court came to 
- ithe conclusion that a ceiling existed 
in the scheme of dearness allowance 
prevailing in the company at all the 
various stages and that deletion of 
such a ceiling was not the subject- 
matter of either demand No. 9 or of 
the reference before the Meher Tri- 
bunal, and that its award was confin- 
ed to the revision only of the existing 
scheme in the three matters earlier re- 
ferred to, it is not possible to say, that 
the decision -of the Labour Court 
suffered from an error apparent on the 
face ofits decision in respect of which 
a certiorari can justifiably be issued 
under Art. 226. The confines of juris- 
diction under Art, 226 have been set- 
tled by a series of decisions of this 
Court, from among which we need 
mention only the case of Syed Yakoob 
v. K. S. Radhakrishnan, (1964) 5 SCR 
64 = (AIR 1964 SC 477). There was 
no question of any estoppel also 
against the company against its rais- 
ing the question of the ceiling in view 
of the finding by the Labour Court 
that the question of the ceiling was 
not the subject-matter of the refer- 
ence before the Meher Tribunal. Such 
a conclusion of the’ Labour Court 
could not be interfered with by the 
High Court on any one of the well- 
known grounds on which only such 
interference is permissible. 


21. . The High Court, therefore, 
was not justified in interfering with 
the Labour Court’s order under its 
writ jurisdiction. The appeal has, 
therefore, to be allowed, and the writ 
petition of respondent 1 dismissed. In 
the circumstances of the case, how- 
ever, we think it just that there should 
be no order as to costs. 


Appeal allowed. 





A.IR. 


AIR 1871 SUPREME COURT 1910 
(V 58 C 396) 


(From: Punjab & Haryana)* 


G. K. MITTER, C. A. VAIDIALIN- 
GAM AND P. JAGANMOHAN 
REDDY, JJ. 


f Major Som Nath, Appellant v. 
fe of India and another, Respon- 
ents. 


Criminal Appeal No. 102 of"1969. 
D/- 25-5-1971. a 
(A) Prevention of Corruption Act 
(1947) S. 6 — Essentials of sanction — 
For a sanction to be valid it must be 
established that the sanction was given 
in respect of the facts constituting the 
offence with which the accused is pro- 
posed to be charged. Though it is 
desirable that the facts should be 
referred te in the sanction itself, non- 
theless if they do not appear on the 
face of it, the prosecution must esta 
blish aliunde by evidence that those 
facts were placed before the sanction- 
ing authorities, (Para 6) 

(B) Constitution of India Art. 136 
— Appreciation of evidence by 
Supreme Court — The Supreme Court 
ordinarily does aot reappreciate the 
evidence with a view to arriving at its 
own finding as if it was a Court of 
fact and does not ordinarily upset the 
findings of the High Court which has 
on an evaluation of the evidence 
affirmed the trial courts conviction 
and sentence. AIR 1954 SC 621 & AIR 
1954 SC 637 & AIR 1948 PC 82, Dis- 
linguished. (Para 15) 


(C) Evidence Act (1872), S. 145 — 
Use of previous statements made by 
witness. When a witness has admit- 
ted having signed his previous state- 
ments that is enough to prove that 
Some statement of his was recorded 
and he had ‘appended his signature 
thereto. Such statements can at best 
þe used to contradict in the cross- 
examination of such a witness when 

e gives evidence at the trial of the 
accused in the manner provided under 
section 145. When the witness is con- 
tradicted by his previous statement in 
such manner, then that part of the 
statement which has been put to the 
witness will be considered along with 
the evidence to assess the worth of the 
witness in determining his veracity. 


*(Criminal Appeal No. 1055 of 1966, 
- D/- 9-4-1969 — Punj & Har.) 
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«Ast 


The whole of the previous statement, 
however, cannot be treated as sub- 
Stantive evidence. (Para 23) 
Cases Referred: Chronological Paras 
(1958) AIR 1958 SC 124 (V 45)= 
1958 SCR 762 = 1958 Cri LJ 
265, Jaswant Singh v. State of 
_ Punjab 
(1954) AIR 1954 SC 621 (V 41)= 
1954 Cri LJ 1645, Bhagat Ram __ 
_ v, State of Punjab AL 
(1954) AIR 1954 SC 637 (V 41)= 
1954 Cri LJ 1656, Madan 
Mohan Singh v. Stata of Uttar . 
Pradesh 11 
(1948) AIR 1948 PC 82 (V 35)= 
49 Cri LJ 261, Gokulchand 
Dwarkadas Morarka v. The : 
King 11 12 
M/s. Frank Anthony and K. B. 
Rohatgi Advocates for Appellant; M/s 
H. R. Khanna and R. N. Sachthey 
Advocates, for Respondents. 


. The following Judgment of the 
Court was delivered by 
P. JAGANMOHARN REDDY, -.:— 
This Appeal is by Special leave against 
the Judgment of the High Court of 
Punjab and Haryana confirming the 
conviction of the accused under Sec- 
tion 5 (1) (c) of the Prevention of 
Corruption Act 1947 as also the sen- 
tence awarded by the Sessions Judge 
of one year’s Rigorous Imprisonment 
and a fine of Rs. 2500/-, in defauli six 
months’ Rigorous Imprisonment. : 
2. The facts of the case in 
brief are that in view of the Chinese 
Invasion Air Field at Sirsa required 
to be extended for which purpose the 
Ministry of Defence, Government of 
India took steps to acquire some lands 
of agriculturists pursuant to whieh a 
Notification dated November 27, 1962 
was issued under Section 4 of the 
-Land Acquisition Act 1894 for acquir- 
ing 51.79 acres of land situatec in 
the State of Ahmedpur. On the next 
day another Notification was issued 
under section 6 of the Land Acquisi- 
tion Act on November 28, 1962 and in 
view of the emergency action under 
Section 17 was taken for obtaining 
possession of the land with a view to 
its development. The lands which 
were acquired belonged to several 
land holders including Moti Ram and 
P. W. 12 Kewal Chand. The Coidlec- 
tor gave his award or: 26-2-63 (Ex. 
P. 26) in respect of these lands, which 
actually measured 49.47 acres, at 
Rs. 1350/- per acre amounting to 


12 


‘tthe Appellant. 
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Rs. 66784.50p. Apart from  ithis 
amount compensation was also award- 
ed for standing crop amounting to 
Rs, 11073.13P. 


3. Before the Tand was actual- 
Ty acquired the Appellant who was a 
Major in the Military Engineering 
Service was working as a Garrison En« 
gineer and was incharge of the exten- 
sion. He had in anticipation of acqui- 
sition and execution of the work ap- 
pointed A. B. Ranadive, P. W. 14 as 
Assistant Garrison Engineer who was 
to be responsible for all the matters 
connected with the acquisition of land, 
demarcation of boundaries as an En- 
gineer Incharge for execution of the 
contract and responsible for the main- 
tenance of the Air Field. The work 
of the extension of Aerodrome was 
entrusted to one Telu Ram, P. . 8 
Contractor, with whom the M. E. S. 
Department entered into an agree- 
ment on December 3, 1962. This 
agreement was signed both by the Ap 
pellant and P. W. 14. The work ac- 
cording to that agreement was to be 
done in 2 phases: first. phase was to 
commence on 10th January 1963 and 
was to be completed by 9th October, 
1963. After the completion of the 
first phase the second phase was to 
start on 10th October, 1953 and com- 
pleted by 9th May, 1964. Pursuant 
to this agreement it is said that sym- 
bolic possession of the land which 
was acquired was taken over by the 
Tehsildar on Ist February 1963, after 
which at any rate it appears from Ex. 
P. 24 that actual possession of this 
land was handed over by the said 
Tehsildar on 13th February 1963 to 
The receipt Ex. P. 24 
bears the signature of N. L. Handa, 
the Tehsildar and of Sukhchain Lal 
Jain, P. W. 11 on behalf of the Mili- 
tary Estate Officer and the Appellant. 
From this receipt it is evident that 
possession of 50.12 acres was handed 
over by the Tehsildar and taken over 
by the Appellant and the Military 
Estate Officer Sukhchain Lal Jain. 

4, ‘The case of the prosecuticn 
initially was that after the - land sa 
acquired with the standing crop was 
taken possession of by the Appellant 
he sold the crop to Moti Ram and 
Kewal Chand for Rs. 2500/- and faci- 
litated the cutting and taking away 
of the crop by postponing the handing 
over of the possession to the contrac: 
tor till the 5th April 1963 and misap- 


| 
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propriated the money. In respect of 
this allegation the First Information 
Report (Ex. P. 29) was issued on 14-1- 
64 in which the following statement is 
relevant: 


“It is alleged that Major Soni 
Nath accused who is a Garrison En- 


gineer Sirsa Air Field | subsequently - 


sometime in the months of March and 
April 1963 permitted the removal. of 
the standing crop valued at Rs. 11073. 
13 by Shri Moti Ram and Kewal 
Chand ete. after accepting illegal gra- 
tification of Rs. 3000/-- from them. 
Major Som Nath did not account for 
this amount in the Government Reve- 
nues. He thus abused his position as 
a publie servant and caused pecuniary 
advantage to said Shri Moti Ram and 
Kewal Chand by giving them standing 
erops worth Rs. 13;000/- for a’ consi- 
deration of .Rs. 3,000/- . only, which 
amount he accepted’ for his personal 


use and thereby also abused his offi-. 
cial position and obtained pecuniary _ 


advantage for . himself in a sum of 
Rs. 3000/-, -> 


The facts disclose the ee ee 


of the offence of criminal misconduct 
as defined in Section 5 (1) (d) read 
with Section 5 (2) of the Prevention 
of Corruption Act 1947 by Major Som 
Nath accused. A regular case is there~ 
fore registered and entrusted to ins- 
pector Baldev Raj Handa for investi- 
gation”, 

After this F. L R. certain ‘statements 
were recorded by the Military autho- 
rities being DA to DE; DM, DM/1, 
DN and DL of Mani Ram, Mulkh Raj, 
Ganpat Ram, Telu Ram, Kewal Chand 


and Sukhchain Lal Jain. A charge. 


sheet was filed against the Appellant 
under Ss. 5 (1) (c) and 5 (1) (d) read 
with S. 5(2) of the Prevention of Cor- 
ruption Act on 5-8-66 after obtaining 
sanction from the. 
India, Ministry of Home 
lith ‘April 1966 as per Ex. P-23. The 


Affairs on 


Special Judge acquitted the Appellant 


of the second charge namely that be- 
ing a public servant he had by cor- 
rupt or illegal means or by otherwise 
abusing his pcsition as a public ser- 
vant cbtained for himself a sum of 
Rs. 2500/- from Moti Ram of Sirsa for 
cutting the crops and thereby com- 
mitted cfifence under Section 5 (1) (d) 
punishable under Section 5 (2). The 
accused was however convicted under 
the first charge for an offence under 
f=ction 5 (1) (c) in that he being a 


Government of.. 


Garrison Engineer incharge of the Air 
Field Sirsa and in that capacity en- 
trusted with standing crops of Sarson, 
Gram and Lusan on 30 acres of land 
a part of 49 acres of land acquired 
by the Government and which had 


. been valued at Rs. 11073.13 by the 


Revenue authorities, dishonestly or 
fraudulently allowed Moti Ram of 
Sirsa to misappropriate the said stand- 


.ing crop and thereby contravened Sec- 


tion 5(1) (c) of the Prevention of Cor- 
ruption Act punishable with Section 5 
(2) of that Act. Against that convic- 
tion and sentence he appealed to the 
High Court which maintained the 
conviction and sentence. 


5. The learned Advocate for 
the Appellant has meticulously taken 
us through the entire documentary 
and oral: evidence and commented at 
length upon the various contradictions 
and incongruities in the’ case of the 
prosecution with a view to establish- 
ing that when the Appellant took pos- 


Session. of the land there was no crop 


standing on it; that the possession of 
the land was in fact delivered to Telu 
Ram, Contractor on 10-1-1963; that 
the said Contractor had admitted that 
possession of the entire land was 
received by him; that he carried on 


the -construction work in extending 
‘the Aerodrome; that 200/250 donkeys 


were also used for doing the work by 
reason of which. the crop was damag- 
ed before Tehsildar had put the Ap- 


pellant in possession of the land and | 


as a matter of fact there was no crop 
thereon 'when he got the possession 
of the land.. It was also _ contended 
that ‘the High Court. had not. consider- 
ed the contradictions in the earlier 


. Statement made by some of the wit- 


nesses to the Military authorities and 


that.it relied on many of the docu-. 
ments for affirming the conviction of - 


the Appellant without. their actually 
being put to him under Section 342. 


6. Before we consider these 
contentions it is necessary to deter- 
mine another submission of the learn- 
ed Advocate for the Appellant which 
goes to the root of the jurisdiction of 
the Court to try the offence, under 
Section 5 (1) (c). If this contention is 
valid then the conviction of the ac- 
cused cannot stand and therefore it is 
necessary to deal with this matter 
first. It may be mentioned that 
though a complaint was made in the 
application for a certificate for leave 
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to appeal to this Court that the learn- 
ed Single Judge of the High Court 
should have acquitted the Appellant 
on the sole ground that there was no 
proper sanction for the prosecution 
of the Appellant under Section €E (1) 
(c) of the Prevention of the Corzup- 
tion Act, this question does not sem 
to have been urged before the High 
Court. In any case we do not think 
that there is any validity in the sub- 
mission that the sanction given by the 
Government of India Joes not cover 
the trial of the charge under S. E (1) 
(c) of the Prevention of Corrurtion 
Act. For a sanction to be valid it must 
be established that the sanction was 
given in respect of tke facts consti- 
tuting the offence with which the ac- 
cused is proposed to be charged. 
Though it is desirable that the acts 
should be referred to in the sanction 
itself, nonetheless if they do not ap- 
pear on the face of it the prosecution 
must establish aliunde by evid=nce 
that those facts were placed before 
the sanctioning authorities. Ti is 
therefore necessary tc first examine 
the order of sanction to ascertain on 


. what facts it has been accorded. 


T. The sanction that has seen 
accorded is in the folowing terms: 
lith April, 1966. 


“Whereas it is allaged that Major 
Som Nath while functioning as 
Garrison Engineer, MES, Air Field at 
Sirsa from 13-2-63 to 5-4-1963 by 
corrupt or illegal mesns or by other- 
wise abusing his position, as such public 
servant, obtained pecuniary advartage 
of Rs. 2500/- for allowing the stand- 
ing crops to be cut from the land 
acquired for the extension of Air 
Field Sirsa; and/or he dishonestly or 
fraudulently realised and misarpro- 
priated Rs. 2500/- during the ačore- 
said period as the va_ue of the crops 
cut fromtheland acquired forthe ex- 
tension of Air Field Sirsa, which crops 
had been entrusted to him as a public 
servant and he instead of depositing 
the said sale price into the Govern- 
ment Treasury converted it to his own 
use; 


And whereas the said acts of 
Major Som Nath constituted offences 
punishable under Section 5 (2) of 
the Prevention of ‘Corruption Act, 
read with section 5 (1) (c) and (d) 
(Act No. II of 1947) of the said 
Act and Section 409 of the I. P. C. 
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And whereas the Central Govern- 
ment after fully and carefully exa- 
mining the materials before it in 
regard to the said allegations and cir- 
cumstances of the case, consider that 
Major Som Nath should be pro- 
secuted in a Court of law for the said 
offence. i 


Now therefore, the Central Gov- 
ernment doth hereby accord sanction 
under Section 197, Code of Criminal 
Procedure (Act No. 5 of 1898) and Sec- 
tion 5 (1) (a) of the Prevention of Cor- 
ruption Act, 1947 (Act II of 1947) for 
the prosecution of Major Som Nath for 
the said offences and for any other of- 
fences punishable under the provision 
of law in respect of the aforesaid acts 
by the Court of competent jurisdic- 
tion. 

By order and in the name of the 
President. 

Sd/- (A. P. Veera Raghavan) 

Deputy Secretary to the Govt. 

of India”. 

8. From the above order it is 
apparent that the facts which the Cen- 
tral. Government considered for the 
purposes of according sanction were 

a) that the Appellant asa public 
servant was entrusted with erops stitu- 
ated on the land acquired for the ex- 
tension of Air Field, Sirsa; 

b) that by abusing his position as 
a public servant he allowed the 
standing crops to be cut from the said 
land; 

c) that by corrupt or illegal 
means and by abusing his position as 
a public servant he obtained pecu- 
niary advantage of Rs. 2500/- as the 
value of the crops to be cut from the 
land and/or he dishonestly or frau- 
dulently misappropriated that sum by 
converting it into his own use instead 
of depositing the said sale price in 
the Government Treasury. 

9. On these facts and after ap- 
plying its mind as spoken to by P. 
W. 10 Kalra the Government accorded 
its sanction for prosecution of the 
offences punishable under Section 5 
(2) read with Sections 5 (1) (ce) and 5 
(1) (d). The question therefore would 
be whether these facts were sufficient 
to sustain the sanction under S. 5 (1) 
(c) even if the charge under S. 5 (1) 
(d) had failed. This question in turn 
will depend upon what are the ingre- 
dients of the offences under section 5 
(1) (c) and (d) read with section 5 (2). 
Under Section 5 (1) (c) a Public Ser- 
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vant is said to commit the offence of 
misconduct in the discharge of his 
duty if he dishonestly or fraudulently 
misappropriates or otherwise converts 
for his own use any property entrust- 
ed to him or under his control as a 
public servant or allows any other 
person so to do, and under (d) if he by 
corrupt or illegal means or by other- 
wise abusing his position as a public 
servant, obtains for himself or for any 
other person any valuable thing or 
pecuniary advantage. 


10. It would be seen therefore 
thet under Section 5 (1) (c) a public 
servant will be said to commit the 
offence of misconduct in his duties if 
he dishonestly allows any other per- 
sor. to convert to his own use pro- 


perty which is entrusted to the said 
public servant. The facts which 


have been set out in the order grant- 
ing the sanction certainly are sufficient 
to indicate that the authorities grant- 
ing the sanction had the offence 
under Section 5 (1) (c) also in their 


contemplation. In fact the order 
specifically mentions this provision 


while granting sanction. 


11. We should have thought 
this was an obvious conclusion but the 
learned Advocate for the Appellant 
strenuously contended that the charge 
against the Appellant was of a moti- 
veless offence and in any case the 
facts as disclosed show that not only 
at the time when the First Informa- 
tion Report was given but even at the 
time when sanction was accorded that 
the prosecution was merely concern- 
ed with the charge that the appellant 
had allowed the crops to be cut on 
the condition that Rs. 2500/- will be 
paid and received the money and mis- 
appropriated or: converted it to his 
own use by not paying it into the Gov- 
ernment treasury. There is therefore 
no basis for sanction for a charge 
under Section 5 (1) (c). It is further 
contended that the stand taken by the 
presecution was that the persons who 
were permitted to cut the crops had 
not committed any offence. If soa 
charge under Section 5 (1) (c) would 
implicate those persons also in the 
commission of an offence which cer- 
tainly would not have been in the 
contemplation of the authorities grant- 
ing the sanction. In support of this 
contention three decisions have been 
cited before us namely Bhagat Ram 


v. State of Punjab, AIR 1954 SC 621, 
Madan Mohan Singh v. State of U. P., 
AIR 1954 SC 637 and Gokulchand 
Dwarkadas Morarka v. The King, AIR 


1948 PC 82. Bhagat Rams case, 
ATR 1954 SC 621 was not concern- 
ed with the sanction but only 
with the question, whether the 


offence could be altered to one of 
abetment of an offence of Section 409 
I. P. C. from one under Section 409 
simpliciter. It was held that an alte- 
ration of the Appellant’s conviction 
under Section 409 I. P. C. into one of 
abetment thereof would imply a defi- 
nite finding against the subordinate 
Judge who is not before the Court and 
as. such it would be unfair to make 
such an alteration. We do not see 
how this case can assist the appellant 
because in the first place there is no 
question of an alteration of the charge 
and secondly the circumstance that 
someone who is not a public servant 
abetted the appellant is hardly rele- 
vant. But even so the offence with 
which the appellant is charged under 
Section 5 (1) (c) does not necessarily 
involve an abetment with the person 
whom he had dishonestly allowed to 
cut and take away the crop. For in- 
stance it is quite possible that the per- 
son whom he allowed to cut the crop 
may be his own relation or friend in 
whom he may be interested and who 
may, however, not know that the ac- 
cused was.doing something dishonest 
in permitting him to cut the crop. In 
any case the facts which have been 
stated in the sanction clearly indicate 
that the appellant has dishonestly al- 
lowed the crops to be cut so that 
there is no question of any inference 
or implication thatthe persons cutting 
the crops were abetting him in the 
offence. Even if it were so the sanc- 
tion cannot be held to be bad on that 
account. 


12. Gokulchand Dwarkadas’s 
case, AIR 1948 PC 82 also is 
of no assistance to the appellant 
because in that case the sanc- 
tion did not disclose the facts on 
which it was given but merely sanc- 
tioned the prosecution for a breach of 
certain provisions. Sir John Beaumont 
delivering the judgment of the Judi- 
cial Committee observed at page 84: 


“But if the facts constituting the 
offence charged are not shown on the 
face of the sanction, the prosecution 
must prove by extraneous evidence 


~ 
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fhe sanctioning authority... .Nor in 
their Lordships’ view, is a sanction 
given without reference to the acts 
constituting the offence a compliance 
with the actual terms of cl. 23. Under 
that clause sanction has to be given to 
a prosecution for the contraventior of 
any of the provisions of the Order. 
A person could not be charged mere- 
Iy with the breach of a particular 
provision of the Order; he must be 
charged with the commission of eer- 
tain acts which constitute a breach, 
and it is to that prosecution — that 
is, for having done acts which cozsti- 
tute a breach of the Order — that the 
sanction is required. In the present 
ease there is nothing on the face of 
the sanction, and no extraneous əvi- 
dence, to show that the sancticning 
authority knew the fects alleged to 
constitute a breach of the order, and 
the sanction is invalid”. _ ; 


The case of Jaswant Singh v. The 
State of Punjab, 19§8 SCR 7@ = 
(AIR 1958 SC 124) was also cited by 
the Respondent’s advocate in support 
of the contention that the trial of two 
offences requiring sanction was _not 
valid. In that case sanction was given 
under Section 6 of the Preventior of 
Corruption Act, 1947 for the prosecu- 
tion of the appellant for having reeziv- 
ed illegal gratification from one Pal 
Singh. He was cherged with and 
tried for two offences under S. 5 a) 
(a) of the Act for habitually accep-ing 
or obtaining illegal gratification — and 
under Section 5 (1) (d) for receiving 
illegal gratification from Pal Sigh. 
The Sessions Judge had found shat 
both charges were proved. While in 
Appeal the High Court held that the 
Appellant could neither be tried nor 
convicted of the offence under S. & (1) 
(a) as no sanction had been giver. in 
respect of it but upheld the  cozrvie- 
tion under Section 5 (1) (d) for which 
sanction had been given. A perusal 
of the sanction would show that the 


` sanctioning authority had applied <neir 


mind to only one instance but the pro- 
secution were seeking to make the 
sanction cover the offence of a habi- 
tual bribe taker which clearly imglies 
that the sanctioning authorities aust 
consider the number of instences 
when the accused took bribes and on 
what occasions as would justizy a 
charge of his being a habitual bribe 


taker. Sinha, J., as he then was while 


Som Nath v. Union ož India (P. J. Reddy J.) [Prs. 12-15] S. C. 1915 
' that those facts were placed before 


dismissing the appeal observed at 
Page 766 (of SCR) = (at p. 127 of 
AIR): 


“In the present case the sanction 
strictly construed indicates the con- 
sideration by the sanctioning authority 
of the facts relating to the receiving 
of the illegal gratification from Pal 
Singh and therefore the appellant 
could only be validly tried for that 
offence. The contention that a trial 
for two offences requiring sanction is 
wholly void, where the sanction is 
granted for one offence and not for 
the other, is in our opinion unsustain- 
able. Section 6 (1) of the Act bars 
the jurisdiction of the Court to take 
cognizance of an offence for which 
previous sanction is required and has 
not been given. The prosecution for 
offence under Section 5 (1) (d) there- 
fore is not barred because the proceed- 
ings are not without previous sanc- 
tion which was validly given for 
the offence of receiving a bribe from 
Pal Singh, but the offence of ħabi- 
tually receiving illegal gratification 
could not be taken cognizance of and 
the prosecution and trial for that of- 
fence was void for want of sanction 
which is a condition precedent for the 
Courts taking cognizance of the 
offence alleged to be committed and 
therefore the High Court has rightly 
set aside the conviction for that of- 
fence”. i 


13. These cases instead of sup- 
porting the contention of the learn- 
ed Advocate amply demonstrate ` that 
the facts which formed the basis of 
the sanction and which was accorded 
after the sanctioning authority had 
fully applied its mind to them, should 
be correlated to the particular offence 
or offences with which the accused is 
charged or convicted. 


14. In our view there is no 
fustification for holding that the con- 
viction under Section 5 (1) ` (c) read 
with S. 5 (2) is bad for want of the 
requisite sanction. 


15. Now on the merits of the 
case as we said earlier the learned 


_ Advocate for the appellant has referr- 


ed to the evidence in meticulous de- 
tail and has commented thereon at 
length but this Court ordinarily does 
not reappreciate the evidence with a 
view to arriving at its own finding as 
if it was a Court of fact and does not 
ordinarily upset the findings of the 


i 
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High Court which has on an evalua- 
ticn of the evidence affirmed the trial 
courts conviction and sentence. It 
has been contended firstly that the 
High Court was in error in relying on 
certain evidence for convicting the 
accused which was not put to him. 
Secondly the evidence that was neces- 
sary to unfold the story of the pro- 
secution has not been produced by the 
prosecution but the Trial Court and 
the High Court ignored this lacuna in 
the prosecution case. Thirdly the Judg- 


ments show that there was utter con- _ 


fusion in respect of the date on which 
possession of the acquired land was 
given to the Appellant and the date 
on which it was given to the Con- 
tractor for carrying on the work, as 
also in respect of the fact whether 
there was any crop standing when the 
Appellant took possession of the land 
and at what period of time the crop 
was cut and the work commenced. 


16. Before we deal with the 
contentions urged on` behalf of the 
Appellant it is necessary to have a 
clear picture of certain broad features 
of the case. The Air strip which was 
being extended is in one straight line 
with Taxi-ways. P. W. 14 Ranadive 
tells us that if one were to go from 
the entrance of Air Field to the ac 
quired land one would have to pass 


through RD 4500 to 1200. The acquir-— 


ed: land extended from RD 1200 to 
RD00. According to P. W. 8 Telu Ram he 
acquired possession of the land of the 
Jength from RD 4500 to RD 1200 on 
10th January 1963 and that the posses- 
sion of the acquired land was not 
delivered to him as it had not been 
acquired by that time. Ex. DQ re- 
view report which is headed Techni- 
cal Administration Contract shows 
that the date of réview was 9th Fe- 
bruary, 1963. In this document the 
date of the conclusion’ of the con- 
tract is given as 3rd December, 1962 
and date of commencement of work as 
10th January 1963, date of comple- 
tion of Ist phase 9th October, 1963 
and second phase 9th May 1964, To 
the question “Have all sites been 
handed over on due date” the answer 
shown was an affirmative ‘yes’. There 
is however nothing in this document 
to show what is the site of which pos- 
session was handed over.to and taken 
by Telu Ram on 10th January 1963. 
It is not the case of the Appellant that 
acquisition of the land on which the 


. finalised on this date. 


crop was standing had taken place nor 
could possession of it been handed 
over to him because he denies that 
there was any crop on the land when 
the possession of the land was hand- 
ed over to him. That there was crop 
on the land is amply born out by a 
letter of the Appellant dated 12th Fe- 
bruary 1963 addressed to Mr. G. L. 
Nagpal, Sub-Divisional Magistrate 
Sirsa. In this letter he says: 


“12th Feb. 1963. 
My dear Mr. Nagpal, 


I am writing to you with regard 


‘to acquisition of land for Sirsa Air 
‘Field. As you know, the Additional 


Deputy Commissioner Hissar will be 
visiting this location on 13th Feb. 
1963. The Military Estates Officer, 
Delhi,.Mr. K. K. Gamkhar will also 
be here on 13th morning. It is desi- 
rable that entire proceedings with 
regard to acquisition of land and de- 
termining compensation for standing 
crops for the total area of 39.58 acres 
in Mirpur and Ahmadpur villages are 
As I have told 
you personally, we are keen to fina- 
lise the proceedings for the total area 
to be acquired by us and not by phases. 
This is in the interest of the project. 
I therefore, request you to issue sui- 
table instructions to your staff so thafi 
all the relevant papers may be suita- ` 
bly prepared”, . 


Even if’ Exhibit DQ gave a correct 
picture, it could be in relation to the 
airstrip already in. existence, as this 
would be necessary for a contractor 
who is charged with duty to carry out 
extension work to go on the site col- 
Tect materials and get everything ready 
to execute his contract.. In fact as we 
have noticed earlier this is what Telu 
Ram says in his evidence, namely that 
on 10th January 1963 no delivery of 
possession of the remaining land other 
than RD 4500 to 1200 (the land in 
which there is the existing run-way) 
was given. It was then that he wrote 
on 23-1-1963 as per Ex. 8°to the Assis- 
tant Garrison. Engineer: complaining ` 
that the possession of the whole of 
the Iand had not been delivered to 
him. A copy of this letter was sent to 
the Garrison Engineer the Appellant. 
This letter shows two things (a) that 
complete site 4500 to 0 ft. has not yet 
been handed over as it-was presum- 
ed that the possession of the land 
could not had so far and (b) that as 
Jevels have not been given, the final 
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excavation of the foundation cennot 
be done and all subsequent operetions 
are therefore withheld. 


17. This letter clearly indicates 
that some excavation was being done 
as otherwise there.is no meaning in 
saying that final excavation cannot be 
done. This is also consistent with the 
other evidence that some work was in 
progress which again is in accord with 
the évidence of Telu Ram P. W. 8 
that he got the possession of RD 4500 
to RD 1200. The extension of the 
Airstrip would mean that the ex:sting 
Airstrip is being extended, so that the 
initial work can be started and con- 
tinued on the existing Airstrip. 
not as if the existing Airstrip ends at 
the boundary of RD 4500 to RD 1200, 
so that the work of extension cen go 
on in the existing Airstrip even before 
possession of the acquired land was 
given. This is further confirmed by 
a perusal of the letter written by the 
Appellant to Telu Ram P. W. 8 in 
reply to his letter dated 28th Febru- 
ary 1963 (not produced) that “reces- 
sary possession of the runway and 
taxi track has already been given to 
you. You are therefore request2d to 
set out the work and get the same 
approved by the Engineer-in-charge 
before starting the work”. This shows 
that no work had in fact been under- 


‘taken on the land azquired and also 


that possession of the ‘existing run- 
way and track had already been given. 
Nothing i is specifically mentioned about 
possession of the acquired land being 
given to him on that date. The work 
on that land is only at the stage of 
getting approval. 


18.. Now the nee quiestion is 
when wasthe possession of the aequir- 
ed land obtained by the Appellart and 
when did he deliver it to P. W. 8. 
P. W. 14 says that symbolic posses- 
sion was delivered to him in respect 
of the acquired land on the Ist Fe- 
bruary, 1963. It would however ap- 
pear from Exh. P. 34 that actual pos- 
session was delivered to the Appellant 
on 13th February, 1963 as per the 


. delivery receipt executed by him, the 


Tehsildar and P. W. 11, a representa- 
tive of the Military Estate Office and 


that even according to his lette? al- 


ready referred to, Ex. P. 13, there was 
standing crop on the land as other- 


wise there is no meaning in th> Ap-- 


pellant saying therein that it is desi- 


rable that entire proceedings with 


It is. 


‘crop because it is 
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regard to acquisition of land and de~ 
termining compensation for standing 
crops for the total area of 39.58 acres 
are finalised on the 13th February. 


, 19. There is also credible evi- 
dence, that possession of the acquired 
land was not handed over to the con- 
tractor till late in March 1963 thougħ 
it was handed over to and taken over 
by the Appellant on 13-2-63. The 
Khasra Girdawari Ex. P. 3 would 
show that there was a crop of Sarson 
(Mustard), Gram and Lusan, at any 
rate on 20th March, 1963 at a time 
when the land has been shown there- 
in to have been.in possession of the 
Military authorities. Ex. P. 2 isa 
certified copy by the Tehsildar dated 
18-9-63 which shows that as per the 
Girdawari on 20-3-63 crops were 
standing on the lands in the village 
Ahmedpur acquired by the Military 
authorities for Sirsa Airfield construc- 
tion, the details of which were that 
the total land acquired for Airfield 49 
acres, the land on which crops were 
standing in good condition 23 acres’ 
and the land on which crops were 
standing in damaged condition 7 acres 
and uncultivated land 19 acres. 

20. Mani Ram Patwari had 
stated that by the 20th March, 1963 
some ground had been cleared. Sukh- 
chain Lal Jain P. W. 11 who had also 


_come to obtain possession on behalf of 


the Military Estate Officer had said 
that he had-seen some part of the 
crops had been cut by 13-2-63, but 
was not aware who had cut them. 
This evidence, however, does. not as- 
sist the accused. At the most it shows 
that a small portion of the crops were 
cut but it is apparent that that has 
not been taken into account ‘by the 
Collector in assessing the value of the 
on that day 
that crops were inspected for that 
purpose and subsequently the Agri- 
cultural Officer also had in his letter 
dated 18-2-63, which has been ‘cited 
in the award Ex. P. 26 intimated that 
on inspection the crops were found to 
be very good. He had also given the 
approximate yield and the rate at 
which the crop can be valued with 
which the Collector agreed and. award- 
ed compensation. It is therefore clear ., 
that in estimating the crop, the small 
portion of the land where crops were 


stated to have been cut by the 13-2-63.° . 
even if- true could not have been ` 


taken into account. It may also 


, asking the contractor” to 
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be stated that the 
written to the Garrison Engineer 
on 28-2-63 requesting him to 
hand over immediately the possession 
of the remaining portion of the land 
so that excavation work is not held 
up. He also informs in that letter that 
the excavation in all available portions 
of the taxi track and runway has been 
completed. This again does not speci- 
fically refer to the land which is be- 
ing acquired. At any rate on the 23rd 
March, 1963 P. W. 8 has again writ- 
ten to the Garrison Engineer namely 
the Appellant that the excavation of 
the taxi track could not be proceed- 
ed with for want of alignment to be 
given which was pending for want 
(because) of standing crops, in the 
land, the possession of which has not 
been given so far. Thereafter the fol- 
lowing pertinent statement appears 
namely: 

“Now, today T find that the crops 
have been completely cut and as such 
it is requested that further necessary 
action in the matter of giving the align- 
ment and possession of land may 
please be taken at your end”. 

On the 6th April, 1963 he has again 
written to the Garrison Engineer say- 
ing as follows: 


“You have verbally asked me how 
fo take the site after the crop is cut 


Contractor had 


and the necessary marking of the. 


alignment has been taken in hand but 
this handing over has not been shown 
on the site order book by the A. G.E. 
(B/R) despite my request. . 

He may please be asked to com- 
plete this formality without any loss 
of time”. . 

In reply the Appellant states in his 
letter Ex. P. 12 dated the 10th April 
“The matter has already been dis- 
cussed with you and finalised. No 
further action is required to be 
taken”. : 

21, Tt can be seen from the 
above that the appellant is reluctant 
to reply in writing as to what he is 
do under 


' verbal orders while the contractor for 


safeguarding his position is insisting 


- on having it in writing. . 


22. The Trial Court as well as 


the High Court are in our view, jus- 


tified in ħolding that crops of Sarson, 


- gram and lusan were standing on the 


land acquired by the Military for 
extension of the Aerodrome, It will 


| Cee 


e” 


also justify the conclusion that they 


were there at any rate till the 20th ` 


March 1963 and according to the let- 
ter of the contractor (P. W.. 8) on 23- 
3-63 they were completely cut.. In so 
far as handing over of the possession 
of the land to the Contractor (P. W. 8) 
is concerned, the Trial Court and the 
High Court are equally justified in 
coming to the conclusion that the ac- 
cused had not delivered the possession 
of the land to the contractor ‘till quite 
late as would appear from the letter 
of P. W. 8 dated the 5th April, 1963. 


23. We are aware of the argu- 
ment addressed before us that some of 
the -witnesses had said that the water 
channels had been closed in February 
1963 and therefore no crop could there- 
after have been standing on the land 
and must have been destroyed. There 
is also the further argument that some 
of the statements recorded by the 


Military authorities were not taken 


into account, as the High Court had 
thought that since the ‘deponents 
denied the contents the officers who 
recorded the statement might have 
been called to show that they were 
properly recorded. The learned advo- 
cate for the respondent also tried to 
support the stand taken by the High 
Court. It is true that when a witness 
has admitted having signed his previ- 
ous statements that is enough to prove 
that some statement of his was record- 
ed and he had appended his signature 
thereto. The only question is, what 
use can be made of such statements 
even where the witness admits hav- 
ing signed the statements made before 
the Military Authorities. They can at 
best be used to contradict in the cross- 
examination of such a witness’ when 
he gives evidence at the Trial Court 
of the accused in the manner provided 
under Section 145 of the Evidence 
Act. If it is intended to contradict 
the witness by the writing, the atten- 
tion of the witness should be called 
before the writing can be proved to 
those parts of it which are to be used 
for the purpose of contradicting him. 
Tf this is not done, the evidence of the! . 
witnesses cannot be assailed in res- 
pect of those statements by merely 
proving that the witness had signed 
the document. When the witnesses 
are contradicted by: their previous 
statements in the manner aforesaid, 
then that part of the statements which 
has been put to the witness will be 
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‘a 


considered” along with the evidence to 
assess the. worth of the witness ir. de- 


‘termining his veracity. The whole of 


the previous statement however can- 
not þe treated as subsiantive evidence. 


24. We do not find that the 
assessment of the evidence by the 
Trial Court and the High Court əven 
in the light of such of those previous 
statements that have been put ta the 
witnesses- in the manr:er stated above 
isin any way unjustified. It is said 
that some ofthe documents i.e. Exs. 8, 
10 and 11 have not been put tc the 
witnesses even though the Court reli- 
ed upon them. Ex. P. 8 as already 
noticed is the letter of Telu Ram Jain 
to the Assistant Garrison Engineer and 
P. 10 is the letter of Telu Ram Jain 
to the Garrison Engineer. Both <hese 
relate to possession o2 the acquired 
land not being given to him. Ir the 
examination of the accused under sec- 
tion 342 the Special Judge in our view 
did put all the circumstances against 
the accused which formed the basis of 
the conviction. He was asked bout 
the symbolic delivery of possession, 
the handing over of the actual pcsses- 
sion of the land on 13-2-63 and the 
existence of crops on the date when 
possession was delivered on 16-2-63. 
He was asked about Telu Ram’s evi- 
dence and also that he had given pos- 
session of the Jand RD 1200 to RD 00 
to the contractor after the crop had 
been cut. The letter Ex. P. 13 was also 
put to him and he was asked: bout 
the existence of the crops. It cannot, 
therefore, be said that circumstances, 
appearing against the accused which 
have formed the basis of the coavic- 
tion had not been put to him. The 
appellant has denied that there was 
any standing crop on the land acquir- 
ed on any date after 13-2-63. On the 
other hand, he emphatically ass=rted 
that at the time when the possession 
was delivered to him on 13-2-63 there 
was also no crops standing on the 
acquired land. This statement is clear- 
ly false .as it is against credible docu- 
mentary evidence at a time when 
there was no possibility of any charge 
being levied against the appellant. It 
is also incorrect because the contrac- 
tor did not work on the acquired land 
since 1-2-63 that position is refkected 
in the review report initiated by the 
A. G. E. on 9-2-63 (vide Ex. DQ). The 
appellant’s statement is therefor2 þe- 
lied by the documentary evidence 
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which shows unmistakably that there 
was on 13-2-63 bumper crops of dif- 
ferent varieties standing on the land 
which was valued thereafter and com- 
pensation assessed. We do not, there- 
fore, think that there is any justifica- 
tion in the criticism that the circum- 
stances appearing in the several docu- 
ments have not been put to him. 


25. It is lastly contended thafi 
certain witnesses who would be neces- 
sary to unfold the prosecution story 
have not been called and in spite of 
the Court directing the production of 
the usufruct register it was not pro~- 
duced: . These omissions it is submitt- 
ed by the learned advocate has preju- 
diced the accused. As the learned 
advocate for the respondent rightly 
pointed out with reference to each one 
of the persons who, it was claimed, 
should have been called, that there 
was already evidence relating to the 
particular matter about which the per- 
son specified was sought to be called. 
For instance, it is said that Gamkhar, 
Military Estate Officer was not pro- 
duced to prove the receipt: Ex. P. 24. 
But this was not necessary because 
Gamkhar was not present nor did he 
sign the receipt. The person who had 
signed the receipt is Sukhchain Lal 
Jain and he was examined as P. W. 11. 
Similarly, it is said that the Tehsildar 
N. L. Handa has. not been produced. 
But when the prosecution relies upon 
the proof of Ex. P. 24 as also to esta- 
blish that there was standing crops 
on the land when the possession was 
delivered on 13-2-63-on certain wit- 
nesses who were present on the res- 
pective occasions, the non-examination 
of other witnesses without anything 
more cannot be treated as defect in 
the prosecution. Before the High 
Court also this grievance was aired but 
that Court has also likewise found no 
justification in it. We are therefore 
not impressed with this argument. On 
a careful consideration of the evidence 
both oral and documentary it is esta- 
blished that the Appellant who was in 
charge of the expansion work on the 
airstrip was given possession of the 
land acquired for that purpose on 13- 
2-63, that there was standing there- 
on a bumper crop of Sarson, gram 
and Lusan on that day, that he was 
therefore entrusted with this crop, 
that he postponed giving delivery of 
the land to the contracior till, at any 
rate after the 23rd March, . 1963 and 
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before the 6th April, 1963 and that he 
allowed the crop to be cut and taken 
away without in any way accounting 
for it which shows that it was done 
dishonestly and fraudulently. The 
fact that notwithstanding overwhelm- 
ing evidence particularly of his own 
admission at the time he denies that 
there were ever any crops when deli- 
very of possession of the land acquir- 
ed was taken by him, further reinfor- 
ces the conclusion that he allowed. the 
crops to be cut away with dishonest 
or fraudulent motive. We do not think 
in these circumstances there-is any 
justification whatever for interfering 
with the concurrent findings .of .the 
Trial Court and the High Court that 


the Appellant is guilty of an offence  - 
under Section 5 (1) (c) read with Sec- 


tion 5 (2) of the Prevention of Corrup- 


tion Act and consequently . the Appeal . 


is dismissed. 
Appeal dismissed. 
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Education — > Madras Elementary 
Education Act (8 of 1920), Section 56 
(1) and (2) (b) — Provisions for 
recognition or aid to private schools 
as contained ‘in Ch. I and Ch. IV of 
Act having been repealed by Madras 
Act 2 of 1939, Part II Rules 
framed in 1939 in that regard are not 
one to carry out the purpose. of Act 
— Fact that rules have been framed 
under Section 56 (2) (h) which has not 
been repealed is immaterial — Such 
. rules are not statutory rules so as to 
' control relations between manage~ 
ment of school and its teachers — 
ee — Specific Relief Act (1877) 

21 (b)) — (1962) 1 Andh WR 263, 
ecru (Paras 11, 12) 

The enforcement of Part II rules 
: for recognition and aid to private 
' schcols is a matter between the Gov- 
: ermment and the management, and a 

third party, such as a teacher aggriev- 
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as re~ 


ALR 


ed by some order of the management, 
cannot derive from the rules any en- 
forceable right against the manage- 
ment on the ground of a breach or 
non-compliance of any of the rules. 
Thus, when in appeal under rule 
Department passes order setting aside 
management’s order reducing rank of 
Head Mistress to Asst. teacher, such 
order is not enforceable in Court of 
law. (Paras 13, 14) 


Cases Referred: Chronological : Paras 
(1970) 1970-2 Andh WR 157, Moss 
v. Management of St. Patricks 
High School, Secundrabad 15 
(1962) AIR 1962 Mad 387 (V 49) . 
= 1962-1 Mad LJ 269, Rama- 
swami Ayyangar v. State of 


Madras .. 15 
(1962) 1962-1 Andh WR 263, 

Govindaswami v..-.State of N 

.Andhra 15 
(1961) AIR 1961 Ker 303 (V 48) 

= 1961 Ker LT 229 (FB), . 

Chandrasekharan Nair v. Secy. -> 

to Govt. of Kerala ` 15 


(1958) AIR 1958 Ker 290 (V 45) 


= 1958 Ker LT 233, Joseph v. 
State of Kerala 4, 15 


B. R. L. Iyengar, Sr. Advocate, 
(Mr. E. C. Agrawala, Advocate, with 
him), for Appellant; Mr. R. Gopala- 
krishnan, Advocate, for Respondents. 


' The Judgment of the Court ` was 
delivered by 

SHELAT, J.: — Prior to Taie 1, 
1955, the appellant was working as 
the Head Mistress in the Yespondent 
school. On April 22, 1955, the 
management of the School served 
certain charges on her and called 
upon her to reply to the same. Her 
reply was found to be unsatisfactory, 
and thereupon, by an order passed by 
the management on June 1, 1955 she 
was reduced to the- position of an 
Assistant Teacher. She thereafter 
filed an appeal against the manage- 
ment before the District Educational 
Officer, South Kanara. Her appeal 
was rejected. A further appeal by her 
before the Divisional Inspector of 
Schools, Coimbatore, succeeded and 
the Divisional Inspector directed the 
management to restore her to her 
original position as the Head Mistress. 
The management declined to do so 
and she filed the suit from which this 
appeal arises. 

2. The suit was on the basis | 
that since the school had obtained 
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recognition and grant-in-aid uncer the 
Madras Elementary Educatior Act, 
VIII of 1920, and the rules made 
therefor by the Government, it was 
under the supervision, first of the Edu- 
cation Department of the Madras Gov- 
ernment, and after reorganization of 
States, that of the Mysore Govern- 
ment. According to her, the Act and 
the said rules were binding on the 
school and gave her a right to enforce 
against the management the said order 
of the Divisional Inspector. The order 
reducing her to the position of an 
assistant teacher stood vacated by the 
order of the Divisicnal Inspector and 
the respondent schcol, therefore, was 
bound to comply with that ordar and 
restore her to the position of the Head 
Mistress. The management contested 
the suit, maintaining that the order of 
reduction passed by it was within its 
power, that there was nothing in the 
Act or the rules which warrant2d any 
interference with its right of internal 
management of the school and gave no 
right to the appellant to enforce in a 
court of law the order passed by the 
Divisional Inspector, that order being 
only a matter between the Education 
Department and the management. 


3. The Trial Court accepted 
the school’s contention and dismissed 
the suit. In an appeal against that 
dismissal, the District Judge took a 
different view and held that the order 
of the Department was legally enforce- 
able by the appellant since it wés pass- 
ed in an appeal provided by the said 
rules. He set aside the dismissal of the 
suit and passed a dacree in favour of 
the appellant. On < second appeal by 
the school, the High Court went into 
the legislative history of the Act and 
on an examination of the rules accept- 
ed the contention of the management 
that the relationship between the 
parties was that of master and servant 
and no mandatory injunction eculd be 
issued directing restoration of the ap- 
pellant as the Heac Mistress as that 
would be tantamourt to specific per- 
formance of a contract of personal 


service not permissible under S. 21 (b)- 


of the Specific Relief Act, 1877. The 
High Court also held that the rules, 
under which the appellant had filed 
the said appeal and the said order was 
made, were only administrative in- 
structions by . the Government to its 
educational officers and not statutory 
rules which would give rise to a 
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remedy enforceable at law at the in- 
stance of an employee of a school 
aggrieved against its management. 
Against this judgment, the appellant 
obtained special leave from this Court 
and filed this appeal. 


4, The appeal first came up 
for hearing in March 1970 before 
Shah, J. (as he then was) and Grover, 
J. Not satisfied with the record be- 
fore them, the learned Judges post- 
poned the hearing of the appeal and 
called for a report from the Trial 
Court on certain matters found want- 
ing in the record. In accordance with 
that order, the Trial Court took addi- 
tional evidence, both oral and docu- 
mentary, and despatched its report 
along with a copy of the rules, the 
Madras Gazette in which they were 
published and certain other materials. 
From those materials as also from the 
judgment of the Kerala High Court 
reported in Joseph v. State of Kerala, 
ATR 1958 Ker 290 it is possible to 
trace the changes which the Act and 
the rules have undergone from time 
to time. Such a legislative history of 
the Act is important to a certain ex- 
tent as it throws light on the charac- 
ter of the rules and the power under 
which they were framed from time 
to time. 


5. Counsel for the appellant 
urged that in spite of the changes 
made from time to time in the Act, 
the rules with which we are concern- 
ed in this appeal have retained their 
original character of being statutory 
rules. They must, therefore, be held 
to have been made under Section 56 
and particularly under Cl. (h) of its 
sub-section (2), which empowers the 
Government to make rules in res- 
pect of recognition as an elemen- 


tary school and the aid which 
the Government gives to it from 
public funds. The argument was 


that despite the changes in the Act, 
particularly the deletion of certain 
provisions of the Act, to which we 
shall presently come, the definition of 
an ‘elementary school’ in the Act 
takes in schools recognised by the 
Director of Public Instruction of the 
State Government, and since such a 
recognised school is the essence of the 
scheme of elementary education pro- 
vided by the Act, the rules have to be 
treated as statutory rules made under 
cl. (h) of S. 56 (2) which is still retain- 
ed in the Act. 
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6. Before we proceed to consi- 
‘der these contentions, it is necessary 
- to examine briefly the Act and its 
legislative history. 


T. The Act was first passed as 
‘Madras Act, VIII of 1920, and then 
‘contained seven chapters with 56 sec- 
tions. It underwent several changes 
from time to time and particularly 
when the Madras Elementary Educa- 
tion (Amendment) Act, II of 1939 was 


passed by which Chapters II, IV,’ VI- 


and S. 55 in Ch. VII were deleted. 


8. The Act was passed with 
tħe object of making better provisions 
for elementary education and envisag- 
ed imparting of such education through 
elementary schools, including those 
'run by private managements, but 
recognised by Government through. its 
‘Education Department. Section 3 (vi) 
of the Act defines such an elementary 
school as one recognised by the Direc- 
tor. of Public Instruction or by such 
authority as may be empowered by 
him in that behalf. Section 56 autho- 
rises the Government to make rules 
not inconsistent with the provisions of 
the Act “to carry out all or any o 
the purposes of this Act”, and in par- 
ticular cl. (h) of sub-s. (2) for “de- 
claring the conditions subject to which 
‘schools may be admitted to recogni- 
tion or aid.” Ch. II, before its dele- 
tion in 1939, provided for the consti- 
‘tution of District Educational Coun- 
cils, their duties, their funds, budget 
and audit. Ch. VI, by Sections 41 to 
43 in it, dealt with recognition of 
‘schools and admission of private mana- 
ged schools to grants-in-aid. These 
chapters, as stated earlier, were Te- 
pealed in 1939. 


9. The Rules were first fram-’ 


„ed in 1922 under S. 56 and contained 
provisions regarding recognition and 
‘aid. These Rules were clearly statu- 
tory rules. Curiously, although Chs. 
‘II and IV were deleted in 1939, el. (h) 
'of S. 56 (2) was allowed to remain in 
the Act. 
regulating recognition and. aid were 
framed in 1922 because so long as 
‘Chs. II and IV were in the statute, 
they had to be made to implement the 
purposes set out in those chapters. 
'But with the repeal of those chapters, 
those Rules could not be continued as 
they could no longer be regarded as 
‘rules for carrying out the purposes of 
‘the Act as S. 56 (1) enjoins. The 


It appears that the rules- 
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Madras Government appears to have 
appreciated such a result arising from 
the repeal of those chapters, and there- 
fore, reframed the rules and publish~ 
ed them in the Gazette of August 29, 
1939. The new Rules were divided 
into two parts. .The first part contain- 
ed rules dealing with matters provid- 
ed for in sections 3 (i) (y) and (viii), 
S. 36 (i) and (2), S. 44, S. 48, S. 50 
(iii) and (v) and S. 51. Part II Rules 
did not set.out or refer to any of the 
sections in the Act as Part I Rules 

id. The reason was that rules in 
Part II dealt with recognition and aid 
in respect of which there were, after 
the 1939 amendment, no corresponding 
provisions in the Act. It is also of 
some significance that when publisħ- 
ed in 1939 the rules.in Part I were 
headed “Rules framed ‘under the 
Madras Elementary Education Act, 
1920”, while the rules contained sepa- 
rately in Part II were not given any 
such heading or title. Further, it ap- 
pears that when these Part II Rules 
were published in August 1939 there 
was no previous publication of them 
as required by S. 56 (1) of the Act. 


— 10. Chapter I in Part II Rules 
deals with recognition. The power to 
grant or withdraw such a recognition: 
is-conferred on the officers of the 
Education Department. Under R. 5, 
applications for recognition of schools 
or additional standards in such schools 
are to be made to the District Educa- 
tional Officer. An appeal is provided 
against his decision before the Divi- 
sional Officer. The rules then lay 
down certain requirements on the 
basis of which recognition would be 
given or withheld. Rule 13 (1) pro- 
vides, inter alia, for the maintenance 
of a teacher’s service register by the 
manager of the school specifying there- 
in the terms of service under which 
a teacher is recruited. The register 
would include particulars showing 
whether a teacher is appointed tempo-~ 
rarily or on probation or on a perma- 
nent basis, his salary, the scale of 
pay, if any, etc. Under the rule, the 


‘manager has to get the register coun= 


tersigned by the Deputy Inspector of 
Schools. The rule further provides 
that no qualified teacher can be ap- 
pointed on a temporary basis or for a 
stipulated period. All appointments 
to permanent posts have initially to 
be made on probation and on expiry 
of the probation period the teacher 
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would be deemed to be permanent. 
Clause (2) of R. 13 provides that no 
teacher can leave the service of. a 
school without giving three months’ 
notice, or three months’ salary -n lieu 
thereof, Under sub-cl. (ii) of cl. (2). 
of that rule, the menagement tas the 
power to terminate the service sf any 
member of the staf?, 
nent, temporary or probationary with- 
out any notice on the grounds set out 
therein. But, three months’ notice 
would be required if the term nation 
of service is for reasons 
those set out in sub-cl. i 
wilful neglect of duty, serious mis- 
conduct, gross insubordination, in- 
competence etc. Tke first proviso to 
sub-cl. (ii) requires, however, that be- 
- fore such notice of termination is 
given the teacher has to be inZormed 
in writing of the ckarges against him 
and a reasonable cpportunity to be 
heard has to be given to him The 
second proviso to that sub-clavse re- 
quires the management to consult the 
Deputy Inspector and obtain kis ap- 
proval about the propriety f the 
action proposed against a teacher. 
The rule then provides: 


‘When, on a teachers appeal, the 
District Educational Officer orders 
reinstatement, the managemen: shall 
forthwith reinstate him within 10 
days of the receipt of the orders, not- 
withstanding a further appeal stbmitt- 
ed or proposed to be submitted by the 


(ii), eg., for 


management to the Divisional Inspec- - 


tor and shall inform in writing the 
Deputy Inspector of Schools .and the 
District Educational Officer of the 
fact of having done so. Failure to 
comply with such crders of the Dis- 
trict Educational Cfficer may entail 
action against the management under 
Rule 14 below.” 

Sub-cl. (vi) of Rule 13 (2) provides 
for appeals, first, before the District 
Educational Officer, and then, before 
_ the Divisional ‘Inspsctor of Szhools. 
Under Rule 14, the Director of Public 
Instructions has the power to declare, 
after enquiry, a teacner to be urfit for 
employment in a recognised school. 
Under Rule 14-A, he can refuse or 
withdraw recognition from a school in 
which is employed a teacher wkom he 
has. declared to be unfit, or whan the 
school is under the management of a 
person declared unfit by him. Recog- 
nition can also be withdrawn under 
Rr. 26 to 28, 28-A and 28-B on the 
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whether Derma- - 


other: than” 
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grounds set out therein. Ch. II of 
Part II Rules contains rules in regard 
to aid; such as teaching grants, main- 
tenance grant ete, and Ch. III con- 
tains rules with regard to grants for 
school buildings, building sites and 
play-grounds. 


11 Chapters II and IV of the 
Act, which contained provisions for 
recognition and aid, having been re- 
pealed, these rules, re-issued and publi- 
shed afresh in’ August 1939, cannot be 
said-to be rules “to carry out-all or 
any of the purposes of this Act”, as 
provided by S. 56 (1). No doubt, 
el. (h) of sub-s. (2) of S. 56 was still 
retained even after Chs. II and IV 
were deleted, and therefore, the Gov- 
ernment could perhaps claim to have 
the power to frame statutory rules 
“declaring the conditions subject to 
which schools may be admitted to 
recognition or aid’. But even if the 
Government were to claim to have 
framed rules under the sanction con- 
tained in cl. (h) of S. 56 (2), such]. 
rules would not satisfy the condition 
precedent for such rule-making, name- 
ly, that they can be made only “to 
carry out all or any of the purposes 
of this -Act”. Such rules, therefore, 
even if made, would not be rules made 
under S. 56. Besides, the fact is that 
when Part II Rules were published in 
the gazette of August 28, 1939, they 
were not claimed to have been made 
under the power reserved to the 
Government under S. 56. If they 
were claimed to have been so made, 
they would, firstly, have been pre- 
published as required by S. 56 (1), 
and secondly, the Government would 
not have made the distinction between 
Part I and Part II Rules, which it did, 
by giving a title to the former, name- 
ly, that they were made under the 
Act, and omitting to give such a title 
to the latter. These facts support the 
contention of the respondent-school 
that Part II Rules cannot be said to 
be statutory rules framed under S. 56, 
although the power to make such 
rules is still retained with the Gov- 


‘ernment by reason of cl. (h) being 


still there in S. 56 (2). 


12, Ordinarily, the relations 
between the management of an ele- 
mentary school and the teachers em- 
ployed in it would be governed by the 
terms of the contract of employment 
and the law of master and servant in 
the absence of any statute controlling 


1924 S. C.  [Prs. 12-14] 


or abrogating such a contract of em- 
ployment and providing to the con- 
‘trary. The mere fact that such a 
school has obtained recognition and 
‘aid from the education department 
would not mean that the relationship 
between its management and its em- 
ployees has ceased to be governed by 


the contracts of employment under - 


which the employees are recruited and 
‘by the law of master and servant un- 
less there is some provision in the Act 
overriding that law as.one finds in 
statutes dealing with industrial dis- 
putes and similar other matters. There 
is in fact no such provision in the Act 
and none was pointed out to us. The 
result is that the relations between the 
management and the teachers even in 
ja recognised elementary school have 
-lto be regarded as being governed by 
the contracts of employment and the 
terms and conditions contained there- 
jin. Part II Rules, which cannot be 
regarded as having the status of sta- 
tutory rules made under S. 56, cannot 
be said to have the effect of controll- 
ing the relations between the manage- 
ment of a school and its teachers or 
ithe terms and conditions of employ- 
ment of such teachers or abrogating 
the law of master and servant which 
jordinarily would govern those rela- 
tions. 


13. But if cannot also be gain- 
said that as the Govt. has the power, 
to admit schools to recognition and 


grants-in-aid, it can, de hors the Act,- 


lay down conditions under which it 
would grant recognition and aid. To 
achieve uniformity and certainty in 
the exercise of such executive power 
„and to avoid discrimination, the Gov- 
ernment would have to frame rules 
which, however, would be in the form 
of administrative instructions to its 
officers dealing with the matters of 
recognition and aid. If such rules 
were to lay down conditions, the Gov- 
jernment can insist that satisfaction of 
such conditions would be condition 
precedent to obtaining recognition and 


aid and that a breach or non-compli-. 


ance of such conditions would entail 
either the denial or withdrawal of 
recognition and, aid. The management 
of a school, therefore, would commit 
a breach or non-compliance -of the 
conditions Jaid down in the rules on 
pain of deprivation of recognition and 
aid. The rules thus govern the terms 
jon which the Government would grant 
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recognition and aid and the Govern- 
ment can enforce these rules upon tħe 
management. But the enforcement of 
such rules is a matter between the 
Government and the management, and 


a third party; such as a teacher aggriev- 


ed by same order of the management, 
cannot derive from the rules any en- 
forceable right against the manage- 
ment on the ground of a breach or 
non-compliance of any ‘of the rules. 
To illustrate the. point, suppose the 
management of a school were to ter- 


' minate the service of a teacher after 


giving one month’s notice, or one 
month’s salary in lieu thereof in ac- 
cordance with the contract of employ- 
ment between the teacher and the 
management, such a termination would 
be valid. But the Government can - 
insist that since its rules provide for 
three months’ notice, the management 
cannot terminate the service of a 
teacher by giving only one month’s 
notice. Though, in the absence of a 
statutory provision having the effect 
of controlling or superseding the con- 
tract of . employment agreed to be- 
tween the parties, the termination 
would in law be valid, nevertheless, 
the Government can withdraw, under 
Part II Rules, the recognition and aid 
it has given to the school since. 
rules. governing recognition and ai 
were not. complied with. ‘But dt 
does not mean that Part II Rules con- 
fer upon a third party, viz, an 
aggrieved employee of a school, any 
remedy enforceable at law in the 
event of the management of an ele- 
mentary school refusing to comply 
with these rules which, inter alia, 
enjoin upon a school to abide by the 
directions given thereunder by the 
education officers of the Government 
named therein. 


14. In the absence of any pro- 
vision in the Act governing the rela- 
tions between the management and a 
teacher employed by it or controlling 
the terms of employment of 
such a teacher and Part II Rules 
not being statutory rules, the appel- 
fant could not be said to have had a 
cause of action for enforcing the 
directions given by the Divisional Ins- 
pector to restore her as the Head Mis- 
tress in the appeal filed by her. Ap- 
peals against orders passed by the 
management against a teacher are 
provided for under R. 13 so as to en- 
force the satisfaction of conditions 
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under which recognition and aid would 
be granted or withdrawn, and not for 
regulating, as between the teacher 
and the management, the relations of 
master and servant arising under the 
contract of employment. 


15. In AIR 19&8 Ker 290 the 
. Kerala High Court had to consider the 
question of these rules being statu- 
tory or not as one of the schools, 
whose writ petition among others it 
was trying, was governed by the 
Madras Elementary Education Act, 
1920 and the rules madə by the Madras 
Government. After tracing the legis- 
lative history of the Act, as also of the 
rules, the High Court held that Part IT 
Rules did not have any statutory ori- 
gin, and were, therefore, only admin- 
istrative instructions by the Gov=rn- 
ment to its educational officers, and 
therefore, did not vest in the school 
any statutory right far grants-in-aid. 
This decision was later approved bya 
full bench of that High Court in 
Chandrasekharan Nair v. Secy. to 
Govt. of Kerala, AIR 1961 Ker 303 
(FB) where that Court once again held 
that Part II Rules were administretive 
rules. Similarly, in Ramaswami Ay- 
yangar v. State of Madras, 1962-1 Mad 
LJ 269 = (AIR 1962 Mad 389) the 
High Court of Madras negatived the 
contention that these rules, dealing 
with recognition and aid, could be in- 
voked by an employee against the 
management of a private elemencsary 
school to enforce a right allegedly 
arising under the rules. The High 
Court held that the rules were not 
statutory rules, and that thereiore, 
they could not enlarge the scope of 
the contract of employment betveen 
such an employee of the school and 
the management embodied in the 
school register, and that the rules 
affected the relations between the 
school and the Government, and not a 
third party. In Govindaswami v. State 
of Andhra, 1962-1 Andh WR 253 a 
Tearned Single Judge 3f the Andhra 
High Court, took the view that the 
powers and functions of the State’s 
educational officers under these mules 
in relation to recognition and aid were 
quasi judicial and hkeld that these 
rules were statutory rules. But this 
- view was on an assumption that even 
Part II. Rules were made under S. 56 
(2) (h) of the Act, suck an assumption 
‘was made without any enquiry whether 
they were so made and without tak- 
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ing into account the fact of the dele- 
tion of Chs. II and IV from the Act 
in 1939, and its impact on the rule- 


.making power of the Government, the 


re-issuance of the rules thereafter and 
the distinction made by the Madras 
Government itself between Part I and 
Part II Rules in the headings which if 
gave to those two parts. The mere 
recent view of the Andhra High Court, 
however, is reflected in Moss v. Mana- 
gement of St. Patricks High School 


. Secunderabad (1970) 2 Andh WR 157 


where a Division Bench of that High 
Court has held that Part II Rules 
relating to recognition and aid are not 
statutory rules but are only executive 
instructions, and therefore, are not 
legally enforceable in a Court of law. 
16. On the reasons aforesaid, 
the suit filed by the appellant must be 
held to be. misconceived, and conse- 
quently, the High Court rightly dis- 
missed her suit. The appeal fails and 
is dismissed. But in the circumstances 
of the case, we decline to make any 

order as to costs. 
Appeal dismissed. 





AIR 1971 SUPREME COURT 1925 
(V 58 C 398) 
(From: Caleutta)* 
C. A. VAIDIALINGAM AND A. N. 
RAY, JJ. 

Cricket Association of Bengal and 
others, Appellants v. The State of 
West Bengal and others, Respondents. 

Criminal Appeal No. 270 of 1968, 
D/~ 24-3-1971. 

(A) Criminal P. C. (1898), S. 248 


-— High Court finding prosecution r 


warrant case offence misconceived ard 
directing magistrate to try accused 
for offene triable as summons case. 
Magistrate has jurisdiction to permit 
withdrawal of complaint and to dis- 
charge accused — (CR. — Criminal 
P. C. (1898), S. 253 (2).) 


Where the High Court after giv- 
ing a clear finding that on the allega- 
tions in the complaint the case initiat- 
ed before the magistrate as a warrant 
case is misconceived, directs the magis- 
trate to investigate whether the aecus- 
ed has not committed a different 


*(Cri. Reyn. No. 475 of 1967, D/- M 
1-1968 — Cal.) 
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offence triable as a summons case the 
magistrate has jurisdiction under sec- 
tion 248. to permit the withdrawal of 


the complaint and acquit the accused. 


as the case ‘ceases .to be'a warrant 
case and becomes- one. to which sum- 
mons case procedure. applies. f 
“(Para 15) 
Even if it is assumed that as 
there was no express order quashing 
the proceedings initiated as a warrant 
case the warrant case procedure would 


continue to apply to the. case. the. 


magistrate would have jurisdiction to 
discharge the accused under S. 253 (2). 
i (Paras 14 & 15) 
(B) Criminal P. C. (1898), S. 439 
In proper cases High Court can suo 
motu interfere with orders : ‘of subor- 
. (Para 16) 
M/s. C. K. Dapħtary - and ‘Nalin 
Chandra Banerjee, Sr. ` Advocates, 
(M/s. D. N. Mukherjee and Mukul- 
gopal Mukherjee, Advocates, with 
them), for Appellants. ` 
The Judgment of the Court ‘was 
delivered by 
VAIDIALINGAM, J.: This appeal, 
by special leave, is ‘directed against 
the judgment and order dated 14/17 
June, 1968 of the Calcutta High Court 
in Criminal Revision No. 475 of 1967 
reversing the orders passed by 
Court of the Chief Presidency Magis- 
trate, Calcutta, discharging the accus- 


: ed-appellants. 


2. The circumstances leading 
up to the order of the High Court 
may be indicated. The second respon- 
dent filed a complaint on January 3, 
1967 -before the Court of the Chief 
Presidency Magistrate, Calcutta in res- 


pect of the incident which took place. 


on the second day (January 1, 1967) 
of the Second Cricket Test Match be- 
tween India and West Indies at the 
Eden Gardens. The Test Match was 
to be played under the control, mana- 
gement and supervision of the Cricket 
Association of Bengal, which had sold 
tickets of various denominations for 
the game. There were tickets sold 
for all the days of the Match and there 
were arrangements made for the sale 
of daily tickets: The game started. as 
scheduled on December 31, 1966. The 
play was interrupted by a number of 
spectators scaling over. the fencing 
erected around the play-ground and 
entering the cricket field.. However, 
nothing untoward happened on that 


persons, This. 
the . 


A.LE. 
3. According to the prosecu- 


tion, the first appellant started selling 
tickets announcing that arrangements 


. had been made for the accommoda- 


tion .of about 60,000 spectators, while 
as a matter of fact nearly a lakh. of 
spectators were admitted into the en- - 
closure, The sitting arrangement was 
most inconvenient and highly unsatis- 
factory. The arrangements made by 
the first appellant for accommodating 
the persons inside the enclosure were 
so grossly inadequate that it tended 
to endanger the personal safety of the 
spectators. On the day in question, 
the complainant, who was a holder of- 
a season ticket for Rs. 45/- went to 
attend the game and found all the 
stands jampacked. Notwithstanding 
this the people with tickets were being 
pushed into different enclosures with 
the result that the spectators within 
the enclosures started jumping over 
the fence and occupied the space be- 
tween the lines of the field and the 
fencing. The police, unable to control 
the rush and confusion caused’ by the 
behaviour of the crowd, suddenly 


‘started a Iathi-charge followed by the 


bursting of tear gas shells, which 
resulted in causing injuries to various 
infuriated the crowd, 
which retaliated by acts of arson. The 
arrangements for going out of the en- 
closures were also grossly inadequate 
with the result that some of the spe- 
ctators who wanted to clear out quick- 
Iy in panie sustained injuries. The 
Match had to. be abandoned for the 
day. On these facts the complainant 
alleged that the first appellant had 


acted most rashly and negligently in. 


over-selling the tickets and admitting 
a large number of people than could 
be conveniently accommodated inside 
the ground and thereby endangered 
human ‘lives and the personal safety 
of thousands of spectators. It was fur- 
ther alleged that as a matter of 
fact the rash and negligent act of the 
first appellant also resulted in hurt 


, being caused to a number of persons, 


who had come to witness the Match. 
Apart from the Cricket Association of 
Bengal, which was the first accused, 
he made 33 persons accused in his 
complaint petition. Those persons 
were the President, the Vice-President _ 
and other office-bearers and Members 

of the Working Committee of the Cri- 
cket Association of Bengal. The com- 
plainant prayed for issuing summons 
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against the 34 accused persons 


© under Sections 337 and 338 read with 


S. 114 of the Indian Penal Code and 
~ proceed against them according to 
aw. 


4. On January 3, 1967 the 
Chief Presidency. Magistrate examined 


the complainant and heard his coun- 


sel. As the Chief Presidency Magis- 
trate was prima facie satisfied taere 
‘was a case, he issued summons to the 
persons shown as accused under sec- 
tions 337 and 338 reac with S. 114 of 
the Indian Penal Code, fixing Febru- 
ary, 13, 1967 for- adpearance. The 
complainant had also. made a prayer 
-for issue of ‘search warrants and for 
seizure of the account books and other 
relevant papers in the custody of the 
first accused appellant and search 
warrants were issued on January 6, 
1967. ; i 


5. Some of the office-beerers 
of the first appellant or. receipt of sum- 
mons challenged beZore. the High 
Court in Criminal Revision No. 19 of 
1967 the orders of the Chief Pzesi- 
dency Magistrate issuing summons and 
search warrants. They also prayed 
for quashing the complaint on the 
ground that the allegations even, if 
fully established will not establish an 
offence under Section 337 and/or Sec- 
tion 338 read with Section 114 or any 
other section of the Indian Penal Code, 
and that the complaint ‘was mixon- 


ceived and constitutes an abuse of the. 


process of the Court. 


6. The Iearned Single Judge 
stayed further proceedings before the 
Chief Presidency Magistrate and. ssu- 
‘ed summons to the Stete and the com- 
plainant. After hearing all parties, 
the learned Single Judge ultimazely, 
by his order dated February 24, 1967, 
dismissed the Criminal Revision Ne. 19 
of 1967. There were three. points to 
be noted in the order of the learned 
Judge, namely, (1) Mz. Dutt, cornsel 


appearing for the complainant comeed- - 


ed before the High Court that the pro- 
cess issued by the Chief Presidency 
Magistrate under Sections 337 and 338 
read with Section 114 of the Indian 
Penal Code -is misconceived, (2) the 
High Court has given a finding that 
the statements made in the petitian of 
complaint do not constitute the essen- 
tial elements to . make out offences 
under Sections 337 and 338 I. P C. 
and (3) nevertheless, prima face it 
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cannot be stated that the elements of 

an offence. under. Section 336 I. P: C. 
are not -contained in the complaint, 
and therefore the- prosecution will 
have to be given a chance to establish, 
if they can, that an offence under 
Section 336 I. P. C. has been committ- 
ed. Though. ultimately the criminal 
revision was dismissed, it will be seen 
from the aspects mentioned above that 
the complainant has‘conceded that the 
allegations in the complaint will not 
make out an offence under Ss. 337 and 
338 I. P. C. Apart from this conces- 
sion, the learned Single Judge after 
independently considering the aver- 
ments in the complaint has also held 
that no offence under Ss. 337 and 338 
is disclosed in the complaint and that 
the issue of summons in respect of 
those offences cannot be upheld. But 
the High Court was prepared to give 
an opportunity to the prosecution to 
establish, if they. can, that an offence 


-under S. 336 I. P, C. at any rate, has 


been committed by the accused. It is 
needless to state that the Chief Presi- 
dency Magistrate was bound to have 
due regard to these directions contain- 
ed in the order of the High Court 
when the case was to be proceeded 
with again in his court. 


te After the disposal of Crimi- 
nal Revision No. 19 of 1967 by the 
High Court on February 24, 1967 and 
in consequence of the stay of proceed- 
ings being vacated, the Chief Presi- 
dency Magistrate proceeded to deal 
further with the complaint. On March 
2, 1967 the complainant filed an ap- 
plication before the Chief Presidency 
Magistrate for leave to withdraw the 
complaint against eight accused, name- 
ly, accused Nos. 8, 10, 11, 22, 26, 31, 
32 and 33. The reason given by the 
complainant was that the said accused 
persons had ceased to act as members 
ofthe Working Committee at the mate~ 
rial time. On. March 20, 1967 the 
Chief Presidency Magistrate discharg- 
ed, under S. 253 (2) Cr. P. CG. the 


eight accused as prayed for by the 


complainant in his application dated 
March 2, 1967, after accepting the 
reasons given therein, The accused 
so discharged were Nos. 8, 10, 11, 22, 
26, 31, 32 and 33. On-May 31, 1967, 
the complainant filed another applica- 
tion- before the Chief Presidency 


Magistrate seeking permission to with- 


draw the complaint against the rest of 
the. accused. In that application ha 
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stated that he had filed the complaint 
to voice the grievances of - the’ bona 
fide ‘spectators, who had purchased 
tickets for witnessing the Cricket Test 
Match. He had further mentioned 
that an Inquiry Commission called the 
“Sen Commission” was already inquir- 
ing into the events connected with the 
incident that took place on January 
2, 1967 in order to find out the per- 
sons responsible for the same. Under 
those circumstances, the complainant 
stated that he does not intend to con- 
tinue the complaint instituted by him. 


8. On June 8, 1967, the Chief 
Presidency Magistrate dismissed the 
complaint as against accused Nos. 16, 
17, 18, 19, 23, 27, 30° and 34 under 
S. 204 (3) Cr. P. C. on the ground that 
the complainant has not deposited 
the necessary charges for issue of 
summons. It was noted by the Chief 
Presidency Magistrate that the com- 
plainant though called was absent. 
Dealing with the application dated 
May 31, 1967 filed by the complain- 
ant for permission to withdraw the 
complaint, the Chief 
Magistrate has stated that he 
cannot ‘accord permission to with- 
draw the complaint as the pro- 
ceedings under Section 338 I. P. C. are 
warrant procedure proceedings. But 
the Chief Presidency Magistrate has 
further stated that no useful purpose 
will be served by proceeding further 
with the complaint as the complainant 
was not present and was also not 
serious to proceed with the complaint 
as is evident from his conduct in 
committing several defaults. For these 
reasons the Chief Presidency Magis- 
trate passed an order discharging all 
the other remaining: accused under 
Section 253 (2) Cr. P. C. Therefore, 
it will be seen that by the two orders 
dated March 20, and June 8, 1967, re- 
ferred to above, the Chief Presidency 
Magistrate discharged all the accused 
and terminated the proceedings initiat- 
ed by the second respondent. 


9. The news regarding the ter-. 


mination of these proceedings appeared 
in some of the Dailies in Calcutta on 
June 10, 1967. On seeing the said 
news item, the High Court by its 
order dated June 13, 1967 called for 
the record pertaining to the case from 
the Court of the Chief. Presidency 
Magistrate, Calcutta. On August 1, 
1967 a Division Bench of the Calcutta 
High Court issued suo moto a Rule 


Presidency ` 


‘tions given in the 
earned Single Judge in Criminal 


A.I. R. 


(Criminal Revision No. 475 of 1967) to 
the complainant and the 34 accused 
persons to show cause why the orders 
discharging the accused persons passed 
on March 20, and June 8, 1967 should 
not be set aside. 


10. The learned Judges after 
hearing all the parties, by the impugn- 
ed judgment set aside the two orders 
of the Chief Presidency Magistrate dis- 
charging the accused. The Chief 
Presidency Magistrate was directed to 
proceed with the complaint and dis- 
pose it of according to law. But the 


learned Judges directed that the pro- 


ceedings need be continued only 
against the 14 accused, namely, Nos. 
1, 2,3, 4,5,6 7 9 10 12 13 14 15 
and 26. The learned Judges have held 
that the discharge of some of the ac- 
cused under S. 204 (3) Cr. P. C. on 
June 8, 1967 on the ground that the 
complainant has not paid the process 
for issue of summons is not proper. 
According to the High Court there is | 
no provision under the relevant rules 
framed by the High Court for’ pay- 
ment of any process for issue of sum- 
mons in respect of cognizable offences 
whether the case is instituted ona 
complaint or not. Similarly the High 
Court held that the orders discharg- 
ing under S. 253 (2) Cr. P. C. some of 
the accused on March 20, 1967 and 
the remaining accused on June 8, 1967 
are also not justified as the proceed- 
ing under S. 338 I. P. C. was that of 
a warrant case. 


Uh Mr. C. K. Daphtary, learn- 
ed counsel for the appellants, in attack- 
ing the order of the High Court has 
pointed out that there was no justi- 
fication for the High Court to inter- 
fere 'suo motu with the orders passed 
by the Chief Presidency Magistrate 
discharging the accused, in the cir- 
cumstances mentioned by him. The 
counsel also pointed out that the Divi- 
sion Bench has not properly appre- 
ciated and given effect: to the direc- 
judgment of the 


Revision No. 19 of 1967. After the 
order of the learned Single Judge, the 
counsel pointed out, that the proceed- 
ings have to be continued by the 
Magistrate only to inquire if an offence 
under S. 336 I. P. C. has been made 
out, in such a trial the summons case 
procedure has to be adopted and the 
Magistrate has got ample jurisdiction 
to permit the complainant under sec- 
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tion 248 Cr. P. C.-tc withdraw the 
complaint. Even on the basis that 


the charges under Ss. 337 and 338 
survive and the warrant case proce- 
dure is to be adopted, the Magistrate 
has jurisdiction under S. 253 (&: to 
discharge the accused. Consicering 
the matter from any point of wiew, 
the interference by the High Cott is 
not justified. 


12. Neither the State nor the 
complainant has appeared before us to 
support the order of the High Court. 
We have already referred in greaz de- 
tail to the circumstances under hich 
the impugned order was passe as 
they give a clear and complete picture 
of the whole matter. We have gone 
through the reasoning of the leerned 
Judges and we are satisfied thei the 
interference with the orders of the 
Chief Presidency Magistrate by the 
High Court was not justified and was 
not warranted in the circumstanzss of 
the case. 


13. The fundamental error 
committed by the Division Bench is 
that it has proceeded on the basis that 
the learned Single Judge on th=2 for- 
mer occasion in Criminal Revision 
No. 19 of 1967 has not held thet the 
prosecution under Ss. 337 and 338 is 
not made out. We have alxeady 
referred to the fact that during the 
hearing of Criminal Revision Mo. 19 
of 1967, Mr. Dutt, learned counse_ ap- 
pearing for the complainant conceded 
that the issue of process under Ss 337 
and 338 I. P. C. was misconceive=. On 
the other hand, the Division Hench 
proceeds on the basis that no such con- 
cession has been made, which is 
erroneous as a fact. Again even apart 
from the concession, the learned Single 
Judge after discussing the ess=ntial 
ingredients of an offence under sec- 
tions 337 and 338 I. P. C. has cacego- 
rically held in his order that the state- 
ments made in the complaint petition 
do not go to make ur: the essenti=l in- 
gredients for an offence under Ss 337 
and 338. The learned Single Judge 
has also found that žit is not possible 
at that stage to say that no offence 
even under S. 336 I. P. C. has been 
committed. It is on this reascning 
that the learned Judge though tezhni- 
cally did not quash the procee‘iings, 
gave a clear indicaticn that the pro- 
secution is given a chance to establish, 
if they can, that the accused have 
committed an offence under S. 336. 
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I. P. C. After the ‘ concession of the 
counsel for the complainant and the 
categorical finding of the learned 
Judge that no offence under Ss. 337 
and 338 I. P. C. is made out and that 
an investigation is to be made only in 
respect of an offence under S. 336 
T. P. C., it is idle to expect the Magis- 
trate to ignore these clear directions 
and proceed with the trial again for 
an offence under Ss. 337 and 338 
I. P. C., as if nothing has happened. 
That is exactly what unfortunately the 
Division Bench has done. It has ig- 
nored the concession of the counsel. 
Tt has ignored the clear finding of the 
learned Single Judge as also the 
directions given by It is this 
serious mistake committed by the 
Division Bench that has resulted in the 
passing of the order under attack. The 
legality of the orders passed by the 
Chief Presidency Magistrate can be 
considered from two points of view. 
Assuming that the Chief Presidency 
Magistrate has still to proceed with 
the trial for offences under Ss. 337 
and 338, I. P. C. it is no doubt true 
that he has to follow the warrant 
case procedure. Even under such cir- 
cumstances, the Magistrate has got 
ample jurisdiction to discharge the ac- 
cused under Section 253 (2) Cr. P. C. 
Section 253 deals with the discharge 
of accused. Sub-section (1) deals with 
the discharge of an accused when the 
Magistrate after taking all evidence 
referred to in’ Section 252 Cr. P. C. 
and making such examination of the 
accused, if any, as may he found 
necessary, finds that no case against 
the accused has been made out, which 
if unrebutted, would warrant his con- 
viction. Sub-section (2) of Section 253 
is to the following effect: 


"253 (2) Nothing in this section 
shall be deemed to prevent a Magis- 
trate from discharging the accused at 
any previous stage of the case if, for 
reasons to be recorded by such Magis- 
trate, he considers the charge to be 
groundless.” 

This sub-section ‘gives ample juris- 
diction to the Magistrate to 
discharge an accused in the cir- 
cumstances -mentioned therein and 
the order of discharge can be passed 
at any previous stage of the case. 
Sub-section (1) under those circum- 
stances will not operate as a bar to 
the exercise of jurisdiction by the 
Magistrate under sub-section (2). It 
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fs under sub-section (2) of Section 253 


that the Magistrate has discharged 
the accused. He has given good rea- 
sons in the order for discharging the 
accused. 


14, Assuming that the Divi- 


‘ sion Bench is right in holding that 
. the discharge under Section 204 (3), 


Criminal P. C. is not justified, we will 
proceed on the basis that the said 


‘ order is one of discharge under Sec- 


. tion 253 (2). 


We have already refer- 
jred earlier to the reasons given by the 


‘complainant in his application seeking 


` jeriminal complaint. 


: discharge of the 


inquiry has to proceed for an: offence’ 


’ draw the complaint. 


permission to withdraw the com- 
plaint, as well as to the reasons given 
by the Magistrate for discharging the 
accused. There is no controversy that 
at the material time, the Sen Commis- 
sion was inquiring into the identical 
matter which was the subject of the 
Under those cir- 
cumstances, it cannot be said that the 
accused by the 
Magistrate is either illegal or not 
justified. i 

15. Even on the basis that the 
under Section 336, I. P. C., the position 
will be that the summons case proce- 
dure will have to be followed. ` Even 
then under Section 248, Criminal P. C. 
the Magistrate has ample jurisdiction 
to permit the complainant to with- 
In fact under 
Section 248, Criminal P.C. the Magis- 
trate should acquit the accused, once 


‘ he permits thé complaint to be with- 


drawn. Even if the order of dis- 
charge is to be treated as passed in 
a case where summons case procedure 
fis to be followed, it was within 
the jurisdiction of the Magistrate 
and hence it cannot be characterized 


_ as either illegal or not justified. 


‘ the Division Bench was 


16. We accordingly hold that 


not justified 


- in interfering with the orders dated 
‘ March 20, and June 8, 1967 passed by 


„in 
We, 


the Chief Presidency Magistrate, 
the circumstances of this case. 


: Thowever, make it clear that we have 


no doubt that in proper cases the 
High Court can take action suo motu 
against the orders passed by the sub- 
ordinate Courts without being moved 
by any party. 


17. In the result the appeal is 


. allowed. The judgment and order of 


_ the High Court in Criminal Revision 


_ No. 475 of 1967 are set aside and the 


A. I. R. 
orders of the Chief Presidency Magis= 


trate dated March 20, and June 8, 
1967 will stand restored. 


Appeal allowed; 
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(From Kerala: AIR 1968 Ker 105 (FB)} 


S. M. SIKRI, C. J., G. K. MITTER, | 
K. S. HEGDE, A. N. GROVER AND. 
P. JAGANMOHAN REDDY, JJ. 


The State of Kerala and others, 
ete., Appellants v. M/s. South India 
Corporation (P) Ltd., Respondent. 

Civil Appeals Nos. 175 to 178 of 
1969; D/- 29-3-1971. 


Constitution of India, Article 277 

— Sales tax on works contracts is not 
leviable by the State of Kerala even 
after 26-1-1960 i. e., after expiry of 
period covered by agreement entered 
into between President of India and 
the Rajpramukh of Travancore under 
Article 278 — (X-Ref.: — Art. 278), 
(X-Ref.: — Sales Tax — Kerala Gene- 
ral Sales Tax Act (11 of 1925) ) — AIR 
1968 Ker 105 (FB), Affirmed. 
(Para 14} 


Under Article 277 the essential 
condition for the validity of imposi- 
tion is the continuity of the levy and 
once there is break in its operation if 
ceases to be effective notwithstanding 
that no provision to the contrary, . as 
envisaged by Article 277, was made 
by Parliament. (Para 13) 


. By the agreement if was contem- 
plated that after ten years from the 
date of commencement of Constitution 
the State of Kerala would be able to 
find its own feet and do without any 
special assistance from Centre. One 
of the objects of the agreement was 
to recoup the State of Kerala for 
the loss of revenue which that State 
used to derive from inter alia, the 
sales tax on works contracts being a 
tax which was leviable under the 
Constitution by the Government of 
India alone. The agreement came to 
an end in 1960 and with it the finan- 
cial assistance rendered in terms 
thereof. The agreement broke the 
continuity of the levy of sales tax on 
works contracts ‘and there is nothing 
in Article 277 to resuscitate it. 

(Para 13} 
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Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 207 (V 51) 
= (1964) 4 SCR 280, South 
India Corporation (P) Ltd. v. 
Secy. Board of Revenue, Tri- 7 
__ vandrum 4, 6, 10 
(1958) AIR 1958 SC 560 (V 45) 
= 1959 SCR 379, State of 
Madras v, Gannon Dunkerley 
_ & Co. (Madras), Lid. 
(1958) ATR 1958 SC 682 (V 45) 
= 1959 SCR 445, Mithan Lal 
v. State of Delhi 


Mr. M. C. Chagia, Sr. Advocate, 
(Mr. A. G. Pudissery, Advocate, with 
him), for Appellarts (in all the 
Appeals); Mr: S. T. Desai, Sr. Advo- 
cate, (M/s. A. S. Nambiar and K. R. 
Nambiar, Advocates, with him), for 
Respondent (in all the Appeals). 

The Judgment cf the Cour: was 
delivered by 
l MITTER, J.: — All these four ap- 
peals are by certificate granted ky the 
High Court of Kerala. Three of them 
arise out of a common judgment in 
T. R. C. Nos. 22 and 23 of 1963 and 
Original Petition No. 1046 of 1966. 
Appeal No. 175 of 1969 is from the 
judgment in Writ Appeal No. 243 of 
1967 arising out of Original Petition 
No. 1723 of 1965. 

2. The respondent, a private 
fimited company having its principal 
place of business at Mattancherry 
originally in the State of Cochin but 
now in the State of Kerala, was asses- 
sed by the Sales-tax Officers, Special 
Circle, Mattancherry, to sales-tax for 
the years 1960-61 and 1961-62 on 
turnovers which included “works con- 
tracts” executed by the respondent. 
Before the taxing authorities the con- 
tention raised by the respondent was 
that the turnover on these contracts 
could not be subject to sales tax. 
Tax Revision Cases 22 and 23 of 1966 
were filed in the Hish Court under 
Section 41 of the Kerala General Sales 
Tax Act, 1963 to revise the dezision 
of the Tribunal. These were heard by 
the High Court along with the 
Original Petition No. 1046 of 1966. 
Civil Appeal No. 175 of 1969 relates 
to the assessment for the year 1£59-60 
by which a turnover of Rs. 6,09,£54-98 
. relating to works contracts was 
included. The Tribunal upheld the 
Jevy of sales tax on works coniracts 
relating to the period 26th January 
1960 to March 31, 1960 and remand- 
ed the case. The respondent chere- 


upon filed O. P. No. 1723 of 1965. A 
single Judge of the High Court quash- 
ed the impugned order and this was 
confirmed in Writ Appeal No. 243 of 
1967. The State, the Kerala Sales-tax 
Appellate Tribunal and the Inspecting 
Assistant Commissioner of Agricul- 
tural Income-tax and  Sales-tax, 
Ernakulam have come up in appeals 
to this Court and the common respon- 
dent is the company. 


3. The central question in ail 
these appeals is, whether the pro- 
visions of the General Sales Tax Act 
XI of 1125 (corresponding to Christian 
era 1949) imposing a tax on works 
contracts were enforceable in the 
State of Kerala subsequent to January 
26, 1960. The history behind the 
present law of sales tax on this point 
in the State of Kerala is as follows. 
The territory of the said State is com- 
posed inter alia of major parts of the 
erstwhile States of Travancore and 
Cochin which were separate sovereign 
States having plenary powers of taxa- 
tion. Under the Sales Tax Act of. 
both these States tax was exigible on 
works contracts. The Cochin Act was 
known as the Cochin General Sales 
Tax Act XV of 1121 (Christian era 
1945) as amended by Act V of 1124 
(Christian era 1948: AD). The Travan- 
core Act was known as the Travan- 
core General Sales Tax Act XVIII of 
1124 (corresponding to 1948). As a 
result of the merger of the two States, 
the State of Travancore-Cochin with 
a’ common legislature emerged as a 
Part B State under the Constitution 
of India as originally in force. The 
said legislature enacted the Travan- 
core-Cochin General Sales Tax Act XI 
of 1125 (corresponding to 1949 A. D.) 
imposing sales tax on works con- 
tracts. The Act was published in the 
local gazette on January 17, 1950 but 
under the provisions of Section 1 (3) 
thereof it came into force on May 30, 
1950, i. e., after the date of the pro- 
mulgation of the -Constitution. The 
last mentioned Act repealed the Acts 
of the Travancore and Cochin States 
but enacted identical provisions of 
taxation regarding works contracts. 
The State of Kerala came into existe 
ence as a result of the States Re- 
organisation Act as from ist Novem- 
ber, 1956. The Kerala Legislature 
passed the Travancore Cochin Gene- 
ral Sales Tax Amendment Act, 1957 
amending the name of the Travancore 
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_ of Kerala. 


. lature also passed the 


Cochin Act XI of 1125 and extending 
its operation to the whole of the State 
This Act came into force 
on October 1, 1957. The said Legis- 
Kerala Sur- 


' charge on Taxes Act, 1957 (12 of 1957) 


for levy of surcharge on various taxes 


‘including those on sales or purchase 


‘ Ist September,- 


of goods ete. This came into force on 
.1957. The General 
Sales Tax Act (XI of 1125) was replaced 
by the Kerala General Sales Tax Act 


. (XV of 1963) which came into force 
, on April 1, 1963. There was no pro- 


vision in this Act for imposition of 


' tax on works contracts. 


4. Even before the Titigations 


. giving rise to the present set of ap- 


peals, the respondent had challenged 


' the imposition of sales tax on works 


contracts for the assessment years 
1952-53 as also for the years 1956-57 
and 1957-58 before the High Court of 
Kerala -under Article 226 and Article 
227 of -the Constitution. ` The . High 


_ Court’s decision in favour of the tax- 


_ India Corporation 


‘ing authorities was upset in appeal to 


this Court in the year 1964, in South 
(P) Ltd. v. Secre- 


tary Board of Revenue, Trivandrum, 


' (1964) 4 SCR 280 = (AIR 1964 SC 


207). Althougħ the appellant in that 


' case raised various contentions before 
' this Court to negative its liability to 


sales tax on works contracts, this 
Court held that during the period 
covered by the agreement (which was 
to enure for ten years) dated Febru- 
ary 25, 1950 entered into between the 
Raj Pramukh of Travancore and the 


. Union of India under Article 278 of 


the Constitution the State had no 
power to impose sales tax in respect 
of works contracts but the Court ex- 


' pressed no opinion as to whether such 
. tax would be leviable after the expiry 


of the period of the agreement as this 


_ point was not involved in the appeal. 


' points urged on behalf of the assessee _ 


5. In the instant. cases the 


. before the High Court were: 


(i) That the levy of tax on 
works contracts under the provisions 


' of the General Sales Tax Act XI of 


. and 


1125 for the -period: 26th January, 
1960 to 30th March, 1963 is not saved 
by Article 277 of the Constitution; 


(ii) the Tevy is violative of Arti- 
cle 14 of the Constitution. 


i | Ewo learned Judges of the High Court 


indeed there was 


Bench constituted to hear the first 
three matters came to the conclusion. 
that the right to levy tax did not 
survive after the period covered by 
the agreement dated 25th February, 
1950. The third learned Judge took 
a different view. But all the three 
Judges, were agreed that the levy if 
otherwise justified was not violative 
of Article 14 of the Constitution. 


6. There can be no doubt—and 
no suggestion — 
that after the Constitution came into 
force it was not open to the States to 
Jevy sales tax on works ` contracts 
under any Entry in List II of the 
Seventh Schedule to the Constitution. 
In State of Madras v. Gannon 
Dunkerley & Co. (Madras) Ltd., 1959 
SCR 379 = (AIR 1958 SC 560) it was 
held that Entry 48 in List II in 


Schedule VII of the Government of . 


India Act, 1935 did not extend to im-. 
posing a tax on the value of mate- 
rials used in construction works, and 
that the provision introduced into the 
“Madras General Sales Tax Act, 1939 
by the Aménding Act of 1947 auth- 
orising the imposition of such tax was 
ultra vires. Any such imposition 
under Entry 54 of List II of the 
Seventh Schedule to the Constitution 
would meet the same fate. At the 
same time it must be noted that in 
Mithan Lal v. State of Delhi, 1959 
SCR 445 (AIR 1958 SC 682) this 
Court held that Parliament was com- 
petent to impose a tax on the supply 
of materials in building. contracts and 
to impose it under the name of sales 
tax, as was done by Part C States 
(Laws) Act, 1950 by virtue of which 
the Chief Commissioner of | Delhi 
issued a notification extending the 
operation of the Bengal Finante 
(Sales Tax) Act, 1941 to Delhi. How- 
ever, as the States of Travancore and 
Cochin had plenary powers of legisla- 
tion they could levy tax on works 
contracts describing the same as sales 
tax.. The levy of such taxes after the 
26th January, 1950 would depend on 
the construction of the relevant pro- 
visions of the Constitution as ap- 
plicable to the said territories. Apart 
from the provisions of Articles 277 and 
278 (which now stand repealed by . 
the Constitution (Seventh Amend- 
ment) Act, 1956) their validity would 
have to be determined under Article 
372 of the Constitution. This Court 
has held in a number of cases that “a 
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pre-Constitution law made by a cm- 
petent authority, thougn it has lost its 
legislative competency under the Con- 
stitution, shall continue in force, pro- 
vided the law does not contravene the 
‘other provisions’ of the Constitution.” 
It would be enough to refer to’ ihe 
above dictum based on a catena of 
decisions mentioned in the Scuth 
India Corporation (P) Ltd: case, (1934) 
4 SCR 280 = (AIR 1964 SC 27 
(supra) at pp. 294-295 (of SCR) = 
(at p. 214 of ATR). 


7. -Article 372 is a general 
provision meant to secure the con- 
tinuance of existing laws in force in 
the territory of India on the advent 
of the Constitution. Article 277 hyw- 
ever engrafted a special provision Zor 
saving the impost of certain tares, 
duties, cesses etec., which were being 
lawfully levied theretofore in the 
following terms:— 

“Any taxes, duties. cesses or “ees 
which, immediately before the con- 
mencement of this Constitution, were 
being lawfully levied by the Govecn- 
ment of any State or by any murici- 
pality or other local authority or 
body for the purposes of the Stete, 
municipality, district or other Jozal 
area may, notwithstanding that those 
taxes, duties, cesses or fees are men- 
tioned in the Union List, continue to 
be levied and to be applied to ‘the 
same purposes until provision to the 
contrary is made by Parliament by 
law.” : 
8. The impost of sales tax on 
works contracts though beyond the 
competence of the States would be 
within that of Parliament by virtue of 
item 97 of List I of Seventh Schecule 
and Article 248 of the Constitution. 
It would therefore follcw that if there 
was no other law touching this pcint, 
sales tax on works contracts whch 
were being lawfully levied by the 
Governments of the States of Traven- 
. core and Cochin before 25th Jaru- 
ary, 1950 would continue to be levied 
and to be applied to the same pmr- 
poses until provision to the contrery 
was made by Parliament by Lew. 
The fact that the Sales Tax Acts of 
the former States of Travancore and 
Cochin were repealed but identizal 
provisions ‘were re-enacted in ‘the 
later Acts would not take the case 
out of Article 277. AU that the said 
article requires is that here should be 
a continuity in the levy of taxes and 
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-so long as the’ character of the taxes 


did not change they would be saved 
by the said article. 


9. We have however also to 
take note of Article 278 which has 


-now disappeared from the Constitu- 


tion but held the field in 1950 when 
an agreement was entered into in 
terms thereof by and between the 
President of India and the Raj 
Pramukh of Travancore. Article 278 
ran as follows:— : 

_ “(1) Notwithstanding anything in 
this Constitution, the Government of 
India may, subject to the provisions 
of Clause (2), enter into an agree- 
ment with the Government of a State 
specified in Part B of the First Sche- 
dule with respect to— 

(a) the levy and collection of 
any tax or duty leviable by the Gov- 
ernment of India in such State and 
for the distribution of the proceeds 
thereof otherwise than in accordance 
with the provisions of this Chapter; 

_(b) the grant of any financial 

assistance by the Government of India 
to such State in consequence of the 
loss of any revenue which that State 
used to derive from any tax or duty 
leviable under this Constitution . by 
the Government of India or from any 
other sources; 
_  (c) the contribution by such State 
In respect of any payment made by 
the Government of India under 
Clause (1) of Article 291, and, when 
an agreement is so entered into, the 
provisions of this Chapter shall in 
relation to such State have effect 
ouvert to the terms of such agree- 
ment. 


(2) An agreement entered into 
under Clause (1) shall continue in 
force for a period not exceeding ten 
years from the commencement of 
this Constitution: 

_ Provided that the President may 
at any time after the expiration of 
five years from such commencement 
terminate or modify any such agree- 
ment if after. consideration of the 
report of the Finance Commission he 
thinks it necessary to do so.” 

10. The decision of this Court 
in The South India Corporation (P) 
Ltd., (1964) 4 SCR 280 = (AIR 1964 
SC 207) (supra) elucidates the purpose 
of Article 278. and the object with 
which the President of India entered . 
into the agreement with the Raj 
Pramukh of Travancore. For our 
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present ptirpose it will suffice to quote 
a portion of the said judgment. Ac- 
cording to that judgment the agree- 
ment 


“incorporated the recommenda- 


fions made by the Indian States: 


Finances Enquiry Committee with 
some modifications and the’Union of 
India agreed to recoup the State for 


the loss caused to it by reason of the | 


federal: financial integration in the 
manner described thereunder. It was 
not a piecemeal agreement confined to 
a few items, but a comprehensive 
one to fill up the entire revenue-gap 
caused to the State by reason of some 
of its sources of revenue having been 
taken away by the Union or other- 
wise lost to it.” 

Further ees p. 392) (of SCR) = 
213 of AIR): 


“The agreement, read with the 
Report, makes the. following position. 
clear:. The loss arising to the State 
on account of the federal financial 
integration in the State was ascertain- 
ed and a provision was made for sub- 
sidising the State by filling up the 
said revenue-gap. The . agreement 


ex facie appears to be a comprehen-. 


sive one. It takes into consideration 
the entire loss caused to the State by 
reason of some of its sources of reve- 
nue being transferred under the Con- 
stitution to the Union. It would be 
unreasonable to construe the agree- 
ment as to exclude. from its opera- 
tion certain taxes which the State was 
authorised to levy for a temporary 
* SPOTION cavieseedesessceseues that saving was 
subject to an agreement and, as by 
the agreement effective adjustments 
were made to meet the loss which the 
State would have incurred but for the 
agreement, there was no longer any 
necessity for the continuance of the 
saving and it ceased to have any force 
thereafter between the parties to the 
agreement.” 

The Court also opined that it was not 
called upon to decide whether the said 
power revived after the expiry of ten 
years from the commencement of the 


Constitution, for all the impugned 
assessments . fell within the said 
period. The Court observed that 


there was no force in the contention 
that because Article 278 was omitted 
by the Constitution (Seventh Amend- 
ment) Act, 1956, the agreement enter- 
ed into in exercise of a power there- 


under automatically came to an end. 


(at. 


A.I. R. 


and thereafter the power of tħe State 
to levy the tax would come into life 
again. 

1i. Tt was E for the 
Court in that case to say that the 
agreement would have its full force 
unless the. Constitution (Seventh 
Amendment) Act, 1956 in terms 
avoided it and in the result it held 
that the impugned assessment.. orders 
were not validly made by the - sales 
tax authorities in exercise. of the 
power saved by Article ari, of the 
Constitution. 


12. . The question directly 
arises before us aš.to whether Arti- 


‘ele 277 would still have effect in 


regard to the power to levy ‘taxes 
falling within its scope after the said 
agreement of 25th February 1950 came 
to an end. The answer must clearly 
be in the negative because the essen- 
tial condition for the validity of the 
imposition .is the continuity of the 
levy, and once there is a break in 
its operation it ceases to be effective 
and it cannot matter that no provision 
to the contrary as envisaged by Arti- 
cle 277 was made by Parliament. 


13. It is clear that Article 277 
and particularly Article 278 were en- 
grafted in the Constitution with the 
immediate object . of maintaining the 
financial viability of the new States 
for such time as the Parliament 
thought proper. So far as the State 
of Kerala was concerned the need for 
financial assistance was met by the 
agreement between the President of 
India and the Raj Pramukh of 
Travancore. That agreement itself 
shows that there was liberal assistance 
for the first five years which was to be 
tapered off in another five years’ time. 
Tt would not be wrong to observe that 
it was contemplated that after ten 
years the State of Kerala would be 
able to find its own feet and do with- 
out any special assistance from the 
Centre. One of the. objects of the 
said agreement was to recoup the 
State of Kerala for the loss of reve- 
nue which that State used to derive). 
from inter .alia, the sales tax on 
works -contracts being a tax which 
was leviable under the Constitution 
by the Government ‘of India alone. 
The agreement came to an end in 
1960 and with it the fianacial assis- 
tance’ rendered in terms thereof. 
The agreement broke the continuity 
of the levy of sales tax on works con- 
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tracts and there is nothing in Azti- 
cle 277 to resuscitate it. a 
In the result we must hold 

that sales tax on works contracts was 
not leviable by the State of Kerala 
after the. 26th January, 1960 under 
the Kerala General Sales Tax Act XI 
of 1125.- The appeals therefore Fail 
and are dismissed with costs. There 
will be one set of hearing fee. 
Appeals dismissed. 





AIR 1971 SUPREME COURT 1925 
(V 58 C 410} 

(From Gujarat: AIR 1959 Guj. 1€5) 
S. M. SIKRI C. J., P. JAGAN- ` 
MOHAN REDDY AND I. D. DUA JJ. 
Patel Laljibhai Somabhai, Appel- 
- Iant.v. The State of Gujarat, Respon- 
dent. : 
Criminal Appeal No. 169 of 1268, 

D/- 7-5-1971. ee, et 
Criminal P. C. (1888), S. 195 _ (1) 
Tb} and (c) — Prohibition contained 
in S. 195 (1) (c) is contined to those 
cases in which offences specified there- 
in were committed by a party to the 
proceeding in the character as such 
party. : aoe ; 
The offences about which . the 
court alone, to the exclusion of the 
aggrieved private parties is clothed 


with the right to complain may, there- 


fore, be appropriately considered to be 
only those offences committed b7 a 
party to a proceeding in that court, 
the commission of which has a reason- 
ably close nexus with the proceediags 
in that court so that it can, without 
embarking upon a completely indepsn- 
dent and fresh inquiry, satisfactorily 
consider by reference principally to its 
records the expediency of prosecut- 
ing the delinquent party. -> (Para. 7) 

The purpose and object of the 
Legislature in creating the bar against 
cognizance of private complaints . in 
regard to the offences mentioned in 
Section 195 (1) (b) and (c) is both to 
save the accused person from vexa- 
tious or baseless prosecutions spited 
by feelings of vindictiveness on the 


part of the private complainants to | 


harass their opponents and alsc to 
avoid confusion which is -likely to 
arise on account of conflicts betw2en 
findings of the courts in which forged 
documents are produced or false evi- 
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Patel Laljibhai v. State of Gujarat (Dua J.) 


iPr. 1] 8S. C. 1935 


dence is led and the conclusions of the 
criminal Courts dealing with the pri- 
vate complaint. It is for this redson 
that the Legislature has entrusted the 
Court, whose proceedings had been 
the target of the offence of perjury to 
consider the expediency in the larger. 


_ public interest, of a criminal trial of 


the guilty party. (Para 10) 

Cases Referred: Chronological Paras 

(1969) ATR 1969 All 189 (V 56) 
= 1969 Cri LJ 460, Viveka- 
nand v. State l 

(1968) 9 Gui LR 1 = ILR (1967) 
Guj 1091 (FB), State of Gujarat ` 

= v. Ali Bin Rajak. 1, 

(1966) AIR 1966 All 124 (V 53) 
= 1966 Cri LJ 244, Har Prasad 
v. Hans Ram i 


3,8 


- (1965) AIR 1965 Gui 70 (V 52) 


“= 1965 (1) Cri LJ. 428, State 


v. Bhikubhai ; - 

(1964) -1964 All LJ 467 = 1964 
All Cri R 159, Hari Nath 
Singh v. State 

(1962) 1962 (1) Cri LJ 340 = 

` 1961 Ker LJ 850, Krishnan 
Nair v. State of Kerala 

(1953) AIR 1953 SC 293 (V 40) 
= 1953 Cri LJ 1232, Basir-ul- 
Huq v. State of W. Bengal 


. (1937) ATR 1937 Bom 14 (V 24) 


= 38 Cri LJ 149, Emperor v. 
Mallappa’ 

(1931) AIR 1931 AlI 443 (V 18) 
= ILR 53 All 804 = 32 Cri 
LJ 1105 (SB), Emperor v. 
Kushal Pal Singh 8, 16 


Mr. N. N. Keswani, Advocate, for 
Appellant; M/s. S. K. Dholakia and 
S. P. Nayar Advocates, for Respon- 
dent.  .. ' : i 
- The Judgment of the Court was 
delivered by 

DUA, J.:— This appeal with certi- 
ficate under Art. 134 (1) (c) of the 
Constitution directed against the judg- 
ment and order of the Gujarat High 
Court in criminal reference made by 
the Sessions Judge, Ahmedabad, raises 
an important question of-law on which 
there appears to be conflict of judici- 
al opinion., Even in the Gujarat High 
Court the correctness of the majority 
view in the Full Bench decision in the 
State of Gujarat v. Ali Bin Rajak, 
(1968) 9 Guj LR 1 (FB) has been doubt- 
ed by the learned Judge hearing the cri- 
minal reference in the present case, 
who followed the majority view mere- 
ly because he felt bound by it. The 
learned single Judge did not consider 
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tħe case to be fit for reference to a 
larger bench for reconsidering the 
majority view in the case of Ali Bin 
Rajak, (1968) 9 Guji LR 1 (FB), Certifi- 
cate of fitness for- appeal to this Court 
was, however, granted by the learn- 
‘ed Judge. 


2. The dietin raised relates 
to`the scope and effect of S. 195 (1) 
(c), Cr. P. C. and its applicability to 
cases where a forged document 
been produced as evidence in a judi- 
cial proceeding by a party thereto 
and. prosecution of that party is sought 
for offences. under Ss. 467 and 471, 
I. P.C. in respect of that document. 


3. The relevant facts.of the 
case may’ now be briefly stated. The 
appellant Patel Laljibhai Somabhai 
instituted a Civil. Suit (No. 11 of 1964) 
in the court of Joint Civil Judge at 
Dholka against Vora Safakat Huseian 


Yusufali (hereafter called the complai- - 


nant) and his brother Vora Ahmed 
Huseian Yusufali for the recovery- of 
Rs. 2,000/- on the basis of a cheque 
dated November 22, 1963 (alleged to 
have been given to him on June 27, 
1963) under the signatures of the com- 
plainant Vora Safakat Huseian Yusuf- 
ali Lakadwala on the Bombay Mercan- 
tile Co-operative Bank Ltd., Ahmeda- 
bad Branch. The defence in the suit 
was that the cheque in question -and 
certain coupons which were produced 
and relied upon in that suit were 
forged and the suit was false. The 
suit was dismissed on January 30, 
1965 by the Joint Civil Judge, Dholka. 
The Court did not believe the plain- 
tiffs story. about the cheque. On 
November 16, 1965 the complainant 
filed a complaint in the Court of the 
Judicial . Magistrate, First Class, 
Dħolka against two accused persons 
for offences punishable under Ss. 467 
and 471, I.P.C. The two accused 
were Vora Saifuddin Akbarali and the 
appellant. Vora Saifuddin Akbarali 
(accused no. 1) is described in the 


complaint: as the complainant’s sister’s - 


husband. It was averred in the com- 
plaint that the complainant’s ‘elder 
brother Ahmedbhai had started a busi- 
ness in milk in Ahmedabad and accus- 
ed no. 1 used to help him in that busi- 
ness from time to time. This business 
had been started in the shop of the 
brother of accused no. 1 who was also 
dealing in milk. Ahmedbhai used to 
stay at the house of accused no.1. The 
books, coupons and cheque books of 


ALR. 


the milk business had been kept at 
the residence of accused no. 1. This 
business was carried on till July, 1962 
when it was closed and Ahmedbhai 
left Ahmedabad for Limbdi for stay- 
ing there. The appellant had-been ap- 
pointed as the commission agent 
through accused no. 1 and milk was 
collected from various milkmen 
through him (the appellant). When 
the business was closed on July 28, 
1962 a sum of Rs. 231.1.0 remained to 
be paid to the appellant and nine cans 
of milk remained in balance with him. 
A notice was given in this connection 
after settling all the accounts and the 
appellant paid Rs. 200/- in cash to 
Ahmedbhai and thereafter nothing 
was due to the appellant. On Novem- 
ber 30, 1962 the defendants in the suit 
at the instance of accused no. 1 start- 


ed a milk shop at Jamalpur and they ` 


used to stay at the house of accused 
no. 1 who was employed in the Mer- 
cantile Bank and through whom an 
account was opened with. that bank 
in the name of the defendants. Accus- 
ed no. 1 used to utilise this account 
for himself and his brothers. Beinga 
relative, accused no. 1 was trusted by 
the complainant and his brother and 
they used to act according to the ins- 
tructions of accused No. 1.. In June, 
1962 accused No. 1 had come to 
Limbdi and asked for a loan of Rupees 


_15,000/- from the complainant’s father. 


But this request was declined with 
the result that accused No. 1 got anno- 
yed and threatened him with ruinous 
consequences. Thereafter accused 
No. 1 conspired with the appellant to 
harm the complainant and his brother 
and father. Cheque books containing 
blank cheque forms but bearing the 
complainant’s signatures and all the 
books of account were at that time 
kept in the house of accused No. 1, 
where the complainant and his brother 
used to stay. It is in this background 
that the accused No. 1 prepared a 
cheque for Rs. 2,000/- in his own 
handwriting on a blank cheque form 
bearing the complainant’s signature 
and the appellant utilised that cheque. 
The appellant and accused No. 1 were, 
on these averments, alleged to have 
forged the cheque. Civil Suit No. 11/64 
was then filed in which this’ cheque 
was used knowing the same to be for- 
ged. The Magistrate found prima 
facie evidence that the appellant (ac- 
cused No. 2) had fraudulently used in 
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the Civil suit the forged chequ2 in 
question. The Magistrate also found 
prima facie evidence that aceczed 
No. 1 had committed an off=nce 
punishable under Section 467, I. P. C. 
and the appellant was liable under 
Section 34, I. P. C. The forgery of 
the cheque and the use of the forged 
cheque as genuine were considered by 
the Committing Magistrate to form 
part of the same transaction and the 
two charges could, therefore, be ried 
together. The question of the neces- 
sity of complaint by the Civil Ccurt 
under Section 195 (1) (e), Cr. F. C. 
was also raised in the commiting 
Court but following the decision of 
the Bombay High Court in Empero- v. 
Mallappa, AIR 1937 Bom 14, the 
Magistrate held that provision tə be 
inapplicable to the present case. On 
behalf of the appellant an applicacion 
was then made in the court of the 
Assistant Sessions Judze in which the 
trial was to be held, praying for quash- 
ing the commitment proceeċings 
because in face of S. 195 (1) (ce: no 
cognizance of the offence could be 
taken by the court on a private com- 
plaint. As the Assistan; Sessions Jadge 
could not make any reference to the 
High Court the case was withdrewn 
by the Sessions Judge to his cwn 
court who after hearing the apptca- 
tion referred the case to the High 
Court with a recommendation that the 
commitment order be quashed. The 
High Court, considering itself bo imd 
by the majority view in the cas= of 
Ali Bin Rajak, (1968) 9 Guj LR 1 
declined the recommendation and up- 
held the commitment order as already 
noticed. In view of the conflict of 
judicial opinion amongst the various 
High Courts and even in the Gu‘arat 
High Court itself we would prefer 
first to consider the relevant stetu- 
tory provisions on their own language 
and thereafter to consider the decided 
cases. 


4, Section 195 occurs in Divi- 
sion B of Chapter XV in Part VI of 
the Code of Criminal Procedure. Part 
VI consisting of Chapters XV to XXX 
is headed “proceedings in prosecu- 
tion”. Chapter XV deals with “the 
jurisdiction of criminal courts in in- 
quiries and trial”. It consists of sec- 
tions 177 to 199B and is divided mto 
two divisions. Sections 177 to 189 
(Division A) deal with the “place of 
inquiry or trial” and sections 19] to 
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199B (Division B) deal with the “con- 
ditions requisite for initiation of pro- 
ceedings”. We are only concerned 
with Division B but it is unnecessary 
to deal with each one of the sections 
contained in that Division. Only two 


-sections require to be noticed, name- 


Iy, sections 190 and 195. Section 190 
deals with “cognizance of offences by 
Magistrates”. This section, subject to 
the exceptions contained: in the suc- 
ceeding provisions of the Code, em- 
powers the Magistrates mentioned 
therein to take cognizance of any of- 
fence upon complaint, police report, 
or information or on the knowledge 
or suspicion of the Magistrate about 
the commission of an offence. The 
main purpose of this section is to 
ensure freedom and safety of the sub- 
ject by giving him a right to approach 
the court if he considers that a wrong 
has been done to him. Sub-section (1) 
of S. 195, which is concerned with (a) 
“prosecution for contempt of ` lawful 
authority of public servants”, (b) “pro- 
secution for certain offences against 
public justice” and (c) “prosecution for 
certain offences relating to documents 
given in evidence”, places some restri- 
ctions on the general power conferred 
on courts of Magistrates by S. 190 to 
take cognizance of offences. This sec- 
tion may here be reproduced. 


“195. Prosecution for contempt of 
lawful authority of public servants 

(1) No Court shall take cogni- 
zance — 

(a) of any offence punishable 
under sections 172 to 183 of the Indian 
Penal Code, except on the complaint 
in writing of the public servant con- 
cerned, or of some other public ser- 
vant to whom he is subordinate; 

(b) Prosecution for certain offen- 
ces against public justice. — of any 
offence punishable under any of the 
following sections of the same Code, 
namely, Sections 193, 194, 195, 196, 
199, 200, 205, 206, 207, 208, 209, 
210, 211 and 228, when such offence is 
alleged to have been committed in, or 
in relation to, any proceeding in any 
Court, except on: the complaint. in 
writing of such Court or some other 
Court to which such Court is subor- 
dinate; or f l 

(c) Prosecution for certain offen- 
ces relating to documents given in evi- 
dence — of any offence described in 
Section 463 or punishable under Sec« 
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fion 471, Section 475 or Section 476 of 
the same Code, when such offence is 
alleged to have been committed by a 
party to any proceeding in any Court 
in respect of a document produced or 


given in evidence in such proceeding, - 
except on the complaint in writing of. 


such Court, or of some other Court to 
which such Court is subordinate. - 

(2) In clauses (b) and (e) of sub- 
section (1), the term “Court” includes 


a Civil, Revenue or Criminal Court, 


but' does not include a Registrar or 
Sub-Registrar under the Indian Regis- 
tration Act, 1877. 


(3) For the purposes of this sec- 
tion, a Court shall be deemed to be 
subordinate to the Court to which 
appeals ordinarily lie from the appeal- 
abie decrees or sentences of such 
former Court; or in the case of a civil 
Court from whose deerees no appeal 
ordinarily lies to the principal 
Court having ordinary ` original civil 
qurisdiction within the local limits of 
whose jurisdiction such Civil Court is 
situate. 


Provided that— — 


(ay where appeals Tie to more than 
one Court, the Appellate Court of in- 
ferior jurisdiction shall be the Court 
to which such Court shall be deemed 
to be subordinate; and. 


(b) where appeals lie fo a Civil 
and also to a Revenue Court, such 
Court shall be deemed to be subor- 
dinate to the Civil or Revenue Court 
according to the nature of the case or 
proceeding in connection with which 
the offence is alleged to have been, 
committed. 


(4) The provisions of sub-sec- 
tion (1), with reference to the offences 
named therein, apply also to criminal 
conspiracies to commit such offences 
and to the abetment of such offences, 
and attempts to commit them, ' : 


(5) Where a complaint has been 


made under sub-section (1), clause (a), 


by a public servant, any authority to 
which such public servant is subordi- 
nate may order the withdrawal of 
the complaint and, if it does so, it 
shall forward a copy of such order to 
the Court and, upon receipt thereof 
by the Court, no further proceedings 
shall be taken on the complaint.” 


ga We “are directly concerned 
only with cl. (c) of S. 195 (1). What 
is particularly worth noting in this 
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clause is (i) the allegation of commis- 
sion of an offence in respect of a 
document produced or. given in evi~“ 
dence in a proceeding in a court; and 
(ii) the commission of such offence by 
a party to such proceeding. The use 
of the words “in respect of” in the 
first ingredient would seem to some 
extent to enlarge the scope of this 
clause, Judicial opinion, however, dif- 
fers'on the effect and meaning of the 
words “to have been committed by a- 


-party to any proceeding in any court”. 


As cl. (b) of S. 195 (1) does not speak 
of offence committed by a party to 

the proceeding, while considering deci- - 
sions: on that clause this distinction 
deserves to be borne in mind. Broad- 
ly speaking two divergent views have 
been expressed in decided cases in this 
connection. According to one view, 
to attract the prohibition contained in 
cl. (c) the offence should be alleged to 
have been committed by the party to 
the proceeding in his character as such. 
party, which means -after having 
become'a party to the proceeding, 
whereas according to the. other 
view the alleged offence may 


-have been committed by the ac- 


cused even prior to his becoming a 
party to the proceeding provided that 
the document in question is produced 


-or given in evidence in such proceed- 


ing. The language used seems to us 
to be capable of either meaning with- 


- out straining it. We have, therefore, 


to see which of the two alternative 


. constructions is to be preferred es be- 


ing more in accord with the legisla- 
tive intent, keeping in view the sta- 
tutory scheme and the purpose 
object of enacting the prohibition con= 
tained in S. 195 (1) (c). 


6. In construing this clause we 
consider it appropriate to read it along 
with S. 476 Cr. P. C. which prescribes 
the procedure for cases mentioned in 
S. 195 (1) (b) and (c), also bearing in 
mind that under S. 476A a superior 
court is empowered to complain when 
the subordinate Court has omitted 
to do so and that S. 476B confers on 
an aggrieved party a right of appeal 
from an order refusing to make a 
complaint under S. 476 or S. 476A as 
also from an order making sucha 
complaint. All these provisions, form- 
ing part as they do of the statutory 
scheme dealing with the subject of 
prosecution for offences against admin- 
istration of justice, require to be read 
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fogether and when soread would help 
us considerably in having a more ~ivid 
picture of the legislative intendmenti 
in prescribing the prohibition ir the 
‘two clauses of S. 195 (1) and the pro- 
cedure for initiating prosecutions for 
offences mentioned therein. Section 
476 reads: 


“476. Procedure im cases mens 
tioned in section 195. 


(1) When any Civil, Revenue or 
Criminal Court is, whether on a>pli- 
cation made to it in this behalf or 
otherwise, of opinion that it is expe- 
dient in the interests of justice that 
an inquiry should be made into any 
offence referred to in section 195, sub- 
section (1), clause (b) or clause (Cc), 
which appears to have been, committ- 
ed in or in relation to a proceedirg in 
that court, such Court may, after such 
preliminary inquiry, if any, as it 
thinks necessary, reccrd a finding to 
that effec) and make a complaint 
thereof in writing signed by the pre- 
siding officer of the Court, and shall 
forward the same to a Magistrate of 
the first class having jurisdiction, and 
may take sufficient security for the 
appearance of the accused before such 
Magistrate or if the alleged ofsence 
is non-bailable may, if it thinks 
necessary so to do, sand the accused 
in custody to such Magistrate, and 
may bind over any person to appear 
and give evidence before such Magis- 
trate. 


Provided that, where the Court 
making the complaint is a High Court, 
the complaint may be signed by such 
officer of the Court as the Court may 
appoint. 

For the purposes of this sub-sec- 
tion, a Presidency Magistrate shal be 
deemed to be a Magistrate of the first 
class. 

(2) Such Magistrate shall there- 
upon proceed. accordir.g to Jaw ard as 
if upon complaint made under Sec- 
tion 200. 

(3) Where it is brought to the 
notice of such Magistrate or of any 
other Magistrate to whom the case 
may have been transferred, thet an 
appeal is pending against the decision 
arrived at in the judicial proceeding 
out of which the matter has arisen, he 
may, if he thinks fit, at any stage 
adjourn the hearing of the case until 
such appeal is decided.” 
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This section quite clearly postulates 
formation of judicial opinion that it is 
expedient to hold an inquiry into an 
offence referred to in cl. (b) or in 
cl. (c) of Section 195 (1) which appears 
to the Court to have been committed 
either in or in relation to a proceed- 
ing in that Court. Offences mentioned 
in cl. (b), it may be recalled, would 
be covered by that clause even if they 
are alleged to have been committed in 
relation to a proceeding in a Court, 
whereas those mentioned in cl. (c) 
should be alleged to have been com- 
mitted by a party to a proceeding in 
a Court in respect of a document: pro- 
duced or given in evidence in that pro- 
ceeding. Section 476, it is also note- 
worthy, empowers the court even suo 
motu to take up-the question of ex- 
pediency of making a complaint. _As 
a general rule, the. courts consider if 
expedient in the interest of justice 
to start prosecutions as contemplated 
by S. 476 only if there is a reason- 
able foundation for the charge and 
there is a reasonable likelihood of con- 
viction. The requirement of a find- 
ing as to the expediency is under- 
standable in case of an offence alleg- 
ed to have been committed either in 
or in relation to a proceeding in that 
court in case of offences specified in 
cl. (b) because of the close nexus be- 
tween the offence and the proceed- 
ing. In case of offences specified in 
el. (c) they are required to be com- 
mitted by a.party to a proceeding in 
that court with respect to a document 
produced or given in evidence in that 
court. The offence covered by S. 471 
I. P. C. from its very nature must be 
committed in the proceeding itself by 
a party thereto. With respect to such 
an offence also expression of opinion 
by the court as to the expediency of 
prosecution would serve a useful pur- 
pose. It is only with respect to the 
offence described in S. 463 I. P. C. and 
the offences punishable under S. 475 
or 476 I. P. C. that two views are 
possible and therefore the effect of 
reading S. 195 (1) (c) and S. 476 Cr. 
P. C. together has to be examined for 
discovering the true legislative intend- 
ment in respect of these offences. 


T. (The underlying purpose of 
enacting S. 195 (1) (b) and (c) and 
S. 476 seems to be to control the 
temptation on the part of the private 
parties considering themselves aggriev- 


ed by the offences mentioned in those 
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sections to start criminal prosecutions 
on frivolous, vexatious or insufficient 
grounds inspired by a revengeful 
desire to harass or spite their op- 
ponents. These offences have been 
selected for the court’s control because 
of their direct impact on the judicial 
process. It is the judicial process, in 
other words the administration of pub- 
lie justice, which is the direct and 
immediate object or ‘victim of those 
offences and it is only by misleading 
the courts and thereby perverting the 
due course of law and justice that the 
ultimate object of harming the private 
party is designed to be realised. As 
the purity of the proceedings of the 
court is directly sullied by the crime, 
the Court is considered to be the only 
party entitled to consider the desirabi- 
lity of complaining against the guilty 
party. The private party designed 
ultimately to be injured through the 
offence against the administration of 
public justice is undoubtedly entitled 
to move the court for persuading it to 
file the complaint. But such party is 
deprived of the general right recog- 
nized by S. 190 Cr. P. C. of the ag- 
grieved parties directly initiating the 
criminal proceedings. The offences 
about which the court alone, to the 
exclusion of the aggrieved private par- 
ties, is clothed with the right to com- 


plain may, therefore, be appropriate- ` 


‘lly considered to be only those offen- 
ces committed by a party to a pro- 
ceeding in that court, the commission 
of which hasareasonably close nexus 
‘with the proceedings in that Court so 
that it can, without embarking upon a 
completely independent and fresh in- 
quiry, satisfactorily consider by re- 
ference principally to its records the 
expediency of prosecuting the delin- 
quent party. It, therefore, appears fo 
us to be more appropriate to adopt the 
strict construction of confining the 
prohibition contained in Section 195 
(1) (c) only to those cases in which the 
offences specified therein were com- 
mitted by a party to the proceeding 
in the character as such party. It may 
be recalled that the superior Court is 
equally competent under Section 476-A. 
Cr. P. C. to consider the question of 
expediency of prosecution and to com- 
plain and there is also a right of ap- 
peal conferred by Section 476-B on a 
person on whose application the Court 
has refused to make a complaint under 
Section 476 or Section 476-A or 
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against whom such a complaint ħas 
been made. The appellate Court is 
empowered after hearing the parties 
to direct the withdrawal of the com- 
plaint or as the case may be, itself to 
make the complaint. All these sec- 
tions read together indicate that the 
legislature could not have intended to 
extend the prohibition contained in 
Section 195 (1) (ce) Cr. P. C. to the 
offences mentioned therein when com- 
mitted by a party to a proceeding in 
that Court prior to his becoming such 
party. It is no doubt true that quite 
often—if not almost invariably—the 
documents are forged for being used 
or produced in evidence in Court be- 
fore the proceedings are started. But 
that in our opinion cannot be the con- 
trolling factor, because to adopt thaf 
construction, documents forged long. 
before the commencement of a pro- 
ceeding in which they may happen to 
be actually used or produced in evi- 
dence, years later by some other party 
would also be subject to Ss. 195 and 
476 Cr. P. C. This in our opinion 
would unreasonably restrict the right 
possessed by a person and recognized 
by S. 190 Cr. P. C. without promoting 
the real purpose and object underly- 
ing these two sections. The Court in 
such a case may not be in a position 
to satisfactorily determine the ques- 
tion of expediency of making a com- 
plaint. 


8. We may now consider the 
decisions cited at the bar. In Emperor 
v. Kushal Pal Singh, ILR 53 All 804 = 
(ATR 1931 All 143) (SB) it washeld by 
a Full aes of that Court that S. 195 
(1) (co) Cr. P. C. applies only to cases 
where an offence mentioned therein is 
committed by a party as such toa 
proceeding in any court in respect of 
a document which has been produced 
or given in evidence in such proceed- 
ing. The words 

party to a proceeding” in S. 195 (1) 
to) were interpreted in that ‘case to 
mean “committed by a person who is 
already a party to a proceeding”. The 
court in that case read both S. 195 
and S. 476 Cr. P. C. together because 
S. 195 was held to lay down the bar 
against the cognizance of certain of- 
fences and S. 476 the method for 
removing the bar. On the view taken 
by the court a complaint cannot be 
filed by a court under its inherent 
jurisdiction outside the provisions of 
S. 476 Cr. P. C. In 


Har Prasad v,. 


“committed by a. 
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Hans Ram, AIR 1966 All 124 a learn- 
ed single Judge of the Allahabad 
High Court, dealing with the alega- 
tions made in a complaint under sec- 
tions 476 and 471 I. P. C. that a forged 
sale deed had been got executed and 
registered in pursuance of a criminal 
conspiracy amongst three opposite 
parties one of whom had filed an 
application for the mutation proceed- 
ings on the basis of the said farged 
deed observed that a close nexus was 
established between the conspiracy and 
its resulting in a forged deed and the 
subsequent filing of the mutatior ap- 
plication on its basis, all of which 
form various links of the same cnain. 
On this premise it was observed that 
cognizance of the offences was a bar 
on a private complaint under Sec. 195 
(1) (b) Cr. P. C. The learned Judge in 
the course of the judgment also said 
that even if it is held that the allega- 
tions made in the complaint dis:lose 
offences under Sections 467 and 471 
I. P. C. as alleged therein and not 
under Section 193, I. P. C. their cogni- 
zance would be barred under S. 1£5 (1) 
(c). The words “in respect of” were 
considered to be wide enough to in- 
clude even a document. which was pre- 
pared before the proceedings started 
in a Court of law but was produced 
or given in evidence in that proceed- 
ing. According to this decision, when 
a document is produced in a Court or 
js given in evidence, it is for that 
Court to decide whether it is geruine 
or forged and if a private pary is 
allowed to lodge a complaint on the 
basis of that document describing it as 
forged and if that complaint is enter- 
tained without affording opportunity 
to the Court before ‘whom the Gocu~ 
ment had been produced to give its 
opinion it would amount to forestall- 
ing its decision and is likely to leed to 
anomalous situation and also some- 
times the contradictory findings by 
two competent courts. Incidental-y it 
may be pointed out that the earlier 
Full Bench decision of the Allahabad 
High Court was not cited in this 2ase, 
In Vivekanand v. State, AIR 196E All 
189 another single Judge of the 
Allahabad High Court observed that 
when the main finding is the one 
under S. 471 I. P. C, namely, the 
finding of using a forged document as 
genuine and the other offences all 
flow from it, in the sense that if the 
charge under S. 471 fails, the cherges 
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for the other offences would also fail, 
none of which offences can in truth 
and substance be said to be of a dis- 
tinct nature, the mere fact that sec- 
tions 406, 467 and 420 I. P. C. are also 
tacked on to the offence under S. 471 
I. P. C. would not serve to take the 
case out of the scope and ambit of 
S. 195 (1) (c). In this case a forged 
Vakalatnama was produced before the 
Compensation Officer for withdrawing 
certain amount. The Compensation 
Officer was held to be a Court. Of 
the offence charged, viz., under sec- 
tions 406, 420 and 467 I. P. C. along 
with S. 471 I. P. C., the first three 
sections were held to be cognate to 
S. 471 I. P. C. In this case too the 
earlier Full Bench decision was not 
noticed and the learned single Judge 
followed an earlier Division Bench 
decision of that: Court reported as 
Hari Nath Singh v. State, 1964 AN 
LJ 467. In Hari Nath Singh’s case, 
distinguishing the decision of this 
Court in Basir-ul-Huq v. State of 
West Bengal, AIR 1953 SC 293 it was 


observed that offences under Ss. 193 ` 


and 218 I. P. C. in that case were both 
barred. In Krishna Nair v. State of 
Kerala, (1962) 1 Cri LJ 340 (Ker) a 
learned single Judge of the Kerala 
High Court observed that the words 
‘wwhen such offence has been commit- 
ted by a party to any proceedings in 
any court” used in S. 195 (1) (c) referr- - 
ed not to the date of the commission 
of the alleged offence but to the date 
on which the cognizance of the é¢rimi- 
nal court is invited and that when 
once a document has been produced or 
given in evidence before a court the 
sanction of that court or perhaps of 
some other court to which that court 
is subordinate is necessary before a 
party to the proceedings in which the 
document was produced or given in 
evidence can be prosecuted notwith~- 
standing that the offence alleged was 
committed before the document came 
into the court at a date when the per- 
son complained against was not a 
party to any proceeding in court. In 
this case reference was made to 
several decisions of various High 
Courts including some decisions of the 
Allahabad High Court prior to the 
Full Bench decision which was signi- 
ficantly not noticed. The Full Bench 
of the Guiarat High Court in (1968) 9 
Guj LR 1 by majority held that under 
Section 195 (1) (© Cr. P. C. sanction 
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for prosecuting a party to a proceed- 
fing for an offence under Section 471, 
T. P. C. was not necessary in respect of 
a use made outside the Court in which 
the document was subsequently used, 
as the bar to CE (c) would apply only 
to those cases where the offences men- 
tioned therein were committed in re- 
gard to the’ documents produced or 
given in evidence in a proceeding. 
The facts in the reported case were, 
that one Har Govind Kalidas had 
obtained a decree against Ali Bin 
Rajak of Junagadh from the Court of 


a Civil Judge, Junior Division, Visava- - 


dar, District Junagadh. Har Govind 
filed an execution application for re- 
covering his decretal dues in the 
course of which the amount payable 
by the Mamlatdar, Dhari to the judg- 
ment-debtor under- an annuity card 
was attached. Garnishee order was 
served on the Mamlatdar, Dhari. Rajak 
thereafter appeared before the Mam- 
latdar and stated that he had paid 
the decretal amount to Har Govind. 
The Mamiatdar required Rajak to pro- 
duce the receipt which was produced 
on July 27, 1964. The receipt bore 
the date May 23, 1964, purporting to 
_ be signed by Har Govind. Thereupon 
the Mamlatdar paid the amount due 
under the annuity card to Rajak and 
made a report to the Civil Court en- 
closing the receipt produced by Rajak. 
The Civil Court called upon Har 
Govind to show cause why the exe- 
cution application should not be dis- 
posed of. Har Govind denied receipt 
of any amount from Rajak and alleg- 
ed the receipt to be forged. The 
Civil Court thereupon issued notice to 
the Mamlatdar requiring him to show 
cause why he should not be held up 
for contempt of Court. The Mamlat- 
dar regretted his action In making 
payment without -the Civil Court’s 
order and explained how he relied 
upon Rajak’s word. The Mamlatdar 
got the amount produced by Rajak 
and forwarded the same to the Civil 
Court, The amount was produced by 
Rajak under protest and subject to his 
right to claim the same. hereafter 
Har Govind lodged a F.I. R. with the 
police at Dhari and on completion of 
the investigation the P. S.I. sent a 
charge-sheet. against Ali Bin Rajak 
to the Court. The Magistrate finding 
prima facie case committed Rajak to 
the Sessions Court for trial. One of 
the charges was under S. 420 L P. C. 
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and the other was under S. 471 L P.C. 
The second charge with which alone 
the court was concerned was based on 
the allegation that Rajak had made 
use of the receipt dated May 23, 1964, 
alleged to be forged before the Mam- 
latdar by producing the same before 
that officer on July 16, 1964. The 
objection taken by Rajak was that by 
virtue of S. 195 (1) (c) the court could 
not take cognizance of this case where- 
as on behalf of the prosecution it was 
contended that the forged receipt had 
been produced before the Mamlatdar 
before its production in. the civil court 


and, therefore, S. 195 (1) (c) was in- 


applicable. It was in this context 
that the majority of the judges held 
that no complaint by the court was 
necessary whereas one learned Judge 
took the contrary view. It appears to 
us that in the Gujarat case the use of 
the forged power of attorney before 
the Mamlatdar occurred while the 
execution proceedings were pending 
but since it was not this user which 
was. the subject matter of the charge 
the majority ofthe Judges rightly held 
that this was not barred by. S. 195 (1) 
(c). It was apparently not argued that 
the complaint of. the Mamlatdar was 
necessary. ` > ` 


E E In State v. Bhikubhai, ATR 
1965 Guj 70 a Division Bench of the 
Gujarat High Court observed that Sec- 
tion 195 (1) (c) Cr. P. C. would apply 
even when the person accused of the 
offence referred therein in respect of 
a document produced in a Court was 
not a party to the proceeding in 
which the document was produced 
provided such offence was committed 
by him jointly with a person who 
was a party to the proceeding or 
provided the offence with which he is 
charged is the same as alleged to have 
been committed by the persons who 
were parties to the proceedings. The 
Bench also observed that the words 
“party to a proceeding” are used in an 
abstract manner to indicate the only 
class or category of offenders. It was 
further said that cl. (c) of Section 195 
(1) must be strictly construed because 
it encroaches upon the jurisdiction of 
the ordinary criminal Courts em- 
powered to punish offences under Sec- 
tion 195 and is engrafted by way of 
an exception to the ordinary powers 
of criminal Courts. It would, there- 
fore, be improper to construe it in a 
manner which would restricé the 


1971 


furisdiction of criminel Courts unless 
the restriction is expzessly Pronagd 
for or necessarily follows. 


10. 
inclined to agree with the reascning 


of the Allahabad Full Benck in ` 


Kushal Pal Singh’s case, ILR 53 All 
804 = (AIR 1931 -All 443) (FB). This 
in our opinion reflects the better view. 
The purpose and object of the Lagis- 
lature in creating tke bar against 
cognizance of private complaints in 
regard to the offences mentionec in 
Section 195 (1) (b) and (c) is both to 
save the accused person from vexa- 
tious or baseless prosecutions inspired 
by feelings of vindictiveness on the 
part of the private complainants to 
harass their opponents and alsa to 
avoid confusion which is likely to 
arise on account of ccnflicts between 
findings of the Courts in which fcrged 
documents are produced or false evi- 
dence is led and the conclusions of 
the criminal Courts dealing with the 
private complaint. It is for this 
reason as suggested earlier, thai the 
Legislature has entrusted the Court, 
whose proceedings had. been the target 
of the offence of perjury to con- 
sider the expediency in the larger 
publie interest of a criminal trial of 
the guilty party. i 


1i. In this case the offence 
under Section 471, I P. C. is clearly 
covered by the prohibition contained 


in Section 195 (1) (c) but the offence ` 


under Section 467, I. P. C, can ir our 
view be tried in the absence cof a 
complaint by the Court unless it is 
shown. by the evidence that the docu- 
ments in question were forged by a 
party to the earlier proceeding in his 
character as such party, in other 
ae after the suit had been ‘institut- 
eda. 


12. The appeal is eas 
allowed in part, in ihe terms just 
stated. The lower Court, we ñope, 
will dispose of the case with due 
despatch, 


Appeal ` allcwed. 


Mangilal v.. Krisbnaji Rao 


Broadly speaking we are l 


` Prakash v. 
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AIR 1971 perar COURT 1943 
(V 58 C 401) 
(From: Madhya Pradesh)* 
J. M. SHELAT, I. D. DUA AND 
V. BHARGAVA, JJ. 

Mangilal, Appellant v. Krishna 
Rao Pawar and another, Respondents. 

Civil Appeal No, 1229 of 1970, 
D/- 7-5-1971. 

(A) Representation of the People 
Act (1951) (as amended by Act 47 of 
1966), Section 9-A — “Contract enter- 
ed into by a person in the course of 
his trade or business with the Gov- 
ernment” — A contract of supply of 
electricity by a Electric Supply Com- 
pany with the Government does not 
become “a contract entered into by a 
person in the course of his trade or 
business” by reason of the fact that 
he happened to be the Chairman of 
Board of Directors at the relevant 
time ~~ Election Petm. No. 1 of 1968, 
D/- 27-3-1970 (Madh Pra), Affirmed; 
AIR 1969 Madh Pra 316, Approved. 


(Para 
(B) Representation of the People 
Act (1951), Section 123 (4) — Publica- 
tion of false statement. of facts -= 
Where ‘it was not proved that the im- 
pugned statement was false and was 
either believed to be false or not 
believed to be true by the returned 
candidate and his agent, the state- 
ment did not come within mischief of 
Section 123 (4), Election Petn. No. 1 
of 1968, D/- 27-3-1970 (Madh Pra), 
Affirmed; AIR 1966 SC 773, Rel. on. 
(Paras 10, 12) 
Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 773 (V 53) 


=". (1967) 1 SCJ 762, Dr. 
Jagjit Singh v. Giani Kartar 
Singh 10 


(1965) ATR 1965 SC 677 (V 52) 

= (1965) 1 SCR 175, Sheopal 

Singh v. Ram Pratap 1a 
(1963) AIR 1963 Madh Pra 316 

(V 50) = 1963 MPLJ 614, Satya 
Bashir Ahmed 

Qureshi __ @ 
Dr. L. M. Singhvi, Sr. Advocate, 
(M/s. U. H. Bhachawat, Sobhagmal 
Jain and S.. K. Dhingra, Advocate, 
with him), for Appellant: Mr. V. S. 
Desai, Sr. Advocate, (M/s. A. M 


*(Blection Petn. No. 1 of 1968, Djs 
27-3-1970 — Madh Pra — Indona 
Bench.) 
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Mathur, 
Gambhir, Advocates, 
Respondent No. 1. 
=~ The Judgment of the Court was 
delivered by 

DUA, J.: — Mangi Lal Joshi has 
appealed to this Court under Section 
116-A of the Representation of the 
People Act 43 of 1951 (hereinafter 
called ‘the Act’) from the judgment 
and order of the Madhya Pradesh 
High Court (Indore Bench) dismissing 
his election petition under Section 81 
of the Act challenging the election of 
respondent No. 1 Krishnaji ` Rao 
Pawar, an ex-Ruler of the erstwhile 
Dewas Senior State, to the Legislative 
Assembly of Madhya Pradesh from 
the General Dewas Assembly Consti- 
tuency No. 256 in the bye-election 
held in June 1968. This seat had 
fallen vacant on account of the death 
of Shri Hattesing, the successful 
candidate from this constituency in 
the General Elections held in Febru- 
ary 1967. The appellant had contest- 
ed the election on the ticket of the 
Indian National Congress whereas 
respondent No. 1 had contested it as 
an independent candidate. The charges 
on which the appellant’s learned 
counsel has concentrated before us 
relate to:— 


(i) the alleged corrupt practice of 
publication of false statements relat- 
ing to the pérsonal character and con- 
duct of the appellant; 

(ii) the incurring of election ex- 
penses in excess of the prescribed 
limit; and p 

(iii) the alleged disqualifications 
of the respondent on the ground that 
he had a subsisting contract with the 
State within the contemplation of 
Section 9-A of the Act. The charge 
of bribery pressed in the High Court 
was not re-agitated in this appeal. 


2. The first point canvassed 


Bhim Singh and S. K. 
with him), for 


before us relates to the alleged cor-. 


rupt practice of publication of false 
statement of fact in relation to the 
personal character or conduct of the 
appellant as contemplated by Section 
123, sub-section (4) of the Act. Argu- 
ments on this point. were confined to 
sub-issues (a), (b), (e), (d), (e), (f) and 
(g) of Issue No. 5 and the relevant 
sub-issues of Issue No. 6. The afore- 
said sub-issues of Issue No. 5 covered 
the plea contained in paragraph 13 (b) 
G) of the election petition. It was 


A.I. R. 


averred in that sub-para that at-a 
public meeting held at about 8 P.M. 
on June 13, 1968, at Jawahar Chowk 
at which the returned candidate was 
present, Abdul Rehman Talib of 
Dewas, Kanhaiyasingh Thakur of De- 
was, Kr. Virendrasingh, Deputy Minis- 
ter of Labour, Government of Madhya 
Pradesh and Khasherao Ghorpade of 
Dewas, in the course of their speeches, 
made statements relating to the per- 
sonal character and conduct of the 
petitioner/appellant which were false 
and which the speakers and the re- 
turned candidate either believed to be 
false or did not believe to be true and 
those statements were reasonably cal- 
culated to prejudice the petitioner/ap- 
pellant’s prospects of election. Abdul 
anes Talib was alleged to have 
said:-— . . ae 

“No votes should be given to such 
Congress Candidate who has misap- 
propriated the money.” 

Kr. Virendrasingh was imputed the 
following statement :— 

“J have come from Labour Co- 
Tony. Water tank is lying empty. 
All the money of water subscription 
has been misappropriated by Congress 
candidate INTUC, Mangilal Joshi 
The workers will not vote for him.” 
Kanhaiyasingh Thakur was stated to 
have said:— 


_ “The workers subscription has 
been misappropriated by INTUC 
Joshi. There is also a case pending 
against him in Court.” 

Khasherao Ghorpade was alleged to 
have said:— 

“No votes be given to the corrupt 
candidate of Congress who has mis- 
appropriated workers’ subscription 
MONEY .......c00e n 

3. The relevant parts of Issue 
No. 6 cover the plea contained in para. 
13 (b) (ii) of the election petition. The 
controversy covered by this issue 
which now survives is confined to the 
statements alleged to have been pub- 
lished in the issue of the weekly 
‘Ranchandi’ dated June 16, 1968. 
From that issue the following extracts 
published in connection with the elec- 
tion in question were relied upon by 
the appellant in support of the allega- 
tions of the corrupt practice:— 

“Voters beware of Joshi mis- 


appropriator of the workers’ sub- 
scription.” . 
“Corrupt Congress candidate 


Mangilal Joshi.” 
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“Appeal fo remain careful of the 
misappropriator of mill workers’ sub- 
a corrupt candidate Marzgilal 

os 


4. According žo tħe written 
statement on behalf of the returned 
candidate (Respondent No. 1 in this 
Court) all that the speakers at the 
meeting on June 13, 1968 in Jawahar 
Chowk had pointed’ cut was that a 
prosecution owas pending against 
Mangi Lal Joshi and that he was 
charged with embezzlement of the 
funds of the Mazdoor Sangh anc of 
the donations of the workers. Though 
fin the written statement the returned 
candidate denied that he had con- 
tinued to be present at the meeting, 
the Court below held that he was 
present throughout and this finding in 
our view must be accapted. He also 
denied that the statement made by 
the speakers at the meeting had been 
made with his consent but in the 
circumstances of the case we would 
assume that he cannct disown those 
statements which were made in his 
interest and, therefore, they were in 
all probability made with his ap- 
proval. 

5. In ‘regard to the puklica- 
tion in ‘Ranchandi’ the respordent 
pleaded in the written statement that 
the Editor of the weekly used to pub- 
lish election material on his own res- 
ponsibility and that the respordent 
had no concern with the statements 
published . therein. The subject-matter 
published in the issue of June 16, 1968 
was stated not to have been puklish- 
ed with the respondent’s consent. He, 
however, proceeded, without pre- 
judice, to add that the statements of 
fact contained therein were not 
believed by him to be either false or 
untrue. 


6. Tt is not disputed that on 
the evening of June 13, 1968 at ebout 
8-00 P. M. an election meeting was 
actually held in Jawahar Chowk, 
Dewas, and it was called in support of 
the respondent’s election and also that 
this meeting was addressed by Abdul 
Rehman Talib, Kr. Virendrasingh and 
Kanhaiyasingh akur. In regard 
to Khasherao Ghorpade, however. the 
respondent did not admit that he had 
‘addressed the meeting. The High 
Court after considering the evicence 
on the record and the arguments 
addressed before it came to the con- 
clusion that Abdul Reaman Talib had, 
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during the course of his address at 
that meeting, stated that Mangilal 
Joshi had misappropriated the amount 
of subscription realised from the 
Jabourers and that a case was pending 
in Court against hi and no votes 
should be cast in his favour. In 
regard to Kr. Virendrasingh, the’ High 
Court came to the conclusion that the 
speech attributed to him had not been 
proved. About Kanhaiyasingh 
Thakur’s speech also, the High Court 
accepted the evidence of the appel- 
lants witnesses to the effect that 
Kanhaiyasingh Thakur had said that 
Mangilal Joshi had embezzled the 
amount realised by him as subscrip- 
tion from the labourers and a case in 
this connection was also going on 


_ against him in Court. The High Court 


took notice of the fact that Kanhaiya- 
singh Thakur was called as witness by 
the returned candidate and he was 
actually present in Court on Septem- 
ber 23, 1969 but was given up. In 
regard to Khasherao Ghorpade, the 
High Court accepted the appellant’s 
case that he had addressed the meeting 
in which he had stated that the ap- 
pellant had misappropriated the 
money realised as subscription from 
the labourers. The High Court then 
considered the offending publication in 
the issue of ‘Ranchandi’ dated June 
16, 1968. That Court after consider- 
ing the material to which its atten- 
tion was drawn observed that in this 
case the word ‘corrupt’ had been 
used in the context that Mangilal 
Joshi had misappropriated or em- 
bezzled the subscription amount of the 
labourers and that Mangilal Joshi’s 
description as a corrupt person was 
intended to convey the fact that he 
had embezzled or misappropriated the 
subscription realised from the labour- 
ers. The use of word ‘Bhrastachar’ 
in this connection was held to connote 
a corrupt person. After considering 
some decisions of this Court on the 
construction to be placed on Sec- 
tion 123 sub-section (4) of the Act 
which were cited in the High Court, 
that Court came to the conclusion thati 
the appellant had failed to prove that 
the impugned statements were false 
or were either believed to be false or 
not believed to be true by the speakers 
and the returned candidate. This con- 
clusion was arrived at in the back- 


‘ground of the fact that the criminal 


complaint had been filed against the 
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appellant by. one Lal Singh, as far 
back as July, 1965. Lal Singh appear- 
ed as witness for the Respondent as 
R. W. 13 in the High Court and prov- 
ed his complaint from the original 
record of criminal case No. 52 of 1965 
in the Court of Additional Magistrate 
(Jud.), Dewas. A certified copy of 
that complaint Exhibit D-1-was also 
placed on the record. According to 
that complaint it was alleged that 
Mangilal Joshi was the President of 
Dewas Mill. Mazdoor Sangh and had 
held that office for the preceding 9 
years. Several amounts relating to 
membership fee were stated to have 
been collected from the workers and 
the amount of several thousand rupees 
were neither deposited with _ the 
Mazdoor Sangh office nor entered in 
the related registers. It was princi- 
paily on the basis of the pendency of 
this complaint that the High Court 
came to the conclusion that the appel- 
Jant had not discharged the onus of 
showing that the offending statements 
of facts were false and were believed 
by the returned candidate, the 
speakers at the meeting in question 
and the Editor of ‘Ranchandi’ to be 
false or were not believed by them to 
be true. - i 
7. The charge relating to dis~- 
qualifications of the returned candi- 
date was based on the averment that 
the returned candidate was a Chair- 
man of the Board of Directors of the 
Dewas Senior Electric Supply Com- 
pany Private Limited and that this 
Company generated electricity and 
supplied the same to the State Gov- 
ernment under a contract.’ On this 
basis it was pleaded that under Sec- 
tion 9-A of the Act the returned 
candidate must be held to be disquali- 
fied from seeking election to the 
Assembly. ‘The High Court repelled 
this contention holding that the 
returned candidate could not be held 
to have directly entered into any-con- 
tract with the Government merely by 
reason of the fact he was the Chair- 
man of the Board of Directors of the 
Electric Supply Company. Reliance 
for this view was placed on a decision 
of the Madhya Pradesh High Court 
reported as Satya Prakash v. Bashir 
Ahmed Qureshi, AIR 1963 Madh Pra 
316. ' 


38. In regard to the allegations i 


i “of the election expenses incurred by 
| - the returned candidate being in excess 


A. I. E, 


of the prescribed Timit it was contend- 
ed that petrol worth about Rs. 2,000 
had been purchased by respondent 
No. 1 between May 31, 1968 and June 
15, 1968 and if the whole of this 
amount was to be added to the ex- 
penditure admitted by the returned 
candidate to have been incurred then’ 
this would exceed the prescribed limit 
thereby contravening Section 77 of - 
the Act. This contravention according 
to the appellant’s learned counsel is a 
corrupt practice covered by S. 123 
sub-section (6) of the Act. The High 
Court did not agree with this submis- 
sion and held that the petrol and oil 
purchased from May 30, 1968 to June 
15, 1968 included petrol’ and oil for 
various other requirements of the 
returned candidate and the whole of 
it was not proved to havé been used 
for election purposes. The whole of 
this amount, therefore, could not be 
included in the election expenses. 
The election petition as. already 
observed was dismissed by the High 
Court. .. j , M 

9. On appeal, Dr. Singhvi has 
re-agitated all these points. We may. 
first dispose of the point of disqualix 
fication. Section 9-A of the Act on 
which the entire argument rests, 
reads:— . 

“Disqualification for. Government 


contracts: 


_A person shall. be disqualified Tf, 
and for so jong as, there subsists - a 
contract entered into by him in the 
course of his trade or business with 
the appropriate Government for the 
supply of goods to, or for the execu- 


goods to or for the execution of an 


the supply of goods. 
so. But,-in our opinion, 





of his trade or business by reason 
merely of the fact that he was at the 
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relevant time Chairmen of the Board 
of Directors of the Company. It is 
mot possible to describe the busmess 
of the Company to be the trade or 
business of the Chairman of the Board 
of Directors. A Company registered 
under the Indian Corapanies Act. if 
is settled beyond dispute, is a separate 
entity distinct from its shareholders, 
The Chairman of the Board of Direc- 
tors of the Company while funccion- 
ing as such cannot be said to be en- 
gaped in his trade or business as 
contemplated by Section 9-A of the 
Act. The legal position is so clear 
that the appellant’s learned cotnsel, 
after an unsuccessful attempt to per- 
suade us to the contrary view, felt 
constrained not to pursue this voint 
seriously. 

10. Coming now to the charge 
of the alleged corrupt practice cover- 
ed by Section 123 (4) of the Act, we 
do not consider it necessary tc go 
into the evidence in detail or to con- 
sider at length the arguments address- 
ed on the question of the impression 
conveyed to the people who had heard 
the speeches or read the offending 
publication. in the. newspaper 
‘Ranchandi’. We will accept the posi- 
tion that the offending  staterrents, 
both oral, made in the various 
speeches referred tə earlier and 
those contained in print as published 
in the Ranchandi dated June 16, 1968 
(Ext. P/8) do prima facie offend Sec- 
tion 123 (4) of the Act if false and 
either believed to be so or not believ~ 
ed to be true. Nor it is not disputed 
that the criminal complaint ated 
July 27, 1965, under Sections 40% and 
406, I. P. C. was filed against Mangi 
Lal appellant and Kanahiyalal by one 
Lal Singh in the Court of the Magis- 
trate, Ist Class, Dewas. In_ that 
complaint it was alleged that tha ac- 
cused had collected from the wcrkers 
of Dewas Mill the following amcunts:: 


1. Membership fee ssr.. Rs. 15.000/+ 
2. Wageboard Fund groe.. Rs. 1.500/4 
3. Gratuity Fund s=.. Rs. 1500/~ 
4. Mazdoor Sevadal sau... Rs.  900/- 
5. Travelling Fund ;.:... Rs. 1,000/- 
6. Water Tax sau. Rs. 1000/- 


It was also averred in the comolaint 
that except for a sum of Rs. 5 or 6 
thousand the remaining amounts 
were neither deposited with the 
Mazdoor Sangh’s office nor were they 
entered in the relevant reg-sters. 
Mangi Lal was described in the com- 
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plaint as the President of the Dewas 
Mill Mazdoor Sangh and Kanahiyalal 
accused No. 2 as the Secretary of 
the said Union. The appellant Mangi 
Lal in his cross-examination as P. W. 
32 admitted that this complaint dated 
duly 27, 1965, had been filed against 
him which was pending at the time of 
the bye-election in question and that 
a charge had also been framed in 
that case on August 22, 1968 (Ext. 
P/9). He. further admitted that Lal 
Singh was a mill worker in the Dewas 
Standard Mill and was also a repre- 
sentative of the Indian National Trade 
Union Congress of Dewas. Lal Singh 
appeared as R. W. 13 and proved the 
complaint and also a part of his state- 
ment dated April 12, 1968 made in 
the Court of the Magistrate. The 
returned candidate appearing as R. W. 
17 stated that he knew of this com- 
plaint. The High Court on appraisal 
of the entire material on the record 
expressed its final conclusion on 
Issues 5 (f) and 6 (a). to (h), which are 


_the relevant issues, in these words: 


“Assuming, though not admitting, 
that the petitioner has succeeded in 
proving the falsity of the impugned 
statement, even then he is not out of 
the woods. As held in Sheopalsingh 
v. Rampratap, (AIR 1965 SC 677) even 
if the statement is false the candidate 
making it is protected unless he makes 
it believing it to be false not believing 
it to be true L e, to say statements 
which are not true but made bona 
fide are also outside the ambit of 
the provisions of Section 123 (4) of 
the Act. We have seen above that 
the criminal complaint against the . 
petitioner for having committed cri- 
minal misappropriation or criminal 
breach of trust was filed in the cri- 
minal Court in the year 1965 when 
this bye-election was not.even in con- 
templation. It is nobody’s case that 
either the three speakers, namely, 
Shri Abdul Rehman Talib (R. W. 2), 
Shri Kanhaiyasingh Thakur and Shri 
Khaserao Ghorpade or the Editor Shri 
Rameshwar Sen (R. W. 5) or the 
returned candidate Shri Krishnajirao 
Pawar (R. W. 17) were in any way 
instrumental in getting the said com- 
plaint filed against the said petitioner. 
This very complaint was pending at 
the time of this bye-election in ques~ 
tion and a number of witnesses 
examined by the petitioner and also 
examined by the returned candidate 


' believed to be true at 


‘petitioner and 


` itrue: see Dr. 
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have stated that such a complaint was 
filed in criminal Court against the 
it was pending. In 
other words, filing of such a com- 
plaint against the petitioner was a 
notorious fact known to several per- 
sons in Dewas and subsequently the 
charge was framed against him on 
the same material thus, the impugn- 
ed statement was not founded on 
mere suspicion pure or simple nor 
was it the result of pure conjecture 
or guess. It had positive basis and 
the basis subsequently proved to be 
prima facie correct, therefore, the im- 
pugned statement falls within the 
ambit of bona fide statement. ; 


In conclusion, therefore, I hold 
that the petitioner failed to prove 
that the impugned statement was 
false and was either believed to be 
false or not believed to be true. Ac- 
cordingly, I decide these two issues as 
not proved. Hence it follows that the 
impugned statement does not fall 
within the mischief of Section 123 (4) 
of the Act.” i 
We are in full agreement with the ap- 
proach and the final conclusion of the 
High Court. The essential basic facts 
seems to us to be incontrovertible, and 
if that be so, then clearly there is a 
very heavy burden on the peti- 
tioner/appellant to prove the most 
vital ingredients prescribed in Sec- 
tion 123 (4) of the Act, namely, that 
the impugned statement of fact is 
not only false, but in addition that the 
respondent returned candidate and his 
agents publishing the impugned state- 
ments either believed the same to be 
false or did not believe them to be 
Jagjit Singh v. Giani 
Kartar Singh, AIR 1966 SC 773. On 
this point there is absolutely no mate- 
rial on the record. ‘This challenge by 
the appellant also fails. 


11. Dr. Singhvi, we may in 
fairness to him point out, took con- 
siderable pains to persuade us to hold 
that the order of the criminal Court 
framing the charge is inadmissible in 
these proceedings. - It was also sub- 
mitted that the charge having been 
framed afterwards could not be taken 
into account for considering whether 
the impugned statements could be 
the time they 
were made. Dr. Singhvi submitted 
that if the order of the criminal 
Court is ignored and if the appellant's 


denial about embezzlement. is 
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into account then: the statements made 
at the meeting and those published in 
‘Ranchandi’ must be held to be false 
and believed to be so or not believed 
to be true. This argument is difficult 
to accept. To begin with, the appel- 
lant has himself admitted on oath as 
a witness that the complaint was filed 
against him for embezzlement and a 
charge was also framed in those pro- 
ceedings. This admission cannot be 
ignored. We are also not inclined to 
agree with Dr. Singhvi that the order 
framing the charge or the complaint 
is inadmissible in evidence. Dr. 
Singhvi has not drawn our attention 
to any provision of law which would 
render them inadmissible in the pre- 
sent proceedings. 


12. The counsel then submit- 
ted that Lal Singh’s statement in the 
criminal Court is clearly inadmissible 
as evidence and the High Court was 
wrong in taking that statement into 
consideration. Here again, we think 
that the counsel is not quite correct. 
The statement of Lal Singh would 
seem to us to be relevant and admis- 
sible under several provisions of the 
Indian Evidence Act. We need only 
refer to Sections 7, 8 and 11 (2) of 
that Act. In this connection it is 
interesting to point out that Lal 
Singh’s statement in the Criminal 
Court was got proved in his cross- 
examination at the instance of the 
election petitioner/appellant. It would, 
therefore, be a question for conside- 
ration if the appellant can now be 
permitted to find fault with what he 
himself had elicited by cross-examin- 
ing R. W. 13. However, even exclud- 
ing this cross-examination there is, in 
our opinion, ample material in support 
of the conclusions of the High Court. 


13. This takes us to the charge 
of corrupt practice under Section 123 
(6) of the Act. This charge relates to 
the respondent returned candidates 
election expenses being in excess of 
the limit prescribed by Section 77 of 
the Act read with Rule 90 of the 
Election Rules. The only point in 
respect of this charge pressed before 
us is that petrol worth Rs. 2,000/- was 
purchased by the returned candidate 
from M/s. A. J. Khanuja and Sons, ` 
Bombay-Agra Road, Dewas. If this 
amount is added to the admitted ex- _ 
penditure of Rs. 6,576-78 then the ex- 
penses would exceed the prescribed 
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lmit and the election must according 
to the appellant be sat aside on this 
ground. Dr. Singhvi addressed elabo- 
rate arguments on this point with the 
object of showing chat the entire 
petrol purchased from the aforesaid 

m must be held to have been pur 
chased for the purpose of the election 
in question. We do not consider if 
necessary to deal with the arguments 
at length because the charge must fail 
for want of evidence connecting this 
item of expenditure with the election. 
The High Court has observed in this 
connection: 


“The petitioner has not adduced 
any evidence on this point except 
that of Daulatrao (P. W. 1) who has 
also filed extracts of accoun-s of 
petro] and oil ete, purchased by the 
returned candidate from his master 
M/s. A. J. Khanuja and Sons, Cewas, 
during the relevant period. Nather 
these extracts nor the evidence of 
this witness establishes the additional 
expenditure of Rs. 2,000/- as plsaded 
by the petitioner. The returned can- 
didate Shri Krishnajirao Pawar (E. W. 
17) has deposed that at the relevant 
time he owned two jeeps, five cars, 
one tractor and one pick-up van and 
agricultural land of about 500 zeres. 
He also deposed that during the pariod 
of this bye-election he used only the 
jeeps for election propaganda but, 
petrol was purchased not only for the 
jeeps but for cars also which ‘were 
used for house-hold purposes. H2 fur- 
_ ther deposed that Diasel was usei for 
agricultural purposes. His testmony 
further shows that he had inst-acted 
M/s. A. J. Khanuja and Sons Dewas 
that petrol and oil purchased for 
the election purposes should be mark- 
ed distinctly and, therefore, he used 
to send the counter-foil for purchase 
of petrol and oil which used zo be 
marked with Ietter ‘2’ to indicate that 
the same were purchased for election 
purposes. About marking, the peti- 


tioner’s witness, Daulatrao (P. W. 1) 


says something. The total costs of 
the marked items so called out from 
the extracts (Exs. P. 1 and P. 2] have 
not been shown to be an addicional 
expenditure and not covered by the 
election expenses rezurn filed by Shri 
Krishnaji Rao Pawar (P. W. 1™. 

He is the ruler of Senior Dewas 
State, possessed several vehicles at the 
relevant time and, therefore, uncoubt- 
edly needed petrol and oil for them, as 
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also ‘oil for tractor and pick up van 
during the said period for his domestic 
purposes and agricultural purposes 
besides election purposes. The evi- 
dence of Daulatrao (P. W. 1) himself 
would show that in the month of 
April 1968 when there was no hectic 
activity about the election, the cost 


` of petrol and oil purchased by him 


during that month amounted ta 
Rs. 2604-12 Paise. That would indi- 
cate that he requires large quantity 
of petrol and oil for his motor vehi- 


_Cles, oil engine etc., used for domestic 
_ and agricultural purposes. 


It is true 
that the extracts of accounts (Exs. P-1 
and P-2) show that cost of petrol and 
oil purchased from 31-5-1968 was 
about Rs, 2250/- but it is impossible 
to believe that the entire cost was in- 
curred in connection with this elec- 
tion. I hold that the petitioner has 
failed to establish that the returned 
candidate had incurred or authorised’ 
additional expenditure of Rs. 2,000/- 
from 31-5-1968 to 15-6-1968 in con- 
nection with his election and I decide 
this issue as not proved.” 

The reasoning and approach of the 
High Court is unexceptionable and 
nothing urged by Dr. Singhvi has per- 
suaded us to disagree with the High 
Court’s conclusions. 


14, These were the only points 
urged at the bar in support of the 
appeal. As we find all of them to 
be without substance, the appeal fails 
and is dismissed with costs. 


Appeal dismissed. 
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(A) Evidence Act 11872), S. 101— 
=— Where a witness of one party de: 
poses that a letter written by one S | 
fo him has been received by him, 
the burden lies on the other side to 
prove its allegation that the letter was 
not written by S or that it was writ- 


fen in collusion between S and the 
witness. @ara 4) 
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(B) Evidence Act (1872), S. 5 — 
Where a witness proves the contents 
of a letter written to him by one S, 
the letter is relevant and admissible 
to the extent to which the fact that 
S wrote such a letter to the witness 
with its contents has bearing on the 
issues involved in the case. The cor- 
rectness of the contents of the letter 
can only be proved by examining S as 
a witness. (Para 7) 

(C) Civil P. C. (1908), O. 16, R. 14 
— Discretion of Court to summon 
court witness — Where neither 


give evidence, court. is justified in 
: refusing to call him as a Court wit- 

ness after the closure of evidence. 
(Para 6) 


(D) Evidence — Appreciation of— 


The evidence of a witness cannot be 
totally disregarded merely because he 
is an interested witness — (X~-Ref: 
Evidence Act (1872), S. 3). (Para 8) 
(E) Representation of the People 
Act (1951), S. 123 (3) — Corrupt pra- 
ctice of appeal to voters on ground of 
caste — An appeal contained in a let- 
ter written by the supporter of the 
appellant to the supporter of the res~ 
pondent to support the candidature of 
the appellant on the ground of caste 
and to ignore personal differences 
with the appellant in the interests of 
. the unity and success of the members 
of the caste does not by itself consti- 
tute corrupt practice within S. 123 (3) 
as it does not contain any appeal to 
voters. (Para 8) 
(F) Representation of the People 
Act (1951), S. 116 A — Where the 
Triat Court who had the benefit of 
watching the demeanour of witnesses 
in box believes the evidence given by 
the witnesses and reaches a finding 
as to commission of corrupt practice 
. under S. 123 (3), the Supreme Court 
would not interfere with it in the ab- 
sence of good reasons. (X-Ref: S. 123 
(8) ). (Para 8) 
The Judgment of the Court was 
delivered by 
BHARGAVA, J. This appeal 
under section 116-A of the Represen- 
tation of the People Act, 1951 (here- 
jnafter referred to as “the Act”) has 
been filed by Bishwanath Rai whose 
election to the Legislative Assembly of 
Bihar from the Ramgarh Assembly 
Constituency No. 219 in the mid-term 
-elections held in February, 1969, has 
been set aside on the ground of com- 


side. 
has summoned a material witness to . 


A. LR. 


mission of corrupt practices: The 
Election Commission issued the noti- 
fication calling for election on the Ist 
January, 1969. The last date for fil- 
ing nomination papers was 8th Janu- 
ary, 1969, the date of scrutiny was 
9th January, 1969, and the date of 
withdrawal of nomination papers was 
Lith January, 1969. Polling took place 
on the 9th February, 1969 followed by 
the counting of the. ballot papers and 
declaration of the result on 11th Fe- 
bruary, 1969. Nine candidates, includ- 
ing the. appellant, and the respondenti 
Sachhidanand Singh who filed the 
election petition, filed their nomina- 
tion papers. One candidate withdrew 
his candidature on the 11th January, 
1969. On counting of ballot papers, 
the appellant was found to have 
received 21,143 votes, while the res- 
pondent-election-petitioner received 
19,356 votes. The remaining candi- 
dates got very few votes ranging be- 
tween 7 and 494. The election of the 
appellant. was challenged by the res- 
pondent on various grounds, of which 
we need mention only two grounds 
which have been accepted by the 
High Court of Patna and on the basis 
of which the election of the appellant 
has been set aside. These grounds 
relate to commission of the corrupt 
practices, of undue influence under 
Section 123 (2) and of making appeal 
on the ground of caste under Sec. 123 
(3) of the Act... 


2. The pleading in respect of 
the first ground of ‘undue influence, 
which has been found against the 
appellant, relates to the incidents in 
two villages, Dumduma and Mukh- 
raon. In the election petition, there 
was a general pleading that the appel- 
lant managed to use force in order to 
check the workers and innocent voters, 
who were supporting the candidature 
of the respondent, from going to the 
villages and the polling stations to 
canvass and cast their votes and he 
further managed to get bogus votes 
polled in his favour in place of those 
voters as well as other voters. It was 
further pleaded that the appellant, 
through his agents and workers, did 
not even allow the respondent and his 
voters and workers to move and meet 
other voters in several villages by us- 
ing force, lathi, dhola and gherao, ete. 
and, in this way, the appellant, his 
workers and agents, with the consent 
of the appellant, not ‘only terrorised 
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the voters and workers of the respon- 
` dent, but also restrained them itom 
canvassing, working for the respon- 
dent, securing votes fcr him, or voting 
for him. In the particulars forming 
part of Schedule 2, this corrupt pra- 
ctice was alleged to have been 2m- 
mitted in three villages, Kur=ani, 
Dumduma and Mukhraon. -How=ver, 
no evidence was led during the crial 
in respect of village Kurhani. Evi- 
dence was led to the effect that the 
appellant and his workers with hi 
consent restrained the workers oz the 
“respondent from proceeding to do 
canvassing in village Dumdums on 
‘30th January, 1969 and, for that vur- 
pose, surrounded them, threatened 
them with lathis, and threw brickbats 
at them. Evidence was furthe> led 
that on 31st January, 1969, the wor- 
kers of the appellant with his consent 
restrained and preverted the wozzers 
of the. respondent from entering vil- 
Jage Mukhraon for the purpose of 
canvassing in that village and ttrew 
brickbats at them. These are the two 
charges which have keen held proved 
by the High Court against the azpel- 
lant. These charges, according to the 
High Court, constitute the corrupt pra- 
ctice of undue ‘influence committed 
by, or with the consent of, the acpel- 
lant, so that the commission of this 
corrupt practice is one of the grounds 
on which the election of the appellant 
has been. set aside. 


3. The second ground of .a=peal 
on the ground of caste is based on the 
allegation that the avpellant is Bhu- 
mihar Brahmin by caste and sò is one 
Swami Bimlanand Saraswati alias 
Awadh Behari Sumar. A large xum- 
ber of voters in this constituency also 
belong to the same caste and, even 
within the same caste, they belong 
particularly to the ‘Bhawadh” of 
Swamiji. Such voters are spread out 
in 15 to 20 villages and they ate all 
known as ‘Sarkarwar' family of Bhu- 
mihar caste. Swamiji command the 
highest respect in this community in 
these villages, because he works for 
` the welfare of the members of this 
caste and also tries to attain unity and 
supremacy for the caste in  pal-tics. 
He has also been enzouraging sciat 
and political organisations in the caste 
during the Tast five years or so The 
allegation is that Swamiji, acconzpani- 
ed by the appellant and one Bhols Rai 
of the same caste went to a number of 
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villages and appealed tə individual 
voters there to vote for the appellant 
on the ground that he was a member 
of the caste, that he had, with great 
difficulty, obtained a ticket from the 
Central Board of the Congress Party, 
and that, if he was defeated on this 
occasion, the members of the caste 
would lose prestige and position in the 
various villages. He also wrote let- 
ters to some important members of the 
caste, including one Ram Chandra 
Sharma of village Harpur, who was 
working for the respondent. Ram 
Chandra Sharma was also Bhumihar 
by caste and was not on good terms 
with the appellant. . Swamiji appealed 
to him, on the ground of caste, to 
give up the disputes and support the 
appellant. This is the appeal on the 
ground of caste which has been held 
established by the High Court and 
forms the second ground for setting 
aside the election of the appellant 
The High Court, in dealing with this 
ease, in its judgment first dealt with 
the second ground relating to the ap- 
peal on the ground of caste which con- 
stituted the corrupt practice under 
S. 123 (3) of the Act, and, consequent- 
ly, we also proceed to deal with if 
before coming to the cther ground 
relating to undue influence. 


_ 4 The High Court has held 
that the appeal by Swamiji on the 
ground of caste, in the manner des- 
cribed above, has been proved in res- 
pect of villages Harpur, Piprarh, Kan- 
ahari, Sujatpur, Chhitandihra and 
Kuchhila. This finding has been 
recorded by the High Court on the 
basis of the oral evidence of witnesses 
to whom or in whose presence the 
appeal was made by Swamiji in these 
various villages. Before dealing with 
this oral evidence, however, we con- 
sider it advisable to indicate our 
views in respect of letter Ext, I which 
purports to have been written by 
Swamiji to witness Ram Chandra 
Sharma. This letter has been proved: 
by Ram Chandra Sharma to be in 
the handwriting of Swamiji and he 
also proves that it. was received by 
him in the beginning of January, 1969, 
On behalf of the appellant, two alter- 
native pleas were taken in the 
written statement in respect of this 
letter. It was first contended thai 
such a letter could not possibly hava 
been written by Swamiji. In the 
alternative, it was pleaded that, iff 


manoeuvre a forgery 
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tbis Ietter was written by Swamiji, it 
must have been manoeuvred in collus- 
sion between Ram Chandra Sharma 
and Swamiji. The letter having been 
proved by Ram Chandra Sharma, the 


burden lay on the appellant to prove 


circumstances which would induce the 
Court to hold that either the letter 
was not written by Swamiji or that it 
was written in collusion between him 
and Ram Chandra Sharma. No evi- 
dence, in order to establish these alter- 
native pleas, has been . produced on 
behalf of the appellant. Even the 
cross-examination of Ram Chandra 
Sharma does not cast any doubt on 
his evidence to the effect» that this 
letter was written by Swamiji and 
that it was received by him in the 
beginning of January, 1969. 


5. There are circumstances 
which clearly indicate that the two 
pleas taken on behalf of the appel- 
fant to challenge this letter cannot 
have any force at all The first point 
is that the two pleas are themselves 
inconsistent. The plea that it was not 
written by Swamiji at all, and the 
alternative plea that, if it was writ- 
ten by him, it was in collusion be- 
tween him and Ram Chandra Sharma 
cannot both stand together. Obvious- 
ly, the two pleas have been taken 
merely on guess-work. The only evi- 
dence in proof of this letter was the 
statement of Ram Chandra Sharma 
and two questions were put to him. 
One question was that the letter was 
a forgery which he denied. The 
second question was that he had ob- 
tained this letter from Swamiji 
and this was also denied by him. It is 
significant to note that this letter is 
written on a postal inland letter and 
bears the postal stamp of 2nd Janu- 
ary, 1969 as the date on which this 
letter was posted at Varanasi. There 
fs not even a suggestion that this pos- 
tal stamp has in any way been pro- 
cured by Ram Chandra Sharma or the 
respondent or any one else so as to 
of this letter. 
In view of this postal stamp, there can 
be no doubt that this letter must have 
been written some time on or before 


the 2nd January, 1969 at which time - 
. there was no question of an election 


petition being filed, because the elec- 


| tion had not yet been held. In fact,’ 


the Election Commissioner called 
upon the constituency to elect the can- 
didate by the notification dated 1st 
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January, 1969 and even tħe date of 
nomination was a subsequent date, 
viz., 8th January, 1969. There can be 
no justification for assuming that as 
early as 2nd January, 1969, before 
even the election process had started 
and before any one knew who would 
be the successful candidate, a forgery 
of this letter would be committed by 
Ram Chandra Sharma with the object 
of using it subsequently against the 
appellant in case he was successful in 
the election. Similarly, the theory of 


. collusion at that early stage is total- 


ly unbelievable. A forged letter ora 
letter in collusion could possibly have 
been obtained for the purpose of 
challenging the election only after the 


- appellant had already succeeded in 


the election. He was declared success- 
ful on the 11th February, 1969. It 
cannot, therefore, be accepted that 
this letter was either forged or ob- 
tained by collusion before the llth 
February, 1969. The genuineness of 
this letter cannot be doubted. 


_ 6. Of course, the manner in 
which the appellant could obviously 
challenge this letter was by examin- 
ing Swamiji himself as a witness. In- 
stead of examining Swamiji as a wit- 
ness, the appellant adopted the proce- 
dure of making an application to the 
High Court to summon him and exa- 
mine him as a Court witness. That 
request was first put forward at a 
very early stage before examination 
of witnesses of parties had commenced. 
The Court rightly held that it was too 
early a stage for the Court to come 
to a finding whether the examination 
of Swamiji as a Court witness was 
necessary. Such an opinion could 
only -be formed after evidence of 
parties was over. The appellant was, 
therefore, directed to move the ap- 
plication at the appropriate stage. 
Thereafter, evidence of both parties 
was recorded and the appellant did 
not examine Swamiji as his witness. 
He renewed the request for his exa- 
mination as a court witness after clos- 
ing his evidence. The Court, in our 
opinion, quite correctly took the view 
that it was open to the appellant as 
well as the respondent to examine 
Swamiji as his witness and, when 
both of them failed to produce him as 
a witness, there is no reason why the 
Court: should summon him as its own 
witness. Learned counsel appearing 
for the appellant argued before us 
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that the appellant had sufficient jus- 
tification for not examining Swamiii, 
because the appellant had made an 
allegation that he was in collusion 
with Ram Chandra Sharma and fur- 
ther because the request of the ap- 
pellant to examine Swamiji as a court 
witness was refused after the appel- 
fant had closed his evidence. Neither 
of the two reasons is adequate to ex- 
plain the omission on the part of the 
appellant. A mere suggestion made as 
a guess-work that there was collusion 
between Swamiji and Ram Chandra 
Sharma can provide no justificetion 
for not examining him when no evi- 
dence at all had been tendered to 
prove that Swamiji and Ram Chandra 
Sharma were in anyway great friands 
or that Ram Chandra Sharma had some 
influence on Swamiji as a result of 
which he could induce: him to coHude 
and write this letter at that early 
stage in January, 1963 in advance of 
the election.. In fact, whatever evi- 
dence there is on the record poinzs to 
a closer association between the ap- 
- pellant and Swamiji than any associa- 
tion between Ram Chandra Sharma 
and Swamiji. So far as the second 
ground for non-examination is con- 
cerned, it was the - appellant’s own 
fault that he did not examine Swami- 
fi at the earlier stage before closing 
his evidence. In any case, he hac the 
alternative that, when the -‘Courf 
refused to examine Swamiji.as a court 
witness, he could have made a request 
to the Court to permit him to summon. 
and examine Swamiji as his own wit- 
ness; but no such request was made 
to the Court. In these circumstances, 
the fact that the appellant did noz try 
to give the only possible evicence 
which he could to challenge the <euth- 
enticity and genuineness of this lətter 
justifies the conclusion that this let- 
ter was sent by Swamiji on 2nd Janu- 
ary, 1969 to Ram Chendra Sharma as 
stated by the latter. . ; - 


7. At one stage in its ‘udg- 
ment, the High Court has stated that 


_this letter was not relevant when 
Swamiji himself was not examined 
and that, if it had been relevant, 


the Court’ would have been inclined to 
entertain the request for examination 
of Swamiji as a court witness. Great 
reliance was placed by learned counsel 
on this view expressed by the High 
Court in its judgment. It appeacs to 
us that the High Ccurt -was quite 
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wrong in holding that this letter was 
not relevant, The contents of this 
letter were proved by the evidence of 
Ram Chandra Sharma who stated that 
he knew the handwriting of Swamiji 
with whom he had had correspondence 
even earlier. His evidence, thus, was 
sufficient to prove that Swamiji 
wrote this Jetter to Ram Chandra 
Sharma, and that the statements con- 
tained in the letter were made by 
Swamiji himself. It is true that, in 
the absence of examination of Swami- 
ji the correctness of those statements 
cannot be held to be proved. Thus, 
the evidence of Ram Chandra Sharma 
proves the contents of the letter, but 


-not the correctness of those contents. 


The letter was, therefore, admissible 
to the extent to which the fact that 
Swamiji wrote such a letter to Ram 
Chandra Sharma with its contents has 
bearing on the issues involved in this 
case: To that extent, the letter was 
relevant and admissible. However, 


-we are not inclined to agree with the 


High Court that, if this letter is rele- 
vant and admissible, the Court should 
have examined Swamiji as its own 
witness, The relevancy or admissibi- 
lity was judged by the Court at the 
last stage of delivering the judgment. 
There was no justification for the ap- 
pellant to wait for the judgment and 
not examine Swamiji as his own wit- 
ness as held by us above. In the 
circumstances, this letter has to be 
taken into account to the extent just 
indicated by us above. 


8. This letter, by itself, does 
not. constitute any corrupt practice, 
because it does not contain any ap- 
peal to any voter to vote or not to 
vote on the ground of caste. The ap- 
peal is to Ram Chandra Sharma to 
support the candidature of the appel- 
lant on the ground. of caste and to 
ignore personal differences with the 
appellant in the interests of the unity 
and success of the members of the 
caste. Such an appeal does not by 
itself constitute the corrupt practice 
under S. 123 (3) of the Act. However, 
this letter is of great value in assess- 
ing the evidence of witnesses who 
have been examined to prove the oral 
appeals on the ground of caste made 
by Swamiji in various villages. The 
oral appeals were. made in villages 
Harpur, Piprarh and Kanahari on the 
19th December, 1968, in villages Suj- 
atpur and Chhitandihra on the 20th 
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December, 1968 and in village Kuch- 
hila on 22nd January, 1969. This let- 
ter was sent by Swamiji on 2nd Janu- 
ary, 1969, subsequent to the appeals 
made in the various villages, mention- 
ed above, except the appeal made in 
village Kuchhila. The Tetter is ad- 
dressed to Ram Chandra Sharma of 
village Harpur; and the oral evidence 
that an appeal was made to Ram Chan- 
dra Sharma by Swamiji on the 19th 
December, 1968 finds some support 
from’ this letter, as 
letter refers to an earlier oral appeal 
made by him to Ram Chandra Sharma 
when Ram Chandra Sharma did 
not respond to that appeal. The 
fact that Swamiji 
earlier appeal gives great sup- 
port to the evidence of the witnesses 
who have been examined to prove that 
such an appeal was made in their pre- 
sence. In respect of village Harpur, 
the witnesses examined are Ram 
Chandra Sharma himself, Ramnath 
Singh Yadav, and Suraj Nath Rai. 
The criticism against Ram Chandra 
Sharma by learned counsel was that 
there has been long-standing political 
rivalry between him and the appel- 
lant and Ram Chandra Sharma resign- 
ed from the Congress on the very day 
on which the ticket was given by the 
Congress Party to the appellant to 
stand as its candidate from this con- 
stituency. He was a worker of the 
respondent. No doubt, Ram Chandra 
Sharma is an interested witness; but, 
on that account, his evidence cannot 
be totally disregarded. As we have 
said above, there is some support to 
his evidence provided by letter Ext. 
I. Ramnath Singh Yadav is a resident 
of a neighbouring village Ismailpur 
and is a Mukhiya of Harpur Gram 
Panchayat. He says that he came to 
Ram Chandra Sharma to take hi 
tractor on hire. There is nothing in 
the cross-examination of Rammath 
Singh Yadav to show that he has any 
reason to be against the appellant or 
to favour the respondent. He is an 
independent witness. The third wit- 
ness Suraj Nath Rai is, no doubt, 
related to Ram Chandra Sharma, be- 


ing a distant nephew. There is, how- - 


ever, nothing else in his evidence which 
would justify our holding that he is 
not a reliable witness. The evidence 
of these witnesses has been accepted 
by the High Court-even without the 
support provided to the evidence by 
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Swamiji in this. 


referred to such 
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letter Ext. I. No sufficient reasons 
have been brought to our notice which 
would justify our holding that the 
High Court was incorrect in believing 
these witnesses. That Court had the 
benefit of watching their demeanour 
in the witness-box. In these circum- 
stances, we see no reason to disturb the 
finding recorded by the High Court 
that Swamiji did make an appeal on 
the ground of caste to Ram Chandra 
Sharma in village Harpur as stated by 
these witnesses. The petty contradic- 
tions that were pointed out to us by 
learned counsel in the evidence of 
these witnesses cannot justify our set- 
ting aside the finding recorded by the 
High Court that these witnesses are 
reliable. The appellant’s witnesses 
were not considered sufficient to dis- 
prove the case by the High Court and 
the reasons given appear to us to be 
correct. The appellant himself is a 
highly interested witness and the 
other witness Bhola Rai, who supports 
him by denying that they had gone 
with Swamiji to Harpur to make the 
appeal-to Ram Chandra Sharma, is 
also highly interested witness. Their 
mere denials, without support from 
any other circumstance, could not be 
held to disprove the case which was 
supported by good evidence tendered 
on behalf of the respondent. Four 
other residents of Harpur were exa- 
mined to say that no such visit of 
Swamiji took place on 19th December, 
1968. Their evidence was rightly con- 
sidered insufficient by the High Court 
because the visit could have taken 
place without the knowledge of those 
witnesses if those witnesses were not 
in the village on that day or, in the 
alternative, they did not see Swamiji, 
Bhola Rai and the appellant coming 
to the village, because they were in 
their houses, and these persons only 
went to the house of Ram Chandra 
Sharma. In these circumstances, the 
finding of commission’ of corrupt pra- 
ctice of making an appeal on the 
ground of caste in respect of village 
Harpur recorded by the High Court 
has to be upheld. 


9. With regard to the appeals 
in the other villages Piprarh, Kana- 
hari, Sujatpur and. Chhitandihra, which 
were ‘made on 19th or 20th December, 
1968, the finding recorded by. the 
High Court again is that the evidence 
given on behalf of the respondent to 
prove that such appeals were made by. 


1971 

Swamiji is sufficiently reliable tc be 
believed. For village Piprarh, the two 
witnesses relied upon are Jadunandan 
Rai and Sarabjeet Rai. Neither of 
them has any direct enmity or differ- 
ences with the appellent. It is true 
that there. was some litigation betvreen 
these two witnesses and persons who 
are found to be workers of the ap- 
pellant; but that can be no reason for 
holding that; these witnesses have 
come to give false evidence against 
_ the appellant. In their cases also, 
some contradictions were pointed out; 
but none of them are so serious as 
would induce us to hold that the 
High Court was incorrect in relying 
on their evidence. Similarly the wit- 
nesses examined to prove the caste ap- 
peal made in village Kanahari are 
Bindhyachal -Rai, Deonandan ‘Singh 
and Manrakhan Rai. Bindhyachal Rai 
was no doubt a polling agent of the 
respondent; but the other two persors 
Deonandan Singh and Manrakhan. Rai 
are not shown to have any connection 
with the respondent ar to be hcstife 
to the appellant. The criticism- against 
Manrakhan Rai’s evidence was that 
his name was put forward as a wit- 
ness on behalf of the respondent af 
a very late stage after the other two 


witnesses Bindhyachal Rai and Deo-. 


nandan Singh had -been exam-ned. 
That, however, does not show thet he 
is a witness subsequently procured 
by the respondent for the case.. The 
explanation for his name being men- 
tioned at a late stage is that the res- 
pondent came to know that he was 
present at the time of the appeal only 
when his name was mentioned by the 
other witnesses during their evidence 
in this case. He could not naturally 
summon him earlier. The witnasses 
in respect of Sujatpur are Saradjeet 
Singh and Kamla Rai. These two wit- 
nesses were both polling agents oz the 
respondents, but no other signif.canti 
discrepancy was found in their evi- 
dence. Kamla Rai in fact was esked 
by Swamiji himself to contact Serab- 
fit Singh as-Swamiji wanted to meet 
the latter and it was in that connec- 
tion that Kamla Rai came to Sarabjit 
. Singh’s house and then remained pre- 
sent until Swamiji came and made the 
appeal to Sarabjit Singh. Kamla Rai 
obliged Swamiji because he is a fol- 
ower of the math which is now pre- 
sided over by Swamiji In respezt of 
village Chhitandihra, the two witnesses 
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examined are Raj Narain Rai and 
Nathuni Rai. Though Raj Narain Rai 
was a polling agent of the respondent 
and may, thus, be slightly interested 
in him, Nathuni Rai at least is an in- 
dependent witness. He is also one of 
the persons whose name came to the 
knowledge of the respondent only ~ 
when Raj Narain Rai in his evidence 
mentioned his presence at the time of 
the caste appeal and, consequently, he 
had to be summoned at that late stage. 
All these witnesses in respect of the 
caste appeal in various villages have 
been believed by the High Court. 
Nothing of importance has been 
brought to our notice which would jus- 
tify ourholding that these witnesses 
are unreliable and differing from the 
assessment of their evidence made by 
the High Court. The appellant’s evi- 
dence in respect of these caste appeals 
consists primarily of the statements of 
the appellant himself and Bhola Rai 
who are both highly interested and 
whose evidence did not impress the 
High Court. The other witnesses exa- 
mined could not:competently disprove 
the caste appeals, because there was 
no guarantee that they were present 
at the time when Swamiji - actually ` 
made the caste appeals. Further, we 
have the fact that an appeal on the 
ground of caste in favour of the ap- 
pellant was actually made by Swamiji 
in writing to Ram Chandra Sharma, 
though for a slightly different pur- 
pose, viz., that of persuading Ram 
Chandra Sharma not to oppose him, 
not to support his rival candidate, 
to work in his favour. In 
the background of this letter of 
Swamiji, about _ the genuineness 
of which we are fully satisfied, we 
consider that the High Court was 
right in relying on the evidence of 
the witnesses and in holding against 
the appellant that caste appeals were 
made in these villages in the presence 
of the appellant by Swamiji in order 


to persuade members of Bhumihar 


caste to vote for the appellant. 


_ 1. The appeal subsequent to 
the Tetter, in respect of which evidence 
has been given, relates to village 
Kuchhila. For the appeal in this vil- 
lage, six witnesses have been examined. 
The first witness Ramrup Singh mere- 
ly proves the fact that Swamiji visi- 
ted the house of Lal Bahadur Rai in 
the company of the appellant and 
Bhola Rai, He was not present when 
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the appeal was made by Swamiji to 
Lal Bahadur Rai and others to vote 
in favour of the appellant, because he 
was a Bhumihar~ Brahmin. Another 
witness Abbas Mian, who is totally 
an independent witness, has also pro- 
ved that he was asked to call some 
persons whom Swamiji wanted to meet 
. and to whom, according to the evi- 
dence of other witnesses, the appeal on 
the ground of caste was made. The 
evidence of this witness is very im- 
portant, because he has no reason to 
be antagonist to the appellant or to 
favour the respondent. He was a 
mason who belonged to a different vil- 
lage and was employed on construc- 
tion work by Lalmani Rai. Lalmani 
Rai has himself been examined and 
has proved the actual appeal made by 
Swamiji. His evidence is supported 
by three other witnesses, Radha Mohan 
Rai, Digeshwar Rai and Lal Bahadur 
Rai. It is true that Lal Bahadur Rai 
- was a strong supporter of the respon- 
dent and a worker for him and he 
had enmity with the appellant. Dige- 
shwar Rai and Radha Mohan Rai were 
also parties to proceedings under Sec- 


` _ tion 107 of the Code of Criminal Pro- 


cedure in which the appellant was 
ranged on the opposite side. Lalmani 
Rai, however, appears to be a fairly 
independent witness. The only thing 
that was urged against him was that 
he is a nephew of Lal Bahadur Rai. 
He is a distant nephew and there is 
nothing to show that he has come to 
give evidence under the influence of 
Lal Bahadur Rai. In any case, the 
High Court has relied on the evidence 
of all these witnesses which was justi- 
fied, as we have stated earlier, by the 


circumstance that letter Ext. I proves - 


was a 
wielded 


beyond doubt that Swamiji 
supporter of the appellant, 


influence amongst the Bhumihar Brah-. 


mins and even made an appeal in 
writing to Ram Chandra Sharma on 
that ground to support the appellant 
and give up his support to the respon- 
dent. Consequently, we hold that the 
finding of the High Court that Swami 
Bimlanand Saraswati made appeals to 
various persons in several villages to 
vote for the appellant on the ground 
of being members of the Bhumihar 
Brahmin caste in the presence of the 
appellant is correct so that the appel- 
lant is guilty of commission of the 
corrupt practice falling under the pro- 
visions of Section 123 (3) of the Act 


and, on this ground at Teast, the elec- 
tion of the appellant has been right- 
ly set aside. 


11. So far as the ground of 
undue influence is concerned, learned 
counsel appearing for the appellant 
challenged the decision of the High 
Court on two. alternative grounds. 
One ground was that the finding re- 
corded by the High Court was to the 
effect that the workers of the respon- 
dent were prevented from going to do 
canvassing on behalf of the respondent 
and such interference with the workers ' 
does not amount to undue influence as 
defined in section 123 (2) of the Act 
read with the definition of ‘electoral 
right’ contained in S. 79 (d).of the Act. . 
The second argument was that, in judg- 
ing the evidence of witnesses of the 
two parties on this issue, the High Court 
has applied different standards ‘and, 
by so doing, has disbelieved’ the evi- 
dence of witnesses examined on behalf 
of the appellant on the basis of circum- 
stances-which have been ignored when 
believing the evidence of respondent’s 
witnesses. It, however, appears to us 
that it is unnecessary to go into these 
aspects and to deal with the question 
whether any corrupt practice of undue 
influence was committed or not, because 
the finding we have recorded in regard 
to the commission of corrupt practice 
of appeal on the ground of caste under 
Section 123 (3) of the Act is sufficient 
to dispose of this appeal which has.to 
be dismissed. i 
. 12. As a result, the 
dismissed with costs. | ` 

Appeal dismissed. 


appeal is 
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J. M. SHELAT AND V. 
BHARGAVA, JJ. 
M/s. Lakhi Ram Ram Dass,. Ap- . 
pellant v. J. S. Boota Singh and Co. 
and others, Respondents. 


Civil Appeals Nos. 686, 687 and 
725 to 729 of 1966, D/- 7-5-1971. 


(A) Debt Laws — Displaced Per- 
sons (Debts Adjustment) Act (1951), 


*(L. P. A. Nos. 58-D and 52-D to 57D 


of 1960, D/- 10-3-1965 — Punj — 
at Delhi.) 
EO/FO/C591/71/SSG/C. 


na 


. 22 (d) and (g) — Apportionment of 
Doit debts — Where principal d2dtor 
is a displaced person and the surety is 
not such a person and on applicction 
by former for adjustment of amount 
in decree passed against both of them 
as such the Tribunal passes an order 
that the liability of principal d=2btor 
will be recoverable from out of the 
compensation received by such per- 
son and that order did not mextion 
anything about liability of the suzety, 
such, an order of Tribunal supers2ded 
the decree and the decree holder will 
not be entitled to recover this amount 
from the surety. (Parz 18) 


(B) Debt Laws — Displaced Per- 
sons (Debts Adjustment) Act (1351), 
S. 22 (g) — Apportionment of joint 
debts — Liability of a surety is co- 
extensive with that of the priscipal 
debtor. So long as liability of the prin- 
cipal debtor is not determined, any 
claim against surety will be prema- 
ture and not maintainable. (Parz 18) 

M/s. V. K. Sanghi and P. C. =har- 
tari, Advocates, and M/s. J. B. Cada- 
chanji and Co., Advocates, for Appel- 
lant (in all the Appeals); Mr. M. L 
Khowaja, Advocate, (for No. [)- In 
C. As. Nos. 727 to 729 of 1966 anc M/s. 
Harish Chandra and H. K. Puri; Advo- 
cates (for No. 3) In Z. A. No. GEG of 
1966, for Respondents. 


The Judgment of the Court was 
delivered by 


_ SHELAT, J.: These seven ap eals 
by special leave arise out of the Judg- 
ments and orders passed by the High 
Court of Punjab in Letters Patent Ap- 
peals 58-D of 1960 and 52-D of 1960, 
decided on March 10, 1965. Civil Ap- 
peal No. 686 of 1966 is against the 
judgment by which the applicaticn of 
the appellants (decree-holders) to with- 
draw and appropriate an amoun: of 
Rs. 29,000/- depositec in the execut- 
- ing court in Delhi by Jasbir S-ngh, 
respondent 3 herein towards the decré- 
tal amount due to them under € con- 
sent decree, dated Jenuary 30, 1951, 
was disallowed. The rest of th= ap- 
peals are consequential upon that 
order inasmuch as they are against 
the order by which rateable dis:zibu- 
tion of the said sum of Rs. 29,)00/- 
amongst the respondents, who are the 
other judgment-credizors of the said 
Jasbir Singh, .was directed. 


2. All the seven appeals were 
fisted for being heard ex parte ca the 
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ground of respondents 1 to 3 not hav- 
ing filed their appearance and their 
statements of case within time. On 
going through the relevant papers, we, 
however, found that respondent 3 had 
filed his appearance in person in time. 
As regards his statement of case, we 
found that service on him of the ap- 
pellants’ statement of case was not 
satisfactorily proved. It is not, there- 
fore, possible to say that he delayed 
in filing his statement of case. In 
these circumstances, we permitted him 
to appear through his counsel. As 
regards respondents 1 and 2, we did 
not find any reason to interfere with 
the order listing the appeals to be 
heard ex parte against them. 


3. The appeals arise from the 
following facts: 


On January 30, 1951 the 2nd 
Joint Civil Judge, Ahmedabad passed 
a decree for Rs. 80,000/- in favour of 
the appellants against M/s. J. S. Boota 
Singh & Co., Smt. Jasbir Kaur, the 
sole proprietor of that firm (respon- 
dents 1 and 2 herein) and Jasbir Singh, 
her husband (respondent 3 herein) in 
his capacity as a guarantor. The decree 
provided that Rs. 40,000/- out of the 
said decretal amount of Rs. 80,000/- 
would be paid by all the three judg- 
ment-debtors, who were made jointly 
and severally liable for that amount, 
within nine months from the date of 
the decree and the balance of Rupees 
40,000/- within three years from the 
date of- the decree but in respect of 
which respondents 1 and 2 only were 
made liable. Respondent 3 was thus 


`- liable in respect’ of the guarantee 


given by him in the sum of Rupees 
40, ae only along with respondents 1 


4. In January 1252, the appel- 
Iants had the said decree transferred 
from the Ahmedabad court to the 
Court of the Sub-Judge, Delhi for 
execution. On January 15, 1952, the 
appellants applied for exectition in 
respect of the said Rs. 40,000/- pay- 
able, as aforesaid, by all the three res- 
pondents jointly and severally under 
the said decree. The application for exe- 
cution thus was in respect of the said 
sum of Rs. 40,000/- for which respon- 
dent 3 was the surety. On March 15, 
1952, Jasbir Kaur, respondent 2 here- 
in, applied to the Tribunal under the 
Displaced Persons (Debts Adjustment) 
Act, LXX of 1951 for adjustment and 
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apportionment of the said decretal 
amount between her and respondent 3 
for which they were jointly and seve- 
rally liable. In that application, res- 
pondent 3, (who was respondent 2 
therein with the appellants as respon- 
dent 1) filed a written statement also 
praying for apportionment and deter- 
mination of his liability. The parties 
arrived at a settlement ïn that appli- 
cation in terms of which the Tribunal 
passed an order dated June 29, 1953. 
That order, after reciting that the ap- 
Plication was by a displaced debtor 
for declaration and adjustment of a 
dekt due from the applicant and res- 
pondent 2 jointly on the basis of a 
consent decree passed against them, 
which, as claimed by the petitioners, 
is liable to be revised and apportioned 
under the provisions of Ss. 21 and 22 
of the said Act” stated as follows: 


“The parties have come to a mu- 
fual understanding as regards to (sic) 
the debt in dispute and their state- 
ments have been recorded according- 
Ty. In accordance with the compro- 
mise of the parties if is hereby declar- 
ed and ordered that Rs. 40,000/- are 
due from the applicant to Lakhi Ram 
Ram Das respondent, and that the res- 
pondent will be entitled to recover the 
same as first charge from, and in pro- 
portion of the compensation, which 
the applicant will get on account of 
the claim preferred by her in respect 
of her property left in Pakistan.” 


On a reading of this order, there can 
be no doubt that the application for 
declaration and adjustment by res- 
pondent 2 was in respect of Rs. 40,000/ 
jointly due by her as the principal 
debtor and respondent 3 as the guar- 
antor and that it was that debt which 
the said order adjusted in the manner 
aforesaid, namely, that the amount 
recoverable by the appellants would 
be in proportion to the compensation 
which respondent 2 would get under 
‘a claim lodged by her in lieu of the 
property left by her in Pakistan. 


5. Before, however, this order 
was passed the appellants filed an ap- 
plication, dated June 22, 1953 before 
the executing court in Delhi for reali- 
sation of Rs. 29,000/- then due from 
respondent 3 out of the said joint 
decretal debt of Rs. 40,000/-, the ap- 
pellants having by then already rea- 
lised a sum of Rs. 11,000/- from‘ him. 
At the instance of the appellants the 


„placed Persons 
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executing court passed an order, dated 
June 23, 1953, attaching certain plots 
of land belonging to respondent 3. On 
August 5, 1953, an objection under 
Order XXT, R. 58 of the Code of Civil 
Procedure was lodged by Delhi Land 
and Finance Co. Ltd. against the said 
order of attachment in claiming cer- 
tain interest in the said plots and 
praying for raising the attachment. If 
would appear thati there was an 
arrangement earlier made between res- 
pondent 3 and the said company 
whereunder the company was to 
develop the said Iands. and divide 


-them into building plots with a view 


to sell them and for that purpose res- 
pondent 3 had placed the company in 
possession of those lands. On Octo- 
ber 3, 1953, a settlement was reached 
between the appellants, respondent 3 
and the said company under ‘which 
the parties agreed that the plots al- 
ready sold by the company were to 
be released from attachment and the 
company would be at liberty to sell 
the rest of the plots and either pay 
to the appellants or deposit in court 
an amount out of the sale proceeds 
thereof equivalent to the share of res- 
pondent 3 therein. On the said set- 
tlement having been arrived at, the 
executing court ordered that the exe- 
cution proceedings taken out by the 
appellants should be struck off as in- 
fructuous. In pursuance of the said 
settlement the company deposited in 
court Rs. 5,000/- and Rs. 24,000/- on 
January 18 and February 25, 1954 
respectively. ` 


g. Despite the safd order of 
the said Tribunal, dated June 29, 1953, 
and the settlement arrived at on Octo- 
ber 3,' 1953, the appellants filed, on 
March 11, 1954, an application for 
execution in the very court at Ahme- 
dabad which had passed the said 
decree against all the three judg- 
ment-debtors alleging that respondents 
2 and 3 had applied under the Dis- 
(Debts Adjustment). 
Act, 1951 for certain reliefs but that 
that application had been dismissed. 
That allegation was clearly untrue 
and was so found by that Court. The 
allegation by the appellants that res- 
pondent 2 had failed to disclose a tent 
manufacturing business carried on by 
her in the schedule to her application 
before the said Tribunal under the 
said Act was also found to be incorrect. 
The Court at Ahmedabad ultimately 
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dismissed the execution applicaticn by 
its order dated May 3, 1954 on the 
ground that in view of the corcsent 
order passed by the said Tribunal on 
June 29, 1953 under the said Act the ap- 
pellants’ execution application tefore 
it was not maintainable by reason of 
S. 15 (c) of Act LXX of 1951. This 
view was upheld by the High Court 
of Bombay by dismissing the eppel- 
lants’ appeal against that order. 


T. Respondent 3 thereafter fil- 
ed two applications before the 
Judge, Delhi, one dated June 4, 1954 
and the other dated March 28, 1955 
for permission to- withdraw the said 
sum of Rs. 29,000/- deposited in that 
court by the Delhi Land and Fitance 
Co. Ltd. on his behaif. The first ap- 
plication was on the ground thet the 
order passed by the Tribunal on June 
29, 1953 under Act LXX of 195i had 
adjusted the decretal debt and such 
adjusted debt was made payable from 
out of the compensation payable tc 
respondent. 2, that therefore, ther2 was 
no decree which remained to be satis- 
fied, and consequently he was releas- 
ed from any liabi lity under that 
decree as the guarantor. The second 
application was based on the gzvund 
of dismissal by the Ahmedabad court 
of the execution application filed by 
the appellants. The appellants con- 
tended (1) thati the order of the Tri- 
bunal, dated June 29, 1953, did not 
affect the liability ož respondent 3 tc 
pay Rs. 40,000/- as the guarantor, anc 
(2) that by reason of the settlement 
between them and respondent 3 :ndetr 
which the said sum of Rs. 2¢ 300/- 
was deposited in court, responcent € : 
was estopped from making an appli- 
cation denying their right to that 
amount. 


8. The Trial Judge hearc botk 
the applications togecher and disposec 
them of by a common judgment by 
which he -allowed the applicetions 
holding that the appellants were noi 
and respondent 3 was entitled io the 
said sum of Rs. 29,000/-. On the gues 
tion as to the proper interpretai.on oz 
the Tribunal’s order dated Jun2 29 
1953, the Trial Judg2 read that order 
together with the statement of coun- 
sel for the. parties made at the tire ož 
the passing of that order and founc 
that the decree fell into two parts 
one, which provided for paymené oi 
Rs. 40,000/- by all the three judgment- 
debtors, and the other, for paymen: 


E. Bocta Singh & Co. 
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of another sum of Rs. 40,000/- by res- 
pondents 1 and 2 only, that reading 
that order together with the state- 
ment then made by counsel, it was 
clear that the Tribunal kept the liabi- 
lity in respect of the first sum of rupees 
40,000/- intact and merely revised the 
decree in respect of the other amount 
of Rs. 40,000/- for which the liability 
was of respondents 1 and 2 only, thag 
therefore, the contention of respon- 
dent 3 that the application before the 
Tribunal was for adjustment and ap- 
portionment of the entire decree for 
Rs. 80,000/- and that that debt was 
scaled down to Rs. 40,000/- and was 
made payable out of compensation due 
to respondent 2 was unacceptable, and 
therefore, the liability of respondent 3 
under the original decree to pay 
Rs. 40,000/- remained untouched. But 
the Trial Court next held that the 
question of interpretation of the Tri- 
bunal’s order was not material as ac- 
cording to it the result of the pro- 
ceedings before the Tribunal and its 
order dated June 29, 1953 was that 
the original decree merged in that 
order and stood adjusted in accord- 
ance with the provisions of Act LXX 
of 1951. Therefore, the respondents 
remained no longer liable to satisfy 
the original decree and the remedy of 
the appellants lay under S. 28 of that 
Act to execute the decree passed by 
the Tribunal against not only respon- . 
dents 1 and 2, but also respondent 3. 
The Trial Court further held that the 
order, dated October 3, 1953 under 
which Rs. 29,000/- were deposited was 
without jurisdiction, and therefore, no 
question of res judicata or estoppel 
making that order binding on respon- 
dent 3 could arise Lastly, it held 
that the parent court at Ahmedabad 
having held that no execution pro- 
ceedings could lie against respondents 
1 and 2 in view of the proceedings 
under Act LXX of 1951 having been 
taken and the decree being subject 
to that Act, no execution proceedings 
could also lie against respondent 3 as 
his liability under the original decree 
being that of a surety became dis- 
charged once it was held that no exe- 
cution proceedings lay against the 
principal debtors. 

9. The appellants then filed an 
appeal against this judgment and 
order in the High Court. A learned 
Single Judge of the High Court, who 
heard that appeal, observed that prima 
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facie the order of the Tribunal, dated 
June 29, 1953 dealt with that part of 


_ the decree which provided that Rupees 


40,000/- out of Rs. 80,000/- were pay- 
able jointly and severally by the three 
respondents, respondent 3 being lia~ 
ble therefor as the ‘guarantor. 
order of the Tribunal thus 
affect the rest of the decree, namely, 
the decree for the rest of the amount 


‘ of Rs. 40,000/- for which respondents 1 


. proceedings that he was liable in his . 
personal capacity dehors his capacity: 


and 2 only were liable. He did not, how- 
ever, pronounce a final opinion on 
that question as he thought that the 
appeal filed by the appellants was not 
sustainable on other grounds. The 
learned Single Judge next observed 


that according to the decision of the 


Ahmedabad court the. appellants could 


not maintain any execution ` proceed- _ 


ings against respondents 1-and 2 in 


view of the proceedings earlier taken 


under Act LXX of 1951: The order 
of the Ahmedabad court became final 
after an appeal against it by the ap- 
pellants had been dismissed by the 
High Court and no further appeal had 
been filed.: The learned Single Judge 
held that if no execution proceedings 
could be filed against. respondents 1 


‘and 2, no such proceedings could also 


be filed under the decree against res- 
pondent 3 as his liability as the 
surety was co-éxtensive with that of 
the principal debtors: He also reject- 


-ed the contention that the consent 


order, dated October 3, 1953 was pass- 
ed against respondent 3 in his personal 
capacity and not as the surety, or that 
therefore, that order was valid and 
binding on him, 
could not be allowed to withdraw 
Rs. 29,000/-- deposited thereunder for 
the benefit of the appellants. The 


Single Judge held that there was" 


nothing to show in that order thab 
respondent 3 had held out in those 


- as. the surety, that those proceedings 


were execution proceedings which 


could not be sustained against him in . 


. view of the decision of the Ahmeda- 


bad court that the said decree ‘after 
the Tribunal’s said order was not exe- 
cutable against the réspondents 1 and 


2. In the result, he dismissed ane T 


peal. 


10. A “further doped before 
the Letters Patent Bench of the High 
Court met with the same fate, 


The: 
did not- 


and he therefore,, 


`of the amount. of Rs.. 


` -for ‘Rs. 


the . 
_ Letters Patent Bench being substan- 


A.L R. 
tially in agreement with the learned 
Single Judge. 

11. We may' mention at this 
stage that after the said amount of 


Rs. 29,000/- was deposited in the exe- 
cuting court at. Delhi, certain credi- 


-tors of respondent 3 filed applications 


for its. rateable distribution under sec- 


-tion 73 of the Code of Civil Procedure. 


The executing court rejected their ap- 
plications, whereupon the said credi- 
tors filed appeals wherein the learn- 


ed Single Judge accepted their conten- 


tion and allowed them. The Letters Pa- 


tent Bench also dismissed, as a logical 


consequence of dismissal by it of the 
main appeal, appeals filed by the ap- 
pellants against. that order-of the Sin- 
gle Judge. 


12. Cont for tħe appellants 
contended (1) that the application by 
respondent 2 under Act LXX of 1951, 
before the -Tribunal was in respect of 
the whole decree for Rs. 80,000/- and 
‘was not in réspect of Rs. 40,000/- only 


„which 'was a joint debt due by all the 
three respondents, (2) that the right of 


the appellants as decree-holders against 
respondent 3 as the-surety could not 
be adjudged by the Tribunal, and 
therefore, their right to execute the 
decree against respondent 3 remained 
unaffected, (3) that, even assuming 
that the Tribunal revised the decree 
and scaled down the debt of respon- 
dent 2 to Rs. 40,000/-,. since respon- 
dent 3 -was the surety for Rs. 40,000/- 
the appellants could execute the decree 
for that amount against him, (4) that 
in spite of the Ahmedabad court hold- 
ing that no execution proceedings lay 
against respondents 1 and 2, that 
order did not affect the liability of 
respondent 3. 


13. ` As aforesaid, under the 
decree respondents 1 and 2 were the 
principal debtors: for Rs. 40,000/- and 
the liability of respondent: 3 was, as 
the surety, limited to the extent of 
that amount. In respect of the rest 
40,000/-, the 


liability ` was: that of respondents 1 


and 2 only. Rupees.11,000/- had al- 
ready been recovered by the ap- 
peliants from respondent 3, and 


therefore, m liability remained only 
9,000/-.. It was, therefore, 
that that - amount. was deposited in 
pursuance of ‘the. settlement, dated 
October 3, 1953, in the executing. court, 
Delhi. As -reproduced by the -Letters 
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Patent Bench, the statement of coan- 
sel for respondent 2 and the appel- 
lants before the Tribunal under Act 
LXX of 1951 was that 


“Rs. 40,000/- is admitted as cor- 
rect. A decree in 1 favour of applicent 
against respondent be passed for that 
amount. This amount would be raid 
in proportion in which the applicent 
would get her compensation in respect 
of her claim. Rs. 40,000/- Jasbir Sixgh 
Mala is not included in the abcve 
amount of Rs. 40,000/-. An order ac- 
cordingly be passed.” 


Neither the application made by 72s- 
pondent 2 before the Tribunal, nor 
the reply to it by the appellants, if 
any, nor the proceedings conneezed 
with ‘the said application have keen 
produced before us. is, therefre, 
not possible to say with any certi- 
tude about the nature of these pro- 
ceedings or the particular provis_ons 
of the Act under which the said ap- 
plication was filed and tried. The 
only clue for that, therefore, can be 
had from the actual crder passed by 
the Tribunal. That order clearly says 
that the application was by ‘respon- 
dent 2, a displaced debtor, for “he 
declaration and adjustment” of a debt 
due from “the applicant and respon- 
dent 2 (i.e. respondents 2 and 3 h=re- 
in) jointly on the basis of a cons=nt 
decree.” This statement clearly means 
that the application was in respect of 
the amount of Rs. 40,000/- under the 
said decree for which respondents 1 
and 2, as the principal debtors and res- 
pondent 3, as the surety, were jcint- 
Ty and severally liable. The oder 
then states that the said debt was 
liable to be “revised and apportion2d” 
under Ss. 21 and 22 of-the Act. Last- 
Iy, it says that in accordance with the 
compromise between the parties “i: is 
hereby declared and ordered that 
Rs. 40,000/- are due from the apli- 
cant (respondent 2 herein) to Lakhi 
Ram Ram Dass respondent (the appel- 
lants herein) and that respondent will 
be entitled to recover the sum as first 
charge from and in proportion of the 
compensation which the applicant will 
‘get on account of the claim preferred 
‘by her ” Be of her property left 
in Pakis 

statement of 


14. From the. 


counsel before the Tribunal and the 


Tribunal’s said order it would apzear 
(1) that the application was for de- 
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claration and adjustment, (2) that the 
application was in respect of the joint 
debt of respondents 2 and 3, which 
must mean the sum of Rs. 40,000/- 
under the decree for which respon- 
dents 2 and 3 were jointly and seve- 
rally liable, and (3) that that debt was 
declared to be Rupees 40 ,000/~ but 
was to be paid in proportion to 
the compensation which respon- 
dent 2 would get on the claim 
made by her in respect of her pro- 
perty in Pakistan. It is also clear 
that the relief claimed by respondent 2 
was for revision and apportionment of 
the said sum of Rs. 40,000/- under sec- 
tions 21 and 22 of the Act. 


15. That being the position,. it 


. would be correct to say that the Tri- 


bunal’s order related to Rs. 40,000/-, 
out-of the total decretal amount of 
Rs. 80,000/- in respect of which res- 
pondents 2 and 3 were jointly . and 
severally liable. It would further ap- 
pear from the statement of counsel 
before the Tribunal that the liability 
of respondent 3, as the surety for that 
amount, was not dealt with by the 
Tribunal, and therefore, remained un- 
affected. 


16. Since. if would appear that 
the application was in respect of the 
debt jointly payable by respondents 2 
and 3, ie, in respect of Rs. 40,000/- 
only, we are not concerned in these 
appeals with the rest of the amount 
of Rs. 40,000/- for which respondents 
1 and 2 only were liable. The amount 
of Rs. 29,000/- deposited in the execut- 
ing court in Delhi on behalf of res- 
pondent 3 was obviously the balance 
due by respondent 3 in respect of his 
liability as the surety for Rs. 40,000/-, 
the appellants having already realised 
Rs. 11,000/- from him. From the order 
of the Tribunal, dated June 29, 1953, 
it is clear that it was made under sec- 
tions 21 and 22 of the Act. That order 
became final and binding on the ap- 
pellants as no appeal provided under 
the Act was ever filed against it by 
them. 

17. Under S. 22 of the Act, it 
is the duty of the Tribunal, where a 
debt is'due from a displaced debtor 
jointly. with another person, to appor- 
tion the liability between them accord- 
ing to the rules. therein laid down: 
Under clause (d) of Section 22, if one 
joint debtor is a displaced person and 
another is not, the sum apportioned to 
the non-displaced person shall not be 
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deemed to be a debt within the mean- 
ing of the Act, and therefore, the cre~ 
ditor may in respect of such a debt 
seek any remedy opentohim inacivil 
court or otherwise. ‘Therefore, the 
appellants had the right to proceed | in 
execution against respondent 3 in res- 
pect of his liability as the surety for 
Rs. 40,000/-. But his liability as such 
surety was co-extensive with the liabi- 
lity of respondents 1 and 2, the prin- 
cipal debtors, and could not exceed 
their liability. This principle is incor- 
. porated in cl. (g) of S. 22, which lays 
down that where the relationship be- 
tween joint debtors is that of princi- 
pal and surety, nothing contained in 
the Act shall prevent the institution 
of a suit for the recovery of the debt 


against the surety, but no decree shall ` 


be passed in such a suit for an amount 
in excess of the amount ‘decreed or 
which can be decreed against the prina 
cipal debtor in accordance with the 
provisions of the Act. 


18. The position is thus clear 
that the appellants could not recover 
any amount from respondent 3 in ex- 
cess of the amount claimable by them 
from respondents 1' and 2. No doubt, 
the Tribunal’s order had declared the 
joint debt to be Rs. 40,000/-, but it 
also provided that respondent 2 had to 
pay that amount in proportion to the 
compensation which she would receive 
under her claim in lieu of the pro- 
perty left by her in Pakistan. The 
amount recoverable from respondent 3 
could not exceed that amount by rea= 
son of S. 22 (g) as also the principle 
that the liability of a surety is co- 

_extensive with that of the principal 
debtor. It has not been the case of the 
appellants during any stage of these 
proceedings that the compensation pay- 
able to respondent 2 has so far been 
fixed or ascertained. So long as that 
has not been done, the extent of the 
liability of respondent 3 as the surety 
also cannot be fixed. In any event, 
since the liability of respondent 2, as 
the principal debtor, has been made 
payable from out of the compensa- 
tion recoverable by her and in pro- 
portion to such compensation, the Tri- 
bunal’s order has superseded the 
decree at least as regards Rs. 40,000/~ 
payable jointly and severally ‘by res- 
pondents 2 and 3 thereunder. Thaf 


order having provided (1): that the’ 


amount recoverable would be in pro- 
vortion to the compensation, and (2) 
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that if would be recovered from that 
compensation, the appellant could nol 
claim Rs. 29,000/- deposited in the 
execution court, nor could that court 
order it to be paid to the appellants. 
any case, so Jong as the compensa- 
tion due to respondent 2 has not been 
ascertained, the appellants’ claim to 
the said amount of Rs. 29 ,000/- was 
premature as the liability of respon- 
dent 3, if any, could not until then be 
ascertained. Further, the order of the 
Ahmedabad court, which on its con- 
firmation by the High Court of Bom- 
bay, became final throws another dif- 
ficulty in the way of the appeHants, 
disabling them from claiming the said 
sum of Rs. 29,000/-. In our view, the 
High Court was right in repelling 
such a claim by the appellants and 
rejecting their appeal That being so, 
the High Court was also right in 
directing rateable distribution of that 
amotnt amongst the. other creditors 
of respondent 3 who are respondents 
in the rest of the appeals before us. 


19. The result is that all the 
seven appeals are dismissed but in the 
circumstances of the case we make no 
order as to costs. 

‘Appeals dismissed; 


AIR 1971 SUPREME COURT 1962 
(V 58 C 404) 


@®rom Madhya Pradesh: AIR 1965 
Madh. Pra. 107) 

K. S. HEGDE D A. N. ) 

GROVER, JJ. i 


Tndranarayan, Appellant v. Roop 
Narayan and another, Respondents. 
_ _ Civil Appeals Nos. 1096 and 109% 
o£ 1969, D/- 7-5-1971. 


(A) Hindu Law — Joint family—~ 
Separation — Presumption that mem- 
bers of Hindu family are joint is 
stronger in case of a father and his 
sons. One who pleads that a member 
has separated himself from the fami- 
ly has to prove it satisfactorily. 

(Para 15) 

“The facts that there was great 
deal of disagreement between the 
father and. the son and that the father 
had threatened to dis-inherit the son 
do not prove the factum of separation. 
Similarly the fact that the son was 


‘now and then expressing that he was 
‘EO/EO/C486/71/CWM/P 
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not interested in his father’s estate 
does not amount to a declaration of 
his intention to separate from the 
family. (Para 25) 

_ (B) Trusts Act (1832), S. 82 — 
Advancement — In the case of trens- 
fer made by a Hindu of his morey 
in a bank to the joint names of him- 
self and his son on the terms that 
it is payable to either himself or 
tthe survivor, the son can successfully 
put forward plea of alvancement im 
his favour if he proves that the tranas- 
fer is genuine and that the father in- 
tended that the money should gc to 
the son exclusively afier his deth. 
AIR 1928 PC 172; AIR 1945 PC 180 
Rel. on. (Paras 21, 22, 23, 24) 


Cases Referred; Chronological Paras 


(1962) AIR 1962 Andh Pra 260 
(V 49) = (1962) 1 Andh WR 
51, D. Nagarajamma v. State 

_ Bank of India Cuttapah 

(1956) AIR 1956 Mad 56 (V 43)= 
68 Mad LW 865, Avis Fitzalan 
Cowdrey v. Imperial Bank of 


22 


India | - 22 
(1949) 1 All ER 92 = 1949 Ch 
278, Young v. Sealey 22 


(1945) AIR 1945 PC 10 (V 32)= 
71 Ind App 197, Pandit Sham- 
bhu Nath Shivpuri v. Pandit 
Pushkar Nath 

(1928) AIR 1928 PC 172 (V 15)= 
ILR 55 Cal 944, Guran Ditta 
v. T. Ram Ditta 23 


M/s. M. V. Paranjpe, K. Rzjen- 
dra Chowdhary and K. R. Chaudhari, 
Advocates, for Appellant (In C. A. 
No. 1096 of1969) and Respondent (In 
C. A. No. 1097 of 1969); Mrs. S. T. 
Desai, Sr. Advocate, (M/s. B. Tatta 
and P. Œ. Bhartari, Advocates, and 
Mr. J. B. Dadachanji, Advocate of 
M/s. J. B. Dadachanji, and Co., ith 
him) for Respondents (in C. A. No. 
1096 of 1969) and Appellants (In C. A. 
No. 1097 of 1969). 


The Judgment of the Court was 
delivered by 


HEGDE, J.:— These appeals arise 
from a partition suit between iwo 
brothers. ‘The plaintiff is the elder 
brother and the Ist defendant is his 
younger brother. The second deien- 
dant is the wife of the ist defendant. 
The plaintiff and the Ist defencant 
are the sons of Dr. Sudarshan Par dit, 
a medical practitioner who praci.sed 
at Indore. Dr. Pandit had ex- 
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tensive practice. He died on April 
6, 1949 leaving behind him ex- 
tensive properties. His wife had died 
in 1918. Dr. Pandit had three daugh- 
ters. We are not concerned with them 
in this case. The contest is mainly 
between the plaintiff and the 1st de- 
fendant. There is also a dispute as 
regards the ownership of a deposit of 
Rs. 50,000/- made by Dr. Pandit in 
the name of the second defendant. 


_ 2 Whe contention of the Ist 
defendant was that the plaintiff had 
separated himself from the rest of the 
family as far back as 1936 and there- 
fore he is not entitled to any share in 
the suit properties. Further he took 
the plea that deposits of Rs. 41,000/- 
in the Bank of Indore and Rs. 50,000/- 
in Binod Mills which stood in the 
name of Dr. Pandit till about the third 
week of March, 1949 had been gifted 
to him. According to him Dr. Pandit 
gifted the four deposits totalling 
Rs. 41,000/- in the Bank of Indore on 
March 25, 1949 and the deposit of 
Rs. 50,000/- in the Binod Mills on 
March 30, 1949. The deposit of 
Rs. 50,000/- made by Dr. Pandit in 
the name of the second defendant was 
claimed by the second defendant as 
her exclusive property. She claimed 
ee amount as a gift from her father- 
in-law. 


3. The properties with which 
we are concerned in this suit have 
been held to be the self-acquired pro- 
perties of Dr. Pandit. That finding 
was not questioned before us. 


4. The trial court dismissed 
the plaintiff's suit on the sole ground 
that he had separated himself from 
his father as far back as 1936 where- 
as the 1st defendant continued to be 
joint with his father. It held that as 
he was separate from his father the 
plaintiff had no right in the proper- 
ties left behind by Dr. Pandit. In ap- 
peal the High Court substantially 
reversed the decree of the trial court. 
fhe High Court came to the conclu- 
sion that there was no evidence to 
show that the plaintiff had separated 
himself: from the family. It also came 
to the conclusion that the deposits of 
Rs. 91,000/- referred to earlier are the 
properties of the joint family and 
hence divisible. But it upheld the 
claim of the Ist defendant in respect 
of a sum of Rs. 25,000/- which had 
been made over to him by his father 
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on March 21, 1949. In respect of the 
deposit of Rs. 50,000/- in the name of 
the second defendant, the High Court 
came. to the conclusion that it was her 
exclusive: property. The ist defen- 
dant has appealed against the High 
Court’s decree to the extent it went 
against him and the plaintiff has ap- 
pealed against the finding of.the High 
Court. that the sum of Rs. 25,000/- 
given to the Ist defendant on March 
21, 1949 is his exclusive property. He 
also challenged the finding of the 
High Court thatthe deposit of Rupees 
50,000/- in the name of the second de- 
fendant is her exclusive property. 
Both the appeals were brought on the 
strength of the certificates issued by 
the High Court 


5. Dr. Pandit originally hailed 
from Jaora, an Indian State, He prac- 
tised at Indore. He had extensive 
practice in Central India. He lost his 
wife in 1918 leaving behind her three 
daughters and two sons. The eldest 
son, the plaintiff in this case was 
hardly 7 years old when his mother 
died and the younger son was three 
years’ old. Dr. Pandit appears to have 
been extremely anxious that his eldest 
son should step into his shoes and 
should become an eminent medical 
practitioner. In 1927, he took the 
plaintiff, when he was hardly 16 years 
old to England and put him to school. 
He gave him liberal allowance in the 
initial stages. It appears from the 
record that he was sending him: an- 
nually about Ib. 300. Unfortunately 
the plaintiff did not make much pro- 
gress in his studies. Dr. Pandit was 
disappointed. The evidence disclo- 
ses that at first hetriedto induce the 
plaintiff to work hard. But the plain- 
tiff showed no progress. . It is clear 
from the correspondence that passed 
between the father and the son that 
the father was feeling that the son 
was not applying himself seriously to 
the studies but the son ‘was feeling 
that he is being goaded to do some< 
thing for which he was not cut out. 
Gradually Dr. Pandit began to adopt 
a stiffer attitude towards the plain- 
tif. He was apprehending that his 
dreams were not coming true, but he 
was not prepared to retrace his steps. 
Evidently he thought that what he 
could not achieve by persuasion, he 
could do by adopting a stiffer atti- 
tude. Thereafter the letters that he 
wrote to the plaintiff were couched in 


‘ed between the father and the 
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rude language. He went on calling 
the plaintiff a waster, one lacking in 
efforts and in short a wholly useless 
character. It is clear from his letters 
that Dr. Pandit was under the impres- 
sion that the plaintiff was lacking in 
efforts and he could make him to put 
in his best by an extra doze of rude- 
ness. Plaintiff's reactions to his 
father’s biting letters was one of bitter- 
ness and hostility. He wrote to his 
father that he was a tyrant and that 
he was lacking in affection. He call- 
ed him a worshipper of Memmon. He 
attributed his failures to his father’s 
unkindness. The correspondence that 
passed. between Dr. Pandit and the 
plaintiff from 1936 to 1940 make a 
very sad reading. There is no doubt 
that: Dr. Pandit was an affectionate 
father. His one all absorbing ambi- 
tion was that his son should excel 

i Things did not work out in the 
way he wanted. But he was not the 
person to reconcile him to the inevi- 
table and chalk out a new path for his 
son. His obsession of making his son 
a good medical practitioner was such 
that he ‘just ignored the realities and 
went on driving the plaintiff to des- 
peration. The plaintiff was an obsti- 
nate type. He was blind to his father’s 
affection. He appears to have been 
unduly touched by his father’s harsh 
words. Possibly because of want of 
parental affection in the formative 
period of life he was insolent, resent- 
ful and insulting to his father. He 
repeatedly wrote to his father that his 
life was blasted by him. There is no 
doubt that the plaintiff was a highly 
sensitive type. He was no less rude 
than his father. 


6. Tt is unnecessary to ile in 
detail to the various letters that pass- 
son 
which have been produced into court. 
In the initial stages Dr. Pandit was 
sending to his son about Ib. 300 a year. 
Later on he cut it down to lb. 200 a 
year. Evidently Dr. Pandit thought 
that if the allowance of his son is cut 
down, he would give more attention 
to his studies. But that circumstance 


‘again appears to have had an adverse 


effect.. The plaintiff was evidently 
unable to make two ends meet with 
the allowance that he was getting. 
From his letters it is clear that there- 
after he was more worried about his 
day to-day living than his studies. He 
began to send cables after cables to 
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his father asking for more remittances 
but the father continued to be strict. 
Obviously Dr. Pandit. was a very 
strong willed man. Cn March 6, 1936, 
Dr. Pandit in his letter (Ex. D-122) to 


` the plaintiff wrote thus: 


"You may réturn you . may nof 
return has nothing to do with me. 
But on your return you cannot stay 
so long as I live in our family and 
wish to disinherit ycu from all your 
claims in future from what little share 
you ae have.” 


. Tt is seen from that [stter 
that “ie plaintiff had asked his tether 
to give him at least an allowance of 
Ib. 4/6 Saweek. In 1936 Dr. Fandit 
made it clear to the plaintiff thet he 
would provide him with funds only 
for three more years to complete his 
studies and thereafter all remittences 
would be stopped. The correspon- 
dence between Dr. Pandit ani the 
plaintiff between 1926 to 1940 show 
that the war of words between the 
father and: the son continued. Zven 
after 1936 the plaintiff made- little 
progress in his studies. In 1942 Dr. 
Pandit wanted the plaintiff to. come 
back from England end for that pur- 
pose he deposited with Thomas Cooke 
and Co., sufficient amount for his pas- 
sage home with instructions to -hem 
not to pay that amount to the Jain- 
tiff but only to provide him with the 
passage. The plaintiff refusec ta 
return to India. Thereafter Dr. Pan- 
dit is said to have stopped remittances 
to the plaintiff. But remittances to 
the plaintiff were made by the 1st de- 
fendant as well. as by his sister Dr. 
Shanti Kamath. There is reascn to 
believe that those remittances were 
made in the names pf the Ist d=fen- 
dant and Dr. Shanti Kamath by Dr. 
Pandit himself. Ultimately the plain- 
tiff came back to India in 194E. At 
that time the Ist defendant was work- 
ing at Kolhapur. The plaintiff dd nof 
go to Indore where his father was 
living but he went to Kolhapur here 
his brother was stationed. Therzafter 
he gotajobin Calcutta-and he went 
to Calcutta. The plaintiffs rel=tion- 
ship with the lst defendant and his 
sisters were extremely cordial æ dis- 
closed by the letters that passet be- 
tween the plaintiff and the 1st d=fen- 
dant and his sisters. When the plain- 
tiff returned to India evidently Dr. 
Pandit was very anxious to meet him 
but he was unwilling to show : his 
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son that he was the first to yield. He 
wanted that the plaintiff should re- 
pent and make amends. The plaintiff 
was too arrogant a person to submit 
to his father. The first defendant, 
evidently at the instance of his father 
tried to induce the plaintiff to’ meet 
his father. He wrote to him to say 
that mistakes had been made by both 
sides and the time has come for both 
of them to forget the past. But the 
plaintiff was not sure that his father 
had softened. He wanted to be satis- 
fied that his father had in fact repent- 
ed for his folly. When things stood 
thus Dr. Pandit fell ill with an attack 
of cancer of the lungs. He was shift- 
ed to Bombay for treatment in Fe- 
bruary 1949. The ist defendant in- 
formed this fact to the plaintiff. The 
plaintiff took leave and went to Bom- 
bay and was by the side of his father 
till his father was in Bombay. In the 
middle of March 1949, the Doctors at 
Bombay advised the relations of Dr. 
Pandit that his end was near and it 
was best that they shifted him to In- 
dore. Dr. Pandit was removed to 
Indore on March 14, 1949. The plain- 
tiff, the Ist defendant and the other 
relations of Dr. Pandit went along 
with him. The plaintiff remained in 
Indore till about the last week of: 
March and then returned to Calcutta. 
The condition of Dr. Pandit deterio- 
rated day by day and he passed away 
on the early morning of April 6, 1949. 
The High Court was of the opinion 
that when the plaintiff was at Indore 
during the illness of his father he was 
treated as the paraiah of the family 
and it was because of that reason he 
did not come back to Indore after the 
death of his father. 


8. At Indore Dr. Pandit re- 
mained in a Nursing Home till his 
death. Before proceeding to set out 
what happened at Indore between the 
14th of March and 6th of April, 1949, 
it is necessary to refer to ons circum- 
stance. On February 21, 1949, Dr. 
Pandit executed a Will and registered 
the same at Indore (Ex. P-13) under 
which he bequeathed to each of his 
daughters Rs. 60,000/- and the resł- 
due to the lst defendant. There is 
evidence to show that ever since he 
executed the will, Dr. Pandit was un- 
easy in mind and repenting. He was 
anxious to revoke that Will. When he 
was in Bombay he got -a revocation 
deed prepared by a solicitor and exe- 


' fendant. 
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cuted it. He was not prepared to 
leave it unregistered. He insisted that 
it should be registered and it was 
registered. This conduct of his shows 
that despite the fact that he was whol- 
Iy dissatisfied with the conduct of the. 
: plaintiff, he was not prepared to cut 

him off. This shows the innate affec- 
tion of Dr. Pandit to his obstinate and 
wayward son, despite his seeming 
hostility towards him. The ist defen- 
dant’s explanation that the Will in 
question was brought about by the 
father-in-law of one of the widowed 
daughters of Dr. Pandit has not been 
accepted by the High Court nor are 
we convinced about it. 


9. After Dr. Pandit was shift- 
ed to Indore many things happened in 
quick succession. Everybody knew 
that Dr. Pandit’s end was near.. ‘His 
condition was deteriorating day by 
day. Medical evidence adduced in the 
ease shows that there’ was gradual 
deterioration in the physical as well as 
in the mental condition of Dr. Pandit. 
R. D. Joshi (D. W. 8) owed Dr. Pan- 
dit a sum of Rs. 25,000/-.. It is said 
that Dr. Pandit wanted Joshi to return 
that money. On the 21st March, 1949 
Joshi gave him a cheque for Rupees 
25,000/-. That cheque was sent to 
the Bank of Indore for being cashed 
and credited to the account of Dr. 
Pandit. On the same day Dr. Pandit 
issued a cheque for Rs. 25,000/- in 
favour of the ist defendant. On that 
very day the first defendant opened 
an account in the Bank of Indore and 
credited the amount covered by the 
cheque into his account and thereafter 
on that day itself he issued a cheque 
for Rs. 15,000/- to R. D. Joshi. 


, 19. Dr. Pandit A four dÉ- 
ferent fixed deposits covering a sum 
of Rs 41,000/- in the Bank of Indore. 
On March 25, 1949, it is said that Dr. 
Pandit wrote to the Bank of Indore to 
transfer all those fixed deposits to the 
joint names of himself and the ist de- 
We were told that that 
direction was carried out. Dr. Pandit 
had a fixed deposit of Rs. 50,000/- in 
the Binod Mills Ltd. A letter was said 
to have been sent to the said Mills by 
Dr. Pandit on March 30, 1949 request- 
ing the Mills to transfer the fixed de- 
posit to the joint names of Dr. Pandit 
and the ist defendant. 

11. In 1948, Nawab of Jaora 
gave to Dr. Pandit who was his fami- 
dy physician a sum of Rupees one 
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Takh. Out of that sum he deposited 
a sum of Rs. 50,000/- in the name of 
his daughter-in-law. the second de- 
fendant and the balance of Rupees 
50,000/-, he deposited in his own name. 
According to the evidence of the 
second defendant, she had accompani- 
ed her father-in-law to Jaora when 
the amount in question was received. 
After the receipt of the amount her 
father-in-law gave her Rs. 50,000/- 
but she left that amount with him 
requesting him to invest the same. 
Accordingly Dr. Pandit deposited that 
sum in her name and informed her 
about that fact by means of a letter 
and sometime thereafter when he wenti 
to Kolhapur, he gave that deposit 
receipt to her. 


- 42. After the death of Dr. 
Pandit, Ist defendant wrote several 
letters to the plaintiff informing hi 

about the state of affairs at Indore. 
He wrote to him. about the various 
details connected with the affairs of 
the household but he did not inform 
him about the transfer of the deposits 
mentioned earlier. From those letters 
it is clear that the Ist defendant was 
keeping his- brother informed about 
the family affairs. It appears that 
sometime after the death of his father, 
the plaintiff came to know that the Ist 
defendant was claiming that his father 
had left a Will bequeathing all his 
properties to him. it is likely that 
this information was given to him by 
his brother-in-law Kamath who was 
also stationed at Calcutta. The plain- 
tiff was quite indifferent about the 
matter. At that stage his mood was 
such that he did not care to have 
even a “brass-button” from his 
father’s estate. But yet he was curi- 
ous to know whether in fact his father 
had left a Will. In about the end of 
May 1949, the ist defendant. sent a 
copy of the alleged Will to the plain- 
tiff but the plaintiff was anxious to 
see the original Will. Evidently with 
the lapse of time, the plaintiff began 
to take more interest in his father’s 
estate. In June 1949, the 1st defen- 
dant and the second defendant went 
to Calcutta and showed to the plain- 
tiff the Will alleged to have been exe- 
cuted by Dr. Pandit. . The Ist defen- 
dant was insistent that .the plaintiff 


. should execute a deed of relinquish- 


ment but the plaintiff refused to walk 
into the trap. On April 4, 1950, the 
plaintiff caused a lawyer’s notice to be 
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issued to the ist defendant requiring 
him either to get the alleged Wil of 
his father probated or refer the 
matter to the arbitration of some dis- 
interested person. To this notic2 the 
Ist defendant caused a reply o be 
sent on May 10, 1950. The matzrial 
portion of that reply reads thus: 


“My client firmly relies on the 
Will made by his father. The orginal 
document has been inspected by Mr. 
I. N. Pandit. He has had opportunity 
of satisfying himself that the Will 
bears the signature of the lat2 Dr. 
Pandit. It is attested by respec-able 
persons who could have no motive in 
conspiring to benefit my client. Under 
the circumstances the effort in your 
letter to throw doubt on the gerwine- 
ness of the Will has no point. The 
Tate Dr. Pandit dealt with his cash 
and the Bank account subsequert to 
the making of the Will and consis- 
tently with his intention to exclude 
Mr. I. N. Pandit which is writ Large 
on the document.” 


13. It is necessary to notice 
that in May 1950 i. e. about a year 
after the death of Dr. Pandi, the 
stand taken by the Ist defendant was 
that he was entitled to the 2ntire 
estate left by Dr. Pandit because of 
the Will left by Dr. Pandit. Ir the 
registered reply notice, there is no re- 
ference to the separation of the plain- 
tiff from the family; nor is ther= any 
reference to the gifts later on put 
forward by the Ist defendant, 


14. The plaintiff filed the suit 
from which these app2als arise on April 
"12,1951. The ist defendant filed his 
written statement on Septembz2r 16, 
1951. In this written statement, here 
fs no reference to the Will left k7 Dr. 
Pandit. The alleged will completely 
disappeared from the scene. Cm the 
other hand the Ist defendant tock the 
plea that the plaintiff is not entitled tc 
any share in the properties left by Dr 
Pandit as he had separated h-nselft 
from Dr. Pandit as far back as 1936. 
The other plea taken up by him was that 
by transferring the fixed deposits that. 
were standing in Dr. Pandit’s name tc 
the joint names of Dr. Pandit anc 
himself Dr. Pandit made a gift 2f the 
amounts covered by those deposits tc 
him and therefore he is exclusively 
entitled to those amounts. The seconc 
defendant claimed that the ceposit 
made by her father-in-law im her 
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‘ly, the family need possess 
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name was a gift to her. At this stage 
we may mention that the alleged Will 
of Dr. Pandit was not produced into 
Court. As seen earlier in his reply to 
the registered notice the Ist defsen- 
dant had asserted that the Will had 
been signed by Dr. Pandit and attest- 
ed by respectable witnesses. But 
when cross-examined about that Will 
the Ist defendant first stated that it 
was only a draft. When pressed further 


he stated that it was pencil draft with 


numerous erasions but all the same 
signed by Dr. Pandit and attested by 
respectable witnesses. There is hard- 
ly any doubt that the story of the Will 
is a faked one. It was evidently a 
ruse to get a relinquishment deed 
from the plaintiff who was at one 
time indifferent about nissharein his 
father’s estate. But the story of the 
said Will has great significance when 
we come to examine the defence put up 
the Ist defendant. 


15. The first question that has 
to be decided is whether there was a 
separation between the plaintiff and 
the members of his family. The plea 
taken in the written statement is a 
somewhat curious one. 
allegation that the plaintif had 
separated from his family. On the 
other hand what was pleaded is that 
the plaintiff had separated from his 
father. No members of a Hindu fami- 
ly can separate himself from one 
member of the family and remain 
joint with others. He is either a 
member of the joint family or he is 
not. He cannot be joint with some 
and separate from others. It is true 
that for the existence of a joint fami- 
no pro- 
perty. The chord that knits the 
members of the family together is not 
property but the relationship. There 
is no gainsaying the fact that Dr. 
Pandit and his sons were members of 
a joint family though that family as 
such possessed no property. All pro- 
perties possessed by Dr. Pandit were 
his self-acquired properties. We agree 
with the finding of the High Court 
that there was no separation between 


There is no 


_the plaintiff and his family. The law 


presumes that the members of a Hindu 
family are joint. That presumption 
will be stronger in the case of a father 
and his sons. It is for the party who 
pleads that a member of a family has 
separated himself from the family to 
prove it satisfactorily. There is not an 


" evidence. 
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threatened to dis-in- 





outbursts. We have earlier seen that 
in the reply notice sent on -behalf 
of the Ist defendant there is not even 
a whisper of the plaintiff’s separation 
from the family. Therefore the plea 
. of the 1st defendant that the plaintiff 
had separated from the family is clear- 
ly an afterthought. It is based on no 
To prove that the plaintiff 
had separated himself from the fami- 
ly, reliance was placed on the testi- 
mony of Col. Madhav. His evidence 
is too vague and too slender to found 
a case of separation. All that he says 
in his deposition is: ; 

“T was at Kolhapur about a month 
at that time He said about the 
finance of his ‘younger son’s frame 
business. I do not know the details 
but I gathered that whatever he 
possessed he was going to make in the 
joint name of himself and his. younger 
son.” : o 

16. -Even if we accept the evi- 
dence of this witness as reliable, it is 
much too- vague and inconclusive. Fur- 
ther it does not bear on the question of 
separation. $ 

17. ` Now coming to the ques- 
tHon of gifts, it is necessary to remem- 
ber the fact that in February 1949, Dr. 
Pandit did make a Will but within six 
days after making that Will, he revok- 
ed the same. Dr. Pandit was a high- 
ly educated man. He had the assist- 
ance of influential friends. He had 
even the assistance of a solicitor at 
Bombay. He knew that his end was 
near but yet he did - not choose to 
‘make a Will These circumstances 
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generally speaking militate against the 
plea of gifts put forward by the 1st 
defendant. Further as seen earlier in 
the registered reply notice sent on be- 
half of the 1st defendant, there is no 
reference to -these gifts. Therefore 
the evidence relating to those gifts 
vn have to be examined very close- 
y. : 


18. Lef us first take up the 
alleged gift of Rs. 41,000/-. We have 
earlier seen that Dr. Pandit had four 
fixed deposits in the Bank of Indore. 


‘The first defendant’s case is that on 


March -25, 1949, with the intention of 
gifting the amounts covered by those 
deposits, Dr. Pandit ` instructed the 
bank to transfer the deposits to their 
foint names. thereby making it possi- 
ble to realise the amounts when they 
become due by either of them or by 
the survivor. The evidence relating to 
the letter said to have been sent by 
Dr. Pandit to the bank is somewhat 
suspicious. Medical evidence shows 
that Dr. Pandit was mostly un- 
conscious during the last. days of his 
life. It appears that the secondaries 
had affected his brain. Dr. Akbarali 
deposed that some days after his re- 
turn from Bombay Dr. Pandit was 
found eating cotton-wool in the bath- 
room, It may be as elicited from Dr. 
Akbarali that on some day he might 
have been conscious. Under these 


_ circumstances, we have to examine 


the evidence relating to transfer of de- 
posits with great deal of caution. The 
evidence relating to transfer of de- 
posits had not been examined by the 
trial Court.- The trial Court dismiss- 
ed the plaintiffs suit solely on the 
ground that he had separated himself 
from the family. ` After carefully exa- 
mining the evidence bearing on the 
point, the High Court has not found 
it possible to accept the ist defen- 
dant’s case. as regards the gift of 


‘Rs. 41,000/-. ` The request by Dr. Pan- 


dit to` transfer the deposits in the 
Bank of Indore was said to have been 
made on March 25, 1949. The main 
witness examined to prove the letter 
said to have been sent by Dr. Pandit 
is R. D. Joshi- (D. W. 8). According to 


‘him he wrote the letter in question. 


His- version is that he had been to the 
Nursing Home in which Dr. Pandit 
was on March 21, 1949 in connection 
with the payment of the amount due 
from him to Dr. Pandit and it was on 
that occasion he under instructions 
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from Dr. Pandit wrote out that letter 
and after getting it signed by hina, it 
was delivered at the bank. According 
to him that letter was sent on March 
21, 1949. He goes further and says 
that after the 21st of March, he did 
not go to the Nursing Home nor did 
he see Dr. Pandit. The original setter 
that was alleged to have been sert to 
the bank: of Indore is not forthcorcing. 
Its genuineness is sought to be proved 


by the testimony of R. D. Joshi the ` 


Accountant of the bank and its 
General Manager. The version sven 
by the General Manager of the kank 
is that after receiving summons from 
Court, he picked out the letter and 
kept it in safe custody but he says 
that from safe custody the letter has 
disappeared. This is somewhat sur- 
prising. R. D. Joshi’s evidence throws 
- a great deal of doubt on the gen-sine- 
ness of the letter. The letter referred 
to by R. D. Joshi is purported to have 
been sent to the bank on the 21st 
March. But the copy of the ketter 
that was produced before the Court 
bears the date 25th March. There is 
no explanation for this discrepancy. 


19. In view of the eviden of 
the bank officials, the High Court ac- 
cepted the ist defendant’s version that 
Dr. Pandit did send a letter to the 
bank on March 25, 1949 asking the 
bank to transfer the deposits to the 
foint names of himself and the ist 
defendant but all the same it came to 
the conclusion . that the evidence on 
record is not sufficient to show that 
Dr. Pandit wanted to make a gft of 
the amount covered by those deposits 
to the Ist defendant. We. are uzable 
to agree with the High Court that the 
evidence adduced in this case is satis- 
factory enough to prove that Dr. Pan- 
dit had sent any letter to the bark on 


.. March 25, as alleged by the Ist 
defendant. 
20. Assuming that Dr. Pendit 


had sent the letter in question yet 
from the evidence on record, we are 
unable to come to the conclusion that 
by doing so Dr. Pandit intend=d to 
make a gift of- the amounts in ues- 
tion to the lst defendant. The Ist 
defendant has not taken a cons‘stent 
stand as regards the alleged gifts. In 
the registered reply sent, as seen 
earlier, there was no reference to 
these gifts. In the written statement 
the case taken is one of gifts but the 
case pleaded in Court is one oč ad- 
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vaneement. [The distinction between 
gift, benami and advancement has not 
been clearly borne in mind by the 
High Court. 

21. The transfer with which 
we are concerned in this case cannot 
be gift because Dr. Pandit continued 
to be the owner of the amounts in 
question till his death. There is no 
presumption of advancement in this 
country but yet if there had been 
satisfactory evidence to show that the 
transfers in question are genuine and 
further that Dr. Pandit intended that 
the amounts in question should go to 
the 1st defendant exclusively after his 
death, we would have held that the 
advancement put -forward had been 
satisfactorily proved and the presump- 


tion rebutted. 


_ 22 Tt was for the Ist defen- 
dant to establish that there was a 
general intention on the part. of Dr. 
Pandit to benefit him and in pursu- 
ance of that intention he transferred 
the deposits to the joint names of 
himself and the ist defendant. If he 
had proved those facts, he would have 
made good his plea — see Young 
v. Sealey, (1949) f All ER 92; Mrs. 
Avis Fitzalan Cowdrey v. Imperial 
Bank of India, AIR 1956 Mad 56; D. 
Nagarajamma v. State Bank of India, 
Cuttapah, AIR 1962 Andh-Pra 260. 


23. In Guran Ditta v. Ram 
Ditta, ILR 55 Cal 944 = (AIR 1928 
PC 172), the Judicial Committee held 
that the deposit made by a Hindu of 
his money in a in the joint 
names of himself and his wife, and on 
the terms that it is to be payable to 
either or the survivor, does not on his 
death constitute a gift by him to his 
wife. There is a resulting trust in his 
favour in the absence of proof of a 
contrary intention, . there being in 
India no presumption of an intended 
advancement in favour of a wife. The 
same view was expressed by the Judi- 
cial Committee in Pandit Shambhu 
Nath Shivpuri v. Pandit Pushkar 
Nath,-71 Ind App 197 = (AIR 1945 
PC 10). f ; 

24. But the difficulty in this 
case is firstly that there is no satis- 


factory proof of the alleged letter sent} - 


by Dr. Pandit to the Bank of Indore. 
Secondly there is no evidence of the 


‘general intention on the part of Dr. 


Pandit to give those amounts exclu- 
sively to the lst defendant. In the 
letter said to have been sent, by Dr. 


` dit bearing his signature. 
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Pandit to the bank all that is said is 
that he wanted to put the amount in 
the joint names of himself and the 
ist defendant as he was seriously ill: 


` There is nothing in that letter to 


show that he intended to make over 
that amount to the Ist defendant. As 
noticed earlier Dr. Pandit. was in his 
death bed. Therefore he might have 
thought it prudent to transfer the de- 
posits to the joint names of himself 
and the Ist defendant to facilitate 
collection. That being so we are un- 
able to uphold the plea of the Ist 
defendant regarding those deposits. 


25. Now coming to the deposit 


‘fin the Binod Mills Ltd., the letter said 


to have been sent by Dr. Pandit has 
been produced in this case but the 
contention of the plaintiff is that the 
Jetter in question must have been typ- 
ed on a blank letter-head of Dr. Pan- 
There is 
some basis for this contention. The 
plaintiff has been able to produce two 
‘blank letter-heads of Dr. Pandit bear- 
ing his signatures. ‘There is reason to 
think-that Dr. Pandit was signing on 
blank letter-heads for one reason or 
the other. The signature that is 
found on the Jetter sent to Binod 


Mills Ltd. shows that the pie ba 


hand was firm and not shaky. T 


. letter is said to have been sent on 


30th March, Dr. 


30th March 1949, hardly six days be- 
fore Dr. Pandit’s death. The medical 
evidence shows that at about that 
time Dr. Pandit was passing through 
critical days. At this juncture it is 
necessary to recall the fact that when 
Dr. Pandit sent the cheque given to 
him by R. D. Joshi on March 21, 1949, 
after endorsing the same to the -bank 
along with his cheque to defendant 
No. 1, the Manager not being sure of 
the genuineness of those signatures as 
they appeared to have been made by 
a shaky hand sent his assistant to the 
Nursing Home to find out from Dr. 
Pandit as to whether those signatures 
were his. Dr. Pandit’s hands could 
not have become more firm nine days 
after the 21st of March. We have 
seen the signature on the Tetter said 
to have been sent by Dr. Pandit to the 

Binod Mills on the 30th of March. It 
appears to have been made by a per- 
fectly firm hand. Further as seen 
from the medical evidence Dr: Pan- 
dit’s mental condition was likely to 
have been far from satisfactory on 
Akbarali deposed 


<- Name. 
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that he would be surprised that if 
someone told him that Dr. Pandi 
signed any paper during the week þe- 

fore he died. Hence we are unable to 
pronounce in favour of the genuine- 
ness of that letter. Even’ if we had 
come to the conclusion that the letter 
is genuine it affords no evidence of 
the fact that Dr. Pandit wanted to 
make over the deposit to the 1st defen- 
dant. ‘The letter says that the trans- 
fer to joint names is desired because 
of Dr. Pandit’s illness. Hence the 
case as regards the alleged transfer of 
the deposit in ‘question does not stand: 
on a better footing than that relating 
to the transfer of the deposits in the 
bank of Indore. 


26. Now coming to the ae 
filed by the plaintiff, we shall first 
take up the cheque issued by Dr. Pan- . 
dit to the 1st defendant on March 21, 
1949. There is no doubt as regards 
the genuineness of that cheque. There 
is reliable evidence to show that on 
that day Dr. Pandit was quite consci- 
ous. The circumstances under which 
the transfer was made clearly indicate 
that Dr. Pandit wanted to give that 
amount to the Ist defendant. The 
High Court has come to the conclu- 
sion that it was a gift by Dr. Pandit 
to his son. The surrounding circum- 
stances of the case to which reference 
has been made earlier support that con~ 
clusion. There is nothing surprising 
if Dr. Pandit wanted to give a sum of 
Rs. 25,000/- to his son who has been 
very helpful to him. 


27. So far as the deposit in the 
name of the second defendant is con- 
cerned, the High Courts finding in 
our opinion is unassailable. It is clear 
from the evidence that Dr. Pandit was 
very fond of his daughter-in-law. The 
evidence of the second defendant has 
been believed by the High Court. Out 
of the amount received from the 
Nawab of Jaora, Dr. Pandit deposited 
Rs. 50,000/- in own name and 
Rs. 50,000/- in his daughter-in-law’s 
Thereafter he wrote to her 
that he has made the. deposit in ques- 
tion. Subsequently he handed over 
the deposit receipt to his daughter-in~ 
law. All these circumstances show 
that Dr. Pandit wanted to give that 
money. to his daughter-in-law for 
whom he had great affection. The 
evidence of the second defendant thaf 
her father-in-law had made a presenti 
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of Rs. 50,000/- to her is clearly ac22pt- 
able. 


28. There was some coztro- 
versy in the High Court as regards 
the jewels but all that the plairtiff’s 
Counsel wanted us was to correct an 
erroneous statement of fact ir the 
fludgment of the High Court to the 
effect that the second defendant had 
filed a list of jewels that were sven 
to her. Beyond that no other change 
in the judgment of the High Court 
was sought. It is admitted: tha: the 
second defendant had not filed any 
list of the jewels given to her. Sub- 
fect to this correciion, the: High 
Court’s decision on this point is 
affirmed. 

29. Tt was urged on behalf of 
the plaintiff that he had been kepi. out 
of the estate of his father for over 22 
- years and therefore we may direct the 
Ist defendant who is now in. pcsses- 
sion of the properties as Court rec=iver 
to pay to him at least half the zash 
amount that was there at the tima of 
Dr. Pandit’s death This request 
appears to us to be a reasonable one. 
It is not necessary to determine at this 
stage the exact: cash amount that was 
there at the time of the death of Dr. 
Pandit. Suffice it if we direct the 1st 
defendant as receiver either to trans- 
fer the fixed deposits of the valua of 
Rs. 50,000/- or to pay to the plaiatift 
a sum of Rs. 50,000/- within a month 
from this date. This sum will be ad- 
fusted at the time of the final decree. 

30. In the result both =hnese 
appeals fail and they are dismissed. 
Under the circumstances of the zase 
we direct the parties to bear their own 
costs in this Court. 

Appeals dismissed, 
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(A) Constitution of India, Art. 133 
— Appellate jurisdiction of Supreme 
Court in Civil matters — Interfer- 
ence with findings of fact — Where 
there is a concurrent finding of the 
lower Courts that the defendant had 
received certain loan from the plain- 
tiff on a particular date and the dis- 
pute as to that is not raised before the 
High Court, the party cannot revive 
that question in the Supreme Court 
by taking advantage of some error in 
the judgment of the Triai Court. 
(Para 19) 
(B) Constitution of India, Art. 133 
— Appellate jurisdiction of Supreme 
Court in Civil. matters — New plea 
— Where the trial Court as well as 
the High Court has refused the party 
to raise the question regarding the bar 
of S. 32 of the Madhya Pradesh Pub: 
lic Trusts Act, 1951 on the ground that 
such question was nof put in issue, 
the Supreme Court will not allow the 


‘party to raise that question in appeal 


under Art. 133 of the Constitution. 
(Para 20) 
(C) Constitution of India, Art.133 
= Appellate jurisdiction of Supreme 
Court — New plea — Where in a suit 
for recovery of loan a dispute regard- 
ing the amount of interest due to the 
plaintiff is not raised by the defendant 
in the High Court, the defendant can- 
not raise a plea in the Supreme Court 
that the plaintiff had not complied 


-with the provisions of S. 3 (b) of the 


C. P. and Berar Money Lenders Act 
(13 of 1934) and as such he is entitled 
fo the benefit of S. 7 (c) of that Act. 
(X-Ref:C. P. and Berar Money Len- 
ders Act (13 of 1934), S. 3 (b)—X-Refs 
S. 7 9) — (Para 22) 
Mr. Bishan Narain, Senior Advo- 
cate, (Mr. D. N. Mishra Advocate, and 
Mr. B. Datta, Advocate for M/s. J. B. 
Dadachanji and Co., with him), for 
Appellant; M/s. S. W, Desai and W. S. 
Barlingay, Senior Advocates, (M/s. 
Ganpat Rai and J.-N. Thakur Advo- 
cates with them), for Respondent. 


The Judgment of the Court was 
delivered by 
_  VAIDIALINGAM, J.: The defen- ; 
dant appellant, in this appeal, by certi- 
ficate, challenges the judgment and - 
decree dated October 18, 1960 of the 
Madhya Pradesh High Court in First 
Appeal No. 71 of 1957 reversing the 
decree of the trial Court. 
The circumstances leading 


up to the institution of the suit on 
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September 4, 1952 by the respon- 
dents, dut of which these proceedings 
arise may be stated: The respondents 
instituted Civil Suit No. 7-B of 1955 in 
.the Court: of the Additional District 
Judge, Raipur, against the appellant 
for recovery of a sum of Rs. 55618/10/- 
comprised of Rs. -46900/- as principal 
and Rs. 8718/10/- in respect of interest 
on the said amount. The plaint. alle- 
gations are briefly. as follows: 


' 3 The plaintiff isa banker and 
money Tender and the defendant is a 
merchant. - Early in October, 1949, the 
appellant who. was building a cinema 
house and wanted to equip the same 
with necessary furniture and machi- 
nery for the purpose of conducting 
cinema shows, approached the respon- 


dent for a loan to enable him to com- - 


plete the work. The respondent agreed 
to give a loan up to Rs. 50,000/-. Ac- 
cordingly from October 4, 1949 to 


September 20, 1950 on different dates: 
he advanced various amounts totalling - 


Rs. 46900/-. Details of the dates and 
the amounts so- advanced were all 
given in the schedule to the plaint. 
In particular, according to the plain- 
tiff, he lent Rs. 900/- on September 26, 
1950. No repayments had been made 
by the defendant in spite of demands. 
Accordingly, the suit was instituted 
for the recovery of the amount, men- 
tioned earlier. l 


A The defendant fin 
written statement dated June30, 1953 
pleaded as . follows: He admitted 
having taken a loan . of- Rs. 46000/-, 
but denied having received Rs. 900/- 
on September 26, 1950 as alleged by 
the plaintiff. He pleaded that a part- 


nership had -beén entered into be-' 
plaintiff and . 


tween himself, 
one Shambhu 


the 
‘Dayal: Shukla on 
October , 4, 1949... He. .- referred 
to some of the ‘clauses 
partnership deed, - particularly -Cl. 10. 
The partnership was for the purpose 
of exhibiting cinema films in the 
building concerned. The partnership 
was to pay rent for his building at 
_Rs. 2125/-. According to the terms of 
the partnership deed the plaintiff was 
- to appropriate towards the loan the 
. Share of profits of the defendant in 
_ the partnership as well as the month- 
ly rent payable by the partnership to 
him. The partnership continued. till 
March 22, 1953 and no accounts of the 
partnership had been taken. There- 


ae 


in the: 
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fore, it was impossible fo determine 
the profits that have acerued to bis 
share as well as the credit that should 
have been made in his favour in res~ 
pect of the rent of the building. Tak- 
ing into account his share of profits 
and the:rents payable to him, the 
plaintiffs claim should be deemed to 
have been fully satisfied. The -loan 
was advanced by the plaintiff to the 
defendant as a partner under the part- 
nership deed and as the loan has to be 
adjusted in the manner referred to in 
the said deed, the suit for recovery 
of the Ioan is not’ maintainable. In 
any event, as the correct picture re- 
garding the credit of the share of pro- 
fit and the rent due to the defendan# 
will be available only on accounts be- 
ing taken, the plaintiff's remedy was 
to file a suit for dissolution of partner- 
ship and for taking accounts. The 
amount of interest claimed by the 
plaintiff was erroneous and the correct. 
amount ‘would be only Rs. 3098/14/9. 


The plaintiff filed on Sep- 


5. - 
tember 25, 1953 an application for the 


amendment of the plaint. The amend- 


.ment sought was for introducing an 


averment to the effect that the amount 
sued upon was loan advanced to the 


‘defendant and that it had nothing to 


do with the partnership. Clause 10 of 
the partnership agreement only indi- 
cated one mode by which the plaintiff 
was enabled to recover his dues. As 
the partnership- business:. was running 
at a loss, there was no question of the 
defendant having got any profits as 


and for his share and no credits have 


been made for rent. Tt is séen that 
the Court by its order dated Novem- 
ber 28, 1953 permitted this amend- 
ment:to.be carried out in the plaint. 

6. The defendant in turn ap- 
plied for amendment of the written 
statement on April 16, 1956. He 
wanted ‘to amend the. written state- 
ment in two respects: (1) by pleading 
that the moneys advanced from time 
to time by the plaintiff belonged to 
Dudhadhari Math of which the plain- 
tiff was the sole Mahant and hence he 
was not entitled to file the suit and 


_(2) that the said Math was a Public 
Religious Endowment and it not hav- 


ing been registered under the Madhya 
Pradesh Public Trusts Act, 1951 (Act 
30 of 1951) the suit is barred under 
Section: 32 of the said Act. 

4%. ` The plaintiff opposed the 
amendment asked for. but it is seen 
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that on May 2, 1956 the written state- 
ment has been permitted to be amend- 


ed only to the effect that the amount. 


advanced belonged to the Math of 
` which the plaintiff is the Mahant. and 
the latter is not entitled to maintain 
the suit. This has been incorpozated 
in Paragraph 13 of the written state- 
- ment. 


8. The findings of the trial 
Court are as follows: “The amounts 
advanced by the plaintiff were from 
and out of the assets of the Matk and 
not from his separate property. Even 
though the moneys belonged te the 
Math, the plaintiff being the Shebait 
or Mahant has got the right to sue and 
therefore the suit was maintairable. 
In dealing with this aspect, the trial 
Court had made certain observetions 
to the effect that the Math in question 
is a Public Religious Endowment. Be- 
tween October 4, 1943 and June 20, 
1950, the plaintiff has advanced a sum 
of Rs. 46 .900/- as stated in the plaint. 
The plea of the defendant that he has 
not received the sum of Rs. 900,- on 
September 26, 1950 is not true. The 
interest due to the plaintiff, according 
to the Katmiti system is only Rs. 7981/ 
8/~ and not Rs. 8718/10/- as mentioned 
in the plaint. The amounts wer2 ad- 
vanced by the plaintiff as per the 
partnership deed on October 4, 1959 
to the defendant as a partner. 
Clause 10 of the partnership azree- 
ment provides for the manner of dis- 
charge of the defendant’s liability. But 
without going into. the accounts o£ the 
partnership and  aszertaining their 
rights and liabilities inter se, it cannot 
. be satisfactorily adjudicated in the 


`. present suit whether the entire debt 


or any portion of the debt has been 
satisfied. The proper remedy of the 
plaintiff was to render the accounts 
of the partnership for the pericd he 
was incharge and to bring a sui for 
dissolution of the partnership anid for 
taking . accounts. Clause 10 of the 
partnership agreement clearly indicates 
that the suit as laid by the pleintiff 
fs not maintainable. The present suit, 
though not barred under Section 69 of 
the Partnership Act is barred under 
Clause 10 of the partnership agree- 
ment Ex. P. 1. The  pleintiff 
fs a registered money lender ard he 
has not kept proper accounts =s re- 
quired under Section 3 (1) (a) o the 
Central Provinces and Berar Money- 
Lenders Act, 1934 (Act No. 13 of 


- dant has not earned any profits. 
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1934). The plaintiff has not complied 
with the provisions of Section 3 (1) 
{a) and has complied with the provi- 
sions of Section 3 (1) (b) of the said 
Act for only one year. Regarding the 
applicability of Section 32 (1) of the 
Madhya Pradesh Public. Trusts Act, 
1951, the defendant has not raised the 
plea of want of registration of the 
Math in the written statement and the 
said point has not been put in issue 
and hence Section 32 (1) is no bar, 
Though almost all the findings were 
in favour of. the plaintiff inasmuch as 
it was held that the plaintiff’s remedy 
was to file a suit for dissolution of 
partnership and accounts, the trial 
Court dismissed the suit: 


9. On appeal by the plaintiff, 
the High Court recorded the following 
findings. The total amount advanced 
by the plaintiff is Rs. 46,900/-. No re- 
payments have been made by the 
defendant and the evidence of the 
Plaintiff as P. W. 2 and of Shambhu 
Dayal Shukla establishes that the 
partnership had not been making any 
profit from January 1, 1950 to Febru- 
ary 23, 1953 and as such the ges 

e 
said evidence also shows that as there 
were no profits, no credit for rent has 
been made in favour of the defen- 
dant. As such no adjustment could 
have been made by the plaintiff, under 
Clause 10 towards the loan transac~ 
tion. Clause 10 of Ex. P. 1 is not a 
bar to the maintainability of the suit. 
The loan advanced by the plaintiff to 
the defendant was not one from one 
partner to another but in their indi- 
vidual capacity, which had no relation 
to the partnership arrangement which 
was confined only to the business of 
showing films in the cinema building. 
The partnership had no interest in the 
loan ‘transactions between the plaintiff 
and the defendant and it did not form 
part of either the capital or asset of 
the partnership. The view of the trial 
Court that the amount advanced by 
the plaintiff belonged to the Dudha- 
dhari Math was erroneous and the said 
finding by the trial Court is based on 
no evidence whatsoever. Similarly, 
the observations of the trial Court 
that the said Math was a Public Reli- 
gious Endowment was also without 
any evidence. In fact that question 
did not arise for consideration. The 
total amount due to the plaintiff on 
the date of the suit was Rs. 46,900/- 
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as principal plus Rs. 7981/8/- as in- 
terest. On these findings the High 
Court reversed the judgment of the 
trial Court and in turn decreed the 
plaintiffs suit for Rs. 54,881/8/- pay- 
able with interest at 6 % per annum 
pon the date of the suit till realisa- 
on. 


10. The first contention of Mr. 
Bishan Narain, Tearned counsel for the 
appellant, is that the suit is not main- 
tainable as the amounts have been ad- 
vanced by the plaintiff as a partner to 
the defendant as a partner under the 
partnership deed Ex. P. 1. The pro- 
per remedy as pointed out by the trial 
Court, is for the plaintiff to file a‘ suit 
for dissolution of partnership and for 
taking accounts. The counsel further 
pointed out that such a suit (Suit 
No. 6-A/1959) has been instituted by 
the plaintiff herein and a preliminary 
decree has been passed on, December 
24, 1969 by the Second Civil Judge, 
Ist Class, Raipur. A final decree has 
also been passed on June 20, 1970. 
The respondent has filed civil "appeal 
No. 5-A of 1970 and Civili Appeal 
No. 29-A of 1970 against the prelimi- 
nary and final decree and the appel- 
Tant herein has _ filed 
No. 28-A of 1970 against the final 
decree and all these appeals are pend- 
fing before the Court of the District 
Judge, Raipur and therefore this ap- 
peal must be kept pending to abide 
the result of these appeals. 


11.. Mr S. Z Desai, earned 
counsel for the respondent, pointed 
out that the points arising for consi- 
deration in this appeal are totally 
different from the subject-matter of 
the suits and appeals referred to by 
Mr, Bishan Narain and hence this ap- 
peal has to be heard and disposed of 
independently. 

12. Though we find ‘that ‘on 
an earlier occasion certain orders have 
been passed by this Court postponing 
the hearing of this appeal to await 
the decision of the partnership action, 


after hearing preliminary arguments. 


fn this case, we felt that the present 
appeal need not be kept pending to 
await the result of the partnership ap- 


peals and hence we proceeded to hear. 


arguments. According to Mr. Bishan 
Narain the present suit is not main- 
fainable in view of the terms of the 
‘partnership agreement Ex. P. 1 and 
` the only remedy of the plaintiff | is to 
have the loan amount adjusted in ac- 


civil appeal - 


A, Ear, 


cordance with Clause 10 of the part- 
nership agreement. On the other 
hand, Mr. S. T. Desai pointed out that 
Clause 10 is only an enabling provi- 
sion for the benefit of the plaintiff. 
The. plaintiff has proved that: there 
were no profits accruing from the 


‘partnership business and therefore the 


question of the defendant having gof 
for his share any profits does not 
arise. There is nothing material on re- 
cord to show. that the partnership cre- 
dited the defendant with the rent pay- 
able for the building, and so the plain- 
tiff could not have got the benefit of 
those rents for adjustment towards his 
dues. We will now proceed to consi- 
der the terms of the partnership deed 
to the extent to which they are neces- 
sary for the purpose of this litigation, 
and that only to find out whether the 
amount has been advanced by the 
plaintiff to the defendant as a partner 
and whether it forms part of the capi- 
tal of the partnership. We make if 
clear that we are not considering the 
rights and liabilities of the partners 
inter se under Ex. P. 1. 


13. The partnership deed Ex. 
P. 1 is dated October 4, 1949. The 
partners are the plaintiff, the defen- 
dant and one Shambhu Dayal Shukla, 
who has figures as P. W. 2. The 
partnership is for the purpose of run- 
ning and’ exhibiting cinema films in 
the Darbar ‘Talkies. Clause 3 again 
emphasises that the partnership so 
constituted is only with respect to 
the running and exhibition of cinema 
films in the said talkies. The share 
of profits and loss of the partners is 
then specified. Clause 6 states that 
the plaintiff has agreed to advance to - 
the defendant’ sums to the extent of 
Rs. 40,000/- to Rs. 50,000/-, which was 


‘to carry interest at -/8/- per cent per 


month to be caleulated according to 
the Katimiti system. The amount of 
the loan is to be given as required by 
the defendant for the purpose of com- 
pleting the building which he was con- 
structing and for equipping it with 
machinery, furniture and electrical 
fittings ete. The defendant should not 
draw any amount from the partner- 
ship without the consent of the plain- 
tiff. Clause 10 is as follows: 


“(10) That the rent of the theatre 
payable to Babu Hari Singh Darbar as 
stated in paragraph 13 below together 
with share of profit of the partnership 
accruing to Babu Harisingh Darbar 
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shall be credited or appropriated to- 
wards the payments of the aforesaid 
Ioan, till such time as the said loan 
together with interest is not paid off 
fully. 

14. Under clause 13 the defen- 
dant was to be paid Rs. 2125/- 
month as rent for the full equ-pped 
theatre, the building and the machi- 
nery, furniture and electrical fittings 
are all to continue to belong to the 
defendant. 


15. A perusal of the partner- 
ship deed clearly shows that the 
partnership is only fcr the purpcse of 
running and exhibiting cinema <ilms, 
but that object could not be achieved 
unless the defendant has completed 
the building which he was cons-ruct- 
fing and installed the necessary machi- 
nery etc. It is for the purpose of en- 
abling the defendant to complete the 
construction of the building and to 
equip it so as to eneble the partner- 
ship to conduct film shows, that the 
plaintiff has agreed to advance the 
amount as Joan to the deferdant. 
There is no indication in Ex. P. 1 that 
the plaintiff was advancing those 
amounts as partner to the defendant 
as a partner. The loan transection 
fis a purely personal one between the 
plaintiff and the defendant. Thet the 
partnership has no 1 
building and the machinery etz. is 
made clear in the recitals in Ex. P. 1 
that the defendant continues to b2 and 
will continue to be the owner of those 
items. i : 

-16. Then the question is what 
fs the effect of clause 10. Clause 10, 
ïn our. opinion, and as rightly pcinted 
out by the High Court, is only a pro- 
vision to enable the plaintiff ta re- 
cover his dues from the defendant and 
it indicates the mode in which it may 
-.be so recovered or 
significant expression used in clause 
10, namely, the share of profit eccru- 
ing to the defendant in the partner- 
ship and the rent paid to him fcr the 
building per month by the pacztner- 
ship clearly shows that the plaintiff 
will be able to adjust towards his dues 
only if the partnership has earned 
profits in which the defendant Aad a 


share and ifthe partnership had credi-. 


ted the defendant with the rent. I 
no profit accrued to the partnership, 
there is no question of any shere of 
the defendant in the profits being 
available for adjustment by the plain- 


per: 


interest in the- 


adjusted. The. 


-that the 
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tiff. Similarly, unless it is borne out 
from the evidence that the defendant 
was credited with the rent due in res- 
pect of the building by the partner- 
ship, that amount again would not 
have been available te the plaintiff 
for adjustment towards the defen- 
dant’s liability. That is all the pur- 
pose that is sought to be served by 
clause 10. It does not, in any manner, 
bar the plaintiff from filing a suif 
for recovery of the amount due to 
him, unless the defendant is able to 
establish that the amounts were avail- 
able either from the credits made in 
his favour towards rent or . from his 
share of the profits or from both. 


17. Regarding the above as- 
pects, the High Court has referred to 
the evidence of the plaintiff as P. W. 
2, that after a reference tothe account 
that the partnership has not made any 
profits nor any credit wasmade to the 
defendant by way of rent available 
for adjustment towards the loan. It 
has also been pointed out that no 
suggestion has been mace to P. W. 1 
Sambhu Dayal Shukla who is the 
third partner that the partnership has 
made any profits. Even the defen- 
dant as D. W. 1 has not referred to 
the partnership having earned any 
profits or to credits having been made 
in his favour by way oz rent for the 
building. We accept the finding of 
the High Court that clause 10 of the 
partnership is no bar to the maintain- 
ability of the present suit. We also 
accept the finding of the High Court 
that the defendant has not made any 
repayment of the Joan and the plain- 
tiff also had no occasion to adjust any 
amount as. per clause 10 of the part- 
nership agreement. If so, it follows 
that the finding of the High Court 
regarding the amount payable by the 
defendant is correct. 

18. The second contention off 
Mr. Bishan Narain related to the dis- 
pute raised by the defendant regard- 
ing the receipt of Rs. £00/- on Sept- 
ember 26, 1950. No doubt, it is seen. 
defendant in his written 
statement had pleaded that this sum 
of Rs. 900/- was not advanced to him 
on September 26, 1950, as. pleaded by 
the. plaintiff and that the total amount 
advanced to-him was only Rupees 
‘46,000/-. . > f 
; 19. Mr. Desai, on the other 
hand, pointed out that there was no 
dispute raised before the High Cour 
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that the amount due to the plaintiff 
was Rs. 46,900/- by way of principal 
plus Rs. 7981/8/- by way of interest. 
Some confusion has been created by 
the trial court in regard to the sum of 
Rs. 900/- and that is sought to be 
taken advantage on behalf of the ap- 
peHant. While considering issue No: 
2, the trial court has adverted to the 
dispute raised: by the defendant of 
this sum of Rs. 900/-, but the trial 
court rejected the plea of the defen- 
dant as not true and also holds that 
there is no evidence to support his 
plea that he has not received the sum 
of Rs. 900/-. 
of the trial court is that between Octo- 
ber 4, 1949 and September 26, 1950, 
the plaintiff advanced to the defen- 
dant a sum of Rs. 46,900/-. -This clear- 
ly shows that the trial court rejected 
the plea of the defendant that he has 
not received Rs. 900/- on September 
26, 1950. But in the concluding part 
of its judgment in paragraph 44, the 
trial court has stated that the sum of 


Rs. 900/- will not be taken into ac- 


count in fixing the total liability of 
the defendant. This finding is clear- 
ly inconsistent with the previous 
finding recorded by the trial court 
under issue No. 2. It is really this 
Tast observation which is in paragraph 
44 of the judgment of the trial court 
and thoroughly unwarranted, that is 
sought to be taken advantage by the 
appellant. The High Court has referr- 
ed to the finding of the trial courf 


that this sum of Rs. 900/~ was paid to ~ 


the defendant on September 26, 1950 
and states “with regard to this item 
of Rs. 900/-, the finding of the Lower 
_ Court was not challenged before us.” 
This. observation clearly shows that 
the defendant did not attack the find- 
ing recorded against him under issue 
No. 2. Again in the concluding part 
of its judgment in paragraph 18, the 
High Court says that there-is no dis- 
pute between the parties with regard 
to the quantum of- the principal 
amount being ‘Rs.. 46,900/- and the 
‘amount of interest upto the 
suit being Rs. 7981/8/-. 

Court has further stated that the 
findings of the trial court in favour of 
the plaintiff were not challenged 
before them. ‘The finding of the trial 
court under issue No. 2, as well as the 
finding recorded by the -High Court 
referred to above, clearly show that 
the plea of the defendant that he did 


..before this Court. The 


The categorical finding. 


date of. 
The High 


_and .Berar Money-Lenders | 
‘and hence no interest can be awarded 


A.L R. 


not receive the sum of Rs. 900/- on 
September 26, 1950 has been rejected, 
Specially when he has not raised any 
dispute before the High Court, it is no 
longer open tothe appellantto revive 
the dispute regarding this amount 
second con- 
tention will. also stand rejected. i 
20. . The third contention of 
Mr. Bishan Narain is that the Dudh- 
adhari Math, of which the plaintiff is 
the sole Mahant, is a Public Religious 
Endowment and the moneys advanced 
to the defendant belonged to the Math. 
As the Math has not been registered 
under the Madhya Pradesh Public 
Trusts Act, 1951, the suit is barred 
under S. 32. We have already referr- 
ed to the application made by the de- 
fendant for amending the written 
statement in this regard and the 
limited permission given for amending 
the written statement. The finding of| 
the trial court that the moneys advanc- 
ed belonged to the Math has been set 
aside by the High Court and quite 
rightly,. in our opinion. Even the trial 
court in paragraph 45 of its judgment 
has rejected the plea based upon the 
bar of S. 32 on the ground that the de- 
fendant did not take up the plea in 
his written statement . and the point 
was not put in issue. The trial court 


.has held that the bar of S. 32 (1) does 


not apply to the suit. The High Court 
has also adverted to this aspect: and it 
has held that there was no plea in the 
written statement and as such no 
finding could have been arrived at by 
the trial court regarding the nature of 
the Math. It has further held that 
there.is no acceptable evidence to 
show that the amount advanced by 
the plaintiff belonged to the Math. 
The finding in this regard recorded by 


the trial court has been set aside by, - 


the High Court. Therefore, it’ is not 
open to the appellant to raise the con- 
tention regarding the bar of S. 32 of 
the Madhya Pradesh Public Trusts 
Act, 1951. This- ‘contention also will 
stand rejected.. 

' 21. The Iast contention on: be- 
half of the appellant was. that ` the 
plaintiff has not complied with the 
provisions of the Central Provinces 
Act, 1934 


to the plaintiff. 


: 22. We have seerd to the 
finding of the trial 


court that the 
plaintiff has not complied with the 


~ 


aw 
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plied with the provisions of S. = (1) 


(b) for only one year. The grievance: 


of the appellant is that the High Ccurf 
has not at all considered this asæct. 
This contention need not detain us 
further because it is seen from the 
ffudgment of the High Court that there 
was no dispute between the parties 
with regard to the amount of princi- 
pal Rs. 46,900/- as well as the am=unf 


` of interest upto the date of suit keing 


Rs. 7981/8/-. There is a further szate- 
ment in the judgment of the igh 
Court that the findings of the trial 
court in favour of the plaintiff were 
not challenged by the defendant. V7hen 
once the appellant did not raise any 
dispute regarding the interest due to 
the plaintiff, upto the date of suit be- 
ing Rs. 7981/8). the appellant carnof 
raise any controversy regarding the 
non-compliance by the plaintiff of the 
rovisions of the Central Prov:mces 
Money-Lenders Act. It is not nezes- 
sary for us even to express any spi- 
nion whether the plaintiff has or has 
not complied with any of the p-ovi- 
sions of the Act as such an investiga- 
tion, in our opinion, is totally unn2zes- 
sary for the reason mentioned above. 
All the contentions urged on behalf of 
the appellant have to be rejected. 


23.. Mr. Bishan Narain in the 
end made a request that the execu- 


- tion of the decree passed by the High 
’ Court in favour of the plaintiff be 


stayed till the final adjudication in the 
partnership action, now pending b=fore 
the District Judge, Raipur. We are 
not inclined to’accede to this request. 
We find from a-reference to the judg- 
ment of the High Court that a smi- 
Tar request was made by the apel- 
Jant. It is also seen that the apel- 
lant was not prepared to create a 
charge on the building or the cin2ama 
house or other property to ensure pay- 
ment of the decretal amount. In view 
of this the High Court rejected the 
request of the appellant for staying 
the execution of the decree. Tære- 
fore, we cannot entertain any further 
request in this regard, again, by the 
appellant. 

24. In the result the dæree 
and judgment of the High Cour: are 
confirmed and this appeal dismissed 


with costs. 
Appeal dism:-ssed. 


eros 
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Mansoor and others, Appellants 
v. The State of Madhya Pradesh, Res- 
pondent and Vice Versa. 


Criminal Appeals Nos. 30 and 31 
of 1967, D/- 6-5-1971. 

(A) Constitution of India, Art. 136 
=. Jurisdiction of court in special 
leave appeal — Supreme Court re- 
appraises the evidence only in excep- 
tional cases. (Para 9) 


Normally the court does not re- 
appraise the evidence for considering 
the credibility of the witnesses as if it 
is a court of first appeal. However if 
the trial is vitiated by some illegality 
or procedural irregularity or when the 
principles of natural justice are vio- 
lated or when the judgment has result- 
ed in gross miscarriage of justice, the 
court would proceed to evaluate the 
evidence for coming to its own inde- 
pendent conclusion. (Para 9) 


Where it had not been shown, as 
alleged, that-the High Court in an ap- 
peal against acquittal did not follow 
the principles as laid down in AIR 
1961 SC 715 & AIR 1971 SC 953 it 
was held that no case had been made 
out for not accepting the findings of 
the High Court. (Para 11) 


(B) Criminal P. C. (1898), S. 492— 
Government notification appointing a 
Public Prosecutor for High Court in 
respect of ‘cases’ arising in the State 
— Such Public Prosecutor is empower- 
ed to present appeals in the High 
Court against orders of acquittal as 
the case resulting in the acquittal is 
covered by the expression ‘cases’ aris- 
ing in the State. AIR 1970SC 1153 & 
AIR 1949 PC 263, Rel. on. (Para 13) 
Cases . Referred: Chronological Paras 
(1971) AIR 1971 SC 953 (V 58)= 

Cri Appa No. 100 of 1968, 
D/- 3-2-1971 = 1971 Cri LJ 
798, Keshav Ganga Ram Navge 
v. State of Maharashtra TI 
(1970) AIR 1970. SC 1153 (V 57)= | 
1970 Cri LJ 1132, Bhimappa 
Bassappa Bhu Sannaver v. Lax- 
` man Shivarayappa Samagouda 13 


“(Criminal Appeals Nos. 248 and 313 


of 1965, D /- 21-4-1966 — Madh 
Pra.) i 
EO/EO/C379/71/CWM/P 


1978 S.C, [Prs. 1-5] 


(1968) ATR 1968 SC 1390 (V 55)= 
_ 1968 Cri LJ 1647, Laxman 
Kalu v. State of Maharashtra 
(1961) AIR 1961 SC 715 (V 48)= 
(1961) 3 SCR 120, Sanwat 
Singh v. State of Rajasthan 
(1956) AIR 1956 SC 177 (V 43)= 
1956 Cri LJ 341, Mathurala 
Aan Reddy v. State of Hydera- 
ad 
(1949) ATR 1949 PC 263 (V 36)= . 
50 Cri LJ 886, Bhagwan. Das ' 
v. The King 
(934) AIR 1934 PC 227 (V 21j= 
61 Ind App 398 = 36 Cri LJ 
786, Sheo Swarup v. King Em- 
peror ; i ” TT 
_ M/s. Nur-ud-din Ahmed, C. L. 
Sareen, J. C. Talwar and R. L. Kohli, 
Advocates, for Appellants, in Cr. A 
No. 30 of 1967; Mr. I. N. Shroff Advo- 
cate, for Appellant, in Cr. A. No. 31 of 
1967; M/s. Nur-ud-din Ahmed, C. L. 
Sareen, S. K. Mehta and K: L. Mehta 
Advocates (for 1 to 4 and 9), for Res- 
pondents in Cr. A. No. 31 of 1967. 
The Judgment of the Court was 
delivered by 
DUA, J.:— These are two appeals 
by special leave. In one appeal, Man- 
soor, Rashid, Ishaq, Yunus and Meh- 
mood s/o Bhondekhan are the appel- 
fants and in the other the State 
has appealed against the acquit- 
tal of Ajimkhan, Hakimkhan, 
Mahmoodkhan s/o Dilwarkhan, Gab- 
bu and Mehmood (sic) (Makku?) 
s/o Bhondekhan. AU the ten accused, 
namely, Mansoor s/o Bhondekhan, 
Rashid s/o. Allabeli, Ishaq s/o Wali 
Mohammad, Yunus s/o Mohammed 
Hussain, Ajimkhan s/o Wariskhan, 
Hakimkhan s/o Anaskhan, Mahmo- 
odhkhan s/o Dilwarkhan, Gabbu 
s/o Mohammad Sharif, Mehmood 
s/o Bhondekhan and Makku s/o 
Bhondekhan, were charged and tried 
by the Additional Sessions Judge, In- 
dore, for offences under Ss. 302/34, 
302/149, 307/34 and 307/149 I. P. C. 
Out of ‘them 8 accused persons, name- 
‘ly, Mansoor, Rashid, Ishaq, Yunus, 
Ajimkhan, Hakimkhan , Mahmoodkhan 
s/o Dilawarkhan end: ” Mehmood s/o 


is 


ET 
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Bhondekhan, were in addition charg-. 


ed under Ss. 302, 307 and 148 I. P. C. 
All these charges relate to the mur- 
der of one Karamat Beg Pahalwan s/o 
Mirza Karim Beg at Bombay Bazar 
Choraha on January 19, 1965, at 
about 12-30 P.M. and to an attempt 
en the life of Ikbal Beg s/o the de- 
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ceased Karamat Beg Pahalwan at the 
same time and place. 

2. The Trial Court convicted 
Mansoor, Rashid, Ishaq and Yunus 
and acquitted the rest giving them 
benefit of doubt. In regard to Gabbu 
it was observed that he had: not been 
shown to be in possession of any wea- 
pon of offence and that it could nof 
be said that he had any knowledge of 
the object of the members of the party 
led by Mansoor. He was, therefore, ` 
held not to be member of this assemb- 
Ty. No other case was sought to be 
made out against hi 
__ 3. | Each of the three: injuries 
(Nos. 2, 3 & 9) inflicted on the deceas- 
ed Karamat Beg were held by the 
Trial Court to be individually suffi- 
cient in the ordinary course of nature 
to cause Karamat’s death. But as 


.none of the accused persons were prov= 


ed beyond doubt to have inflicted 
any particular fatal injury to the 
deceased, they were all convicted 
under S. 302 read with S. 34 I. P. C. 
For coming to the finding of common 
intention, reliance was placed on 
Mathurala Adi Reddy v. State of 
Hyderabad, AIR 1956 SC 177. The 
injury inflicted on Ikbal Beg was im- 
puted to Mansoor, but this injury was 
held to constitute an offence only 
under S. 324 T. P. C. As- all the four 
accused had joined in this assaulf 
with common intention they were all 
convicted under S. 324 read with sec- 
tion. 34 T. P. Œ. Under S. 302/34 
I. P. C. all the four accused were sen- 
tenced to ane for life and 
under S. 324/34 I. C. they were 
sentenced to 6 months rigorous impri- 
sonment. 

4. The convicted persons ap- 
pealed ‘to the High Court against their 
conviction, and: the State appealed 
against acquittal of the others. The 
State also presented a revision peti- 
tion for enhancement of the sentences 
imposed on those convicted. 

5. The High Court upheld the 
conviction of Mansoor, Rashid, Ishaq 

and Yunus and dismissed their: ap- 
peal. It allowed the State appeal 
only against the acquittal of Mehmood 
s/o Bhondekhan and convicted ‘him 
along with four persons convicted by 
the Trial Court. The result was tHati 
the charges under S. 148 I P. C. and 
S. 302/149 I. P.C. werealso held prov- 
ed against all the five convicted ac- 
cused persons. This charge was held 
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established in addition to the charge 
under S. 302/34 I. P. C. Similarly vith 
respect to the injury inflicted on Ik- 
bal Beg, the charge under S. 324/149 
I. P. C. was held proved. In the <inal 
result, Mehmood s/s BhundeEnan 
along with the four accused perons 
convicted by the Trial Court were all 
held sult of offences under S. 3(2/34 
T. P. C., S. 302/149 I. P. C. and S. 148 
E P C With respect to the injuries 
inflicted on Ikbal Beg also all these 
five persons were held guilty of 
offences under S. 324 read with sec- 


‘tions 34 and 149 I: P. C. The sen- 


tence for this offence was maintained, 
but they were in addition senteaced 
under section 148 & P. C. to 
one year’s rigorous imprisonn2nt 
The High Court did not find any 
cogent ground for. enhancing the 
sentence of life imprisonment to 
that of -death for the offence 
under S. 302 read with Ss. 34 and 149 
i. P. C. The revision, was accordirgly 
dismissed. 


6. tn this. Court again ffere 
are two appeals one by the five accus- 
ed convicted by the High Court, and 
the other by the State against the 
acquittal of the remaining five aezus- 
ed persons. In the appeal by the S-ate 


the sentence for life imprisonment has . 


been stated to be inadequate for the 
gruesome murder in broad day-lizht. 
Both these appeals have been present- 


ed in this Court by special leave urder ` 


Art. 136 of the Constitution. They 
were first heard by us on August 27 
and 28 and September 22, 1970. Të 
appears from the record that the ac- 
cused persons had: not filed any list 
of defence witnesses in the Court of 
Committing Magistrate. A list af 13 
witnesses was, however, filed in the 
Court of the Additional Sessions Jsdge 
and summonses were issued with res- 
‘pect to those witnesses. On the day 
when the defence witnesses were to 
be examined they were not present 
with the result that the Trial Court 
declined further adjournment for =neir 
production. At the time of arguments 
fn the Trial Court the question of 
prejudice to the accused persons 
because of the refusal to grant ad- 
fournment for the production of the 
defence witnesses was raised, bui the 
Court did not consider that any pre- 
judice had resulted to the . accused 
persons who wanted to examine them. 
From the record we find that only 
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Mansoor, Mehmood s/o Bħonde- 
khan, Mahmoodkhan s/o Dilwar- 


khan, Hakimkhan and Ajimkhan 
desired to examine defence wit- 
nesses. The other accused persons 
had declined to examine any witness 
in defence. Out of the list of 13 wit- 
nesses Shri Bonge the handwriting 
expert. was given up. The circum- 
stances in which the defence witnesses 
were disallowed by the Trial Court 
are that on June 10, 1965, the accus- 
ed persons were called upon to enter 
upon their defence. It was found that 
none of the defence witnesses were 
present in the Court on that day. It 
also appears that the plea in support 
of which the witnesses, except wit- 
nesses Nos. 9 & 13, were sought to be 
examined was one ‘of alibi. The Trial 
Court granted an adjournment only 
for one day to enable the accused per- 
sons to secure the attendance of the 
witnesses on June ii, 1965. On that 
day, two witnesses ‘were reported ta 
be out of station and with respect ta 
one witness it was reported that there 
was no person of that name at the 
address which had been taken from 
the list of defence witnesses furnish- 
ed by the accused. The summons to 
Munshi had not been received back, 
ahe Sones was, in the circumstances, 
close 


A After Shiri Nuruddin had 
addressed us on this grievance, we 
asked him if he at this stage consider- 
ed it necessary to examine the wit- 
nesses in defence. The learned coun- 
sel, after consulting his clients and 
considering the matter, stated in the 
Court that he was not interested in 
producing any defence evidence at this 
late stage. Arguments were then con- 
finued and practically at the close of 
the arguments Shri> Nuruddin on re- 
consideration of the matter expressed 
his desire. to be permitted to produce 
defence evidence We accordingly 
made an order on September 22, 1970 
directing the Trial Court to permit 
the accused persons to examine 10 
witnesses. This request, though be- 
Jated, was allowed in the interests of 
qustice. In the Trial Court, however, 
only one witness Munshi Khan s/a 
Kasam was examined in defence. Ac- 
cording to this witness he had gone to 
the Trial Court on June 16, 1965, but 
was informed by some clerk or peon 
that the case had already been decid- 
ed; thereupon he returned home. Ac- 
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cording to his evidence about 5 or 6 
years ago during the days when the 
incident in question took place | 

- mother was ill and had been admitt- 
ed in the M. Y. Hospital. The incident 
in question had, according to i 
taken place in Bombay Bazar near 
Agra Hotel. The witness used to 
-visit Mehrabkhan Patel who had.a 
milk shop in Bombay Bazar and in- 
deed he used to sleep at Mehrabkhan’s 
place. At about 12 noon on the date 
of the incident the witness and 
Chhotekhan were talking to each other 
near Agra Hotel when they saw Kar- 
amat Pahalwan coming from Mochi- 
pura side uttering abuses to Ishaq and 
Mansoor. Mansoor was also seen 
standing opposite Agra Hotel. Karamat 
Pahalwan saying that Mansoor’s ser- 
vants had started thinking too much 
of themselves because of incite- 
ment from their master rushed at 
Mansoor with a stick measuring 2 or 
21/4 ft. in length and ior 11/2 
inches thick. Karamat gave a blow to 
Mansoor with the stick hitting him on 
the head. Mansoor started bleeding. 
Chhotekhan took Mansoor on his bi- 
cycle to the police station. A big crowd 
collected there but the witness went 
away. This is all that this witness 
stated inhis examination-in-chief. In 
eross-examination he said that he 
could not remember the date of the 
incident and also that he did not know 
whether Chhotekhan was alive or 
dead. According to him none of the 
accused present in the Court were pre- 
sent at the, scene of the . occurrence 
except Mansoor. The witness remain- 
ed in the M. Y. Hospital for about 
eight days- in connection with his 
mother’s treatment. He -denied that 
Ikbal s/o Karamat had any stick in his 
‘hand or that he gave any blow to 
Mansoor. This evidence seems to us 
to be wholly unimpressive and does 
not call for any serious consideration 
or comment. 


8. When these appeals came 
up for hearing before us with the 
remand report of the Trial Court and 
the record of the defence - evidence, 
Shri C. I. Sareen the learned counsel 
appearing in support of the appeal by 
the convicted appellants again took us 
through the relevant record and ad- 
Gressed arguments challenging the 
conviction of the appellants. After 
reading the testimony of Munshikhan 
he made a faint attempt to persuade 


Al. R, 
us to accept his evidence, but realiz- 
ing the futility of this venture he soon 
gave up the attempt. His main and 
principal contention, however, was 
that the witnesses whose evidence was 
not relied upon by the Trial Court 
with respect to the presence of the 
five accused persons, whose acquittal 
was upheld by the High Court, should 
not have been believed for convicting 
the present appellants. In support of 
this contention he took us through the 
evidence of Iqbal Beg s/o the deceas: 
ed (P. W. 1) and submitted that he 
was an interested witness and his evi- 
dence was unbelievable because his 
testimony did not tally with the evi- 
dence of Narayansingh P. W. 25 who 
had prepared the site plan. The coun- 
sel also referred to certain portions 
of the. statements of Ahmad Khan 
P. W. 2, Mohammad Shafi P. W. 3, 
Ismail P. W. 6, Dr. B. N. Chatterjee, 
P. W. 10, Shitlaprasad P. W. 24 and 
Abdulkadar P. W. 29 for the purpose 
of persuading us to hold that their 
evidence is not worthy of credence. 
His. attack was also directed to the 
First Information Report. According 
to him the F. I. R. lodged by Ikbal 
Beg was not in reality the first in- 
formation in point of time, because 
the information with regard to this 


incident had already been made by 


Mansoor. We are wholly unable to 
agree with the counsel that the In- 


formation lodged by Ikbal Beg was 


not the F. I. R. and that Mansoor had 
made the report earlier. The case 
diary of. the police was also subject- 
ed to some criticism for the purpose 
of discrediting the investigation. ~~ 


_.. 9 All these arguments which 
the learned counsel has taken pains to 
advance . are misconceived in this 
Court for the simple reason that under 
Art. 136 of the Constitution this Court 
does not normally reappraise the evi-|- 
dence for considering the credibility of 
the witnesses as if it is a court of first 
appeal.. Unless the criminal trial is 
vitiated by some illegality or irregu- 
larity of procedure or there is some 
violation of the rules of natural jus- 
tice resulting in unfair trial, or unless 
the judgment has resulted in- gross 
miscarriage of justice, this Court does 
not as a rule proceed to evaluate the 
evidence for coming to its own in- 
dependent conclusion. No such infir- 


.mity has been made out by the a 


pellants’ learned counsel. ._ i 


1971 
10. We may briefly state the 
broad essential features of the pro- 
Secution story as narrated by the eye 
witnesses and as accepted by the High 
Court. Mansoor has employed a2cus- 
ed Iahaq, Yunus and Gabbu. Rashid 
fs a friend of Mansoor since child- 
hood. Accused Mahmoodkhan s/o 
Dilawarkhan, Ajimkhan and Hakim- 
khan are three Pathans who usually 
visited Mansoor’s shop. They are 
stated to indulge together in the nefa- 
rious trade of smuggling opium. Kar- 
amat Beg and his son Ikbal Beg are 
opposed to Mansoor’s party. Irdeed 
there have been incessant quarrels be- 
tween the two factions. Mansoor’s 
servants often used to act in offensive 
and provocative manner towards Kar- 
' amat and his son. As a result of 
fresh trouble about a couple of months 
prior to the present occurrence, pro- 
ceedings under S. 107 Cr: P. C. were 
also initiated between the parties. On 
' January 19, 1965, Karamat started 
from Taj Laundry at about noon time 
for going to his house with some 
guava fruit and a bottle. Those were 
Ramzan days. He was  procesding 
along Jawahar Marga andas he turned 
towards Bombay Bazarhe met Ishaq 
_ and Yunus. Ishaq spat at Karamat 
which infuriated him. In ‘his younger 
days Karamat used to be known as a 
renowned wrestler. Ishaq ran away fol- 
lowed by Karamat who was shouting 
. at Ishaq. When they reached near the 
- Grand National Bakery they saw 
Mansoor there. On Karamat’s com- 
plaint about misbehaviour of Man- 
soor’s servants, Manscor retorted that 


the matter should be settled once for - 


all right then. Ikbal hearing his 
father’s shouts also followed him. In 
response to Karamat’s enquiry as to 
what was to be settled, Mansoor 
‘directed his servants to start the job. 
Rashid then assaultec Karamat witha 
knife. Mansoor also suggested that 
Karamat’s veins should be cut off. 
Ikbal who had also - reached - there 
snatched a stick from a faqir who 
happened to be close by and trizd te 
save his father. But before he could 
intervene Mansoor had given one 
knife blow to Karamat on his neck 
‘and another on his chest. Yunus and 
Ishaq also started grappling with Kar- 
amat. Ikbal gave stick blows to them. 
On this Mansoor asked Rashid t cut 
off Ikbal’s veins and he himself also 
aimed a knife blow at Ikbal but the 


rejected by the Trial 
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blow missed the mark. Ikbal In the 
meantime slipped away but not before 
Ishaq had caused im an injury on 
his left-hand. Mehmood also gave 
a blow on Ikbal’s left arm. Karamat 
who was given further blows by the 
party of Mansoor became unconscious. 
Ikbal straight went to the police sta- 
tion and lodged the report. These 
broad features of the prosecution ver- 
sion as given by the eye witnesses 
were accepted by the High Court and 
since it was a case of party factions 
the evidence was sifted by both the 
Courts to see that if there was some 
element of doubt with respect to any 
individual accused person he should 
be given its benefit, 


_ IL _ Mr. Sarin next submitted 
that the High Court had not followed 
the standard laid down by this-Court 
for dealing with the appeals against 
acquittal and in support of this sub- 
mission he relied on the decisions of 
this Court in Sanwat Singh v. State 
of Rajasthan, (1961) 3 SCR 120 = 
(AIR 1961 SC 715) and on an unreport- 
ed judgment of this Court in Keshav 


- Ganga Ram Navge v. State of Maha- 


rashtra, Cri. Appeal No. 100 of 1968, 
D/- 3-2-1971 (since reported in AIR 
1971 SC 953). In our opinion, this sub- 
mission is wholly. unfounded. The 
High Court did not ignore the stan- 
dard laid down by this Court in San- 
wat Singh’s case, (1961) 3 SCR 120 = 
(AIR 1961 SC 715) (supra). Accord- 
ing to that decision the words “sub- 
stantial and compelling reasons” for 
setting aside an order of acquittal 
used in this Court’s earlier decisions 
are intended to convey the idea that 
an appellate Court shall not only bear 
in mind the principles laid down by: 
the Privy Council in Sheo Swarup v. 











In Keshav Ganga 
Ram Navge’s case, Criminal Appeal 
No. 100 of 1968, D/- 3-2-1971 = (AIR 
1971 SC 953) (supra) the Additional 
Sessions Judge had disbelieved the 
evidence of the eye witnesses, who 
according to him had spoken about 
the incident in a parrot-like manner. 
The three dying declarations were also 
Court and the 
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other evidence was also held unfrust- 
worthy. The High Court on appeal 
against the acquittal relied on two out 
of the three dying declarations and 
while dealing with the evidence of the 
eye witnesses did not consider the dis- 
erepancies and improbabilities of the 
version given by those witnesses as 
pointed out by the Trial Court. The 
Court quoted with approval some 
observations made in Laxman Kalu v. 
‘State of Maharashtra, AIR 1968 SC 
1390 in which it was said that the 
powers of the High Court in an appeal 
against: acquittal are not different 
trom the powers of the same Court in 
hearing an appeal against a convic- 
tion, but the High Court in reversing 
the judgment of the Sessions Judge 
must pay due regard to all the reasons 
given by the Sessions Judge for dis- 
believing a particular witness and 
must attempt to dispel those reasons 
effectively before taking a contrary 
view of the matter. The High Court 
in the case before us, in our opinion, 
did not go against these observations. 
Indeed the appellants’ learned counsel 
was unable to show how the High 


Court had ignored the principles laid © 


dovm by this Court in the decisions 
cited while dealing with appeals 
against acquittal. In Sanwat Singh’s 
case, (1961) 3 SCR 120 = (AIR 1961 
-SC 715) (supra), it is worth-noting, 
this Court had dismissed the appeal 
and had made the following observa- 
tions with regard to the exercise of 
power of this Court under Article 136 
of the Constitution, It was said there: 


“Article 136 of the Constitution 
confers a wide discretionary power on 
this Court to entertain appeals in suit- 
able cases not otherwise provided for 
by the Constitution. It is implicit in 
the reserve power that it cannot be 

exhaustively defined, but decided 
cases do not permit interference unless 
"by disregard to the forms of legal 
process or some violation of the prin- 
ciples of natural justice or otherwise, 
substantial and grave injustice has 
been done.” Though Article 136 is 
couched in widest terms, the practice 
of this Court is not to interfere on 
questions of fact except in exceptional 
eases when the finding is such that it 
shocks the conscience of the Court. In 
the present case, the High Court has 
not contravened. any of the principles 
faid down in Sheo Swarup’s case, 61 
Ind App 398 = 


Mansoor v. State of M. P. (Dua J3 


(AIR 1934 PC 227) and 
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has also given reasons which Ted if ta 
hold that the acquittal was not justi- 
fied. In the circumstances, no case 
has been made out for our not accepts 
ing. the said findings.” 


. 12. In the present case we fur- 
ther find that Mahmood who was con- 
victed on appeal against acquittal has 
since served out his sentence and is 
no longer in jail. The counsel contend- 
ed that if Mehmood’s conviction were 
to be set aside then there would be 
no justification for applying Ss. 148 
and 149 I. P. C. We are not persuad-~ 
ed to hold that the judgment of the 
High Court suffers from any such 
grave or serious error as would justify 
our interference with the order con 
victing Mehmood. The High Couri 
considered the evidence and came to 
its own conclusion. No lIegal error 
suggesting miscarriage of justice has 
been pointed: out by the learned 
counsel. The conviction of the presenti 
appellants, it may be pointed out, is 
also under Section 302 read with Sec- 


tion 34 I. P. C. and this conviction. 


would, in any event, be unassailable 
even though Section 148 T. P. C. is not 
attracted. We, however, do not ac- 
cept the contention that Mehmood was 
wrongly convicted and Section 148 
E P. C. is not attracted. ` 


o B. Finally the counsel laid 
stress on the submission that the ap- 
peal in the High Court was incompe- 
tent because the Additional Govern- 
ment Advocate who had presented the 
appeal was not the Public Prosecutor. 
The Gazette Notification to which our 


‘attention has been drawn shows thai 


Mr. Dubey, the Additional Govern- 
ment Advocate, was notified as Public 
Prosecutor for the High Court in res- 
pect of the cases arising in the State 
of Madhya Pradesh. The counsel 
raised an ingenious argument, namely, 
that Mr. Dubey could not be consider- 
ed to be a Public Prosecutor for pre- 
senting appeals in the High Court 
against orders of acquittal, because the 
appeal could not be described as a 
ease, which arose in the High Court 
in which eventuality alone; he would 
act as a Public Prosecutor. The argu- 
ment has merely to be stated to be re- 
fected: The counsel tried to seek 
support from a decision of this Court 
reported as Bhimappa SBassappa Bhu 
Sannavar v. Laxman Shivarayappa 
Samagouda, AIR - 1970 SC 1153. In 
this decision it was said that the word 


$ 
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“case” which is’ not defined by the 
Code of Criminal Procedure is 
well understood in. Tegal circles and 
it ordinarily means a proceeding for 
the prosecution of a person alleged to 
have committed an offence. It was 
added that in other contexts this ord . 
may represent other kinds of proceed- ` 
ings. But in the context of Sec. 417(3) 
the Court said it must mean a proceed- 
ing which at the end results either in. 
discharge, conviction, or acquittal of 
an accused person. If anything, this 
decision goes against the appellents’ 
contention. The case resulting ir the 
acquittal of the accused persons would 
clearly be a case arising in the State 
and within the contemplation of the 
notification, and the Additional Gov- 
ernment Advocate who is the Prblic 
Prosecutor for the High Court would 
be entitled to present the appeal in 
such a case. ` Reading Section 4 (=) (t) 
Cr. P. C. which defines “Publie Prose- 
cutor” together with Section 493 Cr- 
P. C. under which the State Govern- 
ment is empowered to appoint P-blic 
Prosecutors, the Additional Govern- 
ment Advocate when appointed €s a 
Public Prosecutor for the High Court 
in respect of the cases arising ir the 
State of Madhya Pradesh must, in 
our opinion, be held to be a Pzblic 
Prosecutor lawfully empowerec to 
present the appeals in the High Court 
against orders of acquittal. The 


_ Privy Council decision reported as 


Bhagwan Das v. The King, AIR 1949 
PC 263, cited by Shri Sarin also goes 
against his contention. It is furcher 
noteworthy that this objection was 
not raised in the High Court. We 
are, therefore, unable to sustair: the 
submission that the appeal agains: the 
order of acquittal was filed in the 
High Court by an- unauthorised 
person. ` 


14. 
the accused persons 


15. Mr. Shroff rightly dic not 
press the appeal against acquittal of 
the five accused persons, which was 
based on the concurrent order by both 
the Courts below. In regard to Meh- 
mood also, who having served out his 
sentence, has already been releesed, 
he did not seriously press his apseali 
for enhancement of .sentences, Ozner- 
‘wise too, in regard to the prayez for 
enhancement of the sentences, we da 


The appeal on beha= of 
must, therefore, 
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not find any cogent grounds for differ- 
ing with the order of the High Court. 
16. In the final result, both 

the appeals fail and are dismissed. 
Appeals dismissed, 


AIR 1971 SUPREME COURT 1983 
. (V 58 C 407) 
(From: Bombay)* 
K. S. HEGDE AND A. N. 
GROVER, JJ. 
M/s. Madhya Pradesh Industries 
Ltd., Appellant v. M/s. Rai Bahadur 


Shriram Durga Prasad Ltd, Respon- 
dent. . 


Civil Appeals Nos. 1161 and 1162 
of 1966, D/- 5-5-1971. 

Contract Act (1872), S. 73 == 
Breach of contract -~—~Refusal fo take 
delivery of goods for not fulfilling the 
essential term of contract is justified. 

; (Para 5) 

Where according to the terms of 
a contract to sell and purchase of ore 
the parties considered the quality of 
the ore to be supplied as one of the 
essential conditions of contract the 
condition that the samples ofthe ore 
to be supplied should be analysed by 
the nominees of both the parties must. 
be held to be an essential condition. 

: (Para 5) 


_ Where, on refusal fo analysé by 
the nominee of the buyers, the sellers 
intimated the buyers that! they were 
willing to send the samples for ana- 
Tysis to a particular analyst and if the 
buyers did not accept that offer the 
analysis made by the nominee of the 
sellers would become final, it was 
held that the buyers were justified in 
rejecting the offer as it was not in ac- 
cordance with the terms of the con- 
tract. (Para 5) 


Mr. M. C. Chagla, Senior Advo- 
cate (Mr. Rameshwar Nath, Advocate, 
of M/s. Rajinder Narain and Co. with 
him), for Appellant; M/s. V. K. Sanghi 
and G. L. Sanghi, Advocates and Mr. 
P. C. Bhartari, Advocate for M/s. 
J. B. Dadachanji' and Co., for Respon- 

ent. 


*(First Appeals Nos. 106 and 107 of 
1959, D/- 15-4-1965 — Bombay at 
Nagpur). 
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The Judgment of the Court was 
delivered by 
HEGDE, J.: These two appeals by 
special leave arise out of cross-suits 
in respect of the contract for purchase 
of manganese ore entered into between 
‘the appellants and the respondents on 
May 7, 1953. under the agreement 
marked as Exh. P-81. The appellants 
are the sellers and the respondents 
are the buyers. There has been a 
breach of that contract. The parties 
are at issue as to who was respon- 
sible for the breach. Both the trial 
Court as well as the High Court have 
come to the conclusion that the sellers 
‘were responsible for the breach of the 
contract. The buyers’ suit was for the 
refund of the money advanced by 
them with interest. In the sellers’ 
suit they claimed a sum of Rs. 1,13,439/ 
2/- after adjusting the advance of 
Rs. 4, 41, 000/- as damages against the 
buyers, for wrongfully refusing to 
take delivery of the ore supplied 
under the contract. The sellers’ suit 
has been dismissed and the buyers’ 
suit has been substantially decreed. 


2. On May 7, 1953, the buyers 
éntered into a contract to buy 7500 
tons of high grade of manganese ore 
and the sellers agreed to sell the same. 
The ‘ore was to be delivered at one or 
the other of the four points mention- 
ed in the contract. The price agreed 
to be paid was Rs. 140/- per ton of 
2240 Ibs. F. O. R. Sitasaongi and 

. Duttapohar sidings and Ramtek and 
Goberwahi stations on the basis of 
48% Metallic Manganese; Rejections 
below 46%- Mn., Maximum 9 per 
cent. Fe, Maximum 9 per cent. 
Sio2 and Maximum 0.10% P., and if 
any ore offered does not. fa those 


conditions the buyers were entitled to’ 


refuse to take delivery of the same. 
Clauses 4 and 5 of the contract are 
important for our present purpose. 
They read as follows: 

“4. That the sellers undertake to 


deliver 7,500 tons during the period 


January 1954 to June 1954 in ap- 
proximately equal monthly quantities 
of 1250 tons. However, it would be the 
sellers’ option to. complete the 
deliveries earlier than the period 
mentioned hereinabove. On delivery 
of any parcel at any of the above- 
named railway sidings and/or Rail- 
way Stations against the above deli- 
veries, the buyers will pay to the 
sellers the full value based on the 


analysis ascertained and final settle- 
ment will be based on the railway 
weigh-bridge weights ascertained af - 
Goberwahi and Itwari Stations. 


5. That the sampling will be done 
jointly in the presence of the repre- 
sentatives of the sellers and the 
buyers and the samples in tins under 
the signatures and seals of both the 
parties will be sent both to M/s. 
Hughes & Davies, Bombay and M/s. 
J. S. Williams, Takli Road, Nagpur 
and the mean of their results will be 
final and binding on both the sellers 
and buyers. The cost of sampling 
and analysis as referred to hereinabove 
will be borne equally by the sellers 
and the buyers. - However, in case 
there be any dispute in regard to 
sampling, the same shall be done by 
Messrs. Hughes and Davies of Bom- 


bay which shall be binding on 
both the sellers and buyers.” 
3. As per the terms of the 


contract the buyers paid a sum of Rs. 
4,41 ,000/- as advance, at 42% of the 
basic price for the purchase of 7500 
fons of manganese ore. It was agreed 


- between the parties that each time the 


sellers supplied ore to the buyers, 
42% of the price of the ore ‘supplied 
should be adjusted towards the advan- 
ce and the buyers are required to pay 
the balance only. The remaining terms 
of the contract are not relevant for 
our present purpose. , 

4. In January 1954, tħe sellers 
supplied 1207 tons of ore. The parties 
jointly took samples from out of the 
ore supplied. Thereafter the samples 
were analysed by M/s. Hughes and 
Davies and M/s. J. S. Williams. `The 
quality of that ore did not come up to 
the specifications. ‘Hence. the buyers 
rejected the same. In February, 1954 
the sellers again supplied 1295 tons of 
ore. On this occasion - also sam- 
ples were taken jointly by the 
sellers and the buyers and those sam- 
ples were analysed by M/s. Hughes 
and Davies and M/s. J. S. Williams. 
Out of the quantity supplied only 85 
tons of ore were found to be in ac- 
cordance with the specifications. The 
buyers rejected the entire quantity of 
1295 tons supplied. After the afore- 


. mentioned: rejections in January and 


February, the sellers began to com- - 
plain about the manner in which the 
samples were taken. They expressed 
a doubt that- there was some manipu- 
lation in drawing samples. In March, 
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the sellers supplied 1540 tons oł ore. 
On that occasion they. asked M/s. 
Hughes and Davies to draw the sam- 
ple. This fact was informed by the 
sellers to the buyers. The buyers did 
not object to the sama and the biryers’ 
representative was present at the time 


the samples were drawn. Samples so. 


drawn were analysed by M/s. Hughes 
and Davies as well as by ‘M/s. J. S. 
Williams. The samples were fornd to 
be in accordance with the specifica- 
tions. But yet the buyers rejected 
the same on two grounds viz. tha: the 
quantity offered for sale was in excess 
of the quantity required to be sppli- 
ed during that month and seccndly 
that the sellers had improperly Jeni- 
ed to the buyers the opportun-ty of 
drawing samples jointly. In April the 
sellers offered to supply 1555 tons of 
ore. In this month lso samples were 
drawn by M/s. Hughes and Davies but 
those samples were analysed by M/s. 
Hughes. and Davies and M/s. J. S. 
Williams. Out of the said supply only 
.970 tons were found to be in accord- 
ance with the specifications. Bu: the 
buyers rejected the entire lot. Ir May 
and June the sellers supplied 455€ and 
3439 tons of ore respectively. On 
both those occasions the samples were 
drawn by M/s. Hughes and Lavies. 
At the time the samples were drawn 
buyers’ representativ2 was not pre- 
sent. The analysis of those sarmples 
was also made by M/s. Hughes and 
Davies. M/s. J. S. Williams reused 
to analyse the samples drawn ir May 
and June on the ground thaz the 
sellers in their correspondence had 
insinuated that the analysis mate by 
M/s. J. S. Williams was not reliable. 


5. So far as the rejection of 
the supplies made in January and 
February, the sellers have no com- 
plaint. Now coming to the rejection 
of the supplies made in May and 
June, there can be hardly any doubt 
that the sellers did not comply with 
the terms of Cl. (5) of the agreement. 
Analysis both by M/s. Hughes and 
Davies and M/s. J. S. Williams was an 
essential part of the contract. In 
fact at the time of the argumenzs, we 
were told that M/s. Eughes and Davies 
were the nominees of the sellers and 
M/s. J. S. Williams were the nortinees 
of the buyers. The condition that the 
samples of the ore to be  sucplied 
should be analysed both by M/s. 
Hughes and Davies and by M/s. J. S. 
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Williams is one of the essential con- 
ditions of the contract. It was not 
open to the sellers to ignore that 
term. It is true that the contract does 
not provide for the contingency of 
either M/s. Hughes and Davies or M/s. 
J. S. Williams refusing or being un- 
able to analyse the samples taken. We 
are unable to agree with the conten- 
tion of Mr. M. C. Chagila, learned 
Counsel for the sellers that cl. (5) of 
the contract is not an essential part 
of the contract. It is clear from the 
terms of the contract that the parties 
considered the quality of the ore to 
be supplied as one of the essential 
conditions of the contract. When M/s. 
J. S. Williams refused to analyse the 
samples, the sellers did not even call 
upon the buyers to nominate someone 
else in the place of M/s. J. S. Williams. 
On the other hand the sellers intimat- 
ed to the buyers that they were will- 
ing to send the samples for analysis to 
a particular company at Calcutta and 
if the buyers did not accept that offer, 
the analysis made by. M's. Hughes and 
Davies would become final. The buy- 
ers rejected that ultimatum. Under 
the circumstances we are of the opi- 
nion that the offers made in May and 
June were not in accordance with the 
terms of the contract. ` 


6. According to the buyers the 
true import of cl. (5) cf the contract 
is that in respect of each supply the 
parties must first make effort to joint- 
ly draw the samples. It is only if 
there is any dispute between them as 
regards the drawing of samples in res- 
pect of any supply, the parties can 


_eall upon. M/s. Hughes and Davies to 


draw the samples. In respect of the 
supplies made in March and April, the 
sellers did not afford any opportunity 


to the buyers to draw the samples 
jointly. That being so, the samples 
drawn in respect of those supplies 


were not drawn in accordance with the 
contract. But according to the sel- 
lers even as far back as January, 1954 
they began to entertain a doubt that 
when samples were drawn jointly, the 
representative of the buyers indulged 
in certain manipulations and therefore 
it decided once and for all that in 
future samples should be drawn only 
by M/s. Hughes and Davies. It is 
contended on behalf of the sellers that 
after they came to the conclusion that 
the buyers’ representative indulged in 
manipulations at the time of drawing 
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samples jointly, there was no purpose 
in going through the farce of attempt- 
ing to draw samples jointly before 
calling upon M/s. Hughes and Davies 
to draw samples. The High Court has 
accepted the construction contended 
for on behalf of the buyers. We have 
not thought it necessary to examine 
as tc which of these contentions is the 
correct one because in our opinion in 
view of the fact that’ the supplies 
made by the sellers in January, Fe- 
bruary, May and June were not in ac- 
cordance with the terms of the con- 
tract, the sellers were responsible for 
the breach of the contract. 


7. The contention of the sel- 
Jers that each supply should be con- 
sidered as a separate contract is un- 
tenable. The contract between the 
parties is one and indivisible. It isa 
contract to sell and purchase 7500 tons 
of ore of specified quality. It is true 
that the sellers were permitted to 
supply the agreed quantity in instal- 
ments but that did not convert each 
supply into a separate contract. 

3. Even if we come to the con- 
clusion that the supplies made in 
March and April were in accordance 
with the terms of the contract those 
supplies would. amount to only 2510 
tons of ore. The buyers had contract- 
ed to purchase 7500 tons. A supply 
of 2510 tons of ore cannot be consider- 
ed as complying with the contract. 
. Hence we agree with the trial court 
as well as with the High Court that 
it is the sellers who committed the 
breach of the contract. 


9. From the material on record, 


it is clear that the buyers were wait-. 


ing for an opportunity to breach the 
contract. After the contract was en- 
tered into, there was a steep fall in 
the price of manganese ore. It came 
down from 121 per ton in January, 
1954 to Rs. 88/8/- in May of that year. 
There was slight rise in June but that 
was very insignificant. Evidently 
because of that reason, the buyers 
were looking out for an opportunity 
to get out of the contract but un- 
fortunately the sellers gave them that 
opportunity. The rejection by the 
buyers of the ore supplied in March 
and April appears to be quite unrea- 
sonable. We are satisfied that in this 
case the conduct of the buyers was 
‘ot above board. 

10. The contract does not pro- 


vide for payment of any interest on 


‘Bus Operator, 


ALR. 


the advance made. Hence the ques- 
tion whether interest should be given 
on that amount is within the discre- 
tion of the court. Similarly the ques- 
tion of interest on that advance during 
the pendency of the suit is within the 
discretion of the court. We think 
under the circumstances of the case, it 
will be just and proper to disallow the 
buyers,. any interest on the advance 
made till the date of the decree of the 
trial court. For the same reason we 
think that in this Court the parties 
houla be asked* to bear their own 
costs. 


11. In the result Civil Appeal 
No. 1161 of 1966, (appeal arising out 
of the suit filed by the sellers) is dis- 
missed without costs and Civil Appeal 
No. 1162 of 1966 (appeal arising out of 
the suit filed by the buyers) is 
allowed to the extent mentioned ear- 
lier. In other respects it is dismissed, 
no costs. 

Orders accordingly. 
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J. M. SHELAT AND I. D. DUA, JJ. 

Samrathmal Keshrimal Agarwal 
Appellant v. Regional 
Transport Authority, Indore and 
another, Respondents. 

Civil Appeal No. 378 of 1970, D/- 
5-5-1971. 
_. (A) Motor Vehicles Act (1939), 
S. 68-F — Application by private ope- 
rators for renewals — Renewal for 
the entire roufe cannot be refused to 
the private operator whose route par- 
tially overlapped the routes proposed 
to be exclusively taken over by the 
Corporation and who had been ex: 
cluded from the scheme as modified 
by Secretary under S. 68-D (2) because 
they had not been served with notices. 
M. P. No. 101 of 1969, D/- 16-4-1969 
(M. P.) Partly Reversed. 

(Paras 11 to 14) 

(B} Motor Vehicles Aet (1939), 
S. 68-F — Cancellation of permit of 
private operators—Once scheme under 
S. 68-C is approved by the State Gov- 
ernment under S. 68-D (2), the R. T. A. 


¥(Misc, Petn. No. 101 of 1969, D/- 16- 
4-1969 — Madh. Pra.) 
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is bound to grant a permit in respec 
of the route exclusively earmarked foz 
such undertaking. In such a casə the 
permit of private operators in respec: 
of that route can be lawfully cencell- 
ed. (Obiter). AIR 1961 SC 1552 and 
AIR 1967 SC 1815 and AIR 192 SC 
640, Followed. (Para 104 


Cases ‘Referred: Chronological Paras 


(1969) AIR 1969 Madh Pra 183 
(V 56)=1968 MPLJ 208, M. P. 
S. R. T. Corporation v. R. T. A 

_ Rewa , 8 

-(1967) AIR 1967 SC 1815 (V 54)= 
(1967) 3 SCR 32, Capital 
Multi-purpose Co- .perative 

_ Society v. State of M. P. . 10 

(1967) AIR 1967 Madh Pra 138 
(V 54) = Misc. Petn. No. 107 
of 1966, D/- 15-9-1966, Balurar. 
Daluram v. State of Madhya 

_ Pradesh 

(1963) AIR 1963 SC 640 (V 50)= 
(1963) Supp (1) SCR 99, Sobhraj 

_ Odharmal v. State ie 

(1961) AIR 1961 SC 1556°(V 48)= 
(1962) 1 SCR. 903, Abdul 
Gafoor v. State of Mysore 13 


_ Mr. M. N. Phadke, Sr. Advocate, 
(M/s. B. P. Gupta, P. C. Bharta>. and 
S.. S. Agarwala, Advocates, and Mr 
Ravinder Narain, Advocate o7 M/s 
3. B. Dadachanji and .Co., with him} 
for Appellant; Mr. S. V. Gupte, Sr. 
Advocate, (Mr. Rameshwar Nath 
Advocate of M/s. Rajinder Narair. anc 
Co., with him), for Respondent Yo. 2. 


f The Judgment cf the Couri was 
delivered by 


SHELAT, J:— The aprellan: 
carries on the business of plying stage 
carriages for transporting passergers 
In 1962 he was granted a stage car- 
riage permit by the Transport eutho- 
rities under the Motor Vehicles Act 
‘IV of 1939 (hereinafter referred to as 
the Act) bearing No. 203/62 foz the 
route between Ratlam and Kukszi vie 
Dhar. The permit was renew=J or 
December 14, 1965 with effect from 
August 14,-.1965 for a period of = 
years, ie, upto August 15, 196s. 

2. Under -section 68-C cĉ the 
‘Act, the respondent-corporation zubli- 
shed a scheme bearing No. 37 im the 
Madtiya Pradesh Government Gazette 
dated March 12, 1965, which includec 
- amongst other routes Indore-Dher anc 
Bagh-Kukshi routes. In that scheme 
the appellant’s said permit was showr. 


vw 
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as one of the permits which wouid 
have to be cancelled. On being object- 


‘ed to by a number of operators thaf 


scheme was rejected by an order 
dated January 20, 1967 passed by the 
Special Secretary to the Government 
exercising the powers of-the Govern- 
ment under S. 68-D (2) of the Act. 


8. The respondent-corporation had 
also prepared and published another 
scheme in the Government Gazette of 
February 12, 1965, called Scheme No. 
36. The scheme contained 37 routes, 
Nos. 4, 5, 6, 18, 19 and 20 of which 
were .as follows: 


4, Indore-Ratlam via Kasur 
5. Indore-Ratlam i 
6. Indore-Khachrod via Badna- 


_ war 

#48. Hallam Digthen via Nagdo, 

ar 
419. Ka AERONA via Bakħatgarħ, 
an 

20. Ratlam-Dhar 
Clause (2) of the scheme set out all 
the aforesaid 37 routes over which the 
Corporation proposed to provide State 
Road Transport Services. Clause (4) 
provided that no person other than the 
Corporation would be permitted to 
operate transport services on the rou- 
tes or portions thereof specified in 
cl. (2) except only those covered by 
an agreement between the M. P. State 
Government and the Rajasthan Gov- 
ernment. Clause (5) of the scheme 
provided that all transport services 
would, subject to the provisions made 
in subsequent clauses (which provi- 
sions for the purposes of this appeal 
are not relevant, and therefore, need 
not be set out here), be provided by 
the corporation “exclusively on Indore- 
Ratlam, Neemuch, Ratlam-Dhar and 
Ratlam-Mhow roads covering portions 
of the routes specified in cl. (2) above 
and in conjunction with others on Rat- 
Jam-Sallana, FPipliya-Rampura .. .” 
and other routes. specified therein. 
Clause 7 (a) set out as many as 43 
permits already granted to private 
operators which would have to be 
cancelled. The appellants permit for 
Ratlam-Dhar-Kukshi route, however, 
was not included amongst the said 34 
permits. That clause, however, pro- 
vided: i 

“Similar or any other permits, {if 
any, granted on any route cover- 
ing Indore-Ratlam-Neemuch, Ratlam- 
Mhow and Ratlam-Dhar portions shall 
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also be deemed to have been cancell- 
-ed.’ ; 

Clause 7 {c) set out six permits which 
covered portions of - Indore-Ratlam- 
Neemuch, Ratlam-Mhow and Rat- 
Iam-Dhar roads which would be 
made ineffective, ie, persons ope- 
rating under those permits would 
‘not be allowed to. pick up pas- 
- gengers from any station to any station 
‘lying on ‘the above roads and vice 
versa. Here too the appellant’s said 
' permit was not mentioned. But as in 
. the case of cl. 7 (a), there was a res- 
iduary statement below the list of the 
said six permits to the effect that 
“similar or any other permits’ gran- 
ted on any route,. covering portion or 
portions of ‘the Indore-Ratlam-Nee- 
much, Ratlam-Mhow and Ratlam-Dhar 
routes would be deemed to have been 
made ineffective. ; i 


4. In pursuance of “the powers’ 


contained in sec. 68-D (2), the Special 


Secretary (Home) to the State Gov-. 


ernment passed an Order, dated Janu- 


ary 2, 1967, granting the - Gövern- 


“ment’s approval to scheme’ No. 36 
with certain modifications. Para 9 of 
the Order stated that nine’ operators 


had not been mentioned in the scheme. 
althcugh their permits were affected. . 


In other words, notices as regards the 
scheme had not been served upon 
them Se as to enable them to raise 
their objections to it, if any. They 
were, therefore, served during „the 
pendency of the approval proceedings 
before him. The permits of two of 
them, however, had expired. With 
regard to the remaining seven’ opera- 
tors, whose routes under the permits 
granted to them partially overlapped 
over the routes proposed to be exclu- 
sively taken over by the Corporation, 
the Secretary felt that in view of the 
decision of the Madhya Pradesh High 
Court in Mise. Petn. No. 107 of 1966, 
D/- 15-9-1966 
Madh Pra 130) they «could not, be 
impleaded by any subsequent notices, 


that therefore, their permits could not - 


be disturbed and they would have to 
be allowed to operate over the por- 
tions of the said routes in respect of 
which they had the permits, although 
those portions were part of the routes 


declared exclusive for the respondent-. 


corporation. This view | meant that 
. the residuary statements in cls: 7 (a) 


and (c) of the scheme by which it was - 


stated that permits not expressly set 


- the exclusive routes, and 


(reported in AIR 1967 © 


A. I, R. 


out in those sub-clauses would also be 
deemed to be cancelled or made in- 
effective, was not of any efficaċy and 
that if such permits were intended to 
be affected their holders had to be 
given notices. The order then proceed- 
ed to: state that the private operators 
affected by the scheme fell into two 
categories, (1) those whose routes 
partially overlapped the exclusive 
routes in the sense that at least one 
terminus of their routes. lay outside 
(2) those 
whose routes lay wholly within the 
exclusive routes; in other words, both- 
the termini of théir routes fell within 


: the routes marked exclusive for the 


corporation. ` According to the Secre- 
tary, these two categories of permit- 
holders constituted distinct classes and 
keeping that distinction in mind, the 
only course open to the corporation 
was to drop from the scheme all those 


-operators who were similarly situated 


vis-a-vis the exclusive routes, as the 
said seven omitted operators. In other 


` words, according to him, the discrimi- 
- natory elemient of the 


scheme could 
be removed by limiting it to such 
operators whose routes lay wholly 
within the routes proposed to be taken 
over exclusively by the corporation. 
The. order suggested that if the cor- 
poration wanted to include the permit- 
holders who fell within the first cate- 
gory, it should put up another scheme 
which would include them. No such 
Rates was, however, made or publi- 
shed. 


5. It may be mentioned here 
that para 11 of the order set out per- 
mits which would have to be dropped 
from the scheme in pursuance of what 
was stated in para.10. The appellant’s 
said permit No. 203/62 was, however, 
not one of those so set out although 
it was subsisting at the date when the 
said order was made. 


. 6, As aforesaid} the permit held 
by the appellant as renewed in 1965 
was effective upto August 15, 1968. 
The appellant, therefore, applied for 
renewal of that permit in respect of 
the entire route, namely, Ratlam-Dhar 
‘Kukshi. By his order dated January 
7; 1969, the -Regional Transport Au- 
thority granted him a renewal for part 
of the route only, ‘namely, between 
Dhar: and Kukshi, thus dropping that 
portion of the route which lay between . 
Ratlam and Dhar, a distance of about 
60 miles from the total mileage of 


- newal of any permit, 
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128 miles. The reason given for the 
reduction was as follows: 


“The portion of tha route from 
Ratlam to Dhar is included in’ Scheme 
No. 36, and hence no renewal can be 
granted for this portion from Ratlam 
to Dhar in view of Hon'ble High Ccurt 
decision passed in Misz. Petition No. 
337 of 1968, dated 20-12-68”. i 
That decision was that a scheme under 
Ch. IV-A of the Act had the force of 
law, that since such a scheme is final- 
ly made by an order 3f approval by 
the State Government, it is also an 
order within the meaning of S. 68-B 
and has effect, notwithstanding any- 
thing inconsistent therewith contained 
in Ch. IV, that under section 68-F, 
the Regional > Transport Authozity 
is bound to give effect to such 
a scheme and for that purpose 
may refuse an application for re- 
cancel any 
existing permit or mocify such exist- 
ing permit. The High Court had also 
held that the Regional Transport Au- 
thority had no jurisdiction whatsoever 
to grant a permit with authoritr to 
ply stage carriage on the road par: of 
which is a route of complete exclusion 
under a scheme. (see M. P. S. 
Corporation v. R. T. A, Rewa, AIR 
1969 Madh Pra 183). 


7, The appellanz thereupon fil- 
ed a writ petition in the High Court 
of Madhya Pradesh for a mandamus 
directing the R. T. A. to grant a rene- 
wal in respect of the entire route be- 
tween Ratlam and Kukshi. By its 


order impugned in this appeal the. 


High Court interpreted cl. (5) of the 
scheme and held that its first part 
contradicted its second part inasmuch 
as, though the first part provided 
complete exclusion for Ratlam-Char 
route together with two other routes, 
the second part provided that the rou- 
tes named therein, namely, Indore- 
Khachrod via Badnawar, Jaora-Man- 
dsaur-Rampura, Dhar-Mhow via Segar 
Dhar Badnawar-Ujjain and Jaora-Nee- 
much routes should be operated “in 
conjunction” with others. The wiew 
of the High Court was that the rottes, 


- Indore-Khachrod via Badnawar and 


Dhar-Badnawar-Ujjain included the 
sector Badnawar to Dhar and urder 
the second part of cl. (5) that sector 
was to be operated in conjunction with 
private operators holding permits for 
that sector. The High Court held chat 
in view of the aforesaid contradiction 
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it could not be held that the sector bè- 
tween Badnawar-Dhar was exclusive- 
ly earmarked for the corporation and 
in that view directed the R. T. A. to 
grant a renewal to the appellant so 
as to include that part of the route 
which lay between Badnawar and 
Dhar. The High Court, however, did 
not agree with the appellant that the 
route between Ratlam and Badnawar 
should also be included in the renewal 
as that part of the route, according to 
the High Court, was made exclusive 
for the corporation. 


8. Section 68-C TE a 
State Transport Undertaking to pre- 
pare and publish a scheme in relation 
to any area, route or portion thereof, 
if, it is of opinion that for purposes 
therein set out it should run and 
operate its own service thereon and 
such a scheme can provide that the 
undertaking should do so to the ex- 
clusion, complete or partial, of other 
persons or otherwise. Under S. 68-D 
(1) persons and authorities mentioned 
therein can file objections to such a 
scheme within the prescribed time. 
Under sub-section (2), the State Gov- 
ernment may after considering such 
objections approve ‘or modify the 
scheme. Section 68-F next provides 
that where, in pursuance of an ap- 
proved scheme, a State Transport 
Undertaking applies for permit, the 
R. T. A. shall issue such permit to 
such undertaking notwithstanding 
anything to the contrary contain- 
ed in ‘Ch. IV. Sub-sec. (2) of that 
section provides that for the purpose 
of giving effect to the approved 
scheme in respect of a notified area 
or notified route, the R. T. A. may, 
by order, refuse to entertain any ap- 
plication for the grant or renewal of 
any other permit or reject any such 


‘application as may be pending, can- 


cel any existing permit or modify the 
terms of such an existing permit. It 
is clear that under this sub-section 
the.R. T. A. has been empowered to 
refuse to entertain an application for 
the grant or renewal of a permit “for 
the purpose of giving effect to the ap- 
proved scheme in respect of a notified 
area or notified route.” 


9. The question, therefore, is 
whether the R. T. A. could under sec- 
tion 68-F (2) refuse to entertain. the 
appellant’s application for renewal on 
the ground that he was doing so for 
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the purpose of giving effect to the 
scheme as approved by the Special 
Secretary who was exercising the 
power of the State Government in 
that behalf. The question, in other 
words, is what precisely was the 
scheme as approved by the Special 
Secretary. a> 


10. Tt is well settled that once 
a scheme under section 68-C is pre- 
pared and published and is approved 
by the State Government under sec- 
ition 68-D (2), the R. T. A. has no 
discretion ahd is bound to grant a 
permit to the State Transport Under- 
taking in respect of the route or rou- 
tes exclusively earmarked for such 
undertaking under the scheme. (see 
Abdul Gafoor v. State of Mysore, 
(1962) 1 SCR 909 = (AIR 1961 SC 
1556) and Capital Multi-purpose Co- 
operative Society v. State of M. P., 
(1967) 3 SCR 329 = (AIR 1967 SC 
1815). In such a case the 
held by private operators in respect of 
the routes so earmarked can be law- 
fully cancelled. (see Sobhraj Odhar- 
mal v. State, (1963) Supp 1 SCR 99 = 
(AIR 1963 SC 640).) 


11, The argument was that 
under scheme 36 the routes set out 
therein including the route between 
Ratlam and Dhar were nationalised, 
and therefore, could only be operated 
upon by the respondent-corporation 
once that scheme was published and 
approved by the State Government. 
That no doubt is true. But the diffi- 
culty in the present case arises by 
reason of the language used in cl. (5) 
of the scheme. As aforesaid, the High 
Court felt that the language in cl. (5) 
was contradictory in that although it 
first said that the routes between In- 
dore-Ratlam-Neemuch and Ratlam- 
Dhar would be 
by the corporation, the latter part of 
that clause stated that the routes, for 
instance, between Indore-Badnawar-~ 
Khachrod which would include -the 
sector between Badnawar and Nagda 
and Dhar-Mhow which would include 
Dhar-Nagda would be operated in 
conjunction with others, i.e., private 
operators. It was on account of this 
contradiction that the High Court 
directed the R. T. A. that the sector 
between Badnawar and -Dhar should 
be included in the renewal.asked for 
by the appellant and that the appli- 
cation for renewal in respect of that. 


permits - 


exclusively operated’ 


A. I. R. 


part of the route was wrongly refus- 
ed. While passing its order the High 
Court, however, took into considera- 
tion only cl. (5) of the scheme as ori- 
ginally published, and did not consider 
the effect of the modifications made in 
the scheme by the Special Secretary 
during the approval proceedings before 
him. What had happened was . that 
during the hearing of those proceed- 
ings the Secretary noticed that seven 
private operators, whose routes par- 


tially overlapped the routes proposed) 
to be exclusively taken over by the: 
corporation, had not been served with 


notices and that since, according to a 


decision of the High Court, subsequent) - 


notices to them would not avail, their 
permits in respect of the overlapping 
sectors could not be disturbed and con- 
sequently those seven operators would 
have to be left out of the scheme. The 
next difficulty, he felt, was that if 
those seven operators were to be left 
out, other operators, similarly situated 
and whose routes overlapped in like 
manner, would also have to be left 
out, as otherwise the scheme was lia- 
ble to be attacked on the ground of 
discrimination, For ascertaining who 
amongst the private operators should 
be so left out he evolved a principle. 
That principle was that there would 
be two types of operators; (1) those 
whose routes overlapped the routes 
exclusively earmarked for the corpora- 
tion in the sense that at least one 
terminus of the routes operated by 
them lay outside the exclusive routes, 
and (2) those whose routes lay whol- 
ly within the exclusive routes, i.e., both 
the termini of whose routes lay within 
the exclusive routes. To avoid any 
attack on the scheme onthe ground of 
discrimination, he modified the scheme 
by limiting it to the second type of 
operators only and held that the first 
type of operators fell in the category 
of the aforesaid seven operators and 
their permits should not, therefore, 
be disturbed. In para 11 of his Order 
he set out the permits which would 
have to be dropped from the scheme, 
ie., that the holders of those permits 
would be permitted to operate on the 
routes for which permits had been 
issued to them in conjunction with the 
corporation. He suggested that the 
corporation should ‘put forward a 
fresh scheme affecting them also if it 
desired to operate exclusively on 
these sectors. i 
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«12, It is true that the permit 
held by the appellant was not inchud- 
ed in- the list set out in para 11 of the 
Order. But on January 2, 1967, when 
the Order was made, the appellant’s 
permit for the route ketween Ratiam 
‘and Kukshi was subsisting. The ap- 
pellant also clearly fell within the 
first type or category of operators in- 
asmuch as one terminus of his route, 
namely, Ratlam, fell within the reute 
proposed to be nationélised. i.e., Rat- 
lam-Dhar, and the ozher terminus, 
namely, Kukshi, fell outside hat 
route. His permit, therefore, ought to 
have been included in the list of ver- 
mits set out in para 11 of the Order 
which were not affected by the 
scheme as modified by him, umless 
and until the corporation put forward 
anew scheme affecting such permits 
also. 


13. Since the Eigħ Court held 
that the sector between Badnawar- 
Dhar had to be includ2d in the rene- 
wal ordered by the R. T A. on the 
ground that cl. (5) of the scheme in- 
cluded that sector as one to be op2ra- 
ted in conjunction with the private 
operators, it ought tc have inclcded 
on the same reasoning the sector be- 
tween Ratlam and Badnawar also. 
That is because, according. to- the 
modifications made by the Secretary, 
private operators whose routes were 
such that both their termini did not 
fall within the routes proposed tc be 
made exclusive for the corporation 
were to be permitted to operate in 
conjunction with the corporation. 
There can be no manner of doubt that 
the appellant fell within the first -ype 
or category of operators out of the 
two categories formulated by the 
Secretary and who were not to be dis- 
turbed on the principle evolved by 
him in his said Order. In respect of 
both the routes proposed to be nation- 
alised, namely, Indore-Ratlam-Nee- 
much and Ratlam-Badnawar-Dhar one 
of the termini, namely Ratlam, fell 
within the routes proposed to be ex- 
clusive and :the-other,. namely, Kukshi, 
fell outside both of them. If, there- 
fore, cl. (5).0f'the: scheme as original- 
ly published’ and the modifications 
made therein by the Secretary by 
para 10 of his:Order: were to be read 
together, as: they must be, because 
the R. T. A. was bound by the scheme 
approved by the Government, then, 
in consonance with the reasoning ado- 
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pted by the High Court, the High 
Court could not have limited the scope 
of its order only to the sector between 
Badnawar and Dhar, but should have 
extended it over the entire route from 
Ratlam to Dhar and to Kukshi, 


14, That being the position, 
the R. T, A. could not have refused to 
grant the renewal as applied for by 
the appellant and restrict the renewal 
to the sector between Dhar and Kuk- 
shi on the ground that under the 
scheme as approved by the Govern- 
ment the route between Ratlam to 
Dhar was exclusively earmarked for 
the corporation. On a proper con- 
struction of cl. (5) of the scheme and 
the modifications made therein by the 
Secretary that was not so, and there- 
fore, the R. T. A. was not right in 
turning down. the appellant’s renewal 
application for the whole of the route 
between Ratlam and Kukshi. Nor was 
the High Court right in limiting its 
order to the sector between Badnawar 
and Dhar. 


15. For the reasons aforesaid 
we allow the appeal and set aside the 
order of the High Court by which the 
High Court upheld the R. T. A. deci- 
sion excluding the sector between 
Ratlam and Badnawar from the ap- 
pellant’s permit on the ground that that 
part of the route was exclusively ear- 
marked for the corporation under the 
scheme as approved by the Secretary. 
The inclusion by the High Court of 
the sector between Badnawar and 
Dhar in the renewal granted by the 
R. T. A. stands as no appeal against 
that part of the order of the High 
Court was filed by either of the res- 
pondents and has consequently become 
final and binding on them. The con- 
sequence is that the application for 
renewal by the appellant to the ex- 
tent of the sector between Ratlam and 
Badnawar will have to be remitted to 
the R. T. A. to: be disposed of by him 
in accordance with law and the obser- 
vations made herein above. That has 
to be done for the reason that his ex- 
clusion of that part of the route only 
on the ground -that it was being done 
by him for the purpose of implement- 
ing or ‘in pursuance of the scheme as 
approved by the Secretary cannot be 
sustained. The R. T. A., however, is 
at liberty to deal with and dispose of 
the said application in respect of the 
sector Ratlam to Badnawar on other 
grounds available to him under any, 
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other provision of the Act or the rules 
made thereunder. The respondent cor- 
poration will pay. to the appellant his 
costs of this appeal. 
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Writ Petn. No. 254 of 1968, BP 
4-5-1971. 
i Constitution of India, Art. 31A — 
Saving of laws providing -for acquisi~ 
tion of estates — The protéction under 
Art. 31A is not available only to the 
Acts which come within its term but 
is also available to Acts amending 
such Acts to include new items of pro- 
perty or which change some detail of 
the scheme of the Act provided, first- 
ly, the change is not such as would 
take it out of Art. 31A or by itself is 
not such as would not be protected 
by it and secondly the assent of the 
President has been given to the amend- 
ing statute. (X-Ref:— (1) Bombay 
Tenancy and Agricultural Lands 
(Amendment) Act (31 -of 1965) (2) 
Bombay . Tenancy and Agricultural 
Lands Act (47 of 1948)). (Para 11) 

The Bombay Tenancy and Agri- 
cultural Lands (Amendment) Act (31 
of 1965) does not in any way affect 
the main purpose or the object of the 


Bombay Tenancy and Agricultural - 


Lands Act (47 of 1948). The Act also 
does not take the-provisions of the 
parent Act out of the protection given 
to it under Art. 31A. Consequently 
the Act cannot be challenged as viola- 
tive of Arts. 14, 19 and 31 of the Con- 
stitution, The amending Act is en- 
titled to the same protection as that 
of the parent Act. (Para 13) 
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: The Judgment of the Court ‘was 
delivered by - 

P. JAGANMOHAN REDDY, J... 
The ‘petitioner challenges the vires of 
the Bombay Tenancy and Agricultural 


Lands (Amendment) Act, 1964. (Maha- . 


rashtra Act XXXI of 1965) - (herein-~ 
after referred to as the ‘impugned 
Act’). The parent Act is the Bombay 
Tenancy and Agricultural Lands Act 
1948 (Bombay Act XLVII of 1948) 
(hereinafter referred to as ‘the Parent 
Act’). In 1956 the State Legislature 
amended the parent Act by Bombay 
Tenancy and Agricultural Lands 


. (Amendment) Act 1956 (Bombay Act 


XIII of 1956)) (hereinafter referred to 
as ‘the Amendment Act’) which came 
into force on Ist August '56. 

2. The State of Bombay under- 
took legislation in furtherance of its 
policy of social welfare and to give 
effect to agrarian. reform. The parent 


Act was passed by the Bombay State. 


Legislature in order to amend the law 
which governed the relationship be- 


tween the landlord and tenants of .. 


agricultural: lands, the .object sought 
to be achieved being as indicated in 
its preamble that “on account of the 
neglect of a landholder or disputes 
between the landlord and his tenants, 
the cultivation of his estate has as a 
result suffered or for the purposes of 
improving the economice and social 
conditions of peasant or ensuring the 
full and efficient use of land for agri- 
culture, it is expedient to assume 
management of estates held by the 
landholders and to regulate and im- 
pose restrictions on transfer of agri- 
cultural lands, dwelling houses, sites 
and lands appurtenant thereto belong- 
ing to or occupied by agriculturists, 
agricultural labourers and artisans in 
the Province of Bombay and to make 
provision for certain other purposes.” 


3. By the Constitution First 


- Amendment Y act 1951 the parent Act 


R 
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. subject to certain 


was included in the Ninth Schadule 


and came within the purview of Arti- . 


cle 31-B of the Constitution. In 1956 
the State Legislature in order te im- 
plement the directive principles cf the 


State Policy set out in Arts. 38 and 39 of 


the Constitution of India. by seeking to 
promote the. welfare ° of the tenants, 
the landless. peasants and - labcurers 
to enable them to acquire land and 


with a view to bring about equitable © 


distribution- of ownership of land, 
passed the amendment. Act which re- 
ceived the assent. of the Presideat .on 
March 16, 1956. This Act made fur- 
ther changes in the relationskip of 
Jandlord and tenants which were more 


.drastic. The main effect of the amend- 


ments of Sections 32 to 32-H was thaf 
on the Ist April ’57 (hereinafter zefer- 
red to. as the tiller’s day) avery 
tenant was, subject to the other pro- 
visions deemed to have purchased 


from his landlord fr2e of all encum- 


brances subsisting thereon, on the said 
day, the land held by him as a tenant 


Section 32). The tenant . under Sec- 
tion 32-A was deemed to have pur- 
chased the land up to the ceiling 
area, It was further provided by Sec- 
tion 32-B that if a tenant held the 
land partly as owner and par-ly as 
tenant, but the area of the land held 
by him as owner is equal to cr ex- 
ceeds the ceiling area he shall not 
be deemed to have purchased the land 
held by him as a tenant under Sec- 
tion 32. 


4, | Section 32-E providec that 


the balance of any land after the pur- 
chase by the tenant under Section 32 
shall be disposed of in the. manner 
laid down in Sec. 15 as if it were land 
surrendered by the tenant. Sac- 
tion 32-F further provided that in the 
ease of disabled landholders namely 
minors, widows or persons subject to 
any mental or physical disabil.ty or 
where the tenants are equally disabl- 
ed as aforesaid or where they are 
members of the Armed Forces, the 
tiller’s day was postponed by one year 
after the cessation of disability. . 


5. As a result of the Amend- 


ment Act, on the Ist .of April, 1957 
the relationship of landlord and tenant 
came to an end, the landholder ceased 
to be a tenureholdar and the title 
thereto was vested in the tenancs de- 
feasible only on certain specifiec con- 
tingencies. The relationship of land- 


conditions (vide. 


S. N: Medhi v. State- of Maharashtra) [Reddy S} [Prs: 3-6] S. C. 1993 


holder and tenant was thus transform- 
ed into a relationship ‘of a creditor 


-and debtor, the erstwhile landlord be- 


ing entitled only to recover ‘the price 
fixed . under the provisions of the 
Amendment Act in the manner pro- 
vided therein under Section 32-G read 


“with S.32-H, the price which was to be - 
-paid by the tenant was to be deter- 
“mined by the tribunal as soon as may 


be after the tillers day and in the 
manner’ provided thereunder subject 


however to the amount so determined 
“not being less than 20 times and not 


more than 200 times of the assess- 
ment.. An appeal against the decision 
of the Tribunal was : provided to the 
State Government under. Section 32-J. 


6. The mode of payment by 
the tenant of the price fixed by the 
Tribunal is prescribed under Sec- 
tion 32-K which shall be payable in 
annual instalments not exceeding 12, 
with simple interest at 4'/% per 
annum, on or before the said dates as 
may be prescribed by the Tribunal 
and the tribunal shall direct that the 
amount deposited. in lumpsum or the 
amount of instalments deposited shall 
be paid to the former landlord. The 
landlord however did not have the 


Tight to recover the amount by re- 


course to a Court of law. The only 
way in which he could recover it if 
the instalments were not duly paid by 
the tenant voluntarily was by an ap- 
Plication to the concerned authorities 
under the Revenue Recovery Act to 
recover it as arrears of land revenue 
(Section 32-L) which provision it may 
be stated was subsequently deleted by 
the impugned Act under Section 32-M. 
On the payment of the -price either in 
lumpsum or of the last instalment of 
such price the tribunal was required 
to issue a-certificate in the prescribed 


. form to the tenant purchaser in res- 


pect of the land, which certificate 
shall be the conclusive evidence of 
purchase, If the tenant fails to pay 
the lumpsum within the period pres- 
cribed for,or isatany timein arrears 
of four instalments the purchase was to 
be ineffective and the land was to be 
put at the disposal of the Collector 
and any amount deposited by such 
tenant towards the price of the land 
was to be refunded to him. It is im- 
portant to note that Section 32-P pro- 
vides that if the tenant fails to exer- 
cise his right to purchase or the sale 
becomes ineffective on account of de- 
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fault of payment of purchase price 
the tenant shall be evicted and the 
land shall be surrendered to the for- 
mer landlord. Sections 32-Q and 32-R 
provide that the amount of purchase 
price was to be applied towards the 
satisfaction of debts and the purchaser 
was. to be evicted from the land pur- 


chased by him as aforesaid if he fails. 


to cultivate the land personally. 


ot The Amendment Act was 
challenged by a petition under Arti- 


cle 32 but this Court held that it is- 


protected by Article 31-A of the Cons- 
titution and is therefore valid. We 
shall presently refer to that decision 
but the petitioners grievance is 
against the changes that have been 
affected by the impugned Act in the 
- law as it stood after Amendment Act. 
It is the contention of the learned 
Advocate for the petitioner that the 
changes that transgress the funda- 
mental rights of the petitioner are (1) 
that if the tenant does not pay the in- 
stalments by the end of twelve years 
but before the end of the period he 
makes an application that he is at the 
time incapable of paying the arrears 
within the time and pays one instal- 
ment together with the interest on 
the total amount of one year’s instal- 
ment, the period of payment is extend- 
ed by another 12 years, (2) where he 
fails to pay the price in lumpsum or 
is in arrears of four instalments where 
the number of instalments fixed is 
four or more and the purchase has 
thereby become ineffective even then 
if he was in possession of the land on 
the ist of May ’65 and files an applica- 
tion within six months therefrom or 
from the date of default of the pay- 
ment of price in lumpsum or of the 
last instalment whichever is later and 
applies to the tribunal to condone the 
default on the ground that there 
being sufficient reason as he was in- 
capable of paying the price in lump- 
sum or the instalment, within ‘the 
time, the tribunal can if it is satisfied 
condone the default and allow further 
time, in the case of payment of lump- 
sum one year and for payment of 
arrears in. the case where payment is 
by instalments by increasing the total 
number of instalments to sixteen. (3) 
Even when the arrears are not paid as 
required under the law during the ex- 
tended period and sale becomes in- 
effective and the tenant purchaser has 
nevertheless continued’ in possession, 
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the landlord has no right to have the 
tenant purchaser evicted, till the tri- 
bunal admits that it has failed to re- 
cover the amount of the purchase 
price. 

8. Shri Tarkunde contends 
that these changes have effected the 
petitioner’s right to property in that 
he has neither the right to recover the 
amount through a Court of law nor 
has he any hope of recovering it 
through the procedure prescribed by 
the impugned Act within - any reason- 
able time; that in spite ofthe fact that 
under the previous law the sale had 
become ineffective under Section 32-H 
or 32-G by the default of the 
tenant purchaser fo pay the price 
the Collector under Section 32-P 
was required to give possession ta 
the landlord but under the impugn- 
ed Act that right has become illusory 


because the landholder has no effec- 


tive remedy either to recover the 
amount or to recover the land end 
that all that the tenant has to do is to 
sit tight, he need not apply for exten- . 
sion nor need he pay the instalment 
nor is there any time fixed for the tri- 
bunal to determine that it has failed 
in the efforts to recover the amount 
under the revenue recovery Act. No 
distinction in fact, it is said, has been 
made between a person who is unable 
to pay and one who will not pay. 


9, In view of these contentions 
if is necessary to point out that this 
very petitioner had _ challenged the 
constitutionality of ‘the Amendment 
Act in Sri Ram Ram Narain Medhi v. 
State of Bombay, (1969) 1 Supp SCR 
489 = (AIR 1959 SC 459) on the 
ground that it was beyond the compe- 
tence of the legislature; that legisla- 
tion not being protected by Art. 31-A 
had infringed Articles 14, 19 and 31 of 
the Constitution; and that it was a 
piece of colourable legislation vitiated 
in part by excessive delegation of 
legislative power to the State. On 
behalf of the respondent, it was urg- 
ed that the impugned legislation ‘fell 
within Entry 18 in List If of the 
Seventh Schedule to the Constitution, 
that it provided for the extinguish: 
ment or modification of rights to 
estates and was as such protected by 
Article 31-A of the Constitution and 
that there was no excessive delegation 
of legislative power, 

18. This Court held (1) that 
the legislation fell within Entry 18 of 


4 


1971 


List II and therefore the legislature 
was competent to enact the Amend- 
ment Act; (2) that the word estate ap- 
plied to landholders as defined by S. 2 
(5) of the Bombay Land Revenue 
Code which is equally applicasle to 
tenure holders and occupants oi un- 
alienated lands; (2) that the word 
‘landholder as defined in Section 2 (9) 
of the parent Act made no distinction 
between alienated and unalienated 
lands and showed that the interest of 
the landholder fell within the defini- 
tion of ‘estate’ contained in Section 2 
(5) of the Bombay Land Revenue 
Code; (4) that there was no warrant 
for the proposition that extinzuish- 
ment or modification, of any rights in 
estates as contemplated by Art. 31-A 
(1) (a) of the Constitution must mean 
only what happened in the process of 
acquisition of any estate or cf any 
rights therein by the State. The 
language of the Article was cleer and 
unambiguous and showed that it treat- 
ed the two concepts as distinct and 
different from each other, and (€) that 
Ss. 32 to 32-R of the Amendment 
Act contemplated the vesting of title 
in the tenure on the tiller’s dey de- 
feasible only on certain specified con- 
tingencies and intended to bring 
about an extinguishment or modifica- 
tion of rights in the estate within the 
meaning of Article 31-A (1) . (a) of 
the Constitution. For the afcresaid 
reasons it was held that the Amend- 
ment Act was not vulnerable as being 
violative of Articles 14, 19 and 31 of 
the Constitution. 


11. This decision concludes the 


‘most important question whether the 


petitioner’s fundamental rights ere in- 
fringed under Arts. 14, 19 and 31, as 
the parent Act as well as the amend- 
ing Act is now protected by Art 31-A 
of the Constitution. Neither the ques- 
tion of discrimination nor of compen- 
sation or its adequacy can be gon2 into 
nor can the unreasonableness of the 
provisions under which the landlord’s 
title has been extinguished nor the 
manner in which the price is to be 
paid can be challenged. Once it has 
been held that Article 31-A applies 
the petitioner cannot complain that his 
rights under Articles 14, 19 anc 31 of 
the Constitution have been infcinged. 
This protection is available nct only 
to Acts which come within its terms 
but also to Acts amending suca Acts 
to include new iterns of property or 


. poned or 


-as was 
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which change some detail of the 
scheme of the Act provided firstly 
that the change is not such as would 
take it out of Article 31-A or by it- 
self is not such as would not be pro- 
tected by it and secondly that the 
assent of the President has been given 
to the amending statute. To put it 
differently as long as the amendment 
also relates to a scheme of agrarian 
reforms providing for the acquisition 
of any estate or of any right there- 
under or for extinguishment or modi- 
fication of such right the mere trans- 
fer of the tenure from one person to 
another or the payment of the price 
in instalment or even the postpone- 
ment of payment by a further period 
cannot be challenged under Arts. 14, 
19 and 31. In this case we have notic- 
ed that the impugned legislation has 
merely amended that provision which 
rélated to the recovery of the amounts 
from the tenant who has become pur- 
chaser and the postponement of the 
time of ineffectiveness of sale till the 
tribunal has tried and failed to re- 
cover the amount from the tenant 
purchaser. The only way under which 
the petitioner could have recovered 
the amounts under the Amendment 
Act was by an application to the Col- 
lector under the Revenue Recovery 
Act for collecting it as arrears of land 
revenue but that provision under Sec- 
tion 32-L has now been deleted. 
While the vesting of the title of the 
tenure in the erstwhile tenant is still 
defeasible only on certain specified 
contingencies as was before the im- 
pugned Act it only modified the previ- 
ous provisions to the extent that the 
erstwhile tenant has been given the 
benefit of having the payment post- 
instalments increased by 
requiring the tribunal to make an en- 
quiry as to whether there were suffi- 
cient reasons for the tenant purchaser 
making a default and if it is satisfied 
to condone the delay and extend the 
period of payment. It also vested in 
the tribunal instead o2 the Collector 
the power to make the recovery on 
behalf of the landholder. It may also 
be noticed that under the impugned 
Act the sale still becomes ineffective 
‘under the amendment Act 
when the amount is not recovered 
with this difference that under the 
former it has to be shown that the 
tenant purchaser was not in a position 
to pay. No doubt before the impugn- 
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ed Act, if the tenant-purchaser did 
not pay, the Collector could take 
action under the revenue recovery 
Act to recover the amount and if he 
did not recover it the sale became in- 
effective and the landlord could be 
put in possession by evicting the 
~tenant purchaser provided he was en- 
titled to get possession of it under the 
Act, as when his holdings do not come 
‘ within the ceiling. The basic posi- 
tion still remains the same after the 
impugned Act and there is nothing jn 
the Amendment Act which is destruc- 
tive of the scheme of agrarian re- 
form which the legislation seeks to 
implement and which is protected 
under Article 31-A of the Constitu- 
tion. 


12. This view of ours is es 
born out also by the Statement of Ob- 
jects and Reasons which impelled the 
legislature to state the- difficulty that 
was being felt in the implementation 
of the agrarian land reforms and indi- 
cate how it sought to find a remedy 
and get over it. This is what was 
stated: i 


“According fo provisions of Sec- 
tions 32-K, 32-L and 32-M of the Bom- 
bay Tenancy Agricultural Lands Act 
1948; it is left’ to the tenant to de- 
posit with the tribunal the purchase of 
the land which is deemed to have 
been purchased by him under Sec- 
tion 32 of that Act. If he fails to 
deposit the price in lumpsum or ins- 
talments the purchase becomes ineffec- 
tive and under Section 32-P the 
tenant can be summarily evicted from 
the land. It has been brought to the 
notice of the Government that in the 
ease of an Act a large. number of 
tenants specially belonging to the 
Scheduled Caste and Scheduled Tribe, 
the purchase is in danger of being in- 


effective for failure to deposit the ` 


sale price on due dates. It is noticed 
that these tenants being illiterate and 
socially backward have failed to de- 
posit the amount more of ignorance 
than wilful default. Unless there- 
fore immediate steps are taken to pro- 
_ vide for recovery of purchase price 
‘through Government agency a large 
number of tenants are likely to be 
evicted from their lands due to pur- 
chase becoming ineffective. This will 
result in defeating the object of the 
tenancy legislation. To avoid this 
result, it is therefore considered that 
the Agricultural lands tribunal should 


be empowered to recover the purchase 
price from tenants as arrears of land 
revenue and until’ the tribunal has 
failed to recover the purchase price, 
the purchase should not become in- 
effective. It is also considered that 
the benefit of these provisions should 
be given to tenants .whose purchase 
has already become’ ineffective .but 
who have not yet been evicted from 
their lands under Section 32-P. This 
bill is intended to achieve these 
objects.” 

13. We do not therefore think 
that the impugned Act has in anyway 
affected the main purpose of the Act 
or the object which it seeks to achieve 
nor do the amendments effected there- 
by take the provisions out of the pro- 
tection given to it under Article 31-A 
of the Constitution. 


14. Shri Tarkunde has refer- 
red us to the case. of Maharana Shri 
Jayvantsinghji | Ranmalsinghji v. 
The State of Gujarat, (1962) Supp 2 
SCR 411 = (AIR 1962 SC 821), in 
support of his contention that the 
impugned Act infringes Article 19 (1) 
(f) of the Constitution and is not sav- 
ed by Clause 5 thereof as the provi- 
‘sions of the said Act are unreasonable 
in that the indefinite postponement of 
the recovery of the price makes the 
payment thereof illusory, and even 
after the sale has become ineffective 
the landholder is not entitled to re- 
cover the land. 


15. What fell for determina- 
tion in the case referred to was whe- 
ther as a result of the provisions of 
the Bombay Land ‘Tenure Abolition 
Laws (Amendment) Act 1958, particu- 
larly under Sections 3 and 4 read 
with Section 6 thereof certain non 
permanent tenants were deemed to 
have become permanent tenants as 
from the commencement of the Bom- 
bay Taluqdari Tenure Abolition Act 
1949 and thereby became’ entitled to 
acquire the tenure on payment of 6 
times: the assessment or 6 times the 
rent instead of at least the minimum of 
20 times to 200 times the assessment 
which right infringed the fundamen- 
tal right of the landlord to acquire 
hold and dispose of property. This 


result it was contended had substan- 


tially deprived the petitioners of the 
right which they acquired on the 
tiller’s day by reason of the provisions 
contained in Section 32 and other 
provisions in the parent Act as 
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amended from time -o time. ‘The 
majority held that the provisions of 
Sections 3, 4 and 6 of the Bombay 
Land Tenure Abolition Laws (Amend- 
ment) Act 1958 in so far as they deem- 
ed some tenants as permanent tenents 
in possession of Taluqdari land were 
unconstitutional and void in tha 
under the guise of changing the dəfi- 
nition of a -permanent tenant and 


changing a rule of evidence, it really ` 


reduced the purchase price that the 
petitioners were entitled to receive 
from some of their tenants on the 
tillers day’ under Section 32-H of 
the parent Act. . 


16. It would appear from the 
Judgment of S. K. Das, J. speaking 
for himself and Sinha C. J., that the 
constitutional validity of the relevant 
provisions of the Talugdari Abolicion 
Act 1949 and the parent Act read with 
the Amendment Act had not keen 
challenged before them. The decision 
of Dhirubha Devisingh Gohil v. The 
State of Bombay, (1955) 1 SCR 691 
= (AIR 1955 SC 47) and (1959) 1 
Suppl SCR: 489 = (AIR 1959 SC 459), 
were cited as upholdirg the constitu- 
tionality of the relevant provisions of 
those two Acts. After pointing out zhat 
what has been challenged before them 
was the constitutional validity of the 
Bombay Act LVII of 1958 particular~ 
ly the provisions 3, 4 and 6 of that 
Act, and referring to the earlier ceci- 
sion that this Court had held that 
Ss. 32 to 32-R of parert Act read with 
the Amendment Act were designei to 
bring about an extinguishment o> in 
any event a modification of the land- 
lords rights in the estate within the 
meaning of Article 31-A (1) (a) of the 
Constitution, it was observed that the 
right which the petitioners 
receiving the purchase price was un- 
doubtedly a right to property gueran- 
teed under Article 19 (1) (f) of the 
Constitution and was not savec by 
Clause 5 thereof nor are the cases be- 
fore them protected ky Article J-A. 
S. K. Das, J. gave the following 
reasoning for the aforesaid conclusion 
at pages 438-439: 


“The petitioners Eave three kinds 
of tenants permanent tenants, prozect- 
ed tenants, and ordinery tenants. On 
April 1, 1957, the petitioners ceased 
to be tenure holders in respect of all 
tenants other than permanent ter.ants 
and became entitled only to the pur- 
chase price under Section 32-H If 
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any tenant claimed on that date that 
he was a permanent tenant, he had to 
establish his claim in accordance with 
Section 83 of the Revenue Code. Such 
a claim could be contested by the 
tenure-holder whenever made by the 
tenant. But by the impugned Act 
1958, all this was changed, and unless 
the tenure holder made an application 
within six months of the commence- 
ment of the impugned Act, 1958, he 
was not in a position tc say that a 
particular tenant who was in posses- 
sion of tenure-land for continuous 
period aggregating twelve years on 
and before August 15, 1950, was not 
a permanent tenant. We are unable 
to hold that the six months’ limit im- 
posed by Section 5 of the impugned 
Act, 1958, is in the circumstances, a 
reasonable restriction within the 
meaning of Article 19 (5) of the Cons- 
titution.” : 

17. The decision in the above 
case is clearly inapplicable to the facts 
and circumstances of the case before 
us and consequently in the view we 
have taken this petition is dismissed 
with costs. 

` Petitian dismissed. 


AIR 1971 SUPREME COURT 1997 
(V 58 C 410) 

(rom Kerala: AIR 1970 Ker 239) 

K. S. HEGDE E A. N. GROVER, 


C. Sankaranarayanan ete., Appel- 
Jants v. The State of Kerala ete., Res- 
pondents. A. P. Devassy and others, 
Interveners, 


Civil Appeals-Nos. 1789 to 1791 
of 1969, D/- 4-5-1971. ; 

(A) Civil Services — Kerala Edu- 
cation Rules (1959), Ch. 27-A, R. 8 — 
Age of superannuation of School 
teachers — Any aided school teacher 
opting to be governed by rules under 
Ch. 27-B and Ch. 14-C is relegated to 
the position of Government schoof 
teacher whose age of superannuation 
is 55 and thus cannot get the benefit 
of note to R. 8 of Ch. 27 which pro- 
vides 60 years as age of superannua- 
tion for aided’ school teachers — (X. 
Ref.— Civil Services— Kerala Educa- 
tion Rules (1959), Ch. 27-B, R. 4 and 
Ch. 14-C, R. 2) — AIR 1970 Kerala 
239, Affirmed. (Para 6) 
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(B) Constitution of India, Art. 309 
— Conditions of service of Govern- 
ment employee — Power of Govern- 
ment under Article 309 to make rules 
regulating the conditions of service of 
Government employees or of teachers 
in aided schools under S. 12 of Kerala 
Education Act cannot in any way be 
affected by any agreement. Rule of 
estoppel against Government cannot 
be invoked in such cases — (X Ref. — 
Civil Services — Kerala Education 
Act (6 of 1959), S. 12) — (X. Ref. — 
Evidence Act (1872), S. 115) — AIR 
1868 SC 718, Distinguished. 
(Paras 7, 8) 
(C) Constitution of India Art. 311 
(2) — Compulsory retirement — 
Change in the rule relating to retire- 
ment can be validly made and it does 
not attract either Article 311 (2) or 
Art. 14 — (X Ref. — Constitution of 
India, Article 14) — AIR 1965 SC 
1567, Followed. (Para 9) 


Cases Referred: a ea Paras 
(1968) AIR 1968 SC 718 (V 5 
= (1968) 2 SCR 366, Union a 
India v. M/s. Anglo Afghan 
Agencies Ltd. 3 
(1965) AIR 1965 SC 1567 wv 52) 
= (1965) 1 SCR 693, Bishun 
Narain Mishra v. State of | = 
Uttar Pradesh 9 


M/s. K. T. Hareendranath Vishnu 
Behadur Saharya and Miss Yougindra 
Khushalani, Advocates, for Appel- 
lants, In all the appeals; Mr. A. R. 
Somnath Iyer, Senior Advocate (Mr. 
M. R. Krishna Pillai, Advocate with 
him), for Respondent (State of Kerala) 
In all the appeals; Mr. P. C. Chandi 
Advocate, for Interveners, In all the 
appeals. 

The Judgment of the Court was 
delivered by 


GROVER, '3J.:— These appeals by 


special leave are from a judgment of 


a Division Bench of the Kerala High 
Court affirming the decision of a learn- 


ed single Judge who had dismissed. 


the writ petitions of the appellants. 


2. The appellant in C A 
1789/69 entered service as a teacher in 
a private aided school on March 14, 
1946. Both the appellants in C. A. 
1790/69 had joined service originally 
as teachers in aided schools but they 
entered Government school service on 
August 17, 1958 and December 13, 
-1948 respectively. Similarly in C. A. 
1791/69 the appellant joined govern- 
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ment service as a teacher and attained 
the age of 55 on July 2, 1968. 


3. Tt appears that on Novem-~ 
ber 22, 1965 all associations of Gov- 
ernment and private aided school 
teachers of which the appellants were 
members submitted a memorandum 
to the Government making various 
demands. One of these (No. 11) was 
that the age of retirement of school 
teachers should be raised to 60 years. 
On July 14, 1966 the Government 
issued an order by which the age of 
retirement was raised from 55 to 58 
years. Paragraph 8 of this order was 
in the following terms:— 

“The age of retirement of all 
teachers including Head Masters of 
aided schools will be raised to 58 with 
effect from 1-7-1966. This will be 
subject to the condition that the ap- 
pointing authority may with previous 
approval of the Director of Public 
Instruction in the case of High and 
Training Schools require the teacher 
to retire after he attains the age of 55 
years, on three months notice without 
assigning any reason. The teachers 
may also after attaining 55 years, 
voluntarily retire after giving three 
oe notice to the appointing autho- 
rity 
The order mentioned above was fol- 
lowed by an amendment in the rele- 
vant rules in the Kerala Education 
Rules framed under the Kerala Educa- 
tion Act 1958 (Act 6 of 1959). On 
May 4, 1967 another order was issued 
by the Government in supersession of 
the previous orders. By this crder 
the age of compulsory retirement of 
all Government employees and aided 
school teachers whose age of retire- 
ment on superannuation under the 
existing order was 58 years was 
lowered to 55 years. It was, how- 
ever, stated that all those who had 
already crossed the age of 55 years or 
who might attain the age of 55 within 
a period of three months from the 
date of the order would retire only on 
the date of expiry of three months. 
The necessary amendments were for- 
mally made both in the Kerala Educa- 
tion Rules framed under the Act 6 of 
1959 and the Kerala Service Rules made 
by the Governor in exercise of the 
powers conferred by the proviso to 
Article 309 of the Constitution. 


Oo h We may at this stage refer 
to the relevant statutory provi- 
sions and the Rules. 


Act 6 off . 
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1959 was enacted to provide for the 
better organisation and development 
of educational institutions in the 
State. Section 12 (1) of the Act pro- 
vides that the conditions of service of 
teachers in aided 
the conditions relating to pay, pen- 
sion, provident fund, - insurance and 
age of retirement shall be such as may 
be prescribed by the Government. 
Section 36 confers power on the Gov- 
ernment to make rules. The rules 
which have been framed under Sec- 
tion 36, namely, the Kerala Educa-ion 
Rules 1959, . hereinafter called the 
“Education Rules” originally contain- 
ed Chapter XXVII In February. 1965 
this -Chapter was renumbered as 
XXVII-A. Another Chapter XXVI-B 
was added. R. 8 in Chapter XXVIO-A 
appearing under the head “pension” 
is in the following terms:— 

“8, The age of retirement on 
superannuation shall be 55 years. 

Note.- In the case of those who 
were in service of any aided school 
prior to 4-9-1957 the age of retire- 
ment on superannuaticn shall be 60 
years subject to the condition that the 
service beyond 55 years shall not 
qualify for pension and gratuity ur.der 
these rules.” ls 
In Chapter XXVII-B the following 
rules may be noticed: . 

“I. The Rules in this Chanter 
shall come into force on 1-10-1964 

9. These Rules shall apply to 
teachers in aided schocls to whom the 
rules in Chapter XIV (C) Kerala Edu- 
cation Rules apply. : . 


rules contains 
are material and whick: may be redro- 
duced: 

“1. The Rules in this Ghapter 
shall apply to a. 

(i) Teachers of aided school who 
are in service on 1-10-1964 and who 
opt under Rule 2 to 3e governec by 
these Rules; and S , 

(ii) Teacħers appointed after 1-10- 


1964: l A : 

Provided that nothing contained 
fin this Chapter shall apply to teachers 
who continue in service after atiain- 
ing the age of 55 on or before 4-5- 
1967. RS h 
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2. Subject to the provisions of 
Rule 1 teachers who in service on 1- 
‘10-1964 shall be given the option 
either to continue under the Rules in 
Chapter XIV (B) or to come under 
these Rules. Such option shall be 
exercised within a period of three 
months from the commencement of 
these Rules, or within such further 
time as Government may specify in 
this behalf. The option once exercised 
shall be final. Teachers who have not 
exercised any option within the pres- 
cribed period shall be deemed to have 
opted these Rules.” 


5. It is common ground that 
the appellant in C. A. 1789/69 exer- 
cised the option in terms of tke above 
rules. Thus by’ virtue of Rule 2 in . 
Chapter XXVII (B) read with Rule 4 
the date of his compulsory retirement 
on superannuation would be the same 
as was applicable to teachers of Gov- 
ernment schools. 


6. | We may first deal with the 
contentions raised on behalf of the 
appellant in the above appeal It 
was claimed on his behalf that the 
provisions of Chapters XXVH-A and 
B were not mutually exclusive and he 
was entitled to the benefit of Rule 8 
in Chapter XXVII-A. As he was in 
service of an aided school prior to 
September 4, 1957 his age oz retire- 
ment on superannuation was to be 60 


years. The approach of the Division, 
Bench was that the provisions of 
Chapters XXVII-A and XXVII-B 


when read together leave no doubt 
that the two chapters are mutually 
exclusive. Chapter XXVII-B makes 
independent and separate provisions 
which are inconsistent with those con- 
tained in Chapter XXVII-A. As the 
appellant in C. A. 1789/69 is a 
teacher in an aided school tha age of 
compulsory retirement by virtue of 
Rule 4 of Chapter XXVII-B would be 
the same as that of teachers of Gov- 
ernment schools. The age of compul- 
sory retirement for the latter class of 
teachers was 55 and it followed that 
that would be the age of superannua- 
Re~ 
liance was placed also on Rule 2 (a) 
of Chapter XIV (C) which expressly 
states that teachers who come under 
the provisions of Chapter XIV (C) 
shall retire at the ageof55,We fully 
concur with the view of the Tearned 
Judges ofthe High Court andare un- 
able to accede to the contention that] 
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spite. of the clear wording of the 
various rules to which reference has 


the matter of superannuation. 


Te Another point which has 
been strenuously urged is that the 
Government orders which followed 
the memorandum submitted by the 
teachers were the result of an under- 
standing which could well be regard- 
ed as a binding agreement or contract 
between the Government and. the 


teachers from: which it was not open. 


to the Government to resile unilateral- 
ly. Alternatively a rule similar to 
that of estoppel could be invoked. The 
first limb of this argument was dis- 
posed of by the learned single Judge 
by rightly pointing out that the 
power of the Government under Arti- 
cle 309 of the Constitution to make 
rules regulating the conditions of ser- 
vice of Government employees or of 
teachers in aided schools under S. 12 
of Act6 of 1959 couldin no way be 
fettered by any agreement even if 
‘such an agreement was proved. We 
heve not been shown any principle or 
authority on which any agreement or 
contract could be spelt out from the 
document relied upon. Nor is if 
possible to understand how the power 
conferred by Article 309 of the Con- 
stitution or by the statutory provisions 
could be curtailed or fettered in any 
manner by any alleged agreement or 
contract. The rule of estoppel can 
hardly be invoked in the circum- 
stances of the case although support 
was sought from certain decisions of 
this Court. 


8. In Union of India v. M/s. 
Arglo-Afghan Agencies Ltd., (1968) 2 
SCR 366 = (AIR 1968 SC 718), this 
Court held that where a person had 
acted upon the representation made in 
the export promotion scheme that im- 
port licence upto the value of the 
goods exported would be issued and 
had actually exported goods his claim 
for an import licence for the maxi- 
mum value permissible by the scheme 
could not be arbitrarily rejected. It 
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was observed that the claim in that 
case was founded upon the equity 
which arose as a result of representa- 
tion made on behalf of the Govern- 
ment in the export promotion scheme 
and the action taken by the respon- 
dents there acting. upon the represen- 
tation. - Even though Section 115 of 
the ‘Evidence Act was not in terms 
applicable it was still open to the res- 
pondent who had acted on that repre- 
sentation to claim: that the Govern- 
ment should be bound to. 
out the promise made by it - 
though not recorded in the form of a 
formal contract as required by the 
Constitution: These principles can 
hardly be applied here because there 
is no question of any representation 
having been made by the Government 
which was acted upon to their detri- 
ment by the appellants. Moreover 
the conditions of service could be in- 
disputably changed in exercise of the 
powers contained in Article 309 of the 
Constitution and Act 6 of 1959. In 
such a ‘situation it was not open to the 


‘appellants to invoke the principle of 
-the -rule of estoppel. 


9. -- Our attention Ras also been 
invited particularly on behalf of the 
appellants in C. As. 1790 and 1791 to 
Exhibits P-6 and P-7. Exhibit P-6 is 
a copy of proceedings of the District 
Education Officer, Kottayam. It con- 
tains a mention of order dated March 
10, 1967 in which it is stated that the 
age of compulsory. retirement of all 
officers in the State had been raised 
to 58 as per the Government orders 
mentioned therein. The continuance 
beyond the age of 55 of these teachers 
was subject to suitability. A list of 
certain teachers was given who were 
allowed to continue in service till 58 
years of age. Similarly Exhibit P-7 
is a copy of the proceedings of the Dis- 
trict Educational Officer, Palghat, in 
which the names of teachers who 
were to continue beyond the age of 
55 was given. This was ‘apparently 
done after the age of superannuation 
had been raised to 58 with effect from 
July 1, 1966 vide. Exhibit P-4 (G. O.) 
dated July 14, 1966. But then, as has 
been noticed before, the age of retire- 
ment was again lowered to 55 years. 
Change in the rule relating to retire- 
ment can be validly made and it does 
not attract either Art. 311 (2) or Arti- 
cle 14 of the Constitution : see Bishun 
Narain Mishra v. State of Uttar Pra- 


% 
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desh, (1965) 1 SCR 693 = (AIR 1965 
SC 1567). 


1% Reliance has also been 
placed on behalf of the appellants on 
Rules 5 and 6 of the Kerala Service 
Rules. According to Rule 5 nothing 
in the Rules or in any Rule made 
thereunder shall operate to deprive 
any person of any right or privilege to 
which he is entitled by or under any 
law or by the terms of any contract 
or agreement subsisting between such 
person and government on the date 
the Rules came into force. Section 6 
says that subject to the provisions of 
Rule 5 nothing in the Rules or any 
rule made under the Rules shall ose- 
rate to affect to the disadvantage of 
any person holding a substantive post 
under government to whom the Rules 
apply, “the conditions of service in 
respect of pay, leave, allowances, p2n- 
sion or any other matter which are 
applicable to him (a) on the date these 
rules came into force, or (b) by viriue 
of any order or rule made by the gv- 
ernment unless such person gives his 
consent”, The point sought to be 
made is that once the age of retire- 
ment was raised to 58 it could not be 
reduced to 55 owing to the provisions 
of these Rules. This matter was aot 
raised before the Division Bench of ihe 
High Court and the normal practice of 
this court is not to allow. a new pcint 
fo be raised except in a case of a very 
special nature. We find no reason or 
justification for entertaining this cən- 
tention for the first time in this court 
in the present appeals. 


11. The appeals fail and are 
dismissed but we leave the parties to 
bear their own costs. 

Appeals dismissed. 


AIR 1971 SUPREME COURT 2001 
(V 58 C 411) 


S. M. SIKRI C. J., G. K. MITTER, 
C. A. VAIDIALINGAM, P. JAGAN- 
MOHAN REDDY AND I. D. DUA, JJ. 


Achutyanand Singh and another, 


Petitioners v. State of Bihar and’ 
others, Respondents. 
Writ Petn. No. 238 of 1968, D/- 


4-5-1971. 

(A) Co-operative Societies—Biaar 
and Orissa Co-operative Societies Act 
(6 of 1935), S. 6 — The power conferr- 
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ed on Assistant Registrar by a notifi- 
cation published in Official Gazette 
eannot operate retrospectively. 


(Para 5) 
_ (B) Co-operative Societies—Bihar 
and Orissa Co-operative Societies 


Rules (1959), R. 39 — Any order pass- 
ed by the Assistant Registrar direct~ 
ing amalgamation of a society under 
R. 39 (2), during the pendency of ap- 
peal under sub-rule (4) is contrary to 
law and void. When such order is 
struck down the amendments made in 
the bye-laws of the amalgamated soci- 
ety must also be struck down. 

{Paras 6, 7) 


Mr. M. C. Chagla, Sr. Advocate 
(Mr. U. P. Singh, Advocate, with him), 
for Petitioners; M/s. D. P. Singh, V. J. 
Francis, Narayan Netter and Suresh 
Prasad Singh, Advocates, for Respon- 
dents. 

The Judgment of the Court was 
delivered by 

DUA, J.:— The petitioners in this 
petition under Art. 32 of the Constitu- 
tion are Achutyanand Singh and the 
Kaithawalia Cane Growers’ Co-opera- 
tive Society registered under the Bihar 
& Orissa Co-operative Societies Act, 
1935. Petitioner No. 1 is the Secre- 
tary of Petitioner No. 2, the Co-opera- 
tive Society. The facts necessary for 
the disposal of this writ petition lie in 
a very narrow compass and are not 
disputed. We consider it unnecessary 
for our present purpose to refer to the 
earlier events including the corres- 
pondence between the Co-operative 
Department and the petitioners in the 
background of which the impugned 
order dated January 22, 1968 was 
made, because they have no material 
bearing on the question of the invali- 
dity of the impugned order. 

2. Ignoring therefore the ear- 
Tier history of the controversy between 
the Cane Growers’ Co-operative Soci- 
eties and the Government Department 
of Co-operative Societies relating to 
the amalgamation of the Cane Gro- 
wers’ Co-operative Societies into Multi- 
purpose Co-operative Societies, we 
need only begin with the order dated 
November 25, 1967 passed by the 
Assistant Registrar, Co-operative Soci- 
eties, Bettiah directing the petitioner 
society to take steps for amalgamation 
of the petitioner society with the other 
co-operative societies mentioned there- 
in. Against this order, an appeal was 
filed by the petitioner on December 


"= 2002 S. C. [Prs. 2-3] Achutyanand Singh v. State of Bihar (Dua J.) 


14, 1967, with the Registrar, Co-opera- 
tive Societies (Bihar) at Patna, under 
R. 39 (4) .of the Bihar & Orissa Co- 
operative Societies Rules, 1959. While 
this appeal was pending, the Assistant 
Registrar, Co-operative Societies, pass- 
ed another order on January 22, 1968, 
by means of which -he compulsorily 
amalgamated the petitioner Society 
with three other societies mentioned 
therein so as to form a new Multi- 
purpose Co-operative Society. It is in 
these circumstances that the present 
writ petition was presented in this 
Court on August 10, 1968, challenging 
the two orders of the Assistant Regis- 
trar. The impugned order dated Janu- 
ary 22, 1968 reads as under: 


“Chanpatia Community Develop- 
ment Block. Name of Societies to be 
amalgamated.: 4 


1. Bankat Kaithwalia M. P.C. $. 
2. Bankat C. G. C. S. 

3. Kaithwalia C. G.C. S. 

4. Shambhnapur C. G. C. S. 
Dated 22-1-1968 


Whereas the above noted societies 
which have been functioning indepen- 
dently are extremely weak, both 
structurally and financially, to at- 
tain a viable status so as to deliver the 
goods expected from them until and 
unless they are amalgamated.to form 
a new society and whereas the manag- 
ing committee of the above noted soci- 
eties have failed to convene a meet- 
ing in compliance to my order No. 
49A dated 25-11-67 issued under Sec- 
tion 39 (1) of the Bihar Co-operative 
Societies Rules, 1959, while the Soci- 
ety/Societies mentioned against serial 
_... above convened a meeting of 
share-holders and creditors thereof 
which took no decision which is not 
in the interest of these societies and 
whereas six weeks have expired from 
the date of my orders referred to 
above, I, after satisfying myself that 
the interest of the creditors have been 
adequately safeguarded direct under 
Sub-rules (2) & (3) of Rule 39 of the 
Bihar & Orissa Co-operative Societies 
Rules, € 
e-ies should be amalgamated into 
a new society, namely, Bankat Kaith- 
walia M. P. C. S. Society, and I 
hereby register the new society 
and the bye-laws thereof with effect 
from 22-1-68. : 


It is further ordered that the assets 
and liabilities of the amalgamated 


1959 that the aforesaid soci- — 


A.I. R. 


societies shall vest in the new society 
and the registration of the amalgamat- 
ing societies shall stand cancelled.” 


3. Shri Chagla raised three 
contentions in this Court. According 
to the first contention the Assistant 
Registrar who passed the impugned 
orders was not competent to do so 
because the power to make such orders ` 
was not delegated to him under the 
law. According to the second conten- 
tion during the pendency of the peti- 
tioner’s appeal with the Regis- 
trar no further order could be 
passed by the Assistant Regis- 
trar with the result that the 
order .dated January 22, 1968, was 
wholly unauthorised and therefore 
void. This challenge is founded on 
sub-rule (5) of R. 39. At this stage it 
would be helpful to reproduce R. 39: 

"39. Compulsory amalgamation of 
societies: . ; 

(1) If the Registrar is satisfied, 
after taking into consideration the 
financial position of two or more soci- 
eties and such other matters relating 
to the societies as may be proper, that 
it is in the interest of those societies to 
be amalgamated into a new society, 
he may, by order in writing, require 
the managing committees of the soci- 
eties concerned to convene general 
meetings of the share-holders and cre- 
ditors thereof within six weeks from. 
the date of the order, for the purpose 
‘of considering a proposal to amalga- 
mate the societies into a new society. 


(2) If the managing committees 
fail to call any such meeting for the 
purpose, or if the decision in any such 
meeting is against the proposed amal- 
gamation, or no decision is taken at 
any such meeting, the Registrar may, 
on the expiry of six weeks from the 
date of his order and after satisfying 
himself that the interest of the credi- 
tors has been adequately safeguarded, 
direct that the said societies shall be 
amalgamated into a new society with 
effect from a date to be specified in 
the direction. 

(3) The Registrar shall, with 
effect from the said date, register the 
new society and on such registration 
the assets and liabilities ofthe amalga- ` 
mated societies shall vest in the new 
society. 


(4) An appeal against an order 
passed under sub-rule (1) shall lie, 
within one month from the date of 
such order,— ; 


4 
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(i) if the order has been passed by 
any officer exercising the powers of 
Registrar, to the Registrar; 

_ (ii) if the order has been passed 
by the Registrar, to the State Govern- 
ment. 

(5) No action under sub-rule (2) 
shall be taken until the disposal of she 
appeal under sub-rule (4).” 

The last contention attacked che 
impugned order dated January 22, 
1968, on the ground that along with 
the registration of the new amalgamat- 
ed society the bye-laws of the peti- 
tioner society were alsc altered and 
this according to the psatitioner’s sab- 
mission further violates vested rights 
of the petitioner society. Under Sec- 
tion 26. of the Bihar and Orissa o- 
operative Societies Act the Registrar 
can amend the bye-laws only if it is 
necessary or desirable to do so in the 
interest of such society. In the in- 
stant case it was argu2d there is no 
question of amending the bye-laws in 
the interest of the society which has 
been compulsorily amalgamated with 
other societies. 


4, Shri D. P. Singh, the learn- 
ed counsel for the respondents, in 
reply placed reliance on a notification 
(No. 1186) dated November 16, 1965, 
by means of which the power of Regis- 
trar, inter alia, under R. 39 of the 
Bihar & Orissa Co-operative Sociezies 
Rules was conferred on the Assistant 
Registrar. This notification was not 
relied upon in the counter-affidavit It 
was published in the Bihar Gazette 
(Extraordinary) dated May 1, 1368, 
and a copy of the Gazette Notification 
was actually produced at the time of 
hearing in this Court. The question 
arises if this notification was opera- 
tive, and the Assistant Registrar could 
lawfully claim to take action under 
the delegated authority, on November 
25, 1967, and January 22, 1968. 


5. Before corsidering the 
merits of this contenticn, we consider 
it proper to refer to scme of the sta- 
tutory provisions. The Bihar & Or:-ssa 
Co-operative Societies Act (No. VI of 
1935) was enacted in May 1935 to con- 
solidate and amend the law relating 
to Co-operative Societies in the State 
of Bihar and Orissa. Under S. 6 (1) 
the State Government is empowered 
to appoint a person to be a Registrar 
of Co-operative Societies for the State 
or any portion of it, and also to ap- 
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point persons to assist such Registrar. 
Under sub-s. (2): 

“The State Government miay, by 
general or special order published in 
the Official Gazette, confer; — 

(a) on any person appointed under 


‘sub-section (1), to assist the Regis- 


trar, all or any of the powers of the 
Registrar under this Act except the 
powers under section 26, and 
)x x x x? 

It is obvious that the powers of a 
Registrar can be conferred on a per- 
son appointed under S. 6 (1) by means 
of a general or special order publish- 
ed in the Official Gazette. As the 
notification in the present case was 
published in the Official Gazette on 
May 1, 1968, the order conferring the 
Registrars power on the Assistant 
Registrar mentioned therein could not 
be operative before that date and no 
valid order under R. 39 could be 
made by any such Assistant Registrar 
prior to that date. 


6. The next relevant statutory 
provision is R. 39 of the Bihar Co- 
operative Societies Rules, 1959 made 
under S. 66 of the-Act. This rule has 
already been set out. It is clear that 
so long as the appeal remains pending 
with the Registrar or the State Gov- 
ernment, as the case may be, no order 
can be made under sub-rule (2). It 
is not disputed before us that the peti- 
tioner society had appealed from the 
order of the Assistant Registrar dated 
November 25, 1967 to the Registrar 
and that on January 22, 1968 that ap- 
peal was pending. Indeed it is still 
pending awaiting disposal. In view of 
the fact that on January 22, 1968, 
when the order under R. 39 (2) was 
made by the Assistant Registrar, the 
appeal against the order dated Nov- 
ember 25, 1967, was pending with the 
Registrar, the order dated January 22, 
1968, must be held to be contrary to. 
law and therefore void. Once this’ 
order is struck.down the challenge to 
the order dated November 25, 1967 
will have to be decided by the Regis- 
trar before whom the appeal from that 
order is pending and we do not con- 
sider it either necessary or proper to 
express any opinion on that point. 


7. The third contention also 
stands accepted because the new bye- 
laws were enforced by means of the 
order dated January 22, 1968, and if 
that order is struck down the new bye- 
laws would fall with it. 


2004 S. C. [Prs. 1-2] B. C. Das v. State of Assam (Dua J.) 


8. This writ petition is accord- 
ingly allowed with costs and the order 
dated January 22, 1968, struck down 
as void. . 
s Writ petition allowed. 
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J. M. SHELAT, T. D. DUA AND V: 
BHARGAVA, JJ. ` 
1. Bhagaban Chandra Das (In C. 
A. No. 1644 of 1967) 2. Pijush Kanti 
Hore (In C. A. No. 1645 of 1967), Ap- 
pellants v. The State of Assam and 
others, (In both the Appeals) Respon- 
dents. 
Civil Appeals Nos. 1644 and 1645 
of 1967, D/- 23-4-1971. 
(A) Constitution of India, Art. 311 
(2) CL (c) to Proviso — (Per majority; 
Bhargava, J. dissenting)—In absence of 
an enquiry being held into the char- 
ges against the Government servant, 
an order under Cl. (c) of Proviso to 
Art. 311 (2) dispensing with all op- 
portunity to show cause against the 
action proposed to be taken must be 
construed as intended to refer to the 
action including inquiry into the truth 
of the charges against him and the 
proposed penalty to be imposed after 
such inquiry. (Para 5) 
Merely because the form of the 
order is expressed in the language 
used inthe unamended Art. 311 (2) it 
does not exclude the applicability of 
the amended Cl. (2) of Art. 311 as a 
whole. (Para 4) 
(B) Civil Services — Assam Ser- 
vices Discipline and Appeal Rules 
(1964), R. 10—Rule 10 and Regulation 6 
of Assam Public Service Commission 
(Limitation of Functions) Regulations 
(1951) do not make consultation with 
Public Service Commission a condi- 
tion precedent for dismissing a Gov- 
ernment servant. (X-Ref: Constitu- 
tion of India, Article 311) — (X-Ref: 
Assam Public Service Commission 
(Limitation of Functions) Regulations 
(1951) Reg. 6). (Para 13) 
Cases Referred: pete aa ae 
(1970) AIR 1970 Assam 80 (V 5 
= Assam LR (1969) Assam 192: 
Zatia v. State of Assam 
-€1960) Civil Appeal No. 289 of 1958 
D/- 6-5-1960 (SC), State of 
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Bombay v. D. A. Korgaonkar 13 

(1959) AIR 1959 SC 536 (V 46)= . 
(1959) Supp 1 SCR 892, Hukum 

ag Malhotra v. Union of ð 
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Indi 
(1958) “AIR 1958 SC 300 (V 45)= 
1958 SCR 1080, Khem Chand 
v. Union of India 3, 10 
{1957) AIR 1957 SC 912 (V 44)= 
1958 SCR 533, State of U. P. 


__v. Manbodhan Lal Srivastava 13 
(1948) AIR 1948 PC 121 (V 35)= 

75 Ind App 225, High Commr. 

for India v. I. M. Lall 3 


(1945) AIR 1945 FC 47 (V 32)= 
1945 FCR 103, Secy. of State 
for India v. I. M. Lall 
Mr. Debabrata Mukherjee, Sr. Ad- 
vocate (M/s. D. N. Mukherjee and S. K. 
Nandy, Advocates, with him), for Ap- 
pellants (In both the Appeals); Mr. 
M. C. Chagla, Sr. Advocate, (Mr. 


Naunit Lal, Advocate, with him), for . 


Respondents (In both the Appeals). 


The Judgments of the Court were 
delivered by 


DUA, J.: We have read the judg- 
ment prepared by our learned brother 
Bhargava: We are in complete agree- 
ment with him so far as decision on 
points Nos. (2) and (3) is concerned, 
but with respect we are -unable to 
agree with him on point No. (1). 

er It is unnecessary to repeat 
the relevant facts which have been set 
out by our learned brother in his judg- 
ment. The impugned order dated 
April 1, 1965, in the case of appellant 
P. K. Hore may, however, be again 
reproduced: - 

a Governor is satisfied that 
Shri P. K. Hore, Superintendent, P. 
W. D. F. C. and I Wing against whom 
more charges have been received is 
unfit to be retained in the public ser- 
vice and that he ought to be dismiss- 
ed from service. 

The Governor is further satisfied 
under sub-clause (c) of the proviso to 
clause (2) of Article 311 of the Consti- 
tution that in the interest of the secu- 
rity of the State, it is not expedient 
to give the said Shri P. K. Hore an 
opportunity to show cause against the 
action proposed to be taken in regard 
to him as stated above. 

Accordingly, the Governor here- 
by dismisses the said P. K. Hore, from 
service with immediate effect.” 

On the same day an identical order 
was made with respect to the dis- 
missal of the appellant B. C. Das ex- 
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cept that in the order against him 
there is no mention of more charges 
having been received against him. 

3. It appears that when the 
Governor made these two orders his 
attention was not invited to the 
amended Art. 311 (2) which was in 
force on that date. The impugned 
orders were according_y made in terms 
of Art. 311 (2) as it existed before its 

(Contd. on Col. 2), 


Unamended 
Prior to 6-10-63 
(2) No such person as aforesaid 
shall be dismissed ər removed or 
reduced in rank unzil he has been 
given a reasonable opportunity of 
showing cause against the action 
proposed to be taken in regard to 


Provided that this clause 
shall not apply — 

(a) where a person is dismiss- 
ed or removed or reduced in rank 
on the ground of conduct which 
has led to his conviction on a 2ri- 
minal charge; or 

(b) where an authority empo- 
wered to dismiss or remove a 
person or to reduce him in rank 
is satisfied that for some reason, 
to be recorded by that authority 
in writing, it is not reasonebly 
practicable to give to that person 
an opportunity of showing cause; 


or 

(c) where the President or 
Governor, as the case may be, is 
satisfied that in the interest of 
the security of the State it is not 
expedient to give that person such 
an opportunity. 


The unamended sub-article except 
the proviso was a reproduction of sec- 
tion 240 (3) of the Government of 
India Act, 1935. The proviso to S. 240 
(3) had only two clauses correspond- 
ing to cls. (a) and (b) of the unamend- 
ed Art. 311 (2). A bench of five Judges 
of this Court in Khem Chend v. 
The Union of India, 1958 SCR -080= 
(AIR 1958 SC 300) speaking through 
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amendment by the Fifteenth Amend- 
ment Act, 1963, which had come into 
force on October 6, 1963. The amend- . 
ed Art. 311 (2) has been reproduced 
in the judgment of my learned brother. 
It is, however, desirable to reproduce 
both the amended and unamended 
article 311 (2) so as to understand if 
any substantial or material change in 
the legal position was intended by the 
amendment: 
Amended 
After 6-10-63 

(2) No such person as aforesaid 
shall be dismissed or removed or 
reduced in rank except after an 
inquiry in which he has been in- 
formed of the charges against him 
and given a reasonable opportu- 
nity of being heard in respect of 
those charges and where it is pro- 
posed, after such inquiry, to im- 
pose on him any such penalty, 
until he has been given a reason- 
able opportunity of making repre- 
sentation on the penalty pro- 
posed, but only on the basis of 
the evidence adduced during such 
inquiry: 

Provided that this clause shall 

not apply — 

(a) where a person is dismiss- 
ed or removed or reduced in rank 
on the ground of concuct which 
has led to his conviction on a cri- 
minal charge; or 

(b) where the authority empo- 
wered to dismiss or remove a per- 
son or to reduce him in rank is 
satisfied that for some reason, to 
be recorded by that authority in 
writing, it is not reasonably prac- 
ticable to hold such inquiry; or 


(c) where the President or 
Governor, as the case may be, is 
satisfied that in the interest of 
the security of the State it is not 
expedient to hold such inquiry. 


Das, C. J., after referring to the diverg- 
ent views expressed by Spens, C. J. 
of the Federal Court for himself and 
Zafarulla Khan, J., on the one hand, 
and by Varadachariar, J., on the other 
in Secretary of State for India v. L 
M. Lall, 1945 FCR 103 = (AIR 1945 
FC 47) and to the decision of the Privy 
Council on appeal in High Commr. 
for India v. L M. Lall, 75 Ind App 
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225 = (AIR 1948 PC 121) explained 
the Privy Council decision and clarifi- 
ed the meaning, scope and ambit - of 
the unamended Art. 311 (2) in these 
words: i 


“In our judgment neither of the 
two views can be accepted as a com- 
pletely correct exposition of the intend- 
ment of the provisions of S. 240 (3) 
of the Government of India Act, 1935, 
now embodied in Art. 311 (2) of the 
Constitution. Indeed the learned Soli- 
citor-General does not contend that 
this provision is confined to guarantee- 
ing to the government servant an op- 
portunity to be given to him only at 
the later stage of showing cause 
against the punishment proposed to 
be imposed on him. We think that the 
learned Solicitor-General is entirely 
right in not pressing for such a limit- 
ed construction of the provisions 
under. consideration. It is true that 
the provision does not, in terms, refer 
to different stages at which opportu- 
nity is to be given to the officer con- 
cerned. All that it says is that the 
government servant must be given a 
reasonable opportunity of showing 
cause against the action proposed to 
be taken in regard to him. He must 
not only be given an opportunity but 
such opportunity must be a reason- 
able one. In order that the opportu- 
nity to show cause against the pro- 
posed action may be regarded as a 
reasonable one, it is quite obviously 
necessary that the government servant 
should have the opportunity, to say, 
if that be his case, that he has not 
been guilty of any misconduct to 
merit any punishment at all and also 
that the particular punishment pro- 
posed to be given is much more dras- 
tic and severe than he deserves. Both 
these pleas have a direct bearing on 
the question of punishment and may 
well be put forward in showing cause 
against the proposed punishment.” 


According to this decision the expres- , 


sion “reasonable opportunity of show- 
ing cause against the action proposed 
to be taken” included an opportunity 
to show cause against the guilt of the 
government servant concerned. This 
opportunity to show cause against the 
guilt seems to correspond to the rea- 
sonable opportunity of being heard in 
respect of the charges in the course of 
the inquiry contemplated by the amen- 
ded sub-article. The question, there- 
fore, arises if in the present case the 
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Governor when expressing his satis- 
faction under sub-clause (c) of the 


proviso to cl. (2) of Art. 311 of the 
Constitution in the impugned order, 
by using the words “it is not expedi- 
ent to give the said Shri P. K. Hore 
an opportunity to show cause against 
the action proposed to be taken in 
regard to him as ‘stated above”, in- 
tended to convey his satisfaction that 
in the interest of the security of the 
State it was not expedient to give an 
opportunity to P. K. Hore to show 
cause only against the penalty propos- 
ed to be imposed, and that the Gover- 
nor’s satisfaction did not extend to 
the inexpediency of giving. P. K. Hore 
an opportunity of showing cause 
against his unfitness to be retained in 
service as well. In our opinion the 
impugned order cannot reasonably be 
construed to be restricted to the nar- 
row meaning suggested on behalf of 
the appellant. The words “as stated 
above” on which great reliance was 
placed by the learned counsel do not 
have the effect of restricting the ambit 
of the show cause notice to the ques- 
tion of penalty which may be imposed 
after the inquiry into P. K. Hore’s un- 
fitness to be retained in the public 
service. The show cause notice about 
the inexpediency of which the Gover- 
nor was satisfied seems to us to ex- 
tend also to the question of such un- 
fitness of P. K. Hore. To accept the 
suggestion made by the appellanit’s 
TIearned counsel would impute to the 
Governor an intention to make what 
seems to be a meaningless order. It 
may be recalled: that the amended 
Article 311 (2) does not speak of any 
show cause notice. The language of 
this sub-article refers to an inquiry 
in which the delinquent government 
servant is to be inforrned of the char- 
ges against him and given a reasonable 
opportunity of being heard in respect 
of those charges and where after such 
inquiry it is proposed to impose on 
him a penalty he is again to be given 
a reasonable opportunity of making 
representation on the penalty propos- 
ed. The second stage does not speak 
of notice to show cause against the 
action proposed to be taken. The 
amendment in 1963 was made princi- 
pally to put in clearer language the 
result of the judicial decisions constru- 
ing S. 240 (3) of the Government of 
India Act, 1935, and unamended Arti- 
cle 311 (2) of the Constitution. As 
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already noticed, under S. 240 (3) of 
the Act of 1935 and the unamended 
Art. 311 (2) provision was mad: of 
giving a reasonable opportunity to the 
government servant concernec of 
showing cause against the action pro- 
posed to be taken in regard to him 
This expression was construed in 
terms to refer to the stage when, after 
such inquiry as may be necessary, 
and after the punishing authoritr, be- 
ing satisfied of the guilt of the delin- 
quent government servant, provis.onal- 
ly proposed the action to be taken 
against him. But in answer to this 
show cause notice the governmert ser- 
vant was held entitled also to show 
cause against his guilt on the merits. 
Even though in the earlier inquiry, 
if any, the government servant had 
been given an opportunity of showing 
cause against his- guilt, the second op- 
portunity provided by the statut2 was 
held to be mandatory. The Privy 
Council in I. M. Lal’s case, 75 Ind 
App 225 = (AIR 1948 PC 121) saw 
tno difficulty in the statutory cppor- 
tunity being reasonably afforded at 
more than one stage”. The Privy 
Council, however, dealt with S. 240 
(3) of the Act of 1925 and the earlier 
statutory rule on the subject. This 
Court in Khem Chand’s case, 19538 
SCR 1080 = (AIR 1953 SC 300) after 
quoting a passage from the judgment 
of the Privy Council said: 


“Therefore, in a case where there 


is no rule like R. 55 the necessity of 
an enquiry was implicit in S. 240 (3) 
and is so in Art. 311 (2) itself Fur- 
ther their Lordships say that an en- 
quiry under R. 55 “would not exhaust 
his statutory right and he would still 
be entitled to make a representation 
against the punishment proposed as 
the result of the findings of tke en- 
quiry.” This clearly proceeds cn the 
basis that the right to defend himself 
in the enquiry and the right to make 
representation against the proposed 
punishment are all parts of his “statu- 
tory right” and are implicit in the 
reasonable opportunity provided by 
the statute itself for the protection af 
the government servant.” 


4. It cannot be doubted that 
the Governor in the present case was 
fully alive to the interest of the secu- 
rity of the State when he expressel 
his satisfaction about the inexpeliency 
of giving an opportunity to P. K Hore 
in the one case, and to B. C. Das in 
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the other, to show cause against their 
guilt as contemplated by 
Art, 311 and intended that this clause 
shall not apply to their cases. Merely! 
because the form of the order was ex 
pressed in the language used in the 
unamended Art. 311 (2), it does not in 
our view detract from its effective- 
ness. as operating to exclude the ap- 
plicability of the amended cl. (2) of 
Art. 311 as a whole. The use of the 
words in conformity with the un- 
amended article serves to convey the 
same intention as is contemplated by 
the amended article and the difference 
in the language which seems to be in- 
consequential does not have the effect 
of nullifying the impugned- order. 


5. No doubt Art. 311 (2) is in- 
tended to afford a sense of security to 
government servants covered by sub- 
art. (1) and the safeguards provided 
by sub-art. (2) are mandatory. But 
el. (c) of the proviso to this sub-arti- 
cle which is designed to safeguard the 
larger interest of the security of the 
State cannot be ignored or consider- 
ed less important when construing sub- 
art. (2). The interest of the security 
of the State should not be allowed to 
suffer by invalidating the Governor’s 
order on unsubstantial or hyper-tech- 
nical grounds which do not have the 
effect of defeating the essential pur- 
pose of the constitutional safeguard of 
individual government servant. It is 
nobody’s case before us that inquiry 
into the charges against the two ap- 
pellants as contemplated by the amen- 
ded Art. 311 (2) had already been held 
and the question of imposition of 
penalty alone remained to be finally 
settled whenthe impugned order was 
made. No inquiry of any kindas con- 
templated by Art. 311 (2) was, accord- 
ing tothe common case of the parties, 
held against the appellants when the 
Governor made the impugned orders 
under proviso (c) to this sub-article. 
In these circumstances the impugned 
orders when they speak of the "action 
proposed to be taken” must be con- 
strued as intended to refer to the 
action including inquiry into the truth 
of the charges against them and the 
proposed penalty to be imposed after 
such inquiry. The fact that cl. (c) of 
the proviso to the amended sub-arti- 
cle only speaks of the inquiry and not 
of imposition of penalty is under- 
standable because in the absence of 
inquiry the question of penalty cannot 
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arise. It also serves to indicate that 
the Governor could not have intended 
by the impugned order to exclude only 
representation against imposition of 
penalty, leaving untouched the inquiry 
and the right of the government ser- 
vant to the opportunity of hearing 
with respect to the charges. 
is borne in mind that the Governor’s 
attention was, for some reason or the 
other, drawn only to the unamended 
Art. 311 and not to the amended arti- 
cle, and it is further kept in view 
that the amendment of Art. 311 in 
1963, as already explained, was only 
designed to clarify and give effect to 
the judicial decisions interpreting the 
unamended article, the reason for the 
form and the language used in the 
impugned orders becomes clear and 
there can be no difficulty in under- 
standing their true meaning. Reading 
- the impugned orders in the light of 
what has just been stated, they quite 
clearly exclude the applicability of 
sub-art. (2) of Art. 311 in both cases. 


6. These appeals according- 
ty fail and are dismissed, but in the 
circumstances without costs. 


BHARGAVA, J.: 7. These two 
appeals by certificate are directed 
against a common judgment of the 
High Court of Assam and Nagaland 
dismissing two writ petitions filed by 
the two appellants. For purposes of 
dealing with the case, it is enough to 
give facts in respect of one of the ap- 
pellants, as the facts in the case of the 
other appellant are very similar, and 
the points arising are common. In 
Civil Appeal No. 1645 of 1967, the 
appellant is P. K. Hore who joined 
service in the Secretariat of the Assam 
Government on 1st November, 1946 
in the post of a Lower Division 
Assistant. On 9th December, 1950, he 
was confirmed in that post. On Ist 
July, 1957, he was confirmed as an 
Upper Division Assistant, and on fur- 
ther promotion, on 9th December, 
1963, he was confirmed as a Superin- 
tendent in the Secretariat with the 
approval of the State Public Service 
Commission. In the year 1964-65, he 
was elected as Vice-President of the 
Assam Secretariat Services’ Associa- 
tion. This was at a time when, in the 
year 1964, the report of the Pay Com- 
mittee appointed by the Government 
was published. The employees of the 
Secretariat were dissatisfied with the 


Once it. 
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recommendations of the Pay Commit- 
fee and there was an agitation against 
it in respect of the service conditions. 
As a result, the Association took a 
decision for a pen-down strike. There 
was also some agitation alleging that 
the Pay Committee had shown undue 
favour to the brother of the Finance 
Minister of the State Government, viz. 
Fakhruddin Ali Ahmed. Consequent- 
ly, between 16th and 19th November, 
1964, there was a debate in the Legis- 
lative Assembly regarding the report 
where the Finance Minister had to 
give an explanation on this charge. 
There was the further allegation that 
the appellant P. K. Hore had taken 
Special interest in ensuring that un- 
desirable persons did not enter Assam 
from Pakistan which was resented by 
the then Chief Secretary of the Gov- 
ernment. As a result of the agitation 
by the Association, of which P. K. 
Hore was the Vice-President, he was 
suspended on 12th March, 1965. The 
other appellant, B. C. Das, was sus- 
pended a few days later, In fact, in- 
cluding the latter, 32 other employees 
were placed under suspension. On 
18th March, 1965, inquiry proceedings 
were drawn up against P. K. Hore and 
some others to show cause why disci- 
plinary action should not be taken 
against them for insubordination. P. 
K. Hore was asked to submit his ex- 
planation within five days from the 
date of receipt of the communication. 
On 26th March, 1965, he applied for 
extension of time which request was 
accepted and time was extended up to 
2nd April, 1965. Before he could sub- 
mit his explanation, however, on 31st 
March, 1965, P. K. Hore, B. C. Das 
and three others were placed under 
detention by the District Magistrate 
under Rule 30 (1) of the Defence of 
India Rules. Thereafter, in the case of 
P. K. Hore, the following order was 
passed on Ist April, 1965. 


“The Governor is satisfied that 
Shri P. K. Hore, Superintendent, P. 
W. D. F. C. and I. Wing against whom 
more charges have been received is 
unfit to be retained in the public ser- 
vice and that he ought to be dismiss- 
ed from service. 


The Governor is further satisfied 
under sub-clause (c) of the proviso to 
clause (2) of Article 311 of the Con- 
stitution that in the interest of the 
security of the State, it is not expe- 
dient to give the said Shri P. K, Hore 
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an opportunity to sħow cause against 
the action proposed to be taken in 
regard to him as stated above. ; 

Accordingly, the Governor hereby 
dismisses the said P. K. Hore from ser- 
vice with immediate effect.” 

8. On these facts, this order, as 
well as the similar order passed in the 
case of B. C. Das, were challenged in 
the High Court of Assam and Naga- 
Jand in petitions under Art. 226 of the 
Constitution on the following three 
grounds which have also been urged 
in these appeals: 


(1) The order of dismissal from 
service has been passed in violation 
of Art. 311 (2) of the Constitution, as 
the order of the Governor did not 
satisfy the requiremen7s of sub-clause 
(c) of the proviso to clause (2) of Arti- 
cle 311; 


(2) The order has been passed 
without consultation with the State 
Public Service Commission which was 
compulsory under rule 10 of the Assam 
Services Discipline and Appeal Rules, 
1964 (hereinafter referred to as ‘the 
Rules”), and regulation 6 of the Assam 
Public Service Commission (Limita- 
tion of Functions) Regulations, 1951 
(hereinafter referred’ to as “the Regu- 
lations”); i 

(3) The order of dismissal has 
been passed mala fide. The High 
Court rejected all these grounds and 
dismissed both the writ petitions and, 
consequently, the appellants Bave 
come up to this Court in these ap- 
peals. 

9. Clause (2) of Art. 311 of 
the Constitution, as it stands efter 
amendment by the Constitution Fif- 
teenth Amendment) Act, 1963 r2ads 
as follows: 

311. (2) No such person as afore- 
said shall be dismissed or removed or 
reduced in rank except after an in- 
quiry in which he has been informed 
of the charges against him and given 
a reasonable opportunity of being 
heard in respect of those charges and 
where it is proposed, after such in- 
quiry, to impose on him any such 
penalty, until he has been given a 
reasonable opportunity of making re- 
presentation on the penalty propcsed, 
but only on the basis of the evidence 
adduced during such inquiry: . 

Provided that this clause shall nof 
apply — Cera 

(a) where a person is dismissed or 
removed or reduced in rank on the 
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ground of conduct which has Ted to his 
conviction on a criminal charge; or 


(b) where the authority empow- 
ered to dismiss or remove a person or 
to reduce him in rank is satisfied that 
for some reason, to be recorded by 
that authority in writing, it is not rea- 
sonably practicable to hold such in- 
quiry; or 


(c) where the President or the 
Governor, as the case may be, is satis- 
fied that in the interest of the secu- 
rity of the State it is not expedient to 
hold such inquiry.” 

Under this provision, if an order of 
dismissal or removal or reduction in 
rank is to be passed in respect of any 
Government servant, three steps have 
to be taken. The first step is to direct 
that an inquiry be held against him; 
the second is that, in that inquiry, he 
has to be informed of the charges 
against him and given a reasonable 
opportunity of being heard in respect 
of those charges; and, finally, after 


. such inquiry, the third step to be 


taken is that, if it is proposed to 
impose on him any penalty of dis- 
missal, removal or reduction in rank, 
he has to be given a reasonable op- 
portunity of making a representation 
on the penalty proposed, but only on 
the basis of the evidence adduced 
during such inquiry. Under the three 
sub-clauses of the proviso, this prin- 
cipal clause ceases to apply altogether 
in case the conditions laid down in 
those sub-clauses are satisfied. Sub- 
clause (c), which is relevant in this 
case, lays down that, where the Presi- 
dent or the Governor, as the case may 
be, is satisfied that, in the interest: of 
the security of the State, it is not ex- 
pedient to hold the inquiry under the 
principal clause, that clause shall not 
apply. In order, therefore, to enable 
the Governor to pass an order of dis- 
missal without holding an inquiry, 
without informing the government 
servant of the charges against him and 
without giving him an opportunity of 
being heard in respect of those char- 
ges, and without giving him a reason- 
able opportunity of making a repre- 
sentation against the penalty propos- 
ed, the Governor must be satisfied 
that, in the interest of the security of 
the State. the holding of such an in- 
quiry is not expedient. In the present 
case, in the impugned order: dated Ist 
April, 1965, the satisfaction of the 
Governor was recorded in the follow- 


2010 S. C. [Prs. 9-10] B. C. Das v. State of Assam (Bhargava J.) 


ing words: 3 

“It is not expedient to give the 
said Shri P. K. Hore an opportunity 
to show cause against the action pro- 
posed to be taken in regard to him as 
stated above.” 
There was no mention of any inquiry 
and the Governor did not record any 
satisfaction that it was not expedient 
to hold the inquiry envisaged by the 
principal clause (2) of Art. 311. It is 
specially to be noted that, in the first 
paragraph of the order, the Governor’s 
satisfaction is recorded on two points. 
One is that the Governor is satisfied 
that P. K. Hore, against whom more 
_charges had been received, is unfit to 
‘be retained in the public service, and 
the second is that he ought to be dis- 
missed from service. Obviously, this 
paragraph envisaged that the Gover- 
nor had already formed an opinion 
that the penalty of- dismissal from 
service should be awarded to P. K. 
Hore. Having arrived at that opinion, 
it was expressed in so many words in 
the first paragraph of the order and, 
then, in the second paragraph, the 
Governor’s satisfaction is recorded to 
the effect that it is not expedient to 
give P. K. Hore an opportunity to 
show cause against the action propos- 
ed as stated above. The “action pro- 
posed as stated above” in the order 
clearly is the order imposing the 
penalty of dismissal from service. In 
the order itself preceding the record- 
ing of this satisfaction, there is no 
other action proposed, except the 
action of dismissal from service. The 
satisfaction recorded by the Gover- 
nor, therefore, related tothe third step 
tobe taken under cl. (2) of Art. 311 
as enumerated above. The Governor 
confined his satisfaction to the inex- 
pediency of giving an opportunity to 
P. K. Hore to show cause against the 
penalty proposed. No satisfaction is 
recorded that it is inexpedient to hold 
the inquiry required by clause (2) of 
Art. 311. Under sub-clause (c) of the 
proviso, what was needed was a satis- 
‘faction that it was inexpedient to hold 
the inquiry. No such satisfaction 
having been recorded, it was neces- 
sary that the provisions of the princi- 
pal Clause (2) of Article 311 should 
have been complied with before pass- 
ing an order of dismissal. 


10. Mr. Chagla appearing on 
behalf of the respondent, however, re- 
lied on the fact that the satisfaction 


-the Governor had to arrive. 


A.L ÈR. 


of the Governor was recorded in the 
language in which 
Art. 311 (2) stood prior to its amend- 
ment by the Constitution (Fifteenth 
Amendment) Act, 1963, and which was 
as follows:— 

“311. (2) No.sucħ person as afore- 
said shall be dismissed or removed or 
reduced in rank until he has been 
given a - reasonable opportunity of 
showing ‘cause against the action pro- 
posed to be taken in regard to him: 

Provided that this clause shall not 
apply— 

(a) where a person is dismissed 
or removed or reduced in rank on the 
ground of conduct which has led to 
his conviction on a criminal charge: 

(b) where an authority empower- 
ed to dismiss or remove a person or 
to reduce him in rank is satisfied tha® 
for some reason, to be. recorded by 
that authority in writing, it is not 
reasonably practicable to give to that 
person an opportunity of showing 
cause; or 


(c) where the President or the 
Governor, as the case may be, is 
satisfied that in the interest of the 
security of the State it is not expe- 
dient to. give to that person such an 
opportunity.” ` 
Under the unamended Clause (2) of 
Article 311, what was required to be 
done was that a reasonable oppor-~ 
tunity of showing cause against the 
action proposed to be taken in regard 
to him had to be given to the Govern~ 


‘ment servant, and, under the proviso,. 


the Governor’s satisfaction required 
was that in the interest of the secu- 
rity of the State it was not expedient 
to give that person such an opportu- 
nity.. The satisfaction under the un- 
amended provision, therefore, that 
at was 
that it was not expedient to give the 
Government servant an opportunity of 
showing cause against the action pro- 
posed to be taken in regard to him. 
This is the language used in the order 
impugned. The words used in the 
Article, before the amendment, were 
interpreted by this Court in 1958. SCR 


1080 = (AIR 1958 SC 300).° Sum- 
a the position, the Court 
eld:— 


“The reasonable opportunity en- 
visaged by the provision under consi- 
deration includes— 


(a) An opportunity to deny his 


guilt and establish his innocence, 


the provision in . 


” 
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which he can only do if he is zold 
what the charges levelled against nim 
are and the allegations on which such 
charges are based; 


(b) An opportunity to defend kim- 
self by cross-examining the witnesses 
produced against him and by examin- 
ing himself or any other witnesses in 
support of his defence; and finally 


(c) An opportunity to make his re- 
presentation as to why the proposed 
punishment should not be inflictec on 
him, which he can only do if the com- 
petent authority, after the enquiry Is 
over and after applying his minc to 
the gravity or otherwis2 of the cha>ges 
proved against the Government ser- 
vant tentatively proposes to inflict one 
of the three punishments and com- 
municates the same io the Govern- 
ment servant.” a 
This interpretation was reiterated by 
the Court in Hukum Chand Malhotra 
yv. Union of India, (1959) Supp 1 SCR 
892 = (AIR 1959 SC 536). It was 
urged by Mr. Chagla that, in irter- 
preting the order of the Governor dated 
ist April, 1965, it should be held that, 
in stating that it is not expedien- to 
give P. K. Hore an opportunitr to 
show cause against the action proposed 
to be taken in regard to him, he must 
have used these words in the sens? in 
which they were used in the Consti- 
tution prior to its amendment and in 
the light of the interpretation placed 
on those words by th:s Court in the 
two decisions cited above. For two 
reasons, this submission made by Mr. 
Chagla appears to be unaccepte ble. 
The first reason is tha? it is too much 
to hold that the Governor, while pass- 
ing an order under the amended Arti- 
cle 311 (2), would be consciously 
thinking of and basing his order on 
the language which was used earlier 
in the unamended Article and on the 
interpretation placed on that un- 
amended article by this Court. In 
fact, in the counter-affidavit Tiled on 
behalf of the State, the assertion made 
by the Chief Secretary again is “that 
the Governor of Assam was satisfied 
on the basis of materials before him 
that in the interest of security of the 
State, it was not expecient to give the 
petitioner to show cause against the 
order of dismissal.” He, thus, re- 
jterates that the Governor’s satis fac- 
tion was confined to tie inexpediency 
of permitting the petitioner to s10v7 
cause against the proposed orde? of 
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dismissal which was the proposed 
penalty. This statement in the affi- 
davit gains importance when refer- 
ence is made to a subsequent para- 
graph in it in which the Chief Secre- 
tary puts forward his submissions. It 
is in the submissions that the Chief 
Secretary says that the Governor was 
satisfied that it was not expedient to 
hold the inquiry. If, in fact, the 
Governor was so satisfied, there is 
no reason why the Chisf Secretary 
should not have stated it on oath in 
the earlier paragraph, instead of mere- 
ly making a submission of his in a 
subsequent paragraph. The second 
reason is that in the order, when re- 
cording his satisfaction, the Governor 
has stated that it is not expedient to 
give P. K. Hore an opportunity to 
show cause against the action propos- 
ed to be taken in regarc to him as 
stated above. The last three words 
“as stated above” have great signifi- 
cance. As has been mentioned earlier, 
the only action proposed to be taken, 
which was stated earlier in that order, 
was the action of dismissal from ser- 
vice. Obviously, therefore, the langu- 
age used can bear no other interpreta- 
tion except that the Governor, in re- 
cording the satisfaction, confined it 
to the inexpediency of giving an op- 
portunity to P. K. Hore to show cause 
against dismissal from service which 
would be an opportunity to show 
cause against the penalty proposed 
only. No satisfaction was recorded 
with regard to the inexpediency of 
holding an inquiry. 


ae © It was argued that this in- 
terpretation, which is being placed on 
the order of the Governor, is too strict 
and technical, and it should be held 
that, in fact, the Governor intended to 
record his satisfaction on the question 
of inexpediency of holding the in- 
quiry as required by the amended 
Article 311 (2). It has to be remem- 
bered that the satisfaction of the Gov- 
ernor under sub-clause (© of the pro- 
viso has the effect of depriving a 
Government servant of a very valu- 
able right of having an opportunity to 
prove his innocence as well as oppor- 
tunity to make a representation 
against the penalty proposed to be in- 
flicted on him. The effect of such 
satisfaction is that the Government 
servant is dismissed without even be- 
ing told of the charges against him. 
When such serious consequences fol- 
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low, it is necessary that the pre-condi- 
tion laid down by sub-clause (c) of 
the proviso to Article 311 (2) is strict- 
ly satisfied so as to justify depriva- 
tion of the valuable right of the Gov- 
ernment servant mentioned above. I 
do not think, therefore, that it would 
be enough merely to infer the inten- 
tion of the Governor and, thereupon, 
take away the right. There having 
been no proper compliance with the 
requirements of sub-clause (c) of the 
proviso to Article 311 (2), the order 
of dismissal passed against P. K. Hore 
is void and must be struck down. It 
may be mentioned that the same High 
Court in a later case of Zatia v. State 
of Assam, Assam LR (1969) Assam 192 
= (AIR 1970 Assam 80), has arrived 
at the same decision, though on a diff- 
erent reasoning which does not appear 
to be sound. This decision applies 
equally to the case of B. C. Das, as, 
in his ease also, the order passed by 
the Governor for his dismissal is 
exactly similar and was made in ex- 
actly similar circumstances as in the 
case of P. K. Hore. 

12. In view of the decision on 
the first point raised in these appeals, 
it is not necessary to deal with the 
other two points. However, since 
they were argued in detail by both 
parties, I may indicate that, in my 
pple there is no force in either of 
them. 


So far as non-compliance 





vant is dismissed. Rule 10 is as fol- 
ows:— 


“Special procedure in certain 
cases — Notwithstanding anything 
contained in Rule 9— i 

(i) where a penalty is imposed 


on a Government servant on the 
ground of conduct which has led to 
his conviction on a criminal charge; 
or 

(ii) where the Disciplinary Autho- 
rity is satisfied for reasons to be re- 
corded in writing that it is not reason- 


ably practicable to follow the proce-. 


dure prescribed in the said rule; or. 
(iii) where the Governor is 
satisfied that in the interest of the 
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security of the State, it is not expe- 
dient to follow such procedure,— 

the Disciplinary Authority may con- 
Sider the circumstances of the case 
and pass such orders thereon as if 
deems fit: 


Provided that the Commission 
shall be consulted before passing such 
orders in any case in which such con- 
sultation is necessary.” ee 


The main part of this rulé only enu- 
merates cases where orders can be 
passed without consulting the Public 
Service Commission. It is only the 
proviso that mentions consultation; 
but it does not make it compulsory for 
the Commission to be consulted. 

it says is that the Commission shall be 
consulted in any case in which such 
consultation is necessary. This clear- 
ly envisages that the necessity for 
consultation must be found in some 
other provision. This rule itself does 
not lay down that in all cases, other 
than those mentioned in the principal 
clause or in Rule 9, consultation with 
the Public Service Commission is 
made mandatory. Similarly, Regula- 
tion 6 only enumerates cases where it 
is not necessary to consult the Com- 
mission. It is true that consultation 
with the Commission, in cases where 
the Governor himself passes an 
original order imposing the penalty of 
dismissal on a Government servant, is 
not dispensed with. This regulation 
has obviously been made by the Gov- 
ernor in exercise of his powers under 
the proviso to Article 320 (3) of the 
Constitution. It is the principal clause 
of Article 320 (3) which lays down 
when the Public Service Commission 
shall be consulted. Sub-clause (c) of 
Clause (3) of Article 320 is the rele- 
vant provision under which consulta- 
tion with the Public Service Commis- 
sion is required on all disciplinary 
matters affecting a person serving 
under the Government of a State. The 
regulations, as indicated above, do not 
dispense with this requirement of 
Article 320 (3) (c) in cases where the 
Governor is himself the original dis- 
missing authority. The argument of 
learned counsel that Regulation 6 it- 
self lays down by implication that 
there must be consultation with the 
Public Service Commission in such 
cases cannot, therefore, be accepted. 
Regn. 6 not having exempted con- 
sultation with the Publie Service Com- 
mission in such cases, all that can be 


ow 
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held is that the consultation required 


_by Article 320 (3) (c) continues to be 


in force and applicable. Counsel also 
drew attention to Illustration (4) in 
Regulation 6 which is as follows:— 


_ “It is proposed žo dismiss a State 
Service Officer or to reduce his pen- 
sion. The Commission must bə con- 
sulted before an order is passed by 
the Governor.” 

This illustration again merely indi- 
cates the correct lezal position that 
the Commission must be consulted as 
required by Article 320 (3) (c). The 
illustration by itself cannot be rzad as 
a statutory rule laying down that 
there must be consultation with the 
Commission. The illustration is to 
the main provisions of Regulation 6 
which only lay down cases in which 
consultation with the Commission is 
dispensed with and this illuscration 
has been put down as one f the 
examples where the consultaticn has 
not been dispensed with. The consul- 
tation, therefore, with the Commission 
is not prescribed either by the Rules 
or by the Regulations. The comsulta- 
tion is only under Article 320 (3) (c) 
of the Constitution. So far as thaf 
consultation is concerned, this Court 
has already held that it is not manda- 
tory and that this Article does not 
confer any rights on a public servant, 
so that the absence of consultation or 
any irregularity in consultation does 
not afford him a cause of action in a 
Court of law, vide State of U. P. v. 
Manbodhan Lal Srivastava, 1953 SCR 
533 = (AIR 1957 SC 912). Thas deci- 
sion was further affirmed in Szate of 
Bombay v. D. A. Korgaonkar Civil 
Appeal No. 289 of 1958, D/- 6-5-1960 
(SC). Non-consultation with the 
Public Service Commission eannot, 
therefore, be held to vitiate the orders 
impugned. 


14, The third ground of mala 
fides has, on the facs of it, no force at 
all, because it is based on allegations 
that the Chief Secretary and the 
Finance Minister -were annoyed with 
the appellants. But there was no 
charge that the Governor had any ex- 
traneous reasons for passin2 the 
orders of dismissal. There is nothing 
on the record also to show that either 
the Chief Secretary or the Finance 
Minister took any part in the proceed- 
ings which led to the orders of dis- 
missal, or that they advised th2 Gov- 
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ernor. The orders are, no doubt, 
authenticated by the Chief Secretary in 
the name of the Governor; but that 
does not mean that the Governor was 
in any way influenced by any advice 
tendered to him by the Chief Secre- 
tary. In the circumstances, the plea 
of mala fide must also be rejected. 

15. As a result, the appeals 
are allowed with costs and the orders 
of dismissal in both the cases are 
quashed as having been passed in 
violation of Article 311 (2) of the Con- 
stitution. , 

ORDER 

In accordance with the majority 
judgment, the appeals fail and are 
dismissed but in the circumstances of 
the case without costs. 

: Appeals dismissed. 
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(From: Allahabad) 
S. M. SIKRI AND I. D. DUA, JJ. 


Ram Dahin Singh and others, 
oe v. State of U. P., Respon- 
ents. 


Criminal Appeal No. 206 of 1966, 
D/- 18-8-1970. 

Penal Code (1860), Section 201 — 
Conviction of accused and his son 
aged about 13 years — Accused 
and his son last seen with deceas- 
ed — Recovery of dead body from the 
field of accused on being pointed out 
by son of accused — Held, conviction 
was proper — In the circumstances no 
persons other than accused would be 
anxious to bury the body even if de- 
ceased was not murdered by them. 
Decision of Allahabad High Court, 
Affirmed, ` (Para 3) 

The following Judgment of the 
Court was delivered by 

SIKRI, J.: This appeal by special 
leave is directed against the judgment 
of the High Court at Allahabad dis- 
missing the appeal of the Appellants. 
The Appellants Ram Dahin Singh, 
Bijai Bahadur and Rabindra Bahadur 
Singh were convicted under Sec. 201 
of the Indian Penal Code and various 
sentences given but they were acquitt- 
ed of the charges under Ss. 147/302/ 
149/34 and Section 396 of the Indian 
Penal Code. The learned Counsel for 
the Appellants contended that the 
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circumstantial evidence which has 

been relied upon by the High Court 

and the learned Sessions Judge is not 

sufficient to support the conclusion 

that they had committed an offence 

ee Section 201 of the Indian Penal 
ode. 


2. The prosecution story which 
has been accepted by the High Court 
is as follows:— 


1. It is proved that Bali Ram, who 
was alleged to have been murdered, 
started with a sum of Rs. 1700/- in 
the company of Rang Bahadur 
(P. W. 2) and Raj Govind Singh 
(P. W. 3) and the three appellants on 
the morning of 23rd July, 1963, from 
his village Chaura for village Chit- 
baragaon in order to get a document 
scribed there by Parmeshwar Dubey 
(P. W. 4) in whom they had a lot of 
trust. P. W. 4 deposed that Bali Ram 
came in the company of Ram Dahin 
and his two sons, the appellants on 
23rd July, 1963, in order to get a 
document written. evidencing a loan 
of Rs. 1700/- advanced by Bali Ram 
to Ram Dahin. The High Court found 
it established that the parties went to 
qa Dubey on 23rd July, 


2. The whole party went to Ballia 
where they consulted Shri Har 
Narain Singh Vakil. In this respect 
Rang Bahadur (P. W. 2) who is a 
collateral of Bali Ram and Raj Govind 
Singh (P. W. 3) was believed. The 
High Court further found that the 
whole party consulted a lawyer at 
Ballia who pointed out that it would 
be advisable to get Smt. Bhola Kun- 
wari to come along and execute a 
document for the loan inasmuch as 
she had land but Ram Dahin and his 
sons did not have any land. 

3. After the conversation with 
the lawyer, the whole party went to 
the shop of Surya Prasad Agarwal 
(P. W. 8) to purchase a bicycle for 
Vijai Bahadur who was anxious to 
get a new bicycle. A bicycle was pur- 
chased for Rs. 160/- by Vijai Baha- 
dur. The High Court further found 
that the deceased, who had the money 
with him, gave Rs. 160/- to the wit- 
ness Rang Bahadur (P. W. 2) so as to 
be handed over to Ram Dahin. Acces- 
sories of the bicycle were also pur- 
chased, the price of which came to 
Rs. 24/- Surya Prasad Agarwal 
(P. W. 8) produced the counter-foils 
both for the accessories and bicycle. 


A.L R. 
4. The appellants persuaded Bali ' 
Ram to go with them to their own 


village Sardahi instead of going back 
to village Chaura. 


5. Bali Ram was Tast seen alive 
in the company of the appellants by 
Rajpati. (P. W. 10) during the evening 
at village Sardahi about a month be- 
fore the recovery of the dead body of 
Bali Ram from a field of the appel- 
lants in village Sardahi. 


6. On 16th August, 1963, on 
Rabindra Bahadur pointing out the body 
of Bali Ram deceased was recovered 
after digging from a field belonging 
to the appellants which lies at a dis- 
tance of about 100 paces towards the 
South-West of the house of the appel- 
lants. The body of Bali Ram was duly 
identified. Some newly made cow 
dang cakes, about 25 days old, were 
found covering the place where the 
dead body was found at the pointing 
out of Ravindra Bahadur Singh. An 
umbrella (Ext. 1) and a torch (Ext. 2) 
belonging to Bali: Ram, which he was 
carrying with him when he accom- 
panied the appellants, were found 
buried about 2'/. furlongs away in a 
field in which the dead body of Bali 
Ram was found. The umbrella and 
the torch were also recovered on the 
pointing out of Rabindra Bahadur 
Singh appellant. The appellants deni- 
ed all the facts. 


3. It seems to us thaf no 
persons other than the appellants 
would be anxious to bury the body. 
They had been seen by many wit- 
nesses with the deceased in village 
Chitbaragaon and village Ballia. They 
had left village Ballia in the company 
of the deceased and were last seen in 
village Sardahi with the deceased. In 
order to avoid suspicion falling upon 
them they would be keen to get rid of 
the body, even if the deceased was 
not murdered by -them. That they 
buried it in their own field further 
shows their complicity. Burying in 
somebody else’s field might have been 
dangerous. Their presence in other 
fields, if noticed, might have engen- 
dered suspicion. Their field is only 
about 100 paces from their house. 
Rabindra Bahadur Singh, appellant,| 
who pointed out the place of burial, 
was about 13 years old and is Ram 
Dahin’s son. He could not have buri- 
ed the body alone. Further the ap- 
pellants denied the whole prosecution 
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story, This again lends some assurance 
that they were denving the fects in 
order to conceal their participation in 
the crime. We are accordingly cf the 
opinion that the High Court came to 
the correct conclusion. The zpreal 
fails and is dismissed. 

Appeal disrzissed. 


‘AIR 1971 SUPREME COURT 015 
(V 58 C 414) 
(From: Assam and Nagalanc:* 
K. S. HEGDE AND A. N. 
GROVER, JJ. 


The Collector of Lakhimpur, Ap- 


pellant v. Bhuban Chandra Dutta, 
Respondent. 

Civil Appeal No. 1605 of 1969, 
D/- 29-1-1971. 


Land Acquisition Act (1894), S. 23 
(1)—-In determining compensatica, the 
value fetched for small plot of land 
cannot be applied tc lands covering a 
very large extent. The large mea of 
land cannot possibly fetch a price at 
the same rate at which small plots are 
sold. (X-Ref: Assam Land (Requisition 
and Acquisition) Act (25 of 1948), S. 7 
(1).) Decision of Assam and Na2aland 
H. C. in Appeal From Original ~ecree 
No. 56 of 1964, D/- 12-9-1966, Revers- 
ed. ; (Para 4) 

M/s. Naunit Lal and S. K. Nardy, 
Advocates; for Appellant; Mr. Sarjoo 
Prasad, Senior:.Advocate, (Mr. S. N. 
Prasad, Advocate, with him), for Fes- 
pondent. 

The following Judgment cf the 
Court was delivered by 


GROVER, J.:— This is an <_ppeal 
by certificate from a judgment of the 
High Court of Assam & Nagaland in 
which the question involved is me of 
the quantum of compensation fcc cer- 
tain land belonging to the respondent 
which had been acquired. 

2. A piece of land meésuring 
5 Bighas, 4 Kathas” and 3. ~—echas 
in Dibrugarh District belonging to the 
respondent was requisitioned on 
August 22, 1956 under the Assam 
Land Requisition and Acquisitior. Act, 
1948, hereinafter called the “Act”. By 
a notification datec September 21, 
1962 the said land was compulsorily 
acquired under the provisions xf the 





+A. F. O. D. No. 56 of 1964, Du- 12- 


9-1966 — Assam & Nagaland’. 
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Act. The Collector awarded compen- 
sation at the rate of ‘Rs. 4583/- per 
Bigha. The respondent had at first 
claimed compensation at the rate of 
Rs. 10,000/- per Bigha but after a 
little over a month he raised his claim 
to Rs. 15,000/- per Bigha. A reference 
was sought by the respondent to the 
District Judge who modified the award 
of the Collector and held that compen- 
sation was payable at the rate of 
Rs. 5500/- per Bigha. The respondent 
preferred an appeal to the High Court 
which enhanced the compensation to 
Rs. 15,000/- per Bigha. 


3. The respondent had relied 
largely on four sale deeds Exhibits 1, 
2,3 and 4. By Exhibit 1 a plot of . 
land measuring 1 katha, 7 lechas in 
the vicinity of the land which had 
been acquired was sold on February 
10, 1962 for Rs. 3,838/-. By Exhibit 2 
an area of 1 katha was sold for Rupees 


. 2,880/- on January 5, 1962. By Exhi- 


bit 3 an area of 2 kathas was sold for 
Rs. 5,472/- on March 21, 1963. By 
Exhibit 4 an area of 2 kathas and 
13.7/36 lechas was sold on July 26, 
1962 for Rs. 9,100/-. The High Court 
was of the view that the market price 
of the land which had been acquired 
should be assessed on the basis of 
these four sale deeds, the average 
price of which came to about Rupees 
15,000/- per Bigha. The District Judge 
had rejected these sale deeds and had 
based his decision mainly on a sale 
deed Exhibit-L by which the respon- 
dent had himself sold a piece of the 
land which originally formed part of 
the land which was the subject matter 
of acquisition. This had been sold on 
April 7, 1962 and its area was 1 Bigha 
and it was sold for Rs. 5,000/-. The 
respondent gave evidence that ihe 
land covered by the sale deed had 
been the subject matter of litigation 
with his brother and it was for that 
reason that the price got depressed 
and he sold that piece of land for in- 
adequate consideration. The High 
Court was inclined to accept the evi- 
dence of the respondent relating to 
the circumstances in which the sale 
of 1 Bigha for Rs. 5,000/- was effect- 
ed. The evidence which had been 
produced on behalf of the Collector 
related to the early part of the year 
1960 and could hardly be regarded as 
relevant.. : 


4. In our opinion the High 
Court overlooked the fact that the 
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plots which were the subject matter 
of the sale deeds Exhibits 1 to 4 were 
comparatively of small areas and it is 
well known that when a large area 
Tike the one which was the subject 
matter of acquisition has to be sold it 
cannot possibly fetch a price at the 
same rate at which small plots can be 
sold. It is significant that the respon- 
dent himself had originally claimed, 
before the Collector, compensation at 
the rate of Rs. 10,000/- per Bigha. We 
see no reason for the High Court 
awarding compensation at a rate 
higher than Rs. 10,000/- which would 
also be consistent with the evidence 
furnished by the four sale deeds. Al- 
though the average price of these 
sales came to Rs. 15,000/- per Bigha 
but when it is considered, as has al- 
ready been observed, that they were 
of comparatively much smaller area 
they would constitute good evidence 
for fixing the rate at a figure which 
was originally claimed by the res- 
pondent, namely, Rs. 10,000/- per 
Bigha. In other words if the plots 
covered by the sale had been sold in 
larger parcels the price likely to be 
fetched would not have exceeded 
Rs. 10,000/- per Bigha. 


5. We would accordingly 
allow this appeal to the extent of 
reducing the rate of compensation 
from Rs. 15,000/- per Bigha to Rupees 
10,000/- per Bigha. In other respects 
the appeal fails and it is dismissed. 
There will, however, be no order as to 
costs, - 
Appeal allowed. 





- ‘AIR 1971 SUPREME COURT 2016 
(V 58 C 415) 

(From: Punjab and Haryana)* 

K. S. HEGDE AND A. N. 
GROVER, JJ. l 

Bakshish Singh, Appellant v. The 
State of Punjab, Respondent. 

Criminal Appeal No. 108 of 1970, 
D/- 29-1-1971. . 

(A) Penal Code (1860), S. 300 — 
Motive for murder cannot be inferred 
fyom the mere fact that deceased 
after having returned home after 


Arer cc SA A te 

*(Criminal Appl. No. 966 of 1969, and 
Murder Ref. No. 61 of 1969, D/- 4- 
12-1969 — Puni. & Har.). 
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long period had claimed his share in 
family property from accused father 
and brothers. (Para 7) 


(B) Penal Code (1860), S. 300 — 
Recovery of dead body by police on 
information given by accused on be- 
ing questioned is not a conclusive cir- 
cumstance but it merely raises strong 
suspicion against him. (X-Ref. — Evi- 
dence Act (1872), S. 27). (Para 8) 

Where in a case the body was re- 
covered from the river by the police 
on the information given by the accus- 
ed and on the bank of the 
river there were broken teeth 
and parts of human body ly- 
ing, it was held that anybody who 
saw those parts could have inferred 
that the dead body must have been 
thrown into the river nearabout that 
place. The accused person even if he 
was not party to the murder could 
have come to know the place where 
the dead body had been thrown. 

(Para °8) 

(C) Evidence — Appreciation of 
— In a case resting on circumstantial 
evidence chain of evidence must be 
such as not to leave any reasonable 
ground for conclusion consistent with 
the innocence of the accused and it 
must be such as to show that within 
all human probability the act must 
have been done by the accused. Cr. 
App. No. 966 of 1969 and Murder Re- 
ference No. 61 of 1969, D/- 4-12-1869 
(Punjab and Haryana), Reversed on 
facts. (Para 9) 

Mr. R. L. Kohli, Advocate, for 


Appellant; M/s. Harbans Singh and 
2: N. Sachthey, Advocates, for Res- 
ent. 


The following Judgment of the 
Court was delivered by 

‘ HEGDE, J.:— The appellant with 
his father Tara Singh and brother 
Ram Singh were tried before the 
Sessions Judge, Amritsar for the mur- 
der of Mangal Singh, one of the sons 
of Tara Singh, on or- about the 12th 
day of June 1968 in village Sohian 
Kalan. Tara Singh was acquitted by 
the trial Court but Ram Singh and 
the appellant were convicted under 
Section 302, I. P. C. and sentenced to 
death by that Court. in appeal the 
High Court of Punjab and Haryana 
gave the benefit of doubt to Ram 
Singh and acquitted him but the ep- 
pellant’s conviction and the sentence 
imposed on him were confirmed. 
Hence this appeal by special leave. 


we 
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2. Tara Singh had five sons 
namely — Ram Singh, Bakhshish 
. Singh (the appellant), Harbans Singh, 
Nahad Singh and Mangal Singh (the 
deceased). It appears that the deceas- 
ed left his native plaze and went to 
Shillong about 12 or 13 years rior 
to the occurrence and remained in 
Shillong till about a month prior to 
the occurrence, when he returned to 
his native place. After he came back 
from Shillong he was insisting that 
he should be given his share ir the 
ancestral property. This was opposed 
by Tara Singh and Ram Singh. About 
four days prior to June 12, 1968, the 
appellant who was serving ir. the 
Border Security Force returned to his 
native place on leave. It is said that 
on June 12, 1968, there was a quarrel 
between the deceased on one side and 
Tara Singh, Ram Singh and Eakh- 
shish Singh on the other. That 
quarrel was in connection with the 
deceased’s demand for his share in the 
family properties. The prosecution 
case is that P. Ws. 2 and 3 who zame 
to the house of Tara Singh on hearing 
the quarrel pacified the parties. The 
further case of the prosecution is 
that the deceased was not seen on or 
after 12th June, 19€8. On June 14, 
1968, P. W. 2 who is a Lamberdaz-, re- 
ported the disappearance of the de- 
ceased to the police. Further he told 
the police that he suspected some foul 
play. On the basis of that infcrma- 
tion the police started investigation. 
The appellant, Ram Singh and Tara 
Singh were arrested on Juna 16, 
1968. It is said that on the basis of 
the information given by the appel- 
lant, when he was questioned by the 
police on the date of his arrest, the 
head, the two legs of the dec2ased 
were recovered from a river at some 
distance from the house of Tara 
Singh. When the police went to that 


place they also saw broken teeth and: 


some other parts of a human bocy on 
the bank of the river. - 

3. The prosecution triel to 
establish the case against the aczused 
on the basis of circumstantial evicence. 
The circumstances put forward against 
the accused are: 

(a) motive; 

(b) quarrel on June 12, 1968 

(c) the accused persons carrying 
some person on a cot at about 11 or 
11-30 on one night about the time of 
occurrence and when questioned by 
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P. Ws. 6 and 7 giving out a story that 
the deceased was suffering from 
cholera and they were taking him for 
treatment; 


.  (d) signs of blood found in the 
yard of Tara Singh which had been 
covered by cowdung; 

(e) some human hair sticking to 
a cot placed in the house of Tara 
Singh as well as some marks of 
struggle at that place and 


-(£) discovery of some parts of the 
body of the deceased as well as a 
scythe on the information given by 
the appellant when he was in police 
custody. 

4, P. W. 5 was examined to 
speak to an extra-judicial confession 
said to have been made by all the ac- 
cused. His evidence has been dis- 
believed both by the trial Court as well 
as by the High Court. The trial Court 
has disbelieved the evidence of 
P. Ws. 6 and 7 who spoke to the fact 
that they saw the accused carrying 
someone in a cot on a night at about 
11-30 p..m. The High Court also has 
not accepted that evidence. 


5.. The discovery of a scythe 
on the information said to have been 
given by the appellant on June 21, 
1968 does not have much significance 
as that scythe was not found to be 
blood-stained. 


6. So far as the discovery of 
blood-stains as well as the human 
hair by the investigating officer are 
concerned, they were noticed in the 
house occupied by Tara Singh. At 
this stage it may be noted that Tara 
Singh, Ram Singh and the appellant 
were living in different houses though 
all of them are situate in a common 
compound. Hence the circumstances 
above referred to cannot militate 
against the appellant. 


T. So far as the motive isj 
concerned, first of all it appears to be 
a weak one, It is unlikely that the 
father and brothers would have mur- 
dered Mangal Singh for merely claim- 
ing his share in the family properties.| ' 
The fact that. the deceased had left the 
house about 12 or 13 years before the 
occurrence could not have in the 
ordinary course induced them to deny 
him his share. There was no parti- 
cular motive for the appellant to kill 
his brother. At this stage we may 
also mention that P. W. 5 in his evi- 
dence before the committing magis- 
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trate deposed that during the quarrel 
on 12-6-1968, Mangal Singh had 
threatened to abduct the daughter of 
Ram Singh, if his share was not given 
to him. _In the trial Court P. W. 5 
. denied having made that statement. 
From the evidence. of P. W. 5, before 
the committing magistrate, it appears 
that Ram Singh should, have had 
_ greater reason than the appellant ta 
murder the deceased. o , 
8. Therefore the only incri- 
minating evidence against the appel- 
lant is his pointing the place where 
the dead body of the deceased, had 
been thrown. This, in our opinion, is 
mot a conclusive circumstance though 
undoubtedly it raises a strong sus- 
picion against the appellant. Even if 
he was not a party to the murder, the 
appellant could have come to know 
the place where the dead body of the 
decaased had been thrown. Further, 
as mentioned earlier, at the bank of 
the river where the dead body was 
thrown into the river, there were 
broken teeth and parts of the human 
body lying. Hence anyone who saw 
those parts could have inferred that 
the dead body must have been thrown 
inta the river near about that place. 
9, The law relating to circum- 
stantial evidence has been stated by 
this Court in numerous decisions. It 
is needless to refer to them 
law on the point is well settled. In 
a case resting on circumstantial evi- 
dence, the circumstances put forward 
must be satisfactorily proved and 
those circumstances should be consis- 
tent only with the hypothesis of the 
guilt of the accused. Again those cir- 
cumstances should be of a conclusive 
nature and tendency and they should 
be such as to exclude every hypothesis 
but the one proposed to be proved. In 
other words, there must be a chain of 
evidence. so far complete as not to 
- eave any reasonable ground for a 
conclusion consistent with the inno- 
cence of the accused and it must be 
such as to show that within all human 
probability the act must have been 
done by the accused. 


10. Even if . we accept the 


entirety of the evidence accepted by: 


the trial Court as well as by the High 
Court, we do not think that the guilt 
of the accused is eee, estar 
blished. - 

11, In the resul we alow 
this appeal and set aside the convic- 


as the- 
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tion of the .appellant. He shall be 


set at liberty forthwith. 
- Appeal allowed. 


AIR 1971 SUPREME COURT 2018 
(V 58 C 416) 
(From: Rajasthan)* 
K. S. HEGDE AND A. N. 
GROVER, JJ. 

The State of Rajasthan, Appel- 
Iant v. Rao Raja Kalyan Singh (dead) 
by his legal representatives, Respon- 
dents; `- 

Civil Appeal No. 
D/- 28-1-1971. 

(A) Civil P. C. (1908), O. 6, R. 2 
— Plea -of non-maintainability of suit 
is a legal plea and can be accepted al- 
though no specific plea was taken or 
precise issue framed. (Para 6) 


_ (B) Jaipur District Boards Acti 
(1947), S. 32 (b) —District Board has 
no right to demand from Thikanedar, 
cess collected from ‘sub-grantees an 
tenants in Non-khalsa area. (X-Ref.: 
Ss. 31 (2), 33 & 34 (1).) (Para 8) 


The Thikanedar .ħas to pay the 
same along with his contribution to 
the Government and the Government 
thereafter makes it over to the Dis- 
trict Board. He has no liability to 
make over the collection of cesses to 
the ‘District Board. (Para 8) 


Mr. M. C. Chagla Senior Advo- 
cate (Mr. K. B. Mehta, Advocate, with 
him), for Appellant; M/s. S. N. Prasad 
and R. B. Datar, Advocates, for Res- 
pondent No.. 1. 


The following Judgment of tħe 
Court’ was delivered by 


HEGDE, J.:— This appeal by 
certificate is brought by the State of 
It arises from a suit ins- 
tituted by the District Board, Sikar. 
In the suit the District Board, Sikar, 
a statutory body, which has jurisdic- 
tion over the whole of Sikar District 
except the municipal towns in it 
sought to recover from the respon- 
dent a sum of Rs. 46,647/2/3 with 
costs and future interest. The case 
for the plaintiff was that it had the 
right to levy and realise certain cesses 


*(First Appeal No. 1 of 1959, D/- 9- 
8-1966 — Raj). 
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as well as contributions from tke 
Thikanedars or Atiyadars in accord- 


ance with law; it had imposed certain 
cesses under Section 31 of the Jeipur 
District Boards Act, 1947 and it was 
entitled to collect tne said cess as 
well as the contribution from the res- 
pondent who was the Thikaneder of 
Sikar, for the years 1951-52, 1952-53 
and from April 1, 1954 to June 16, 
1954, the date on waich all zamin- 
daries were abolished. The further 
case of the plaintiff was that the ac- 
count of the cess and the contribution 
due from the respondent was taken 
on September 15, 1953 and a detailed 
statement of account was sent tc the 
respondent demanding from him a sum 
of Rs. 55,791/1/- as arrears due from 
him. In response to the demand made 
by the District Board, the respondent 
paid only a sum of Rs. 18,291/1/C and 
declined to pay the balance in spite of 
repeated demands and hence the suit 
had to be brought. 


2. The respondent resisted tħe 
plaintiff’s suit on various grounds. At 
present we are concerned only with 
two of the pleas taken by him, viz. 
(1) that the suit is not maintainakle 
and (2) that the claim made in tae 
plaint is barred by limitation. Daring 
the pendency of the suit, the plaintiff 
District Board was abolished anc its 
functions were taken over by the Gov- 
ernment of Rajasthan. But this zhan- 
ge-over does not change the nature of 
the suit in considering the question 
whether the suit as brought was main- 
tainable. We have merely to see whe- 
ther the District Board of Sikar was 
competent to bring the suit. The 
Rajasthan Government cannot and 
did not claim any right more thar. that 
possessed by the District Board, Sikar 
as the suit is continued by the gcvern- 
ment as the successor of the fcrmer 
District Board. 


3. The trial court partly 
decreed the plaintiffs suit. It held 
that though the District Board was 
not entitled to claim the contrikution 
from the respondent, it had the right 
to claim the cess collected by the res- 
pondent from sub-grantees and te- 
nants. In appeal the High Cour: dis- 
missed the entire suit holding thet the 
claim was barred bv limitation as it 
was governed by Art. 62 of the Limi- 
tation Act, 1908. The High ourt 
while being of opinion that the Dis- 
trict Board had no right to maintain 
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the suit, yet did not accept the plea of 
the respondent that the suit was not 
maintainable on the grcund that the 
said plea had not been taken by the 
respondent in his written statement. 


4. As we are of opinion that 
the suit was not maintainable we have 
not thought it necessary to go into the 
question of limitation. In our opinion, 
the High Court was wrong in holding 
that the respondent had not pleaded 
that the suit was not maintainable. In 
paragraph 1 of the written statement 
of the respondent, it was specifically 
pleaded that: 

*. , .that the right of the District 
Board to levy and realise cess and 
contribution from the Government and 
the Thikanedars or Atiyadars is not 
admitted and is categorically denied.” 

5. This is a specific plea. On 
the basis of this plea as well as some 
other pleas, the trial court had framed 


issue No. 1 which reads: 


“Whether a sum of Rs. 38075/10 
/3 is due from the defendant to the 
plaintiff on account of cess and con- 
tribution for the years 1951-52, 1952- 
53 and for the period from 1-4-54 to 
15-6-1954?” 

6. Though this issue is not 
very specific but undoubtedly it covers 
the plea taken by the respondent in 
paragraph 1 of his written statement. 
That apart the plea of maintainability 
of the suit is essentially a legal plea. 
If the suit on the face of it is not 
maintainable, the fact that no specific 
pleas were taken or no precise issues 
were framed is of little consequence. 

T. Now adverting to the ques- 
tion of maintainability of the suit, the 
provisions relevant for this purpose 
are Ss. 31 (2), 32 (b), 33 and 34 (1) of 
the Jaipur District Boards Act, 1947. 
We shall now proceed to read those 
provisions: 

“31. With the previous sanction of 
the Government a Board shall levy by 
means of a resolution: 

(2) In Non-khalsa area: 

(a) in settled villages and also in 
unsettled villages where rents are pay- 
able wholly in cash, a cess ranging 
from six pies to two annas per rupee 
on the rents payable; 

32. (a) All sums due from tenants 
in Khalsa areas shall be realised by 
the Tehsildars along with the Iand 
revenue. 

(b) All sums due from tenants in 
areas other than Khalsa including the 
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tenants of sub-grantees shall be re- 
coverable from the grantees and re- 
mitted by them to the Government. 


The grantees shall be entitled to 
realise from their tenants and the sub- 
grantees, and the sub-grantees from 
their tenants, the sums due under 
clause 2 of section 3. 


33. Government shall give a grant 
equivalent in amount to the cess levi- 
ed in Khalsa area by the Board. 

34. (1) Government shall realise 
’ from each State-grantee an amount 
equal to the aggregate of the amounts 
of cess payable to him by his te- 
nants.” . : 

8. From a perusal of these 
provisions, it is clear that in the mat- 
ter of collection of cesses by the Thi- 
kanedar from his sub-grantees and te- 
- nants in the Non-Khaisa area, he has 
to pay the same along with his contri- 
bution to the Government and the 


Government thereafter makes it over. 


to the District Board. He has no lia- 
bility to make over the collection of 
cesses to the District Board nor is 
there any right conferred on the Dis- 
trict Board to demand and collect the 
same from the Thikanedar. Mr. Cha- 
gla appearing for the State of Rajas- 
than conceded that the claim made by 
the District Board in respect of the 
contribution due from the respondent 
is not sustainable as the same had to 
be collected by the Government but 
he tried to make a distinction between 
the claim in respect of the contribu- 
tion due and that in respect of the 
cess collected by the respondent from 
his sub-grantees and tenants. No 


provision of the Act has been brought . 


to our notice which either requires 
the Thikanedars to pay the cess 
collected by them from their sub- 
grantees and tenants to the District 
Board or which confers any right on 
the District Board to demand the pay- 
ment of the same. In fact a perusal 
‘lof the provisions quoted above clearly 
shows that the liability of the Thikan- 
edar is to pay the cess collected by 
him to the Government. 


9. For the reasons mentioned 
above, we hold that the suit from 
which this appeal arises was not main- 
tainable. The appeal is accordingly 
dismissed with costs. 

Appeal dismissed. 


[recente 
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AIR 1971 SUPREME COURT 2020 
(V 58 C 417) 

(From: Punjab and Haryana)* 
K. S. HEGDE AND A. N. GROVER JJ. 

Kartar Singh and another, Appel- 
Jants v. Union of India and others, 
Respondents. 

Civil Appeal No. 1387 of 1967, D/- 
28-1-1971. 

Constitution of India, Art. 133 — 
A plea not taken before the High 
Court cannot be taken for the first 
time in appeal under Art. 133. 

(Para 3) 

Mr. S. P. Sinha, Sr. Advocate, 
(M/s. S. K. Mehta and K. L. Meéhta, 
Advocates, of M/s. K. L. Mehta and 
Co, and Mr. K. R. Nagaraja, Advo- 
cate with him), for Appellants; M/s. 
Y. L. Taneja and S. P. Nayar, Advo- 
cates for Respondents Nos. 1 to 6; Mr. 
E. C. Agrawala, Advocate, for Respon- 
dent No. 7. 


The following Judgment of the 
Court was delivered by 


oe: HEGDE, J.:— This appeal by cer- 

tificate arises from a writ petition fil- 
ed by the appellant in the High Court 
of Punjab and Haryana. That writ 
petition was summarily dismissed yet 
it became necessary for the High 
Court to grant a certificate under 
Art. 133 (1) (a) of the Constitution as 
the property in dispute was worth 
more than Rs. 20,000/-. 


2. The family of Mahant Janki 
Nath was the owner of the proper- 
ties with which we are concerned in 
this appeal. On May 3, 1945, Mahant 
Janki Nath as the karta of his fami- 
ly mortgaged those properties in favour 
of one Fauzdar for Rs. 4,000/-. Neces- 
sary mutation was effected in the 
revenue records. Mahant Janki Nath 
sold a portion of the mortgaged pro- 


-perties to Islam Din on October 12, 


1946. He sold the remaining portion 


‘to Ali Mohd. and two others on 


November 29, 1946. The vendees of 
both those deeds migrated to Pakis- 
tan after the partition of India. Hence 
the properties. purchased by them 
became ‘evacuee properties. On No- 
vember 12, 1949 the appellant pur- 
ported: to purchase the same property 
from some of the heirs of Janki Nath. 


*(Civil Writ No. 2499 of 1966, D/- 25- 
11-1966 — Puni. & Har.) 


BO/BO/A515/71/RGC/C 


1971 


Thereafter on December 29, 1959, he 
deposited with the competent officer 
Rs. 4,000/- due to Fouzdar who had 
also become an evacuee. The compe- 
tent officer thinking that the property 
in question was a composite property 
received the same and allowed the 
mortgage in favour of Fouzdar tc be 
redeemed, being ignorant of the ‘fact 
that the properties in question had 
been sold to certain evacuees. “he 
Tehsildar (Sales) cum-Managing Offi- 
cer, Gurdaspur by his order dated 
_ January 31, 1966 held that the zro- 
perty in question is evacuee prop=rty 
and not composite property. The ap- 
pellant appealed to the Assistant Set- 
tlement Commissioner against the 
order of the Tehsildar. The Assistant 
Settlement Commissioner set aside tha 
order of the Tehsildar on tha 
ground that it was without juris- 
diction because the property in 
question had already been declared 
composite. The Respondent No. 7 bere- 
in took up the matter in appeal to the 
the Chief Settlement Commissioner as 
a portion of that land had been alot- 
ted to him. The Chief Settlerrent 
Commissioner accepted -that appzal. 
He held thatthe propertyin question 
was not composite property as its ori- 
ginal owner had sold the property to 
muslim evacuees after mortgaging the 
same to Fouzdar. He futher held that 
the property having vested with the 
Government, the order of the corzpe- 
tent officer allowing the redemption cf 
the property was without jurisdics_on. 
This order was confirmed by the Chief 
Settlement Commissioner. That arder 
was challenged by the appellar in 
the writ petition referred to earlier. 


3. The only point urged by 
‘Mr. S. P. Sinha, the learned Counsel 
for the appellant was that the res<con~ 
dent was estopped from contencing 
that the appellant had no rigkt in 
those properties in view of S. 41 of 
the Transfer of Property Act. Apart 
from the fact that this is a prima Žacie 
untenable plea, the same has not zeen 
taken in the writ petition, Hence we 
are not called upon to consider hat 
plea. 

4. In the result this appeal 
fails and the same is dismissed with 
costs. 





Appeal dismissed. 





Chowgule & Co. v. Union of India (Mitter J.) [Pr. 1] S. C. 2021 


AIR 1971 SUPREME COURT 2021 
(V 58 C 418) 


_(From: Govt. of India, Ministry of 
Steel Mines and Metals, New Delhi)* 


G. K. MITTER AND A. N. RAY, JJ. 


Chowgule & Company (Hind) 
Pvt. Ltd. Appellant v. Union of India 
and another, Respondents. 

Civil Appeal No. 910 of 19 “ 
25-1-1971. ngs 

Mines and Minerals (Regulation 
and Development) Act (1957), Sec- 
tion 30 — It is incumbent on the Cen- 
tral Government to indicate the 
grounds on which revision application 
is disposed of unless the State Govern- 
ment had already in its order of rejec- 
tion given the grounds and Central 
Government referred to them in its 
capacity as revising authority (X-Ref: 
Mineral Concession Rules (1960) Rr. 54 
and 55) AIR 1967 SC 1606 Relied on; 
AIR 1971 NSC 55 Referred. 

: (Paras 4, 11) 
Cases Referred: Chronological Paras 
(1971) AIR 1971 NSC 55 (V 58)= 

(1969) 3 SCC 868, M/s. Travan- 

core Rayon Ltd. v. Union of 


_ India 

(1967) AIR 1967 SC 1606 (V 54)= 
(1967) 3 SCR 302, Bhagat Raja 
v. Union 


_ Mr. H. R. Gokhale, Sr. Advocate, 
(Mr. D. N. Gupta, Advocate, with him), 
for Appellant; Mr. V Krishna 
Menon, Sr. Advocate, (Mr. 5. P. 
Nayar, Advocate, with him), for Res- 
pondents. 

The following Judgment of the 
Court was delivered by 

MITTER, Ji— This is an appeal 
by special leave from an ‘order of the 
Government of India, Ministry of 
Steel, Mines and Metals rejecting an 
application for revision by the appel- 
lant under Rule 54 of the Mineral 
Concession Rules, 1960. The substan- 
tial grievance of the appellant is that 
it had a preferential right under S. 11 
of the Mines and Minerals (Regulation 
and Development) Act, 1957 to havea 
mining lease in respect of an area 
advertised for regrant by the State of 
Mysore and that the respondent with- 


*(Reyn, Appln. under Rule 54 of the 
Mineral Concession Rules, 1960; 
Govt. of I. M. of Steel M. & Metals 
N. Delhi No. MV-1 (437) of 1966, 
Dated 4-4-1967. 
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out properly applying its mind to the 
facts of the case turned down its ap- 
plication for revision without giving 
any reasons for the order passed. 


2. The facts are as follows. 
(The appellant is a firm which claims 
to havé an established business house 
engaged in the business of large-scale 
mining of iron and manganese ores. It 
was granted a prospecting licence in 
respect of an area of Ac. 1770—00 in 
S. No. 17 (1) part of village Palade, 
Taluk Supa Petha, North Kanara Dis- 
trict which was then in the territory 
of the State of Bombay. It was grant- 
ed a certificate of . approval by the 
Bombay Government on 27th October, 
1961: Thereafter, as a result of the 
Re-organisation of the States the area 
mentioned above became a part of the 
territory of the State of Mysore. The 
appellant made. an application to the 
State of Mysore for renewal of the 
prospecting licence but the State Gov- 
ernment did not renew the same. The 
appellant thereupon made an applica- 
tion for revision to the Central Gov- 
ernment for the purpose of obtaining 
a renewal. of the prospecting licence 
but the revision application was not 
allowed. On October 25, 1962 the 
State of Mysore, respondent No. 2 
herein, notified the grant of mining 
lease of an area of Ac. 774-00 in favour 
of one L. K. Suthankar out of an area 
of Ac, 1770-00 mentioned above. It is 
claimed by the appellant that without 
notifying the area for regrant as 
required under R. 58 of the Mineral 
Concession Rules (sic). The appellant 
thereupon filed an application on No- 
vember 19, 1962 for revision of the 
order of the State of Mysore in favour 
of Suthankar. In spite of the pend- 
ing application for revision respondent 
No. 2 executed a lease in favour of 
Suthankar. The Central Government 
cancelled the mining lease in’ favour 
of Suthankar by an order dated Oc- 
tober 20, 1964 and directed the State 
of Mysore to take action as required 
under Rule 58 of the Mineral Conces- 
sion Rules. Suthankar moved an ap- 
plication under Art. 226 of the Con- 
stitution before the High Court of 
Mysore for quashing the order of the 
Central Government. 
cation the High Court passed an 
interim order on April 6, 1965 directing 
readvertisement of the area in terms 
of the said rule 58. The State of 
Mysere issued an advertisement on 


On that appli-- 


A.L R. 


July 22, 1965 declaring the area of 
Ac. 774—00 as available for grant. The 
appellant submitted an application for 
a mining lease on 28th August, 1965 
contending inter alia in its application 
that it had a preferential right to a 
mining lease in respect of the whole 
area of Ac. 1770—00 of which the 
said Ac. 774—00 formed a part. It 
appears that on that very day the 
Director of the State Department of 


‘Mysore, Mines and Minerals, had san- 


ctioned the grant of a lease to Suthan- 
kar. The State of Mysore did not in- . 
form the appellant thereof and did nof 
care to pass any order on the applica- 
tion of the appellant. As the appellant’s 
application was to be deemed to have 
been refused in terms of Rule 24 (3) 
of the Mineral Concession Rules, 1960 
after the lapse of nine months from 
the date of the application even if no 
order was made, the appellant filed an 
application in revision before the 


- Union of India under Rule 54 of the 


Mineral Concession Rules on the 2ist 
July 1966. In terms of the said rule 
the Union of India asked for com- 
ments from the State of Mysore on 
the appellant’s revision application. 
The State submitted its comments on 
September 30, 1966. On receipt of 
the same the appellant filed its reply 
to the said comments before the Cen- 
tral Government on November 29, 
1966. On April 4, 1967 the impugned 
order was passed by the Central Gov- 
ernment over the signature of an 
Under Secretary of which the text is 
as follows:— 


“6, I am directed to refer to 
your revision application dated 21-7-- 
1966 and letter dated 28-11-1966 on 
the above subject and to say that after 
careful consideration of the grounds 
stated therein, the Central Govern- 
ment have come to the conclusion that 
there is no: valid ground for interfer- 
ing with the decision of the Govern- 
ment of Mysore to reject your appli- 
cation for grant of mining lease for 
manganese and iron ore over an area 
of 774 acres in village Palade, taluk 
Supe Petta, District North Canara. 
Your application for revision is there- 
fore ges ds 


The contention urged on be- 
half = the appellant is that the order 
was not a speaking order inasmuch as 
it gave no reasons for the rejection of 
the revision application and gave no 
indication as to why its claim to pre- 


1971 
ferential rights under S. 11 was ignor- 
e 


4, Tt is now settled by ceci- 
sions of this court that a speaking 
order is necessary in the case af a 
decision under Rule 55 of the Min=ral 
Concession Rules where the State Gov- 
ernment has not giver. any reasons 
for rejecting the application of a party 
because such a decision affects imor- 
tant rights of parties and if given in 
a summary manner without a hearing 
being allowed deprives a party of his 
right to know why the decision had 
gone against him. In Bhagat Raj3 v. 
Union, (1967) 3 SCR 302 = (AIR 1367 
SC 1606) the appellant who was an 
unsuccessful applicant for a mining 
lease filed an application in revision 
under S. 30 of the Mines and Minerals 
(Regulation and Development) Act, 
1957 read with R. 54 of the Mineral 
Concession Rules to the Union of 
India. The successful applicant who 
had been given the lease filed a coun- 
ter statement and the State Gov=rn- 
ment of Andhra Pradesh filed its ccm- 
ments on the appellant’s applica‘ion. 
The Union Government without hzar- 
ing the appellant rejected his revision 
application the text of which ram as 
follows: 


“I am directed to refer to mour 
revision application deted 14-12-1364 
and letter dated 28-1-1966 on the 
above subject and to say that ecter 
careful consideration of the gronads 
stated therein, the Central Gov=rn- 
ment have come to the conclusion that 
there is no valid ground for interier- 
ing with the decision of the Govern- 
ment of Andhra Pradesh rejecting 
your application for grant of a micing 
lease for asbestos over an area of Ac. 
113—50 in Brahmanapalli vilage, 
Cuddapah District, Andhra Pradesh. 
Your application for revision is, there~- 
fore, rejected.” 


In quashing the said order of the 
Union of India it wes observec (at 
p. 309): 

“Ordinarily, in a case like ths, if 
the State Government gives suffic-ent 
reasons for accepting the applicavion 
of one party and rejecting that oi the 
others, as it must, and the Central 
Government adopts tke reasoning of 
the State Government, this Court may 
proceed to examine whether the rea- 
sons given are sufficient for the pur- 
pose of upholding the decision. Sut, 
when the reasons given in the crder 
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of the State Government are scrappy 
or nebulous and the Central Govern- 
ment makes no attempt to clarify the 
same, this Court, in appeal may have 
to examine the case de novo without 
anybody being the wiser for the re- 
view by the Central Government. If 
the State Government gives a number 
of reasons some of which are good and 
some are not, and the Central Govern- 
ment merely endorses the order of 
the State Government without speci- 
fying those reasons which according 
to it are sufficient to uphold the order 
of the State Government, this Court, 
in appeal, may find it difficult to as- 
certain which are the grounds which 
weighed with the Central Government 
in upholding the order of the State 
Government. In such circumstances, 
what is known as a “speaking order” 
is called for.” 


5. Counsel for the appellant 
cited the above decision as also the 
one in M/s. Travancore Rayon Ltd. v. 
Union of India, (1969) 3 SCC 868 = 
(AIR 1971 NSC 55) and urged that the 
reasons which impelled this Court to 
allow the appeal in Bhagat Raja’s 
case are also present in the instant 
case. 


6. The State Government made 
no order on the application of the ap- 
pellant dated July 27, 1968 claiming 
a preferential right under S. 11. In 
its comments on the revision applica- 
tion of the appellant to the Central 
Government dated 27th May 1966 the 
following points were said to be 
brought out: 


_ L The appellant-who was hold- 
ing a prospecting licence over an area 
of Ac. 1770-00 could not conduct any 
prospecting operations since the Cen- 
tral Excise Depariment authorities did 
not permit the licensee, to cross the 
Goa border and to prospect the area. 
Their revision application to the Cen- 
tral Government was rejected by the 
Government of India by letter dated 
March 18, 1959. They therefore had 
no claim for any preferential right 
over the area. 

2. L. K. Suthankar made an ap- 
plication for the grant of a mining 
lease in respect of Ac. 774-00 and a 
mining lease was granted to him by 
notification dated October 5, 1952 
which was however cancelled by the 
Government of India on the applica- 
tion of the appellant. 
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3. In the meanwhile Suthankar 
had filed an application for the issue 
of a writ of mandamus in the High 
Court of Mysore against the order of 
the Central Government cancelling his 
Jease whereupon the High Court had 
passed an order that Suthankar should 
continue to be in possession of the 
buildings put up by him in the min- 
ing area subject to the condition’ that 
during the pendency of the writ peti- 
tion he.was not to exploit the area or 
remove any surface ore therefrom. 


4: When the area was thrown 
open for regrant by notification dated 
July 29, 1955 the Director State De- 
partment of Mines and Geology 
recommended the application of Suth- 
ankar dated August 28,1955 for grant 
of the mining lease on the ground 
that he had already been holding this 
area and had invested considerable 
sums of money for a period of about 
two years in developing the mines and 
mining approach roads. He had al- 
ready been operating upon a number 
of manganese mines in North Kanara 
District and he had good performance 
to his credit and under the interim 
orders of the High Court he was still 
in possession of the buildings put up 
by him and in the circumstances the 
Government proposed to sanction the 
lease to him. 


T. In reply to the comments 
of the State Government the appellant 
disputed some of the statements men- 
tioned therein and stated that it was 
not to blame for not pursuing the 
prospecting operations as the authori- 
ties of the Central Excise Department 
did not permit them to conduct the 
operations in the area which was situ- 
ate near the Goa border probably for 
preventing smuggling. The appellants 
were always ready to start prospect- 
ing operations but were unable to do 
so for causes beyond their control. 
When the Central Government can- 
celled the lease granted to Suthankar 
it was nėcessary for the State Govern- 
ment to consider the applications for 
the regrant on their merits and the 
Directorate of Mines and Geology 
should have considered the claims of 
the parties to such a grant and should 
not have directed the issue of a grant 
in favour of Suthankar merely because 
he claimed to have invested money in 
developing the mines and mining: ap- 
proach roads on the basis of a lease 
which was not properly granted. Suth- 


A. LR. 


ankar never held the area under a 
prospecting licence nor had he done 
any prospecting operations in the 
area, 

8. Reference may be made to 
S. 11 of the Mines and Minerals (Regu- 
lation and Development) Act, 1957 
which deals with preferential right in 
respect of certain persons. Under sub- 
section (1):— : 
_ “Where a prospecting licence has 
been granted in respect of any land, 
the licensee shall have a preferential 
right for obtaining a mining lease in 
respect of that land over any other 
person”. 


This is however subject to a proviso 
that the State Government must be 
satisfied that the licensee had not com- 
mitted any breach of the terms and 
conditions of the prospecting licence 
and was otherwise a fit person for 
being granted the mining lease. Sub- 
section (2) provides that: 


“Subject to the provisions of 
sub-section (1), where two or more 
persons have applied for a prospecting 
licence or a mining lease in respect of 
the same land, the applicant whose 
application was received earlier shall 
have a preferential right for the grant 
of the licence or lease, as the case may 
be, over an applicant whose applica- 
tion was received later:” 


and under sub-section (3) the matters 
referred to in sub-section (2) are as 
follows:— 

. (a) any special knowledge of, or 
experience in prospecting operations 
or mining operations, as the case may 
be, possessed by the applicant; 

(b) the financial resources of the 
applicant; 

(c) the nature and quality of the 
technical staff employed or to be em- 
ployed by the applicant; and 

(d) such other matters as may be 
prescribed. 


9. Learned counsel for the ap- 
pellant urged that the State Govern- 
ment had nowhere stated that the ap- 
pellant had committed any breach of 
the terms and conditions of the pros- 
pecting licence; neither had it ever 
suggested that the appellants were not 
persons fit for being granted a mining 


lease. Quite apart from the preferen- 
tial claim it was necessary for the 
State Government to consider the 


relative merits .of the claims to the 
lease put forward by the appellant 
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and Suthankar. They should. Lave 
considered which of the. two appli- 
cants were to be preferred on acccunt 
of its special knowledgs or experience 
in prospecting operations or mining 
- operations, the relative financial re- 
sources and the nature and quality of 
the technical staff emrloyed by them. 
The Directorate of Mines of the State 
of Mysore preferred the claim of 
Suthankar merely bezause he had 
carried on some operations under a 
lease which was cancelled by the Gov- 
ernment of India and had ecarriec on 
some mining operatiors under that 
cancelled lease. 


10. Counsel further contended 
that the very text of the order of 4th 
April 1967 shows a-ccmplete non-ap- 
plication of mind by the authcrity 
rejecting the revision application. The 
. order refers to “the decision of the 
Government of Mysore to reject” the 
applicant’s application for grant of a 
mining lease whereas in point of fact 
the Government of Mysore n=ver 
came to any such decision nor passed 
any order thereon. It was as a result 
of the application of the Mireral 
Concession Rules that the appellant’s 
application to the Stete was deemed 
to be rejected because no order had 
been passed thereon for the space of 
nine months. Further according to 
learned counsel there was no refer- 
ence to.the comments of the State 
Government made on the revisior ap- 
plication of the appellant and the 
order apparently was not based or. the 
grounds given in such comment, un- 
less it be held that a reference tc the 
appellant’s letter dated 29th Novem- 
ber, 1966 indirectly brought in the 
comments of the State Government. 


11. There is a striking simila- 
rity between the impugned crder 
passed in this case and the one which 
was quashed in Bhagat Raja’s case. It 
will be noted that excepting for the 
difference in the dates and the details 


of the lands in respect of which the’ 


lease was claimed the texts of the two 
orders are identical. One cannot but 
remark that orders rejecting suck ap- 
plications appear to be. made ona 
formula which is well known to the 
department.‘ In our view Departments 
cannot be allowed to perform their 
tasks so perfunctorily in disposirg of 
claims of parties to valuable rights 
and it is incumbent on them to indi- 
cate the grounds on which the revi- 
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.(SC), Rel. on. 
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sion applications are disposed of un- 
less the State Government had already 
in its order of rejection. piven the 
grounds and the Union Government 
referred to such grounds in its capa- 
city as a revising authority. 

12, In the result the appeal is 
allowed and the order of April 4, 1967 
is quashed. The Central Government 
is directed to decide the revision ap- 
plication afresh in the light of the 
observations made. But in the cir- 
cumstances of this case, we make no 
order as to costs of this appeal. 


Appeal allowed. 





AIR 1971 SUPREME COURT 2025 
(V 58 C 419) 


(From: Rajasthen)* 
G. K. MITTER AND A, N. RAY, JJ. 


Bhanu Kumar Shastri, Appellant 
v. Mohanlal Sukhadia and others, Res- 


pondents. 

Civil Appeal No. 1515 (Œ) of 
1968, D/- 22-1-1971. 

(A) Representation of the People 
Act (1951), S. 116-C — A case neither 
based on pleadings nor raised before 
High Court cannot be allowed to be 


raised at appellate stage before 
Supreme Court. (Para 25) 


(B) Rajasthan Urban Improvement 
Act (35 of 1959) Ss. 72, 2 (1) (i) and 2 
(1) (vi) — A road cannot be an impro- 
vement so as to attract S$. 72 (Obiter). 

(Para 33) 

(C) Public Works Department 
Financial and Accounts Rules, R. 375 
— If an officer is required to carry 
out a work for which no appropria- 
tion exists, he should take immediate 
steps to obtain orders either to stop 
work or regularise its execution from 
appropriate competent authority. 

(Para 40) 

(D) Representation of the People 
Act (1951), S. 116-C—In appeal under 
S. 116A Supreme Court may in ap- 
propriate case permit respondent to 
support judgment under appeal on 
any ground even though decided 
against him. (XK-Ref: Civil P. C. (1908), 
O. 41, R. 22). ATR 1965 SC 669 and C. 
A. No. 1125 of 1970, D/- 21-1-1971 
(Para 52) 


*(Election Petition No. 8 of 1967, D/- 
10-5-1968 — Raj.) 
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Where in an election petition the 
High Court has overlooked important 
and crucial documents or oral evi- 
dence in arriving at a finding, in ap- 
peal under S. 116A therefrom the 
Supreme Court will be justified in 
recording the correct findings on mate- 
rials overlooked and ignored by High 
Court. {Para 54) 

(E) Representation of the People 
Act (1951), S. 123 — Allegation. of 
corrupt practice being one of serious 
nature onus of its proof lies on elec- 
tion petitioner — (X-Ref.: Evidence 
Act (1872), S. 101). (Para 55) 


(E) Representation of the People 
- Act (1951), S. 123 — While making al- 
legations of corrupt practice against 
Ministers on eve of -eleétion their nor- 
mal bona fide acts should be kept apart 
from abuse of opportunities of power 
and resources which are not available 
to their opponents. AIR 1968 SC 1191 
and AIR 1968 SC 1083 Rel. on. 
(Para 57) 
Genuine and bona fide aims and 
aspirations of candidates who happen 
to be Ministers on eve of election have 
to be protected while their mala fide 
abuse and arrogance of power will 
have to be censured. The test is whe- 
ther the Minister concerned did any 
act which can be construed to be with 
a view to entering into an election 
bargain with voters. (Paras 58, 59) 
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The following Judgment of the 
Court was delivered by 

RAY, J.:— This appeal is against 
the. judgment of the Rajasthan High 
Court dated 10 May, 1968, dismissing 
the Election Petition filed by the ap- 
pellant against the Respondent Mohan 
Lal Sukhadia. 


2. The election of Respondent 
Mohan Lal Sukhadia to the Rajas- 
than- Legislative Assembly from the 
Udaipur City Assembly Constituency 
was challenged. The appellant con- 
tested the election on Jana Sangh 
ticket. The respondent contested on 
Congress ticket. The respondent was 
the Chief Minister.. of Rajasthan at 
the time of the. election. Respondent 
No. 2 Mohan Lal’ also contested the 
election but obtained only 1262 votes. 
Respondents Narendra Singh Lakheri 
and Girdhari Lal Sharma Nos. 3 and - 
4 respectively submitted their nomi- 
nation papers but withdrew them. 
For the purpose of this appeal we are 
concerned only with the respondent 
Mohan Lal Sukhadia. 


3. The polling took place on 
15 February, 1967. The result was 


declared on 21 February, 1967, The 
respondent polled 24272 votes. The 
petitioner obtained 20841 votes. The 


respondent won by a margin of 3431 
votes. 


4, After the election the Con- 
gress Party was reduced to a mino- 
rity. The respondent Sukhadia who 
was the Chief Minister . tendered his 
resignation. 

5. On 13 March, 1967, the 
Presidents Rule was. declared in 
Rajasthan, which was withdrawn after 
a period of 44 days on. 26 April, 1967. 
Thereafter the respondent Sukhadia 
again became the Chief Minister. 


6. _— The election petition was 
filed on 7 April, 1967. The respon- 
dent Sukhadia filed an application 
praying.that certain allegations in the 
‘petition were vague and lacking in 
particulars required by Section 83 of 
the Representation of the People Act 
and, therefore, the allegations should be 
struck off. ‘The High Court ordered 
the Petitioner to file a detailed reply 
giving full particulars in’ respect of 
each matter. On 29 May, 1967, the 
appellant furnished particulars. The 
High Court by orders dated 3/5/6 
July, 1967 allowed the appellant to 
incorporate the said particulars in the 


- 
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amended petition~ and further allowed 
the appellant to furnish more perti- 
culars in respect of other allegations 
of corrupt practices. On 19 July, 
1967, an amended Election Petition 
was filed incorporating the amend- 
ments allowed by the High Ccurt. 
Thereafter written statements were 
filed and the parties filed applications 
under Rule 12 of the Election Rules 
for production of the documents. 
Issues were framed on 14 August, 
1967. The appellant filed a finally 
P petition on 13 November, 
967. 

7. The appellant examinec 30 
witnesses and the respcndent Sukhadia 
examined 46 witnesses. 

8. The High Court decided all 
the issues in favour of the respondent 
Sukhadia and dismissed the Election 
Petition but left the respondent to 
bear his own cost. 

9. In the presert appeal we are 
concerned only with issues Nos. 3(a) 
and 4(a). Issues Nos. 3 (a) and 4 (a) 
are as follows:— 

3 (a) Are the allegations mad= in 
paragraphs 8, 9, 10 and 11 of the Elec- 
tion Petition correct? 

3 (b) If so, did the respondent 
No. 1 commit the corrupt practice 
specified in Section 12% (1) or Sec. 123 
(2) of the Representation of the People 
Act, 1951? 

4 (a) Are the allegations men*ion- 
ed in paragraphs 12,.13, 14 and 15 of 
the Election Petition correct? 

4 (b) If so, did the Responient 
No. 1 commit corrupt practice speci- 
fied in Section 123 (4) of the Repre- 
sentation of the People Act, 1951? 

10. As to issue No. 3 based 
on Paragraphs 8, 9, 10 and 11 of the 
Election Petition, allegations of 
corrupt practice of bribery and undue 
influence concerned with the construc- 
tion of certain works of general public 
utility to the inhabitents of Udaipur 
like the covering of Baluchistan 
Colony Nallah, construction of road at 
Tekri, installation of water-taps in 
Udaipur City and the grant of Pcttas 
to the inhabitants of the Ragar 
Colony. 

11. In the petition the appel- 
fant made 74 allegations. At the irial 
55 allegations were given up. In the 
present appeal the appellant pressed 
allegations first about Pattas in Reigar 
Colony; secondly about roads in 
Wekri; thirdly, covering of Nallaa in 
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Baluchistan Colony; fourthly, cons- 
truction of water-taps; and fifthly, 
about Ex. 8-A as defamatory of the 
personal character and conduct of the 
appellant. 

' IR The appellant's case with 
regard to Raigar Colony is to be found 
in Paragraph 9 of the amended Peti- 


tion. The gist of the allegation is as 
follows:— 
The respondent Sukhadia, his 


agents and other persons with the con- 
sent of Sukhadia promised the voters 
of the Raigar Colony, Udaipur at a 
meeting that he would get them Pattas 
issued at a nominal rate of Re. 1/- 
only for the construction of their 
houses and under this inducement he 
asked the Raigar voters to vote for 
him. Because of this inducement many 
Raigar voters voted for the respondent 
Sukhadia. The respondent Sukhadia 
by his undue influence as Chief Minis- 
ter got issued an order No. 66/5077 
dated 10 February, 1967, from the 
Director, Social Welfare Department, 
Jaipur, to grant Pattas to Raigars of 
Thakker Bapa Colony for construc- 
tion of houses at a nominal price of 
Re. 1/- for each patta only. The res- 
pondent Sukhadia thus committed 
corrupt practice as defined under Sec- 
tion 123(1) of the Representation of 
the People Act. Girdhari Lal, election 
agent of the respondent Sukhadia 
arranged a meeting on 5 February, 
1967 at the Raigar Colony. About 100 
persons gathered. The audience con- 
sisted of Harijans and Raigars. Promi- 
nent persons among these were Kalu 
Raigar, Shankar Harijan and Keshu- 
lal, the Secretary of the Raigar 
Colony. At this meeting the respon- 
dent Sukhadia said that he was 
managing Pattas of the land to be 
allotted to them for Re. 1/- each and 
he requested them to vote for him. 
13. The High Court held that 
it had not been proved that the res- 
pondent Sukhadia made a bargain 
with the people of Raigar Colony on 
5 February, 1967, that if they promis- 
ed to vote for him he would arrange 
for the grant of Pattas to them at a 
nominal charge of Re. 1/- each Patta. 


14, The respondent Sukhadia 
stated that the order dated 5 Febru- 
ary, 1967 (Ex. 271) passed by him and 
the order dated 10 February, 1967 
(Ex. 44) passed by the Director of So- 
cial Welfare were in furtherance of 
the policy of the State Government 
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announced as early as 27 April, 1959 
(Ex. A-99) and further clarified by a 
subsequent order dated 26 Febru- 
ary, 1962 (Ex. A-100). Neither in the 
original petition nor in the amended 
petition there was any mention of re- 
covery of development charges by the 
Urban Improvement Trust in connec- 
tion with the issues of Pattas. Sukha- 
dia’s evidence was that the Urban 
Improvement Trust under the afore- 
said orders of 1959 and 1962 were to 
issue Pattas after receiving the nomi- 
nal charge of Re. 1/- per patta from 
the inhabitants of the locality without 
insisting upon the recovery of develop- 
ment charges as condition precedent 
to the issue of Pattas. 


15. The correspondence which 
wes tendered in connection with the 
Raigar Colony indicates that from the 
year 1955 up to the month of July, 
1987, certain controversies were go- 
ing on between the Grihya Nirman 
Sahkari Samiti, Thakkar Bapa Colony 
on the one hand and the City Improve- 
ment Committee and the Urban Im- 
provement Trust on the other. The 
City Improvement Committee which 
was the predecessor of the Urban Im- 
provement Trust from the beginning 
took the stand that Pattas in respect 
of the houses in occupation of the ori- 
ginal inhabitants of the locality could 
not be issued unless they agreed to 
pay the price of the land and the 


development charges incurred by the- 


City Improvement Committee. The 
Samiti on the other hand was anxious 
to see that the Pattas were granted 
without having to pay development 
charges because the people were poor. 
In Ex. A-99, dated 27 April, 1959, the 
State Government made an order lay- 
ing down the conditions on which the 
Pattas of the houses could be issued 
on payment of the nominal price of 
Re. 1/-. Thereafter there was demand 
for issue of Pattas on payment of 
Re. 1/-. The Social Welfare Depart- 
ment wanted the order dated the 27 
April, 1959.to be implemented and the 
City Improvement Committee insisted 
on payment of development charges 
amounting to Rs, 14,828.94. The atti- 
tude of the Government as represent- 
ed by the Social Welfare Department 
was that Pattas should be issued to 
the inhabitants of the locality in terms 
of 27 April, 1959 order on payment of 
‘Re. 1/- only: per Patta. The Urban 
Improvement Trust and the City Im- 
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provement Committee were equally 
insistent on payment of development 
charges, 


16. Ex. 44 being a letter dated 
10 February, 1967, issued by the 
Director of Social Welfare Depart- 
ment to the Disżrict Welfare Officer 
was the sheet-anchor on which the 
appellant relied. A` copy of that 
letter was sent to Keshulal, Secretary 
of the Grihya Nirman Sahakari Samiti, 
Thakkar Bapa Colony. In that letter 
it was stated: “.........0. it is submitted 
that there are directions from the 
Government on the application of 
Keshulal............ that action be taken 
without delay in granting pattas to 
the residents of that Raigar Colony, 
Udaipur, on payment at the rate of 
Re. 1/-.” This letter dated 10 Febru- 
ary, 1967 (Ex. 44) seems to have had 
origin in 1959 and the discussions in 
the year 1966 es will appear from 
Ex. 268 being ar. application dated 29 
December, 1966, addressed by Keshu- 
lal as Secretary of the Colony to the 
respondent Sukhadia as Chief Minis- 
ter. There is a noting on that appli- 
cation in the hands of the Chief Minis- 
ter to the effect “Secretary Social 
Welfare Officer to discuss the question 
of subsidy of 52 of the Colonies and 
Pattas.” That noting was on 28 
December, 1966. On 31 December, 
1966 the Secretary wrote as follows: 

“Please speax immediately. D. S. 
(Deputy Secretary) Social Welfare,” 


17. In this background it is 
unmistakable that the demand of 
Raigar Colony for Pattas was as old 
as a decade and zhe inhabitants of the 
Colony saw the Chief Minister in 
December, 1966 and he asked the rele- 
vant department to look into the 
matter. Exs. 270 dated 21- January, 
1967 and 271 dazed 5 February, 1967 
are office notes and order pursuant to 
the application sent by Keshulal in 
the month of December, 1966. The 
Director Social Welfare Department 
in Ex. 270 stated that ‘“Pattas were 
not granted because the development 
charges were not paid.” The Secre- 
tary, Social Welfare Department made 
a note on Ex. 270 that the Chief Minis- 
ter (Respondent Sukhadia) was going 


. on tour on 24 January, 1967 and there- 


fore, there was no possibility of dis- 
cussion in the near future. On 5 
February, 1967, <here is a noting by 
the Chief Minister on the file that the 
Raigar residents were ready to get 
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Pattas on payment of Re. 1/- and after 
getting the amount Ceposited acz.on 
should be taken in getting the Pattas 
granted to them and the Social Wel- 
fare Officer should be asked to pay 
personal attention to take actior in 
the matter and other problems such 
as setting up industries, water 
arrangements etc. These docum=nts 
show that Ex. 271 dated 5 February, 
1967 was an office note on the file and 
did not have any ind2pendent eris- 
tence. The Chief Minister was asked 
to give his directions on Keshulal’s 
application in the month of Decem- 
ber, 1966. The Director of Social Wel- 
fare, therefore, on 10 February, 1367 
wrote Ex. 44 “about grant of Pettas 
to the residents of the Colony.” 


18. Under Section 123 (1) of 
the Representation of the People Act, 
1951, bribery is mentioned as a 
corrupt practice and bribery is any 
gift, offer or promise by a candicata 
of any gratification to 
any person whosoever with the ok-ect 
of directly or indirectly inducing (t) 
DRET, |... an elector to vote in 
an election, 


19. The appellant’s allegations 
were these. Girdhari Lal, election 
agent of respondent Sukhadia, arrang- 
ed a meeting on 5 February, 19 at 
Raigar Colony, 100 persons gathered. 
The audience consisted of Harifans 
and Raigars. The respondent Suxha- 
dia at that meeting said that he was 
managing Pattas of the lands allctted 
to Raigars and Harijans for Re 1/- 
each and requested them to vote for 
him, These particulars of the meet- 
ing were furnished by way of am=nd- 
ment. Apart from tne baldnes cf 
allegations. as to bargain for votes, the 
oral evidence adduced on ` behaH cf 
the appellant was that of P. W. 4 
Lakshmi Narain and P. W. 12 Kalu 
Ram. It is significant that Shakar 
Harijan and Keshulal, who were men- 
tioned by the appellant as having 
been present at the meeting were not 
examined. Kalu Ram was a merztber 
elected to the Municipal Council, Udai- 
pur on Jana Sangh ticket. Lakshmi 
Narain was neither a Harijan nor a 
Raigar. The appellant alleged fhat 
the audience consisted of Harijans and 
Raigars. Lakshmi Narain said that 
when the respondent Sukhadia besan 
addressing a meeting a Harijan and a 
Raigar are stated to have stooc up 
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-and 5.00p. m. on 5 February, 


and mentioned that the Urban Im- 
provement Trust was not permitting 
them to build an upper storey on the 
ground that they had not got Pattas 
and respondent Sukhadia is supposed 
to have said that he would get Pattas 
prepared and asked them to vote. The 
question of building the second storey 
was nowhere to be found in the alle- 
gations in the petition. 


20. Kalu Ram said nothing 
about the alleged bargain for votes. 
On the contrary, Kalu Ram said 
that he did not remember to have 
heard any conversation and he 
did not state anything about Pattas 
being prepared from Jaipur and being 
sent to Udaipur before the polling 
date, though Lakshmi Narain deposed 
to that effect. If the Urban Improve- 
ment Trust, Udaipur was the autho- 
rity for issuing Pattas it is unbelieve- 
able that the respondent though Chief 
Minister of the State would make a 
promise for getting the Pattas pre- 
pared at Jaipur and send them to 
Udaipur. Lakshmi Narain said that 
he was taken by Kalu Ram to the 
appellant 5 or 6 months after the 


election. The appellant then asked 
Lakshmi Narain whether  parchas 
(enleri) had been distributed. 


Lakshmi Narain is supposed to have 
showed a parcha Ex. 8-A whereupon 
the appellant asked Lakshmi Narain 
if the latter could give evidence in 
Court about distribution of Ex. 8-A. 
Even at that time Lakshmi Narain did 
not utter a word about the meeting on 
5 February, 1967 and far less of any 
bargain by respondent Sukhadia for 
votes at the election. Lakshmi Narain 
was an interested witness because he 
brought Ex. 8-A of his own accord, 
though he was not summoned to pro- 
duce any document in Court. Kalu- 
Ram the other witness admitted that 
as early as 1959 the Rajasthan Gov- 
ernment passed an order that Pattas 
be issued to the residents of Raigar 
Colony on a payment of Re. 1/-. This 
was merely implementing what the 
Government had decided in 1959. The 
respondent’s office note on 5 Febru- 
ary, 1967, was nothing new and there 
was no temptation offered by him. 


21. The tour programme of the 
respondent Sukhadia was exhibited 
i e. Ex. A-116. Between 3.00 p. m, 
1967, 
respondent Sukhadia spoke at a meet- 
ing of Sindhi Samaj at 4.00 p. m. That 
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‘statement of Sukhadia was put to him 
in cross-examination to be correct. 
Girdhari Lal, the agent of Sukhadia, 
_also spoke of the correctness of the 
tour programme of Sukhadia and’ no 
challenge was made. Roop Kumar 
P. W, 3 also spoke of the meeting at 
Sindhi Samaj at about 4.00 p. m. and 
he was-not cross-examined. .No where 
in the election petition the appellant 
mentioned the time of the meeting at 
Raigar Colony on 5 February, 1967. 
In the tour programme of the respon- 
dent Sukhadia it will appear that he 
met the Kerala Samaj on 5 Febru- 
ary, 1967 between 3.30° p. m. and 
4.00 p. m. at Vidhya Peeth. Between 
4.00 and 5.00 p. m. he was at Sindhi 
Samaj and between 5.00 and 5.30 p. m. 
he met Gujrati Samaj near Fateh 
School. - The respondent Sukhadia 
held a meeting of the Sindhi Samaj at 
Saletia Ground behind the Vidhya 
Peeth on 5 February, 1967 at 4.00 p. m. 
The police record contained in the file 
which was summoned at the instance 
of the appellant contained a copy of 
the tour programme of Respondent 
Sukhadia which tallied with the tour 
programmes produced by the respon- 
dent Sukhadia and orally deposed to 
by oe and witnesses on his be- 


22. Exhibit 109 was a copy of 
the éyclostyled address presented to 
the respondent Sukhadia on behalf. of 
Sindhi Refugees at their meeting on 
5 February, 1967. This is an addi- 
tional ground to support the respon- 
dent Sukhadia’s evidence. The oral 
‘evidence of Lakshmi Narain and Kalu 
Ram is unworthy of belief. The docu- 
mentary evidence fortifies the oral 
evidence of respondent Sukhadia that 
there was no meeting of Raigars and 
Harijans 
ary, 1967. 

23. The assertion made by the 
appellant that the, order dated 5 
February, 1967 ‘was passed by the 
respondent Sukhadia on the instruc- 
tion. of the Chief Minister is base- 
Jess. The original belies that case. 
On the contrary the order . dated 5 
February, 1967 is nothing but a not- 
ing by the Chief Minister on the file 
which had been started pursuant to 
the order of the Government in the 
year 1959 and occasioned more so þe- 


cause of the application made by. 


Keshulal in the month of Decem- 


ber, 1966. 


at Udaipur om 5 . Febru- | 
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24, The High Court rightly re- 
jected the oral evidence of bargain 
and characterised the evidence on be- 
half of the appellant as beirig wholly, 

“concocted and fabricated.” 


25... Counsel for the appellant 
submitted that the respondent Sukha- 
dia also made an order for remission 
of development charges: The docu- 
ments relied on by the appellant do 
not support any such charge. This is 
anew case in this Court. There is 
no foundation for it in the pleadings. 
This: case was not made in the High 
Court. Therefore, this case cannot ‘be 
allowed to be made at this stage. 


26. The second corrupt prac- 
tice on which the appellant relied is 
to be found in Paragraph 8 of the 
Petition as. amended. - Broadly stated 
the appellant’s allegations were that 
the respondent Sukhadia ordered Pub- 
lic Works Department (P. W. D.) to 
construct a road at Tekri though if 
was a municipal area and P. W. D. 
had ‘no. jurisdiction and further that 
the respondent held a meeting on 5 
February, 1967, and during his speech 
said that he was arranging for cons- 
truction of roads and installation of 
water-taps and requested the people 
to vote for him. This part of the ap- 
pellant’s case concerns an area called 
Tekri, -There was a new railway 
Station and a yard ‘was constructed 
that Inecessitated a new road linking” 
police lines to a place called Salumbar 
road’ junction. P. W. D. undertook 
to construct a road and when cons- 
tructed that would have made a 
thoroughfare through the Police Lines 
from the Railway Station to the Block 
Office. The Police authorities object- 
ed. The Banjara Samiti which took 
up the cause complained about the obs- 
truction by the .police. Work was 
held up. This was in the year 1965- 
66. When the Police Lines were cons- 
tructed a short. link route to Tekri . 
village was closed. '-Therefore, it was” 
decided to construct an approach road 
fo Tekri. When the thoroughfare 
through the Police Lines was 
abandoned in the year 1966, the 
Executive Engineer took a decision 
to upgrade a part of the road and to 
use tarred road to make a thorough- 
fare viá. village Tekri to give a by- 
pass to Police Lines. Tekri village 
was situated to the East of Police 
Lines at Udaipur. The new railway 
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station was to the North-West of the 
Jail. The Jail was also to the North- 
West of the Police Lines. The pro- 
posed road was from the Railway 
Station to Tekri village and then be- 
yond the Police Lines to a poini to 
the Block Office from the Nortt to 
the South. Tekri village was to the 
East of the proposed road. 


27. In the original petition the 
appellant alleged that the Execucive 
Engineer Chhail Behar? Mathur can- 
vassed votes to support responcent 
Sukhadia. In the amended  peticion 
the appellant alleged that Chhail Be- 
hari Mathur at the instance of the zes- 
pondent Sukhadia passed orders for 
construction of roads. The appelant 
in his oral evidence said that he had 
no personal knowledge and was ir.de- 
finite as to which road his allegacion 
related but that it related to a road 
which ran through Tekri village. 
Madan Lal, Chairman of the Murici- 
pality and a witness on behalf of the 
appellant could not point to any road 
construction by the Municipality after 
28 December, 1959, when Tekri was 
included in it. Two other witnesses 
Phoola P. W. 25 and Madan Lal 
P. W. 28 said that the road at Tekri 
was completed two or three days be- 
fore the polling. The High Court dis- 
believed both of them. 


28. There are three impor-ant 
exhibits as to Tekri road construction. 
These are Contractors Agreement 
Ex. A/128 dated 10 February, 1367, 
Measurement Book Ex. A/129 and 
Running Bill Ex. 70, all for earth 
work. Ex. A/130 dated-1 April, 1967 
and Ex. A/131 are the Agreement and 
Measurement Book respectively and 
both are for soling. The work was 
described “special repairs to apprcach 
road to Tekri.” On behalf of the ap- 
pellant it was emphasized that the 
change was significant. Ex. A125 
was the Agreement dated 3 Septem- 
ber 1965, for construction of road by 
Banjara Samity in the year 1965. Ex. 
A/126 is a letter of camplaint by the 
Banjara Samiti against the hindrance 
by the Police. These documents A‘125 
and A/126 both indicate that whea it 
was intended to have a thoroughiare 
through the Police Lines to Jaisarand 
Road some criticism was made as to 
the name given—‘Consiruction of F.cad 
connecting Police Lines to Jaisarrand 
Road”—in the file of the year 1965 but 
when work commenced it was jJes- 
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cribed as “Special repairs approach 
road to Tekri.” In Ex. A/127 dated 10 
April, 1967 being estimate for the 
road it will appear that when the 
short link to Tekri village disappeared 
in Police Lines it was intended to 
build “approach road to Tekri” which 
was shown on a plan Ex. 80. When 
the thoroughfare through the Police 
Lines was abandoned because of ob- 
jection by the Police, it was decided to 
by-pass the Police Lines and upgrade 
the entire road from the Railway Sta- 
tion to the Block Office. The name was 
amended as “road from railway cross- 
ing to join Salumber road junction via 
Tekri village to give by-pass to Police 
Lines.” The plan Ex. 80 proves that. 
The construction, whatever the name 
of the road was, remained the same 
road. The name is, therefore, of no 
moment. : 


29. The High Court held that 
there was no tender and that the work 
was split to restrict the contract to the 
competence of the Assistant Engineer. 
Rule 369 of the Financial and Account 
Rules states that it is not the inten- 
tion to prevent the officers from giving 
out to different contractors a number 
of contracts relating to one work even 
though such work may be estimated’ 
to cost more than the amount up to 
which they are empowered to accept 
tenders. The total cost of the road was 
approximately Rs. 20,000/- for 
material and labour. The 8th Running 
Bill was for Rupees 9,473.00 and the 
9th Running Bill was for Rs. 1,025.00. 
Both the Running Bills were pursuant 
to Agreement No. 15 of 1966-67and these 
Bills were passed in the months of 
April and May, 1967. There was a 
standing yearly contract to supply 
stones and ballast. The total labour 
cost for earth work, soling, consolida- 
tion of stone ballast was Rs. 7,840.75 
as will appear from Ex. A/128 and Ex. 
A/130 (vouchers Nos. 63 and 44) and 
other vouchers. It is, therefore, cor- 
rect to hold that the amount spent was 
within the limit and these were valid 
piece-work agreements and all Bills, 
vouchers and Measurement Books in- 
dicate that there was no irregularity. 


30. The High Court made some 
comments as to production of record 
for Tekri village. It stated that the 
record was produced after great delay. 
The criticism is not justified. The re- 
quisition for record was made on 15 
November, 1967 and the record was 
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sent up on 15th December, 1967. An 
application for summoning documents 
was made by the appellant on .12tħ 
August, 1967 and an order was made 
on 14th August, 1967 that the appel- 
lant should requisition these from the 
Public Works Department and the ap- 
pellant made the requisition on 15th 
November, 1967. On 8th September, 
1967 the respondent had also made a 
requisition for the file relating to 
Tekri. The Executive Engineer made 
a slight confusion between the two re- 
quisitions. In any event the entire re- 
cord was before the Court and none 
of the parties suffered from any non- 
production. 


31. The High Court held that 
Ex. A/130 being the agreement for sol- 
ing was entered into on 1st April, 1967 
and was a fictitious document because 
soling was done on 14th February 
1967 and not after 1st April, 1967. It 
is also important to note that entry in 
log book Ex. 68 dated 14th February, 
1967 speaks of soling and pressing by 
road roller over 300 feet in length on 
14th February, 1967. The relevant 
vouchers show that 18275cft. ballast 
was spread. The ballast was 12 feet 
wide and 4'/2 inches deep. The total 
length of the road was 4000 feet upto 
Tekri village. Secondly, the relevant 
vouchers show that 16,722 cft. soling 
was laid. Soling was done 12 feet 
wide and six inches deep. That work- 
ed out a total road length of 2,767 feet. 
Thus soling was not done over 1,113 
feet in length. Thirdly, earth work ac- 
cording to the vouchers was 28741 
eft. of which 21,050 cft. was carried 
away and rest of the excavated stuff 
was pressed. Some 1,281 feet long 
road length contained material which 
was excavated locally. Work started 
near the Jail to avoid the inconve- 
nience to traffic on election day caused 
by the dug up gravel road. That is 
why Ex. 68 dated 14th February, 1967 


is explicable as to soling for about 300. 


feet on that day and Ex. A/130 the 
agreement became. effective as from 
1st April, 1967. Therefore, the High 
Court wrongly held that the date 1 
April, 1967 on Ex. A/130 was fictitious 
because soling was: done on 14th 
February, 1967 as will appear from 
Ex. 68. The judgment totally over- 
looked that on 14th February, 1967 
soling was pressed by road-roller to 
the extent of 300 feet. The total dis- 
tance.of the road from Jail to Tekri 
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village was 3389 ft. Out of this length 
3000 ft. soling was pressed on 12 
April, 1967. That is proved by Ex. 67 
log-book entry dated 12 April, 1967. 
Details of road-roller work given in 
Ex. 67 show that the engine worked 
on the road -for about 3'/2 days for 
pressing soling and consolidating bal- 
ast. 


32. The relevant Financial and 
Accounts Rules Nos. 330, 351 and 369 
indicate that the officers could give 
to different contractors a number of 
coniracts relating to one work even 
though such work might be estimated to 
cost more than the amount up to which 
they are empowered to accept the 
tenders and a distinction is made be- 
tween piece-work -and contract work. 
Piece-work is that for which only a 
rate is agreed upon without reference 
to the total quantity to be done. Work 
below Rs. 2500/- in value is termed as 
petty-work. Ext. A/128 and Ex. A/130 
would come in the category of petty- 
work. Petty-work did not require 
estimates nor tenders according to 
Rules 330 and 351 respectively. The 
Tekri road was constructed under 
special repairs programme. 


33. The High Court held that 
the construction of the road at Tekri 
was in contravention of Section 72 of 
the Rajasthan Urban Improvement Act. 
This point was not raised in the plead-' 
ings, Section 72 of the said Rajasthan 
Act ‘speaks of restrictions on improve-| 
ment in certain areas after the coming) _ 
into operation in any area of a master 
plan or notification of the sanction of 
a scheme. The scheme is not in evi- 
dence. The evidence about Hiran 
Magri Scheme does not prove that 
Tekri road was constructed ‘in contra- 
vention of any scheme. Hiran Magri 
Scheme Ex. 78 is divided into 14 sec- 
tors. Tekri does not fall in any one 
of them. It is in evidence that on 31 
January, 1967 the Advisory Counsel 
met for preparation of a master plan. 
Section 2 (1) (i) of the said Rajasthan 
Act speaks of amenity as including a 
road and Section 2 (1) (vi) speaks of 
improvement meaning operations over 
or under land. A road cannot be an 
improvement and therefore Section 72 
of the Act may not apply. These 
matters appear to be beside the prin- 
cipal point for consideration as to 
whether there was. any meeting and 
whether the respondent Sukhadia 
told the voters who were mostly 
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Gujars that if they did not vote for 
the appellant then the Kachha road in 
a locality would never be metall- 
ed. i 


34. The High Court held -ħat 
there was no evidence that it was the 
respondent Sukhadia who got the 
work on Tekri road started by Chhail 
Behari Mathur. The High Court žur- 
ther held that there was no evidence 
of bargain for voting at the election. 
The witnesses Phoolla P. W. 25 and 
Madan Lal P. W. 28 who were exa- 
mined to prove that the respondent 
made a bargain with the people of 
Tekri village that they would vote for 
him and he would get a road cons- 
tructed in Tekri village were dis- 
“ believed by the High Court. The 
entire evidence has been examined 
by the High Court and there was no 
evidence of bargain. That findin2 is 
correct and we do not find any reason 
to take a contrary view. The various 


records about the construction of 
Tekri road indicate that this was a 
long-standing grievance. If a roller 


was used on the date of the election 
that should not be interpreted to mean 
that the Chief Minister was utilsing 
his position to obtain votes. Such a 
view would suspend and paralyze 
normal activities of the State. We 
agree with the High Court that taere 
was no corrupt practice. 


35. With regard to the cns- 
truction work at Tekri, counsel for 
the appellant emphasized three fea- 
tures, namely, that this was not the 
respondent Sukhadia’s portblio; 
secondly, that the construction work 
was in breach of law, that the Urban 
Improvement Trust should have done 
work; and thirdly, wcrk commenced 
immediately after the visit of respon- 
dent Sukhadia and it was completed 
before the polling daze without asti- 
mates, without sancticn and witnout 
funds. These three features were said 
in combination with the oral evidence 
of Phoola P. W. 25 and Madan Lal 
P. W. 28 to be full and complete evi- 
dence of the election bargain of res- 
pondent Sukhadia to obtain votes. We 
have earlier referred tothe agreement 
for earth-work for construction of road 
at Tekri village. The work continued 
up to the month of May, 1967. The 
road had been planred as early as 
1966. It is not corract to say that 
there was no sanction for the work. 
There was standing yearly contract 
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of supply of stones and ballast. 
Earth-work was done under different _ 
agreements. Measurement-books and 
vouchers have been produced and the 
total value of the work was calculated 
to cost Rs. 20,000/-. Approximately 
Rs. 18,000/- was spent. There were 
two piece-work agreements Ex. A/128 
and Ex. A/130. In addition there were 
items of petty-work. Petty-work did. 
not require any estimate, We have 
also referred to the relevant rules and ' 
held that there was no contravention. 
The High Court correctly rejected the 
evidence of Phoola and Madan Lal 
and came to the conclusion that there 
wee no evidence-of bargain for elec- 
ion. 


36. The third corrupt practice 
alleged by the appellant was in con- 
nection with the coverirg of Nallah 
in Baluchistan Colony. The appellant 
alleged in Paragraph 8 of the amend- 
ed petition that the respondent Sukha- 
dia, his election agent, other agents 
and other persons with the consent of 
the respondent Sukhadia misused his 
position as Chief Minister and order- 
ed the Public Works Department to 
construct roads and Nallah inter alia 
at Ward No. 27 in Baluchistan 
Colony. The appellant alleged that 
respondent Sukhadia visited that 
Colony and induced the voters to vote 
for him and in turn promised to get 
the construction of the Nallah done in 
their Colony. It will appear from 
Ex. A-31 dated 30 September, 1966 
that the scheme for covering of Balu- 
chistan Colony Nallah came into exist- 
ence at the instance and because of 
the keen interest taken in the matter 
by the Health and Central Committee 
of the Municipal Council, Udaipur. 
There was a resolution of the Sani- 
tary and Health Committee dated 27 
August, 1966 Ex. A-28 where it is re- 
corded that unfortunate incidents took 
place at the Nallah because children 
fell into the Nallah and cattle also 
fell in the Nallah and there was in- 
sanitary condition. 


37. There are many documents 
between the years 1963 and 1967, 
pointing about the unsatisfactory and 
unhygienic condition of the Nallah. In 
the month of December, 1966, the Ur- 
ban Improvement Trust noticed that 
the Government had refused subsidy 
for the covering of the Nallah and re- 
quest for loan was made and propor- 
tionate contribution wes expected to 
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be made by the Municipal Council 
ard the Irrigation Department. The 
Chairman, Urban Improvement Trust, 
in Ex. A-34 dated 19 January, 1967, 
wrote to the Secretary, Town Plann- 
ing Department, intimating that the 
work of the Nallah was being started 
in anticipation of the ‘Government 
sanction. In Ex. 65 (252) dated 30/31 
January, 1967, the Secretary, Town 
Planning wrote to the Chairman, 
Urban Improvement ‘Trust, that it 
would not be possible for the Town 
Planning Department to spare the 
money but he would ask the Chief 
Engineer, Health and the matter 
should be discussed with the Town 
Planning People. The Chairman in 
his oral evidence explained that he 
was quite surprised to see the letter. 
Exhibit 7-A is a telegram dated 10 
February, 1967. There are various 
office notes on the Secretariat file be- 
ing Exhibits 253, 254, 255, 256, 257 and 
263. In the month of February, 1967 
the office notes were sent to the Muni- 
cipal Local Self-Government. It ap- 
pears that the Financial Commissioner 
did not at first accord his approval to 
the loan. The Financial Commissioner 
accorded sanction on 24 February, 
1967 (Ex. 256). The office note of the 
Urban Improvement Trust on 6 
March, 1967, proposed that the matter 
might be placed for administrative 
and technical sanction and also for 
the acceptance of the tender. Formal 
sanction Ex. A-35 was made on 31 
March, 1967. In that sanction refer- 
ence is made to the letter Ex. A-34 
dated 19 January, 1967 and a tele- 
gram Ex. 7-A dated 10 February, 1967. 
This telegram was described by the 
High Court as “faked” because there 
was then no sanction. The High Court 
was wrong in describing the telegram 
in that manner. The telegram Exhi- 
bit 7-A dated 10 February, 1967 was 
sent by the Secretary to the Collector 
and Chairman of the Improvement 
Trust. Ex. 266 dated 10 February, 
1967, is an office note to the effect 
thet the Chairman, Town Planning 
had gone to Udaipur and was asked to 
discuss the case regarding Nallah in 
Baiuchistan Colony with the Chair- 
men, Urban Improvement Trust. Ex. 
253 dated 11 February, 1967 is another 
office note stating that recommenda- 
tion for grant of loan was sent for ap- 
proval to the Financial Commissioner. 
All these documents read in proper 


B. K. Shastri v, M. Sukhadia (Ray J.) 


‘tinued till 26 April, 1967. 


A.T. BR. 


sequence would indicate that Ex. 7-A 
was a genuine telegram, in anticipa- 
tion .of sanction. 


Í 38. The Financial Commis~ 
sioner did not at first agree to 
accord his approval to the loan. The 
Secretary, Town Planning, again 
moved the Financial Commissioner for 
sanction. The Financial Commissioner 
accorded sanction on 24 February, 
1967 (Ex. 256). The Minister gave his 
assent to the sanction of the loan on 
2 March, 1967. On 6 March, 1967, the 
matter, according to the office note, 
was placed for administrative and 
technical sanction and for acceptance 
of the tender. On 31 March, 1967, 
formal sanction was given vide Ex. 
A-35. It appears that the covering of 
the Nallah in Baluchistan Colony was 
not an extraordinary or abnormal 
affair. It may be stated here that 
respondent Sukhadia resigned from his 
office on 13 March, 1967 and Presi- 
dent’s Rule was imposed, which con- 
The sanc- 
tion was given at a time when res- 
pondent Sukhadia was not in office. A 
revised sariction was made on 27 June, 
1967 (Ex. A-38). Tenders for covering 
of the Nallah had been asked for by 
Ex. A-39 dated 29 December, 1966. 


39. Ex. 109 is an address pre- 
sented to the respondent Sukhadia on 
behalf of the refugees of Baluchistan 
and Jacobabad Colonies at a publie 


. meeting at Salatia Grounds on 5 Fe- 


bruary, 1967. This address does not 
make any reference to the covering 
of the Nallah. If the respondent Suk- 
hadia had made any promise to that 
tenor on 31 January, 1967 or prior to 
10 February, 1967, it would have 
found mention in the address. 


40. The Urban Improvement 
Trust had one part-time Executive 
Engineer, Chhail Behari Mathur. His 
real job was that of Executive En- 
gineer, P. W. D., Udaipur. The deci- 
sions in the Urban Improvement Trust 
were usually taken by the Chairman 
and the Executive Engineer. The ap- 
pellant in his oral evidence said that 
when he was Vice President of the 
Municipality and alsoa Member of the 
Urban Improvement Trust, it was felt 
necessary to cover the Nallah. The 
proceedings of the Urban Improve- 
ment Trust in the year 1966 will show 
such course of action to be correct. 
The Urban Improvement Trust Reso- 
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lution of 21 September, 1966 steted 
that money was being arranged for and 
would be forthcoming before the lia- 
bility arises. Rule 375 (a) of the Publie 
Works Department Financial and Ac- 
counts Rules inter ala states that 
until an assurance has been received 
from the authority competent to pro- 
vide funds work could be undertazxen 
because such funds will be allotted 
before the liability matures. (sic) If the 
Urban Improvement Trust had to 
spend a sum over and above the kud- 
geted provision in the course of the 
year a supplementary budget was to 
be passed. Again in Rule 375 (b) % is 
stated that whether on ground of 
urgency or otherwise if an office: is 
required to carry out a work for 
which no appropriation exists, the cffi- 
cer is directed to intimate to the Ac- 
countant General when he is ineurr- 
ing a liability in which no approrria- 
tion has been made in the budget. 
Therefore, an officer incurring the ex- 
penditure will take immediate sz:eps 
by addressing the appropriate corspe- 
tent authority to obtain orders eizher 
to stop work or regularise its exe- 
cution. That is why, K. K. Joshi, 
Chairman of the Urban Improvement. 
Trust informed on 19 January, 1967 
that he was starting the work in enti- 
cipation of Governmert sanction ‘See 
Ex. A-34). 


41. Inviting ter.ders could not 
have been postponed to a date when 
the loan came in hancs of the Urban 
Improvement Trust. When tenders 
were opened on 17 January, 1967, the 
tender of Sanganeria Erothers was the 
lowest and it was orally accepted. The 
actual contract was entered into ¿fter 
the Urban Improvement Trust save 
formal sanction on 13 April, 1967. The 
Urban Improvement Trust framec. its 
own schemes, “Expenditure sanction” 
is not required in the Urban 
Improvement Trust because Resolu- 
tion for work would amount to sanc- 
tion in anticipation o? allotment of 
funds. Rule 318 of P. W. D. Fules 
requires that the prorosals are struc- 
turally sound and estimates are ac- 
curately calculated. Chhail 
Mathur prepared the scheme, est.ma- 
tes, designs and plans. He was the 
highest technical perscn in the Urban 
Improvement Trust. When U:ban 
Improvement Trust decided to execute 
the scheme it looked for money. The 
Local Self-Government Secretary on 
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8 January, 1967 assured the loan. The 
Town Planning Department approved 
the scheme. The approval meant ap- 
proval for raising the money. The 
Secretary, Town Planning Department 
was also the Secretary of the Local 
Self-Government Department. The 
Local Self-Government Department, 
Town Planning, and Public Health De- 
partment really formed one Unit in 
the Secretariat. Though tenders were 
opened on 17 January, 1967 formal 
contract was signed after the date. 
Though the work had started in Fe- 
bruary, 1967 it was stopped for some 
time. The work order was dated 29 
March, 1967 and the work was com- 
pleted on 28 November, 1967. The 
tender notice gave 8 months for com- 
pletion of work. There was a Con- 
ference at the Secretariat between the 
Chief Town Planner, Secretary and 
Deputy Secretary of the Town Plann- 
ing Department on 10 February, 1967. 
They decided to sanction Rs. 60,000/- 
out of Land Acquisition and Develop- 
ment Fund. Therefore, as far as the 
loan was concerned the Department 
had only to obtain the concurrence of 
the Finance Department. The Ac- 
counts Officer therefore sent a tele- 
gram Ex. 7-A that sanction was ac- 
corded for loan and formal sanction 
would follow. Rule 50 of the General 
Financial and Accounts Rules states 
that where it is desired to sanction 
expenditure before the funds have 
been communicated, the authority pro- 
ceeds in a cautious manner by stating 
“subject to the funds to be communi- 
cated in the budget of the year.” The 
Accounts Officer was careful in indi- 
cating that a telegram was not a for- 
mal order for sanction and something 
was yet to be done. The ultimate 
sanction was issued on 31 March, 
1967. The Urban Improvement Trust 
on 15 April, 1967 paid the first runn- 
ing bill amounting to Rs. 52,466.60. 


42. On the entire evidence it 
was apparent that there was urgency 
of the work. The Municipality felt 
the urgency. The resolution of the 
Municipality-Ex. A-28 asked the Urban 
Improvement Trust to act forthwith 
in the matter of covering of the Nal- 
lah. When the scheme Ex. A-31 was 
sent to the Town Planning Depart- 
ment, copy was sent to the Chief 
Minister as well as the Law Minister. 
This was between the months of Sept- 
ember and November, 1966. Remind- 
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er was sent in the month of January, 
1967 to the Chief Minister. The res- 
pondent Sukhadia said that the scheme 
was brought to his notice. Sometime 
in the month of December, 1966 the 
respondent Sukhadia pointed out to 
the Chief Engineer, Health about the 
_bad condition of the Nallah and ex- 
pressed desire for improvement. It, 
therefore, follows that the respondent 
Sukhadia was shown the scheme once 
in the month of December, 1966 and 
the only observation made by him 
was that there should be improvement. 
Tkis was ordinary official duty. done 
by the respondent Sukhadia. 
possible to impute any motive what- 
soever to the respondent Sukhadia 
that he was guided by any corrupt 
motive for any election bargaining. 


.. 43, When the Urban Improve- 
ment Trust was trying to get revival 
of the lapsed sanction in the month of 
June, 1967, the matter again came- to 
the respondent Sukhadia. This was 


too far removed from the election date- 


to have any connection or relevance 
therewith. 


44, Tt was suggested that file 
Ex. 247 was tampered and that a 
small slip had been pasted between 
note.113 and note 114. The word 


‘issued’ is written on that slip. Before: 


the slip was pasted the words were 
‘draft vetted D. S. may also see as it 
is important matter”. The contents 
would show that the draft was “vet- 
ted” and the note was irrelevant and 
this was again in the month of 
January, 1967 long before the election. 
So the pasting of the slip was 
also an ordinary routine affair. In 
cross~examination of the respondent 
Sukhadia it was suggested that the 
words below the slip were “as desired 
by Chief Minister on phone sanction 
- may be accorded”. ‘The words can be 
seen on the original and the suggestion 
is baseless, 


45. .The appellants allegation 
against the respondent, Sukhadia 
as to installation of public water 
‘taps is .based on paragraph 11 of 
the amended petition. The ap- 
pellant alleged that the respon- 
dent by exercising his (influence 


as Chief Minister got 50 public water- ` 


. taps installed in different localities of 
Udaipur City Constituency two or 
three days before the poll. -The res- 
pondent did not admit the allegations. 
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The High Court’ came to the conclu- 
sion that the documentary evidence 
on record did not warrant.a finding 
that the respondent got the publie 
hydrants installed by the exercise of 
his influence. We have not found any 
reason to hold that- the High Court 
was in error. 


46. The Tast allegation on 
which the appellant relied as an in- 
stance of corrupt practice was Ex. 8, 
which was a leaflet. The leaflet con- 
tained a. statement “The Vice-Presi- 


-dent of Jan Sangh Shri Bhanu Kumar 
. Shastri took illegal possession of Gov- 


ernment Jand in Shivaji Nagar by 
force and left a road of 9 ft. width. 
only”. It was said that the statement 
of fact related to the personal charac- 
ter and. conduct of.the petitioner and 
was, therefore, an offence within the 
meaning of §. 123 (4) and S. 100-B 
of the Representation of the Peo- 
ple Act. The High Court held that the 
statement of fact contained in Ex. 8 
that Bhanu Kumar Shastri encroached 
on Government, land and constructed: 
his house at Shivaji Nagar was false - 
and the’ respondent. Sukhadia believed 
the statement to be false. The High 
Court also held that the statement 
related to the personal character of 
Bhariu Kumar Shastri but it was not 
reasonably calculated to prejudice the 
prospects of his election and the leaf- 
let was not printed or distributed with 
the consent of the respondent Sukha- 
dia or his election agent. Counsel for 
the appellant relied on the evidence 
of Bhagwati Lal Bhat and Girdhari 
Lal Sharma to contend that the res- 
pondent was responsible for the print- 
ing. Bhagwati Lal Bhat is R. W. 36 
and Girdhari Lal Sharma is R. W. 2. 
Bhagwati Lal Bhat said that he was 
Secretary, District Congress Commit- 
tee, Udaipur at the relevant time and 
he used to get leaflets printed for 
election propaganda. He also_ said 
that he got Ex. 8 printed at Krishna. 
Printing’ Press and Madho Lal agent 
of Dhuleshwar Mina asked him to get 
the same printed. Girdhari Lal 
Sharma was the election agent of res- 
pondent Sukhadia. He said that work 
for the respondent Sukhadia and Dhu- 
leshwar Mina, who was a Parliamen- 
tary ‘candidate from the same consti- 
tuency was carried on from the same 
office. Girdhari Lal Sharma used to 
draft leaflets and pamphlets which 
were published for the election cam- 
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paign of the respondent Sukhedia. 
Madho Lal used to get leaflets and 
pamphlets for the election. campaign 
of Dhuleshwar Mina printed. The 
election propaganda by the District 
Congress Committee according to Gir- 
dhari Lal Sharma was in the charge 
of Bhagwat Lal Bhat. — ; 


47. Counsel for the appellant 
invited us to hold on the evidence shat 
Ex. 8 was printed by the respondent 
Sukhadia’s election agent and with his 
consent. The appellart in his oral 
evidence said that the respondent Su- 
_khadia got Ex. 8 printed at the press 
of his election agent, Girdhari Lal. It 
‘was not alleged in the petition that 
the respondent or Girdhari Lal got the 
leaflet printed. - 


48. Neither in the petition nor 
.ÏĪn evidence, knowledge or consent of 
© Girdhari Lal is allegec about prirting 
the pamphlet Ex. 8. Girdhari Lal said 
that he came to know of the leaflet 
only. after he had received a copy of 
the election petition. This was not 
challenged in  cross-examination of 
Girdhari Lal nor was it suggested that 
the printing of the pamphlet was done 
at his press with the knowledge or 
consent of Girdhari Lal. The only al- 
Jegation in the petition was that the 
leaflet was published in the Krishna 
Printing Press of Girdhari Lal. Gir- 
dhari Lal also said taat, he did not 
sit at his press in the months of De- 
cember, 1966 and January and Febru- 
ary, 1967. Girdhari Lals Manager, 
Babu Lal used to maintain the ac- 
counts and look after the business of 
the press during those months. It was 
never suggested to Gircdhari Lal that 
the leaflet was printed with his know- 
ledge or consent. Bhagwati Prasad 
Bhatt and Madho La_ gave evidence 
on behalf of the respondent, Bhagwati 
Prasad said that the leaflet was print- 
ed by him for the District Congress 
Committee. The High Court correct- 
ly held that neither the respondeni nor 
his election agent, G:zrdhari Lal got 
the leaflet Ex. 8 printed or gave con- 
sent to its being. printed and further 
that it could not be held tha: the 
respondent or his agent had knowledge 
of the distribution of the leaflet. 


49. As to distribution oi the 
pamphlets, the appellant originally 
mentioned no particular persone as 
distributors but after amendment, 
three persons, namely, Hanuman Pra- 
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shad, Bhagwati Prashad Bhat and 
Isthiak Ahmed were mentioned as dis- 
tributors. There is no evidence that 
Girdhari Lal distributed the leaflet. 


50. In paragraph -15 of the 
petition, the appellant alleged that the 
respondent addressed meetings at 
Dholi Basri and Moti Chohtta on 10 
February, 1967 wheré the respondent 
orally made defamatory statement 
about the appellant making an en- 
croachment .upon the Government land: 
Narain Lal and Shanker Singh gave 
evidence on behalfofthe appellant and 
said that the: respondent in their pre- 
Sence made the statement that the ap- 
pellant had constructed a house on 
Government land. The High Court 
did not accept the oral evidence on 
behalf of the appellant. Counsel for 
the appellant submitted that though 
the respondent denied that he held a 
meeting at Dholi Basri and Moti Cho- 
htta on 10 February, 1967, there was 
mention of meetings at those places in 
the police report. The High Court 
held that the respondent might have 
contacted the people at the places 
mentioned but rejected the appellant’s 
version that the respondent said that 
the appellant had encroached upon the 
Government land. We do not see any 
reason to take a different view. 


51, Counsel on behalf of the 
appellant contended that it was not 
open to the respondent to challenge 
several findings of fact by the High 
Court against the respondent without 
preferring an appeal. Sections 116A, 
116B and 116C of the Representation 
of the People Act deal with appeals, 
stay of operation of the order by the 
Court and procedure in an appeal res- 
pectively. Under section 116A, appeals 
shall lie to this Court on any ques- 
tion whether of law or fact from 
every order made by the High Court 
under section 98 or section 99 of the 
Representation of the People Act. Sec- 
tions 98 and 99 speak of orders on the 
election petition. Section 98 speaks: 
of orders dismissing the election peti- 
tion or declaring the election to be 
void or declaring the election of a 
returned candidate to be void and the 
petitioner to have been duly elected. 
Section 99 speaks of orders recording 
finding of common corrupt practice 
and names of persons who were guilty 
of corrupt practice. 

52. | Under section 116C of the 
Representation of the People Act the 
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procedure in an appeal is that subject 
to the provisions of the Act and of 
the Rules, if any, made thereunder 
every appeal shall be heard and deter- 
mined by this Court as nearly as may 
be in accordance. with the procedure 
applicable to the hearing and deter- 
mination of an appeal from the final 
order passed by a High Court in the 
exercise of its original jurisdiction and 
of the provisions of the Code of Civil 
Procedure and the Rules of the Courts 
shall as far as possible apply in rela- 
tion to such appeal. There are no 
rules of this Court which have any 
bearing on’ this matter. The provi- 
sions contained in Order 41, R. 22 of 
the Code of Civil Procedure are attract- 
ed by the words of section 116-C ofthe 
Representation of the People Act with 
the result that the respondent may 
support the decision and judgment on 
any ground decided against him. This 
Court in Ramanbhai Ashabhai Patel 
v. Dabhi Ajitkumar Fulsinji, (1965) 1 
SCR 712 = (AIR 1965 SC 669) nega- 
tived the contention that the respon- 
dent was not, competent to challenge 
the correctness of a finding as he had 
not preferred an appeal and said “We 
cannot lose sight of the fact that nor- 
mally a party in whose favour the 
judgment appealed from has been 
fiven will not be granted special leave 
to appeal from it. Considerations of 
justice, therefore require that this 
Court should in appropriate cases per- 
mit a party placed in such a position 
to support the judgment in his favour 
even upon grounds which were nega- 
tived in that judgment”, 


53. 
Angami v. Smt. Ravalu Rono M. 
Shaiza (Civil Appeal No. 1125 of 
1970) (SC) this Court in the judgment 
dated 21 January 1971 reiterated the 
views expressed in the case of Raman- 
bhai Ashabhai Patel (1965) 1 SCR 
712 = (AIR 1965 SC 669) (supra). 


54. There is an additional rea- 
son for allowing the respondent to 
support the judgment even on find- 
ings against the respondent, specially 
when it appears that the High Court 
has not taken into consideration the 
entire documentary and oral evidence 
in arriving at a finding. If the High 
Court has overlooked important and 
crucial documents or oral evidence, 
such evidence will justify this Court 
to support the contentions of the res- 
pondent that the findings of fact arriv- 


In the recent case in T. N. 


A.I. R. 


ed at by the High Court are against 
clear and cogent proof of facts. This 
Court will, therefore, be justified in 
recording the correct findings on 
ample and abundant materials which 
have been overlooked and ignored by 
the High Court. In the present case, 
we have had occasion to deal with 
these aspects.on the rival contentions 
and recorded our findings. 


55. It was said on behalf of 
the appellant that under S. 123 of the 
Representation of the People Act, 
bargain was not necessarily an ingre- 
dient. of corrupt practice of bribery. 
The onus of proof of corrupt practice 
is on the appellant. Allegation of 
corrupt practice is of a serious nature. 


` 56. In Ghasi Ram v. Dal Singh 
(1968) 3 SCR 102, = (AIR 1968 SC 
1191) and Om Prabha Jain v. Abhash 
Chand (1968) 3 SCR 111 = (AIR 1968 
SC 1083) this Court considered acts of 
Ministers, who were candidates at 


. elections in relation to using discre- 


tionary fund on the eve of the elec- 
tion. Two propositions were establish- 
ed. First, “the position of a Minis- 
ter is difficult. It is obvious that he 
cannot cease to function when his 
election is due. He must of necessity 
attend to the grievances, otherwise he 
must fail. He must improve the 
image ofhis administration before the 
public. If every one of his official acts 
done bona fide is to be construed 
against him and an ulterior motive is 
spelled out of them, the administra- ` 


the near future, the political party 
had to do acts of a public nature. The 
grants of discretionary grants (sic) 
were part of the general scheme to 
better community development. pro- 
jects and to remove the immediate 
grievances of the public. The money 
was required to be spent in 3 months’ 
time. The action of the Minister had 
often the concurrence and recommenda- 
tions of his subordinate staff. It is 
for this reason that the orders about 
the improvement of .the supply of 
waters were not pressed. They were 
incapable of being construed against 
the first respondent. Therefore, em- 
phasis was placed upon “the distribu- 
tion of money”. Second, “To arrange 
to spend money on the eve of elec- 
tions in different constituencies al- 
though for general public good, is 
when all is said and done an evil 
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practice, even if it may not be corrupt 
practice. The dividing line between 
- an evil practice and a corrupt prac- 
tice is a very thin ons. It should be 
understood that energy 
good should be used not on the eve 
of elections but much earlier and that 
even slight evidence might change 
this evil practice into corrupt practice. 
Payments from discretionary mants 
a the eve of election should be avoid- 
ed”. 


57. Allegation of corrupt pra- 
ctice is a charge of criminal nazure. 
The provisions in the Representation 
of the People Act are intended to pre- 
serve the purity of the election, but at 
the same time these trovisions skould 
not be subverted for zhe impure pur- 
poses of maligning zandidates who 
happen to be in the tovernment on 
the eve of the electicn. The normal 
bona fide acts of persons who ha2pen 
to be Ministers have to be kept sepa- 
rate from abuse of the opporturities 
of power and resources which are not 
available to their opponents. 


«#58. Under section 123 (1: of 
the Representation of the People Act, 
bribery is said to be a gift, offer or 
promise by a candidate of any grati- 
fication to any person with the object 

- directly or indirectly of inducing an 
elector to vote at an election. The 
ingredients of bribery are, therefore, 
first gift or offer or promise of grati- 
fication to an elector, second, the 
gift or offer or promise of grattfica- 
tion is for the direct or indirect purpose 
of inducing an elector to vote. It was 
said on behalf of the respondent that 
if Ministers on the eve of the alec- 
tion render public or social service by 
redressing grievances of the public in 
relation to construction of roads or 
installation of water taps or closing of 
insanitary drains or pits, these acts 
should not be interpreted to be either 
gift or offer or promise of grat-fica- 
tion. 
abstract proposition. Ordinarily ame- 
lioration of grievances of the public 
appears to be innocuous. If, however, 
there is evidence to indicate that any 
candidate at an election abuses his 
power and position és a Minister in 
the Government by utilising public 
revenues for conferring advantage or 
benefit on a particuler group of peo- 
ple for the purpose of obtaining their 
votes, different considerations will 
arise. The Court is always vigilant 
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to do public. 


It is difficult to lay down an. 
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to watch not only the conduct of the 
candidates and to protect their charac- 
ter from being defamed but also to 
see that the character and conduct of 
the public is not corroded by corrupt 
motive or evil purposes of candidates. 
The genuine and bona fide aims and 
aspirations of candidates have to be 
protected on the one’ hand and mala 
fide abuse and arrogance of power 
will have to be censured on the other. 


59. Judged by the tests laid 
down in these decisions it has to be 
found out as to whether the respon- 
dent Sukhadia did any act which can 
be construed to be out of the ordi- 
nary or with a view to entering into 
an election bargain with the voters. In 
all the three instances relied on by 
the appellant at Raigar Colony, Tekri 
and Baluchistan Colony, it is mani- 
fest that there were long standing 
public grievances and the Government 
from time to time made suggestions 
and recommendations for redress ofj 
the grievances and amelioration of the 
condition of the people. It cannot bel 
said that on the eve of the election 
there was any sudden or spontaneous 
out-burst of public activity in the 
shape of diverting public money toj, 
win electors on the side of the respon- 
dent Sukhadia by throwing baits or 
giving them any particular: and spe- 
cially favoured treatment. 


60. For these reasons we are 
of opinion that the appellant is not 
entitled to succeed. The appeal fails 
and is dismissed. Parties will pay 
and bear their own costs. 


Appz2al dismissed. 
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{A) Central Excises and Salt Act 
11944), S. 37 — Central Excise Rules 
(1944), Rr. 10A, 9 (2) — Fact that 
‘notice of demand refers to wrong pro- 
vision does not per se render it im- 
valid if authorities have power ‘to 
issue such notice under other - provi- 
sion. . (Paras 14, 15) 


(B). Central Excises and Salt “Act 
. (1944), S. 37 — Central Excise Rules 
(1944), R. 10 — Word “paid” in rule 
can reasonably be interpreted to mean 
“ought to have been paid”. (X-Ref: 
Iaterpretation of Statutes). ` AIR 1963 
SC 1062 and (1909) 1 QB 487 Applied. 


(Paras 18, 22) 


In case of ambiraliy word should 
not be construed literally but in the 


- context in which it occurs in order to 


discover its appropriate meaning. . 
. (Para 18) 


(C) Central Excises and Salt Act 
(1944), S. 37 — Central Excise Rules 
(1944), R. 10 — Rule -dealing with re- 
covery of duties short levied applies 
also to cases of nil assessment — 
AIR 1963 SC 1062 and (1968) 1 QB 
487 Applied. (Paras 25, 23, 22, 18) 


In order to attract R. 10 it is not 
necessary that some amount of : duty 
ought to have been assessed and that 
amount ought to have been also 
actually paid. This rule applies to a 
case where there has been a nil assess- 
ment in which case entire duty later 
on assessed must be considered to be 
duty originally short levied. R. 10A 
does not apply to such a case. l 

(Paras 23, 26) 


(D) Central Excises and Salt Act 
(1944), S. 37 — Central Excise Rules 
(1944), R. 9 (2) — In order to attract 
R. 9 (2) goods liable to duty must 
have been removed clandestinely and 
without assessment. (Para 26) 
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-by certificate is directed 
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(1962) ATR 1962 SC 1006 (V 49)= . 
(1962) Suppl 2 SCR 1, Chhota- 
bhai Jethabhai Patel and Co. 6% 
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(1958) AIR 1958 SC 232 (V 45)= 
1958 SCR 1052, B. Balakotaiah 
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- (1952) AIR 1952 Nag 139 (V 39)= 
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- Dr. V. A, Seyid Muhammad, Sr. 
Advocate, (Mr. S. P. Nayar, Advocate, 
with him), for Appellants; Mr. C. K. 
Daphtary, Sr. Advocate, (M/s. Anil B. 
Diwan and Suresh A. Shroff, Advo- 
cates, and M/s. Ravinder Narain and 
O. C. Mathur, Advocates of M/s. J. B. 
Dadachanji and. Co., with him), for 
Respondent; Mr. S. J. Sorabjee, Advo- 
cate, and Mr. O. C. Mathur, Advocate 
of M/s. J. B. Dadachanji and Co., for 
Intervener, 


The following Judgment of the 
Court ‘was delivered by 


VAIDIALINGAM, J.: This appeal 
against the 
judgment and order of the Division 
Bench of the Bombay High Court 
dated July 1/2, 1965 confirming the 
decision dated August 6/7, 1963 of the 
learned Single Judge in Miscellaneous 
petition No. 20 of 1962 quashing the 
two notices of demand dated Novem- 
ber 3, 1961 issued by the second ap- 
pellant as also the notice dated De- 
cember 2, 1961 issued by the first ap- 
pellant for payment of the amount 
covered by the said two notices. 


2. The circumstances leading 
up to the filing of the writ petition 
may be mentioned: The respondents 
own atextile mill at Elphinstone Road, 
Parel, Bombay where they manufac- 
ture, inter alia, grey cloth. They also 
have a factory situated at Tulsi Pipe 
Lane Road, Bombay for - processing 
grey cloth into various other goods 
like leather cloth, book binding cloth 
and ‘other coated fabrics. Under Sec- 
tion 3 of the Central Excises and Salt 
Act 1944 (hereinafter to be referred 
as the Act) duty is imposed on all ex- 
cisable goods produced or manufactur- 
ed in India at the rates set forth in 
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the First Schedule to the Act. Iter. 19 
of the First Schedule includes coiton 
fabrics. Section 3 of the Act prov-des 
that excise duty is to be collectec in 
such manner as may be prescribed by 
rules made under the Act. On co-ton 
fabrics -additional excise duty called 
handloom cess is also imposed urder 
the Additional Duties of Excise (Goods 
_ of Special Importance) Act, 1957 and 

Khadi and Other Handloom Industries 
Development (Additional Excise Cuty 
on Cloth) Act, 1953 respectively. 
Under Section 37 of the Act, the Cen- 
tral Government has made rules call- 
ed the Central Excise ` Rules, 1944 
(hereinafter to be refered as the 
Rules). Rule 8 gives power to the 
Central Government to exempt by 
notification subject to such conditions 
as may be specified therein any 
excisable goods from whole or any Dart 
of duty leviable on such goods. Ac- 
cordingly the Central Government 
issued a notification Ex. A dated 
January 5, 1957 exempting cotton 
fabrics mentioned therein wholly 
from excise duty. Item No. 2 related 
to ‘leather cloth and inferior or imita- 
tion leather cloth ordinarily used in 
book binding’. ‘The exemption granted 
in respect of this item and anozher 
jtem was withdrawn by the Certral 
Government with effect from July 30, 
1960 by notification Ex. D. dated 
July 29, 1960. 


3. There does not appear to 
have been any controversy before the 
High Court that the two notices dated 
November 3, 1961 and the notice dated 
December 2, 1961 related only to goods 
falling under item No. 2. of the noti- 
fication Ex. A. The respondents be- 


tween July 4, 1958 and July 30, 1960° 


manufactured grey cloth in the tex- 
tile mill and sent some of those items 
to their factory for being processed 
and manufactured into leather cloth 
and imitation leather cloth. During 
the material period the company used 
to manufacture grey cloth and used to 
store them in a bounded godown. 
Periodically they used to send to the 
factory such quantities of grey. doth 
as were required after filling in the 
necessary forms prescribed by the 
rules and after obtaining the necessary 
permission in the manner prescribed 
by the rules from the Excise Inspector 
Incharge of the Textile Mill. The res- 
pondents had, however, not obtained 
the requisite licence and so they paid 
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excise duty on grey cloth manufac- 
tured in their mill during the period 
July 4, 1958 to September 30, 1959 al- 
though it was utilised for manufactur- 
ing leather cloth and imitation cloth. 
The respondents later on obtained 
the necessary licence with the result 
that they became entitled to remove 
the grey-cloth manufactured at their 
textile mill to their factory without 
paying excise duty on the grey-cloth 
at the time when the goods were 
removed. The grey-cloth so removed 
after September 30, 1959 and before 
July 30, 1960 used to be kept in the 
bounded godown. Those goods were 
removed to the factory after filling 


‘up the necessary forms and obtaétning 


the permission of the Excise Inspec- 
tor Incharge of the factory. The grey- 
cloth after it was processed and made 
into leather cloth or imitation leather 
cloth was ` again stored in another 
bounded godown, in the factory and 
they were removed by the company 
as finished products after filling in 
form A. R. I. prescribed by the rules. 
There is again no dispute that in each 
of these A. R. I. forms the company 
had shown and made a declaration 
that the excise duty payable on the 
goods governed by the forms was ‘nil’. 
Under the heading ‘Assessment Memo- 
randum’ in the said form the particu- 
lars regarding rate of duty and 
amount of total duty payable on the 
goods referred to in the form had to 
be filled up and signed by the Excise 
Inspector. There is no controversy 
that in each of the A. R. I. forms filled 
by the respondents during the period 


July 4, 1958 and July 30, 1960, the 
Excise Inspector Incharge Leather 
Cloth Division has mace an assess- 


ment in the appropriate portion of 
those forms showing the rate of duty 
and the amount of total duty payable 
as ‘nil’ and has affixed his signature 
under such ‘Assessment Memoran- 
dum’. Therefore, it will be seen that 
all the goods removed by the respon- 
dents during the said period were 
shown by them as not liable to pay 
any excise duty and were also assess- 
ed by the Excise Inspector as not 
liable to pay any duty. 


4, Later on the excise autho- 
rities appear to have entertained some 
doubt whether the goods covered by 
these A. R. I. forms were of the des- 
cription exempted under Item No. 2 
of the notification Ex. A. Some cor- 
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respondence took place between the 
department and the respondents. On 
November 3, 1961, the second appel- 
lant issued two notices marked Ex. G. 
The first notice issued under R. 10-A 
required the respondents to pay a 
sum of Rs. 1,07,146.39. In the parti- 
culars of demand it was stated that 
the amount represented duty on lea- 
ther cloth manufactured out of (i) non- 
duty paid cloth and (ii) duty paid 
cloth cleared without payment of duty 
from October 1, 1959 to March 31, 
1660. 


5. The second notice of the 
‘same day issued under Rule 9 called 
upon the respondents to pay a sum of 
_Rs. 1,502.24 representing the extra 
processing duty on leather cloth manu- 
factured out of duty paid cloth from 
July 4, 1958 to September 30, 1959. 


6. These two notices were fol 
Iowed by the first appellant by issuing 
‘a letter of demand dated December 2, 
1961, Ex. H, calling upon the respon- 
dents to pay up the amount as per the 
notice issued by the second appellant. 
The respondents were advised that if 
they are aggrieved with the decision 
they may go up in appeal to the Col- 
lector of Central Excise, Bombay. The 
respondents sent a reply dated Decem- 
ber 28, 1961 Ex. I, contesting validity 
of the notices dated November 3, 1961 
and December 2, 1961. They objected 
to the demand on the ground that the 
nctices were illegal and neither R. 9 
ner Rule 10-A gave power to the 
authorities to issue such notices. They 
further contended that the demands 
were barred by time. The respon- 
dents also addressed a letter on the 
same lines to the Central Board of 
‘Revenue, 


7. As there was no favourable 
response from the appellants they fil- 
ed the writ petition, out of which 
these proceedings arise, in the High 
Court, to quash Exhibits G and H. 


8. The respondents contended 
before the High Court that neither 
Rule 9 nor Rule 10-A gave power to 
the appellants to issue the demand 
notices. Their stand was that if at 
all it was Rule 10 that applied and as 
the demands have been made Iong 
afcer the period of three months pre- 
scribed in the said rule, the notices 
were illegal and void. 

9. On behalf of the appellants 
if was urged that Rule 10 has no ap- 
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plication as that rule will apply only 
when duties and charges have been 
‘short-levied’. As initially no amount 
has been levied in this case, Rule 10 
has no application. According to the 
appellants the rule applicable was 
Rule 10-A. Alternatively it was con- 
tended that if Rule 10-A did not 
apply, the demands made by them 
were amply covered by Rule 9 (2). 
10. The learned Single Judge 
accepted the contention of the respon- 
dents and held that Rule 10 applied 
and as the demand notices, had been 
issued long after the expiry of three 
months, Exs. G and H, the notices, 
were illegal and void. In this view 
the learned Single Judge quashed the 
said notices. On appeal the Division 
Bench confirmed the order of the 


' learned Single Judge. 


11. This is a convenient stage 
to refer to the relevant rules. They 
are Rules 7, 9, 10, 10-A, 52 and 52-A 
(1). We have already referred to the 
fact that the rules have been made 
by the Central Government under 
Section 37 of the Act. ‘Those rules, 
referred to above, are as follows: 

‘(7) Recovery of Duty:— Every 
person who produces, cures, or mantu- 
factures any excisable goods, or who 
stores such goods in a warehouse, 
shall pay the duty or duties leviable 
on such goods, at such time and place 
and to such person as may be desig- 
nated, in or under the authority of 
these rules, whether the payment of 
such duty or duties is secured by bond 
or otherwise. 

(9) Time and manner of payment 


of duty:— 
(1) No excisable goods shall be 


‘removed from any place where they 


are produced, cured or manufactured 
or any premises appurtenant thereto, 
which may be specified by the Collec- 
tor in this behalf, whether for con- 
sumption, export, or manufacture of 
any other commodity in or outside 
such place, until the excise duty levi- 
able thereon has-been paid at such 
place and in such manner as is pres- 
cribed in these Rules or as the Collec- 
tor may require and except on pre- 
sentation ofan applicationin the pro- 
per form andon obtaining the permis- 
sion ofthe proper officer on the form; 
_ Provided that such goods may be 
deposited without payment of duty in 
a store-room or other place of storage 
approved by the Collector under R. 2% 
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or Rule 47 or in a warehouse appoiat- 
ed or licensed under Rule 140 or may 
be exported under bord as provided 
in Rule 13; 


Provided further that such goods 
may be removed on part-payment of 
duty leviable thereon if the Central 
Government by notification in che 
Official Gazette, allow the goods to be 
so removed under Rule 49; 


Provided also that the Collector 
may, if he thinks fit instead of re- 
quiring payment of duty in respect of 
each separate consignment of goods 
removed from the place or premises 
specified in this behelf, or from a 
store-room or warehouse duly approv- 
ed, appointed or licensed by him k2ap 
with any person dealing in such goods 
an account-current of the duties pay- 
able thereon and such account shall be 
settled at interval, not exceeding >ne 
month and the. account-holder skall 
periodically . make deposit therein 
sufficient in the opinion of the Colec- 
tor to cover the duty due on the gcods 
intended to be. removed from the 
place of production, curing, manuiac- 
ture or storage. 

“(2) If any excisable goods are in 
contravention of sub-rule (i) depos:ted 
in, or removed from, any place sp2ci- 
fied therein, the producer or masu- 
facturer thereof shall pay the duty 
leviable on such goods upon written 
demand made by the proper offizer, 
whether such demand is delivered 
personally to him, or is left at his 
dwelling house, and shall also be 
liable to a penalty which may extend 
to two thousand rupees, and such 
goods shall be liable to confiscation. 

(10) Recovery of duties or char- 
ges short-levied, or erroneously re- 
funded. . 

When duties or charges have keen 
short-levied through inadvertence, 
error, collusion or mis-construcion 
on the part of an officer, or throagh 
mis-statement as to the quantity, des- 
cription or value of such goods on the 
part of the owner, or when any such 
duty or charge, after having keen 
levied, has been owing to any such 
cause, erroneously reiunded, the 
person chargeable with the duty or 
charge, so short-levied, or to whom 
such refund has been erroneously 
made, shall pay the deficiency or pay 
the amount paid to him in excess as 
the case may be, on written demand 
by the proper officer being made with- 
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in three months from the date on 
which the duty or charge was paid or 
adjusted ‘in the owners account-cur- 
rent, if any, or from the date of 
making the refund. 

(10-A) Residuary powers for re- 
covery of sums due to Government— 

Where these Rules do not make 
any specific provision for the collec- 
tion of any duty, or of any deficiency 
in duty. if the duty has for any reason 
been short levied, or of any. other sum 
of any kind payable to the Central 
Government under the Act or these 
Rules, such duty, deficiency in duty or 
sum shall, on a written demand being 
made by the proper officer, be paid 
to such person and at such time and 


place, as the proper officer may 
specify. 

(52) Clearance on payment of 
duty— 


When the manufacturer desires to 
remove goods on payment of duty, 
either from the place cr premises 
specified under Rule 9 or from a 
store-room or other place of storage 
approved by the Collector under R. 47, 
he shall make application in triplicate. 
(unless otherwise by rule or order re- 
quired) to the proper officer in the 
proper Form and shall deliver it to 
the officer at least twelve hours (or 
such other period as may be elsewhere 
prescribed or as the Collector may in 
any particular case require or allow) 
before it is intended to remove the . 
goods. The Officer shall, thereupon, 
assess the amount of duty due on the 
goods and on production of evidence 
that this sum has been paid into the 
Treasury or paid in the account of 
the Collector in the Reserve Bank of 
India or the State Bank of India, or 
has been despatched to the Treasury 
by money-order shall allow the goods 
to be cleared. 


(52A-(1)) Goods to 
on a Gatepass— 

No excisable goods shall be deli- 
vered from a factory except under a 
gatepass in the proper orm or in 
such other form as the Collector may 
in any particular case or class of cases 
prescribe signed by the owner of the 
factory and countersigned by the pro- 
per officer.” _ 

12. Dr. Syed Mohammad, 
learned counsel forthe appellants urg- 
ed that going by a plain reading of R. 10, 
it is clear that the said rule will apply 
only to cases: (1) when an assessment 


be delivered 
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has been made that some amount is 
due as duty and (2), when the said 
amount so assessed has been paid by 
the party concerned. In this case, he 
pointed out, there has been, no doubt, 
an order of assessment passed when 
the goods were cleared by the party, 
‘but that order of assessment was not 
one making the party liable to pay 
any duty, on the other hand, it was an 
order of ‘nil’ assessment’ under which 
the party was to pay no duty whatso- 
ever. In consequence of such assess- 
ment, no duty having been paid, it 


cannot be stated that there has been 


_ a short’ levy for any of the reasons 
mentioned in Rule 10. According to 
the learned counsel Rule 10 will apply 
only when there has been an assess- 
ment making the party liable to pay 
some duty and that amount so assess- 
ed has also been actually paid or- ad- 
justed by the party, as. the case may 


be. When later on it is found-that the: 


amount so levied and paid falls short, 


of the correct amount that ought to: 


have been levied and paid by the 
party, Rule 10 will | stand attracted. 
In this -connection “he placed. very 
great reliance on the concluding part 
of Rule 10 where a period of three 
months by way of limitation has been 
provided for calling upon the party to 
pay the deficiency and the period of 
three months is to be calculated “from 
the date on which the duty or charge 
was paid....” He stressed that the use 
of the expression “paid” clearly. indi- 
cates that some duty must have been 
actually paid by a party on a particu- 
lar date and if that were not so, it 
would be difficult to calculate the 
period of three months within which 
a party can be called. upon to: make 
good the deficiency. The counsel also 
urged that the word ‘levy’ in Rule 10 
means actual collection and that short 
levy, therefore, denotes that full duty 
has not been collected. He also urged 
that Rule 10-A covers all cases of 
short levy or non-levy for any reason 
whatsoever. and the notices issued by 
the appellants in this case are legal 
and valid. He finally urged that even 
if it is held’ that Rule 10-A does not 
apply the notices could- be sustained 
under Rule 9 (2) inasmuch as the res- 
pondents have removed the goods 
without payment of duty in contra- 
vention of Rule 9 (1). The mere fact 
that one of the. notices issued on 
November 3, 1961 refers to Rule 10-A 


‘that: the rule does 


‘tion, of three” months. 
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is not on that ground invalid when the 
authorities have ample power to issue 
such notices under Rule 9 (2). 


13. Mr. Daphtary, learned 
counsel for the respondents and Mr. 
Sorabjee, learned counsel for an inter- 
vener, have both contended that the 
notices issued by the appellants 
squarely come under Rule 10 and as 
they have been’ issued beyond the 
period of three months, they have 
been rightly held to be invalid and 
illegal. Though the words used in 
Rule 10 are “duty or charge so paid” 
reading the rule as a whole it is clear 
not contemplate ` 
that any amount should have been 
levied as a duty-and that the said 
amount should have been paid. The 
word “paid” has only been used to 
provide a starting point of limita- 
Though the 
ordinary meaning of the expres- 
sion “paid” is that some amount should 
have been. actually paid as‘ such, both 
the counsel pointed out, that the said 
word should be construed in the con- 
text in which it appears. So read, it 
is pointed out that the proper inter- 
pretation to be placed on the word 
“paid” is that it has been used to de- 
note’ the stage or time when the duty 
or charge ought to. have been paid. 
Such a reading will not do any violence 
to the language of Rule 10. It 
is further pointed. out- that the ex- 
pression “short levied” in Rule 10 
will cover cases not only of levy of 
smaller amount than what is due but 
also of making the party not liable to 
pay any duty. Im one case the short- 
levy will be the difference of the 
amount actually levied and the correct 
amount due; and in the other case the 
short levy will be the entire amount 
of duty that-is found to be actually 
due by a party. The counsel further 
pointed out that Rule 10-A will apply 
only to those cases where no specific 
provision for collection of duty or any 
deficiency in duty has been made by 
the rules and that will apply also to 
any other sum of any other kind pay- 
able ‘to the Central Government under 
the Act or the Rules. In this case, as 
the party admittedly has been assess- 
ed to ‘nil duty’ by the | officers con- 
cernéd and allowed -to remove the 
goods, the specific provision for re- 
covery of any short-levy is specifically 
provided for by Rule 10, which will 
exclude Rule 10-A. On these grounds, 
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both the counsel urged, that the High 
Court was right in holding that R. 10 
applies and that the notices heving 
been issued beyond the period of 
three months are illegal and invalid. 


14, We are noz inclined to ac- 
cept the contention of Dr. Syed Mo- 
hammad that the expression ‘levy’ in 
Rule 10 means actual collection of 
some amount. The charging provi- 
sion Section 3 (1) specifically says 
“There shall be levied and collected 
in such a manner as may be pres- 
cribed the duty of excise......... ” Tt is 
to be noted that sub-section (i) uses 
both the expressions “levied and 
collected” and that clearly shows that 
the expression “levy” has not been 
used in the Act or the Rules as mean- 
ing actual collection. Dr. Syed Mo- 
hammad is, no doubt, well founded in 
his contention that if the appellants 
have power to issue notice ther 
under Rule 10-A or Rule 9 (2), the 
fact that the notice refers specifically 
to a particular rule, which may not be 
applicable, will not make the rotice 
invalid’ on that ground as has been 
held by this Court in J. K. Steel Ltd. 
v. Union of India, (1969) 2 SCE 481 
t= (AIR 1970 SC 1178). 


“Tf the exercise of a power can 
be traced to a legitimate source, the 
fact that the same was purported to 
have been exercised under a diffrent 
power does not vitiate the exercBe of 
the power in question. This is a well 
settled proposition of law. In this 
connection reference may usefulty be 
made to the decisions of this Court in 
B. Balakotaiah v. The Union of India, 
(1958) SCR 1052 =(AIR 1953 SC 
232); and Afzal Ullah v. State of U. P. 
en 4 SCR 991 = (AIR 1954 SC 

64). 


15. In this case, the officer who 
issued the two notices is competent 
to make demands under both R. 9 (2) 
and Rule 10-A. But in order tc sus- 
tain the validity of the demand either 
under Rule 9 (2) or Rule 10-4, the 
appellants will have to go firther 
and establish that the demands can be 
justified under either of the rules. 


16. Before we deal wita the 
contentions of the learned counsel we 
may state that Rule 10-A was incor- 
porated because of the decision of 
the Nagpur High Court in Ckhota- 
bhai Jethabhai Patel v. Unicon of 
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India; ILR (152) Nag 156 = (AIR 
1952 Nag 139). The assessees in that 
case were a firm of tobacco merchants 
and manufacturers of bidis holding 
licence under. the Central Excise 
Rules. On the introduction in 
Parliament of Bill No. 13 of 1951 on 
February 28, 1951, the assessees paid 
the requisite duty on tobacco stored 
by them under the declared provision 
read with Sections 3 and 4 of the Pro- 
visional Collection of Taxes Act, 1931. 
The assessees cleared tobacco from the 
warehouse between March 1, 1951 and 
April 28, 1951, after obtaining clear- 
ance certificates from the Range Offi- 
cer, Central Excise. The rate of duty 
payable on un-manufactured tobacco 
was increased by the Finance Act of 
1951. On June 4, 1951 a demand was 
made by the Range Officer, Central 
Excise at the increased rate and the 
assessees therein were asked to pay the 
said increase. The assessees challeng- 
ed the demand before the High Court 
under Art.:226 of the Constitution on 
various grounds. The Nagpur High 
Court held that Rule 10 did not apply 
and that the demand was invalid. 


` 17. After the decision of the 
Nagpur. High Court, the Central: Gov- 
ernment by a notification dated 
December 8, 1951 amenced the Cen- 
tral Excise Rules, 1944 by the addi- 
tion of a new Rule 10-A. On the 
basis of this rule in respect of the 
same assessees a further and fresh de- 
mand was made for payment of duty 
as per the Finance Aci, 1951. The 
assessees challenged the validity of 
the demand on the same ground as be- 
fore. The Full Bench cf the Nagpur 
High Court rejected the assessees’ 
contention and held that Rule 10-A 
covers a case for increased levy on the 
basis of a change of law. This deci- 
sion was sought to be challenged be- ` 
fore this Court but without any suc- 
cess. In fact this Court in Chhotabhai 
Jethabhai Patel and Co. v. The Union of 
India (1962) Suppl 2 SCR 1=(AIR 1962 
SC 1006), specifically rejected the 
assessees’ claim regarding non-appli- 
cability of Rule 10-A stating that it 
had been specifically designed “for 
the enforcement of a demand like the 
one arising in the circumstances of the 
case.” The decision of this Court is 
an illustration of certain types of cases 
to which Rule 10-A will apply. 


18. This now takes us to the 
question of proper interpretation to be 


9045 S. C. [Prs. 18-19] N. B. Sanjana v. E. S. & W. Mills 


placed on the expression “short-levi- 
ed” and “paid” in Rule 10. Does the 
expression “short-levied” mean that 
some amount should have been levied 
as duty as contended by Dr. Syed Mo- 
hammad or will that expression, cover 
even cases where the: assessment is of 
‘nil duty’, as contended by Mr. Daph- 
tary? What is the meaning of the 
word “paid? in Rule 10? It is 
contended on behalf of the ap- 
pellants that it means “actually 
paid”, whereas, according to the res- 
pondents, it means “ought to have 
been paid”. Taken literally, the word 
tpaid?” does mean actually paid in 
cash. That means that a party or an 
assessee must have paid some amount 
of duty whatever may be the quan- 
tum. If this literal ‘interpretation is 
placed on the expression. “paid” in 
R. 10 it is needless to state that it will 
support in a large measure the conten- 


tion of Dr. Syed Mohammad that R. 10. 


contemplates a short-levy in the sense 
that the amount which falls short of 
the correct amount has been .assessed 
and actually paid. In our opinion, 
the expression “paid” should not be 
read in a vacuum and it will not be 
right to construe the said word literal- 
ly, which means actually paid. That 
word will have to’ be understood and 
interpreted in the context in which it 
app2ars in order to discover its appro- 
priate meaning. If this is appreciat- 
ed and the context is considered it is 
apparent that there is an ambiguity 
in the meaning of the word “paid”. It 
must be remembered that Rule 10 
deals with recovery of duties .or 
charges short levied or erroneously re- 
funded. The expression “paid” has 
been used to denote the starting point 
of limitation of threé months for the 
issue of a written demand. The Act 
and the Rules provide in great detail 
the stage at which and the time when 
the excise duty is to be paid by a 
party. If the literal construction that 
the amount should have been actually 
paid is accepted then in case like the 
present one on hand,- when no duty 
has been levied, the Department will 
not be able to take any action under 
Rule 10. Rule 10-A cannot apply 
when a short-levy is made through 
error or mis-construction on the part 
of an officer, as such a case is speci- 
fically provided by Rule 10. ~ There- 
fore, in our opinion, the proper inter- 
pretation to be placed on the expres- 
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sion “paid” is “ought to have been 
paid”. Such an interpretation has 
been placed on the expression “paid” 
occurring.in certain other enactments 
as in Gursahai Saigal v. Commissioner 
of Income-tax, Punjab (1963) 3 SCR 
893 = (AIR 1963 SC 1062); and in 
Allen v. Thorn Electrical Industries 
Ltd., (1968) 1. QB 487. In (1963) 3 
SCR 893 = (AIR 1963 SC 1062), the 
question arose as follows: In certain 
assessment proceedings under the In- 
dian Income-tax Act, 1922, an assessee 
was charged with interest under sub- 
section (8) of Section 18-A of thaf 
Act. ‘Under that sub-section interest 
calculated in the manner laid down in 
sub-section (6) of Section 18-A was to 
be added to the tax assessed. Sub- 
section (3) of Section 18-A dealt with 
cases of a person who has not been 
assessed before and he was required 
to make his own estimate of the tax 
payable by him and pay accordingly. 
Sub-section (3) of Section 18-A was 


‘applicable to the assessee in that case. 


However, ‘he neither submitted any 
estimate nor did he pay any advance 
tax. Under sub-section (6) of Sec- 
tion 18-A it was provided: . 


“Where in any year an assesseé 
has paid tax under sub-section (2) or 
sub-section (3) on the basis of his own 
estimate, and the tax so paid is less 
than eighty per cent of the tax deter- 
mined on the basis of regular assess- 
ment simple interest at the rate of six 
per cent per annum from the Ist day 
of January in the financial year in 
which the tax was paid up to the date 
of the said regular assessment shall be 
payable by the .assessee upon the 
amount by which the tax so paid falls 
short of the said eighty per cent.” 


18. This sub-section is to ap- 
ply to cases where tax has been paid by 
an assessee according to his own esti- 
mate but that estimate was on regu- 
lar assessment found to be deficient. 
Further, interest has.to be calculated 
from Ist January of the Financial 
year in which tax mentioned therein 
was paid and calculation has to be 
made on the short fall between the 
amount ‘paid and eighty per cent of 
the tax which was found payable on 
regular assessment. Sub-section (8) 
of Section 18-A provided: 

“where, on ‘making the regular 
assessment the Income-tax ‘Officer 
finds that no payment of tax has been 
made in accordance with the foregoing 
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provisions of this section, interest cal- 
culated in the manner laid down in 
sub-section (6) shall ba added to the 
tax as determined on the basis of the 
regular assessment.” 


20. The assessee in that case 
did not dispute that sub-section (3) of 
Section 18-A applied co him and that 
he should have made an estimate and 
paid advance tax. He also admitted 
that he never made an estimate nor 
did he pay any advance tax whatso- 
ever. While admitting that sub-sec- 
tion (8) of Section 18-A applied to him, 
the assessee contended before this 
Court that since he had not paid 
any tax at all, it is not possi- 
ble to calculate interest in the 
manner laid down in sub-sectior (6). 
According to the assessee there was 
no Ist day of January of a financial 
year in which the tax was paid and 
there was no questior. of a short fall 
between eighty per cent of the tax 
payable on regular assessment and 
the amount paid because he had paid 
nothing. While rejecting the said 
contention this Court held: 


“The proper way to deal with 
such a provision is to give it an inter- 
pretation which, to use the words of 
the Privy Council in Mahaliram Remiji- 
das’s (case), 67 Ind App 239 = ‘AIR 
1940 PC 124), “makes the machinery 
workable utres valeat potius cuam 
pereat”. We, therefore, think thet we 
should read sub-secticn (6) according- 
ing to the provisions of which interest 
has to be calculated as provided in 
sub-section (8) in a manner which 
makes it workable and thereby pre- 
vent the clear intention of sub-section 
(8) being defeated. Now, how is that 
best done? As we kave earlier said 
sub-section (6) deals with a case in 
which tax has been paid and there- 
fore, it says that interest would be cal- 
culated “from the Ist day of Janu- 
ary in the financial year in which the 
tax was paid.” This obviously cennot 
literally be applied to a case where 
no tax has been paid. If howevez the 
portion of sub-section (6) which we 
have quoted above is read as “from 
the Ist day of January in the tnan- 
cial year in which the tax ought to 
have been paid’, th2 provisior. be- 
comes workable. It would not be do- 
ing too much violenca to the words 
used to read them in this way. The 
tax ought to have been paid on one or 
other of the dates earlier mentioned. 
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The intention was that interest should 
be charged from January 1, of the 
financial year in which the tax ought 
to have been paid. Those who paid 
the tax but a smaller amount ` and 
those who did not pay tax at all would 
then be put in the same position subs- 
tantially which is obviously fair and 
was clearly intended.” 

21. Regarding the further con- . 
tention that there was no short fall 
= no tax has been paid it was observ- 
ed: 


“With regard to the other ques- 
tion about there being no shortfall be- 
tween eighty per cent of the amount 
of tax found payable on the regular 
assessment and the amount of tax paid 
in a case where no tax was paid, it 
seems to us the position is much sim- 
pler. If no tax is paid, the amount 
of such shortfall will naturally be the 
entire eighty per cent. We also 
think that the case before us is very 
near to Allen’s case, (1938) 22 Tax 
Cas 15 at pp 16, 17.” 


22. The above decision esta- 
blishes two propositions: (1) though 
the expression used was “paid” it is 
open to read as “ought to have been 
paid” having regard to the context in 
which it appears and to make the 
provision of law in which that ex- 
pression appears workable; and (2) 
the short fall will be the entire eighty 
per cent referred to in sub-section (6) 
of Section 18-A. 

23. Applying the above princi-| 
ples to the case on hand, the expres- 
sion “paid” in Rule 10 can be reason- 
ably read as “ought to have been 
paid”. Similarly even in cases where 
there has been a nil assessment due to 
one or other of the circumstances 
mentioned in Rule 19 and if subse- 
quently it is found that duty is pay- 
able, then the entire amount of duty 
should be considered to have been 
short-levied. The literal meaning of 
the expression “paid’’ as actually paid 
in cash has again not been adopted by 
the Court of Appeal in (1968) 1 QB 
487. Having regard to the context in 
which the said expression appeared in 
the particular provision which came 
up for interpretation, the Court of Ap- 
peal construed the expression to mean 
“contracted to be paid”. Therefore, 
the contention of Mr. Daphtary that 
the expression “paid” should be cons- 
trued as “ought to have been paid” 
and even when no duty has been 





2048 S. C. [Prs. 23-26] N. B. Sanjana v. B. S. & W. Mills 


gssessed, tħe entire duty when subse- 
quently assessed will be a short-levy, 
which is also supported by the deci- 
sion of this Court in (1963) 3 SCR 893 
= (ATR 1963 SC 1062), has to be ac- 
cepted. It follows that in order to 
attract Rule 10; it is not’ necessary 
that some amount of duty should 
have been assessed and that the said 


- lamount should have also been actual- ` 


ly paid. -That provision’. will apply 
even to cases where there has been 
a nil assessment in which case the en- 
tire duty later on assessed must be 
considered to be the duty originally 
short-levied. There is also no diffi- 
culty in calculating the period of three 
months. As pointed.out above, the 
Act and the Rules provide very ela- 
borately the stage and the time when 
the duty is to be paid and. if that is 
so that must be considered to be the 
stage or time when the duty ought to 
have been paid and if so the period 
of three months will run from the 
time when the duty ought to have 
been paid. 


7 24. Dr. Syed "Mohammad -re- 

ferred us to certain decisions: of the 
High Courts where a demand has 
.been sustained under Rule 10 or 
Rule 10-A. We have considered those 
decisions. In some of those decisions 
there has been a short-levy due to the 
reasons mentioned in Rule 10 and-the 
demand also has been issued within 
the period of three months and hence 
the notice had been sustained under 
Rule 10. In other cases, it was speci- 
fically held that the demand covered 
by the notice issued under Rule 10-A 
has not been specifically provided for 
by any other rule and the demand 
therefore, was valid. These decisions, 
in our opinion, do not in any manner 
advance the case of the appellants and 
we do not think it necessary. to deal 
with them individually. 


25. We may point out that if 
the contention of Dr. Syed Mohammad 
that in order to constitute: short-levy, 
some amount should have been assess- 
ed as payable by way of duty so as 


to make R. 10 applicable, is accepted - 


the result will be rather anomalous. 
For instance if due to collusion (which 
means collusion between a party and 
an officer of the Department) a sum of 
Rs. 2/- is managed to be assessed by 
way of duty when really more than 
thousand times-that amount is pay- 
able and if the smaller amount of 


. could be justified under 


` assessment. 
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duty so assessed has been paid, the 
Department will have to take action 
within three months for payment of 
the proper amount of duty. On the 
other hand, if due to collusion again an 
order of nil assessment is passed, in 
which- case no duty would have been 
paid, according to. the appellants 
Rule 10-A will apply. We do not see 
any reason to distinguish the above 
two’ cases one from the other. Both 
are cases of collusion and if an asses- 
see in collusion manages to have a 
petty amount of duty assessed and 
paid he can effectively plead limita- 
tion of three months under Rule 10. 
Whereas in the same case of collusion 
where no duty has been levied there 
will be no period of limitation. In 
our opinion, that will not be a proper 
interpretation to be placed on R. 10-A 

by us. By the interpretation placed, - 
by us on Rule 10, the position will be 
that an assessee who has been assess- 


` ed to, a smaller amount as well as an 


assessee who has been assessed to nil 


-duty will all be. put on a par and that 


is what is intended by Rule 10. 


26. The above reasoning leads 
to the conclusion that Rule 10-A does 
not apply to the case on hand. Then 
the question is whether the demands 
Rule 9 (2). 
Even here we find considerable diffi- 
culty in sustaining the notice under 
this rule. Sub-rule (1) of Rule 9 pro- 
vides: for the time and the manner of 
payment of duty. In this case there 
is no controversy that whenever goods 
were: cleared by the respondents, 
necessary applications had been made 
to the officer concerned and the latter 
had passed orders of assessment to nil 
duty. To attract sub-rule (2) to Rule 9, 
the goods should have been removed 
in contravention of sub-rule (1). It is 
not the case of the appellants that the 
respondents have not complied with 
the provisions of sub-rule 1. We are 
of the opinion that in order to attract 
sub-rule 2, the goods should have 
been removed clandestinely and with- 
out assessment. In this case there is 
no such clandestine removal without 
On the other hand, goods 
had been removed: with the express 
permission of the Excise authorities 
and after order. of assessment was 
made. No doubt the duty payable 
under the. assessment order was nil. 
That, in our opinion, will not bring 
the case under sub-rule (2). That 
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sub-rule (2) is a penal provision is 
shown from the fact that apart from 
the duty payable, the party is also 
made liable to a penalty and he also 
incurs the risk of the goods being 
confiscated. That Rule 9 (2) aprlies 
only to cases where there has been an 
evasion from payment of duty is c_ear 
from the decision of this Court in 
(1969) 2 SCR 481 = (AIR 1970 SC 
1173). Though on certain other as- 
pects there was a difference of view 
amongst the learned Judges, on this 
aspect the decision is unanimous. 
There is absolutely no material pleced 
before us by „the appellants which 
would justify the issue of the notice 
under: Rule 9 (2). ` 

27. To conclude Rule 1)-A 
does not apply as the specifie provi- 
sion for collection of duty to cases 
like the one before us is specifically 
provided by Rule 10 nor does Rule 9 
(2) apply to the case on hand. The 
proper provision under which accion 
should have been taken if at aM is 
Rule 10. The demands having admit- 
tedly been made long after the expiry 
ofthe period ofthree months, ref2rr- 
ed to in the said rule, it follows ~hat 
the demands were not valid. . The 
High Court was justified in striking 
down the notices dated. Novembe> 3, 
1961 Ex. G. as well as the demand 
dated December 2, 1961 under Ex. H. 

28. The appeal fails anc is 
' dismissed with costs. 
Appeal dismissed. 
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The following Judgment of the 
Court was delivered by 


VAIDIALINGAM J.: This appeal 
by certificate is directed against the 
order of the Bombay High Court dated 
December 9, 1966 in Appeal No. 110 of 
1965. By the said judgment the Divi- 
sion Bench confirmed the order of 
the learned Single Judge in Miscel- 
Janeous petition No. 1381 of 1964 
quashing the notice dated November 9, 
1963 issued under Rule 10-A of the 
Central Excise Rules, 1944. 

2. The first respondent is a 
public limited company incorporated 
under the Companies Act, who manu- 
factures steel wires. On April 24, 
1962 they had on hand 4077 Metric 
Tonnes of imported steel wire rods. 
Out of. this quantity 1173 Metric 
Tonnes had been imported and duly 
cleared from the customs prior to 
April 24, 1962. The balance appears 
to have been purchased by the first 
respondent from the Iron and Steel 
Controller, Calcutta, prior to April 
24, 1962. No excise duty was leviable 
on these rods or steel wires. But the 
excise duty was levieble on steel in- 
gots. Item No. 26AA was inserted in 
the schedule tothe Central Excises and 
Salt Act, 1944 (hereinafter to be referr-- 
ed as the Act) whereby certain iron 
and steel products specified therein 
were made subject to excise duty. . 

3. By notification No. 70 of 
1962 dated April 24, 1962 issued under 
rule 8 (1) of the Central Excise Rules 
(hereinafter to be referred as the 
Rules), certain exemptions were grant- 
ed. By another notification No. 90 of 
1962 issued under the same rule on 
May 10, .1962 certain iron and steel 
products were exempted. 

4. The first respondent had 
manufactured steel wires out of the 
imported steel wire rods and had sub- 
stantially removed them from their 
manufacturing premises between the 
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period May 4, 1962 and June 21, 1963. 
There is no controversy that at the 
time of clearance of the said steel 
wires, the same were assessed to duty 
. which was paid and thereafter the 
first respondent was permitted to clear 
and remove them from their manu- 
facturing premises. There was a de- 
mand by the Inspector of Central Ex- 
cise on July 6, 1962 for further pay- 
ment at the rate of Rs. 39.35 per metric 
tonnes. But on representations made 
by the first respondent to the Assis- 
tant Collector of Central Excise, the 
netice dated July 6, 1962 was with- 
drawn. Nevertheless on November 9, 
1963 the second appellant issued a 
nctice under rule 10A calling upon the 
first respondent to pay a sum of 
Rs. 1,69,258.20 being the additional ex- 
cise duty stated to be payable by them 
on the goods already cleared. The 
first respondent protested against this 
demand. The demand was also fol- 
lowed by a letter of the first appellant 
calling upon the first respondent to 
pay the additional duty demanded. 


5.. The respondents filed Mis- 
cellaneous Petition No. 131 of 1964 in 
the High Court of Bombay under Arti- 
cle 226 to quash the demands contain- 
edin the notice dated Nov. 9, 1963. 
Before the learned Single Judge both 
the sides appear to have accept- 
ed that the decision of the Divi- 
sicn Bench in Appeal No. 69 of 1963 
will govern this case also. According- 
ly the writ petition was allowed and 
the appeal taken before the Division 
Bench was also dismissed, on Decem- 
ber 9, 1966. 

6. The question that arises for 
consideration is whether the notice 
dated November 9, 1963 issued under 
rule 10A is valid. According to the 
appellants rule 10A applies whereas 
according to the respondents rule 10 
applies and the demand having been 
made far beyond the period provided 
therein is illegal. 

7. We have discussed the scope 
of the rules in Civil Appeal No. 1467 of 
1957=(reported in AIR 1971 SC 2039 
in which we have just now delivered 
the judgment. For the reasons stated 
therein we hold that rule 10A is not 
applicable and as such the High 
Court was justified in quashing the 
demand dated November 9, 1963. We 
may further state that even on 
the restricted interpretation sought 
to be placed on rule 10 by the 
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appellant it will be seen that the case 
on hand is one where a duty was 
levied and paid by the party. What 
is sought to be done is to recover an 
additional duty on the ground that 
the original imposition was at a lower 
rate due to the misapprehension of 
the Department. Such a case also 
will be covered only by rule 10 and 
not by rule 10A. : 

8. The appeal fails and is dis- 
missed with the costs of the first res- 
pondent. . . 

Appeal dismissed, 
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(From: Patna)” 


S. M. SIKRI, C. J. AND P. JAGAN- 
MOHAN REDDY, J. 


Prabhat Ranjan Sarkar, Appellant 
v. Paras Nath Verma, Respondent. 


Criminal Appeal No. 48 of 196%, 
D/- 29-1-1971. 

Constitution of India, Art. 136 =a 
Where there is prima facie evidence 
to connect the accused with the offence 
complained against, the Supreme 
Court would not interefere with the 
dismissal in limine of revision against 
the order of taking cognizance of the 
offence, (Para 7) 

Mr. D. Goburdhun, Advocate, for 
Appellant. 


The following Judgment of the 
Court was delivered by 
SIKRI, C. J.: This appeal is from 
the judgment and order dated Febru- 
ary 13, 1967 of the Patna High Court, 
dismissing Criminal Revision No. 145 
of 1967, in limine. The respondent, 
Paras Nath Verma, Advocate, had fil~ 
ed a complaint on October 15, 1966, 
against the appellant, Prabhat Ranjan 
Sarkar, and eight others alleging, in. 
brief, that the appellant and the other 
accused persons, who called themsel- 
ves “Anand Margis” — followers of 
Anand Marg — had kidnapped his 
younger brother aged 15 years. It ap- 
pears that the complainant had allow- 
ed his younger brother to do some 
guard duty with the appellant and 
the other accused for a day or so puš- 
as his brother did not return home 


*(Criminal Revision No. 145 of 1967, 
D/- 13-2-1967 — Pat.) 
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till October 12, 1966, the complairant 
saw accused No. 1, Shashi Bhusan 
Verma, and the other accused and 
asked about his brother and his 
whereabouts. The accused persoas, 
apart from the appellant, told him “to 
give up the hope of getting teck 
your brother.” Accused No. 1, ‘the 
appellant, took him aside and told him 
that “now you cannot get him beck 
inspite of vigorous attempts (to trace 
him out). The services of such koys 
are very much required for cur 
(Anand) Marg.” The cycle of is 
brother was returned to the com- 
plainant. The complainant then sent 
one man to Jamalpur who, on 
return, reported that when he 
made enquiries there they said 
that “it was forbidden by thair 
‘Marg’ (Organisation) to give out the 
trace of anybody, and that this as 
the direction of the ‘Baba’. The cm- 
plainant also gave a statement before 
the Magistrate to the same effect. He 
added that he had no previous disp-rte, 
litigation or differences with any of 
the accused persons. 


2. A petition was filed before 
the Magistrate purporting to beve 
also been signed by the boy, Treta 
Nath Verma, that the boy had keen 
returned to the father. The Mazis- 
trate took cognizance of the offence 
under S. 365, I. P. C., and transferr- 
editto the file of Shri Ekka, Judicial 
Magistrate, First Class, Motihari. 


3. Two criminal revisions were 
filed against the order of the Sub 
Divisional Magistrate in the Court of 
Sessions. One criminal revision “was 
by the present appellant and the other 
by the other accused. Only one point 
was urged before the learned Sessions 
Judge and that was that in the zr- 
cumstances of the case the allegations 
did not make out any offence of kd- 
napping, and therefore the proceedings 
deserved to be quashed. It was urred 
before him that the boy had keen 
taken with the consent of the com- 
plainant and the fact that he had keen 
detained thereafter for longer period 
would not bring the case within 2c- 
tion 365, I. P. C. The learned Sessions 
Judge, however, rejected the revision 
petition. He held that. he could not 
persuade himself to take the view ihat 
no offence whatsoever was made out 
on the allegations made by the con- 
plainant. 
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4. Two revisions were filed 
before the High Ccurt, one by the 
present appellant and the other by the 
other accused, and they were dismiss- 
ed in limine. 

Two special leave petitions 
were “filed against the order of the 
High Court. This Court refused leave 
to the other accused but gave leave to 
the present appellant. 

6. Two points were raised 
before us; one that on the allegations 
there was nothing to connect the ap- 
pellant with kidnapping, and second- 
ly that the age of the kidnapped boy 
was almost 18 years. For this purpose 
an admission card for entry to the 
examination hall was purported to be 
relied on. 


T. We are unable to agree withy 
learned counsel for the appellant that 
there is no evidence to connect the 
appellant with kidnapping. There is a 
clear allegation in the complaint and 
in the further statement that the 
messenger of the complainant was in- 
formed at Jamalpur that the boy 
would not be given back, and the 
appellant is alleged to have been pre- 
sent at that time. We do not want to 
prejudice the trial of the accused by 
saying anything more except that it 
is not a case in which we should inter 
fere in special leave. 

8. Regarding the second got 
raised before us it would be for the 
Magistrate to determine what was the 
age of the boy at the time of the 
alleged kidnapping. 

9. In the result the 
fails and is dismissed. 

Appeal dismissed. 
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AIR 1971 SUPREME COURT 2051 
(V 58 C 423) 
J. M. SHELAT, I. D. DUA AND S. C. 
Khagen Sarkar, Petitioner v. The 
State of West Bengal, Respondent. 


Writ Petn. No. 148 of 1971, D/- 
28-7-1971. 
Public Safety — West Bengal 


(Prevention of Violent Activities) Act 
(19 of 1970), S. 3 — Preventive deten- 
tion — Court will not enter into the 
question of sufficiency or otherwise of 
the material before the Government 
or the District Magistrate for passing . 
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detention order. The order can be 
set aside only on proof that power 
under S. 3 was exercised mala fide or 
on grounds alien to the Act. (Para 8) 

Mr. Dilip Sinha, Advocate, amicus 
curiae (Petitioner was also present), for 
Petitioner; Mr. D. . Mukherjee, 
Advocate, and Mr. G. S. Chatterjee, 
Advocate for Mr. Sukumar Basu, 
Advocate, for Respondent. 


The Judgment of the Court was 
delivered by ` 


_ SHELAT, J.: This petition under 
Art. 32 of the Constitution impugns 
. the validity of the order, dated Janu- 
ary 3, 1971, passed by the District 
Magistrate of Jalpaiguri in exercise of 
the powers conferred on him under sub- 
sec, (1) read with sub-see. (3) of sec- 
tion 3 of the West Bengal (Prevention 
of Violent Activities) Act, 1970 direct- 
ing the detention of the petitioner. 
The impiigned order stated that the 
District Magistrate was satisfied that 
it was necessary that the petitioner 
should be detained with a view to 
preventing him from acting in any 
manner prejudicial to the security of 
the State or the maintenance of public 
order as provided by section 3 (1) of 
the Act. According to the affidavit 
in reply of the Deputy Secretary, 
Home (Special) Department to the 
Government of West Bengal, the order 
could not be served upon the peti- 
tioner and the petitioner could not be 
arrested and detained till January 30, 
1971 as the petitioner till then was 
absconding. 

2. On January 4, 1971, the Dis- 


trict Magistrate reported to the State .~ 
having | 


Government the fact of his 
passed the said order together with the 
grounds of detention and all other 
‘particulars having a bearing on the 
same. These were considered by the 
Government and on January 13, 1971, 
the Governor approved the said order 
as required by section 3 (4) of the Act. 

required by - section 3 (5), the 
Governor made his report to the 
Central Government submitting along 
with it the grounds of detention and 
other particulars. 


3. As aforesaid, the petitioner 
was arrested on January 30, 1971 and 
was placed under detention. He was 
served with the impugned order and 
the grounds of detention. The peti- 
tioner thereafter made his representa- 
tion, dated February 11, 1971 to the 
State Government which was received 


by that Government on February 16, 
1971. On February 25, 1971, as is 
necessary under section 10 of the Act, 
the State Government placed the peti- 
tioner’s case together with the grounds 
of detention, his representation and 
other relevant materials before the 
Advisory Board constituted under the 
Act for its report. On March 23, 1971, 
the Government rejected the peti- 
tioner’s representation. On April 5, 
1971, the Advisory Board made its 
report after considering the grounds 
for detention, the petitioner’s repre- 
sentation and other available mate- 
rials after hearing the petitioner as 
desired by him. The report of the 
Board was that there was sufficient 
cause for the. petitioner’s detention. 
Thereafter, by his order, dated May 
24, 1971, the Governor, by virtue of 
his power under section 12 (1), con- 


. firmed the impugned order and direct- 


ed the petitioner’s detention to con- 
tinue till the expiration of twelve 
months’ from the date of his deten- 
tion. 

4. Under section 3 (1) of the 

Act, what is required is the satisfac- 
tion of the State Government or the 
relevant, District Magistrate, as the 
case may be, of the necessity to de- 
tain a person with a view to prevent- 
ing him from acting in a manner pre- 
judicial to the security of the State or 
the maintenance of public order. As 
defined by sub-sec. (2) of that section, 
the expression “acting in any manner 
prejudicial to the security of the State 
or the maintenance of public order” 
inter alia means: 
(a) “using, or instigating any per- 
son by words, either spoken or writ- 
ten,'or by signs or by visible repre- 
sentations or otherwise, to use, any 
lethal weapon” which includes fire- 
arms, explosive or corrosive substan- 
ces, swords, spears, daggers, bows and 
arrows; or 

“(b) committing mischief, within 
the meaning of section - 425 of the 
Indian Penal Code, by fire or any 
explosive substance on any property 
of Government or any local authority 
or any corporation owned or controll- 
ed by Government or any University 
or other educational institution or 
public building, where the commission 
of such mischief disturbs, or is likely 
to disturb, public order;” 


. 5. The grounds for detention 
furnished to the petitioner stated 
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(i) that the petitioner had been assisting 
the C. P. I. (M. L.) in implementing 
its programme of turning sekool 
` records and killing police officers and 
men, (ii) that in pursuance of that 
programme the petitioner along with 
others entered at 3 A. M. on Novem- 
ber 23, 1970 the Ananda Middle Higher 
Secondary School at Jelpaiguri, broke 
open an almirah and set on fire sckool 
records and registers, (iii) that on the 
same day at about 6.35 P.M. he along 
with others threw a highly explosive 
bomb at the Bangala Congress Office 
in Jalpaiguri with a view to terrozise 
and prevent the Bangala Congress 
workers from campaigning a pro-est 
against the violent activities of the 
C. P. I. (M. L.) of which the petitioner 
was a member, and (iv) that at 11.15 
A. M. on November 25, 1971, the pəti- 
tioner and certain other persons enier- 
ed the Central Girls School in Jal- 
paiguri town and breaking open an 
almirah set on fire certain books and 
papers belonging to tkat school. The 
grounds informed the petitioner that 
under the Act he was entitled to make 
a representation to the State Govern- 
ment against the order of detention 
passed against him, that his case 
would þe put up before the Advisory 
Board under section 10 of the act, 
and that if he so desired he could ap- 
pear in person to represent his case 
before that Board. l 


6. In his representation deéeted 
February 11, 1971, the petitioner 
denied his or any of the members of 
his family being connected vith 
C. P. I. (M.L.) or of his being in any 
way involved in any cf the incidents 
set out in the grounds for detent-on. 
His case, on the contrary, was that he 
and his two maternal uncles were 
arrested in December i970 on a false 
charge of murder, that his uncles 
obtained their release: from jail by 
obtaining an order of bail, that he 
could not do so on account of his in- 
ability to obtain the necessary funds 
for security till January 30, 1971 
when on his coming out of the jail he 
was served with the impugned order 
and once again taken into custcdy. 
Similarly, in his affidavit in rejoin- 
der made in these proceedings, he 
denied once again in answer to the 
Government’s affidavit in reply of 
his being a member of the C. F. I. 
(M. L.) or his having been involvec. in 
the activities alleged in the grounds 


“was not a member ofthe C. P. I. 
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of detention. He also denied that he 
had been absconding, and therefore, 
could not be served with the impugned 
order till January 30, 1971, and repea- 
ted the allegation that he was in jail 
custody till January 30, 1971 as he 
could not collect the necessary funds 
for his release although a bail order 
had been passed in his favour and 
that the impugned order was passed 
only to harass him and to see that he 
did not come out of the jail under the 
said bail order. The contention, there- 
fore, was that the impugned order 
had been passed mala fide on grounds 
totally extraneous to the provisions 
of section 3 of the Act. He also chal- 
lenged the constitutional validity of 
the Act, but the challenge was not 
pressed, and therefore, we need not 
go into that question in this petition. 


7. The only contention, there- 
fore, with which we are concerned in 
this petition and which we have to 
deal with is whether the impugned 
order was passed mala fide and for 
reasons extraneous to the Act as alleg- 
ed by the petitioner. 


8. As already stated, the satis- 
faction on the basis of which section 
3 enables the State Government or 
the District Magistrate, as the case may 
be, to pass an order of detention is the 
satisfaction of the Government or the 


_ District Magistrate and not the satisfac- 


tion of this Court. The Act being one 
for preventive detention, this Court 
would not sit in appeal against the 
impugned order, and therefore, would 
not go into the question of sufficiency 
or otherwise of the materials for arriv- 
ing at the satisfaction by the relevant 
authority under section 3. The Court 
would have, however, no hesitation to 
interfere with such an order if, for 
instance, it were shown that the 
exercise of power under section 3 was 
mala fide or on grounds alien to the 
Act. The point, therefore, is: has that 
been shown to be so? Though, no 
doubt, the petitioner alleged that he 
(M.L.) 
nor was he concerned with any of the 
incidents alleged in the grounds for 
detention, these allegations were deni- 
ed on behalf of the respondent. Apart 
from that fact, there is the fact that the 
petitioner’s representation was consi- 
dered both by the State Government 
and the Advisory Board, both of 
whom rejected it and the latter body 
came to the conclusion that there was 
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sufficient ground for his detention. 
The petitioner has adduced no mate- 
rials which would show that the impu- 
gned order was passed either mala 
fide or for the reasons alleged by him. 
9. That being so, it is not 
ausabie for this Court to come to the 
conclusion that the exercise of power 
by the District Magistrate was mala 
fide or forthe reason alleged by the 
petitioner. Even assuming that the peti- 
tioner was not absconding and was in 
jail custody all throughout on the 
charge of murder and was served with 
the order and again detained as he came 
out of the jail in consequence of the 
bail order passed in his favour, there 
is no material placed before us from 
which we can accept the allegation 
as to mala fides, in face of the report 
of the Advisory Board arrived at after 
consideration of the materials before 
it including the petitioner’s representa- 
tion, both oral and in writing, that 
there were sufficient reasons justify- 
ing his detention. - 
10. In these circumstances and 
fn the absence of any adequate mate- 
rial to establish mala fides, we find 
no justifiable reason to interfere with 
the impugned order, and accordingly 
we must reject the ‘petition. . 
11. Before we part with this 
case, we must express our apprecia- 
tion of the assistance given to us by 
Mr. Dilip Sinha, who at the instance 
o the petitioner volunteered to appear 
or 
: Petition dismissed. 
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(V 58 C 424) 
(From: Rajasthan)* 
K. S. HEGDE AND A N. - 
GROVER, JJ. 

M/s. Shree Gopal Industries Ltd. 
(In all the Appeals) Appellant v. The 
State of Rajasthan and another (In 
all the Appeals) Respondents. 

Civil Appeals Nos. 1909 to 1911 of 
1970, D/- 27-7-1971. 

Sales Tax — ee Sales Tax 
Act (29 of 1954), S. 15 — Application 
to High Court to call upon the Board 
of Revenue to state a case and refer 


*(S. T. R. Nos. 124 to 126 of 1969, D} 
3-2-1970 — Raj.) 
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the same to it for deciding the ques- 
tion of law — Scope of jurisdiction of 
High Court. (X-Ref: S. 2 (ec) (i) — 
S. T. Ref. Nos. 124 to 126 of 1969 D/- 
3-2-1970 (Raj), Reversed. (Para 10) 
Where the question involved is 
“whether the sale of the machinery or 
iron or steel defectives or spare parts 
can be considered as ‘business’ of the 
dealer in cotton yarn and cotton 
goods”, the High Court errs in sum- 
marily dismissing the application on 
the ground that the sale comes within 
the definition of “business” because of 
S. 2 (ec) (ü) of the Act. The only 
thing the High Court could do is to 
see whether a “question of law arises 
out of the order of the Board”. There 
can be no doubt that a fairly impor- 
tant question of law arises from out 
of that order. Without a reference 
from the Board the Court has no 
jurisdiction to decide that question. 
(Para 10) 
Cases Referred: Chronological Paras 
(1969) ATR 1969 SC 348 (V 56)= 
1969-1 SCR 778, State of Madras 
v. M/s. K. C. P. Ltd. 
(1967) AIR 1967 SC 1066 (V 54)= 
19 STC 1, State of Gujarat v. 
M/s. Raipur Mfg. Co. Ltd. . £ 
(1967) 20 STC 287 = (1967) 2 
Mad LJ 363, Dy. Commr. of 
Commercial Taxes, Coimbatore, 
v. Sri Thirumagal Mills Ltd. 10 
Mr. S. T. Desai, Sr. Advocate, 
(M/s. Anup Chandra Jain and Sobhag- 
mal! Jain, Advocates, with him) for. 
Appellant (In all the appeals); Mr. 
V. M. Tarkunde, Sr. Advocate, (Mr. 
K. Baldev Mehta, Advocate, with him) 


for Respondents, (In all the Appeals). 


: The Judgment of the Court was 
delivered by 


HEGDE, J.: A common question 
of law arises for decision in these ap- 
peals by special leave and that ques- 
tion is whether the High Court acted 
illegally in declining to call upon the 
Rajasthan Board of Revenue to state 
a case and refer the same to it under 
Section 15 of the Rajasthan Sales Tax 
Act, 1954 (Act XXIX of 1954) (to be 
hereinafter referred to as the Act). 
The appellants, the assessee required 
the Board of Revenue to refer to the 
High Court under section 15 (1) of the 
Act as many as four questions but the 
Board declined to refer those questions 
to the High Court. Thereupon the 
assessee moved the High Court to call 
upon the Board to state a case and 
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refer to the High Court the questions 
of law formulated by it. The High 
Court rejected that reference sum- 
marily observing: 

“Heard learned counsel for the 
parties. We agree with the view 
taken by the Board of Revenue. The 
decisions in State of Gujarat v. M/s. 
Raipur Manufacturing Co. Ltd; AIR 
1967 SC 1066; State of Madras v. M/s. 
K. C. P. Ltd., ATR 1969 SC 348 are 
not applicable as the expression 
‘business’ has been defined retrospec- 
tively in the Rajasthan Sales Tax Act 
so as to include any transaction in 
connection with or incidental or an- 
cillary to the ordinary business of the 
dealer. The business of the assessee 
is manufacturing of cotton yarn with 
the aid of machinery and the sale 
of old and discarded rnachinery is in- 
cidental to the business carried on by 
the trader and is taxable. 


Rejected summarily.” 
2. These appeals are directed 
against the said order. 


3. The appellant ïs a register- 
ed dealer under the Act. The Com- 
mercial Tax Officer. Kota passed 
separate assessment orders on Nowem- 
ber 13, 1964 for the period 1-7-1960 
to 30-6-1961. In that order in com- 
puting the assessee’s turnover he took 
into consideration the price received 
by the assessee in respect of the sales 
effected by it of iron and steel defec- 
tives, machinery and spare parts etc. 
The assessee is a dealer in cotton yarn 
and cotton goods. It is not a dealer 
in iron and steel defectives or machi- 
nery or spare parts. Some of the 


machinery used by it had þe- 
come antiquated, and some of the 


parts of its machinery had worn out. 
In order to modernise his mills, it sold 
its old machinery and spare parts 
during the period in question. The 
question for consideration was whe- 
ther the sale price of those articles is 
liable to be included in the ‘turnover’ 
of the assessee. 

4, The authorities under the 
Act as well as the High Court “wave 
come to the conclusion that the disput- 
ed turnover is also ligble to be taken 
into consideration in computing the 
total assessable turnover of the asses- 
see. The question of law that arose 
for decision is whether that part of 
the turnover is liable to be taker in- 
to consideration in computing the 
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turnover of the assessee. Prima facie 
this question is a question of law as 
contemplated by Section 15 (1) of the 
Act. The Board of Revenue refused 
to submit that question on the ground 
that question is covered by a decision 
of the Division Bench. The High 
Court as mentioned earlier rejected it 
on the ground that the turnover in 
question comes within the definition of 
“business” in Cl. (c) of Section 2 of 
the Act. 


5. The expression “turnover” 
is defined in S. 2 (t). It says: 

“‘turnover’ means the aggregate 
of the amount of sale prices received 
or receivable by a dealer in respect of 
the sale or supply of goods or in res- 
pect of the sale or supply of goods in 
the carrying out of any contract.” 


(Proviso to that clause is not re- 
Ievant for our present purpose). 


6. “Sale Price” is defined thus 
in Section (p): 

“‘sale price?’ means the amount 
payable to a dealer as consideration 
for the sale of any goods, less any 
sum allowed as cash discount accord- 
ing to the practice normally prevailing 
in the trade, but inclusive of any sum 
charged for anything done by the dea- 
ler in respect of the goods at the time 
of or before the delivery thereof other 
than the cost of freight or delivery of 
the cost of installation in case where 
such cost is separately charged and 
the expression ‘purchase price’ shall be 
construed accordingly.” 5 


T. The charging section is Sec- 
tion 3. But before going to that sec- 
tion, it is necessary to refer to two 
other definitions in the Act. ‘Dealer 
is defined in Section 2 (f) as meaning: 

“any person who carries on the 
business of buying, selling, supplying 
or distributing goods, directly or 
otherwise, whether for cash, or for de- 
ferred payment, or for commission, 
remuneration or other valuable consi-« 
deration and includes......... 


8. The expression business is 
defined in Section 2 (cc) as follows: 
* “business” includes— 


(i) any trade, commerce or manu< 
facture or any adventure or concern in 
the nature of trade, commerce, manu- 
facture, adventure or concern is carri-~ 
ed on with motive to make gain or 
profit and whether or not any profit 
accrues from such trade, commerce, 


2056 S. C. [Prs. 8-12] Gopal Industries v. State of Rajasthan 


manufacture, adventure or concern; 
and 
(ii) any transaction in connection 
_ with, or incidental or ancillary to, 
such trade, commerce, manufacture 
adventure OF CONCEIN.......0604 i 
Now we may turn to Section 3. That 
section says: , 
(1) Subject to the -provisions of 


the Act, every dealer whose turnover: 


in the previous year in respect of sales 
or supplies of goods exceeds— 

(a) in the case of a dealer who 
imports goods or manufactures any 
goods other than cooked food or deals 


in cereals and pulses in any of their . 


Rs. 5,000/- 

(b) in the case of a dealer being 
a co-operative society registered under 
any law for the time being in force 
relating to co-operative societies, 
dealing exclusively in goods produced 
or manufactured by such society with- 
out the aid of hired labour ... 

: Rs. 25,000/- 

{o in the case of a dealer not 
falling in Cl. (a) or Cl. NGO): ee 
shall be liable. ee ee under this 
Act on his taxable turnover ... 

(the remaining portion of the sec- 
tion is not relevant for our present 
purpose). 

Now the question is whe- 
ther the sale of machinery or iron and 
steel defectives or the spare parts was 
a part of the “business” of the asses- 
see who undoubtedly was a dealer 
under the Act. The authorities under 
the Act as well as ‘the High Court 
have come to the conclusion that it 
was a part of his business because of 
of Section 2 (cc) (ii). The correctness 
of this conclusion is in issue. 

10. The corresponding provi- 
sians of the Madras General Sales Tax 
Act 1959 (Act 1 of 1959) as amended 
by Act 15 of 1964 are similar to the 
provisions in the Act referred to 
earlier. Interpreting a provision iden- 
tical to Section 2 (ec) (ii) of the Act, 
the Madras High Court in Dy. Commr. 
of Commercial Taxes, Coimbatore 
Division, Coimbatore v. Sri Thiru- 
magal Mills Ltd., (1967) 20 STC 287 
(Mad), came to the conclusion that un- 
less a transaction is connected with 
the trade, that is to say, it has some- 
thing to do with trade or has the inci- 
dence or elements of trade, it will not 
be within the definition of “business.” 
Therein the assessee, a limited liabi- 


A.L R. 


lity company manufacturing cotton 
yarn, in order to provide amenity to 
its workmen,. had opened a fair price 
shop' so that commodities might be 
made available to the workmen at 
fair prices. The question that arose 
for decision was whether that activity 
of the assessee could be said to be in 
connection with or incidental or anci- 
Ilary. to the business of the assessee. 
The High Court answered that ques- 


tion in the negative. We are mention- 


ing this fact to show that in interpret- 
ing the words “any transaction in con- 
nection with, or incidental or ancil- 
lary to, such trade, commerce, manu- 
facture, adventure or concern”; the 


Madras High Court has accepted the 
Therefore] ` 


contention of the assessee. 
in our view the High Court of Rajas- 
than was in error in refusing to call 
upon the Board of Revenue to state a 
case on the question of law arising for 
consideration. The only. thing the 
High Court had to see was whether a 
question of law did arise out of the 


` order of the Board of Revenue. There 


can be no doubt that a fairly impor- 
tant question of law arises from out 
of that order. The Board of Revenue 
was not justified in refusing to refer 
that question to the High Court. Fur- 
ther the High Court erred in sum- 
marily dismissing the application 
made by the assessee. Without a re- 
ference from the Board of Revenue 
the High Court had no jurisdiction to 
decide that question of law. 


11. The questions formulated 
by the assessee are not only imprecise 
but they are repetitive as well. The 
only question of law arising out of the 
order of the’ Board of Revenue is 
whether the sale of the machinery or 
iron or steel defectives or spare parts 
can be considered as “business” with- 
in the meaning of Section 2 (cc). 


12. In the result these appeals 
are allowed and the cases remitted to 
the High Court with the direction that 
the High Court shall now direct the 
Board of Revenue to state a case and 
submit the question of law formulated 
above for the decision of the High 
Court. Respondents shall pay the 
costs of the ne Hearing fee 
one set. 


Appeals allowed. 
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“The Bihar State Board of Reli- | 
(Patna) Appellant -v.. 


gious Trust, 
Mahanth Sri Biseshwar Das, Respon- 
dent. 
Civil Appeal No. 407 of 1967 vr 
9-2-1971 
(A) Evidence Act (1872), S. 114 =.= 
When burden to prove that the pro- 


reigning mahant on trust for public 
purposes of a religious or charitable 
character is on the Board of Religious 
Trust, Court cannot draw an adverse 
inference for failure of mahant to pro- 
duce certain document whereunder 
the properties had been gifted to the 
founding mahant. AIR 1938 PC 195, 
Rel. on. (Para 10) 

(B) Hindu Law — Religious and 
Charitable Endowments — Feedine of 
Sadhu and giving hospitability to way- 
farers is not by itself indicativ= of 
temple being public temple or its pro- 
perties being subject to a public trust. 
(X-Ref: C. P. C., S. 92). (Pare 13) 

(C) Hindu Law — Religious and 
Charitable Endowmenis. — Dedication 


to public cannot be readily inferred. 


from the mere fact that members of 
public are freely admitted to the zem- 
ple for worship and/or for attencing 
festivals celebrated by mahants. 
(X-Ref: C. P. C., Section 92). 
(Paras 14. 15) 
The value of such public user as 
evidence of dedication depends on the 
circumstances which give strength: to 
the inference that the user was es. of 
right. (Pare 15) 


(D) Hindu Law — Religious and 
Charitable Endowments — Ques-ion 
whether property is given to heat of 
a mutt for his personal benefit cnly 
has to be decided either from the 
terms of grant itself or from circuam- 
stances of case. (Para 18) 

The Court has to see whether the 
grant was for the berefit of the. pub- 
lic or section of it i.e. an unascerzain- 
-ed class or forthe benefit of the gran- 
tee himself or for class of ascerteined 
individuals. An inference can alsc be 


~ (A. F. O. D. No. 330 of 1958, D/- 13- 
3-1962 — Pat). 
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drawn from the usage and customs of 
the institution or from the mode in 
which its properties have been dealt 
with as also other established circum- 
(1912) ILR 34 All 468, Dis- 
tinguished. (Para 18) 


(E) Hindu ‘Law — Religious and 
Charitable Endowments — Installation 
of idol permanently on a pedestal and 
the fact that temple is constructed on ~ 
grounds separate from residential 
quarters of mahanf are not conclusive 
proof of dedication to public as such 


per ties of the temple are held by the factors are also found in private tem- 


ples and mutts. (X-Ref: Civil P. C., 


S. 92) (Para 20) 
(F) Hindu Law — Religious and 
Charitable Endowments — Unless the 
asthal (Religious Mutt) itself is a pub- 
lic trust for religious or. charitable 
purpose properties appertaining there- 
to would not be properties of public 
trust for religious or charitable pur- 
poses. (Para 21) 
Thus where in the deeds of gifts 
made by the reigning mahants in 
favour of their successors the proper- 
ties were described as appertaining to 
the asthal it was held that the ex- 
pression “appertaining to asthal”’ could 
not by itself lead to the conclusion 
that the properties were stamped as 
trust property for public purpose. 
(Para 21) 
Cases Referred: Chronological Paras 
(1959) AIR 1959 SC 951 (V 46) 
= (1959) Supp 2 SCR 583, 
Mahant Ramsaroop Dasii v. 


_ §. P. Sahi 
(1957) AIR 1957 SC 133 (V 44) 
= 1956 SCR 756, Deoki Nandan 
v. Murlidhar 
(1955) 1955 BLJR 88 = ILR 33 
Pat 942, Mahant Ramsaroop 
Dasji v. S. P. Sahi 
(1949) ILR 28 .Pat 890, Missir v. 
Das 18 
(1943) AIR 1943 Pat 135 (V 30) 
= 21 Pat 815, Ram Saran Das 
v. Jai Ram Das 13 
(1941) AIR 1941 Pat 354 (V 28) 
= 22 Pat LT 327, Thakurji 
_ Ramji v. Mathura Prasad 21 
(1940) AIR 1940 PC 7 (V 27) 
= 67 Ind App 1, Babu Bhagvan- 
din v. Gir Har Saroop 15 
(1938) AIR 1938 PC 195 (V 25) 
= 65 Ind App 252, Parmanand 
v. Nihal Chand 10, 13 
(1938) AIR 1938 Mad 810 (V 25) 
= (1938) 2 Mad LJ 85, Matam 
Nadipudi v. Board of Commis-~ 
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sioners for Hindu Rengious 
Endowments 
{1912) ILR 34 All 468 = 11 Ind ' 
Cas 166, Mahant Puran Atal v. 
Darashan Das 16, 19 
__ Ms. D. Goburdhun and R. Gobur- 
dhun, Advocates, for Appellant, B. P. 
aha, Advocate, for Respondent. 


The following Judgment of the . 


Court was delivered by 


SHELAT, J.: This appeal arises 
from a dispute between the appellant- 
Board and the respondent which oc- 
curred when the Board tried to en- 
force the provisions of the Bihar 
Hindu Religious Trusts Act, 1 of 1951, 
im respect of the estate known as 
Kamlabari asthal consisting of a tem- 
ple, buildings and lands. The respon- 


dent is the current mahant claiming - 


direct descent from the founding 
mahant Gaibi Ramdasji in the line 
cf succession from Guru to Chela. 
Gaibi Ramdasji was the recipient of 
certain lands from the then Maharaja 
cf Darbhanga and other zamindars. 
From out of the income of these lands, 
z temple with Shri Ram, Janki and 
Laxmanji as the presiding deities there- 
cf and certain residential buildings 
were constructed. Later mahants add- 
ed to these properties by acquisition 
from out of the income of the existing 
Eroperties. The respondent-mahant 
resisted the Board’s demand for pro- 
cuction of accounts and other particu- 
lars and in consequence the Board took 
cut criminal proceedings against the 
respondent. The respondent there- 
tpon filed a suit of which this appeal 
is the outcome. 


2. In the suit, the respondent 
claimed that the said asthal and its 
troperties were his personal proper- 
ties, the gifts of lands having original- 
ty been made personally to the found- 
ing mahant, and thereafter, to the 
mahants succeeding him, and that 
taerefore, the properties were not re- 
Lgious trusts as defined by Section 2 
(1) of the Act. That sub-section de- 
fines a ‘religious trust’? to mean “any 
express or constructive trust created 
cr existing for any purpose recognised 
ty Hindu Law to be religious, pious 
cr charitable but shall -not include a 
trust created according to Sikh reli- 
gion or purely for the benefit of the 
Sikh community and a private endow- 
ment created for the worship of the 
family idol in which the public are 
rot interested”. The Board took the 


ALR, 


stand that the asthal and the properties 
belonging to it were not the personal 


properties of the mahant or his pre- | 


decessors, that the gifts to them were 
not personal gifts but to the asthal, 
that the fact that members of the pub- 
lic had, without any let or hindrance, 
been using the temple for darshan 
and worship, the fact that festivals 
were celebrated at which members 
of the public gave offerings, the vrac- 
tice of feeding of Sadhus and pilgrims 
all went to indicate that the asthal 
was a public trust in which the mem- 
bers of the public had an interest. 


3. Both sides led considerable 
amount of evidence, both oral and 
documentary. The oral evidence con- 
sisted of the testimony of witnesses, 
some of whom deposed, on the one 
hand, that the members of the public 
had been coming to the temple with- 
out any obstruction on the part of tha 
mahant, and some others, on the other 
hand, that on certain occasions some 
of the members of the public had ac- 


tually been turned away from the 


temple. Witnesses also deposed to the 
fact of festivals having been cele~ 
brated when members of the public 
were allowed and placed offerings, of 
sadhus and pilgrims having been fed 
and given shelter, thus showing the 
user of the temple by the public and 
the asthal having disbursed the in- 
come of its properties towards reli- 
gious and charitable purposes. Some 
of the witnesses examined by 
Board were even prepared to depose 
that on occasions certain members of 
the public had exercised some sort of 
control over the mahant’s manage- 
ment of these properties. The oral 
evidence, however, was not of much 
assistance, partly because it was inter- 
ested and partly because none of the 
witnesses had any personal knowledge 
of the things which they sought ta 
depose. 


4. As regards the documen- 
tary evidence, the respondent-mahant 
did not produce the sanads under 
which the founding mahant had ac- 
quired properties. These, he said, 
could not be traced. The Board also 
did not make any attempt to produce 
the record of the Darbhanga Estate 
which, on merger thereof with the 
State of Bihar, presumably must be in 
the custody of the State Government. 
The record, which presumably mus 
contain copies of these sanads, if pro= 


q 


the ` 


‘perties on behalf of the 
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duced, would have thrown consider- 
able light on the nature of the zifts 
and the manner in which they were 
made. The documentary evid2nce 
produced at the trial, therefore, zon- 
sisted mainly of (1) deeds of gift or 
nomination made by a reigning manant 
in favour of his chela as his successor, 
(2) deeds of sales, purchases, mortage 
deeds etc. made and executed by the 
mahants in the cours2 of their ad- 
ministration of the asthal properties, 
and (3) certain revenue records.” 


5. The issue which the Trial 
Judge considered to ba the most cru- 
a one was framed by him as fol- 
lows: 


“Whether the temple and the pro- 


perties in suit are the versonal prcper-. 


ties of the plaintiff or are trust prcper- 
ties under the provisions of Act I of 
1951?” . 

The issue was framed by him in 
these terms partly because the res- 
pondent had claimed these properties 
as his personal properiies, and partly 
because the Trial Judge was under 
the impression, because of the High 
Court’s decision in Mahant Ramsaroop 
Dasiji v. S. P. Sahi, 1955 BLJR 88 that 
the definition in Section 2 (1) oi the 
Act also covered private religious 
trusts. That decision was, how=2ver, 
reversed on appeal to this Court and 
as reported in Mahant Ramsaroop Das- 
ji v. S. P. Sahi, (1959) Supp 2 SCR 
583 = (AIR 1959 SC 951), the correct 
position is that private trusts dc not 
fall within the ambit of the defini- 
tion in that section. It was because 
the Trial Judge. was under the belief 
that private religious trusts alsc fell 
within the definition that he also 
placed: before himself only two elter- 
natives, namely, whether the proper- 
ties were personal properties oz the 
respondent or whether 
trust properties. On the evidence bè- 
fore him he ultimately held that the 
asthal and the properties appertaining 
thereto were public religious trus: and 
dismissed the respondent’s suit. 

6. In coming to this conckusion 
the Trial Judge took into accourt the 
following circumstances: 

(1) that the mahants were bair- 
agis, i. e. celibates, which fact raised 
the presumption that they held pro- 
asthal to 
entirely de- 


which their lives were 


voted; 


they ‘were’ 
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(2) that Mahant Gaibi Ramdasji 
had set up a sampradaya which 
attracted a large following, that there- 
fore, the temple built by him was for 
the benefit of his followers and for 
spreading and propagating the doctrine 
of that sampradaya; 

(3) that from these facts the pre- 
sumption arose that he had dedicated 
the temple and the properties to the -- 
public or a section thereof; 


(4) that the evidence showed that 
sadhus, fakirs and abhyagats were 
entertained at the temple, that the 
income of the properties was spent on 
puja and other religious activities and 
for festivals; consequently, the pre- 
sumption was that the properties were 
subject to religious and charitable 
purposes; 

(5) that at the time of the instal- 
Jation of the deities in the temple 
Pran Pratistha and other ceremonies 
must have been performed which 
meant that the temple and the pro- 
perties were declared to have been 
dedicated to the public; 

(6) that the deeds of appointment 
of successors executed by the mahants 
described the mahants as asthaldharis 
and the properties as appertaining to 
the asthal, and 

(7) that though revenue records 

described the mahants as proprietors 
of these properties, they had to be 
ao in the light of the facts aforestat- 
ed. 
On these premises he upheld the 
Board’s contention that “the temple 
and the properties were trust proper- 
ties of a public nature for religious 
and charitable purposes.” 

7. On an appeal by the respon- 
dent-mahant, the High Court first 
observed that the evidence on record 
had to be viewed in the light of the 
definition section as construed by 
this Court in (1959) Supp 2 SCR 583 
= (AIR 1959 SC 951), that is to say, 
that the trust, as defined in that sec- 
tion, meant only public trusts and did 
not include private trusts. The High 
Court then appraised the entire evi- 
dence and came to the conclusion that 
even if the mahant had not been able 
to show that the temple and the other 
properties were the private properties 
of the mahants, all the factors from 
which the Trial Judge raised the pre- 
sumption of a public trust were con- 
sistent with the properties constituting 
a private religious trust. On this view 
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the High Court reversed the judgment 
of the Trial Judge and decreed the 
respondent’s, suit, holding that the 
Act did not apply to the properties in 
suit. Counsel for the appellant-Board 
challenged before us the correctness 
of the High Courts judgment and 
supported the Trial Court’s judgment. 

i It is true that the respon- 
dent-mahant did not produce the 
original sanads whereunder certain 
lands had been gifted to the founding 
mahant by the various Jamindars. 
They were not produced because, as 
the respondent deposed, they could 
not be traced, but, as stated earlier, it 
was not impossible for the Board also, 
if it wanted to.rely on them, to pro- 
duce the record, such as that of Dar- 
bhanga Estate, and show therefrom 
the nature and the terms of those 
gifts. The Trial Court, however, was 
not entitled, as we shall presently 
show, from the mere failure of the 
mahant to produce the original sanads 
to draw an adverse inference which it 
did against him. 

9. From the rest of the evi- 
dence the following facts as summiaris- 
ed by the High Court, emerged: 

1. that the temple was construct- 
ed by Gaibi Ramdasji and it was he 
who installed the deities therein; 

2. that he was succeeded to the 
mahantship by his chela, and there- 
after succession to the mahantship had 
been from guru:to chela; 

3. that the appointment of a suc- 
cessor has been all throughout from 
guru to chela, the reigning mahant 
appointing or nominating his suc- 
cessor from amongst his chelas and 
the members of the public have had 
at no time any voice in the selection 
or nomination; 

4. that the properties have always 
been recorded in the names of the 
mahants as proprietors and not in the 
name of the deities in the D registers, 
Khewats and Khatians; 

5. that the mahants have been in 


possession and management of the 


asthal and the properties all through- 


ut; 

6. that the mahants acquired pro- 
perties from time to time in their own 
names as proprietors and never in the 
names of the deities or the asthal, 
without any objection at any time 
from any one and dealt with some 
of them through deeds of sales, mort- 
gages, leases, etc. 


A.1. R. 










time ‘of Gaibi Ramdasji the onus of 
proof that the respondent-mahant, 


was clearly on the appellant-Board 
who alleged that it was so. The Trial 
Judge was, therefore, clearly in error 
in holding ‘that the- respondent-mahan 
cought to have produced the sanads and 
that on his failure to do so an adverse 
inference could be drawn, namely, 
that had they been produced they’ 
would have shown that the grants to. 
Gaibi. Ramdasji were for public pur~« 
poses of a réligious or charitable’ 
character (see Parmanand v. Nihal 
Chand, (1938) 65 Ind App 252 = (AIR 
1938 PC 195). 


_ II. The sanads . not having 
been ' available, the appellant-Board 
tried to establish through the oral evi- 
dence of six witnesses (D. Ws. 1 to 6), 
that the temple was founded and the 
properties in question were acquired 
for the benefit of the public or a sec- 
tion thereof. The testimony of these 
witnesses, however, did not possess 
much credibility, because although 
these witnesses declared that the tem- 
ple was established for the benefit of 
the public, none of them deposed that 
Gaibi: Ramdasji or any of the succeed- 
ing mahants had at any time dedicat-- 
ed the temple or the properties to the 
public or to those who used to attend 
the temple for worship and darshan. In 
these circumstances, the appellant- 
Board had to fall back upon certain 
circumstances and the conduct of the 
mahants to establish that these pro- 


perties were properties of a public 
trust. * - 
12. .The circumstances and the 


conduct relied on were: (1) the fact 
that the mahants were vaishnav bair- 
agis who were life-long celibates; (2) 
that Sadhus and others were given 
food and shelter when they visited 
the temple; (3) that festivals and 
other important Hindu dates used 
to be celebrated; (4) that the 
members of the public came to 
the temple for darshan without 
any hindrance and as of rights: 
(5) that in the deeds and wills, where- 
by reigning mahants appointed or 
nominated their successors, the pro- ` 
perties were described as appertaining 


1971 


to the asthal, and that the temple be- 
ing the dominant part of the asthal 
and maintained for the worship and 
puja of the presiding deities installed 
therein, the properties belonged to 
the temple, and therefore, they were 
properties of a trust for religious and 
charitable character. 


13. Tn (1938) 65 Ind App .252 
t= (ATR 1938 PC 195) the Privy Coun- 
cil held that the mere fact that 
mahants of a particular order did not 
marry and properties held by them 
descended from guru to chela was 
not indicative of and did not raBe a 
presumption of such properties keing 
religious properties. If originally the 
property was acquired by a mahant, 
the fact of its descent subsequently 
from guru to chela did not leed to 
the. conclusion that it had lost its se- 
cular character. Where, however, a 
property is dedicated to an ido. for 
the object of performing its puja and 
other necessary ceremonies the person 
managing such property is orly a 
shebait, idol being a juristic person 
in Hindu Law capable of holding such 
property. If it is alleged that such 
property is a trust property helc for 
public purposes to which Acts, such 
as the Charitable and Religious Trusts 
Act, 1920 or the present Act, applies 
it has to be shown that the trust is 
not a private trust but is one substan- 
tially for public purposes of a religi- 
ous and charitable nature. 
cases provision for the service o= the 
sadhus, occasional guests and way- 
farers does not render a trust fcr an 
idol into a trust for public purposes. 
This is because where the main pur- 
pose of the trust is making provision 


for the due worship of an ido] and 
performance of its seva puja and 
other ceremonies, the feeding of 


sadhus and giving hospitality to way- 
farers are inevitable. These are re- 
garded as duties forming part o- the 
due worship of the particular deity. 
(see Ramsaran Das v. Jairamdas, 
AIR 1943 Pat 135). Therefore, evi- 
dence that sadhus ani other persons 
visiting the temple are given fooc and 
shelter is not by itself indicative of 
the temple being a public tempie or 
its properties being subject to a publie 
trust. 

14. Evidence that the mahants 
used to celebrate Hindu festivals when 
members of the public used to attend 
the temple and give offerings and that 


In such - 
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the public were admitted to the tem- 
ple for dasrshan and worship is also 
not indicative of the temple being one 
for the benefit of the public. The 
celebration of festivals is, according 
to Hindu belief, part and parcel of the 
puja of the deity. Such festivals are 
celebrated in family and other private 
temples also. The fact that members 
of the public used to come to the tem- 
ple without any hindrance also does 
not necessarily mean that the temple 
is a public temple, for, members of 
the public do attend private temples. 
It is against Hindu sentiments to turn 
away persons who come to do worship 
and darshan. The mere fact, there- 
fore, that no instance had occurred 
when persons from the public were 
asked to go away or the absence of 
proof that they were allowed on per- 
mission or invitation only cannot be 
conclusive of the temple being one in 
which the public have by user. ac- 
quired interest. 


15. The case in point is of 
Babu Bhagvan Din v. Gir Har Saroop, 
67 Ind App 1 = (AIR 1940 PC 7), The 
original grant there was to the respon-' 
dents’ ancestor, one Daryao Gir, by 
the then Nawab of Oudh. The pro- 
perty in question comprised of land 
on which stood the temple, the presid- 
ing deity of which was Bhaironji, 
certain houses and shops. The res- 
pondents, who claimed to be the de- 
scendants of the original grantee, were 
grahastha fakirs, i.e., both - gosbains 
and householders. There was no proof 
that there had been any interference 
with the management of the proper- 
ties. The revenue records showed 
the properties in the names of the 
descendants of Daryao Gir. The shops 
were let out and in the leases con- 
cerning them the gosbains were refer- 
red to sometimes as owners and some- 
times as owners of the “asthan Sri 
Bhaironji.” There was evidence, how- 
ever, of members of the Hindu public 
having resorted to the temple for 
worship and darshan without any ob- 
struction. An annual mela used to be 
held for many years with public subs- 
cription on the grounds of the temple. 
The evidence showed that the temple 
and the gosbains profited from the 
increased resort to the temple by the 
public during the mela period. Yet, 
the Privy Council held that the 
general effect of the evidence was 
that the family had treated the tem- 
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ple as family property and the mere 
fact of the members of the public 
having come to the temple and having 
made offerings and the mela having 
been held which gave popularity to 
the temple and increased its esteem 
in the eyes of the public and the fact 
thet they were never turned away, 
were not enough to hold the temple 
and the properties as a public trust. 
At page 10 of the report their Lord- 
ships observed: 


"Dedication to the public is not to 
be readily inferred when it is known 
that the temple property was acquir- 
ed by grant to an individual or family. 
Such an inference, if made from the 
fact of user by the public, is hazar- 
dous,/since it would not in general be 
consonant with Hindu sentiments or 
practice that worshippers should be 
turned away; and, as worship general- 
ly implies offerings of some kind, it is 
not to be expected that the managers 
of a private temple should in all cir- 
cumstances desire to discourage popu- 
larity.” 4 
Thus, the mere fact of the public 
having been freely admitted to the 
temple cannot mean that courts 
should readily infer therefrom dedi- 
cation to the public. The value of 
such public user as evidence of dedi- 
cation depends on the circumstances 
which give strength to the inference 
thet the user was as of right. No 
such evidence of any reliable kind 
was available to the appellant-Board 
in the instant case. 

16. True it is that a charitable 
trust might either be created by a 
grant for an express purpose Or a 
grant having been made in favour of 
an individual oraclass of individuals, 
that individual or that class of indi- 
viduals might, after obtaining the 
grant, create a charitable trust. On 
behalf of the Board reliance was plac- 
ed on the deeds of gifts or nomina- 
tions by reigning mahants in favour 
of their nominees, marked in Ex. 7 
series, where the mahants have stated 
that they appointed such chelas as 
mahants of Kamlabari asthal and des- 
cribed the properties as properties 
appertaining to the asthal. Relying 
on these words counsel argued that 
what the founding mahant Gaibi 
Ramdasii established was the asthal 
of Kamlabari for the propagation of 
Sri Sampradaya were his disciples 
and the other adherents of Sri Sam- 
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pradaya could receive instruction in 
the doctrines of that Sampradaya at 
the hands of the mahant and that the 
temple was only part of the asthal as 
its adjunct. The argument was that 
the asthal was to support the sadhus 
and other followers of Sri Sampra- 
daya, the temple being only an instru- 
ment for propagating and teaching the 
doctrines held by the Sampradaya. In 
support of the argument, reliance was 
placed on Mahant Puran Atal v. Dar- 
shan Das (1912) ILR 34 All 468. There 
was in that case also no evidence of 
any original grant for a charitable 
purpose from a donor, nor was there 
in evidence any instrument expressly 
creating a charitable trust. The High 
Court of Allahabad, however, held 
that the mahant held the pro- 
perties in trust for a charitable pur- 
pose relying on the mode of the 
user of the property and declarations 
made from time to time by the ma- 
hants. Those declarations were to 
the effect that the properties were 
held for the purpose only of support- 
ing and maintaining Nanakshahi fakirs 
entertaining visitors and for giving of 
alms. The properties were held muaf, 
i.e., free from Government revenue, 
on the strength of such declarations. 
Also, in litigations for succession to 
the gaddi, it had all along been assum- 
ed that the properties belonged to the 
gaddi managed by the gaddinashin for 
the time being and held for charita- 
ble purposes. On this evidence, the 
High Court held that it could pre- 
sume that there was a charitable or 
religious trust, and further observed 
that even if the main purpose of the 
trust was to support Nanakshahi fakirs 
and to spread the religions founded 
by Guru Nanak, the trust would still 
be one for a public purpose within the 
meaning of S. 92 of the Code of Civil 
Procedure. 


17. A religious mutt in nor- 
thern India is usually known as asthal, 
a monastic institution founded for the 
maintenance and spread of a parti- 
cular sampradaya or cult. The dis- 
tinction between dedication to a tem- 
ple and a mutt is that in the former 
ease it is to a particular deity, while 
in the latter, it is to a superior or a 
mahant. But just as in the case of 
the debutter endowment, there is both 
a private and a public endowment, so 
too there can be the same distinction 
between a private and a public mutt. 
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A mutt can be dedicated for the use 
of ascetics generally or for the asc=tics 
of a particular sect or cult, in which 
case it would be a public institution. 
Mutts have generally sadavrats, i.e., 
arrangements for giving food and 
shelter to wayfarers and ascetics 
attached to them. They may save 
temples to which the public is allow- 
ed access. Such circumstances might 
indicate the public character of the 
institution. But it is not impossible 
to have a private muti, where the en- 
dowment is not intended to ccnfer 


benefit upon the public generally or 


even upon the members of a perti- 
cular religious sect or order. Ezam- 
ples do occur where the founder may 
grant property to his spiritual precep- 
tor and his disciples in succession with 
aview to maintain one particular 
spiritual family and for perpetuacion 
of certain rights and ceremonies which 
are deemed to be conducive to the 
spiritual welfare of the founder and 
his family. In such cases it woul be 
the grantor and his descendants who 
are the only persons interested in see- 
ing that the institution is kept up for 
their benefit- Even if a few ascetics 
are fed and given shelter, such a pur- 
pose is not to be deemed an indepen- 
dent charity in which the public or a 
section of it has an interest. Such 
charities, as already stated earlier ap- 
pertain to a private debuttor also. (see 
B. K. Mukherjea, Hindu Law of =.eli- 
gious & Charitable Trusts, (3rd ed.) 
303, 304). 


18. The existence of a private 
mutt, where the property was given 
to the head of the mutt for his ver- 
sonal benefit only, has in the ast 
been recognised. (see Matam Nad:-pudi 
v. Board of Commissioners for Emdu 
Religious Endowments, Madras, AIR 
1938 Mad 810 and Missir v. Das, (1949) 
ILR 28 Pat 890. In such cases ~here 
is no intention on the part of the zan- 
tor to fetter the grantee with any 
obligation in dealing vith the property 
granted. In each case the court has 
to come to its conclusion either from 
the grant itself or from the circtmst- 
ances of the case whether the grant 
was for the benefit o? the public or a 
section of it, ie, an wunascertained 
class, or for the benefit of the grantee 
himself or for a class of ascertained 
individuals.. An inference can also be 
drawn from the usage and custam of 
the institution or from the mod2 in 
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which its properties have been dealt 
with as also other established circum- 
stances. 


19. Paran Atals case, (1912) 
ILR 34 All 468 has no application in 
the present case because there is no _ 
evidence such as there was regarding ~ 
the user of the properties for the 
maintenance of a particular class of 
ascetics, nor are here declarations 
made from time to time by the ma- 
hants which led the Court there to 
pronounce that the trust was for a 
charitable purpose, and on the strength 
of which the properties were held 
revenue free. 


20. An attempt 
have been made in the Trial Court to 
establish that certain ceremonies, such 
as Sankalpa, Pratistha and Utsarga, 
were performed at the time when 
idols were installed in the temple. In 
the case of temples Pratistha, and not 
Utsarga, if established, would indi- 
cate dedication to the public. (see 
Kane’s History of Dharmsastras, vol. 2, 
part II, 892 to 893, and Deoki Nandan 
v. Murlidhar, 1956 SCR 756 at p. 761 
= (AIR 1957 SC 133 at p. 137).) Un- 
fortunately for the appellant-Board, 
there was no clear evidence of the 
particular ceremonies performed at 
the time when Gaibi Ramdasji install- 
ed the idols except a general state- 
ment from the respondent that when 
idols are installed in temples Pran Pra- 
tistha is generally performed. Support; 
for a dedication to the public was also 
sought from the fact that the idols 
were installed permanently on a 
pedestal (sinhasan) and the temple 
was constructed on grounds separate 
from the residential quarters of the 
mahant. In the first place, such fac- 
tors are also found in private temples 
and mutts, and therefore, are not con- 
clusive.. In the second place, there 
was the evidence that the mahant’s 
residential quarters are in fact not 
separate from the temple premises. 


21. Lastly, reference was made 
fo some of the deeds of gifts made by 
the reigning mahants in favour of 
their nominees as successors where 
the properties were described as ap- 
pertaining to the asthal. Assuming 
that the scribes of these documents 
used the expression ‘appertaining ta 
the asthal’ in the sense in which such 
expression is sometimes used in the 
deeds of conveyance, the expression 


appears to . 
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means things which are appurtenant 
_to and forming part of the principal 
property which is the subject matter 
` of the instrument. (see Stroud’s Judi- 
cial Dictionary, (3rd Ed.), Vol. I, 177). 
The expression ‘appertaining to the 
asthal’ in these deeds, therefore, would 
at best mean that the properties form- 
ed part of the asthal and are not the 
properties of the mahant as distinct 
from those of the asthal. (see Sri Tha- 
kurji Ramji v. Mathura Prasad, AIR 
1941 Pat 354 at p. 358. But unless 
the asthal itself is a public trust for 
religious or charitable purposes, the 
properties appertaining thereto would 
not be properties of a public 
trust for religious or charitable pur- 
poses. The use of the expression 
‘appertaining to the asthal’, therefore, 
cannot lead to the conclusion that the 
properties in question were stamped 
with a trust for public purposes. 

22. These were all the conten- 
tions urged before us. In our view, the 
_appellant-Board failed to establish 

that the properties in suit fell within 
the ambit of the Act and the respon- 
dent-mahant was subject to its provi- 
sions. The High Court accordingly was 
right in reversing the Trial Court’s 
judgment and decreeing the respon- 
dent’s suit. Consequently, the appeal 
is dismissed with costs. 
Appeal dismissed. 
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Penal Code (1860), S. 302 — While 
setting aside conviction under S. 302 
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consider whether that person was guil- 
ty under S. 302 read with S. 34 when 
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acquittal of the co-accused under sec- 
tion 302 read with S. 34. (Para 9) 
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The following Judgment of the 
Court was delivered by 


P. JAGANMOHAN REDDY, J..— 
Sohan Lal, Jiwan and Janki were con- 
victed of offences under Ss. 324, 323 
read with 34 Indian Penal Code and 
each of them sentenced to life impri- 
sonment by the Additional Sessions 
Judge, Rampur. They were further 
convicted of offences under Ss. 324, 323 
read: with S. 34, I. P. Code and 
each of them sentenced to rigorous 
imprisonment for one year and six 
months respectively under the two 
counts. The sentences were directed 
to run concurrently. In Appeal the 
High Court acquitted Jiwan and Janki 
of the offence of murder under S. 302 
read with S.34 and instead convicted 
them of offence under Section 325 
read with S. 34 I. P. C. for which each 
of them was sentenced to five years 
rigorous imprisonment. Their convi- 
ctions and sentences under S. 324 and 
323 were maintained. The conviction 
of Sohan Lal for an offence under 
S. 302 read with S. 34 was converted in- 
to one under S. 302 I. P. C. simplici- 
ter. The sentence of life imprison- 
ment, for the offence of murder as 
well as conviction and sentence under 
Ss. 324, 323 read with S.34 was main- 
tained. Sohan Lal and others have 
filed this appeal by Special Leave. It 
is contended on behalf of the Appel- 
Jant Sohan Lal that as there is no 
evidence that he gave any fatal injury 
to the deceased the conviction and 
sentences under S. 302 also cannot be 
It is also urged that the 
Appellant was entitled in the circum- 
stances in which the occurrence took 
place to exercise his right of private 
defence if the offence which occasions 
the exercise of the right be of the 
description which falls under Fifthly 
of Section 100 or under S. 101 Indian 
Penal Code. If so the conviction and 
sentence under Ss. 324 and 323 are also 
not sustainable. In order to appre- 
ciate these several contentions it is 
necessary to set out briefly the pro- 
secution case. 


[j 


2. Makhan Lal P. W. 1, Jiwan 
and Janki accused 2 and 3 in 
the Trial Court were all. resi- 
dents of the Village Kapnairi. It 
is admitted that Makhan was marri- 
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ed to Chameli D. W. 3 abont4 
or 5 years prior.to the incident and 
she began to live with him from abcuti 
2-3 years during which period it is 
alleged she developed illicit relatizns 
with Jiwan. It may here be pointed 
out that the Appellant was cultivating 
the lands of Jiwan as his Sajhedar A 
year before the incident, she went to 
her parent’s house and lived with žer 
father and brother Sohan Lal in his 
village Hardua and did not return to 
her husband’s village kecause of mis- 
understandings between herself and 
her husband. When Chameli was 
residing in her brother’s house Makhan 
went to bring her back on several tc- 
casions but every time Sohan Lal and 
his Pia Mangli did not permit him 
to do so. 


3. A Tittle after mid-day n 
14-1-65 Makhan along with his- kro- 
ther Chunni Lal P. W. 2 and Jhanjan 
the deceased went to the house of tae 
Appellant Sohan Lal in the village 
Hardua to bring back Chameli. At 
that time Sohan Lal was not at home 
as he had gone to .Kapnairi with a 
cart to bring back Sugar cane. Wh=2n 
Makhan asked Chameli to accompany 
him to his house, it is said she agra2d 
to return with him and so both of 
them accompanied by Chunni “al 
P. W. 2 and the deceased Jhanjan 
started for their village. After thay 
had travelled about 11/2 miles thy 
saw Sohan Lal coming with a cert 
load of Sugarcane along with Jiwan 
and Janki. When Sohan Lal saw. 


- Chameli going with Makhan he is sid 


to have objected, with the result that 
a quarrel ensued between him and 
Makhan. At that time Sohan Lal was 
armed with a lathi, Jiwan witaa 


Suja and Janki with a spear. The 
verbal quarrel resulted in- all the 
three Sohan Lal, Jiwan and Jarki 


attacking Makhan, Chunni and Jhan- 
jan. Jiwan is said to have assaulted 
Jhanjan with a Suja as a result of 
which Jhanjan fell down and beceme 
unconscious. Makhan received several 
lathi blows and Chunni received a 
spear and lathi blow. Makhan and 
Chunni then cried for help and bn 
gece their hue and cry Tota Rem 

Ram Lal P. W. 4 and. Pemi 
es from the neardy fields and 
asked the accused “if they were go- 
ing to kill them.” Then accused Sohan 
Lal threw his lathi and grappled with 
Makhan. At that time when Makhan 


1971 S.C./130 X G—10 


U. 


‘tion. 


Pe {Prs. 2-3] S. C. 2065 


and Appellant were grappling Jiwan 

aimed a Suja blow on Makhan but 

Makhan moved aside and the Suja 
blow fell on Sohan Lal. Thereafter 
the accused accompanied by Chameli 
went away towards the village Kap- 
nairi. After the accused left, Makhan 
sent Chunni to bring a bullock cart 
from Kapnairi and after the bullock 
cart arrived Makhan and Chunni took 
Jhanjan to Milak Police Station situa- 
ted at about 9 miles from the place of 
incident but  Jhanjan succumbed to 
his injuries while he was being so 
taken. Makhan then lodged a F, I. R. 

of the occurrence at about 9.15 p.m. 

on the same day at Milak Police Sta- 
The Police registered a case 
under Ss. 302, 323 and 324, Indian 
Penal Code and started the investiga- 
tion. About 10 minutes thereafter 
accused Sohan Lal also reached the 
same Police Station and lodged a F. 

I. R. of the occurrence giving his own 
version. An inquest was held on the 
dead body of Jhanjan after. which it 
was sent to the Rampur mortuary for 
post-mortem examination. Next day 
Dr. S. P. Gupta conducted the post- ` 
mortem of the dead body at about 
4.15 p.m. He found two punctured 
wounds, one abrasion and 3 contused 
wounds. The contused wound was 
1” x 1/2” x 1/4” at the lower lip on 
the right side. Another was 4” x 1” 
with all round swelling at the right 
side of head just above the right ear 
and the third one was 31/2” x 1” at 
the left chest 1” below the left nipple. 

One punctured wound was on the 
right cheek 1/2” away from the angle 
of mouth and another 1/4” x 1/4” x 1/2” 
at the back of left forearm 2” below the 
elbow joint. On dissection he_found 
both temporal and parital bones both 
right and left were fractured. There 
was fracture on the right and left 
middle fossas in continuation with the 
fracture of the right and left temporal 
bones. According to him the punctur- 
ed wounds were caused by some sharp 
weapon such as a spear or a Suja and 
the rest of the injuries by some blunt 
weapon. Makhan and Chunni were 
also medically examined at about 
10.15 p. m. on 14-1-65 by Dr. S. C. Vaish. 
On Makhan was found a contused 
wound 11/2” x 1/2” x bone deep on 
the right side of the forehead and one 
contusion with swelling 2” x 1/2” on 
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the right elbow. Both these injuries 
were simple injuries and said to have 
been caused by some blunt weapon. 
On Chunni there was an incised 
wound 3/4” x 1/2” x skin deep on the 
right forearm and one contusion with 
swelling on the back of his left hand. 
The incised wound was caused by 
scme sharp edged weapon while, the 
contusion with some blunt weapon. 
Sohan Lal was also examined by Dr. 
Vaish on the same night at about 
10.45 p.m. He had on him one pun- 
ctured would 3/4” x 1/2”x1 3/4” with 
clean cut margins under the skin on the 
left side of the chest 4” away from 
the left nipple at 4 O’clock position. 
The injury was simple and was caus- 
ed by some edged and pointed weapon 
which could be caused by edged knife 
or Suja. This injury according to the 
Doctor was 2” away to the left from 
the location of the injury and that it 
could have been dangerous if the in- 
jury had been deeper. ` 


4. Sohan Lal was arrested 
when he went to give an F. I. R. and 
it is said that from Sohan Lal’s house 
a blood stained lathi was recovered. 
After preparing a recovery Memo, 
collecting blood stained earth at the 
place of the . occurrence all these 
Memos were sent to the Chemical exa- 
miner. Accused Janki was arrested 
on 15-1-65 while Jiwan surrendered 
to the A D. M. Rampur on 22-2-65. 


5. The defence of Sohan Lal 
is that at about 1 pm. on 14-1-65 
Makhan, Chunni and Jhanjan and one 
Pyare and Punni were bringing his 
sister Chameli who was married to 
Makhan about 3 years ago, from his 
house; that at that time he along with 
his brother Babu and Jukhi were 
bringing sugarcane in a bullock-cart; 
and that when he asked Makhan why 
he had brought his sister in his ab- 
sence from his house, Makhan retort- 
ed that she was his wife. When he 
remonstrated Chunni gave him a gup- 
ti blow after which fighting started 
between the parties, which was wit- 
nessed by Dori and Mathuri, but after 
the fighting stopped he and his 
brother together with Chameli went 
away to village Kapnairi and there- 
after he lodged an F. I. R. with the 
Milak Police Station. In the F. I. R. 
given by Sohan Lal he had stated 
that when Chunni gave him a gupti 
blow his brother Babu fled away on 
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account of fear. He raised a hue and 
cry, hearing which one Dori and 
Mathuri happened to come there and 
save them all. He alleged Chunni, 
Makhan, Pyare, Punni and Jhanjan 
had committed rioting. 


6. It is clear from what we 
have said that there are certain ad- 
mitted features in the prosecution and 
defence versions which tally with one 
another, namely that Chameli is sister 
of accused and was married to Makhan 
about 3 years before: that for the last 
one year she was residing in her 
parents house at village Hardua and 
Was. not visiting her husband; that 
Makhan had made several efforts to 
take her back to his house but was 
not permitted to do so; that on the 
day of the incident Makhan and Chu- 
nni P. W. 2 and Jhanjan went to bring 
her back and were bringing her back 
when on the way they met Sohan Lal 
and on being challenged as to why 
Makhan was taking Chameli, a quarrel 
ensued between thém in which Jhan- 
jan received severe wounds on his 
head which caused his death and that 
in that same quarrel Makhan and his 
brother P. W. 2 as well as Sohan Lal 
also received injuries. The High Court 
after reviewing the evidence address- 
ed itself to the question, whether all 
the Appellants knew that during the 
fight Sohan Lal would give a heavy 
blow on the head which would result 
in the death of Jhanjan, and said “the 
obvious reply to this question would 
be in the negative” In that view 
Jiwan and Janki were held not to 
have a common intention to kill Jhan- 
jan or to cause such an injury which 
would have been sufficient to cause 
his death and were acquitted of the 


‘offence of S. 302 read with S. 34. The 


High Court however held that since 
they along with Schan Lal attacked 
Makhan, Chunni and Jhanjan with the 
intention of causing them bodily in- | 
jury those 2 accused were found 
guilty under S. 325 read with S. 34 
causing grievous injuries to Jhanjan. 
In so far as Sohan Lal was con- 
cerned the High Court held that 
he gave a blow with his lathi to 
Jhanjan on a vital part of the 
body like the head with such force 
that the skull was fractured causing 
instantaneous death and as such con- 
victed him of an offence under S. 302 
simpliciter. It however confirmed the 
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conviction on all the three accused 
under Ss. 324, 323 read with S. 34. 


7. Before us the learned Adwo- 
cate for the Accused contends that the 
evidence shows inter alia (1) that 
Makhan was abducting Chameli, as 


` such Sohan Lal was entitled to rescue 


his sister and if his attempt was resist- 
ed and force was used against him he 
could exercise his right of private de- 
fence and use such force against the 
assailants as was sufficient for that 
purpose that Sohan Lal in his attempt 
to rescue his sister frcm the abduc- 
tors himself received injuries which 
would show that Makhan and his 
party were aggressive and that any 
force he may have used in trying to 
rescue his sister from being abducted 
was in exercise of the right of private 
defence under Fifthly cf S. 100 and in 
the alternative under S. 101, I P. C. 

(2) In any case he cannot be con- 
victed under S. 302 because the evi- 
dence does not show that he had in- 
flicted a lathi blow on the head of 
the deceased because the eye witnesses 
say that the Appellant had given cnly 
one blow with a lathi and that was 
not on the head of the deceased sc as 
to warrant a conviction of murder 
under S. 302. The blow that is said 
to have been given by Appellant with 
a lathi was inflicted on Makhan and 
not on the deceased. 


8. Taking the last point first 
we propose to examine the evidence of 
all the four eye witnesses Makkan, 
P. W. 1, Chunni Lal P. W. 2, Tota 
Ram, P. W. 3 and Ram Lal P. W. 4. 
According to all these four witnesses 
Sohan Lal was armed with a lathi, 


Jiwan with Suja and Janki with Bal- 


lam. Makhan’s version of the inci- 
dent is that on hearing Sohan’s abuses 
he asked him why he was abuszng, 
upon which all the 3 accused fell on 
them. Jiwan assaulted Jhanjan with 
a Suja, with the result that Jharjan 
fell down and became unconscious. 
Janki inflicted a ballam injury on his 
brother. When some of the witnesses 
who had come there asked them, if 
they were going to kill them, accused 
Sohan Lal threw away the lathi and 
clung to him. P. W. 2:says that Sohan 
Lal gave a lathi blow to his’ brother 
Makhan. Similarly P. W. 3 also says 
that Sohanlal assaulted Makhan with 
a lathi, Janki assaulted Chunni with 
a Ballam, thereafter Sohanlal threw 
away his lathi and caught Kauli of 
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Makhan. In cross-examination he 
says that Sohan Lal had first caused 
lathi blows to Makhan and thereafter 
he threw away the lathi and clung to 
him. <P. W. 4 Ram Lal improves on 
this version by saying thar Sohan Lal 
gave 2 or 3 lathi blows io Makhan. 
From this evidence it is clear that 
none of these eye witnesses deposed 
to Sohan Lal giving any lathi blows 
to the deceased. In fact the only lathi 
blow according to P. W. 2 and P. W.3 
was that given. by Sohan Lal to 
Makhan, though no doubt P. W. 4 
says that Sohan Lal had given 2 or 3 
lathi blows ‘to Makhan. Neither 
Makhan nor any of the 3 other eye 
witnesses speak of a lathi blow being 
given to the deceased and in fact after 
Sohan Lal threw away tke lathi and 
grappled with Makhan there is no evi- 
dence of his having again picked up 
the lathi. 


9. The Iearned Advocate for 
the Respondent however contends that 
as the blood stained lathi was seized 


. from the house of Sohan Lal which. 


was certified by the Serologist to have 
human blood, the High Court was 
right in holding that it was the Appel- 
lant who had given the lathi blow on 
the deceased from which he died. We 
do not think that this result follows, 
because it is quite possible for the 


- Iathi to have come into contact with 


blood when the Appellant threw it 
down to grapple with Makhan. It is 
also submitted by the Repondent’s 
learned Advocate that the seizure 
report of the lathi shows that out of 
7 pors on the lathi, blood stains were 
found at the 6th por, which shows 
that the Appellant had given a lathi 
blow on the head of the deceased. 
Even this contention is not tenable 
because there is no evidence of the 
head injury being a bleeding injury 
and consequently the lathi could not 
have got blood stains from such 
an injury. In our view the evidence of 
the prosecution does not justify the 
conviction of the Appellant under sec- 
tion 302 simpliciter. The State not 
having appealed against acquittal of 

the co-accused under S., 502 I. P. Cy < 
read with S. 34 we cannot consider whe- 
ther the Appellant is guilty under 
these Sections with the result that 
the Appellant will have to be acquitt- 
ed of the charge of murder and in- 
stead will have to be convicted under 
S. 325 read with 8. 34inthat he along 


2068 S. C. [Prs. 9-11] State of Rajasthan v. Mohan Lal (Ray J) 


with the two other accused attacked 
with dangerous weapons and injured 
Makhan and the deceased with the 
common intention of:causing grievous 
injury. The learned Advocate for the 
Appellant however submits that the 
Appellant cannot be guilty of 
offence as he had inflicted these: in- 
juries in exercise of his right of pri- 
` vate defence to rescue his sister who 
was being abducted by Makhan and 
’ his companions. 


10. Prima facie there would be. 
no question of abduction when a hus- 


band takes his wife with him but- 


relying on the evidence of Chameli 
that she would not have gone with 
him but for the deceit played upon 
her by representing that she was call- 
ed by the Appellant for a Panchayat, 
it is contended that Makhan was 
abducting her by practicing deceit. A 
person .would be guilty of an offence 
of abduction under S. 362 if by force 
he compels ‘or even by deceitful means 
induces any person to go from any 
place. 
has little validity because the evidence 
of Chameli D. W. 1 does not inspire 
confidence. She says when Makhan 
asked her to accompany them 
replied that she would not go. Makhan 
then said to her that her brother had 
called her and.so she should accom- 


pany him, even then she didnot want. 


to go but was forcibly: taken. How- 
ever when she was asked how she was 
taken forcibly she stated they brought 
` her on some pretext. She admits that 
at that time her younger brother and 
One Ram Kali Nain were present in 
their house. She denies that she has 
given birth to a child and categorical- 


ly stated that no child was ever born. 
to her or that it had died 3 months. 


ago. She also denied that she lived 


with Jiwan in Kapnairi. The -evidence > 


that she had nòt given birth to a child 
was contradicted by `Dr. Kishori 
Gupta, Court witness No. 1, who exa- 
mined Chameli and testified that she 
had given birth to a child. It is also 
not correct to say that there was no 
one in the house of Sohan Lal whèn 
. Chameli was taken away by Makhan, 
much less to say that she was taken 
away forcibly or by deceit. 


11. For these reasons we can- 
not accept the contention of the learn- 
ed Advocate that Chameli was being 
abducted. In this view it would be 
unnecessary ta. consider „the other 


g any - 


. charge. 


Maintained. All these 


This submission in our view . 


she . 


ALR 


question whether in fact if sħe was 
being abducted it would be open to 
the ‘Appellant to plead that he had a 


‘right of private. defence and if such 


a defence is open to him he: had not 
excéeded his right. when he in concert 
with the other co-accused inflicted in- 
juries On Makhan and the deceased. 
In the result the conviction and sen- 
tence under S. 302 is set aside and 
the’ accused is acquitted on that 
He is however found guilty 
under S. 325 read with S.34 and sen- 
tenced to five years rigorous impri- 
sonment. -In all other respects the 
convictions and sentences for- offences 
under Ss. 324, 323 read with S. 34 are 
sentences are 
directed to run concurrently. The 
Appeal is accordingly partly allowed, 
but ‘dismissed with respéct to appel- 
Jants Nos. 2 and 3. 


_ Order accordingly. 


AIR 1971 SUPREME COURT 2068 
. (V 58 C 427) 
(From Rajasthan: oe (1966) 16 Raj. 


G. K..MITTER AND A. N. RAY, JJ. 
The State of Rajasthan, Appellant 
v. Shri Mohan Lal Vyas, Respondent. 


‚Civil Appeal No. 996 of 1967, D/- 
22-1-1971. 


‘Constitution of India, Art. 19 (1) 
{g) and (6) — Pre-Constitution agree- 
ments by State granting monopoly 
rights to citizen to carry on business 
of plying buses become void and un- 
enforceable after the Constitution and 


apy; amount due to State under such 


agreement, therefore, cannot be re- | 
covered. ILR (1966) 16 Raj. 483, - 
Affirmed. (Paras 6 & 7, 8) © 

- "Mr. K. B. Mehta, Advocate, for 
Appellant; Mr. M. C. Chagla, Sr. 
Advocate, (Mr. -B. D. Sharma, Advo- - 
cate, with him), for Respondent. 


The following Judgment of the | 
Court was delivered by 


RAY, J.: This is an ` appeal by 
special leave against the judgment 
dated 8 February, 1966 of the High 
Court of Rajasthan upholding the 
judgment and decree of the District 
Judge, Jodhpur -restraining the ap- 
pellant State of Rajasthan from res 
covering any amount from the respon- 
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dent under two agreements for plying 
buses or trucks on route or routes 
mentioned in the agreements. The 
High Court further upheld the judg- 


.ment of the District Judge that the 


contracts granting monopoly rights to 
the respondent became void with the 
coming into force of the.Constitution, 
and, therefore, the State Government 
had no right to demand or realise 
from the respondent any amount for 
plying the buses and trucks on the 
routes mentioned in the impugned 
contracts. 


2. In the montn of December, 
1948, the respondent and the Govern- 
ment of the State of Jodhpur wnaich 
subsequently on 7 April, 1949 merged 
with the State of Rajasthan entered 
into two agreements in respect of two 
bus routes: The first route was Mag- 
aur-Role-Deh for 3 years from 1 De- 
cember, 1948 to 30 November, 1951 
and the second was for Kuchera-Eha- 
iwana route from 1 July, 1948 to 30 
November, 1951. Under both the 
agreements the respondent was g-ven 
the monopoly right tc ply the buses 
on the routes mentioned. Under the 
first agreement the respondent was to 
pay to the State, Rs. 72,121/- for the 
period mentioned thereunder. For the 
second agreement the respondent was 
to pay Rs. 41,121/-, for the ertire 
period. The several sums of mcney 
under both the agreements were pay- 
able by instalments. Upto 26 Janu- 
ary, 1950 the respondent paid Ru tees 
51,000/- to the State. The respondent 
contended that on the Constitution 
coming into force on 25 January, 12950 
the monopoly’ contracts between the 
respondent and the State became void 
and were unenforceable. 


3. The State issued a demand 
notice for Rs. 69.932-4-0 under the 
aforesaid two agreements. The alleged 


-amounts, according to the State, were 


payable subsequent to 26 January, 
1950 for the remaining period. The 
respondent filed. the suit for an injun- 
ction restraining the State from re- 
covering the sum of Rs. 69,932-4-0 in- 
asmuch as the monopoly contracts 
became illegal, void end unenforce- 
able. 


4. The State contended that 
the Marwar Motor Vehicles Act, 1945 
remained in force upto 1 April, 1951 
when the Motor Vehicles Act of 1939 


was extended to the ertire area of the 
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- tinued in force. 
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State of Rajasthan including the for- 
mer State of Jodhpur and therefore 
the monopoly contracts which were 
entered into by and between the res- 
pondent on the one hand and the 
State of Jodhpur on the : other con- 
Reliance was also 
placed on sub-section (8) to section 57 
of the Marwar Motor Vehicles Act, 
1945 which was brought into effect on 
8 June, 1946 whereby the monopoly 
permits could be granted. 


5. It is manifest that after the 
Constitution came into force every 
citizen under Article 19 (1) (g) of the 
Constitution has the right of freedom 
of trade including the right to ply 
buses and trucks on the roed. Under 
Article 13 the law has to be in 
consonance with the Constitution. It 
has, therefore, to be found out as to 
whether there is any law by virtue 
of which the State of Rajasthan . 
could grant or keep alive any mono- 
poly contract. The answer is in the 
negative. There cannot be any law 
in violation of the provisions of the 
Constitution. A monopoly right can- 
not be conferred on a citizen under 
the Constitution nor can iz be justified 
under the Constitution. 


6. In 1951 there was an 
amendment of the Constitution where- 
by Article 19 (6) provided that the 
monopoly rights could be created in 
favour of the State in respect of any 
trade or business. The monopoly con- 
tracts in the present case were not in 
favour of the State Government. Arti- 
cle 19 (6) of the Constitution provides 
a reasonable restriction on the funda- 
mental rights of citizens as contained 
in Article 19 (1) (g). If the State ob- 
tained a monopoly it would be defensi- 
ble as a reasonable restriction on the 
rights of citizens to carry on any busi- 
ness or trade and to ply buses. On the 
other hand, if the State conferred any 
monopoly right on a citizen it would 
be indefensible andimpermissible and 
would be an infraction of the inviol-l 
able provision of the Constitution. 


7. The Constitution forbids 
grant by the State to a citizen of 
monopoly right to carry on the busi- 
ness of plying buses undertaken in the 
agreements, The manner in which 
the agreements were to ke performed 
became illegal as a result of the Cons- 
titution. The agreements were there- 
fore incapable of enforcement. The 
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Constitution struck at the root of the 
agreements. The effect was that cir- 
cumstances of the agreements were 
radically changed as a result of the 
Constitution and ihe agreements were 
incapable of performance under the 
law of the land. 

8. We are of opinion that the 
High Court correctly held that the 
State was unable to rely on any pro- 
vision of the law which empowered 
the State Government to realise the 
amount demanded from the respon- 
dent or using the highway. No reli- 
ance could be placed by the State on 
the monopoly contracts which were 
impeached by the respondent inas- 
much as these were unenforceable 
and unconstitutional. 

9. For these reasons, we are 
of opinion that the appeal fails and is 
dismissed with costs. 

Appeal dismissed. 


AIR 1971 SUPREME COURT 2070 
(V 58 C 428) 


(From Mysore: (1964) 2 Mys LJ 428) 


S. M. SIKRI, C. J., V. BHARGAVA 
AND I. D. DUA, JJ. 


A. J. Pinto and another (In botħ 
the _ Appeals), Appellants v. Smt. 
Sahebbi Kom Muktum Saheb (dead) 
by her legal representatives and 
Te (In both the Appeals.), Respon- 

ents. 


Civil Appeals Nos. 901 and 902 of 
1956, D/- 22-1-1971. 

Civil P. C. (1908), S. 11 — Res 
fudicata — Where an appeal is prefer- 
red against only a part of the decree 
covering one lot of property the de- 
cree covering the rest of the property 
becomes final notwithstanding the fact 
that the decree in respect of those pro- 
perties was again incorporated in the 
decree passed after disposal of the ap- 
peal. (Para 6) 

Mr. Bishan Narain, Senior Advo- 
cate, (M/s. S. S. Javali and K. K. 
Sinha, Advocates, with him), for 
Appellants (In both the Appeals); Mr. 
V. M. Tarkunde, Senior Advocate, (Mr. 
P. N. Tiwari, Advocate for M/s. J. B. 
Dadachanji and Co., with him) for 
Respondents Nos. 1 (a) to 1 (g) (In 
both the Appeals); M/s. S. S. Javali 
and B. Datta, Advocates, for Respon- 
dent No. 2 In both the Appeals). 
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A. J. Pinto v. Sahebbi Kom (Dua J.) 


A.1. RB. 


The following Judgment of the 
Court was delivered by 


DUA, J.: These two civil appeals 
by special leave (Nos. 901 and 902 of 
1966) are directed against the judg-- 
ments and orders of the Mysore High 
Court at Bangalore dated June 30, 1964 
and October 30, 1964 respectively. By 
means of the judgment and order 
dated October 30, 1964 the High Court 
rejected applications for review of its 
order dated June 30, 1964. Civil Ap- 
peal No. 902 of 1966 was not pressed 
by the learned counsel for the appel- 
lant with the result that that appeal 
must be dismissed. We make no order 
as to costs in that appeal. 


2. The present controversy 
arises out of execution proceedings in - 
respect of decree in a partition suit 
instituted by one Sahebbi, a member 
of a Muslim family. The suit was in- 
stituted by her for partition by metes 
and bounds and for possession of her 
share in the property left by her 
grandfather. Mirsab. It would be help- 
ful at this stage to reproduce the pedi- 
gree table of the family: 

(For pedigree see p. 2071) 
In the plaint reference was made to 
some alienations, which, it was plead- 
ed, were not binding on the plaintiff. 
In this appeal we are only concerned 
with! the morigage decree obtained by 
one L, B. Pinto (original defendant 
No. 12 in the suit) on whose death 
A. J: Pinto (appellant No. 1 in this 
court) was impleaded as defendant 
No. 12-A in his capacity as legal re- 
presentative of the deceased. The said 
mortgage decree was stated to have 
been obtained by defendant No. 12 
against Hajaratsab, defendant No. 1 in 
respect of some land situated in Gab- 
bur village of Rubli taluk and R. S. 


48/1 situated at Krishnapur. The suit 
for partition was initially instituted 
in forma pauperis in 1939. At that 


time the mortgage decree in favour 
of defendant No. 12 was being execut- 
ed and an injunction restraining him 
from executing the decree and from 
taking possession of the property was 
also sought. Defendant No. 12 and 
after his.death, defendant No. 12-A 
resisted the plaintiff’s suit assailing 
the mortgage decree. It appears. that 
the mortgaged property was sold but 
it ‘did not fetch sufficient funds te 
satisfy the full claim under the mort- 
gage’ decree with the result that Pinte 
secured a personal decree against 
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Orginal Ancestor 
MIRASAB 
| | 
Hafix Saheb Husseinsab Hajaratsab 
saa alle aural (1st Defdt.) 
| | | | 
Tsamohiddin Abdul Karim Shajadbi Saheb Bi 
(2nd Defdt.) (3rd Defds.) (deceased) (Plaintiff) 


Hajratsab and in execution of that 
decree sought to sell certain prcper- 
ties belonging to the estate of Mizsab. 
On objection to the sale in execution 
of the personal decree being raised by 
the plaintiff, the Court made an o-der 
that the properties sought to be ro- 
ceeded against be sold but the sale 
would be subject to the result of the 
partition suit. It was further direzted 
that in the proclamation of sale the 
‘fact of the pendency af the partition 
suit be also mentioned. 
seems, was held sometime in 1942. On 
November 16, 1942 a sale certificate 
in respect thereof was ‘ssued in favour 
of Pinto. According to that sale certi- 
ficate Pinto was declared as purchaser 
of the right, title end interesi of 
Hajratsab in the various properties 
described therein. The partition suit 
was compromised between the plain- 
tiff and all the defendents except Pin- 
to. The Civil Judge, Senior Division, 
Dharwar to whose Court the suit was 
transferred sometime in 1948 cook 
the view that even thcugh Pinto was 
not a party to the compromise be- 
tween the plaintiff and the other de- 
fendants the compromise was not un- 
fair and there being no equity in 
favour of Pinto who had purchased 
the right, title and interest of Hajerat- 
sab in the suit property subject to the 
result of the suit, a decree should be 
passed in terms of the compromise 
against all the defendants including 
Pinto. An appeal was preferred 
against this decree by the appelant 
‘and a learned single Judge of the 
Bombay High Court on July 26, 1954 
set aside the decree as against Finto 
and remanded the case back to the 
trial Court with the direction that the 
suit be proceeded witn in accordance 
with law. After remand the trial 
Judge: held that the plaintiff was en- 
titled to 1/5th share in the three pro- 
perties which alone were the subject 
matter of the controversy after re- 


mand. She was held entitled to claim 


That sale, it. 


1/5th share from the peo appellant 
in R. S. No. 104/4 of Gabbur village 
in R. S. No. 45/4 of Krishnapuram 
village and in G. T. S. No. 3540 of 
Hubli. The partition and possession of 
the two pieces of land were to be 
effected through the Collector and 
that of the site in Hubli through a 
commissioner to be appointed by the 
Court in the proceedings for passing 
the final decree. The Collector was 
directed to effect the partition in the 
two pieces of land so as not to conflict 
with the Bombay Prevention of Frag- 
mentation and Consolidation of Hold- 
ings Act No. LXII of 1947. The appel- 


lant was to pay the past and future 


mesne profits from the date of the 
cause of action mentioned in the plaint 
till the date of the decree or till the 
delivery of possession, whichever 
might be earlier, at the rate to be 
aes under Order 20, Rule 12, 
C. C. in respect of the plaintiffs 


st share in the three properties. 


The appellant was also to pay 1/4th 
of the court fee claimed by the plain- 
tiff against him. It was also observed 
that the decree between the plaintiff 
and the other defendants should be 
in terms of the earlier compromise as 
already ordered. This decree was made 
on February 11, 1955 and one consoli~ 
dated decree against all the defendants 
was framed in which the decrees 
against defendant No. 12-A and the 
other defendants were distinctly speci- 
fied. Against this judgment and de- 
cree the appellant preferred an appeal 
to the High Court of Mysore at Banga- 
lore, A Bench of that Court on Decem= 
ber 13, 1961 dismissed the appeal. It 
appears that an attempt was made 
there to raise some points in respecti 
of properties other than the three pro~ 
perties which were the subject matter 
of the decree appealed from. But the 
High Court did not consider it neces- 
sary to go into those points in that 
appeal, leaving them to be decided if 
and when an occasion arose later. The 
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High Court was quite clearly of the 
opinion that the plaintiff had secured 
a decree against the appellant in res- 
pect of the three properties mention- 
-ed in the decree and it was observed 
that the appellant had no grievance 
as regards any of the reliefs granted’ 
to the plaintiff by that decree. The 
present controversy - arises: out of the 
. proceedings in respect of the execu- 
tion of the decree dated- February. 11, 


1955 affirmed by the Mysore High 


Court and it is common ground ‘that 
now the controversy is confined to the 
properties described as G. T. S. 3547: 
to 3549-A (houses let by Pinto, appel- 
lant No. 1 to Dawood Mirza, appel- 
lant No. 2) and property. No. 1122 
(house sold by Pinto to Beopari res- 
pondent No. 2). These properties are 


described by the parties as lot-No. 1. 


The remaining properties described as 
Jot No. 2 also claimed by the appellant 
- are not im dispute in this appeal. 


3. After disposal of the appeal 


by the Mysore High Court the execu- ` 


tion proceedings were revived and the 
appellant urged in the executing court 


that the Bombay High Court had set - 


aside the entire compromise decree as 
against him with the result that al- 
though his appeal to that Court was 
only confined to three items of pro- 
perty he was entitled to ignore the 
compromise decree dated Novem- 
ber 16, 1949 against him even in regard 
to the other properties in respect of 
which he had not appealed. 
words the appellant claimed that -he 
stood in the same position in which he 
was immediately before the com- 
promise. This plea was rejected with 
the observation “that -there was no dis- 
pute after remand as regards the dis- 
puted properties viz. GTS Nos. 
1122-B, 3547, 3547A, 3548A, 3549 and 
3549A”. That Court expressed its 
opinion after hearing the argument on 
behalf of the appellant that “the re- 
vised judgment passed on 11th Febru- 
ary 1955 covers the disputed proper- 
ties as well.” The appellant was ac- 
cordingly held liable to hand over 
possession to the plaintiff who was en- 
titled to get actual possession. The 
final conclusions so far as relevant 
were expressed in these words: 


“The plaintiff has already been 
put in possession of the property on 
23-9-1962.. In an earlier. stage of 
the present execution proceedings it 
was ordered that the delivery of 


. judgment-debtor No. 


In other ` 


A. LR. 


possession effected on 23-9-1962 should 
be struck down and judgment debtor 


‘No. 12-A should be restored to the pos- 
- session ofthe properties from which 


he has been dispossessed: However, 
12-A has not 
been: restored to the possession of the. 
disputed properties. The plaintiff con- 
tinued in possession of them. Even so, 

a warrant for -delivery of actual 
possession of the ‘properties to the 
plaintiff under Order 21, Rule 35 of 
the Civil Procedure Code will issue. 

The plaintiff has recovered money in 
execution of the warrant already issu- 
ed.. She has, however, credited 
Rs. 302.57 into the Court on 27-8-1963. 
She will be at liberty to withdraw 
those money from the Court. There 
is, ‘therefore, no need to’ issue any 
further warrant in that behalf.  ‘ 


_ The ‘result, therefore, is the con- 
ftentions. of judgment-debtors Nos. 
12A, 12-B and 12-C have to be over- 
ruled. , The following order is passed. 
* - ORDER 

Issue warrant under Order 21, 
Rule 35 of the Civil Procedure Code 
for actual possession of the disputed 
properties to the plaintiff”. 
This: order is dated 19th Decem- 
ber, 1963: It was appealed against 


.in the Mysore High Court but with- 


out success. A Bench of that Court 
dismissed the appeal on June 30, 1964. 
In the course of the judgment it was 
observed: 


“Although the . judgment of the 
High Court of Bombay stated that the 
decree ‘in so far as it affects Pinto’ 
was set aside and the suit was remitt- 
ed to the Civil Judge for being dispos- 


ed of according to law in the light of 


the observations made in the judg- 
ment! of the High Court, when the 
matter went back to the Civil Judge 
it was assumed, and in my opinion very 
rightly, that what was set aside by 
the High Court of Bombay was only 
that part of the decree by which the 
properties in lot 2 were allotted to ' 
the plaintiff. It was in consequence 
assumed, and very properly, that the 
decree concerning the properties in lot 
1 which were allotted to the plaintiff 
and against which there was no ap- 
peal, remained unaffected by anything 
that was said by the High Court of 
Bombay. That, that. is the correct 
interpretation to be placed on the 
terms of the order of remand mada by 
the High Court. of Bombay was not 


we 
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was common ground during the argu- 
ments before us that the - decree of 
the Civil Judge allottirg the proper- 
ties in lot 1 to the pleintiff remained 
intact and operative even after the 
decision of the High Court ot pomoay 
in appeal.” 


The Bench, after an exhaustive Jis- 


cussion, also held that there was a 
merger of the provisions of the decree 


of 1949 in the decree passed in 1355." 
' The Court said that the Civil Judge 


had “considered it convenient and ap- 
propriate to bring into the decree 
which he made in the year 1955 the 
earlier decree which had been made 
in the year 1949 so that the deeree 
could reflect the combined effect of the 
first judgment and the revised judg- 
ment. I am not prepared to say ~hat 
what was done by the Civil J udge was 
not within his competence.” That 
Court also observed: “Pinto who pur- 
chased the properties in the execution 
sale was clearly bound by the alti- 
mate decision in the suit, and it he 


was so bound it does not require much. 


persuasion to say that the purchaser 
from him is equally bound. Thet is 
what in my opinion we should say on 
the basis of the direction made by the 
Civil Judge and: the statement econ- 
tained in the sale proclamation quite 
apart from the provisions of Sec. 52 
of the Transfer of Property A 


4. The appellant and Dawood 
Ahmed Mirza tried to seek review of 
this order but without success. The 
High Court, after going into the merits 
did not find any error apparent on the 
face of the record justifying a review 
and rejected the two applications on 
October 30, 1964. 


5. The original order of 30th 
June, 1964 and the ‘order declining 
review dated 30th October, 
the subject-matter of the present ap- 
peals. 


6. As already observed, the 
appeal from the order made on review 
was not pressed by Shri Bishan 
Narain. In so far as the other apoeal 
is concerned the main argument ad- 
dressed by Shri Bishan Narain is that 
under the Mohammaden law there 
could be a partial partition and that, 
therefore, in the partition suit all “oint 


. properties need not have been taken 


into account. The. counsel added that 
the plaintiff had a decree only in res- 
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pect of three properties against the 
appellant and in execution of that de- 
cree the appellant could not be dis- 
possessed of the other properties in res- 
pect of which there may have been a 
decree against the -other defendants 
on the basis of compromise in 1949. 


-< This argument presupposes that the 


Bombay High Court had completely 
set aside the compromise even in re- 
gard to the properties other than the 
three properties which alone were the 
subject matter of that appeal. We have 
not been persuaded to so hold and 
indeed the subsequent history of the 
litigation does not support this conten- 
tion. That being the position the de- 
cree in respect of the properties other 
than the three properties which were 
the subject matter of the decree dated 
February 11, 1955 must be held to 


‘be final and binding on the appellant 


notwithstanding the fact that the de- 
cree -in respect of those properties was 
again incorporated in the decree of 
February 11,°1955 so that the consoli- 
dated decree may reflect the combined 
effect of the final decision of the con- 
troversy in the suit. Shri Bishan 
Narain indeed conceded that once we 
hold that the order of the Bombay 
High Court remanding the case to the 
trial Court did not set aside the entire 
compromise decree and that the de- 
cree of 1949 in respect of the other 
properties became final though its 
terms were repeated in the decree of 
February, 1955 then he has no case. 
The question whether under Moham- 
maden law there can be partial parti- 
tion does not arise for determination 
on the view taken by us regarding the 
scope of the present controversy be- 
tween the parties. We, therefore, ex- 
press no opinion on this point. 


7. A faint attempt by the ap- 
pellant’s counsel to appeal to us on 
equitable considerations was met on 
behalf of the respondent by Shri Tar- 
kunde by the submission that the ap- 
pellant had taken the properties very 
cheap at public auction because of the 
pendency of the litigation - and of the 
mention of this fact in the sale pro- 
clamation itself. The auction sale be- 
ing subject to the result of the litiga- 
tion the properties would in all proba- 
bility have been auctioned at a very 
low price. 


8. There is some . force in Mr. 
Warkunde’s submission though in view 
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of our conclusion that the earlier deci- 
sion of 1949 isnolonger opento chal- 
lenge at the instance of the appellant, 
equitable considerations can hardly 
have any relevance and are of little 
avail to hint. 
9. This appeal accordingly 
fails and is dismissed with costs. 
Appeal dismissed. 
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(From Madras: ILR (1967) 3 Mad 465) 
J. C. SHAH, C. J., K. S. HEGDE AND 
A. N. GROVER, JJ. 

The Commissioner of Income-tax, 
Madras (In C. A. No. 365 of 1967) & 
PS. PL. SP. Subramaniam Chettiar 
and Ors. (In C. A. No. 671 of 1967), 
Appellants v. T. S. PL. P. Chidam- 
baram (dead) by legal representatives 
(In C. A. No. 365 of 1967) and The 
Commissioner of Income-tax, Madras 
(In C. A. No. 671 of 1967), Respon- 
dents. 

Civil Appeals Nos. 365 and 671 of 
1967, D/- 21-1-1971. 

{A) Income Tax Act (1922), S. 34 
(1) (a) — Income-tax Officer can ini- 
tiate proceedings under S. 34 when at 
the time of issuing notice under S. 34 
(1) (a) he has formed a belief on the 
basis of material before him that there 
was umnder-assessment and that the 
same has resulted from non-disclosure 
of material facts. AIR 1961 SC 372, 
he on; ILR (1967) 3 Mad 465, Affirm- 
ed. 


(Para 6) 
The fact that in original assess- 
ment proceedings the Income-tax 


Officer did not choose to act on vague 
information he had received as he was 
not ‘satisfied about the correctness of 
that information, would not take the 
case out of Section 34 (1) (a) particu- 
larly when assessee had ‘failed to 
place truly and fully all the material 
facts before him. (Para 6) 


(B) Income Tax Act (1922), S. 34: 


(1) (a) — Income-tax Officer is not re- 
quired to issue fresh notice under S. 34 
(1) (a) where the assessment order 
under Section 34 is set aside by Appel- 
late Assistant Commissioner oniy on 
the ground that the assessee had not 
been given a proper opportunity to 
put forward his case. ILR (1967) 3 
Mad 465, Affirmed. (Para 7) 


BO/BO/A486/71/MLD/C 


A. LR, 


All that the Income-tax Officer 
has to do is to afford proper oppor- 
tunity to assessee to put forward his 
case. (Para 7) 
(C) Income Tax Act (1922), S. 10 
amount received by creditor 
assessee without direction from debt- 
or about its appropriation, is not en- 
tered by assessee in his account books, 
that amount can be treated as income 
by way of interest. AIR 1933 PC 108, 
Distinguished. ILR (1967) 3 Mad 465, 
Reversed. (Para 13) . 
The system of maintaining ac- 
counts is wholly irrelevant if receipt 
in question had not been entered in 
the account at all and so the assessee 
cannot be presumed to have -appro- 
priated that amount towards principal 
amount. (Para 13) 
Cases Referred: Chronological Paras 
(1961) AIR 1961 SC 372 (V 48) 
= (1961) 41 ITR 191, Calcutta 

- Discount Co. Ltd. v. Income 
Tax Officer, Companies District 

_ 1; ‘Calcutta 6 

(1933) AIR 1933 PC 108 (V 20)= 
(1933) 1 ITR 94, The Commis- 
sioner of Income ‘Tax, Bihar 
and Orissa v. Kameshwar 
Singh § 


Mr. B. Sen, Senior Advocate,. 
(M/s. B. D. Sharma and R. N. Sach- 
they, Advocates, with him), for Ap- 
pellents, (In C. A. 365/1967) and Res~ 
poncent (In C. A. 671/1967); M/s. 
T. A: Ramachandran and D. N. Gupta, 
Advocates, for Respondents, (In C A. 
365/967) and Appellants, (nC. A 
671/1967). 


The following Judgment of the 
Court was delivered by 


HEGDE, J.: The first of these 
two appeals (both by certificates) viz. 
that filed by the Commissioner of In- 
come Tax succeeds and the second, 
that filed by the legal representatives 
of the assessee fails. The facts as 
found by the Tribunal and set out in 
the statement of the case, relevant 
for the purpose of these appeals are 
as follows: 

2. The relevant assessment 
year is 1944-45, corresponding to the 
accounting year ended on April 12, 
1944. The assessee is one Chidam- 
baram Chettiar (since deceased). The 
father of the assessee Palaniappa 
Chettiar was a money lender. He had 
made various advances to one Naf- 
lathambi Sakkarai Manradiar, who 


—— 


~ 


h 
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will hereinafter be referred to as the 
Pattayagar, a prominent landlord in 
Coimbatore District, on promissory 
notes. The total principal advanced 
by the father of the assessee upto 
July 6, 1932 amounted to Rs, 1,38,535/-. 
The interest on tha same came 
to Rs. 1,34,965/-- On July 6, 1932, a 
further advance of Rs. 2500/- was 
made to the Pattayagar and for the 
amounts due from him, the Pattaya- 
gar executed a mortgege of soma of 
his properties in favour of the 
assessee’s father for a sum of Ruvees 
2,76,000/-. Till 1938, only a sum 
of Rs. 13,620/- was paid by the mort- 
gagor in part payment of the debt due 
from him. On December 14, 1940 the 
mortgagee instituted a suit on the foot 
of the mortgage bond claiming a 
sum of Rs. 5,50,573/- inclusive of 
principal and interest. On September 
19, 1943, the claim was compron-ised 
and on October 5, 1943, a com- 
promise decree was passed for a 


sum of Rs. 3,50,500/- in full satisfac- ` 


tion of the mortgagee’s claim. The 
decree amount was made payable on 
or before October 1, 1944. The debt 
under the compromise decree was 
subsequently discharged. 


3. For the assessment year 
1944-45, the assessee Chidamberam 
Chettiar, as karta of his Undivided 
Hindu Family was assessed under Sec- 
tion 23 (3) of the Income Tax Act, 1922 
(to be hereinafter referred to as the 


- Act), on February 12, 1946, on a zotal 


income of Rs. 78,556/- which, on ap- 
peal was reduced to Rs. 53,153/-. 
When the assessment proceedings of 
the assessee were pending before the 
Income-tax Officer, Trichy, that In- 
come-tax Officer received informetion 
from the Income-tax Officer, Erode 
that the mortgagor had paid secretly 
to the mortgagee a sum of 
1,50,000/- during the year ended on 
April 1, 1944 and that the same was 
not included in the compromise de- 
cree. When the Income-tax Officer 
asked the assessee about the same, he 
denied having received any amounts 
secretly. Apart from the informetion 
conveyed by the Income-tax Officer, 
Erode, the Assessing Officer had no 
other material before him to show 
that any amount had been paid Sezret- 
ly by the mortgagor to the mortgagee. 
Hence on May 27, 1945, the Income-tax 
Officer made the following note in the 
order sheet: : 


Rupees | 
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“It is deniéd that there was any 
secret understanding not to show the 


to ask the Pattayagar to produce evi- 
dence of the payment. In any event, 
this should come up for consideration 
only in the assessment year 1944-45 as 
only the excess over Rs. 2,76,000/- 
plus legal expenses can be treated as 
interest income in the hands of the 
assessee and so, the assessment for 
1944-45 should not be held up pend- 
ing further investigation.” 


: 4. After sometime the Assess- 
ing Officer made further enquiry into 
the information given by the Income- 
tax Officer, Erode and thereafter he 
came to believe that a sum of Rupees 
1,50,000/- had escaped assessment by 
reason of the omission of the assessee 
to disclose fully and truly all material 
facts necessary for his assessment for 
the assessment year 1944-45. He ac- 
cordingly issued a notice under Sec- 
tion 34 (1) (a) on March 9, 1953. In 
reply to that notice, the assessee filed 
a return similar to the one filed by him 
earlier. He denied having received 
Rs. 1,50,000/- secretly from the mort- 
gagor. The Income-tax Officer did not 
accept the plea of the assessee. He 
accordingly included an additional 
sum of Rs. 1,50,000/- to the income of 
the assessee earlier determined for the 
assessment year 1944-45 and taxed 
him on that basis. In appeal, the Ap- 
pellate Assistant Commissioner set 
aside the order of the Income-tax 
Officer and directed the Income-tax 
Officer to re-do the assessment after 
giving the assessee an opportunity to 
cross-examine the parties examined by 
the Income-tax Officer on the basis of 
whose statements he had come to the 
conclusion that a sum of Rs. 1,50,000/- 
had been secretly paid to the mort- 
fagee by the mortgagor. Thereafter 
the Income-tax Officer further inquir- 
ed into the matter; Pattayagar’s books 
of account were got produced to prove 
that an additional sum of Rs. 1,50,000/- 
had been paid to the assessee. Some 
witnesses were also examined in the 
presence of the assessee to prove that 
fact. After doing so, a fresh order of 
assessment was made on the assessee 
under Section 23 (3) read with Sec. 34. 
His order was affirmed by the Appel- 
late Assistant Commissioner as well as 
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by the Tribunal. At the instance of 
the assessee, the following three ques- 
tions were 
Court under Section 66 (1) of the 


“€(1). Whether . assessment under 
Section 34 was valid and proper? 


(2). Whether the Income-tax. off- l 


cer rightly acted in giving effect to 
the order of the Appellate. Assistant 
Commissioner setting aside the, assess- 
ment to re-do the same according to 
law after giving an opportunity to thé 
appellant to place all his cards before 
the Department? 

(3). Whether Rs. 1,50,000/- is tax- 
able as income of the year of ac- 
count?” one . 
- 5. The High Court answered 
the first two questions against the as- 
sessee and the third question against the 
Department. The legal representative 
of the assessee are challenging the 
High Court’s decision on the first two 
questions 
challenging the High Court’s decision 
on the third question. 

6. We shall first take up the 
assessee’s appeal. There is hardly any 
merit in that appeal: It was urged on 
behalf of the representatives: of the 
assessee that as, even when the origi- 
nal assessment proceedings for the 
relevant year were before the Income- 
tax Officer, he had before him the in- 
formation’ given by the Inconie-tax 
Officer, Erode, but- yet, he did not 
choose to act on that information, it 
was not open to him thereafter to in- 
itiate proceedings under Section 34. We 
are unable to accept. this contention. 
On the facts found by the Tribunal, it 
is established that the assessee’s father 
had clearly suppressed the receipt of 
Rs. 1,50,000/- from ‘the mortgagor. The 
assessee had a duty to disclose fully 
and truly all material facts necessary 
. for his assessment. Herein we are not 
dealing with a case coming under Sec- 
tion 34 (1) (b). All that we have to 
see is whether the requirements. of 
Section 34 (1) (a) are satisfied. This 
Court in Calcutta Discount Co.. Ltd. 
v. Income-tax Officer, Companies Dis- 
trict I. Calcutta, 41 ITR 191 = (AIR 
1961 SC 372), ruled that to confer 
jurisdiction on the Income-tax Officer 
to take action under Section 34 (1) (a) 
two conditions must be satisfied viz. 
(1) he has reason to believe that there 
was under-assessment and (2) that he 

ust have reason to believe that the 


submitted to the High 


and the Commissioner is- 


A.I. R. 


under-assessment has resulted from 
non-disclosure of material facts. On 


. the facts found, under-assessment is 


established and it is also established 
that! the under-assessment was due to 
non-discloure of material facts. There 


-can ‘be no doubt that at the time he 


issued notice under Section 34 (1) (a) 
on the basis of the’ material before 
him,' the Income-tax Officer could 
have formed the necessary belief. In 
the notice issued he says that he had 
formed that belief. In our opinion 
the requirements of Section 34 (1) (a) 
are fully satisfied. The fact that there 
was some vague information before 
the Income-tax Officer that the asses- 
see’si father had secretly received a 
sum'of Rs. 1,50,000/- from the mort- 
gagor was by itself not sufficient to 
bring to tax that amount particularly 
in view of the fact that the assessee 
had ‘stoutly denied that fact and the 
court records did not support that in-|- 
formation. It is true that the Income- 


-tax Officer could have made further 


enquiry into the matter but the fact 
that ‘he did not make any further en- 

quiry does not take the case out of Sec- 
tion :34 (1) (a) particularly when the 
assessee had failed to place truly and 
fully. all the material facts before him. 
The remark of the Income-tax Officer 
that “in any event this (the receipt of 
Rs. 1,50,000/-) should come. up for 


; consideration only in the assessment 


year: 1944-45 as only the excess over 
Rs. 2,76,000/- plus legal expenses can 
þe ‘treated as interest ‘income in the 
hands ‘of the assessee and so, the 


, assessment for 1944-45 should not be 


held .up pending further investigation’ 

in the order sheet does not amount to 
a decision taken by him. It may be 
noted that those remarks were not 
made in the order ‘assessing the income 
of the’ assessee. It must also be 
remembered that the Incometax Offi- 
cer, at the time he made those re- 
marks was not satisfied about the 
correctness of the information given 
by the. Income-tax Officer, Erode. 
Hence those remarks must be treated 
as casual observations and not a deci- 
sion taken on the basis of facts found. 


7. We see no substance in the 
contention that the Income-tax Offi- 
cer did not give effect to the order of 
the Appellate Assistant Commissioner 
when the latter asked him to reassess 
income of the assessee. The only 
ground on which the assessment order 


adi 
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was set aside by the Appellate Assis- 
tant Commissioner was that the asses- 
see had not been given a proper op- 
portunity to put farward his case. 
The Appellate Assistant Commissioner 
did not hold that the notice issued by 
the Income-tax Officer under S. 34 
(1) (a) was an invalid notice. ‘There- 
fore there was no need for the Income 
tax Officer Trichy to issue a fresh 
notice to the assesse2 under S: 34 (1) 
(a) as contended on behalf of tke as- 
sessee’s representatives. All thet the 
Income-tax Officer kad to do was to 
afford proper opportunity to the as- 
sessee to show, that in fact he hed not 
received the aforementioned sum of 
Rs. 1,50,000/-. That opportunity had 
been given. 


8. In view of our above con- 
clusion Civil Appeal No. 671 of 1967 
fails and the same is dismissed. 

9. Now comirg to the eppeal 
filed by the Commissioner of Income- 
tax, the High Court came to the con- 
clusion that the sum of Rs. 1,50,000/- 
received by the assessee durinz the 
relevant account year must be presum- 
ed to have been appropriated by the 
assessee towards the principal amount 
due to the mortgago> and hence the 
same cannot be considered as an income 
of the assessee during that year. The 
assessee was maintaining his accounts 
in accordance with what is known as 
Chetty system of accounts. The nate- 
rial on record shows that according to 


the Chetty system of accounts, the- 


creditor appropriates a receipt first 
towards the cost of litigation, then to- 
wards the principal amounts du2 and 
the balance towards the arrears of in- 
terest. The. High Ccurt was oi the 
view that the sum of Rs. 1,5C,000/- 
secretly received by the creditor must 
be deemed to have been kept in sus- 
pense. As the debtor had not given 
any direction about the appropria- 
tion of that amount it was open to 
the creditor to appropriate the same 
towards the principal amount and fur- 
ther he must be presumed to hare ap- 
propriated that amount’ towarcs the 
principal amount before S. 34 pro- 
ceedings were started against him 
firstly because of the system of accounts 
maintained by him and second- 
ly because every one must be-deemed 
to have acted in a manner least dis- 
advantageous to him In support of 
this conclusion reliarce was placed by 
the High Court on the decision of the 
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‘the debtor. 
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Judicial Committee In The Commis- 
sioner of Income-Tax, Bihar and 
Orissa v. Kameshwar Singh, (1933) 1 
ITR 94 = (AIR 1933 PC 108). In that 
case, nature of several receipts by the 
assessee came up for consideration. 
For our present purpose we need only 
to refer to two of them. One Damo- 
dar Das Burman owed to the assessee 
in the Fasli year 1332 Rs. 3,09,281/-. 
During the currency of the debt the 
debtor had made regular payments to 
the assessee over a number of years, 
the total of which paymenzs was not 
stated. Those payments were entered 
in the deposit register maintained by 
the assessee but no allocation thereof 
were made as between principal and 
interest, and no part of those payments 
were carried to the interest register 
maintained by the assessee. Consequ- 
ently no part of these . payments was 
subjected to tax until the Fasli year 
1331, in which year for the first time 
the Income-tax Officer came to know 
about the deposit register maintained 
by the assessee. In that year, the de- 
posit register showed a receipt of 
Rs. 38,091/- and on this the officer 
claimed and was paid tax on the foot- 
ing that it was attributable to interest 
and not toprincipal. Theresultis that 
against the total interest on the debt, 
viz. Rs. 3,09,281/~, no sums had been 
attributed by the assessee to interest 
out of the payments made to him by 
But the Income-tax Offi- 
cer had himself treated the sum of 
Rs. 38,091/- received in the year Fasli 
1331 as interest and taxed it accord- 
ingly. That left Rs. 2,71,190/- as the 
balance of the total interest on the . 
debt, - during its currency towards 
which balance the assessee made no 
attributions of interest out of the pay- 
ments received by him from the 
debtor during its currency.- No tax ac- 
cordingly had been paid in respect of 
any of these receipts other than on 
Rs. 38,091/-. Therefore tha question 
before the Court was how in those 
circumstances should the receipt of 
Rs, 2,78,000/- in the Fasli year 1332 
be treated. 

Dealing with that question the Judi- 
cial Committee observed: 


“Now, where interest is outstand- 
ing on a principal sum due and the 
creditor receives an open payment 
from the debtor without any appropria- 
tion of the payment as between capi- 
tal and interest, by either debtor or 
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ereditor, the presumption is that the 
payment is attributable in the first 
instance towards the outstanding in- 
This presumption is no 
doubt operative primarily in questions 
between debtor and creditor, but in 
their Lordships’ view, the Income-tax 
Officer, finding that the assessee 
received a payment from his debtor of 
Rs. 2,78,000/- in the year Fasli 1332 
and that the assessee had not up till 
then credited himself as having receiv- 
ed any interest or disclosed or account- 
ed for any interest receipts to the 
Revenue Authorities, was entitled in 
the circumstances totreat this sum of 
Rs. 2,78,000/- as applicable to the out- 
standing interest to the extent of 
Rs. 2,71,190/- and accordingly to treat 
the payment to that extent as income 
- (Contd on Col. 2) 


7. Hand-notes from Kumar Ganesh Singh 


11. The question for decision 
was whether as a result ofthe above 
settlement, it could besaid thatin the 
acccunt year the assessee had receiv- 
ed a sum of Rs. 6,09,571/- due to him 
as interest. The Judicial Committee 
came to the conclusion that the first 
six items mentioned above amounting 
to Rs. 20,74,973/- may perhaps reason- 
ably enough be regarded as the equi- 
valent of cash, but the seventh item of 
Rupees 17,34,596/- consisting of the 
debtor’s own promissory notes, was 
clearly not the equivalent of cash. A 
debtor who gives his creditor a pro- 
missory note for the sum he owes can 
in no sense be said to pay his credi- 
tor; he merely gives him a document 
or voucher of debt possessing certain 
Jegal attributes. The next. question was 
whether the receipt of Rs. 20,74,973/- 
can be said to include a receipt of 
jnterest of Rs. 6,09,571? The Judicial 
eo answered that question 
thus: ` 


“He (Counsel for the Crown) 
relied on the presumption already 


invoked in the case of Damo- 
dar Das Burman above, that a 
creditor is presumed to apply pay- 


A.L RB. 


of the assessee in the year of pay- 
ment.” 

10. From the facts noted above, 
it is clear that what presumption 
should be drawn in regard to appro- 
priation of an open payment depends 
on the circumstances of a case. Now 
we shall proceed to deal with the 
second receipt namely that from 
Kumar Ganesh Singh. In the Fasli 
year 1332 Kumar Ganesh Singh owed 
the assessee 32 lacs as principal and 
Rs. 6,09,571/- as interest, or a total 
of Rs. 38,09,571/- in all, in respect of 
an unsecured loan. In that vear the 


- assessee and his debtor entered into 


an arrangement whereby, as the Com- 
missioner stated “the assessee took 
over from the debtor in satisfaction of 
this amount the following items of 
property movable or immovable: 


1. The Kajora Colliery valued at ow Bs. 7,37,339/. 
2. Shares in different companies valued at e.. Rs. 94,125/. 
3. Bills received by the above brokers (i.e. Ganesh Singh’s firm) ... Rs  48,809/. 
4, Decree f ew. Rs. 1,42,594/. 
5. Transfer of loan to the Agra United Oo. we Rs. 10,00,000/. 
6. Pronotes and hand-notes (of third parties) ». Rs. 52,106/. 


Rs. 17,34,596/. 


eee Rs. 38,09,569/. 


eve 


ments received from his debtor to- 
wards the extinction of interest claims 
before capital claims. But the situa- 
tion which their Lordships are now 
considering differs materially from 
that which existed in the case of 
Damodar Das Burman. In that case, 
apart from other specialities there was 
no settlement, but merely an open 
payment to account. Here there was 
an arrangement effecting the whole 
indebtedness whereby certain assets 
were accepted in part satisfaction and 
promissory notes were taken for the 
balance. The basis of the presump- 
tion, namely, that it is to the credi- 
tor’s advantage to attribute payments 
to interest in the first place, leaving 
the interest-bearing capital outstand- 
ing, is gone. Moreover, if the ques- 
tion were one between Kumar Ganesh 
Singh and the assessee, i.e.. between 
debtor and the creditor, the assessee 
might up to the last moment appropri- 
ate the Rs. 20,74,973/- to capital ac- 


Their Lordships have also not omitt- 
ed to bear in mind the provisions of 
Ss. 60 and 61 of the Indian Contract 
Act, though these were not relied on 
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in argument as applicable to the case. 
In the result their Lordships are of 
opinion that having regard to the 
nature of the transaction, the assessee 
is entitled to say that he has accept- 
ed the first six items in discharge pro 
tanto of his debtor’s capital liability 
and that the capital debt now scands 
discharged to that extent. No pert of 
the sum of Rs. 20,74,973/- accordingly 
was received by the assessee as laxa- 
` ble income in the year of computa- 
tion.” 


12. Here again we notice that 
the conclusion drawn by the Judicial 


Committee depended on the facts and. 


circumstances before them. Though 
the factum of settlement of the debt 
was relied upon as one of the circums- 
tances, for finding out the meaniag of 
appropriation it was by no means a 
‘conclusive circumstance. Evicently 
their Lordships bore in mind the pos- 
sibility of the assessee not being able to 
realise the debts under the hand-notes. 
Under those circumstances it was ad- 
vantageous to the assessee to appro- 


priate the money value of the pro-- 


perties received towards the capital 
otherwise there was a possibility of 
his having to pay income-tax on a 
receipt which ultimately may not 
prove to be an income. It is mder 
those circumstances their Lordships 
observed: , 

“that in a question with the reve- 
nue the tax-payer is entitled to ap- 
propriate payments as between capital 
and interest in the manner leas: dis- 
advantageous to himself.” 


13. In our opinion the High 
Court was in error in thinking that 
the decision of the Judicial Committee 
in Kameshwar Singh’s case (supra) 
has laid down a firm rule that when- 
ever an assessee receives a payment 
and does not appropriate the same 
either towards the principal or in- 
terest, he must be deemed to have ap- 
propriated the same towards the prin- 
cipal. The decision in question, m our 
opinion, does not lay down the rule 
that whenever any amount is receiv- 
ed by a creditor which he has not 
specifically appropriated either to- 
wards the principal or the interest due 
to him, the taxing authorities should 
proceed on the basis of the presump- 
tion that it has been appropriated to- 


wards the principal. On the facts of 


that case it was clear that if was 
advantageous to the creditor _ tc ap- 
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propriate the receipt towards thel. 
principal. But turning to the facts of 
the present case the total amount due 
to the assessee was over 6 lakhs. Out 
of that the principal amount was lessi . 
than 3 lakhs. 
was for Rs. 
secretly received Rs. 1,50,000/-. H 
does not enter the same in his account 
books. Evidently he did not enter the 
same in his account-books with a view 
to evade tax. If he intended to ap- 
propriate that amount tcwards the 
principal, there was no need: for him 
not to enter that receipt in his ac~- 
counts. Obviously he appropriated 
the amount towards the interest due 
to him and that is why he did no 
enter that receipt in the accounts so 
as to facilitate evading payment of tax 
on that amount. The fact that the 
assessee was maintaining Chetty sys- 
tem of accounts is immaterial on the 
facts of the case. The system of main- 
taining accounts is wholly irrelevant 
because the receipt in question had not 
been entered in the account at all. 
Hence, in our opinion, the High Court 
erred in answering the third question 
against the Department. 

14. We accordingly allow Civil 
Appeal No. 365 of 1967 and answer 
the third question referred to the Higħ 
Court in favour of the Revenue name- 
ly that the receipt of Rs. 1,50,000/- is 
taxable as income of the year of ac- 















count. The assessee shall pay the 
costs of these appeals, hearing fee one 
set. 

Order accordingly. 





AIR 1971 SUPREME COURT 2079 
(V 58 C 430) 

(From Allahabad: AIR 1963 All 52) 
J. C. SHAH, C. J., K. S. HEGDE AND 
A. N. GROVER, JJ. 

Sardar Balwant Singh, Appellant 
v. Bishan Sahai Om Prakash and 
others, Respondents. 

Civil Appeal No. 
D/- 21-1-1971. 


Debt Laws — Displaced Persons 
{Debts Adjustment) Act (1951), S. 13 
— Although S. 13 does not permit. the 
claim against displaced person to be 
preferred in the application under that 


1200 of, 1967, 








section, the application containing 
joint claim both against the displaced 
BO/BO/A493/71/RGC/C vi 
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person and the non-displaced person 
‘should not be dismissed on that ac- 
count but -should be allowed: to be 
continued by allowing its amendment 
_ by deleting-name of displaced person. 
AIR 1963 All 52 Reversed. ` (Para 6) 


Mr. S. T. Desai, Sr. Advocate, 
(Mr. N. H. Hingorani, Advocate, with 
him), for Appellant; Mr. Bishan 
Narain, Sr. Advocate, (M/s. I. S. Sawh- 
` ney, N. N. Sharma, and K. K. Rai-~ 
zada, Advocates, with him), for Res- 
pondents Nos. 2 and 3. 

The ‘following Judgment of © the 
Court was delivered by 
_ GROVER, J.: This is an appeal by 
certificate from a judgment of tke 
Allehabad High Court. .- 

2. The appellant is a displaced 
person who was formerly doing busi- 
ness at Lyallpur, now in Pakistan, as 


a Banker, Commission Agent and clear- 


ing agent under the name and style of 
M/s Narain Singh Sunder Singh. Res- 
pondents 2 and 3 are residents of 
Amritsar. According to the appellant 
they carried on their business there 
under the name and style -of Messrs. 
Bishan Sahai Om Prakash who is res- 
pondent No. 1. The appellant had busi- 
ness dealings. with this firm previous 
` to the partition of the country. The 
claim of the appellant was that as a 
result of those dealings there was an 
outstanding balance of Rs. 39,414/6/6 
payable by the respondents to the ap- 
pellant together with interest at 6% 
per annum. 

3. On October 11, 1952 the ap- 
pellant, who resides at Mathura, filed 


an application in the court of 
. Civil Judge, Mathura, under sec- 
tion 13 of the Displaced Per- 
sons (Debts Adjustment) Act, 1951, 


hereinafter called the ‘Act’, for the 
recavery of the aforesaid amount. By 
a written statement filed on behalf 
of himself and respondent No. 1, res- 
pondent No. 2 inter alia, took up the 


plea that he was the sole proprietor 


of respondent No. 1 and he alone was 
_ doing business with the appellant. 
Respondent No. 3 had nothing to do 
with the firm. He made a counter- 
claim for a sum of Rs. 47,568/10/3 
against the appellant. It was asserted 
by him that he himself was a dis- 
placed person under the provisions of 
the Act and therefore the court had 
no jurisdiction to entertain the appli- 
cation under S. 13. Respondent No.3 
_ pleaded in his written statement that 


[Prs. 1-6] Balwant Singh v. Bishan Sahai (Grover J: 


: second was whether the 
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he was a resident of Bombay and was 
doing business there and that he had 
nothing ‘to do with respondent No. 1 
which: was the business name of res- 
pondent No. 2. . 


4.. The irial Court framed two 
preliminary issues. These were whe- 


‘ther respondent No. 2 was a displaced 


person and if so, was the ap- 
plication filed by the appellant 
maintainable under 13 of the Act. The . 
court afi 
Mathura had territorial jurisdiction 
to tryi the ‘petition. On February 4, 
1954 the Civil Judge, Mathura held (a) 
that the appellant was a displaced cre- 
ditor; i(b) that . respondents 1 and 3 
were not.-displaced: persons; (c) that 
respondent 3 was a partner of respon- 
dent 2; (d) that respondent 2 though ` 
residing at Amritsar and doing busi- 
ness there was a displaced person 
within the meaning of the Act; (e) 
that the application under S. 13 was 
not maintainable against respondent 
2; (£); since respondent 2 was a dis- 
placed person and -none of the res- 


-pondents lived or carried on business 


at Mathura so.the court. had no 
territorial jurisdiction to try the ap- 
plication and (g) as the application it- 
self was not maintainable it could not 
be returned for presentation to the 
proper court. 


5. The appellant filed an ap- 
peal to the Allahabad High Court. The 
High Court dismissed the appeal hold- 
ing inter alia, that respondent2 was a 
displaced: person; that the provisions 
of the Act did not permit the appel- 
lant to combine a claim against a dis- 
placed person with a claim against a 
non-displaced person in an application 
under!S. 13 and that the application 
was not maintainable and there was 
no question of its return for presenta- 
tion to a proper court. 


6. Learned counsel for the 
appellant sought to raise two points 
before; us. The first was whether the 
court at Mathura had jurisdiction to 
entertain the application so far as res- 


-pondent 3 -was concerned even though 


the finding of the courts below that 
respondent 2 was a displaced person be 
accepted as final. The second was, at 
any rate, the petition under S. 13 of 
the Act should not have been dismiss- 


-ed but should have been returned for 


presentation to a proper court. Sec- 


tion 13 of the Act reads: 
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_ “At any time within one year 
after the date on which this Act comes 
into force in any local area, any dis- 
placed creditor claiming a debt from 
any other person who is - not é dis- 
placed person may make an applica~ 
tion in such form as may be prescrib- 
ed, to the Tribunal within the local 
limits of whose jurisdiction he oz the 
respondent or, if there are more res- 
pondents than one, any of such res- 
pondents, actually and. voluntarily 
resides, or carries on business or per- 
sonally works for gain, together with 
a statement of the debt owing ta him 
with full particulars thereof.” ; 
During the course of arguments it 
was stated that the appellant was will- 
ing to have the name of respondents 1 
and 2 struck off and confine his claim 
only against respondent 3. After that 
is done there can be no doubt that 
the application would be maintain- 
able under S. 13 of the Act. The ap- 
pellant, who is a displaced creditor 
resides at Mathura and -once that 
requirement is satisfied the applica- 
tion could be instituted there so far 
as respondent 3 was concerned. In 
view of the prayer on behalf of the 
appellant that he be ellowed to amend 
the petition by striking off respon- 
dents 1 and 2 from the array of res- 
pondents we do not consider it neces- 
sary to decide any other point. We 
allow that prayer and permit the ap- 
pellant to make amenjments as above. 
We would like to make it clear that 
we are expressing na opinion as to 
the effect of the giving up of the 
aforesaid two respondents on the 
claim of the appellant so far as its 
merits are concerned. In other words 
it. will be open to respondent 3 to take 
up such defence as may be open ‘to 
him under the law. 

T. The appeal is arany 
allowed and the order of the 
Court is set aside. The case shall now 
go back to the court of the first inst- 
ance for disposal in accordance . with 
Jaw. Respondent 2 a-one shall b2 en- 
titled to costs in this court and in the 
High Court. - 


Appeal allowed. 
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State of Madras v. S. Padmanabhan (Prs. 6-7){Prs. 1-2] S. C. 2081 


AIR 1971 SUPREME COURT 2081 
(V 58 C 431) 


(From: Madras)* 


J. C. SHAH C. J., K. S. HEGDE 
AND A. N. GROVER, JJ. 


The State of Madras and another 
(In all the Appeals), Appellants v. S. 
Padmanabhan and others, Respon- 
dents. 

Civil Appeals Nos. it to 183 of 
1967, D/- 21-1-1971. 

Sales Tax — Tamil Nadu General 
Sales Tax Act.(1 of 1959), S. 17 — 
Notification under S. 17 when pro- 
mulgated on the very date of com- 
mencement of the Act is valid though 
it bears earlier date. (X-Ref: S. 53 (4) ). 
W. A. Nos. 354 to 360 of 1963, D/- 28- 
12-1964 (Mad), Reversed; AIR 1953 
SC 49, Distinguished. (Para 3) 

Fact that Government has taken 
the decision earlier to commencement 
of the Act to publish notification 
under S. 17 does not render it invalid 
when it was actually published and 
was to come into force on the very 
date of commencement of the Act. 

(Para 3) 
Chronological Fars 
(1953) AIR 1953 SC 49 (V40) = 

1953 SCR 905, Boppanna 
Venkateswaraloo v.  Supdt. 
Central Jail, Hyderabad State 4 

Mr. S. T. Desai, Sr. Advocate, 
(Mr. A. V. Rangam, Advocate with 
him), for Appellants (In all the Ap- 
peals); Mr. T. A. Ramachandran, Advo- 
cate, amicus curiae, for Respondents. 


“Qn all the Appeals). 


The following Judgment of the 
Court was delivered by i 

GROVER, J.: These appeals by 
special leave from a judgment of the 
Madras High Court involve the ques- 
tion of the validity of a notification 
No. 976 issued under the provisions of 
the Tamil Nadu General Sales Tax 
Act, 1959, hereinafter called the Act, 
which was to come into force on April. 
1, 1959. 

2. The respondents are dealers 
in fruits in the State of Tamil Nadu. 
Originally under the Madras General 
Sales Tax Act 1939 the sale of fruits 
was liable to tax. By means of a 
notification dated March 25, 1954 the 
sale of fruits among .other commodi- 


*(Writ Appeals Nos. 354 to 360 of 
1963, D/- 28-12-1964 — Mad.) 
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ties was exempted from payment of 
tax under S. 6 of that Act. The 1939 
Act was repealed and re-enacted 
by the Act which was published in the 
Official Gazette on March 18, 1959 but 
which was to come into force, as 
stated before, on April 1, 1959. On 
March 28, 1959 the Government pass- 
ed G. O. No. 976 which was as follows: 


“The Madras General Sales Tax 
Act, 1959, which will replace the 
Madras General Sales Tax Act 1939, 
will come into force from ist April 
1959. The Government have examin- 
ed the question of continuing or with- 
drawing the exemption from sales tax 
or the reductions in rates of sales tax 
so far granted under the Madras Gene- 
ral Sales Tax Act, 1939, and such of 
them as have been decided to be con- 
tinued from ist April 1959 are speci- 
fied in the notifications annexed to 
this order: 


2. The notifications 
this order will be published in the 
Fort St. George Gazette.. The Con- 
troller of Stationery and Printing, 
Madras, is requested to publish in the 
notification in the Fort St. George 
Gazette, dated the ist April 1959 with- 
out fail.” l i 
The notification itself may also be re- 
produced: : 

“In exercise of the powers con- 
ferred by Section 17 of the Madras 


annexed to 


General Sales Tax Act, 1959 (Madras ` 


Act 1 of 1959) and in supersession of 
all the notifications issued under S. 6 
of the Madras General Sales Tax Act, 
1939 (Madras Act IX of 1939) the 
Governor of Madras hereby makes the 
exemption in respect of the tax pay- 
able, under the’ said Madras General 
Sales Tax Act, 1959, on the sale or 
purehase of the goods or class of goods 
or by the class or persons or institu- 
tions in regard to the whole or part of 
their turnover specified in column (2) 
of the Schedule, below subject to the 
conditions and restrictions, if any, 
specified in the corresponding entry in 
column (3) thereof. 

This notification shall come into 
force on the Ist day of April 1959.” 
In the Schedule which contained the 
exemptions fresh fruit was not one of 
the items which was exempted from 
tax. In other words by virtue of this 
notification the respondents became 
liable to pay tax on the sale of fresh 
fruit with effect from April 1, 1959. 
It may be mentioned that the exemp- 


A.-L RB. 


tion with regard to fresh fruits was 
once again granted with effect from 
April 1, 1960. It was only during the 
assessment year 1959-60 that the res- 
pondents were liable to pay tax on 
the sale of fresh fruits under the pro- 
visions of the Act. It is unnecessary 
to refer to the course which the litiga- 
tion in the shape of writ petitions fil- 
ed by the respondent took in the 
High Court. It would be sufficient to 
mention that by the judgment under 
appeal the High Court struck down 
the notification No. 976 dated March 
28, 1959 which was to take effect from 
April 1, 1959. It was held that this 
notification had been issued before the 
Act came into force which amounted 
to an:exercise of power which did not 
exist on the date on which the noti- 
fication was promulgated. It was fur- 
ther held that ‘the respondents were 
entitled by reason of the saving pro- 
vision of S. 61 of the Act to invoke 
the exemption that had been granted 
under the earlier Act of 1939. 


3: Section 3 provides for the 
levy of taxes on sale or purchase of 
goods. Under the first proviso to sub- 


. section (1) of that section it was ex- 


pressly laid down that in case of goods 
specified therein which included fresh 
fruits the rate of tax would be 1% on 
the turnover of a dealer whose total 
turnover for a year was not less than 
Rs. 10,000/-. Under the second pro- 
viso the dealers dealing exclusively in 
one or more of the goods enumerated 
in the first proviso except foodgrains, 
rice products, wheat products and 
milk whose total turnover for a year 
was not more than 30,000/- were not 
to be'liable to pay tax under sub-sec- 
tion (1). Section 17 empowered the 
Government by notification to make 
an exemption or reduction in rate in 
respect of any tax payable under the 
Act. Now what the Government did 
was that it made an order on March 
28, 1959 in anticipation of the coming 
into force of the Act on April 1, 1959. 
It decided that a notification be publi- 
shed in the Fort St. George Gazette 
on April 1, 1959 declaring the exemp- 
tions -which would be granted under 
S. 17 of the Act in supersession of all 
the previous notifications issued under 
S. 6 of the Act of 1939. It is not dis- 
puted that the impugned notification 
was actually published in the Gazet- 
te on' April 1, 1959. On that date the 
Act had come into force. We are 


e 
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wholly unable to comprehend how the 
validity of the notification could be 
impugned when it was actually pro- 
mulgated on the date on which the 
Act came into force. The mere fact 
that it bore an earlier date was of no 
consequence. Section 53 (4) of the Act 
expressly provided: 


*(a) All rules made “under this 
Act shall be published in the Fort St. 
George Gazette, and unless, they are 
expressed to come into force on a par- 
ticular day shall come into force on 
the day on which they are so publish- 
ed. 


(b) All notifications issued under 
this Act shall, unless they are ex- 
pressed to come into force on a parti- 
cular day, come into force on the day 
on which they are published.” 

The notification in question was siated 
to come into force on April 1, 1959. 
Besides, it was published on that very 
day. Therefore, in. terms of clause (b) 
it came into force only on April 1, 
1959 and not earlier. No one has chal- 
lenged nor indeed it can be disputed 
that on April 1, 1959 a valid notifica- 
tion could be issued under section 17 
of the Act. For this reason alone the 
ae of the notification must be up- 
eld. 


4. On behalf of the respon- 
dents our attention has been invited 
to Boppanna Venkateswaraloo v. Sup- 
dt., Central Jail, Hyderabad State, 
(1953) SCR 905 = (AIR 1953 SC 49). 
The facts in that case were altogether 
different and have been discussed in 
the judgment of the High Court. We 
consider it wholly unnecessary to 
refer to them as the point which arose 
there about the validity of certain 
orders made under the Preventive 
Detention (Second Amendment) 

1952 was entirely of a different nature 
and is not apposite for the purpose of 
the present case. 


5. In the result the appeals are 
allowed and the decision of the High 
Court is hereby reversed. The writ 
petitions shall stand dismissed. In 
view of the entire circumstances the 
parties are left to bear their own costs. 


Appeals allowed. 


Act © 


R. W. S. S. of India v. Urion of India (Hegde J.) [Pr. 1] S. C. 2083 


AIR 1971 SUPREME COURT 2083 
(V 58 C 432) 


(From: Allahabad)* 


J. C. SHAH, C. J., K. S. HEGDE AND 
A. N. GROVER, JJ. 


The Reliable Water Supply Ser- 
vice of India (P) Ltd. Appellant v. The 
Tain of India and others, Respon- 

ents. 


Civil Appeal No. 1327 of 1967, D/- 
21-1-1971. 

(A) Arbitration Act (1940), S. 2 
(a)—Construction of arbitration agree- 
ment. 


Where an arbitration clause. pro- 
vided for mutually making good the 
loss or damage arising out of the exe- 
cution of the contract the sustainabi- 
lity of the claim for damages and the 
quantum. thereof was subject to arbitra- 
tion clause. F. A. F. O. No. 64/1963, 
D/- 4-3-1966 (All. High Court Luck- 
now Bench.), Affirmed. (Paras 4, 5) 


. (B) Civil P. C. (1903), S. 115 — 
High Court can convert an appeal into 
a revision when the Court whose 
order is appealed against has illegally 
exercised its jurisdiction. F. A. F. O. 
No. 64 of 1963, D/- 4-3-1966 (All. High 
Court, Lucknow Bench), Affirmed. 

(Para 6) 
M/s. S. N. Prasad, K. L. Saksena 
and R. B. Datar, Advocates, for Ap- : 
pellant; Dr. L. M. Singhvi, Sr. Advo- 
cate, (Mr. S. P. Nayar, Advecate, with 
him), for Respondents. 
The following Judgment of the 
Court was delivered by 


HEGDE, J.: The appellant is a 
company. It entered into a contract 
with the Union of India on Novem- 
ber 17, 1959 for fabrication of tank 
Shells at Kalai Kunda. The fabricated 
Shells were to be rolled through the 
tracks allotted by the Air Force au- 
thorities. After the manufacture of 
Shells, the appellant applied for per- 
mission to roll the Shells. The per- 
mission asked for was granted on 
March 24, 1960. The appellant was 
asked to roll those Shells through the 
airfield and the rolling was to be done 
on Sundays and Mondays which were 
not flying days. In pursuance of the 
said permission the appellant rolled 
some Shells on February 28, 1962. 


*(F. A. F. O. No. 64 of 1968, D/- 4-3- 
1966 — All — Luck.-Bench.) 
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While the Shells were being rolled, a 
shell hit a parked aircraft on the 


apron. The Air Force authorities 
assessed the damage caused to the 
plane at Rs. 51,414/-. Thereafter the 


appellant was called upon to pay the 
said amount. The appellant denied 
its liability to pay the amount de- 
manded. Then the authorities threat- 
ened the appellant that they would 
deduct the amount in question from 
its bills. The appellant protested 
against the threatened deduction. 
Thereafter the Union of India referr- 
ed the dispute to Col. J. S. Sandhu 
on August 13, 1962, negativing the 
contention of the appellant that the 
dispute in question does not fall 
within the scope of the agreement en- 
tered into by it with the Union of 
India. Soon thereafter the appellant 
moved the Court of Civil Judge, 
Lucknow under S. 5 of the Indian 
Arbitration Act, 1940 for revoking the 
reference to the arbitrator. 
court accepted that -application and 
ordered the revocation of the refer- 
ence. The Union of India took up the 
matter in appeal to the High Court of 
Allahabad. The appellant contested 
the appeal on various grounds. One 
of the grounds taken by him was that 
the appeal was not maintainable. The 


High Court accepted that contention 


but converted the appeal into a revi~ 
sion under S. 115 of the Code of Civil 
Pracedure. ide 
` the order of the “trial `- court holding 
that the reference was a valid one. 
Thereafter this appeal was brought 
after obtaining a certificate from the 
High Court. 


2. In support of tħe appeal, 
two contentions were advanced by the 
learned Counsel for the appellant viz. 
(1) that the dispute in question does 
` not fall within the scope of cl. (70) of 
the agreement and (2) that the High 
Court had no jurisdiction to convert 
the appeal into a revision under S. 115 
of the Code of Civil Procedure. 


3. The clauses in the agree- 
ment which are relevant for deciding 
the points arising in the appeal are 
Cles. 48 (c) and 70. Clause 48 (c) reads: 
contract and further, Contractor shall 


“Damage and Loss: 


(c) Save as provided above, the 
Contractor shall at his own expense 
reinstate and make good to the satis- 


The trial — 


The High Court set aside | 


faction of the G. E. or make compen- 
sation for any injury, loss or damage 
occasioned to any property or right 
whatever including property and right 
of Government (or agents, servants, or 
employees of Government) being in- 
jury, loss or damage arising out of or 
in any way in connection with the exe- 
cution or. purported execution of the 
contract and further, Contractor shall 
indemnify Government against all 
claims enforceable against Govern- 
ment:(or any agent, servant or em- 
ployee of Government) or which would 
be so: enforceable against Government 
were iGovernment a private person, in 
respect of such injury (including in- 
jury resulting in death), loss or damage 
to any person whomsoever or pro- 
perty; including all claims which may 
arise under the Workmen’s Compensa= 
tion Act or otherwise.” 


Clause 70 reads: 


_ “Arbitration. — Al disputes, be- 
tween the parties to the Contract 
(other than those for which the. deci- 
sion of the C. W. E. or any other 
person is by the Contract expressed to 
be final and conclusive) shall, after 
written notice by either party to the 
contract to the other of them be re- 
ferred tothe sole arbitration of an 
Engineer Officer to be appointed by 
the authority mentioned in the tender 
Documents.” f 


4. In support of the conten- 
tion that the dispute in question did 
not fall within the scope of Clause 70 
of the agreement, it was urged that 
the contract entered into by the appel- 


dant was with the President of India 


and that the damage, if any, caused to 
the aircraft was to the property of the 
Air Force and hence the same cannot 
be considered as causing any loss to 
the property of the Union Govern- 
ment. This is an untenable conten- 
tion. . The Government is the owner 
of the aircraft in question. The arm- 
ed forces of this country do not form 
a separate legal entity. The army is 
only one of the many departments of 
the Government. Hence the damage 
to the aircraft has resulted in loss to 
the Government of India. 

5. The second contention ad- 
vanced on behalf of the appellant is 
that the damage in question was not 
caused while carrying out the terms of 
the contract and therefore the same 
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does not fall within Clause 48 (c). This 
contention again cannot be accepted. 
From the facts set out above, about 
which there is no dispute, damage to 
the aircraft was caused while imple- 
menting the terms of the contract. We 
are clear in our opinion that the claim 
made by the Government falls with- 
in the scope of Clause 48 (c) and as 
there is a dispute between the par~ies 
about the sustainability of that claim 
as well as to the quantum of the boss 
caused, the dispute falls within the 
scope of Clause (70). This conclusion 
disposes of the first contention. 


6. Turning now to the second 
contention, in our opinion, the appli- 
cation under Section 5 of the Arbi- 
tration Act, 1940 was a misconceived 
application. The controversy in this 
case is whether the dispute in question 
is covered by the terms of the agree- 
ment. In other words the dispute is 
as to the existence of an agreement 
to refer disputes of the type with 
which we are concerned in this case, 
to arbitration. That being so, the case 
fell within the scope of Section 33 of 
the Arbitration Act and not Sec. 5. In 
view of the erroneous conclusion of 
the trial court that the Air Force is 
a legal entity different from the Union 
Government, it proceeded to take che 
view that the dispute in questior is 
not covered by Clause 48 (c) and 
hence did not come within the scope 
of Clause (70). The trial’ court was 
under the erroneous impression taat 
the controversy before it fell witain 
` the scope of Section 5 of the Arbitra- 
tion Act. We do not know what its 
conclusion would have been if it had 
taken the correct vievr of the law. 
The facts disclosed in the application 
did not confer jurisdiction upon it 
under Section 5. It did not consider 
the application under Section 33. 
Hence in our opinion it illegally exer- 
cised its jurisdiction under Section 5. 
Under those circumstances the High 
Court was right in converting the ap- 
peal into a revision. 


T. For the reasəns mentioned ` 


above this appeal fails and the same is 
dismissed with costs. 


Appeal dismiss ed. 





A. P. Chettiar v. State of Tamil Nadu 


[Prs. 5-7] S. C. 2085 


AIR 1971 SUPREME COURT 2085 
(V 58 C 433) 


J. C. SHAH, C. J., K. S. HEGDE 
AND A. N. GROVER, JJ. 
ie A. Periakaruppan Chettiar 
(Minor), Petitioner v. The State of 
Tamil Nadu and others, Respondents. 

Writ Petition No. 623 of 1970, D/- 
21-1-1971. 

(A) Constitution of India, Art. 14 
—Unequal treatment by hostile intent 
to reject candidature will not be light- 
ly presumed to be harboured by Selec- 
tion Committee of University. (X-Refə 
Evidence Act, Ss. 101-104). 

(Paras 2 & 3) 

Selection Committees affidavity 
denial of intent to circumvent Court’s 
order by hostility towards the candi- 
date will hold good despite the fact 
that candidate naturally could not 
possibly produce third party evidence 
to support his allegation of hostility 
shown by the Committee at his inter- 
view. (Paras 2 & 3) 

(B) Constitution of India, Arti- 
cle 14 — Where a selection Com- 
mittee examining candidates for ad- 
mission to Government-run Colleges 
of its own accord allots unequal values 
to items of merit-tests provided by the 
appointing State without allotting se- 
parate marks for the items, the 
selection has to be set aside as offend- 
ing equal opportunity of education. 
American Jurisprudence Volume 15 
page 485, footnote 20 and -AIR 1964 
Mysore 132, followed. 

(Paras 8 & 9} 


The reason is that Selection Com- 
mittee has no discretionary power to 
alter the ` normal presumption that 
where items of test provided by ap- 
pointing State have not been shown 
to carry unequal value, all the items 
are equal tests, and consequenily carry 
equal merit-marks. 

(Paras 8 & 9) 

Cases Referred: Chronological Paras 
(1964) AIR 1964 Mys 132 (V £1) 
= ILR (1963) Mys 1029, D. G. 
.Viswanath v. Chief Secretary 

of Mysore 7, 8 


M/s. K. ‘K. Venugopal and R. 
Gopalakrishnan, Advocates, for Peti- 
tioner; Mr. S. Govind Swaminathan, 
Advocate-General for the State of 
Tamil Nadu, M/s. S. Mohan and A, V. 
Rangam, Advocates, with him), for 
Nos. 1 to 5 Respondents. 
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The following Judgment of the 
Court was delivered by 


HEGDE, J.: This is an unfortu- 
nate case. The petitioner, a bright 
young student is approaching this 
Court for the second time, to seek jus- 
tice. He had a brilliant academic career. 
He secured high marks in all the exa- 
minations in which he appeared. In 
the Pre-University Examination, he 
secured First class with Grade D 
plus in Physics and Chemistry and A 
plus in Biology. He stood 4th in his 
college. Grade D plus represents 85 
to 99 per cent marks and A plus 65 to 
75 per cent. marks. He applied for 
admission for a seat in one of the medi- 
cal colleges in the State of Tamil 
Nadu. He was called for interview but 
was not selected as he is said to have 
secured low marks in the interview. 
He challenged before this Court the 
selections made on various grounds in 
Writ Petition No. 285 of 1970. That 
petition was heard along with another 
petition and those petitions were al- 
lowed on September 23, 1970. In that 
petition the petitioner had alleged that 
tke selections made were illegal for 
various reasons. He had also alleged 
that the selections were manipulated 
by the Government. This Court came 
to the conclusion that the allegations 
of mala fide had not been established 
but yet the selections were held to be 
invalid for the reasons mentioned in 
our order dated 23rd September, 1970. 
Despite coming to the conclusion that 
the selections made were invalid, we 
did not strike down the selections in 
view of the fact that the selected can- 
didates had not been made parties to 
those petitions. We directed the State 

of Tamil Nadu to immediately consti- 
~ tute a separate expert committee con- 
sisting of eminent medical practi- 
tioners (after excluding all those who 
were the members of the previous 
committee) for making selections to 
the 24 unfilled seats. We further 
ordered: 

“The selection shall be made on 
Statewise basis. The committee shall 
interview only the candidates who are 
shown in the waiting list, the persons 
who unsuccessfully moved the High 
Court of Madras and the two peti- 
tioners before this Court. They shall 


allot separate marks under the five- 


heads mentioned in the rule. The 
committee shall take into considera- 
tion only matters laid down in the 


A.I. R. 


rule exclude from consideration all ir- 
relevant matters and thereafter pre- 
pare a gradation list to fill up the 24 
seats mentioned earlier.” 


2. In pursuance of tħe above 
direction, the State of Tamil Nadu 
constituted a selection committee and 
the selection committee has selected 24 
students for being admitted into one 
or the other medical colleges run by 
the Government of Tamil Nadu but 
the petitioner has not been selected. 
Thereafter the petitioner has come up 
with this writ petition challenging the 
validity of the selections made. The 
main contention taken by him in his 
writ petition is that in view of the 
widespread publicity given to our pre- 
vious judgment by the newspapers 
and the radio, there had been a wide- 
spread discontent and criticism in re- 
gard to the prevailing system of inter- 
views. 


That widespread publicity affected 
very much the prestige of the State 
Government of Tamil Nadu and there- 
fore the Government of Tamil Nadu 
was particular to see that the peti- 
tioner was not selected. 


He sought to establish this plea 
primarily on the basis of three cir-! 
cumstances namely (1) that during the 
interview the members of the selec- 
tion committee showed open hostility 
towards him; (2) that despite the order 
of this Court, the selection committee 
called for interview several persons in 
addition to those directed to be inter- 
viewed by this Court and it is only after 
he moved this Court to take action 
against the committee for disobeying 
the orders of this Court, the com- 
mittee refrained from interviewing 
the candidates other than those direct- 
ed to be interviewed by this Court and 
(3) the selection committee has deli- 
berately contravened the directions of 
this Court. 

3. The members of the selec- 
tion committee have denied the alle- 
gation that they had exhibited any 
hostility towards the petitioner during 
the interview. On the question as to 
what happened during the interview, 
we have only the version of the peti- 
tioner on the one side and of the 
members of the committee on the 
other. On the basis of the material 
before us it cannot be said that the 
aliegations made by the petitioner are 
established. The charge of mala fide 
is a serious charge and the same has 
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to be established by satisfactory əvi- 
dence. The fact that the petiticner 
could not get any outside evidence to 
establish what happened at the time 
of the interview cannot shift the tur- 
den that is on him to prove his allega- 
tions. 

4. It is true that at one stage, 
the selection committee called for 
interview several candidates other than 
those asked to be interviewed by this 
Court. When those persons were call- 
ed for interview, the petitioner aporo- 
ached this Court to restrain the selec- 
tion committee .from interviewing 
those persons. This Court declined to 
go into that matter at that stage. 
_ Thereafter the State of Tamil Nadu 
moved this Court for clarification of 
our order. We rejected that applica- 
tion as in our view the order did not 


require any clarification. Thereafter 
the selection commi-tee refrained 
from interviewing the. candidates 


whom it had called for interview in 
addition to those whom this Court 
asked the selection committee to inzer- 
view. The members cf the seleczion 
committee say that they did not clear- 
ly understand the score of our judg- 
ment and it is in those circumstances 


they called for interview some candi- . 


dates whom they ultimately did not 
interview. Though this explanation is 
not very satisfactory but from hat 
circumstance alone, we cannot come 
to the conclusion that. the seleczion 
committee had any ulterior purpos? im 
calling a large number of candidates 
for interview. 

5. So far as the illegalities said 
to have been committed during the 
interview are concerned, we shall se- 
parately deal with them. But those 
illegalities do not establish either by 
themselves or even, when considered 
along with the circumstances mention- 
ed above the plea of mala fide. 

6. This takes us to the illega- 
lities alleged to have been commi-ted 
by the selection comm:ttee. As men- 
tioned in our earlier ; 
selection committee wəre directec _to 
interview the candidates under five 
different heads viz.- 

1. Sports or National Cadet Corps 
activities; k 
9. Extra Curricular special ser- 
vices; ; ; 
3. General Physical condition and 
endurance; 

4. General ability; and 
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judgment, the - 


[Prs. 3-8] 


5. Aptitude. 

7. The Government allocated 
75 marks for interview but it did not. 
prescribe separate marks for the separ- 
ate heads. In the previous writ 
petition, it was contended that the in- 
terview was invalid inasmuch as the 
Government did not prescribe sepa- 
rate marks for separate heads. We re- | 
jected that contention with these 
observations. 


“It is true that the rule did not 
prescribe separate marks for separate 
heads. But that in our opinion did 
not permit the selection committee to 
allot marks as it pleased. Each one of 
the tests prescribed had its own im- 
portance. As observed at foot-note 20 
at p. 485 of American Jurisprudence 
Vol. 15 that the interviewers need not 
record precise questions and answers 
when oral tests are used to appraise 
personality traits; it is sufficient if the 
examiner’s findings are recorded on 
the appraisal sheet according to the 
personal qualifications itemised for 
measure. A contention similar to 
those advanced by the petitioners came 
up for consideration béfore the Mysore 
High Court in D. G. Viswanath v. 
Chief Secretary of Mysore, AIR 1964 
te 132. There the Court observed 
thus: 


“It is true that Annexure IV does 
not specifically mention the marks 
allotted for each head. But from that 
circumstance it cannot be held that 
the Government had conferred an un- 
guided power on the Ccmmittees. In 
the absence of specific allocation of 
marks for each head, it must be pre- 
sumed that the Government consider- 
ed that each of the heads mentioned in 
Annexure IV as being equal in im- 
portance to any other. In other words 
we have to infer that the intention of 
the Government was that each one of 
those heads should earry 1/5th of the 
“Interview” marks.” 


S. C. 2087 


8. It is clear from our judg- 
ment that we quoted the decision in 
Viswanath’s case, AIR 1964 Mys 132 
(supra) with approval. But yet when 
the impugned selections were made, 
the selection committee allotted marks 
to the various heads according to their 
own discretion. It was admitted be- 
fore us at the hearing that the selec- 
tion committee distributed the 75 in- 
terview marks among the five heads 
mentioned above according to its own 
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discretion. For some heads, 10 marks 
were allotted and for others 25 marks. 
|The procedure adopted by the selec- 
tion committee clearly contravened 
our judgment in the earlier writ peti- 
tion. There is no substance in the plea 
advanced on behalf of the selection 
committee that in the operative por- 
_ |tion of our order, we did not direct 
the selection committee that each one 
of the heads should carry 1/5th of the 
“interview” marks. The selection 
committee was. not the rule making 
authority. The interview rules were 
made by the Government. The Gov- 
ernment alone could have distributed 
the marks amongst the various heads. 
In the absence of such a distribution, 
as mentioned by us in our earlier 
judgment, it should be deemed that 
each one of those heads carried equal 
marks. There can be no doubt that 
the procedure adopted by the selection 
committee is likely to have affected 
the result of the interview. 


9. As seen earlier, one of the 
heads under which the interviewers 
were asked to interview is “Sports or 
National Cadet Corps activities”. It is 
not Sports and National Cadet Corps 
activities. The requirement is either 
Sports or National Cadet Crops activi- 
ties. . Admittedly the petitioner pro- 
duced a “A” certificate to show that he 
had the National Cadet Crops training. 
But yet he was given only five marks 
out of the 10 marks allotted for that 
head by the selection committee. The 
petitioner’s complaint is that the selec- 


tion committee had no right to cut. 


down the marks to which he was en- 
titled to. We called upon the selec- 
tion committee to disclose the basis on 
which the marks were given for 
National Cadet Corps activities. In 
response to that direction, the Chair- 
man of the Selection Committee filed 
an affidavit on December 28, 1970. In 
Paragraph 4 of his affidavit he depos- 
ed thus:. 


“Likewise in the National Cadet” 


Corps also, there are various grades 
and the candidate may have joined in 
N. C. C. in school or college for one 
year or 2 years or more; (ii) passed 
examinations and attained certificates 
and stripes. The grades are certifi- 
cate A, Part I, lowest in ranks then 
Part II, Certificate B, Certificate C 
being the highest. Some candidates 
may in addition have attained promo- 


A.LR. 
tions as Lance Corporal, Sergeant or 
Under Officer. Marks were allotted 


according to the grades as shown by 
various certificates.” 


10. In the reply affidavit filed 
by. one Ramanathan, a relation of the 
petitioner (the petitioner is a minor), 
it was averred as follows (in Para- 
graphs 5 and 6 of the affidavit): 


“I state the averments in Para 4 
of the supplemental counter affidavit 
are misleading and do not attempt to 
place before this Honourable Court 
the entire facts. The N. Œ. CG. is 
divided into two Divisions, namely, 
Junior Division and Senior Division. 
The Junior Division N. C. C. is con- 
ducted only in the High Schools, - 
while the Senior Division N. C. C. only 
in the colleges. The ‘A’ Certificate is 
issued to the Junior Division N. C. C. 
Cadets who pass the ‘A’ Certificate 
Examination, while the ‘B’ and ‘C’ 
Certificates are issued to the Senior 
Division N. C. C. Cadets who pass the 
B and. ‘C’ Certificate Examinations 
respectively held in the Colleges for 
the Senior Division. As such, a High 
School student would be eligible to 
obtain only ari ‘A’ Certificate and not 
the ‘B’ and ‘C Certificates. 

_ 6. The students who appeared for 
the selection to the Medical course for 
the year 1970-71 could not have ob- 
tained a ‘B’ or a °C’ Certificate for the 
reason that N. C. C. was discontinued 
in the State of Tamil Nadu in all 
Schools and Colleges in Jan. 1968. In 
the Anglo Indian Schools, the school 
year ends in December, while in the 
rest of the schools the school year 
is from June-April. The students 
studying in the High Schools other 
than Anglo-Indian Schools during the 
year 1967-68 would, therefore, not 
have obtained even an ‘A’. Certificate, 
as the _ Certificate is issued after 
undergoing training for a period of 
a year and then passing the exami- 
nation. The petitioner obtained such 


> certificate in January, 1968, for the 


. C. C. Course of a year in regard 
to which he wrote his examination in 
October, 1967. The students studying 
in the schools other than the Anglo- 
Indian Schools would, therefore, have 
not been able to obtain even an ‘A’ 
Certificate for the year 1967-68, since 
the N. C. C. was discontinued in the 
middle of their academic year. N. C. C. 


-was resumed in the State of Tamil 


Nadu only in November 1969; and as 
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such students studying in the scrools 
and colleges in the State of Tamil 
Nadu would not have been able t> get 
the ‘A’ ‘B’ or ‘C’ Certificate in the 
Schools and Colleges during the aca- 
demic year 1968-69 or 1969-70. The 
petitioner, therefore, submits that 
none among the students who apear- 
ed for the selection to the Medical 
Course for the year 1970-71 could 
have obtained the ‘B”’ or ‘C’ Certifi- 
cates, the ‘A’ Certificate, therefore, 
-was in effect the highest certizicate 
that a candidate appearing for selec- 
tion for the Medical Course foz the 
year 1970-71 could possibly obtain. 
Even this certificate would noz be 
available to the students passing cut of 
the schools other than the Anglo-In- 
dian Schools and who appeared for 
this selection for the Medical Course 
1970-71. It is a matter of easy veri- 
fication as to who among the 24 se- 
lected candidates or the 114 candi- 
dates eligible for the selection for 
these 24 seats in fact possessed the 
N. C. C. ‘A’ Certificate or even the 
‘B’ and ‘C’ certificates.” 

11. No reply was made to the 
allegations quoted above. Nor was 
the learned Advocate General of Tamil 
Nadu able to controvert those allega- 
` tions. Under those circumstances we 
must hold that selection committee 
had proceeded on a wholly wrong pre- 
mises while granting marks under the 
head “National Cadet Corps activi- 
ties.” 


12. For the reasons ment_oned 
above we hold that the selections 
made are vitiated and as such they 
cannot be sustained. We were ib- 
formed that the 24 students whose 
selections are impugned in the present 


writ petition have already joinec one - 


or the other medical college -in the 
State of Tamil Nadu and they have 
been attending classes for over a 
month. In view of the hardship that 
may be caused to those innocent. stu- 
dents, by the order that we proposed 
to make, we asked the Advocate 
General of Tamil Nadu on January, 4, 
1971, when the petition came up for 
hearing, to see if he could persuade 
the Government of Tamil Nadu to ad- 
mit the petitioner in any one of the 
medical colleges in Tamil Nadu and 
thus avoid the unpleasant conse- 
quence. For that purpose we adjcurn- 
ed the petition to the ‘7th of this 
month. When the matter was taken 
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up on that date, the learned Advocate 
General informed us that the Govern- 
ment was unable to accept our sug- 
gestion. That day the hearing of the 
case was completed. Bearing in mind 
the serious consequences, that our order 
is likely to have on those 24 students, 
we again asked the Advocate-General 


“to explain to the Government the hard- 


ship that is likely to be caused to the 
selected students for no fault of their 
own and inform us the decision of the 
Government before the 14th of this 
month. The Government’s reaction was 
not favourable. Hence there is no 
alternative before us but to allow the 
the writ petition, quash the impugned 
selections and direct the State of Tamil 
Nadu to appoint a fresh selection com- 
mittee for making selections in accord- 
ance with our order dated September 
23, 1970. The State of Tamil Nadu shall 
pay the costs of the petitioner. in this 
writ petition, 


| 


ud 


Petition Allowed. 
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(V 58 C 434) 
(From: Allahabad)* 


J. C. SHAH, C. J., K. S. HEGDE 


AND A. N. GROVER, JJ. 
- My/s. Raghunandan Prasad Mohan 
Lal, Appellant v. The State of U. P. 
and others, Respondents. 


Civil Appeal No. 914 of 1967, D/- 
21-1-1971. 

(A) Sales Tax — U. P. Sales Tax 
Act (15 of 1948), S. 3 — Notification 
No. ST-909/X dated 31-3-1956 issued 
under Section 3 which was declared 
invalid by High Court is in force as it 
is subsequently revived by Section 3 
(1) of U. P. Sales Tax (Validation) Act 
(15 of 1958). (X-Ref:- Sales Tax — 
U. P. Sales Tax (Validation) Act (15 of 
1958). ) Civil Mise. Writ No. 2486 of 
1961 D/- 19-4-1967 (Al), Affirmed. , 

(Paras 7, 8) 

(B) Sales Tax —U. P. Sales Tax 
Act (15 of 1948), S. 3A — Notification 
No. ST-6069/X-1097-56 dated 30-9- 
1956, issued under Section 3-A is not 
in force as it has been declared invalid 
by High Court and has not been re- 
vived by the U. P. Sales Tax (Valida- 


*(C. M. Writ No. 2486 of 1961 D/- 19-4- 
1967—All.) 
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tion) Aet (15 of 1958). Civil Misc. 
Writ No. 2486 of 1961 D/- 19-4-1967 
(All), Affirmed. (Paras 7, 8) 


Cases Referred: Chronological Paras 


(1963) AIR 1963 SC 1207 (V 50) 
= (1963) 2 Supp SCR 459, M/s. 
New India Mills Ltd v. Commr. 
of Sales Tax Bihar 


Mr. S. V. Gupte, Senior Advocate, 
(Mr. P. N. Tiwari, Advocate and M/s. 
J. B. Dadachanji, O. C. Mathur and 
Ravinder Narain, Advocates of M/s. 
J. B. Dadachanji and Co., with him), 
for Appellant; Mr. S. C. Manchanda, 
Serior Advocate, (Mr. O. P. Rana, 
Advocate, with him), for Respondents. 


The following Judgment of the 
Court was delivered by 


HEGDE, J.: This is an assessee’s 
appeal by certificate, arising from a 
writ petition filed by the appellant in 
the High Court of Allahabad. The ap- 
pellant is a partnership firm carrying 
on business of manufacturing flour 
ete. The dispute in this case relates 
to the sales tax levy on the appellant 
for four different periods viz. from (1) 
1-4-1956 to 30-9-56; (2) 1-10-1956 to 
31-3-1957; (3) 1-4-57 to 31-3-58 and 
(4) 1-4-58 to 31-3-59. 


2. In the writ petition the 
assessee challenged the validity of 2 
notifications issued by the Government 
of U. P. The first of those notifica- 
tions was published’ as Notification 
No. ST-909/K dated March 31, 1956 
and the second was published as Noti- 
fication No. ST-6069/X-1097-57 dated 
September 30, 1956. The High Court 
came to the conclusion that though the 
first notification was struck down by 
that Court earlier, it has’ now been 
revalidated by U. P. Sales Tax (Vali- 
dation) Act, 1958 and hence the vali- 
dity of that notification is not open to 
challenge. It upheld the contention 
of the appellant that the second noti- 
fication No. ST-6069/X-1097-57 dated 
September 30, 1956 is invalid. But in 
view of its conclusion that the first 
notification has been properly revali- 
dated, it held that the appellant was 
not entitled to any relief. it accord- 
ingly dismissed the writ petition. 

3. The U. P. Sales Tax Act 
came into force on April 1, 1948. On 
June 7, 1948, the Province of U. P. 
issued notification No. ST-119/X-928 
under S. 4 of that Act exempting Atta, 
Maida, Sooji and bran and all cereals 
from payment of sales tax with. effect 
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from April 1, 1948. Thereafter the 
Parliament passed the Essential Goods 
(Declaration and Regulation) of Tax 
on Sales and Purchase in order to give 
effect to Art. 286 (3) of the Constitu- 
tion. That Act declared cereals, Atta, 
Maida, Sooji and Bran as essential 
goods. In view of that Act no law of 
a State Legislature imposing levy or 
authorising imposition of tax on sale 
or purchase of essential goods could 
take effect without the prior assent of 
the President. The U. P. Sales Tax 
(Amendment) Ordinance No. 9 of 1956 
was promulgated with the prior assent 
of the President authorising the State 
Government to impose sales tax on 
essential goods from April 1, 1956. 
Thereafter the State Government issu- 
ed Notification No. ST-909/X dated 
March 31, 1956 under Section 3 of the 
U. P. Sales Tax Act, 1948 imposing 
sales tax of six pies per rupee on 
sales ‘of Atta, Maida and Sooji. That 
notification was to take effect from 
April 1, 1956. As a result of that noti- 
fication exemption given to Atta. 
Maida and Sooji under notification 
No. 911/X dated March 31, 1956 was 
withdrawn. The above ordinance was 
replaced by an Act of U. P. Legisla- 
ture (Act 19/56). That Act was known 
as U.' P. Sales Tax (Amendment) Act, 
1956. It was published in the U. P. 
Gazette extraordinary dated May 28, 
1956.. On September 11, 1956, Arti- 
cle 286 of the Constitution was amend- 
ed thereby taking away the require- 
ment: of obtaining the prior assent of 
the President.. On September 30, 
1956 the U. P. Government issued 
notification “No. ST-6069/X-1097-56. 
dated. September 30, 1956 imposing 
single point tax on Atta, Maida and 
Sooji, with effect from October 1, 1956. 
That notification was purported to 
have been issued under Section 3-A 
of the U. P. Sales Tax Act, 1948. On 
January 5, 1957 the Central Act 
No. 52 of 1952 was replaced by Cen- 
tral Sales Tax Act. U. P. Act 19 of 
1956 referred to earlier was declared 
ultra vires the Constitution by the 
High Court of Allahabad on May 9, 
1957. That Act and the notifications 
issued on March 31, 1956 were 
attempted to be validated by U. P. 
Sales: Tax Act (Validation) Amend- 
ment: Act, 1957 (Act No. 24 of 1957) 
which was published in the U. P. 
Gazette on September 3, 1957 after 
obtaining the assent of the President 
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on August 31, 1957. That Act again 
was declared ultra vires the Constitu- 
tion by the Allahabad High Court. 
Thereafter the U. P. Sales Tax | Vali- 
dation) Act, 1958 (U. P. Act 15 of 1958) 
was enacted. It received the essent 
of the President on May 3, 1953. It 
was published in the U. P. Gazette on 
May 6, 1958. It was given retrospec- 
tive effect as from March 31, 1956. 
The validity of Act 15 of 1953 has 
been upheld both by the Allahabad 
High Court as well as by this Court. 
This in short is the history cf the 
legislations with which we are con- 
cerned in this case. 


4. In this Court Mr. 
Gupte, learned Counsel for the eppel- 
lant challenged the validity of Notifi- 
cation 909/X dated March 31, 1956. 
That Notification reads: 

“In exercise of che powers con- 
ferred by the second proviso to sub- 
sec. (1) of S. 3 of the P. Sales 
Tax Act, 1948, as amended from time 
to time and in supersession of all pre- 
vious notifications on the subject, the 
Governor of Uttar Pradesh is hereby 
pleased: to order that with effect from 
April 1, 1956, the rate of tax on the 
turnover in respect of the goods speci- 
fied in the List below shall be six: pies 
per rupee at all points of sale. 

LIST 

1. Food-grains including 
-and pulses. — . 

2. Atta, Maida and Suji.” 

5. As mentioned earlier this 
notification has been validatec by 
Section 3 (1) of the 1J. P. Act 15 of 
1958 


cereals 


Section 3 (1) of that Act reads: 


“Notwithstanding any judgment, 
decree or order of any Court, the noti- 
fications specified in Part A, Pert B 
and Part C of the Schedule shell be 
deemed to have been issued in xer- 
cise of the powers conferred respec- 
tively by Section 3, Section 3-4 and 
Section 4 of the U. P. Sales Tax Act 
1948, as if the said sections were in 
force on the date on which the notifi- 
cations were issued in the form in 
which they’ were in force immediately 
before the commencement of this Act 
and all the said notifications shell be 
valid and shall be deemed always to 
have been valid and shall continue in 
force until amended, varied or rescind- 
ed by any notification issued under 
any of the said sections.” 
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6. -Item1 of Part A ofthe 
Schedule mentions Notification No. 
F. D. (A & ST) Notification No. ST- 
909/X, dated March 31, 1956. It is 
clear from Section 3 (1) quoted above 
that this notification was revived and 
was given retrospective effect and that 
section further says that the same 
shall be in force “until amended, 
varied or rescinded by any notification 
issued under any of the said sec- 
tions.” But curiously enough Item 1 
of Part A of the Schedule reads: 

“F. D. (A & ST) Notification No. 
ST-909/X, dated March 31, 1956 sub- 
ject to its supersession by F. D. 
(A & ST) Notifications No. ST-6068/X- 
1097-56, dated September 30, 1956 and 
No. ST-6069/X-1097-56, dated Septem- 
ber 30, 1956.” f 


7. One cannot understand how 
a notification can be revived subject 
to its supersession by some other noti- 
fication. Obviously reference to 
supersession of the Notification ST- 
909/X, dated March 31, 1956 is wholly 
inconsistent with the language of S. 3 
(1) of the U. P. Act 15 of 1958. -It 
appears to be an error that has crept 
into the Act. As the intention of the 
legislature is clear from the language 
of the provisions referred to earlier 
we must hold that notification No. ST/ 
909/X, dated March 31, 1956 is reviv- 
ed with retrospective effect. Further, 
as seen earlier, notification No. ST- 
has already been 
struck down by the High Court as in- 
valid. The same has not been reviv- 


ed by the Validation Act. Hence it 
does not exist in law. 
8. For the reasons mentioned 


above we are in agreement with the 
High Court that Notification ST-909/X, 
dated March 31, 1956 is in force. 


9. The next contention taken 
by Mr. Gupte was that Notification 
ST/6068/X-1097-56 dated Sep. 30, 
1956 imposes excise duty and not sales 
tax and therefore the same is invalid. 
This question does not appear to have 
been argued before the High Court. 
Hence it is not advisable for us to go 
into that question though from a read- 
ing of the Notification it is not possi- 
ble to accede to the contention of Mr. 
Gupte that the levy in question is an 
excise duty and not sales tax. 

10. The only other contention 
advanced on behalf of the appellant is 
that sales tax has been levied on some 
permit sales and the same was imper- 
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missible in law. He tried to base his 
argument on this part of the case on 
the decision of this Court in M/s. New 
India Sugar Mills Ltd. v. Commr. of 
Sales Tax, Bihar, (1963) Supp 2 SCR 
459 = (AIR 1963 SC 1207). The con- 
tention that a portion of the turnover 
related to sales of controlled articles 
appears to have been taken before the 
High Court at a late stage; yet the 
High Court permitted the appellant to 
place material before it to satisfy the 
Court that the relevant transactions 
cannot be considered as sales. From 
the affidavit filed by the assessee, it 
is not possible to conclude that the 
transactions in question are not 
“sales.” The affidavit does not speak 
of any control over the sales. It mere- 
ly refers to certain controls over pur- 
chases. On the material before us it is 
not possible to hold that any of those 
transactions are ‘not “sales.” 

11. In the result this appeal 
fails and the same is dismissed. In 
the circumstances of the case, we 
direct the parties to bear their own 
costs. It may be noted that the appel- 
lant has been assessed on the basis of 
Notification No. © ST-6069/X/1097-57, 
dated September 30, 
words sales tax has been levied on 
him at 3 pies per rupee and not 6 pies 
per rupee as prescribed in Notification 
909/X, dated March 30, 1956. In the 


circumstances of the case the counsel’ 
for the Government’ has-- agreed that. 


the Government will not proceed to 
reopen the assessment and assess on 
the basis of Notification No. 909/X, 
dated March 31, 1956. ` 

Appeal dismissed. 
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1956. In. other. 


A. I. A 
considering the competing claims of 
two parties claiming: under two 
separate agreements of sale and when 
it is upholding the truth of the execu- 
tion of both the agreements, no error 
is committed by the Court in bolding 
that one of the contracts was contin: 
gent and that it would take effect only. 
in case the transaction of sale in pur- 
suance of the other agreement is no? 
completed even if there is no pleading 
to that effect by any party. 


(Para 14) 
Mr. T. N. Subramania Ayyar, 
Senior Advocate, (Mr. Vishnu Baha- 


dur Saharya and Miss . Yougindra 
Khushalani, Advocates with him), for 
Appellant; Mr. A. R. Somnath Iyer, 
Senior Advocate (M/s. N. Sudhakaran, 
K. N.| Bhat and M. R. K. Pillai, Advo- 
cates with him), for Respondent No. 1. 
The following Judgment of the 
Court was delivered by 
VAIDIALINGAM, J.: This appeal 
by the plaintiff, on certificate, is 
directed against the decree and judg- 
ment dated January 14, 1965 of the 
Kerala High Court in A. S. No. 655 of 
1961 reversing the decree of the trial 
court: and dismissing the appellant’s | 
suit for specific performance. 
i 2. The deceased first defen- 
dant had obtained -from her father 
under a Stridhanakuri Ex. P. 2 dated 
July 14, 1906 a parcel of land bearing 
survey No. 8583A/2 of Quilon village 
of an:extent-of 13.625 cents. -- - 


3. The first defendant had put 
up shops on a part of the land and 
was enjoying the property. She had 
become liable to pay certain decree 
debts under the decree evidenced by 
Exs. P. 18 and P. 19 dated March 30, 
1954 and August 22, 1955 respectively. 
To discharge these decree debts the 
first : defendant had usufructuarily 
mortgaged under ` Ex. P. 16 dated 
January 8,1957 the properties obtained 
by her under Ex. P. 2. At, this stage 
it may be mentioned that in Ex. P. 16 
the first defendant had referred to her 
having obtained title to the properties 
under Ex. P-2, the Stridhanakuri, 
which had been registered as docu- 
ment ‘No. 4286 of 1081 (M. E.) on the 
file of the ‘Sub-Registrar, Quilon. 
There is a further recital that the 
original title deed is lost and so only 
a copy has been given to the mort- 
Zagee. We are particularly referring 
to this aspect as these recitals may 
have ' a bearing in considering the 
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claim of the plaintiff that he got the 
original document Ex. >. 2 on the date 
of the agreement in his favour. Under 
Ex. P. 4 dated Marh 5, 1959, the <irst 
defendant sold from and out of the 
properties obtained by her under 
Ex. P. 2 to the wife of the second de- 
fendant an extent of 3.58 cents being 
the front portion of the property for 
Rs. 18,000/-. By this sale she dis- 
charged all the liabilities over the 
properties and the mortgage Ex. P. 16 
was also discharged. Schedule ‘A’ to 
Ex. P. 4 comprises of the items actual- 
ly soldtothe second defendant’s wife. 
Schedule ‘B’ to Ex. P. 4 comprised of 
suit properties to the extent of 9 cents 
and 797 sq. links and they were given 
` as indemnity to the vendee under 
Ex. P. 4. 


4. According fo the plaintiff 
the first defendant entered intc an 
agreement Ex. P. 1 on March 28, 1959 
in and by which she agreed to sell the 
-suit properties for a sum of Rupees 
25,000/-. In this agreement the revis- 
tered document number of Ex. P. W. 2 
was given as 4442 of 1081 (ME} on 
the file of the Sub-Registrar, Quilon. 
The first defendant agreed to com- 
plete the sale within 45 days and also 
to furnish the plaintiff with a certified 
copy of the encumbrance certificate. 
The plaintiff also claimed to have paid 
a sum of Rs. 1001/- as advance. There 
is a definite recital in Ex. P. 1_chat 
there is no encumbrance or liability 
outstanding on the suit properties. The 
attestors to this document are P. W.1 
(who is also the scribe), P. W. 2, the 
broker, and P. W. 8,’scn-in-law of the 
first defendant. - 

5. According to the plairtiff, 
the first defendant was evading to 
complete the transacticn which nezes- 
sitated the issue of the notice dated 
April 29, 1959 calling upon her to 
receive the balance arnount and exe- 
cute the sale deed. This was followed 
by a publication in a Vernacular peper 
dated May 9, 1959 evidenced by 
Ex. P. 13. On behalf of the first 
defendant a reply Ex. P. 12 dated 
May 9, 1959 was received wherein the 
first defendant repudieéted the agree- 
ment Ex. P. 1. The first defencant 
also set up an agreement dated Merch 
26, 1959, Ex. D. 2 in favour of the 
second defendant. She also replied 
that the said agreement had been fol- 
lowed up by the execution of a sale 
deed in favour of the second dezen- 
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dant Ex. D. 3 on May 9, 1959. Accord- 
ing to the plaintiff Ex. D. 2 is an ante- 
dated document brought into effect to 
defraud the rights of the plaintiff and 
that the second defendant had taken 
both the agreement Ex. D. 2 and the 
sale deed Ex. D. 3 with full know-` 
ledge of the prior agreement in favour 
of the plaintiff and hence the second 
defendant was not a bona fide pur- 
chaser. 


„6 On these allegations the 
plaintiff instituted the suit in ques- 
tion on May 21, 1959 for specific per- 
formance of his agreement Ex. P. 1. 
He also prayed for a declaration that 
the sale deed Ex. D. 3 is null and void. 


_ _% |The first defendant appears 
to have died within a fortnight or so 
of the institution of the suit and ‘her 
daughter, defendant No. 3, was brought 
on record as her legal representative. 


8. The second defendant con- 
tested the claim of the plaintiff and 
pleaded that the agreement in his 
favour Ex. D. 2 is a genuine one and 
that he is a bona fide purchaser with- 
out notice of any agreement in favour 
of the plaintiff. He further pleaded 
that the Plaintiff in order to defeat 
his rights had managed to bring into 
existence the agreement Ex. P. 1. The 
third defendant also contested the 
claim of the plaintiff. -= 


A From the above facts it will 
be seen that the material question that 
arose for consideration was which of 
the two contracts was earlier and 


10. The trial Court found that 
Ex. P. 1 was written on March 28, 
1959 and signed by the first defendant 
and that the plaintiff paid a sum of 
Rs. 1001/- as advance to the first de- 
fendant on March 29, 1959. The trial 
Court further found that the original 
Stridhanakuri Ex. P., 2 was handed 
over to the plaintiff when Ex. P. 1 
was executed by the first defendant. 
The court found that the agreement 
in favour of the plaintiff Ex. P, 1 was 
true and genuine. Regarding the 
agreement Ex. D. 2, relied on by the 
second defendant, the trial Court held 
that it was executed subsequent to Ex. 
P. 1 and has been ante-dated to suit 
the case of second defendant. Tt was 
further found that the claim of the 
second defendant that he paid Rupees 
5001/- on the date of Ex. D. 2 is very 
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suspicious, The trial Court further 
found that the second defendant had 
notice of the agreement in favour of 
the plaintiff and as Ex. D. 2 is an 
ante-dated document, the second de- 
fendant is not a bona fide purchaser 
for valuable consideration. On the 
basis of these findings the trial court 
decreed the plaintiff’s suit for speci- 
fie performance. 


11. On appeal by the second 
defendant the High Court reversed the 
decree of the trial Court. The High 
Court on a consideration of the evi- 
dence held that the first contract for 
sale of the suit property by the first 
defendant was Ex. D. 2 dated March 
26, 1959 executed in favour of the 
second defendant and that this agree- 
ment was followed up by the execu- 
tion of a conveyance on May '9, 1959 
under Ex. D. 3. The High Court found 
that the second defendant had paid a 
sum of Rs. 5001/- as advance on the 
date of Ex. D. 2 and that he paid the 
balance amount on the date of the 
‘sale deed Ex. D. 3. It was further 


found that the second defendant had | 


no knowledge of any agreement in 
favour of the plaintiff, and, therefore, 
he isabona fide purchaser for value. 
Regarding the agreement Ex. P. 1, the 
High Court found that it was got exe- 
cuted by the first defendant on March 
29, 1959 through the machination of 
P. W. 5 who is a nephew of P. W. 8 
and P. W. 6, the son of the plaintiff. 
In this they were assisted by P. W. 8 
who was told that Ex. P. 1 will be 
treated only as a contingent contract 
and that it will take effect only in 
case the second defendant does not 
complete the transaction of sale in bis 
favour in pursuance of Ex. D. 2. The 
High Court has further found that as 
Ex. D. 2 has taken effect and mate- 
rialised by the execution of sale deed 
Ex. D. 3, the plaintiff is no longer en- 
titled to base any claim on Ex. P. A 
In this view the claim of the plaintiff 
for specific performance was rejected, 
As there was an alternative prayer by 
the plaintiff for the return of the sum 


of Rs. 1001/- paid as advance and as' 


P. W. 8 had admitted the receipt of 
this amount, the High Court passed a 
decree in favour of the plaintiff for 
recovery of the sum of Rs. 1001/- from 
the third defendant, who was the legal 
representative of the deceased first 
defendant. Subject to this direction 
the plaintiff’s suit was dismissed: 


A.I. R. 

12. Mr. T. N. Subramonia 
Ayyar, learned counsel for the ap- 
pellant has very strongly attacked the 
reasons given by the High Court for 
dismissing the suit of the plaintiff. 
The counsel pointed out that there 
was absolutely no pleading by any of 
the parties that Ex. P. 1 was a con- 
tingent contract and a finding to thať 
effect by the High Court is not based 
upon the evidence adduced in the 
case. The learned counsel further 
pointed out various circumstances 
which according to him will show that 
the High Court has not properly ap- 
preciated the evidence on record so as 
to justify a reversal of the decree 
passed by the trial ‘court. We will 
deal with those circumstances pointed 
out by him presently. 


13. Mr. A. R. Somnath Iyer, 
Tearned counsel for the first respon- 
dent, pointed out that the High Court 
was perfectly justified in considering 
the nature of the agreement relied on 
by the plaintiff as to whether he was 
entitled to base any rights on the 
same. The learned counsel also point- 
ed out that there is inherent evidence 
in Ex. P. 1, which will clearly show 
that the plaintiff having come to know 
of the agreement executed by the first 
defendant in favour of the second res- 
pondent has been able to have an 
agreement executed in his favour by 
influencing P. W. 8, the son-in-law of 
the first defendant. The counsel also 
Pointed out that in bringing into exist- 
ence Ex. P. 1 a very important part 
had been played by P. W. 5, who is an 
employee under the plaintiff and was 
none else than the nephew of P. W. 8 
and also by the plaintiff’s son P.W. 6 
and this has been commented upon by 
the High Court. The counsel strongly 


_ Supported the various findings record- 


ed by the High Court. On a conside- 
ration of the various aspects presented 
before us, we are satisfied that the 
decision of the High Court does not 
eall for any interference. 


14. As pointed out by Mr. 
Subremonia Ayyar, it is no doubt true 
that there is no specific pleading by 
any party that Ex. P. 1 is a contingent 
contract, but when the High Court 
was considering the competing claims 
of two parties claiming under two 
separate agreements and when the 
High Court was upholding the truth 
of the execution of the two agree- 


ments, there is no error committed by, 
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the High Court in discussing the vir- 
cumstances under which Ex. F 
came to be executed. It was in con- 
sidering such a question that the Eigh 
Court has held that the plaintiff got 
Ex. P. 1 executed in his favour with 
full knowledge of the execution of 
Ex. D. 2. As Ex. D. 2 is of an earlier 
date and held to be a true transaction, 
the High Court was justified in hold- 
ing that Ex. P. 1 was got executed 
only on the basis that the plaintiff can 
rely on the same if the second deien- 
dant does not complete the transac- 
tion of purchase under the agreement 
Ex. D. 2. Therefore, we see no 
error in the approach made by the 
High Court in this regard. 


15. We will now deal with the 
circumstances pointed by Mr. Subra- 
monia Ayyar, which, according to him, 
will show that Ex D. 2 is an ante 
dated document. 


16. The > first circumstance 
pointed out by Mr. Subramonia Ayyar 
is that the evidence of P. W. 2 the 
broker clearly shows that the second 
defendant was not anxious to pur- 
chase the suit properties as his wife 
had made a recent purchase under Ex. 
P. 4. He referred to us to the evidence 
of P. W. 2, the broker that when he 
approached the second  defencant 
regarding the intention of the first de- 
fendant to sell the prop2rty, the second 
defendant did not evince any 
anxiety to purchase the property. 
We are not inclined to accept 
this contention of the learned coun- 
sel. . 2s evidence cy 
shows that when the second defend- 
ant was consulted regerding the pur- 
chase of the suit properties, he rep-ied 
that it can be considered some Gays 
later. This is a perfect-y natural an- 
swer that could be expected from the 
second defendant specially as his wife 
had purchased a portion of the pro- 
perty only as late as March 5, 1859. 
Even P. W. 2 does not say that the 
second defendant stated. that he is not 
prepared to buy the property. The 
second defendant has also given əvi- 
dence as D. W. 4 to che effect that 
about a week before the date of agree- 
ment of Ex. D. 2, the first defendant’s 
son came and intimated to him akout 
the desire of the first defendant to 
sell the suit properties. He went and 
met the first defendant and the ma-ter 
was finalised. x 
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17. The second circumstance 
relied upon by the learned counsel for 
the appellant is about the purchase of 
the stamp paper for Ex. D. 2. It was 
contended that the learned Sub-Judge 
had disbelieved an entry in Ex. P. 5, 
the day book kept by D. W. 1, the ven- 
dor of stamps, from whom the stamp 
papers for engrossing Ex. D. 2 are 
stated to have been purchased. It is 
urged that there is a manipulation in 
the records to make it appear that the 
stamp paper for Ex. D. 2 had been 
purchased on March 24, 1959. ; 


18.. So far as this is concern- 
ed, the High Court has gone into the 
matter rather elaborately. P. W. 3, 
an assistant to the Shroof, and the 
Sub-Treasury Officer, P. W. 4 were 
examined with regard to the day book 
Ex. P. 5 and none of them have referr- 
ed to any inter-polation in the said day 
book. According to the second de- 
fendant stamp papers were purchased 
on March 24, 1959 and Ex. D. 2 was 
written and signed on March 26, 1959. 
The stamp paper on which Ex. D. 2 
was written bears No. 2537. Ex. P. 5 
shows that the said stamp paper was 
sold on March 24, 1959 to the first 
defendant. Further D. W. 1, the per- 
son, who sold the stamp paper had 
given evidence and the appellant did 
not even care to cross-examine him 
with regard to any inter-polation in 
Ex. P. 5. The High Court has quite 
rightly held that the stamp paper for 
Ex. D. 2 had been purchased on March 
24, 1959 and that the trial Court has 
disbelieved the stamp register book 
Ex. P. 5 on a- very flimsy ground. 


19. The next circumstance 
pointed by the learned counsel for the 
appellant is regarding the books of ac- 
counts produced by the second defen- 
dant, to show the payment of Rupees 
5001/- as advance on March 26, 1959. 
The High Court has taken note of the 
fact that the second defendant had 
produced not only the rough day book 
Ex. D. 12 but also the fair day book 
Ex. D. 13 and the ledger Ex. D. 14 
From all these documents, the High 
Court has held that the second defen- 
dant’s case of payment of advance is 
true. On the other hand, the trial 
Court has totally ignored Ex. D. 13 
and Ex. D. 14 and held that the 
claim of the second defendant regard- 
ing the payment of Rs. 5001/- as ad- 
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vance is suspicious and this conclusion. 


is based merely on the rough day book 
Ex. D. 12. Such a finding recorded 
by the trial Court was properly set 
aside by the High Court. 


- 20. Considerable reliance has 
been placed upon the circumstance 
that the second defendant was not 
given the original title deed Ex. P. 2, 
by the first defendant and that the 
appellant has produced, Ex. P. 2. The 
claim of the appellant is that Ex. P. 2, 
the Stridhanakuri, was given to him 
by the first defendant at the time 


when Ex. P. 1 was executed and 
therefore Ex. D. 2 is an antedated 
document. It is true that the plain- 


tiff claims to have been given the ori- 
ginal Stridhanakuri Ex. P. 2 and it 
is also true that he has produced the 
same; but it will be seen that there is 
no reference in Ex. P. 1 to the first 
defendant having handed over the ori- 
ginal document of title. to the plain- 
tiff. Ex. P. 1 has been registered as 
document No. 4286 of 1081 (ME) on 
the file of the Sub-Registrar, Quilon, 
whereas the number of the document 
is given in Ex. P, 1 as 4442 of 1081 
(ME). If really the plaintiff had Ex. 
P. 2 at the time when Ex. P. 1 was 
written, the wrong number given for 
the document is inexplicable. 


21. Further the trial Court in 
holding in favour of the plaintiff has 


placed considerable reliance on the fact - 


that Ex.P.2 produced by himand it 

has proceeded on the basis that the de- 

fendants have no answer as tohow the 
plaintiff got the document Ex. P. 2. 


22. Apart from the features, 
pointed out by us earlier, which will 
show that the plaintiff could not have 
got Ex. P. 2 at the time of the agree- 
ment, there is a further circumstance 
to show that even the first defendant 
was not in possession of Ex. P. 2 on 
the date of Ex. P. 1, ie. on March 29, 
1959. We have already referred to 
the usufructuary- mortgage Ex. P. 16 
executed by the first defendant on 
January 8, 1957. We have also advert- 
ed to the recitals in the said docu- 
ment that Ex. P. 2 Stridhanakuri being 
document No. 4286 of 1081 (ME) has 
been lost and as such the original 
title deed was not being given to the 
mortgagee. P. W. 8 has given an ex- 
planation as. to how it has gone out of 
the possession of the first defendant 


ALE. 
and the High Court has accepted his 
explanation. No doubt it is a mystery 
as to how the plaintiff got Ex. P. 2, 


but the evidence clearly shows that 
the first defendant could not have 


-given Ex. P. 2 to the plaintiff at the 


time of Ex. P, 1. The conduct of the 
plaintiff in getting Ex. P. 2 is rather 
very suspicious. The trial court has 
merely proceeded on the basis that: 
there is no explanation forthcoming 
from the defendant as to how the 
plaintiff got possession of Ex. P. 2. 
This’ finding was arrived at by the 
trial court without reference to the 
recitals in Ex. P. 16, the wrong regis- 
tration number in Ex. P. 1 and the 
explanation given by P. W. 8 with 
reference to Ex. P. 2. Sucha finding 
was ‘properly considered by the High 
Court to be erroneous. 


: 23. Another circeumstanc2 
pointed out to us on behalf-of the ap- 
pellant is that Ex. D. 2 has been writ- 
ten by a person, who is not the usual 
document writer of the second defen- 
dant: It is pointed out that D. W. 2 
is the usual document writer for the 
second defendant but Ex.D.2has been 
written by D. W. 3, who was an assis- 
tant of D. W. 2. This does not ad- 
vance the case of the appellant in any 
manner. D. W. 3 admittedly was 
working as an assistant under D. W. 2. 
D. W. 3 was also a licensee under the 
Document Writers Licensing Rules. In 
fact even the sale deed Ex. D. 3 has 
been written by him. D. W. 2 has 
given evidence to the effect that he 
was ‘advising D. W. 3 in the prepara- 
tion of these documents. 


24. The last circumstance poin- 
ted out to usis that P. W.8is an attes- 
tor to both Ex. P. 1 and Ex. D. 2. P. 
W. 8 is the son-in-law of the first de- 
fendant and he must have managed 
to bring into existence Ex. D. 2, by 
antedating the same. It is no doubt 
true that P. W. 8 is an attestor to both 
Ex. P. 1 and Ex. D. 2, but he has given 
evidence on the side of the plaintiff 
and he has also been cross-examined 
by the plaintiff when the answers 
given by him were ‘not to the plain- 
tiffs liking. P. W. 8 has given evi- 
dence to the effect that Ex. D. 2 was 
executed on March 26, 1959, On com- 
ing to know about this agreement, his 
nephew P. W. 5, who was working 
with the plaintiff and the son of the 
plaintiff contacted him and = raised 
doubts in his mind about the second 
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defendant completing the purchase. 
He has further stated that in case the 
second defendant does not complete 
the purchase, the plaintiff was pre- 
pared to buy the same and for that 
purpose he got the agreement Ex. P.1 
executed in his favour. He has fur- 
ther. deposed that if the seconi de- 
fendant completes the purchase, the 
advance of Rs. 1001/- received ander 
Ex. P. 1 was to be returned.to the 
plaintiff. In view of the fact that 
P. W. 8 is an attester to both the docu- 
ments, it is but natural that his evi- 
dence: should be. approached. with 
great caution. But having gone 
through his evidence and the answers 
given by him, we are of the cpinion 
that the High Cour: was justitied in 


acting upon his evidence regardirg the’ 


circumstances under. which Ex. P. 1 
came.to be executéd, specially when the 
answers given by the witness have 
been left unchallenged in further cross 
examination by the plaintiff. It is 
really on the basis of this evidence by 
P. W. 8 that the High Court, while ac- 
cepting the truth of the execution of 
Ex. P. 1, has held that it was intənded 
to have effect only if the second de- 
fendant did not complete the trensac- 
tion of purchase as. per Ex. D. 2. 

25. Having considered tte en- 
tire matter, we hold that none of the 
circumstances pointed out above, is of 
any assistance to the appellant t> dis- 
lodge the finding arrived at by the 
High Court in favour of the second 
defendant. 

26. The decree and jucgment 
of the High Court are confirmed and 
this appeal is dismissed with costs of 
the first respondent. . 
' Appeal disrrissed. 
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Tenancy Laws — W. B. Estates 
Acquisition Act (1 of 1954), S. 6 (2) 
Proviso — A person to becomé a direct 
tenant under the Government by vir- 
tue of the Proviso has to hold a valid 
lease of the land from the intermediary ` 
immediately before the date of vest- 
(X-Ref: Trans- 
fer of Property Act (1882), S. 105; 
Easements Act. (1882), S. 52). AIR 1956 
SC 17, Rel. on. - (Para 9) 

Where atank fishery isthe absolute 
property of the deity but some person 
is allowed to catch fish theréfrom on 
payment of.a fixed sum and in addi- 
tion he is under an obligation to cleanse 
the tank, the arrangement does 
not constitute a lease within the 
meaning of the proviso, but only a 
licence. The deity alone in such a case 
bécomes the direct tenant under S. 6 (2). 

(Paras 9 and 10) 
Cases Referred: Chronological Paras 
(1956) AIR 1956 SC 17 (V 43)= 
(1955) 2 SCR 919, Ananda 
Behera v. Staté of Orissa 10 


_ Mr. D. N. Mukherjee, Advocate, 
and Mr. G. S. Chatterjee Advocate, for 
Mr. .S..-Basu, Advocate, for Appellants 
Mr. S. Mitra Sr. Advocate, (Mr. S. 
Mukherji Advocate with’ him), for Res- 
pondents Nos. 3 and 9. 


The following Judgment of the 
Court was delivered by 

‘ SHELAT, J.: This appeal, by spe- 
cial leave, arises out of proceedings 
under S. 44 (2a) of the West Bengal 
Estates Acquisition Act, 1 of 1954 
(hereinafter referred to as the Act) 
and concerns a tank fishery known as 
‘Napukar situate in Mauza Kandi, 
District Murshidabad. 


‘2. The tank is the absolute de- 
buttar property of the deity known as 
Iswar Sri Saradia Thakurani, of whom 
the respondents are and have at all 
material times been the shebaits. The 
last District Settlement Record record- 
ed the interest of the deity in the said 
tank and described it as a rent free 
tenure. The maintenance of the deity 
and expenses connected. with her seba 
puja are met from the income and 
usufruct of the tank. The Revisional 
Record of Right under the Act also 
described the tank as the absolute de- 
buttar property of the deity. But the 
entry also mentioned that one Kuma- 
rish Chandra Saha and Aswini Kumar 
Saha were the tenants of the tank 
paying an annualrentofRs. 60/-. A 
receipt issued by the respondents alsa 
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stated that the tank had been leased 
for a period of nine years, i.e., from 
1358 B. S. to 1366 B. S., at the rate of 
Rs. 60/- a year. But there was no 
registered deed or any document at 
* all in respect. of the said alleged lease. 
The appellant-State relied on the said 


entry and the said receipt for its case. 


that the tank was under a lease for a 
period of 9 years and the said Sahas 
were in possession as lessees thereof. 


3. The Act was passed with 
the object of ‘compulsory acquisition 
by the State of estates and all rights 
of intermediaries therein. It came into 
force on February 12, 1954. Section 4 
of the Act empowers the State Govern- 
ment to declare by notification that 
with effect from the date therein men- 
tioned all estates and the rights of 
every intermediary in each such estate 
situated in the district specified in the 
notification shall vest in the State free 
from all incumbrances. Under S. 5 
(1) (a), upon the notification under sec- 
tion 4 and from the date of vesting, 


the estates and the rights of interme-- 


diaries therein, to which the declara- 
tion under S. 4 applies, shall vest in 
the State, and under cl. (c) of S. 5 (1), 
every non-agricultural tenant holding 
any land under an intermediary shall 
hold, subject to the provisions of S. 6 
(3), the same directly under the State, 
as if the State had been the intermedi- 
ary, on the same terms and conditions 
as immediately before the date of 
vesting. A non-agricultural tenant 
under section 2 (k) means a tenant 
of non-agricultural land who holds 
inter alia under a tenure-holder. If 
the Sahas were the lessees, as was the 
case of the State, they would be non- 
agricultural tenants of the deity, an 
intermediary and under the combined 
effect of Ss. 4, 5 (1) (a) and (c) would 
become the direct tenants of the State. 
Section 6 (1), however, provides that: 


“Notwithstanding anything con- 
tained in sections 4 and 5, an interme- 
diary shall, except in’ the cases men- 
tioned in the proviso to sub-section 
(2) but subject to the other provisions 
of that sub-section, be entitled to re- 
tain with effect from the date of vest- 
ing — 

x x x 

(c) non-agricultural land in his 
khas possession including land held 
under him by any person, not being a 
tenant, by leave or license; 


x x x. x 


(e) tank fisheries; ” 
X: x x XX : 
Tank fisheries, as defined by the. ex- 
planation to S. 6 (1), means.a reservoir 
or place for the storage of water used 
for pisciculture or for fishing, toge- 
ther with the sub-soil and the banks 
of such reservoir or place and inclu-. 
des any right of pisciculture or fishing 
in such reservoir or place. Section 6 
(2) provides that an intermediary, who 
under sub-s. (1) is entitled to retain’ 
possession of any land, shall be deem- 


‘ed to hold.such land directly under 
- the State as a tenant subject to such 


terms and conditions as laid down 
therein: But the proviso to this sub- 
section,’ which is: by way of an excep- 
tion, lays down that if any tank fish- 


‘ery or any land of the description 


there set out “was held immediately 
before the date of -vesting under a 
lease, such lease shall be deemed to 


- have been given by the State Govern- 


ment... ”. Briefly. stated, the effect 
of these provisions is that if the tank 
fishery in question was under a lease 
in favour of the said Sahas immediate- 
ly before the date of vesting, as the 
State authorities asserted, the interest 
of the deity as an intermediary would, 
by reason of S."5 and this proviso, be 
wiped off and the said Sahas would 
become the direct tenants of and under 
the State Government, 


4. . Ch. V of the Act deals with 
preparation of Record-of-rights which 
presumably became necessary in con- 
sequence of the changes which came 
about in the rights of holders of lands 
as a result of the vesting of estates in 
the State Government. Section 39 in 
that Chapter authorises, therefore, the 
Government to make an order, for 
carrying out the purposes of the Act 
directing preparation of a record-of- 
rights. Under S. 42, when an inter- 
mediary is entitled to retain possession 
of any land under S. 6 (1), then, ex- 
cept in icases falling under the proviso 
to S. 6:(2), the Revenue Officer shall 
determine the rent payable by him to 
the State in accordance with the prin- 
ciples set out in the section. Under 
S. 44 (1), when the record-of-rights. has 
been prepared or revised, the Revenue 
Officer ‘has'to publish a draft thereof 
and to ‘receive objections thereto, if 
any. On disposal of such objections, that 
officer would finally frame the record 
and cause such record to be publish- 
ed in the prescribed manner. Sub-sec= 
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tion (2a) of S. 44 then provides that 
an officer especially 2mpowered by the 
Government may, either on an appli- 
cation or suo motu within the time 
prescribed therein revise an entry in 
the record-of-rights, even though it 
has been finalised ard published under 
sub-s. (1).. 


5. As stated earlier, boh the 
Tast District Settlement and the Revi- 
sional Settlement ave . recorced the 
tank fishery as the debuttor property 
in respect of which the names of the 
respondents were entered as shebaits. 
But in view of the names of the Sahas 
appearing therein as tenants paying 
Rs. 60/- as annual rent, a notice was 
served on the respondents by the Col- 
lector of Murshidabad to hand over 
possession of the seid tank. The res- 
pondents objected to the said notice. 
The State Government thereupon fil- 
ed an objection under S. 44 (Za) for 
revising the entry in the record-of- 
rights. The objection was heard by 
the Settlement Officer, Kandi, under 
S. 44 (2a). He rejected the Govern- 
ment’s objection and held that the said 
tank was not leased out to tke said 
Sahas, that what was described as 
lease in the said entry was no more 
than a right of fishing without any 
right in the sub-soil of the tanx or its 
embankments, and therefore, the deity 
must be held to have been in tie khas 
possession thereof immediately before 
the date of vesting under the Act. In 
an appeal by the Government, the Dis- 
trict Judge, as the appellate <ribunal 
under the Act, reversed the crder of 
the Settlement Officer and held that 
the said Sahas were the tenants of the 
tank fishery immediately befcre the 
date of vesting, anc that therefore, the 
proviso to S. 6 (2) applied and the said 
Sahas must be deerned to be tke direct 
tenants of the Government. 


6. The respondents thereupon 
filed a writ petition in the High Court 
for having the said order of the tri- 
bunal quashed. The High Cour; agreed 
with the Settlement Officer and held 
that what was mentioned in the Revi- 
sional Record was an arrangement be- 
tween the respondents and che said 
Sahas, under which the latter, in con- 
sideration of their cleansing the tank 
and payment of Rs.60/- per year were 
to have the fish which they might 
catch from the tank, and that there- 
fore, S. 6 (2), prov:so, was not attract- 
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ed. This appeal by the State Govern- 
ment disputes that view. 


7. On the facts on record there 
can be no manner of doubt that the 
deity was the intermediary in respect 
of the tank fishery within the mean- 
ing of S. 2 (i). It is also beyond doubt 
that if the proviso to sub-s. (2) of sec- 
tion 6 were not to apply, the respon- 
dents as the shebaits of the deity 
would be entitled, notwithstanding 
sections 4 and 5, to retain the said 
tank fishery under S. 6 (1) but would 
hold it, under sub-s. (2) of S. 6, direct- 
ly under the State as tenants from the 
date of vesting. 


8. Did the proviso to S. 6 (2) 
then apply to the present case? The 
answer to that question depends tpon, 
as the proviso says, whether the tank 
fishery was held immediately before 
the date of vesting under a lease by 
the said Sahas. If so, the lessees under 
such a lease, and not the lessors, would 
become the direct tenants of the State. 
In other words, the interest in the tank 
of the intermediary. would disappear. 


9. It is true that both the entry 
in the Revisional Record and the receipt 
passed by the respondents in favour of 
the Sahas mentioned them as tenants. 
The receipt mentions that the tank 
was leased to them for a period of 9 
years at an annual rent of Rs. 60/- 
from 1358 B. S. to 1366 B. S. Two 
facts, however, emerge from the record. 
The first is that there was no deed, 
much less a registered deed, evidenc- 
ing the alleged lease. The second is 
that neither the sub-soil nor the em- 
bankments of the tank were the sub- 
ject matter of the alleged lease. In 
the absence of any registered deed 
there could be no valid lease of the 
tank for a period of 9 years as was 
the case of the appellant-State. No 
right, either in the sub-soil of the tank 
or its embankments, was acquired by 
the said Sahas. The’ only interest, 
therefore, they could have acquired 
was in the fish in the tank. The mate- 
rials on record show that their interest 
was confined to the fish they would 
catch from the tank in consideration 
for which they Had agreed to pay 
Rs. 60/- per year and in addition were 
under the obligation to cleanse the 
tank and keep it cleansed. Such an 
arrangement would not mean a lease 
within the meaning of the proviso to 
S. 6 (2), but only constitutes a licence 


2100 S. C. [Prs. 9-12] G. B. Modi v. Ahmedabad Municipality 


under which, for the consideration 
above stated, they became entitled. to 
|fish yielded by and caught. by them 
from the tank. 

10. A point somewhat similar 
to the one in. this 
Ananda Behera v. State ‘of . Orissa; 


(1955). -2 SCR. 919 = (AIR - 1956 
SC 17) „where: it was -held that 
a right to catch fish is - profit. - 


a prendre which is immovable proper- - 


ty within the meaning of the. Trans- 
fer of. Property Act read with 
Section 3 (25) of the General Clauses 
jAct, which. would’ be. accompani- 
ed by a licence to enter upon the 


land, in the ‘present case the em- 


bankments, for :the purpose of go- 
ing into the tank to catch the fish and 
to keep the tank cleansed. , It is clear, 
therefore, that there was‘ no legally 
enforceable lease of the tank.in favotir 
of the Sahas immediately before the 


date of vesting, so'‘as to attract the ' 


proviso to-S. 6.(2).. Therefore, it was 
the deity. through the -.respondents, 
who was entitled under: sub-s. 6 (2) 
read with S. 6 (1) to become. the te- 
nant of the State and not the. said 
Sahas. The notice directing the res- 
pondents' to hand over- possession’ to 
the: State was, therefore, 
le aac and was liable to be quash- 
ed. 

11. In our view, the High Court 
was right in quashing the order-of the 
appellate tribunal,.: inasmuch as the 
tribunal by wrongly interpreting the 
Revisional Record appropriated. to it- 
self the jurisdiction under S. 44 (2) of 
the Act to revise the entry -in the 
Record-of-Rights. 

12. The appeal fails and- is dis- 
missed with costs. 

- Appeal ae 


AIR 1971 SUPREME COURT 2100 
(V.58 C 437) iS 


(From Gujarat: AIR 1967 Gui.- 198) 


J. M. SHELAT AND C. A. VADIA- 


. LINGAM, JJ. 


"Gulabchand ‘Bapalal - Modi, Äppel 
Tant v. 'Municipal Corporation- of the 
City of Ahmedabad and another, Res- 
pondents. 

49 ote Appeal No. 1690 of 1967, D/- 
-3-1971 

(A) Constitution of India, ‘Art. 14 

= Mere absence of. provision prescrib- 
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appeal - arose in. 


without ` 


A.L R, 


ing maximum rate in Act which dele- 
gates power . to the Corporation to 
levy property tax does not per se ren- 
der such delegation in any manner 
arbitrary or excessive. (X-Ref: Muni- 
cipalities — Bombay Provincial Muni- 
cipal Corporation Act (59 of 1949), sec- 
tion 129 (Prior to amendment in 1968).) 

. (Paras 22, 21) 
While fixing rates at which pro- 
perty tax is to’ be levied by ‘Corpora- 
tion, conditioris and limitations as pres- 
cribed ‘by ‘provisions. of Act and rules 
must be complied with.. Although the 
Act does not prescribe the maximum 
rate for levying’ property: tax the ulti- 
mate control for raising them is :with 


i councillors responsible to the peo- 
_ ple 
. poration to levy property tax is valid 


The delegation of power on. Cor- 


bécause Act contains: policy or princi- 

ples. furnishing : guidance to- delegate 
in exercising ‘such’ power: ~~ 

(Paras 15; 16, 19) 

(B), Municipalities. — Bombay Pro- 


vincial Municipal. Córporation Act (59 


of 1949), Sch. A Ch. 8 R. 10 —. Rule 
gives discretion to - Commissioner to 
maintain either one assessment book 
for whole-city or: ward.” assessment- 
books separately - for each ‘ward. © 
--. (Paras 29, 36) 
(©) ‘Municipalities. — Bombay Pro- 
vincial Municipal Corporation Act (59 
of 1949), Sch. A Ch. 8, R. 19 — Rule 19 
providing that entry made under R. 9 
(e) in respect of amount of tax shall 
be conclusive evidence, applies not 
only to ward assessment books but:also 


. to assessment. book prepared for whole 


city. fe (Paras 34, 35) 
Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 1232 (V 55)= ie 
- (1968), 3 SCR 251, Municipal i 
Sa of Delhi v. Birla 
Mills | - 20 
(1937) AIR 1967 SC 1895 wv 54)= 
(1967) 3 SCR 557, Devi Das v. 
State of Punjab. i 19, 21 
(1955) AIR 1965 SC 1107 (V 52)= 
(1965) 2 SCR 477, Corporation 
of Calcutta v. Liberty Cinema 8, 18, 


l 19, 21 
(1963) 6: ‘Guj LR 228 = ILR 
- (1965), Gui 701, Municipal Cor- . 
poration of City of Ahmedabad 
v. Zaveri .Keshavlal - 10 


(1959) AIR 1959 SC 586 (V 46)= - 
: (1959) Supp (2) SCR 71, The >- 
Western India Theatres Ltd. 
v. Municipal Corporation of the. 
City of Poona 18 
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. (1958) ATR 1958 SC 909 (V 45)=— 
(1959) SCR 427, Pandit Banarasi 
Das Bhanot v. State of Madh 
Pra .- 18 


“ Mr. B. R. L. Iyengar, Sr. Ako- 
cate, (Mr. N.-J. Modi, Advocate, and 
Mr. P. C. Bhartari, Advocate, for Ts. 
J. B. Dadachanji- and Co., and Mr. K. 


M. Desai, Advocate, with him), for Ap- | 


pellant; Mr. LN. Shroff, Advocate, for 
Respondent No. 1,- Mr. K. L. Hethi, 
Advocate, for Mr. S. P. Nayar, Acvo- 
cate, for Respondent No. 2. 


The following Judgment of the. 


Court was delivered by 


SHELAT, J.: This eppeal, by certi- 
ficate, arises out of one of the seventy 
Special Civil applications filed in the 
High Court of Gujarat -by several zate 
payers challenging the validity of the 
assessment of property tax made by 
the respondent-Corporation under the 
Bombay Provincial Municipal Cor- 
porations Act, LIX of 1349 (hereinafter 
referred to as the Act.) 


2. The appellant is the owner 
of an immovable. property situate 
within the limits of tne. Corporation. 
Until March 31, 1961, two kinds. of 
taxes were being levied on build-ngs 
and lands situate within the Corpora- 
tion’s municipal limits: (1) the gen=ral 
tax levied by the Corporation ‘under 
the Act, and (2) the urban immovable 
property tax levied under the Bombay 
- Finance Act, 1932 by the State Gov- 
ernment, but collected on its behalf 
by the Corporation. 
of the Corporation made in 1960. an 
T arrangement was arrived at between 
the Government and the Corporation 
whereunder the Government agreed 
not to levy the U. I. P. tax prov-ded 
the Corporation increased the rate at 
which it was till.then levying the >ro- 
perty tax. Accordingly, in Janwary 
1961 the Corporation passed a resolu- 
tion increasing the rate of the ro- 
perty tax with effect from April 1, 
1961 under the power reserved to it 
_ by S. 127 of the Act. In pursuance of 
the said resolution and in accordance 
with the raised percentage of the gane- 
ral tax the Corporation served on the 
` appellant, as also on the other rate 
payers, bills and demand notices. In 
this appeal we are concerned witb the 
bills and notices in respect of the 
assessment year 1962-53. 

3. The appellant, as also cer- 

tain other rate payers, challenged the 
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said bills and notices in ` their said 
writ petitions mainly on the -grounds 
(1) that the Corporation had no autho- 
rity to amend the rates with the object 
of including the said U. I. P. tax in 
the general tax so far levied by the 
Government under a different statute 
and given up “by it under the said 
arrangement; (2) that the said bills and 
notices were illegal as the assessment- 
book kept by the Corporation was not 
jn accordance with the rules made 


“under the Act and was not authenti- 


‘cated by the Commissioner as requir- 
ed thereunder; (3) that Ss. 99, 123 and 
129 (c):of the Act: were unconstitu- 
tional in that they suffered -from the 
vice of. excessive delegation in so far 
as they did not fix the maximum rate 
at which the Corporation could levy 
the property tax, and (4) that the 
said sections were also violative of 
Art: 19 (1) (£) and Art. 31 as the tax 
was confiscatory in character. 


4. By its judgment dated May 
5; 1966, the High Court first disposed 
of fifty two out of the said seventy 
writ petitions rejecting the contentions 
raised therein. Thereafter the judg- 
ment under review separately disposed 
of the remaining. 18 petitions, includ- 
ing that of the appellant, and, besides 
the points raised in the said 52 writ 
petitions, these 18 writ petitions raised 
some additional points. The High 
Court in this judgment did not deal 
afresh the points already disposed of 
by-it in the larger group of writ peti- 
tion and based its judgment in respect 
of them on its earlier judgment dated 
May 5, 1966. 

. In its judgment, dated the 
May 5, 1966, the High Court elaborate- 
ly examined the scheme and the 
objects of the Act and the rules and 
came to the following conclusions: - 

(1) that the Corporation need not 
maintain separate assessment-book for 
each of the wards and could legally 
maintain: one assessment-book cover- 
ing all the wards; 

(2) that the authentication pro- 
vided for by. R. 19 of the said rules in 
Ch. VIH to Sch. A. of the Act was not 
mandatory; 

(3) that the liability to pay the 
tax arose’ when entry under R. 9 (e) 
was made in the assessment-book; and ` 

(4) that S. 129 (c) read with sec- 
tions 99 and 127 did not suffer from 
the vice of excessive delegation as the 
legislature had provided in the Act 
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both its policy and principles guiding 
sie Corporation in levying ‘the said 


the High Court also negatived the 
contention that S. 129- (c).by giving 
power to tax without laying down the 
maximum rate was violative of -Arti- 
cle 19 (1) (f) and/or- Art.. 31 or Arti- 
cle 14. The High Court also. rejected 
the additional contentions 
the petitions left over from the earlier 
‘batch of 52- petitions. and dismissed all 
of them. The correctness:of the views 
. expressed by the High Court in this 
judgment, as also in its earlier. judg- 
ment by the combined effect.of which 
altogether 70 writ petitions were nega- 
tived, is challenged in this appeal. . 


6. . We need not go into all the’ 


diverse contentions raised before the 
High Court as counsel for the appel- 
lant raised before us, the following 
three questions only: 


(1) that while making: the assess- 


ment the procedure contemplated by 


Ss. 127, 129 (c) of the Act and Rr. 9 to` 


20 of the Taxation Rules was not com- 
plied with inasmuch as no ward assess- 
ment-books were maintained, and con- 
sequently the entries therein were not 
authenticated as. required by R. 19;- 


(2) that S. 129 suffers from the 
vice of excessive delegation of legisla- 
tive power inasmuch as the Act fails 
to provide either the maximum rate 
leviable by the Corporation or the 
guidelines for levying the’ tax; 

(3) that in any view of the mat- 

ter, in the circumstances in which the 
resolution raising the rate was pass- 
ed, it did not impose the enhanced rate 
on the property of the appellant as the 
same was not, prior to April 1961, 
subjected to the U. I. P. tax. 
Later, Mr. Iyengar gave up the third 
contention. We are, therefore, left 
with his contentions (1) and (2) only 
for determination. - A 

T. Broadly stated, the facts 
regarding the assessment-book: and ‘its 
authentication are as ‘follows: Each 
year the Commissioner either prepar- 
ed or continued. the assessment-book 
required to be maintained ‘by him 
under the Taxation Rules.. Each year 
he went through the“ procedure for 
authentication of the assessment-book 
purporting to do so under R. 19 of the 
Taxation Rules. After the assessment- 
book was authenticated, as aforesaid, 
and 2 certificate was issued by him 
that no valid objection had been 


raised in ~ 


A.L RB. 


received in respect of the rateable 
values entered in the assessment-book 
as required by cl. (e) of R. 9.of the said 
rules, the Corporation issued bills and 
demand notices requiring the owners 
or occupiers of the properties to pay 
the ‘said tax. The Act and the rules 
provide for objections to the rateable 
values entered in the Assessment-book 
under cl. (b) of R. 9, which objections 
would be heard and . decided by the 
Commissioner. There are provisions 
in the Act, such as Ss. - 406, 410 and 
411, for appeals to the Judge, Small 


‘Causes Court, both against the rate- 


able value fixed under the Taxation 
Rules as also against .the amount of 
tax ‘demanded in the bills. 


8. As aforesaid, the High Court 
dismissed the contention as to the con- 
stitutionality: of S. 129 (c) basing its 
decision mainly on the‘ authority of the 
Corporation of Calcutta v. Liberty 
Cinema, (1965) 2 SCR 477 = (AIR 1965 
SC 1107) wherein the'validity of S. 548 
(2) of the Calcutta Municipal Act, au- 
thorising the Corporation to levy a fee 
(held by this Court to be a tax) for 
every: licence and permision at such 
rate as may be fixed. from ‘time to 
time by the Corporation, but which 
did not lay down the maximum 
rate, was challenged. The High 
Court’ in particular -relied on the 
observations in that decision (1) that 


. fixation of the rate was not an essen- 


tial legislative function and could be 
delegated, and (2) that provisions in 
the Act, which’ limited the power to 
levy taxes to the extent of the statu- 
tory' needs of the Corporation, furni- 
shed sufficient control. and guidance. 
Reliance -was_ also, placed on the 
following: observations relating to the 
absence of maximum rate: 

“It is said- that the delegation of 
power to fix rates of taxes authorised 
for meeting the needs of the delegate 
to be valid, must provide the maxi- 
mum rate that- can, be fixed, or 
lay down rules indicating that maxi- 
mum.: We are unable to see how the 
specification of the maximum rate 
supplies any guidance as to how the 
amount of the tax, which no doubt . 
has to be below the maximum, is to 
be fixed. Provision for such maxi- 
mum only sets out a limit of the rate 
to be imposed and a limit is only a 
limit and not a guidance.” i 
Besides deriving support from this 
judgment, the High Court examined 


-under cls. (a) to (d) of the rule. 
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various provisions of the Act ard 
reached the conclusion that under the 
Act, as under the Calcutta Act the 
tax, which the Corporation could ecl- 
lect would have to be for the purpos2s 
of the Act only and that fact, together 
with certain other controls embodied 
in the Act, furnished sufficient gui- 
dance preventing the vice of arbitra- 
riness or excessive delegation. 


9. Before the High Court, the 
contention also was tha: for each .of 
the relevant years there was no vad 
assessment-book on the basis of which 
the property tax could be levied. The 
argument was that the Taxation Rules 
required the Commissiorer to prepare 
ward assessment-book fcr each of tne 
wards and not one assessment-book for 
the whole of the municipal limits, tat 
that being so, the assessment made >n 
the properties was not in accordance 
with the rules prescribed for that prr- 
pose and was therefore in breach of 
Art. 265 of the Constitution and S. 127 
(3) of the Act which lays down that 
the taxes shall be assessed and levied 
in accordance with the provisions of 
the Act and the rules. The High Court 
on a reading of the rules, found: (1) 
that R. 10 gave discretion to the Com- 
missioner to prepare either one. as- 
sessment-book or ward assessment- 
books, and (2) that the rules used bcth 
the expressions, namely, ‘assessment- 
book’ and ‘ward assessmant-books’, the 
latter expression being used only in 
Rr. 13 (1), 15 (1) and 19 (1) and 2). 
According to the High Court, the ccn- 
tention as to the validity of the assess- 
ment-book and the consszruction of the 
rules suggested on behalf of the ap- 
pellant were not correct. The obj=ct 
of R. 9, according to the High Court, 
was to provide for the preparation 
and maintenance of the assessmeat- 
book wherein would be entered -he 
amount of property tax against each 
of the buildings and lands set out 
therein. The rule provided thai zhe 
Commissioner shall first make are 
entry under cl. (e) as its language 
plainly shows, is to be made after: (1) 
the rates of property tax are fixed, 
(2) the period fixed for receipt of ccm- 
plaints against the rateable values 
has expired, and (3) acter such ccm- 
plaints, if any, are disposed of by 
the Commissioner. An entry under 
cl. (e) having to be made only azter 
the events in (1), (2) and (3) above 
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stated have happened, R. ¢ takes in, 
by using the expression “as herein- 
after provided”, the public notice pro- 
vided by Rr. 13 and 15. According to 
the High Court, the liability to pay 
the property tax. arises as soon as 
entry under el. (e) of R. 9 is made in 
the assessment-book in the manner 
therein provided and is not dependent 
on authentication and certification pro- 
vided in R.19 in ‘respect of ward as- 
sessment-books, Authentication and 
certification in such ward assessment- 
books, provides a rule of evidence in 
the sense that the entries therein be- 
come conclusive evidence as regards 
the amount of tax therein set out 
against each property and is notan 
event onthe happening of which the 
liability to pay arises. Such liability 
arises as soon as entry under cl. (e) of 
rule 9 is made. 

10. The High Court disting- 
uished its earlier decision in the Muni- 
cipal Corporation of the City of 
Ahmedabad v. Zaveri Keshavlal, (1965) 
6 Guj LR 228 by pointing out that 
that decision was under the Bombay 
Municipal Boroughs Act, 1925 which 
had a scheme and provisions different 
from the present Act and the rules 
thereunder made. That decision had 
laid down that the liability of the rate 
payer would arise only after authen- 
tication of the assessment-book. For 
distinguishing that decision the High 
Court, firstly,- relied on R. 30 of the 
Taxation Rules which provides that 
property tax shall accrue due on 
the lst of April of each official 
year, and .secondly, on the ground 
that the Boroughs Act and the 
rules thereunder did not havea 
rule corresponding to Rule 9 (e) 
which, when read with F. 30, shows 
that the liability to pay the amount 
of tax arises on entry under cl. (e) of 
that rule being made. According to 
the High Court, R. 19, which provides 
for authentication, applies only to 
ward assessment-books and not to a 
single assessment-book and that such 
authentication has nothing to do with 
the accrual of liability and is a merc 
rule of evidence which is not avail- 
able to the Corporation where the 
Commissioner does not prepare ward 
assessment-books and keeps only one 
assessment-book. The High Court in 
this connection observed: 

“If a single assessment-book is 
prepared, then the amount of tax en- 
tered in the assessment-book will no 


Santee 
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. be the conclusive evidence.. In an ap- 
peal, it would be open to a rate payer 
. to challenge the amount on any legal 
ground, possibly including the chal- 
lenge to the rateable value of the pro- 
perty in respect of the fact that that 
had not been done before by him.” 
On this interpretation, the High Court 
dismissed the entire batch of the said 
70 writ petitions including that of the 
appellant. Though the earlier ~ judg- 
ment is not ‘under review in this ap- 
peal, we have: set out its conclusions 
as the judgment under review follow- 
ed the earlier judgment, delivered by 
the same learned Judges and rejected 
the conclusions raised by the: - appel- 
lant. In effect,“ therefore, both the 
judgments are under challenge to the 
extent that they decided questions 
raised in this appeal. 


11. Section 127 (1). lays da 
that “for the purposes of this Act” the 
taxes which the Corporation has com- 


pulsorily to levy are property taxes, 


and a tax on vehicles, boats and ani- 
mals. . The second sub-section autho- 
rises the Corporation to levy the taxes 
sat out therein in addition to the afore- 
said two taxes. Section 129 deals with 
property taxes. Cl. (c) thereof pro- 
vides that property taxes shall com- 
prise inter alia.of a general tax of not 
less than 12% of the rateable value of 
buildings and lands. We may note 
that the Gujarat’ State Legislature, by 
Act 8 ‘of 1968, has 
cl. (c) by inserting therein the maxi- 
mum rate of 30% so that the question 
as to the absence-of maximum rate is 
relevant only for the assessment years 
prior to the amendment. The Legisla- 
. ture itself has framed elaborate rules 
contained in Sch. A to the Act of 
which the Taxation Rules in Ch VIII 
thereof are part and which under 
S. 453 form part of the Act. Besides 
the said rules, Sections 454 and 455 
authorise the Corporation to add to, 
amend, alter or rescind. those rules 
subject to their being not inconsistent 
with the provisions of the Act, sanc- 
tion’ of the State Government and to 
the condition of their being made after 
previous. publication. -The other rele- 
vant provisions of the Act are Ss. 63 to 
66 which lay down the obligatory fun- 
ctions which the: Corporation must 
perform and certain discretionary fun- 
ae which it can perform. 


The argument was that 
mse S. 127 t lays down that pro~- 


recently amended - 


A.I R. 


perty taxes can be levied by the Cor- 
poration only for the purposes of the 
Act, that is to say, for and in respect 
of the functions which the Corpora- 
tion must and can carry out, the Act 
being silent- as to the maximum rate 
upto. which ‘the Corporation, can levy, 
it gives unbridled and arbitrary power 


to levy the property tax as much and 


to any extent it may desire. Mr. 
Iyengar pointed out that amongst the 
discretionary functions which the Cor- 


‘poration can undertake under S. 66 
“there are 


such. things as swiming 
pools, public parks, gardens, - récrea- 
tion grounds, construction of dwell- 
ings for:municipal officers and ser- 
vants, libraries, museums ete. for 
undertaking which the Corporation 
can spend huge amounts and. impose 
extravagant and burdensome . rate of 
tax. According to the argument, 
there are no guidelines or controls in 
the| Act which can place any limits to 
the spending by the Corporation on 
such discretionary objects, and there~. 
fore, the rate payers are exposed to 
being taxed in an septaty, ae un- 
controlled fashion.. 


13, - The diata thus is whe- 
ther the Act contains any policy or 
guidelines or control over the taxing 
power of the Corporation without 
which. ‘the delegation of power to tax 
would be Sa axbitrary. and vio- 
lative of Art. 

' 14. The aa as its preamble 
and the long title ‘show, was passed 
for ;establishment of municipal cor- 
porations in the city of Ahmedabad 
and Poona and certain other cities for 
ensuring better-- municipal Govern- 
ment. It -was apparently modelled 
after the Bombay Municipal Corpora- 
tion Act, 1888. The Act does not lay 
down. any maximum rate in S. 127 
probably because its operation was not 
confined to any particular city in 
which the municipal corporation would 
be šet. up, The Legislature, while 
passing it, could not envisage in which 
particular cities such 
would be set up. Nor could it envi- 
sage what their financial needs would 
be; nor which of the discretionary fun- 
ctions under S: 66, such corporations 
would. feel they must undertake. Such 
needs being variable and incapable of 
uniform specification, the Legislature 
might have felt it inexpedient to rest- 
rict the fiscal powers of the corpora- 
tions to be established in future. 


corporations . 


NG 


1971 


‘Standing Committee 


‘prepare budget 


. 15. The point far considera-ion 
is whether the absence of a provision 
laying down the maximum rate is by 
itself sufficient to render the delega- 
tion of the power excessive. As al 


ready stated; S. 127. (1) expressly oro- 


vides that taxes can b2.:-levied cnly 
for the purposes of the Act. They zany 
not thus be raised - for’ any function 
other than the -one -provided by the 
Act. Section 82 requires -all moenies 


- received by the Corporation under the 


Act to be credited to..the Municipal 
Fund held. by the: Corporation in trust 
for the. purposes of the Act: . By rea- 


son of S. 86, no payment can be. made’ 


out of the Municipal Fund unless it 
is covered by the current budget grant. 
Furthermore, S: 88 lays down tha: the 
moneys. credited in -the Municipal 
Fund shall ‘be applied in paymert- of 
sums, charges and. costs. necessary for 
carrying thé Act. into effect, or pay~ 
ment directed or sanctioned | or. 
under the Act. Section 89 res-ricts 
expenditure by the Corporation within 
the city. except when provided by the 


Act or by a resolution by’ not less than. 


half the total number of councilors. 
Under S. 95, .the Commissioner is 
required annually .to lay befor» the 
estimates of 
income and expenditure, and tnder 
S. 96, the Standing Committee has to 
estimate ‘A’ “having 
regard to all the requirements o: this 
Act”. The budget estimate ther. has 
to be laid before and passed by the 
Corporation. Similar provisions are 
made in Ss. 97.and 9& for budget esti- 
mate ‘B’ prepared -by the Transport 
Manager. It is after all. this.has been 


_done that the Corporation under S. 99 


determines, on: or before the 2C:h of 
February of each yeer, the rates . at 
-which property taxes under S. 127 (1), 
but subject to the limitations and con- 
ditions laid down in Ch. XI, are to be 
levied for the next ensuing o-ficial 
year. Under S. 100, the Corporation 


‘either sends back-the budget estrmates 


‘A’ or ‘B’ for further consideration, or 
adopts -them with such alterations as 
it deems’ expedient. The concitions 
and ‘limitations subject to which the 
Corporation can fix, under S. 99, the 
rates at which the property tax=s are 
to be levied are those provided =n sec- 
tion 127 (3) and (4), ie, they can be 
assessed and levied in accordance: with 
the provisions of the Act and the rules. 
These provisions clearly show that the 
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ultimate control, both for raising the 
- taxes and incurring expenditure, lies 


with the - councillors chosen by and 

responsible to the people. Be og 
16. -As aforesaid, the assessment 

and levy of the property taxes have 


. to be in conformity. with. the. Act and 


the rules. These rules contain inter 
alia Taxation Rules,- which are part 
of the Act. Section 454 no doubt, 
empowers the Corporation to amend, 
alter and add to those rules, but such 
power is made under S. 455 subject to 
the sanction of the State Government. 
Under: S. .456, the - State Government 
can at any time require the Corpora- 
tion to make rules under S. 454 in res- 
pect of any purpose or matter specifi- 
ed in S. 457, which includes item ‘(7) 
Municipal Taxes. (a) The assessment 
and recovery: of municipal taxes”. 


- Thus, ‘although the Act does not pres- 


cribe the maximum rate at which the 
property taxes can be raised, the ulti- 
mate control for raising them is with 


the councillors responsible to the peo- 


ple. It is difficult, therefore, to sus-|. 
tain the plea that the power to levy 


-the property tax is so unbridled as to 


make it possible for the corporation to 
levy it in an arbitrary manner or ex- 
tent. . 

17. In all statutes dealing with 
Tocal- administration municipal autho- 
rities have inevitably to be delegated 
the power of taxation. Such power 
is a necessary adjunct to a system of 
local self-government. Whether such 
delegation is excessive and amounts 
to abdication. of an essential legislative 
function ‘has to be considered from the 
scheme, the objects, and the provi- 
sions of the statute in, question. -- 


`- I8. In The Western ‘India 
Theatres Ltd. v. Municipal Corpora- 
tion of the City of Poona, (1959) Supp. 
(2) SCR 71 = (AIR 1959-SC 586). this 
Court spelt out the policy in the ex- 
pression “for the purposes of this Act”, 
an-expression also used in Sec- 
tion 127. In Pandit Banarsi Das 
Bhanot v. State of Madhya Pra- 
desh, 1959 SCR 427 = (AIR 1958 
SC 909) delegation of power to the 
executive- to -determine the . details 
relating to the ‘working of taxation 
laws, -such as the selection of persons 
on whom the tax is to be levied, the 


rates at which it is to be charged in 


respect of, different classes of -goods 
and the:like, was held not to be un- 
constitutional on=the principle that sq 
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long as the legislature retains or has . 


the power of withdrawing or altering 
the power to tax delegated to a subor- 


dinate authority such delegation. would - 


be held neither an abdication nor ex- 
cessive. In Liberty Cinema case, (1965) 
2 SCR 477 = (AIR 1965 SC 1107) the 
majority view was that the power. to 
fix the rate of a tax was not of the 
essence of the legislative power and 
that such a power could be delegated 
even to a non-legislative body. But 
the decision laid down that when such 
a power is delegated the legislature 
must provide guidance for such fixa- 
tion. The majority held that where 


rates have not been specified in the. 


statute, the power to fix the rates as 
might be necessary- to meet the needs 
of the delegate itself affords guidance. 
The minority view differed. from the 
majority view, in that, according to it; 
the power to fix the rate of tax was 
an essential legislative function. But, 
even according to that view, such a 


power can be delegated provided the. 


delegate is afforded guidance by the 
legislature laying down the policy and 
principles in the Act. It, however, 
disagreed with the majority: view. that 
the raising of tax co-extensive with 
the needs of the delegate in imple- 
menting the purposes: of the Act can 
afford such guidance. 


19. - The Liberty ‘Cinema case, 
(1965) 2 SCR 477. = (AIR 1965 SC 
1107) came for consideration in Devi 
Das v. State of Punjab, (1967) 3 SCR 
557 = (AIR 1967 SC 1895) where 
Subba Rao, C. J., speaking for the 
Court, said: . 

“If this decision Liberty Cinema 
case, (1965) 2 SCR 477 = (AIR 1965 
Sc 1107) is an authority for the posi- 
tion that the legislature can delegate 
its power to a statutory authority to 
levy taxes and fix rates in regard 
thereto, it is equally an ‘authority for 
‘the position that the said statute to be 
valid must give a guidance to the said 
authority for fixing the said rates. . ”. 
Though he did not agree as a general 
principle that guidance can always be 
spelt out from the limitation to fix. the 
rate by the extent ofthe needs of and 
the expenses required by the delegate 
to discharge ‘its statutory functions, 
the Court did not disapprove Liberty 
Cinema case, (1965) 2 SCR 477 (AIR 
1965 SC 1107) but confined the prin- 
ciple laid down there to the provisions 
of the Calcutta Municipal Act in 


A.L. R. 
which the majority had found the 
- requisite guidelines. No such guid- 


ance was available in the Sale Tax 
statute before the Bench deciding 
Devi Das’s case, (1967)-3 SCR 557 = 
(AIR 1967 ' SC- 1895). The position 
which emerged: from the decisions so 
far, therefore, was that the power to 
fix tates can be delegated if the sta- 
tute doing so contains a policy or prin- 
ciples furnishing guidance to the del 
gate lin exercising - ‘such power. 

20. In the Municipal Corpora- 
tion of Delhi v. Birla Mills, (1968) 3 
SCR‘'251- = (AIR 1968 SC 1232) the 


question as to the limits of delegation 


of taxing power once more arose. The 
Delhi Municipal Corporation Act, 1957, 
like the present Act, entrusted to the 
Delhi Corporation two kinds of fune- 
tioris, compulsory:..and .optional. In 


; relation to the former, the Act speci- 


fied the maximum rate of tax the Cor- 
poration could raise, but not so in the 
case of tax relating to or for imple- 
menting the optional functions. The 
controversy was whether the Act con- 


tained provisions furnishing guidance 


to the Corporation in the exercise of 
the power to tax. After an, analysis 
of the provisions of the Act, Wanchoo, 
C. J., ‘pointed out the following factors 
which’ furnished - sufficient guidance 
preventing . the delegation’ becoming 
invalid: f 

(1) that the delegation was to an 
elected body responsible to the people, 
including those who pay taxes and to 
whom the councillors have every four 
years to turn to for being elected; 

(2) that the limits of taxation 
were to be found in the purposes of 
the Act for the implementation of 
which alone taxes could be raised and 
though this factor was not conclusive, 
it was nonetheless relevant and must 
be taken into account with other rele- 
vant factors; _ . 

(3) that the impugned S. 150 ït- 
self  contained.a provision which re- 
quired that the maximum rate fixed 
by the'Corporatioņ should have the ap- 
pr of the Government; 

. (4) that the Act contained provi- 
sions which required adoption of bud- 
get estimates by the Corporation an- 
nually;, and ; 

(5). that there was a check by the 
courts ‘of law where the power of 
taxation is used unreasonably or in 
non-compliance or breach of the pro- 
visions and objects of the Act. 


1971. - 


21, ‘Referring io. Devi Das’s 


case, (1967) 3 SCR 557 = (AIR 12967 


SC 1895)-he pointed out that (1). that 
case did not disapprove Liberty Cine- 
ma case, (1965) 2 SCR 477 = (AIR 
1965 sc 1107) was concerned wiih a 
sales tax statute and not with a sta- 
tute dealing with bodzes with limited 
purposes, such as local: self ‘governing 
bodies. At page 268 cf the report, he 
observed: 


“There isin our opinion a clear dis- 

tinction: between delegation of fixing 
the rate of tax like sales tax to the 
State Government and` delegation of 
fixing rates of certain taxes for pur- 
poses of local taxation. The needs of 
the State are  unlimited...... The 
result of making delegation of £ tax 
like sales tax to the State Govern- 
ment means a power to fix the tax 
without any limit even if the reeds 
and purposes of the State are tc be 
taken, into account.” 
Thus, the majority view in this deci- 
sion, which is binding on us, siows 
that the mere fact that an Act Jele- 
gating taxing power refrains from pro- 
viding a maximum rate does not ‘by 
itself render the delezation invalid: 


22. From the provisions of the 
present Act, cited earlier it wil. be 
seen that though factor (3) of the fac- 
tors relied on by Wanchoo, C. J., is 
absent in S. 127, the rest are present. 
It is impossible to say that when a 
provision requiring sanction of the 
Government to the maximum rate fix- 
ed by the Corporation is absent, the 


- rest of the factors which exist in the 


Act lose their efficacy and cease. to be 
guidelines. Furthermore, if the Cor- 
poration were to misuse the flexibility 
of the power given to it in fixinz the 
rates, the State legislature can a> any 
moment withdraw that flexibility by 
fixing the maximum limit up to which 
the Corporation can tax. Indeec, the 
State Legislature has now done so by 


‘Section 4 of Gujarat Act, 8 of 1968. 


In view of the decisions cited above 
it is not possible for us to agree with 
counsel’s contention that the Act con- 
fers on the Corporatisn such arb-trary 
and uncontrolled power as to render 
such conferment an excessive delega- 
tion. 

23. That brings us to the ccnten- 
tion regarding the validity of the as- 
sessment-book maintained by the Com- 
missioner for the assessment year in 
question. 


-receipt of 
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24. - Rules 9 to 21 of the Taxa- 
tion Rules are ‘headed “Assessment- 
Book”. A comparison of these’ rules 
with Ss. 156 to 168 of the-Bombay ` 
Municipal Corporation Azt, 1888 at 
once shows that they are, with the 
exception of R. 10, taken almost ver- 
batim from. these sections. Rule 9 
requires the Commissioner to keep a 
book .to be called .the “Assessment- 
Book” in which the following matters 
have to be entered, viz, . 

(a) a list of buildings and lands, 
: (b) the rateable value of each of 
them, ° ; 

: (c) the names of persons primari- 
ly liable for the payment of the pro- 
perty taxes, if any, leviable on each 
such building or land, 


(d) the reasons for non-liability, 
if any of them is not liable to be assess- 
ed to the general tax, and 


(e) “when the rates of the pro- 
perty-taxes to be levied for the year 
have been duly. ‘fixed by the Corpora- 
tion and the period fixed by public 
notice, as hereinafter provided, or the 
-complaints against the 
amount of rateable value entered in 
any portion of the assessmeni-book 
has expired, and in the case of any 
such entry which is complained 
against, when such. complaint has been 
disposed of in accordance with the 
provisions hereinafter contained, the 
amount at which each building or land 
entered in such portion of the assess- 
ment-book is assessed to each of the 
property taxes, if any,. liable thereon.” 
The rule contains other clauses, but 
we are not at- present concerned with 
them.. $ 


25. Rule 10 (1) provides that 
the ässessment-book may, if the Com- 
missioner thinks fit, be made in sepa- 
rate books called “ward assessment- 
books” one for each of the wards into 
which the city is for the time being 
divided for purposes of the elections. 
Clause (2) of the rule says that the 
ward assessment-books.and the res- 
pective parts, if any, shall collectively 
constitute- the assessment-book. Rule 
10 differs from S. 157 of the Bombay 
Municipal Corporation Act, in that, 
whereas it-gives an option to the Com- 
missioner either to maintain one as- 
sessment-book. for the entire city or 
separate ward assessment-books, Sec- 
tion 157 gives no such option 
and provides only for ward as- 
sessment-books which collectively 
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constitute, as in R. 10 (2), “the assess-. 
- ment-book”... The Legislature, ' thus; 
_ deliberately. ‘made a.departure from 
"S. 157 by leaving it to the discretion 
of the Commissioner either to. main- 
lain one book or several books ward- 
wise. ‘Such a departure was. presuma- 
bly made. because the Act- was to ap- 
ply ‘not to one city only, -às did -the 
Bombay Act of 1888, but. to an ~un- 


known. number of: cities where muni-. 


cipal corporations might.in future’ be 
set up, each having different condi- 
tions from the - other --and:not being 
certain whether- one assessment-book 
or separate “ward assessment-books 
would be suitable for each: of them. . 


26. - Rules 11 and 15 deal “with 
treatment of properties let to two or 
more persons in separate, .occupancies 
and the procedure where the name of 
the person primarily liable for pro- 
perty taxes cannot be ‘ascertained. 
Rule 12, it will be noticed, mentions 
only the assessment-book . and nof 


ward assessment-books. ` Rule’ 13 pro-` 


vides that when entries required by 


cls. (a), (b), (c) and (d). of. rule’ 9 have’ 


been completed: “in” any ward assess- 
_ment-book, the Commissioner shall 
give public notice thereof and of the 
place where the ward ‘assessment-book 
or a copy of it, may ‘be inspected.” 
Rule 14 provides for inspection and 
taking: extracts by an owner or oc 
cupier of premises entered in “the 
assessment-book” ‘from any portion of 


“the said book” which relates to the’ 


said premises. “Rule 15 requires the 
Commissioner “at the time and in the 
manner prescribed in’ R. 13” to give 
notice of a day not being less than 15 
days from the’. publication of ‘such 
notice, on or before -which complaints 


against the amount of ‘any ‘rateable - 


value entered “in the ward assessment- 
book” will be received in, his office. 
Clause (2) of that rule ‘requires the 
Commissioner to give-a special writ- 
` ten notice to the. owner or occupier of 
premises which. `. have 
time been entered. “in the assessment- 
book” as liable to property taxés or 
in which: the rateable value- of any 
premises has been increased. Rule 16 
provides “for the manner of filing com- 
plaints réferred to in R. 15 against 
the .rateable. value “entered in the 
assessment-book”, and `R. 17 provides 
that complaints received under R. 16 
shall be registered in a book. kept for 
that purpose as ‘also for notice to each 


“book jsubject to. 


-for the -first 


! 
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complainant of the time: and place ~ 
when and where at his complaint 
would’ be investigated.. Rule 18 pro- 
vides. for ‘the hearing of the com- 
plaint and cl. (3) thereof lays down that 
when a complaint is disposed of, . 
result shall be.noted in the said book 
of complaints: ard. the -necessary 
amendment shall be made.in - accord- 
ance ;with such result “in the assess- 
ment-book”. 


weve Rule 19, ' Which’ has “been. 
the subject matter: of controversy both 
in the High Court and before us,: pro- 


vides. that when “all such complaints, 


if any, have been disposed of and:.the 
entries required by cl. (e) of R. 9 have 
been ‘completed in the ward assess- 
ment? ibook, the. said book ‘shall be 
authenticated by the .Commissianer, 
who shall certify; under his aarue 
that except in the casës, if any, , in 

which amendments have been made as 
shown therein, no valid objection has 
been made to the rateable .values en- 
tered|in the said book”: Cl. (2) pro- 
vides that. "the. said ward assessment- 
such: alterations as 
may. thereafter be made.therein under 
the provisions - -of R. 20 shall be ac- 
cepted as conclusive evidence of the 


‘amount’ of each property-tax Jeviable 


on each building and land in the ward 
in the- official year to which the 
book-relates. ” Rule 20 empowers the 
Commissioner to amend the ` assess- 
ment-book even after it- has been 
authenticated in certain cases and sub- 
ject to the conditions set out therein. 
Lastly, R. 21 provides. that it is not ~ 
necessary to prepare a new assessment 
book, every official year and permits 
the Commissioner to adopt: the entries 
in the ‘last preceding year’s book as 
the entries for each new year. ‘This, 


he can do, for four successive years. . 


l 28. Troni the scheme of salis 
9 to 21, it is clear that- the Commis- 


, sioner. first: enters in the assessment 


book: prescribed by :R. 9 the particu-. 
Jars set out in cls: (a) to (d) of ‘thaf 
rule. | Having done -this ` he proceeds 
to enter in the assessment-book the 
amount at which each building or land 
is assessed. He can do _ this under 


cL. (e) naturally after: (i) the rates of 


property taxes are fixed by the Cor- 
poration, (ii) the period fixed by 
public notice under R. 13 and for the 
receipt of . complaints. under. R. 15 
against rateable values entered under 


‘its .. 


“a for the whole 


1971 
cl (b) has expired, and (iii) after such 


complaints, if any, _ have been čis- 
posed of.. ; . 
29. - On a plain meaning of -he 


language in R. 10 the ‘Commissioner 
has the option to maintain either one 
assessment-book or ward assessmeat- 
books separately for each ward. But 
even if he were to-do so, such ward 
assessment-books would ` ‘collectively 
constitute “the assessment- book”, As 
earlier stated giving of such an option 
under R. 10 was a clear departure by 
the Legislature from S. 157 of che 
Bombay Act, 1888. Since these rvles 
have been taken almost verbatim 
from that Act, the departure has to be 
regarded as deliberate’ ‘and for zhe 
reason that the Legislature could not 
foresee at the time of enacting zhe 
Act as to the cities in which mun-ci- 
pal corporations would be set up and 
the conditions prevailing at such time 
- in those cities. 


30. The difficulty, 
arises because Rr. 13,. 15 and 19, which 
provide’ for a notice for inspection, 
for filing complaints against rateable 
values entered under cl. -(b). of: F. 9 
and for authentication and certifica- 
tion, use the expression. “ward assess- 
ment-book”. It is from this fact that 
the contention was raised. that though 
R. 10 is couched in permissive lan- 
guage, it must be construed as manda- 
tory requiring the Commissioner to 
maintain -ward assessment-bocks. 
Therefore, the Commissioner having 
maintained only one assessment-book 
city, it is not a valid 
book on the basis of which the levy of 
the property tax can be sustained. The 
argument was that the right of inspec- 
tion, the right of taking extracts, the 
right to file complaints and the duty to 
give public notice under Rr. 13 and 15 
and a special notice urder cl. (2) of 
R. 15, as also the duty to authenticate 


and certify under R. 19, are all mat- 


ters vital to both the rate payers, as 
also the Corporation, and that it was 


in respect of these vital matters that. 


Rr. 13, 15 and 19 speaks of ward as- 
sessment-books. Therefore, if the Legis- 
lature, which framed these rules, had 
contemplated. one assessment-book in- 
stead of separate assessment-books for 
each of the wards, ths language of 
these rules would not kave been what 
it is. The language of these rules, 
therefore, shows that R. 10 must be 
construed to mean that the Commis- 
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sioner has to maintain ward assess- 
ment-books -and it is when such books 
are maintained that the Corporation 
can validly levy the tax on the basis 
of such books. 

31. Confronted: with’ this’ dif- 
ficulty, the High Court construed the 


_tules to mean that R. 10 was discre- 


tionary and not mandatory, ‘but that 
Rr. 13, 15 and 19 apply- only when 
ward assessment-books are kept, and 
that when they are read together, they 
show that the scheme was that’ where 
ward assessment-books are prepared 
the Legislature intended to invest each 


_of such books with a finality and- did 


not intend- that the question as to 
rateable value or the amount of tax 
should remain hanging fire uniil all 
the ward assessment-books were pre- 
pared. As regards R. 19, the High 
Court held thet “if a single assessment- 
bóok is prepared, then the amount of 
tax entered in the assessment book 
will not be conclusive evidence.” 

32. Such a conclusion means 
that R. 19, as:'also Rr. 13 and 15 would 
apply only to ward assessment-books, 
and therefore, there would be-no 
authentication and certification where 
one assessment-book is kept and en-. 
tries in such a single assessment-book 
would not be conclusive evidence as 


regards the quantum of tax entered 


in it under cl (e) of R, 9. But once 
it is held that R. 10 is discretionary 
and the Commissioner can maintain 
one assessment-book or several ward 
assessment-books, as the’ High Court 
has done, it is hardly possible that the 
legislature which gave such an option 
could have intended that R. 19 should 
apply only to ward assessment-books 
and not where one assessment-book is 
kept and deprive the Corporation of 
the benefit of entries in it being treat- 
ed as conclusive evidence. 


33.- It is true that a genuine 
difficulty arises in ` construing these- 
rules as a result of the use of the 
expression “ward assessment-book” in 
Rr. 13, 15 and 19, and the use of the 
expression “assessment-book” in the 
rest of the rules. At the same time 
acceptance of the appellant’s conten- 
tion or the- interpretation by the High 
Court would create difficulties. The 
contention thet R. 10 should be con- 
strued as mandatory ignores (1) the 
permissive language of-the rule, and 
(2) the deliberate departure. made by 
the Legislature from S. 157 of fee 
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Eombay Corporation Act. If it intend- 
ed that assessment-books for each 
ward should be kept, there was no 
necessity for it:to .depart from the 
language of S. 157 of that Act. The 
fact that it made such a departure isa 
sure indication that it did not. Unless 
compelled by the context and the ceon- 


‘tent of -the other rules, there would ` 


be no justification not to give to R. 10 
the plain meaning | of its. language, 
particularly in view-of the fact that 
the Act is intended to apply not to one 
but to an indefinite number of cities 
each differing in conditions from the 


other, a factor which, as aforesaid, led 


the legislature to - make a, oTe 
from the said 5. 157. 4 . 


34 Buta far more serious dif- 
ficulty would „arise if the conclusion 
reached by the High’ Court were to 
-be accepted. If R..19 were to be inter- 
preted as applying to ward assessment- 
books, and “net where one assessment- 


book is kept, Rr. 13 and 15 must also: 


on the same reasoning be construed in 
the same way. The Legislature could 
not have intended that the entry under 
cl. (e) of R. 9, as regards the quantum of 
property tax leviable on each building 
‘and land, would become conclusive 
evidence only where ward assessment- 
books are kept and not where one 
assessment-book is kept. CL 
R..9 requires the Commissioner to en- 
ter in the assessment-book the amount 
at which each building is assessed to 
each of the property ‘taxes. The 
object of authentication under R. 19 is 
ta make such entry conclusive evi- 
dence of the amount being leviable on 
each such building and land for the 
particular official year. It is the 
amount of tax entered under cl. (e) of 


R. 9 to which is given the attribute of 


conclusive evidence, so that the Cor- 
poration can thenceforth proceed to 
issue bills for those amounts and serve 
‘demand notices. The rate payers can- 


not object to such bills and notices on 


‘the ground that the amounts therein 
set out are not correct by reason of 
some error ot such similar reason. 
Rule 19 confers conclusiveness only to 
_that extent and not to the rateable 
velue or the tax fixed or charged, as 
both are subject to an appeal under 
S. 406. Rule 19, therefore, was in- 
tended to enable the ‘Corporation to 
proceed to make demands as soon as 
entries are made as provided by cl. (e) 
st R. 9 and the Commissioner has 


(e) of 
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given thereafter his authentication 
that there exists no valid objection to 
the rateable value entered under the 
said cl. (e). Since the object. of R. 19 
is to. make the entry as to the amount 
of tax conclusive evidence so as to en- 
able the Commissioner to issue the 
bills, the Legislature could not have 
intended to apply. the rule only when 
ward assessment-books are kept and 
not when one assessment-book is main- 
tained, especially’ when in R. 10 it has 
deliberately given discretion to the 
Commissioner to maintain: either one 
assessment-book or several ward as- 
Poent Poa 


“De We are in agreement with 
the High ‘Court-that the liability to 
pay the tax arises under R. 30 and 
R. 9 (e) and is not dependent on auth- 
entication, which, as aforesaid, is in- 
tended for a limited purpose. But 
that does not mean that the provi-| . 
sion as to authentication applies only| — 
when ward assessment-books are kept, 
or that R. 19 does not apply wher 
one assessment-book is prepared. If 
R: 19. were to be so construed, ‘Rr. 13 
and 15 also’ would: have on the same 
reasoning to be:- likewise construed. 
That would mean-that the notice to 
enable the rate payers to take inspec- 
tion under R. 13 andthe notice under 
R. 15 fixing the date on or before which 
complaints against rateable value 
can be made, would have to be given 
only where ward assessment-books are 
kept and not where one assessmert- 
book is kept. It goes without saying 
that the right to inspect provided > 
under R. 18 and the right to file a 
complaint under R. 15 are vital mat- 
ters. That being so, it is hardly con- 
ceivable that the” legislature intend2d 
these rules to apply only where the 
Commissioner, keeps ward -assessment 
books. 


‘86. Since, for the reasons givenf{ 
earlier,. R. 10 has to be construed as 
permissive and not mandatory, and 
-thé ‘construction adopted by the High 
Court in regard to Rr. 13, 15 and 19 


< is. bound to create anomalies ° pointed 


out ‘above, the conclusion we must 
reach is that it was through inadver- 
tence that the old language used in 
Ss. 1157 to 168 of the- Bombay Cor- 
poration Act was allowed to be retain- 
ed without carrying out the change of 
language necessitated as a result of 
R. 10 giving discretion to the Commis- 
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sioner either to-maintain one book or 
several books: wardwise. 

37. The result; therefore, is 
that the assessment-book ‘in quest-on 
must be held to be valid and no obj=c- 
tion as to the validity of the bills end 
demand notices can be raised on he 
ground ‘that only one assessment-bcok 
and not wardwise books are kept. The 
appellant, thus, does not succeed on 
either of the two contentions raised on 
his behalf. The appeal fails and is 
dismissed with costs. 

Appeal dismissed. 


AIR 1971 SUPREME COURT 2111 
(V 58 C 438) 
(From: Punjab)* 

S. M. SIKRI, C. J., G. K. MITTER, 
K. S. HEGDE, A. N. GROVER AND 
P. JAGANMOHAN REDDY, JJ. 

Lekh Raj Khurana, Appellant v. 
Union of India, Respondent. 
Civil Appeal No. 1719 of 1967, D/- 
3-3-1971. 
(A) Constitution of India, Art. 311 
— A person holding a civilian post 
which is connected with the defence 
and for which he is paid salary from 
the defence estimates cannot clzim 
protection of Art. 311 — He is not, 2n- 
titled to invoke principles of natural 
justice even under general law of 
master and servant. (X-Ref: Natural 
Justice.) — Regular Second Appeal 
No. 43-D/1956 “at, 
High Court, Circuit Bench at Delai), 
Affirmed; Č. A. 1185/1955 dt. 6-2-1367 
(S.C.) and C. A. 1918/1966 dated £-3- 
1968 (S. C.), Followed. (Paras 4. 7) 
© (B) Civilians in Defence Service 
(Temporary Service) Rules (1949), R. 5 
— Breach of a statutory rule relating 
to the conditions of service entitles the 
aggrieved party to have recourse to 
the Court for redress. Hence a person 
holding a civilian post which is cən- 
nected with defence can challenge his 
termination on ground of non-ccam- 
pliance with the provisions of 
Regular Second Appeal No. 43-D/1356 
dt. 23-5-1961 (Punjab High Court, Cir- 
cut Bench at Delhi) Reversed; AIR 


1961 SC 751 and AIR 1965 SC £68, | 


Followed. (Pare 7) 

*(Regular Second Appl. No. 43-D of 
1956, D/- 23-5-1961 — Punjab at 
Delhi.) 
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Cases Referred: Chronological Paras 

(1968) C. A, 1918 of 1966 D/--3- 

. 3-1968 (SC), S. P. Behl v. 
Union of India 

(1967) C. A. 1185 of 1965 D/- 6-2- 
1967 (SC), Jugatrai Mahin- 
chand Aswani v. Union of India 4 

(1965) AIR 1965 SC. 868 (V 52)= 
(1964) 7 SCR 471,- State of 
Mysore v. M. H. Bellary 

(1961) AIR 1961 SC 751 (V 48)= 
(1961) 2 SCR 679, The State of 
Uttar Pradesh v. Ajodhya Pra- 
sad 7 

(1937) AIR 1937 PC 31 (V 24)= 
41 Cal WN 554, R. Venkatarao 
v. Sècretary of State 3,7 


Mr. N. N. Keswani, Advocate. for 
the Appellant; Dr. V. A. Seyid Muha- 
mmad, Sr. Advocate, Mr. S. P. Nayar, 
Advocate, with him), for Respondent. 


The following Judgment of the 
Court was delivered by 


GROVER, J.: This is an appeal by 
certificate from a judgment and decree 
of the Punjab High Court (Circuit 
Bench, Delhi) by which the suit filed 
by the appellant for a declaration that 
the order dated May 26, 1951 direct- 
ing his removal from service was 
wrongful, illegal and void and that he 
still continued to be in the service of 
the respondent as Supervisor, Army 
Ordnance Corps. 

2. According to the allegations 
in the plaint the appellant was ap- 
pointed by the Governor-General in 
July 1942 as Supervisor, Army Ord- 
nance Corps which according to him, 
was a civil. post under the Crown in 
India. In the months of September 


9 


‘and October, 1950 the appellant was 


served with charge-sheets by the Ord- 
nance Officer, Administration, Shakur- 
basti, Delhi State, where he was post- 


‘ed at that time calling upon him to 


submit his defence to the charges of 
making serious false allegations against 
his superior officer Maj. H. S. Dhil- 
lon. The appellant asked for grant of 
time for submitting his defence and 
he also demanded copies of certain 
documents etc., to prove his case. On 
May 26, 1951 while this inquiry was 
pending he. was served with an order 
by the Ordnance Officer, Administra- 
tion, Shakurbasti, Delhi which was as 
follows: 

“Under instructions received from 
Army Headquarters you are hereby 
given one month’s notice of discharge 
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‘with immediate effect, services being. 
-no longer required. Your services will 
be terminated on 25th June, 1951.” 

The appellant challenged the ‘legality 


of the above order principally on the . 


ground that it had been passed by an 
officer who was subordinate to ‘the 


authority who appointed him and- that. 
no inquiry “as required by:  Funda-. 


mental Rules and under the provi- 
sions of the Constitution of India” had 
been held in the matter of allegations 
against him and that no adequate op- 
portunity had been afforded to him of 
` defending himself or of showing cause 
against the action. proposed’ to -be 
taken. He also raised the question ‘of 
the order being vitiated by mala fides. 
In the written statement filed by the 
Union of India it was. stated that the 
appellant. had been. appointed. as.a. 
Labour Supervisor in the Extra Tem- 
porary Establishment by the COO/ 
Ordnance Officer Incharge, Ammuni- 
tion Depot, Kasubegu under the 
authority of Financial Regulations, 
India, Part I, Volume 25 and not by 
the Governor General. It was plead- 
ed, inter alia, that it was decided by. 
the Government’ of India -vide Army 
Headquarter’s letter dated. May, 25, 
1951 to terminate the services by ser- 
ving one month’s notice. Consequent- 
ly a notice of discharge from the ser- 
vice was given to him by the Ord- 
nance Officer, Administration who 
was competent to serve the notice on 
him under the authority of the Army 
Order No. 1202/1943 read in conjunc- 
tion with Financial Regulations referr- 
ed to before. 


3. The sole material issue 
which was framed was whether the 
order dated May 26, 1951 removing 
the appellant from service was 
illegal, wrong, void, ultra vires and 
inoperative. The trial judge held that 
Art. 31l of the Constitution was appli- 
cable to the case of the appellant and 
that his removal had not- been ordered 
by the appointing authority: The suit. 
was decreed. The respondent preferred 
an appeal which was.decided by’ 
Additional District Judge, Delhi.. 
was held by him that Art. 3ll was a 
applicable to the appellant -as he held. 
a post connected with defence. Accord- 
ing to the learned judge the appellant’s 
services were terminated under Rule- 5 
of the Civilians in Defence Service 
(Temporary Service) Rules, 1949, 

hereinafter called the ‘Rules’. It was 
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found that the order terminating the 
services had been passed by the pro- 
per authority.. The appeal was allow- 
ed and the suit was dismissed. The 


appellant appealed to the High Court’ 


which was dismissed. His appeal was 
heard along with certain other appeals 
in which similar. points were involved. 
It was found thatthe salary of the 
appellant was paid out of the estima- 
tes of the Ministry of Defence and he 
was: intimately connected with the de- 
fence of the country not as a comba- 


_tant but às. a person holding a post the 
-object of which was 
serve the Military Department. In the, 


exclusively to 


opinion, of the High Court Articles 309 
and 310 were applicable to the case 
of the appellant but Article 311 was 
inapplicable.. -On` the question of 
whether the services of the appellant 
were terminated without complying 
with the rules the. High Court ex- 
pressed the view that the breach of 
such rules did not give the aggrieved 
party a right to go to the court. Reli- 
ance in that connection was placed on 
the decision of the Privy Council in 
R: Venkatarao v.' Secretary of State, 
ATR 1937 PC .31 and certain other 
cases in which that decision was fol- 
lowed. In the case of the. appellant 


the ‘only other point which appears to - 


have been argued on his behalf and 
which was decided by the High Court 
related’.to the allegation of mala fides. 
The, aie went against him’ on that 
poin 


A The en whether the 
case of the appellant was governed by 
Art. 311 of the Constitution stands 
concluded by two. decisions of this 
court. In Jugatrai Mahinchand Ajwani 
v. Union of India, (C. A. 1185 of 1965 
D/- 6-2-1967 SC) it was held that an En- 
gineer in the Military Servicé who 
was' drawing his salary from the. De- 
fence _Estimates could not claim the 
protection of -Article 311 (2) of the 
Constitution. In that case also the 
appellant was found to have held a 
post: connected with Defence as in the 
present case. This decision was- fol- 
lowed in S. P. Behl v. Union of India, 


` (C. A. 1918 of 1966 D/- 8-3-1968 (SC) )’ 


Both these decisions fully cover: the 


-case of the appellant so far as the ap- 
i Plicability of Art. 311 is concerned. 


5. Learned counsel for the ap- 
pellant sought to argue that since the 
appellant was admittedly governed 
by the rules which were framed under 
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S. 241 (2) of the Government of India 
Act 1935 he was entitled to the pro- 
tection of S. 240 of that Act. Chap- 


ter I of Part 10 of that Act related , 


to the Defence Services. According to 
S. 238, Ss. 235, 236 and 237 were ap- 
plicable to persons who not. being 
members of His Majesty’s Forces held 
or had held posts in India connected 
with the equipment or administration 
of those forces or otherwise connect- 
ed with Defence as they applied in 


` relation to persons wko were or had 


been members of those forces. Sec 
tion 240, to the extent it is material, 
was in the following terms: 

*240 (1) Except as expressly pro- 
vided by this Act, every person who 
is a member of a civil service of the 
Crown in India, or holds any civil 
post under the Crown in India, holds 
effice during His Majesty’s pleasure. 

(2) No such person as aforesaid 
shall be dismissed from the service of 
His Majesty by any authority subor- 
dinate to that by which he was ap- 
pointed. 

(3) No such person as aforesaid 
shall be dismissed or reduced in rank 
until he has been given a reasonable 
‘opportunity or showing cause against 
the action proposed to be taken in 
regard to him: 


Section 241 provided for recruitment 
and conditions of service. 

6. On behalf cf the appellant 
it was contended that since his condi- 
tions of service were governed by the 
rules which were framed under the 
above section, S. 240 was clearly ap- 
plicable and his services could not 
have been terminated in terms of sub- 
sec. (2) of that section by any autho- 
rity subordinate to that by which he 
was appointed nor could he be dis- 
missed or reduced in rank until he 
had been given a reasonable opportu- 
nity of showing cause against the 
action proposed to be taken in regard 
to him. At no stage of the proceed- 
ings in the courts below the appellant 
relied on S. 240 of the Government of 
India Act and rightly so because the 
order of his discharge or termination 
of service was made after the Con- 
stitution had come into force. It was 
apparently for that reason that pro- 
tection was sought from Art. 311 and 
mot S. 240 of the Government of India 
Act 1935. We see no reason or justi- 
fication in the present case for deter- 
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mining whether a person holding a 
civilian post which is connected with 
the defence and for which he is paid 
salary and emoluments from the De- 
fence Estimates would be governed 
by the provisions of section 240 of the 
Government of India Act if the pro- 
visions of that Act were not applica- 
ble to the case of such a servant. 


7. The next question is whe- 
ther rule 5 of the Rules was applica- 
ble and whether the appellant could 
claim the benefit of that rule. It pro- 
vided, inter alia, that the service of a 
temporary government servant who is 
not in quasi-permanent service shall 
be liable to termination at any time 
by notice in writing given either by 
the government servant to the ap- 
pointing authority or by the appoint- 
ing authority to the government ser- 
vant. The view of the High Court! 
that the rules were not justiciable 
cannot be sustained as the decision of 
the Privy Council in- Venkatarao’s 
case, AIR 1937 PC 31 and the other 
cases following that view have not 
been accepted as laying down the law 
correctly by this court. -It has been 
held that the breach of a statutory 
rule in relation to the conditions of 
service would entitle the aggriev- 
ed government servant to have 
recourse to the court for redress; 
vide State of Uttar Pradesh v. Ajo- 
dhya Prasad, (1961) 2 SCR 679 = 
(AIR 1961 SC 751) and State of Mysore 
v. M. H. Bellary, (1964) 7 SCR 471 = 
(AIR 1965 SC 868). Now Exhibit P. 3 
which is a letter dated May 26, 1951 and 
which was produced by the appellant 
himself shows the one month’s notice 
of discharge was given by the Ordn- 
ance Officer, Administration, under 
instructions received from the Army 
Headquarters. A copy of another 
letter Exht. P-2 dated May 27, 
1951 was produced according to 
which it had been decided by 
the Government of India that the 
services of the appellant be termina- 
ted by giving him one month’s notice. 
It is true that the original of that 
letter was not produced although it 
had been stimmoned by the appellant. 
It is at least clear that the Ordnance 
Officer, Administration, had served 
the notice of discharge under instruc- 
tions from the Army Headquarters. In 
this view of the matter there is no 
substance in the contention raised on 
behalf of the appellant that the order 
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of discharge had not been made by 
the appointing authority. At any rate 
before the High Court there was no 
challenge to the finding of the learn- 
ed District Judge on the point and a 
question of fact cannot be ‘allowed to 
be reopened at this stage. The learn- 
ed counsel for the appellant attempt- 
ed to reopen the finding on the ques- 
tion of mala fides and also invoked 
the rule of natural justice in so far 
as the appellant had not been afford- 
ed any opportunity of showing cause 
against his discharge or termination 
of services. In the appeal before this 
court the finding on the point of mala 
fides must be accepted as final and 
.the appellant cannot be allowed to 
reapitate that matter. As regards the 
applicability of the rule of natural 
justice it has not been shown to us 
how under the general law of master, 
and servant, in the absence of any 

protection conferred by Article 311 of 
the Constitution such a rule can be 
invoked. 

8. The appeal fails and it is 
dismissed but in view of the circums- 
tances we leave the parties to | bear 
their own costs in this court. 

Appeal dismissed. 


AIR 1971 SUPREME COURT 2114 
(V 58 C 439) 
(From: Calcutta)* 
K. S. HEGDE AND 
A. N. GROVER JJ. | 

The Commissioner of Income Tax 
West Bengal I, Calcutta Appellant v. 
Bengal River Steam Service Co. Ltd. 
Respondent. 

' Civil Appeal No.. 865 of 1968, D/- 
5-8-1971. 

Income Tax Act (1922), S. 10 — 
Agreement for Avoidance of Double 
Taxation in India and Pakistan 1947 
Items 5 (g) and 9 — Income from busi- 
ness or other sources. 


The assessee carried on the busi- 
ness of plying river boats before par- 
tition of India. During the year of 
account the Government requisitioned 
certain boats belonging to assessee on 
cherter basis. 
certain amount as ‘Hire’ for the boats 


*(Income Tax Ref. No. 18 of 1958, D/- 
3-5-1967 — Cal.) 
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The assessee received - 
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requisitioned. The traffic originated 
in the areas which subsequently be- 
came part of Pakistan. 

Held, that the amount earned by 
the assessee fell within Item 5 (g) of 
the Agreement and not within the resi- 
duary clause mentioned in Item 9 of 
the Agreement and therefore could not 
be brought to tax in India. 

Item 5 (g) does not make any dis- 
tinction between “Hire” and “Freight” 
It deals with all types of transport by 
ships. Item 9 being a residuary clause 
would not be attracted when a case 
falls within item 5 (g). 

(Para 5) 


Mr. Jagdish Swarup, Solicitor 
General of India, (M/s. S. K. Aiyar, R. 
N. Sachthey and B. D. Sharma, Advo- 
cates with him), for Appellant; Mr. R. 
K. Lal, Advocate, and Mr. G. S. Chat- 
terjee, Advocate of M/s. Kshatriya and 
Chatterjee, for Respondent. 


The Judgment of the Court was 
delivered by 


HEGDE, J.: This is an appeal by 
certificate under S. 66-A (2) of the 
Indian Income-tax Act, 1922 (in brief 
‘the Act’) arising from the decision of 
the High Court of Calcutta in Income- 
tax Reference No. 18 of 1958 on its 
file. Therein two questions of law 
were referred to the High Court for 
its opinion. They are: 

“1. Whether on the facts and in 
the circumstances of this case, the 
amount of Rs. 3,43,138/- received by 
the assessee was derived from a source 
of category of transaction mentioned 
in Item 5 (g) of the schedule to the 
Agreement for the Avoidance of Dou- 
ble Taxation of Income between India 
and Pakistan? and 

2. If the answer to the above 
question be in the negative, then whe- 
ther the aforesaid sum.fell under 


item 9 of the Schedule of the afore- 


said Agreement.” 

2. The High Court 
with ‘the tribunal’s findings answered 
the first question in the affirmative 
and consequently declined to answer 
the second question. Aggrieved by 
that decision the Department has 
brought this appeal. 


3. The respondent-assessee car- 
ried on the business of plying river 
boats before the partition of India. 
Herein we are concerned with the 
income earned by the assessee in the 
assessment year 1947-48, the relevant 
accounting year being the calendar 
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the Government requisitioned zer- 
tain boats belonging to the asses- 
see on charter basis. The state- 
ment of the vessels so chartered 
and income received therefrom during 
the year was placed before the tr_bu- 
nal. But it is not necessary to refer 
to the same as it has no bearing on 
the question of law that we are eall- 
ed upon to decide. The assessee’s regis- 
tered office was in Calcutta. It is said 
that during the accounting year in 
question, the assessee received Rupees 
3,43,138/- as ‘Hire’ for the boats requi- 
sitioned by the Government. But the 
traffic originated in the areas which 
are now a part of Pakistan. The ques- 
tion for consideration is whether the 
receipt of Rs. 3,43,138/- can be brought 
to tax in this country. For deciding 
that question, it is necessary to refer 
to a few more facts: 

In order to avoid Double Taxation 
of Income, profits and gains because 
of the partition of India, the Govern- 
ment of India entered into an Agree- 
ment with Pakistan in 1947 in exercise 
of the powers conferred on it by 5. 49 
(AA) of the Act, Section 11 (A) or the 
Excess Profits Tax Act, and S. 18A 
of the Business Profits Act, 1947 as 
adapted. That Agreement to the ex- 
tent material for our present purpose 
reads thus: 

“Whereas the Government of the 
Dominion of India and the Govern- 
ment of the Dominion of Pakistan 
desire to conclude an agreemen- for 
the avoidance of double taxatior of 

(Contd. on Col. 2) 
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year 1946. In that accounting vear 


income chargeable in the two domi- 
nions in accordance with their respec- 
tive laws: 

Now therefore, the said two Govern- 
ments do hereby agree as follows: 


Article `L XX XX XX 
Article II. xXx xXx xx 
Article III Xx XX XX 


Article IV. Each Dominion shall 
make assessment in the ordinary 
way under its own laws; and, 
where either Dominion under the 
operätion of its laws charges any 
income from the sources or cate- 
gorjes of transaction specified in 
column 1 of the Schedule to this 
Agreement (hereinafter referred to as 
the Schedule) in excess of the amount 
calculated according to the percentage 
specified in columns 2 and 3 thereof, 
that Dominion shall allow an abate- 
ment equal to the lower amount of 
tax payable on such excess in their 
pomincn as provided for in Article 


Article V xx xx xx 

Article VI. (a) For the purposes of 
the abatement to be allowed under 
Article IV or V, the tax payable in 
each Dominion on the excess or the 
doubly taxed income as the case may 
be, shall be such proportion of the tax 
payable in each Dominion as the ex- 
cess or the doubly taxed income bears 
to the total income of the assessee in 
each Dominion. 


(b) xx xx XX 
Article VII XX xx xx 
Article VIII xx XX XX 
Article IX xx xx xt 


THE SCHEDULE 
(See Article IV). 


Source of income or nature of trans- 
action from which income is derived. 


Percentage of income which each 
Dominion is entitled to charge under 


Remarks. 


the agreement. 


(3) (4) 





L x x x 
2. x x x 
3. x x x 
4. x x x 
5. Income from ‘business’ or "other 
sources” :— : 
(a) — as 
(b) . e 
(c) ma oes 
(d) o= oon 
(e) ~ ne 
(f) : 
(g) Transport Ships >. , se 
oO x xX x 


i x x x 


100 per cent., by the Dominion in 
which the traffic originates. 


Nil by tno otaor. 
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8& x x . x ` 

9. Any income derived from a s.e 100 per cent. by the Dominion in Nil by the other. 


source or categery of trans- 
actions not mentioned in 

any of the foregoing items - 
of this Schedule. 


which the income normally acerues 
or arises. 





Å. It appears from the state- 
ment of the case that the assessee 
earned Rs. 3,43,138/- in Calcutta and 
Rs. 7,296/- in Narayan Ganj (now in 
Pakistan) from out of the hire received 
from the Governments in respect of 
the boats chartered by them. The In- 
come-tax Officer held that the amount 
of Rs. 3,43,138/- so received was in- 
come earned in Indian Dominion and 
therefore liable to be brought to tax 
in this country. In so doing he applied 
the provisions of Item 9 of the Sche- 
dule to the Agreement for Avoidance 
of Double Taxation. According to the 


assessee his case fell within item 5 (£) 


and not item 9. The Income-tax Officer 


did not accept. that contention. In’ 


appeal the Appellate Assistant Commis- 
sioner agreed with the conclusions 
reached by the Income-tax Officer 
but the Income-tax Appellate Tribu- 
nal differed from the view taken by 
the Income-tax Officer, and the Ap 
pellate Assistant Commissioner. It 
came to the conclusion that the receipt 
in question fell within item 5 (g) of 
the Agreement and therefore it is not 
liable to be taxed in this country as 
admittedly the traffic originated in 
areas which are now part of Pakis- 
tan. As mentioned earlier the High 
Court agreed with the view taken by 
the tribunal. 


5. It was urged on behalf of 
fhe Department by the learned Soli- 
citor-General that there is a distinc- 
tion between the “Hire” and “Freight”. 
According to him item 5 (g) of the 
Agreement deals only with “Freight” 
whereas any “Hire” received would 
come within item 9. We see no 
basis for this subtlety. Quite plainly 
item 5 deals with transport by ships, 
air and road, Herein we are dealing 
with income realised as a result of the 
transport by ships. Item 5 (g) does 
mot make any distinction between 
“Hire” and “Freight”. It deals with 
all types of transport by ships. Item 
9 is a residuary clause. That item will 
be’ attracted only if the income, profit 
or gains earned or received cannot 


come within any other item. As men- 


tioned earlier, the income with which 
we are concerned in this case plainly 
comes within item -5 (g). We agree 
with the Tribunal and the High Court 
that the receipt with which we are 
concerned in this case comes within 
item 5 (g). 


6. For the reasons mentioned 
earlier, we are of opinion that the 
High Court correctly answered the 
questions referred to it. 


7. In the result this appeal 
seer and the same is dismissed with 
cos 


T Appeal dismissed. 


t 
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Appellants v. Motilal Saraogi (dead) 


by his legal representatives, Respon- 
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Pre Civil Appeal No. 1973 of 1966, D/- 


West Bengal Transferred Territo- 
ries (Assimilation of Laws) Act (19 of 
1958), S. 3 (2), Proviso, Cl. (a) — Re- 
peal of laws existing in transferred 
territories, effect of — All acts duly 
done under the laws existing in the 
‘transferred territories’ before their 
replacement by Bengal Acts being 
protected, a notice to quit to a nom 
agricultural tenant in accordance with 
the Transfer of Property Act prevail- 
ing in those territories before repeal, 
would be valid. The validity of notice 
cannot be tested by a provision in this 
regard in the West Bengal Tenancy 
Act. ILR (1966) 2 Cal 289, Reversed. 
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Mr. V. S. Desai, Sr. Advocate, 
(Miss: Krishna Sen and Mr. B. P. 
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Advocate, with him), 
No. 1 (a). 


for Respondent 


The Judgment. of the Court was. 


délivered by 


HEGDE, J.: This appeal ‘by certi- 


Ficate arises from the decision of the 


Calcutta High Court in its appe_late - 


decree No. 1033 of 1956. The appel- 
lants are the legal representatives of 


the original plaintiff Chiranji Lal. 


Khaitan. The plaintiff was the owner 
of the suit property. According to 
the plaint case, the plaintiff leased out 
the property described in Sch. II to 
the plaint, a vacant plot to the defen- 
dant in June 1943 on a monthly ren- 
tal of Rs. 20/-. It was an oral lease. 
The defendant took on lease that pro- 
perty for the purpose of carrying on 
his motor business. Eut in the year 
1947 without the plaintiff’s knowl=dge 
the defendant. constructed  sereral 


structures on the lard. In 1948 the | 


plaintiff asked him to remove those 
structures’ but the defendant did not 


comply with that demand, hence in- 


September 1948, the plaintiff served 
on him a notice to quit determining 
the tenancy. with effect from the. Ist 
November, 1948. As the defendant 
did not surrender possession of the 
property, the plaintiff instituted the 
suit from which this appeal arises on 


January 3, 1940 in the court of Mun-. 


sif at Purulia. Atthe time ofthe msti- 
tution of the. suit, the suit property 
was within the limits of the State of 
Bihar. The defendant resisted the suit 
on various grounds. The learned trial 
Judge rejected all those grounds and 
decreed the suit on May, 1952, as pray- 
ed for and directing the defendant to 
deliver vacant possession of the suit 
plot after removing the structures put 
up by. him. The decree of the trial 
court was affirmed ky the first ap- 
pellate court on July 11, 1952. Mean- 
while in 1956, some of the border 
areas of the Bihar State were trans- 
ferred to the State of West Bengal as 
a result of the amendment oi the 
Constitution. One of the areas that 
stood transferred ta the State of 
West Bengal is that concerned in 


the present litigaticn. The trans- 
fer in question took place on 
November 1, 1956. The defendant 


filed a second appeal against the efore- 
mentioned decree in the High Court 
of Patna on September 7, 1956 and 
the same was admitted. by the High 
Court on September 10, 1956. That 


Chiranjilal v. Motilal (Hegde J.) 
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appeal stood transferred to the High - 
Court of Caleutta under the provisions 
of the- Bihar and West Bengal Transfer 
of Territories Act, 1956, the Act under 
which the transfer of territories men- 
tioned earlier took place. Part VII of 
that Act provided that the law then 
in force in the transferred territory 
was to continue until otherwise pro- 
vided by the competent legislature or 
other competent authority. In 1956 
the West Bengal legislature enacted 
the West Bengal Transferred Territo- 
Ties (Assimilation of Laws) Act, 1958 
(to be hereinafter referred to as the 
‘1958 Act’). That Act came into force 
on July 1, 1959. The second appeal 
filed by the defendant which had stood 
transferred to the Calcutta High Court 
came up for hearing before that court 
on August 10, 1965. Before the High 
Court the defendant’s Counsel pressed 
for decision only two points viz: 

(1) That the plaintiff's claim is 
barred by equitable estoppel and 

(2) the suit is liable to be dis- 
missed under S. 9 read with S. 88 of 
the West Bengal Non-agricultural Te- 
nancy Act, 1949 (to be hereinafter 
referred to as the ‘1949 Act). 

2 The High Court rejected the 
first contention. Agreeing with the 
courts below, it came to the conclu- 
sion that there is no reliable evidence 
to show that the structures in question 
were put up either with the consent 
or knowledge of the plaintiff. But it 
accepted the second contention ad- 
vanced on behalf of the defendant and 
dismissed the suit. Hence this appeal. 

3. All the courts below have 
concurrently come to the conclusion 
that the defendant has failed to esta- 
blish his plea of equitable estoppel. 
That conclusion is based on findings 
of fact. We see no reason to review 
those findings. 


4. The only question tħat we 
have to consider is whether the High 
Court was right in holding that the 
suit for ejectment ought to fail for non- 
compliance. of S. 9 (1) (b) (iii). The 
High Court held that the plaintiff hav- 
ing failed to give six months’ notice 
before instituting the suit as requir- 
ed by the aforesaid provision, the suit 
is liable to be dismissed. It is urged 
on behalf of the appellants that S. 9 
of the ‘1949 Act’ is not applicable to 
the facts of the case. 


5. Before instituting the suit 
for ejectment the plaintiff had given 
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a notice to quit under S. 106 of the 
Transfer of Property Act, the govern- 
ing provision, at the time of the in- 
stitution of the suit. It was not dis- 
puted that the notice to quit in ques- 
tion at the time it was given wasa 
valid notice. Therefore all that we 
have to see is whether because of the 
provisions of the ‘1949 Act’ read with 
the provisions of the ‘1958 Act’, the 
suit which was validly instituted has 
ceased to be maintainable. 

6. We have earlier seen that 
under the provisions of the Bihar and 
West Bengal (Transfer of Territories) 
Act, 1956, the existing laws were con- 
tinued till appropriate provisions are 
made by the concerned legislatures. 
Therefore S. 106 of the Transfer of 
Property Act continued to be in force 
in the area concerned till the °1958 
Act’ came into force. Section 3 of 
that Act provides: 

. (1) All State laws which, im- 
mediately before the appointed day, 
extend to, or are not in force in the 
State of West Bengal, but do not ex- 


tend to, or are not in force in, the 
transferred territories shall as from 
that day, extend to or, as the case 


may be, come into force in the trans- 
ferred territories: 

Provided that the State law spe- 
cified in Schedule I shall extend to 
the transferred territories subject to 
the amendment specified in that Sche- 
dule; 

(2) All State Jaws which, immedi- 
ately before the appointed day are in 
force in the whole or any part of the 
transferred territories but not in the 
rest of West Bengal shall, on that day, 
stand repealed in the transferred ter- 
ritories: f 

Provided that 
not affect: 

(a) the previous operation of any 
State law so repealed or anything duly 
done or suffered thereunder; or 

(b) any right, privilege, obliga- 
tion, or liability acquired, accrued or 
incurred under any State law so re- 
pealed; or . 

(c) any penalty, forfeiture or 
punishment incurred in respect of any 
offence committed against any State 
law so repealed; or 

(d) any investigation, legal: pro- 
ceeding or remedy in respect of any 
such right, privilege, obligation, liabi- 
lity, penalty, forfeiture or punishment 
as aforesaid; 


such repeal shall 
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A.I. R. 


and any such investigation, legal pro- 
ceeding or remedy may be instituted, 
continued or enforced, and any such 
penalty, forfeiture or punishment may 
be imposed, as if this Act had not been 
passed. ... ” 

(The remaining portion of the section 
is not relevant for our present pur- 
pose). 

The expression “State law” is defined 


‘thus in S. 2 (b): 


“State law” means so much of 
any enactment, ordinance or regulation 
as relates to any of the matters: enu- 
merated in Lists II and III in the 
Seventh Schedule to the Constitution 
and include any order, by-law, rule, 
scheme, notification or other instru- 
ment having the force of law.” 

7. One of the statutes that 
stood extended to the transferred ter- 
ritory under the ‘1958 Act’ is the 
1949 Act’. 

Section 9 (1) (b) (iii) of that Act 
provides: 

“(1) Notwithstanding anything 
contained in any other law for the 
time being in force or in any con- 
tract if any non-agricultural land has 
been ‘held for a term of more than one 
year but less than twelve years— 

(b) without a lease in writing 


c)... 
then the tenant holding such non- 
agricultural land shall be lable to 
ejectment on one or more of the fol- 
lowing grounds and, not otherwise 
namely: : 

Gii) on the ground that the ten- 
ancy has been terminated by the land- 
lord by six months’ notice in writing 
expiring with the end of a year of the 
tenancy served on the tenant in the 
prescribed manner. in the case of ten- 
oe of the class specified in clause 

Provided that a tenant shall not 
be liable to ejectment on the 
ground specified in clause (iii) ex- 
cept on payment of such reason- 
able compensation as may be agreed 
upon between the landlord and 
the tenant or if they do not agree, as 
may be determined by the Court on 
the application of the landlord or such 
tenant.” 

8. The only other 
provision is section 88 of 
which says: 

“The provisions of this Act shall 
have effect in respect of all suits, ap- 
peals or proceedings including pro- 
ceedings in execution for ejectment 


relevant 
that Act 
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of a non-agricultural tenant which are 
pending at the date of commencement 
of this Act.” 

9.. The contention based on 
S. 9 (1) (b) (iii) was taken for the iirst 
time in the High Court of Calcutta. 
The High Court as mentioned eaclier 
has accepted that contention. If sec- 
tion 9 read with S. 88° of the ‘1949 
Act’? governs this appeal then undcubt- 
edly the plaintiffs suit has to fail. 
But the question is whether those 
provisions: are not subject to S. 3 of 


the 1958 Act’? This question has not . 


been considered by the High Court. 
The High Court was greatly impress- 
ed by the width of S. 88 of the ‘1949 
Act’. Read by itself there is no doubt 
that that provision makes applicable 
all the provisions of the ‘1949 Act’ to 
all suits, appeals or proceecings 
including’ proceedings in executior. for 
ejectment of non-agricultural tenant 
which was pending at the time of 
the commencement of that Act. 
There is no dispute that the piain- 
tiff has not complied with the 
requirements of S. 9 (1) (b) (iii) of that 
Act. Therefore if the plaintiff was 
required to comply with the provi- 
sions of the ‘1949 Act’ in all respects, 
he having not complied with the same, 
‘the suit ought to fail. But then the 
provisions of the ‘1949 Act’ did not 
apply to the ‘transferred territories’ 
on their own force. -They were ex- 
tended to those territories under the 
provisions of the ‘1958 Act’. There- 
fore their application is subject to the 
conditions laid down ky the ‘1958 Act’. 
As seen earlier S. 3 of that Act while 
repealing the laws that were in’ force 
in the ‘transferred territory’ and ex- 
tending the laws that were in forze in 
the rest of West Bengal saved the pre- 
vious operation of tha existing laws 
so repealed and further saved any- 
thing duly done or suffered under 
those laws. In other words because of 
cl. (a) of the Proviso to S. 3 (2), acts 
duly done under the repealed laws 


are protected. Hence the quit rotice. 


given under S. 106 of the Transfer of 
Property Act by the plaintiff was an 
act duly done under a repealed law. 
That act is protected. Its validity can- 
not be tested on the basis of the pro- 
visions of the ‘1949 Act’. This is plain 
from the language of S. 3 (2) o€ the 
1958 Act’. That interpretation also 
advances public interest. Otherwise 
all ejectment suits which had been in- 
stituted before the transfer of terri- 


Karnail Singh v. State of Punjab 
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tories had been effected would auto- 
matically fail for non-compliance of 
S. 9 of the ‘1949 Act’, a law which 
was not in force in the transferred 
territory before their transfer. The 
legislature would not -have intended 
such a result. 

10.: If the plaintiff was not 
required to comply with requirements 
of S. 9 (1) (b) (iii) of the 1949 Act— 
as we think he was not—then the plain- 
tiff is not liable to pay any compen- 
sation for the structures put up by 
the defendant. The liability to pay 
reasonable compensation for the stru- 
ctures put up by the tenant arises 
under the proviso to cl. (iii) of S. 9 
(1) (b). That proviso imposes the lia- 
bility to pay reasonable compensation 
for the structures put up only when 
the termination of the tenancy is 
made under cl. (iii) of S. 9 (1) (b) and 
not otherwise. As the termination of 
the tenancy was not made under that 
provision, the question of paying com- 
pensation does not arise. 

11. In the result this appeal is 
allowed, judgment and decree of the 
Calcutta High Court are set aside and 
that of the trial court as affirmed by 
the first appellate court is restored. 
Parties to bear their own costsin this 
Court and in the High Court. 

Appeal allowed. 
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Karnail Singh and others, Appel- 
ae v. The State of Punjab, Respon- 
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Criminal Appeal No. 21 of 1967, 
D/- 4-8-1971. 

Evidence — Appreciation of — 
Murder trial—Where it is proved be- 
yond doubt from the direct evidence of 
the eye-witnesses that the accused com- 
mitted murder by firing gun shots, the 
inconsistency between the opinion of 
expert and the prosecution story relat- 
ing to distance from which gun shots 
were fired carries no weight. (X-Ref: 
Penal Code (1860), S. 302)—(Evidence 
Act (1872), S. 45). (Para 19) 


*(Cri. Appeals Nos. 560 and 586 of 
1970 and Murder Reference No. 39 
of 1970, D/- 16-9-1970 — Punj. & 
Har.) 
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M/s. A. S. R. Chari and Debobrata 
Mukherjee, Sr. Advocates, (M/s. B. R. 
G. K. Achar and R. Nagaratnam 
Advocates, with them), for Appel- 
lants; M/s. Frank Anthony and R. N. 
Sachthey Advocates, for Respondent. 
f The Judgment of the Court was 
delivered by 

ROY, J.: This is an appeal by way 
of special leave: from the judgment 
and order dated September 16, 1970, 
of the Punjab and Haryana High Court 
at Chandigarh. 

2. In the early hours of the 
morning of August 2, 1969, a tra- 
gedy occurred in the abadi of Dho- 
lewal, a suburb of Ludhiana town. Two 
persons, namely, Gulwant Singh and 
his sister’s son Piara Singh, both resi- 
dents of the same village, were shot to 
death at the spot while Sadhu Singh 
(P. W. 3) a resident of Kot Sekhon 
received gunshot wounds. In conse- 
quence five persons were jointly tried 
by the Sessions Judge, Ludhiana, Shri 
M. L. Verma, for offences under Sec- 
tions 302, 307, 326 and 324 read with 
S. 149 and under Ss. 147 and 148 
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Singh, Mohan Singh and Bachittar 
Singh—all residents of village Dhole- 
wal. The fourth is Karnail Singh 
(alias Faqiria) another resident of that 
village who is stated to be a pagwat 


‘brother of Sohan Singh and the fifth 


is Labh Singh, a resident of village 
Chak Sarai whose sister is the wife of 
Sohan Singh. 

3. Before the Sessions Judge, 
Bachittar Singh was given the benefit 
of doubt and acquitted and the four 
co-accused were convicted and sen- 
tenced as follows: 

Karnail Singh and Sohan Singh 
were sentenced to death. They were 
also given sentences for imprisonment 
for various periods. 

Mohan Singh and Labh Singh 
were given life and other sentences. 

. Against the judgment of the learn- 
ed Sessions Judge, two appeals were 
filed being Criminal Appeal No. 560 
of 1970 by Karnail Singh convict and 
Criminal Appeal No. 586 of 1970 by 
the three other convicts. 

4. The relationship between 
the accused and the deceased and the 











of the Indian Penal Code. Three of P. Ws. would appear from three tables 
them are brothers, namely, Sohan which were given to us during the 
(Contd. on Col. 2). - hearing. 
TABLE-I 
Meghar Singh 
] | I 
Gulwant Singh o Bhag Singh ~ Sham Kaur 
(Deceased I) : (P.W. 5) (P. w n 
I 1 
Piara Singa (son) Daughter (name not brought 
(Deceased LI) - on record). She was married 
to (P. W. 8) Sadhu Singh 
(son-in-law of P. W. 7). 
TABLE-IT 
Natha Singh 
í _ I 
Bachittar Singh Sohan Singh Mohan Singh 
(Acquitted) 1 (Appellant) (Appellant) 
2 (brother-in-law of appellant 
Labh Singh) 
TABLE-ILI 
Sarwan Singh 
I l { l l 
Ghumen Singh Sohna Singh *Dalip Singh Labh Singh Daughter, Name not 
(Appellant) brought on record. 


he was married to 
appellant Sohan Singh. 


*Dalip Singh’s wife Gurdev Kaur was residing: at the time of the incident on August 1, 1969, with 


the deceased Gulwant Singh (Deceased No. 


NOTE I— Revel Karnail Singh is not related either to the family of the deceased or the P. Ws. or 


o the accused. 


He is said to be a friend of appellant Sohan Sing 


NOTE JJ— Appellant Labh Singh is the son of Gulwant Singh’s (Deceased 1) Bwife s sister, 


1971 


5. The prosecution case was 
shortly as follows: 


_ Gulwant ‘Singh and Piara Singh, 
both residents of village Dholewal, 
were the joint owrers of a track. 
Sadhu Singh, Piara Singh’s sisters 
husband was employed by them as 
the truck-driver. Labh Singh appel- 
Tant is the wife’s brother of Schan 
Singh appellant. He used to pay 
visits to the latter and during tnrose 
visits used to stay with Sohan S.ngh 
and his brothers, namely, Mohan S_ngh 
appellant and the said Bach ttar 
Singh. The relationship between Labh 
Singh appellant and his brothers Dalip 
Singh on the one hand, and their 
brothers Ghuman and Sohana on the 
other, was strained. 


6. The marriage of Shrimati 
Gurdevo with Dalip Singh was arran- 
ged by Gulwant Singh deceased. This 
was because Gulwant Singh was a 
common relation of both of them 
Dalip Singh began to reside separate- 
ly from his brothers, and Labh Singh, 
who was unmarried, developed (ilicit 
intimacy with Shrimati Gurdevo, to 
the displeasure of her father Ralla 
Singh. Ralla Singh tcok her to the 
house of Gulwant Singh deceased and 
left her there. Ghuman and Sonana 
also disapproved of the relations be- 
tween Labh Singh appellant and Shri- 
mati Gurdevo, and or July 31, 1969 
came to the house of Gulwant Singh 
in Dholewal. Labh Singh appellant 
and his brother Dalip Singh also came 
to Dholewal and stayed in the Louse 
of Sohan Singh appellant. This led to 
the convening of a Panchayat or the 
morning of August 1, 1969 when it 
was decided that Sohan Singh aopel- 
lant would turn out Labh Singh ap- 
pellant and his brother Dalip Singh 
from his house, and Gulwant Singh 
deceased would expel Ghuman and 
Sohana from his hous2 and that Shri- 
mati Gurdevo, who was in a femily 
way, would continue to stay with Gul- 
want Singh deceased till her confine- 
ment was over. Gulwant Singh 
deceased honoured the verdict ož the 
Panchayat. and sent away Ghuman 
and Sohana’ but Sohan Singh appellant 
did not comply with the decision -of 
the Panchayat. 


7. On the same day Sadhu 
Singh returned from Calcutta with 
his truck. He unloaded the truck at 
Ludhiana. He parked the vehicle ina 
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_workshop and then reached the house 


of Piara Singh deceased at about 
8 A.M. He rested there during the day 
and then left for Ludhiana in the 
company of Piara Singh with a view 
to have repairs done so that the truck 
could be taken to Calcutta the next 
day. At about 4 or 5 P.M. he made 
over Rs. 700/- to Piara Singh deceas- 
ed, to whose house, and in whose com- 
pany he returned at about 11 P.M. 
The two persons, Piara Singh deceas- 
ed and Sadhu Singh, accompanied by 
Gulwant Singh deceased went up to 
the roof of the baithak of the house 
and started settling the accounts relat- 
ing to the trip to Calcutta and back, 
in the presence of Bhag Singh (P. W. 
5) and Shrimati Sham Kaur (P. W. 7). 
About midnight Bachittar Singh and 
Sohan Singh accused came to the house 
of Piara Singh and asked him from 
outside to come down to them. Piara 
Singh descended from the roof and 
Bachittar Singh asked him to accom- 
pany him to the village gate as he had 
some business with him. In the mean- 
time Gulwant Singh deceased, Bhag 
Singh (P. W. 5) and Shrimati Sham 
Kaur (P. W. 7) descended from the 
roof of the baithak. Sohan Singh ap- 
pellant reached a spot where there was 
a village platform. The platform was 
at a distance of 30 karams from Piara 
Singh’s house. There he joined the 
three other appellants who were pre- 
sent there. When Piara Singh reach- 
ed a place near the platform Labh 
Singh shouted to his co-appellants to 
shoot. Karnail Singh appellant who 
was carrying a .12 bore gun fired a 
shot and Piara Singh fell wounded on 
the ground. Sohan Singh and Mohan 
Singh appellants took out two .12 bore 
country-made pistols from under the 
chadars and with the pistols fired a 
shot each at Gulwant Singh deceased 
and Sadhu Singh respectively, both of 
whom were wounded. Then Labh 
Singh appellant moved a little and 
gave with a gandasa two blows to 
Piara Singh deceased and one to Sadhu 
Singh (P. W. 3). All the accused then 
went away firing shots at random. 
8.. Bhag Singh (P. W. 5) and 
Shrimati Sham Kaur (P. W. 7) found 
Gulwant Singh and Piara Singh dead 
and Sadhu Singh injured. By then 
Kartar Singh (P. W. 4) had also arriv- 
ed. Sadhu Singh was taken to the 
Civil Hospital and Bhag Singh pro- 
ceeded to the- Police Station. The 
. L R. was recorded at the Police 
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Station, Sadar Ludhiana, at 3-15 A.M. 
At first a search for the accused was 
unsuccessful. Later in the day the 
Sub-Inspector was able to arrest Kar- 
nail Singh appellant and Bachittar 
Singh. He took into possession a 
double-barrel gun which Karnail 
R appellant was carrying at the 
time. 


9. Mohan Singh and Sohan 
Singh appellants surrendered in the 
Court of the Magistrate on August 5, 
1969, while Labh Singh was arrested 
on August 6, 1969, when a country- 
made pistol was recovered. 


10. The autopsy on the two 
dead bodies was carried out on August 
2, 1969. Gulwant Singh was stated 
to have sustained 60 gunshot wounds. 
On the dead body of Piara Singh were 
found 40 gunshot wounds and 2 incis- 
ed wounds. 


11. At the trial fifteen wit- 
nesses were examined. They included 
three eye-witnesses, namely, Sadhu 
Singh (P. W. 3), Bhag Singh (P. W. 5) 
and Sham Kaur (P. W. 7). Their res- 
pective versions were substantially the 
same and were accepted by both the 
Courts. Bhag Singh gave evidence 
on the motive part. He related the 
story about Gurdevo and the Pan- 
chayat decision. The stand of the 
five accused persons was one of denial. 
They did not produce any evidence in 
defence. 


12. With regard to the motive 
part of the prosecution case the High 
Court observed as follows: 

“Taking up the motive part of 
the prosecution case first, we find it 
to have been fully established by the 
testimony of Bhag Singh (P. W. 5) and 
- Sham Kaur (P. W. 7), neither of whom 
was seriously sought to be contradict- 
ed in regard thereto during cross-exa- 
mination.” 

With regard to the Sessions Court’s 
findings regarding the eye-witnesses 
the High Court said that: 

“Light: from the moon as well as 
from the electric lamps lying installed 
in the vicinity of the place of occur- 
rence was held sufficient for a proper 
identification of the culprits by the 
three eye-witnesses. . . 7. 

13. The fact that -appellants 
absconded was considered as the cir- 
cumstance indicative of the guilty 
conscience. 

14. At the trial Bachittar Singh 
was given the benefit of doubt as a 
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matter of abundant caution and not 
because “eye-witnesses have told lies”. 
Against the four appellants the -charge 


was fully established. The learned 
Judges of the High Court held that 
the principal offenders Karnail 
Singh and Sohan Singh deserv- 


ed no leniency, but in the cir- 
cumstances of the case in respect of 
the two others they were of the view 
that the punishment called for impri- 
sonment for life only. 


15. Before this Court two 
points were taken for the appellants. 
First, whether there was sufficient 
light’ for proper identification of the 
accused persons. And secondly what 
was the distance from which the shots, 
or some of them, had been fired? 


16. As to the first point our 
attention was drawn to a plan of the 
site of occurrence. It purports to have 
been ‘prepared on August 4, 1969. This 
plan ‘clearly shows that there were 
three electric lights, if not four, in or 
Apart from electric 
lights, there was bright moon-light. 
On the night between 28th and 29th 
July 1969, there was the full 
moon. On the night of occur- 
rence the moon was up at about 
9-35 P. M. and about the time of oc- 
eurfence there was bright moon-light. 
Moreover, the accused persons were 
all known to the eye-witnesses which 
makes problem of identification much 
easier. The peepal tree or its shadow 
also did not then cause obstruction to 
the vision. The contention of the ap- 
pellants that in moonlight visibility 
does not go beyond about 36 feet on 
a full moon-light is met by the fact 
that there were quite a few electrie 
lights, in the vicinity of the spot. We 
do not think there is any substance in 
the argument that light was not suffi- 
cient. 


17. With regard to the second 
point we have the following evidence: 


` 18. The deposition of the Lady 
Doctor who gave medical evidence is 
as follows: 


“Gulwant Singh had died due to 
shock and haemorrhage resulting from 
rupture of the stomach, liver, right 
kidney, small and large intestines, 
which had been caused by the pellets 
of the shot which had been fired at 
him by the firearm from. a distance 
within 6 feet.” 
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` Then the deposition contains: 

“The fire, the pellets of which 
had caused injuries to Piara Singh, 
must have been opened at him by the 
assailants standing in front anc to- 
wards his right side from a distance 
within about 6 feet.” 

19. Before this Court it was 
argued that judging from the area of 
spread, the gunshots were prokably 
fired from a distance of 36 yards 
which would make the prosecution 
story inconsistent with the above 
theory. But this is a case where eye- 
witnesses gave direct evidence of the 
crime. In view of what has been said 
about light, identification was not in 
doubt. That being so, the questicn of 
distance loses much of its strength. 
We see no substance in this érgu- 
ment. 


20. There was deliberate mur- 
der. There are no extenuating cir- 
cumstances. Law must have its ccurse. 
The appeal is dismissed. 


Appeal dismissed. 
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(From: Assam and Nagaland:*’ 
J. M. SHELAT AND A. N. 
RAY, JJ. 


Wopansao, Appellant v. N. L. 
Odyuo and others, Respondents. . 

Civil Appeal No. 1792 of 1970, D/- 
28-7-1971. 


(A) Representation of the People 
Act (1950) S. 30 — Finality of 2lect- 
elect- 
oral roll cannot be challenged in an 
election petition — (X-Ref: Represen- 
tation of the People Act (1951) S. 80) 
— AIR 1963 SC 458 and AIR 1970 SC 
340, Followed. (Para 6) 


(B) Representation of the Feople 
Act (1950) S. 20 (3) — Registration of 
service personnel — The electoral 
Registration Officer is within his juris- 
diction to register the. service perso- 
nnel of the 12th Battalion Assam Rifles 


- by reason of their statements in the 


prescribed form, as ordimary residen- 
dents at Wokha constituency which is 
their place of service. (Para 12) 


*(Election Petn. No. 1 of 1969, D'- 17- 
7-1970 — Assam & Naga.) 
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The statutory fiction confers the 
right to be registered as electors at 
their home town or village but the 
fiction cannot take away the right of 
person possessing service qualifications 
to get themselves registered at a con- 
stituency in which they are ordinarily 
residing though such place happens to 
be their place of service. | 

(Para 12) 


Cases Referred: Chronological Paras 
(1970) ATR 1970 SC 314 (V 57) = 
(1970) 1 SCR 839, Baidyanath 

Panjiar v. Sitaram Mahto 
(1970) AIR 1970 SC 340 (V 57)= 
1970-1 SCR 845, Kabul Singh 

v. Kundan Singh 

(1963) AIR 1963 SC 458 (V 50)= 
(1963) 3 SCR 479, Ramaswamy 
v. B. M. Krishnamurthy 


Mr. V. K. Krishna Menon, Sr. 
Advocate, (Mr. D. P. Singh, Advocate, 
of M/s. Ramamurthi and Co. and M/s. 
Narayana Nettar and V. J. Francis. 
Advocates) for Appellant; M/s. A. K. 
Sen and S. K. Ghosh, Sr. Advocates, 
(M/s. Naunit Lal, A. R. Barthakur, R. 
C. Choudhary and Miss Swaraniit 
Sodhi, Advocates with them), for Res- 
pondent No. 1. 


The Judgment of the Court was 
delivered by . 
RAY, J.: This is an appeal from 


tħe judgment dated 17 July, 1970 of 
the High Court of Assam and Naga- 


© 


land dismissing the appellants elec- 
tion petition. 
2. The appellant, respondent 


No. 1 Odyuo and respondents Nos. 2 
and 3 were candidates at 37-Wokha 
Constituency at the election held in 
the month of February, 1969 for the 
purpose of constituting a new Legis- 
ag Assembly of the State of Naga- 
and. 


3. The respondent Odyuo was 
declared elected. Odyuo obtained 1517 
votes and the appellant 1485 votes. 
Odyuo secured 32 votes more than the 
appellant. 


“4, The appellant challenged 
the election of the respondent Odyuo 
as a member from 37-Wokha Consti- 
tuency in the Nagaland Constituent 
Assembly. The grounds for impeach- 
ing the election were principally these. 
First, the result of the election in so far 
as it concerned the. respondent Odyuo 
had been materially affected by the 
improper reception of 348 votes cast 
in his favour by the personnel of the 


2124 S. C. [Prs, 4-8] Wopansao v. N. L. Odyuo (Ray J.) 


12th Battalion Assam Rifles then post- 
ed at Wokha and also" by the wives of 
some of them who in view of section 
20 (3) of the Representation of the 
People Act, 1950 referred to’ for the 
sake of brevity as the 1950 Act were 
not eligible to: be enrolled as voters 
in the electoral roll of the Wokha 
Constituency, Second, the majority of 
those 348 voters were not citizens of 
India, and, therefore, the votes cast 
by them in favour of the respondent 
Odyuo were void. Third, if the afore- 
said 348 votes or the majority of them 
as void votes were left out of account, 
the appellant had secured a majority 
of valid votes. 


5. Among the ten issues fram- 
ed at the trial counsel for the appel- 
lant advanced arguments only on two 
issues. 
of the 12th Battalion, Assam Rifles 
whose names are registered as ser- 
vice electors in the last part of the 
Electoral Roll for 37-Wokha Consti- 
tuency would, but for’ their service 
qualification, have - been ordinarily 
resident of Wokha Constituency within 


` the meaning of section 20 (3) of the 


Representation of the People Act, 
1950. Second, whether any of the 
electors registered as. service electors 
in the last part of the said Electoral 
Roll were not Indian citizens. 


6. This Court in Ramaswamy 
v. B. K. Krishnamurthy, (1963) 3 SCR 
479 = (AIR 1963 SC 458), held that 


the finality of the electoral roll cannot. 


be challenged in a proceeding im- 
peaching the validity of the election. 
The effect of Section 30 of the 1950 
Act was construed by this Court in the 
recent decision in Kabul Singh v. 
Kundan Singh, (1970) 1 SCR 845 = 
(AIR 1970 SC 340) to be that Sec- 
tions 14 to 24 of the 1950 Act are 
a complete Codeinthe matter of pre- 
paration and maintenance of electoral 
rolls and Section 30 of the 1950 Act 
does not confer jurisdiction on a Civil 
Court to entertain or adjudicate upon 
a question whether a person is or is 
not entitled to register himself in the 
electoral roll in a constituency or to 
question the illegality of the action 
taken by or under the authority of 
the Electoral Registration Officer or 
any decision given by the authority 
appointed under the 1950 Act for the 
revision of any such roll. 

T. The Civil Court therefore 
would have no jurisdiction to adjudi- 


First, whether the personnel. 
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cate upon a question whether the per- 


sonnel of the 12th Battalion Assam 
Rifles in the present case were validly 
registered as service electors. The 
contention on behalf of the appellant 
in the present case was that the Eles- 
toral Registration Officer had no juris- 
diction to register the personnel of the 
12th Battalion Assam Rifles as voters 
in Wokha Constituency’ because the 
service personnel under Section 20. (3) 
of the 1950 Act would be deemed to 
be ordinarily resident, on any date in 
the constituency in which, but for. his 
having such service: qualification, he 
would have been ordinarily resident 
on that date. The gist of the appel- 
lant’s contention is that the members 
having service qualification cannot be 
registered as voters in the constitu- 
ency in which they are posted or sta- 
tioned in service and the Electoral Re- 


gistration Officer would have no juris- 


diction to register the persons having 
service qualification as voters in the 


. constituency in which they are sta- 


tioned in service. The jurisdiction of 
the Electoral Registration Officer who 
registered the personnel of the 12th 
Battalion Assam Rifles as voters in 
Wokha Constituency was impeached 


_on the ground that the service person- 


nel were in the eye of law not 
ordinarily resident in the Wokha Con- 
stituency and as such they were not 
eligible to be registered as voters in 
the electoral roll of the said constitu- 
ency. 


The other ground on which 
the qualification of the service person- 
nel to be registered as voters in the 
Wokha Constituency was questioned 
was that they were not Indian citi- 
zens. ` Article 326 of the Constitution 
confers voting rights on citizens of 
India. Section 16 of the 1950 Act dis- 
qualifies a person for registration as 
a voter if he is not a citizen of India. 
Section 62 of the Representation of 
the People Act, 1951 called the 1951 
Act prohibits a person from voting at 
an election in any constituency if he 
is subject to any. disqualifications men- 
tioned in Section 16 of the 1950 Act. 
Under Section 100 (1) (d) Gii).of the 
1951 Act ‘if the result of the election 
in so far it concerned the returned 
candidate has been materially affected 
by the improper reception, refusal. or 
rejection of any vote or reception of 


-vote which is void, the Court would 


have jurisdiction to declare such an 


vy 
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election void. Therefore, if the alle- 
gation that the personnel of the 12th 
Battalion Assam Rifles were not 
Indian citizens was established, it was 
submitted that the election would be 
declared void. 


9. The jurisdiction of the Elec- 
toral Registration Officer to register 
‘the voters was submitted on behalf of 
the appellant to be an infractior of 
the provisions contained in Section 20 
of the 1950 Act on the ground of the 
service personnel not being. entitled 
to be voters at Wokha Constituency, 
and of Section 16 of the 1950 Act read 
with Section 62 of the 1951 Act chal- 
Ienging the qualification of the voters 


.on the ground of citizenship. This 


Court in Baidyanath Panjiar v. Sita- 
ram Mahto, (1970) 1 SCR 839 =. (AIR 
1970 SC 314) held that the lack of 
power of the Electoral Registration 
Officer-to register voters in violation 
of the provisions of the relevant sta- 
tutes would lead to the ground o£ im- 
proper reception, refusal or rejection 
of any vote or reception of any vote 
which is void and would therefore, be 
a ground for avoiding the election 
1951 Act Section 100 (1) (d) (iii) ož the 


10. Section 20 of the 1950 Act 
gives the. meaning of the words 
‘ordinarily: resident’. Under Sez. 20 
(3) of the 1950 Act any person having 
a service qualificatior. shall be deem- 
ed to be ordinarily resident or any 
date in the constituency in which, but 


‘ for his having such service qualifica- 


tion, he would have been ordir.arily 
resident on that date. Service quali- 
fication is defined in Section 20 (3) of 
the 1950 Act to mean inter clia a 
member of the Armed Forces of the 
Union, or a member of a force to which 
the provisions of the Army Act, 1950 
have been made applicable. Sec- 
tion 20 (5) of the 195) Act enacts that 
the statement of any person as is re- 
ferred to in Section 20 (3) in the Act 
made in the prescribed form and veri- 
fied in the prescribed manner, thet but 
for his having the service qualification 
he would have been ordinarily resi- 
dent in the specified place on any date, 
shall, in the absence of evidence to the 
contrary be accepted as correct. Under 
Section 20 (6) of the 1950 Act the wife 
of any such person as is referred to 
in sub-section (3), shall if sh2 be 
ordinarily residing with such person 
be deemed to be ordinarily resident in 
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the constituency specified by such per- 
son under sub-section (5). 


11. The personnel of the 12th 
Battalion Assam Rifles at Wokha had 
indisputably service qualification. It 
is in evidence that the personnel of 
the 12th Battalion had been residing 
at Wokha 10' years prior to the time 
of the preparation of the electoral rolls 
and at the time of preparation of the 
electoral rolls resided at Wokha. The 
service personnel made statements 
under Section 20 (5) of the Act that 
but for their having the service quali- 
fication they would have been ordi- 
narily resident at, Wokha. They also 
made statements that thəir wives 
were residing with them. They sub- 
mitted forms in the prescribed forms. 
These statements made under Rule 7 
of the Registration of Electoral Rules, 
1960 were submitted to the Registra- 
tion Officer. The effect of Section 20 
(5) of the 1950 Act is that statement 
of a member having service qualifica- 
tion is to be accepted as correct in 
the absence of evidence to the con- 
trary. There was no evidence to dis- 
place the statements in the present 
case. The evidence is that the Elec- 
toral Registration Officer accepted the 
statements as correct and registered 
the names of the personnel of the 12th 
Battalion. 


- 12.. The contention on behalf 
of the appellant was that a member 
having service qualification can only 
be ordinarily resident at the constitu- 
ency in which but for his having ser- 
vice qualification he would have been 
ordinarily resident on that date, and, 
therefore, since Wokha was the place 
for service, Wokha could not be the 
place for ordinary residence and his 
home town or village would be the 
only place where he would be ordi- 
narily resident. Such a construction 
would be misreading Section 20 (3) of 
the 1950 Act, because under that pro- 
vision a fiction is created that mem- 
bers having service qualification would 
be deemed to be ordinarily resident at 
their home town or place but for their 
service qualification. When the per- 
sonnel made statements to the effect 
that they ordinarily resided at Wokha, 
they did not want to take advantage 
of the fiction of being ordinarily resi- 
dent at their home town or village but 
they stated that they were ordinarily 
resident at Wokha. The Electoral Re- 
gistration Officer was within his juris- 
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diction to register the personnel of 
the 12th Battalion as ordinary 
residents at Wokha by reason of 
their statements in the  prescrib- 
ed forms. The statutory fiction 
is intended to confer the rigkt to 
be registered as electors at their kome 
town or village but the fiction cannot 
take away the right of persons possess- 
ing service qualification to get them- 
selves registered at a constituency in 
which they are ordinarily residing 
though such place happens to be their 
‘place of service. 

13. A contention was advanced 
on behalf of the appellant that in 
registering the service electors the 
Registration Officer did not exercise 
his discretion but merely carried out 
the orders and directions of the Chief 
Electoral Officer. The High Court re- 
ferred to the directions and instruc- 
tions for preparation of electoral rolls 
for Armed Forces personnel and held 
that the statements in form No. 2 as 
prescribed by Rule 7 of the Registra- 
tion of - Electoral Rules, 1960 were 
checked by the Officer-in-Charge of 
the Record Office and were thereafter 
forwarded to the Chief Electoral Officer 
concerned in whose office the state- 
ments were sorted out according to 
the constituency and thereafter for- 
warded to the Electoral Registration 
Officer concerned. We agree with the 
reasons and conclusion of the High 
Court that the decision of the statu- 
tory authority which acted on the de- 


clarations submitted by the service per-. 


sonnel verified and found to be correct 
was beyond any challenge 
materials: on record. 


14. The contentions on behalf 
of the appellants were that of'the 345 
service Electors 37 were not Indian 
citizens, 35 of them being Nepali and 
2 Sikkimese and further that out of 
the remaining service electors except- 
ing 59 the rest were not Indian citizens. 
These were the allegations of the ap- 
pellant in the particulars furnished by 
him in an application dated 4 Octo- 
ber, 1969. 


15. The appellant in his əvi- 
dence stated that he was not clear 
whether the service electors were citi- 
zens of India or foreigners. It was also 
his evidence that when he asked the 
Record Officer at Shillong he learnt 
that many of the service personnel 
were notIndian citizens. The evidence 
afthe appellant is not substantive evi- 
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dence, or any proof of tħe allegation. 
Part of it is hearsay and is not cor- 
roborated. The other part is not of 
evidentiary value. 


18. The appellant relied heavi- 
ly on the evidence of P. W. 6, Shruba- 
jyoti Lahiri in proof of the allegation 
that the majority of the -service per-, 
sonnel were not Indian citizens. Lahiri 
said that there was a Long Roll in 
two volumes which were marked Ex- 
hibits 17 and 18. The Long Roll was 
the register containing the residential 
particulars of the personnel. the date 
of enrolment and other heads of em- 
tries, : namely, serial number in the 
book, number of personnel, rank, 


name, father’s name, religion and class ` 


or caste, residential particulars giv- 
ing village, nearest railway station, 
Post Office, Tehsil and Thana, District 
and Province, date. of birth, enrol- 
ment, discharge, Education. There is 
no column or heading regarding 
nationality in the Long Roll. Exhi- 
bit 19 which was tendered in evidence 
was a list in a tabular form. Exhibit 19 
was prepared by Lahiri’ He said that 
he himself compared it with the Long 
Roll. | Lahiri’s evidence was that there 
was no column in the Long Roll for 
citizenship. Lahiri’s evidence was 
that the home address of some of these 
service personnel was Nepal. In 
cross-examination, Lahiri said that the 
service personnel were called Nepali 
by common parlance. Lahiri also said 
that the service personnel filled up the 


forms declaring that they were Indian. - 


citizens and Lahiri himself also asked 
the service personnel about their citi- 
zenship. His evidencé was that those 
members of the service personnel were 
Indian citizens. 


17. It is in evidence that the 
Electoral Registration Officer said that 
he was satisfied about the declarations 
of the members of the service person- 
nel about their Indian citizenship. The 
High Court correctly found that in the 
statements furnished by the service 
personnel being Exhibit 6 series and 
Exhibit. A series, they declared them- 
selves to be citizens of India and the 
statements were verified by the Re- 
cord Officer. The High Court also cor- 
rectly held that no objection was 
taken at any stage and no notice was 
given to any member of the service 
personnel that their names would be 
objected to on the ground that they 


af 
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were not Indian citizens and they 
have not been given any opporttnity 
of being heard in respect of the alle- 
gation. No such member of the ser- 
vice personnel was examined. There 
is no evidence to substantiate the al- 
legation which was made that members 
of the service personnel were not 
Indian citizens. On the contrary, the 
evidence oral as well as documertary 
is overwhelming and unrebutted that 
each member of the service perscnnel 
made a statement declaring himself to 
be an Indian citizen. 


18. The contentions advamced 
on behalf of the appellant fail. The 
appeal is dismissed with costs. 


Appeal dismissed. 


AIR 1971 SUPREME COURT 2127 
(V 58 C 443) 


: (From: Madhya Pradesh)* 
K. S. HEGDE AND A. N. GROVER, 
JJ. 


M. P. Singh, Deputy Transport 
Commissioner, P. Gwalior and 
others etc,, Appellants v. Anand Tzans- 
port Co. (P) Ltd. ete., Respondents. 


Civil Appeals Nos. 1449 to 1454 of 
1967, D/- 29-7-1971. 


Madhya Pradesh Motor Vehicles 
(Taxation of Passengers) Act’ (17 of 
1959), S. 10 — Recovery of tex — 
Where the returns submitted by the 
operator of a stage carriage have been 
accepted as correct but the tax has not 
been paid, the tax officer is not Lound 
to make any assessment order before 
issuing the notice of demand. (X-Ref.: 
S. 7) — Misc. Petition No. 303 of 1966, 
D/- 15-12-1966 (Madh Pra), Reversed. 

(Paras 4 to 6) 


It is only where either no returns 
have been submitted or where tke re- 
turns submitted are found to be in- 

. correct and incomplete that tha tax 
officer has to make an inquiry and 
determine the tax payable by the 
operator. (Paras 4 and 5) 


Mr. I. N. Shroff Advocate, for Ap- 
pellants, (In all Appeals); Mr. M. N. 
Phadke, Senior Advocate, (M/s. K. L. 
Hathi and P. C. Kapur, Advocates 
with, him), Gn C. As. Nos. 1449, 1950, 


*(Misc. Petn. No. 308 of 1966, D/- 
15-12-1966 — Madh Pra). 
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Dy. Transport Commr., M. P. v. A. Transport Co. [Prs. 1-2] S. C. 2127 


and 1452 of 1967) and Mr. V. S. Desai 
Senior Advocate, (M/s. K. L. Hathi. 
and P. C. Kapur, Advocates with him), 
(in C. As. Nos. 1453 and 1454 of 1967), 
for Respondents. 
The Judgment of the 
delivered by 
i GROVER, J.: All these appeals 
arise out of writ petitions that were 
filed in the High Court of Madhya 
Pradesh challenging the notices of de- 


Court was 


. mand issued by the Deputy Transport 


Commissioner for payment of the 
amount of passenger tax said to be 
due under the Madhya Pradesh Motor 
Vehicles (Taxation of Passengers) Act, 
1959, hereinafter referred to as the 
‘Act’. By a common judgment dated 
November 8, 1966 the High Court al- 
lowed the petitions and quashed the 
demand notices. The appeals may be 


divided into two categories. In C. As. 
1449 and 1453 of 1967 returns had 
been duly filed as contemplated 


by Section 5 of the Act but no tax 
had been deposited as required by 
Section 6. Demand notices were issu- 
ed in respect of the tax payable pur- 
suant to the returns some years later. 
Proceedings were also taken as no 
payment was made for recovery of the 
tax as arrears of land revenue. -In the 
other four appeals the returns were 
never filed but it appears the authori- 
ties didtake certain proceedings under 
Section 7 of the Act and in some cases 
accounts of the respondents were 
checked and their liability determin- 
ed. When demand notices were sent 
and recoveries sought to be made the 
writ petitions were filed. The High 
Court did not go in these matters ful- 
ly and treated all the petitions as if 
the facts were similar. 

2. Section 3 of the Act which 
is the charging section provides that 
there shall be levied and paid to the 
State Government a tax on all pas- 
sengers carried by stage carriages at a 
rate equivalent to 15% of the fare in- 
clusive of the tax payable to the 
operatdr of a stage carriage. The tax 
has to be collected by the operator of 
a stage carriage and paid to the State 
Government in accordance with the 
provisions of the Act. Under S. 5 the 
operator must deliver to the tax offi- 
eer or to such prescribed officer as 
may be specified a return in the pres- 
cribed form and manner either daily 


. or at such intervals as may be pres- 


cribed. Section 6 lays down that the 
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fax payable during any month in ac- 
cordance with the return submitted 
under Section 5 shall be paid into a 
Government treasury by the operator 
and the receipt evidencing such pay- 
ment has to be forwarded to the Tax 
Officer. Sections 8, 9. and 10 are in 
the following terms:—. 


“(8) Fares escaping assessment.—— 
ff, for any reason, the whole or any 
portion of the tax leviable under this 


Act, for any month has escaped assess- . 


ment the Tax Officer may, at any time 
within, but not beyond, one year from 
the expiry of that month, assess the 
tax which has escaped assessment, 
after issuing a notice to the operator 
and making such inquiry as the officer 
mav’ consider necessary. 


(9) Penalty for non-payment of 
tax-——Where the whole or any portion 
of the tax payable to the State Gov- 
ernment in respect of any stage carri- 
age for any month or portion thereof 
in pursuance of Ss. 6, 7 and 8 has not 
been paid to it in time the Tax Officer 
may, in his discretion, levy in addi- 
tion to the tax so payable, a penalty 
not exceeding 25 per cent. of the maxi- 
mum. tax which would have been pay- 
able to the State Government if the 
stage carriage had carried its full 
complement of passengers during such 
month or portion thereof. 


(10) Recovery of tax, etc—(1) In 


the cases referred to in Sections 7, 8 


and 9 the Tax Officer shall serve on 
the operator a notice of demand for 
the sums payable to the State Gov- 
ernment and the sums specified in 
such notice may be recovered from 
the operator as arrears of land reve- 
nue, 


(2) The tax shall be a first charge 
on the stage carriage -in respect of 
which it is due as also on its acces- 
. Sories and such stage carriage and the 
accessories thereof may be attached 
and sold for the recovery of the tax 
under the appropriate law relating to 
the recovery of arrears of land reve- 
nue. 


3. Section 12 provides for an 
- appeal against a notice of _ demand 
served under Section 10. 


4. The scheme of tħe above 
provisions apparently is that the 
operator of a stage carriage has to 
submit a return in accordance with 
Section 5 and pay tax into the Govern- 
ment treasury every month as provi- 


-Rule 4 (2) (e) of the 
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ded by Section 6. No question can 
arise of any assessment order being 
made under Section 7 by the Tax 
Officer where the returns are found 
to be correct and complete. It is only 
where either no returns have been sub- 
mitted or where the returns submitted 
appear to the Tax Officer to be incor- 


< rect or. incomplete that the Tax Offi- 


cer ‘has to follow the procedure laid 
down in Section 7 and determine the 
tax payable by the operator. The 
High Court was of the view that even 
where returns had been filed and ac- 
cepted as correct the Tax Officer has 
to pass a proper assessment order 
holding the operator liable for pay- 
ment of tax in accordance with the 
return submitted by him. In other 
words no notice of demand can be 
issued until the Tax Officer makes 
such an order quantifying the amount 
of tax. 






ing a notice of demand even though 
the demand is strictly 
with the returns which have been sub- 
mitted. Section 7 rules out any such 
course to be followed by the Tax Offi- 
cer. 


an order has to be made after an en-| 
quiry. The position would be same: 
if penalty is sought to be levied under 
Section 9. But where returns have 
been accepted as correct nothing more 
need be done except to recover the tax 
due which has not been paid and no 
assessment order need be passed in 
view of the express language of S. 7. 


6.. We are satisfied that in thel. 
ie. C. As. 1449 and 1453/|' 


two appeals, 
67 in which returns had been filed the 
Tax Officer was not bound to make 
any order quantifying the amount of 
tax before issuing the notice of de- 
mand.: The amount sought to be 
realized was quantified in the returns 
themselves vide Form IV read with 
M. P. Motor 
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Vehicles (Taxation ` of Passengers) 
Rules. It has not been shown that 


any penalty was sought to be impos- 
ed in those two cases. The order of 
the High Court, therefore, in these ap- 
peals cannot be sustained and is here- 
by set aside and the writ petitions are 
ordered to be dismissed. 

7. As regards C. As. Nos. 1450, 
1451, 1452 and 1454/67, it appears, as 
has been stated earlier, that some pro- 
ceedings were held of the nature con- 
templated by Section 7 and the notices 
of demand were issued -after orders 
had been duly made ky the Tax Offi- 
cer. But this is a matter which was 
not examined in each case by the High 
Court and we would like to. express 
no opinion with regard to it. These 
appeals are also allowed and the 
orders of the High Court are set aside. 
The High Court will rehear and rade- 
cide the same in accordance with law. 
There will be no order as to costs in 
all the appeals. 


Appeals allowed. | 





AIR 1971 SUPREME COURT 2129 
(V 58 C 444) 


(From Patna: (1967) 65 ITR 432) 
K. S. HEGDE ae A. N. GROVER, 


Dalmia Jain & Co. Ltd., Appel 
Tant v. The Commissioner of Inccme- 
tax, Bihar and Orissa, Patna, Respon- 
dent. 


Civil Appeal No. 1812 
D/- 29-7-1971. 


Income-tax Act (1922), S. 10 (2) 
— Expenditure for business — Lifiga- 
tion expenses — en amounts to 
business expenditure — Assessee: who 
was appointed as ‘agent by Govz2rn- 
ment to operate a quarry and who was 
made defendant along with Gov2rn- 
ment in a suit relating to the quarry. 
incurring expenditure in resisting suit 
— Held that expenditure was incurred 
‘for protecting business and was reves 
nue expenditure and not capital ex- 


of 1967, 


penditure. (1967) 65 ITR 432 (Pat), 
Reversed. (Paras 7, 8) 
Cases Referred: Chronological Paras 


(1967) AIR 1967 SC 444 (V 54) 
= (1967) 63 ITR 207, Shree 
Meenakshi Mills Ltd. v. Commr. 
of Income Tax, Madras : 7 


HO/HO/D850/71/GKC 
1971 S.C/134 X G—i4 


D. dain & Co; v. L-T., Commr, B. & O. (Hegde J.) [Prs. 1-2] S. C. 2129 


(1967) Civil Appeals Nos. 1170 
and 1171 of 1965, D/- 24-8- 
1967, Dalmia Jain & Co. Ltd. 
V. Kalyanpur Lime Works Ltd. 


, 2 

Mr. M. C. Chagla, Senior Advo- 
cafe, (Mr. R. Gopalakrishnan, Advo- 
cate, with him), for Appellant; Mr. 
Jagadish Swarup, Solicitor General of 
India, (M/s. B. B. Ahuja and B. D. 
Sharma, Advocates with him), for 
Respondent. i 

The following, Judgment of the 
Court was delivered by 
HEGDE, J.: This appeal arises . 
from the decision of the High Court 
of Patna in a reference under S. 66 (1) 
of the Indian Income-tax Act, 1922 
(to be hereinafter referred to as ‘the 
Act). - In that reference several ques- 
tions of law were referred to the High 
Court for its opinion. In this appeal 
we are concerned with only one of 
those questions and that question is: 

“Whether on the facts and cir- 
cumstances of the case the Tribunal 
was justified in holding that litigation 
expenses of Rs. 1,29,994/- incurred by 
the assessee for the assessment year 
1951-52 constitute expenditure laid ouf 
wholly and exclusively for the pur- 
pose of the assessee’s business?” 


2. The relevant facts as found 
by the tribunal may now be briefly 
stated. The litigation expenses in 
question relate to the protracted liti- 
gation in respect of Murli Hills. Those 
Hills were owned by the State of 
Bihar. On April 1, 1928, the State 
Government gave a lease of those 
Hills to Kutchwar Lime Company for 
20 years for the purpose of quarrying 
limestone therein. In the lease deed 
entered into between the parties, there 
was a clause preventing the lessee 
from assigning its rights to any third 
party without the consent oi the les- 
sor. In January 1933, Kutchwar Lime 
Co. went into voluntary liquidation 
and the liquidators assigned the lease- 
hold right to Subodh Gopal Bose in 
September 1933 without: the permis- 
sion of the State Government. The 
assignee took possession of the pro- 
perty on- March 9, 1933 but was 
stopped from working the cuarry by 
the Government. The Government 
forfeited the lease of the Kutchwar 
Lime Company on March 23, 1933 and 
re-entered into possession. The Gov- 
ernment granted a fresh lease of those 
Hills to Kalyanpur Lime Company for 


2130 S. C. [Prs. 2-5] D. Jain & Co. v. L-T., Commr., B. & O. 
a period of 20 years with effect from- 


April, 1934. On September 24, 1934 
the Kutchwar Lime Co. sued the 
Government for a declaration that the 
lease granted to it in 1928 had not 
been validly forfeited and for an in- 
junction restraining the respondent 
from granting Murli Hills on lease to 
anyone else. The suit was decreed 
by the High Court on February 7, 
1936 and the decree was affirmed by 
the Privy Council on November 19, 
1937. The Kalyanpur Lime Co. 
vacated the quarry in April 1936 after 
the Kutchwar Lime Company started 
contempt proceedings. Kutchwar 
Lime Company got possession of the 
Murli Hills and remained in posses- 
sion until the lease expired on March 
31, 1948. The Government then re- 
entered into possession. Thereafter 
Kalyanpur Lime Company repeatedly 
asked the Government to execute the 
lease as agreed to by it in 1934. The 
Government refused to do so and in- 
formed the Kalyanpur Lime Company 
on June 2, 1949 that the Government 
has decided to lease Murli Hills to the 
assessee. 
Murli Hills to the assessee for one 
year from September 22, 1949 to Sep- 
tember 22, 1950. .Thereafter the Gov- 
ernment appointed the assessee as the 
agent of the Government for working 
in the quarry with an understanding 
that the Murli Hills will be leased out 
to the assessee if the Government suc- 
ceeds in the litigation. When the as- 
sessee company was in possession of 
the Murli Hills as an agent of the Gov- 
ernment, the Kalyanpur Lime Com- 
pany filed a suit for specific perform- 
ance.‘ In the alternative it claimed 
damages. In that suit the Kalyanpur 
Lime Company impleaded the State 
of Bihar as well as the assessee as 
defendants. It is necessary to remem- 
ber that in that suit a claim for 
damages was also made in the alter- 
native. That suit was resisted by the 
State Government as well as by the 
assessee. That suit was dismissed by 
the High Court. The appeal of the 
Kalyanpur Lime Company was allow- 
ed by this Court and the suit decreed 
against both the defendants. But as 
by that time the term of the lease 
agreed upon between the State Gov- 
ernment and the Kalyanpur Lime 
Company had come to an end this 
Court instead of granting a decree for 
specific performance granted a decree 


of 


The Government leased the 


. Revenue that the 
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for damages. Under that decree, the 
assessee company was also made liable 
to pay damages. See the decision by 
this Court in Civil Appeals Nos. 1170 
and 1171 of 1965 (SC). 


a3 3. — From the facts stated above, 
it is clear that Kalyanpur Lime Com- 
pany claimed damages not only from 
the State Government but also from 
the assessee company which in the 
course of its business was acting as 
the agent of the Government, no doukt 
with the prospect of getting a lease cf 
the Murli Hills if the Government 
succeeded in the litigation. In the 
judgment of this Court it was observ- 
ed that the assessee had no locus 
standi to resist the suit of Kalyanpur 
Lime Company. 


4. The question for decision i3 


whether the litigation expenses in 


curred by the assessee were for the pur- 
pose of creating, curing or completing 
the assessee’s title to captial or whether 
it was for the purpose of protecting 
its business. If it is the former then 
the expenses incurred must be consi- 
dered as captial expenditure. But on 
the other hand if it is held that the 
expenses were incurred to protect the 
business of the assessee then it must 
be considered as a business loss. The 
principle which has to be deduced from 
decided casesis that where the expen- 
diture laid out for the acquisition or 
improvement of a fixed capital asset 
is attributable to capital, it is a capital 
expenditure but if it is incurred to pro- 
tect the trade or a business of the as- 
sessee thenit is arevenue expenditure 
In déciding whether a particular ex- 
penditure is capital or revenue in 
nature, what the courts have to see is 
whether the expenditure in question 
was incurred to create any new asset 
or was incurred for maintaining the 
business of the company. If it is the 
former it is the capital expenditure: 
if it is the latter, it is the revenue ex- 
penditure. 

5. The Income-tax Officer as 
well as the Appellate Assistant Com- 
missioner came to the conclusion that 
the expenditure in question was in- 
curred for the purpose of acquir- 
ing anew asset. Their orders are 
not clear as to what is the new asset 
intended to be acquired by the asses- 
see. Possibly they were of the opin- 
jon, as was urged by the learned 
Solicitor-General on behalf of the 
expenditure was 
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incurred for securing. the assessee’s 
prospect of getting a lease of the 
Murli Hills if and when the Govern- 
ment succeeded in the litigation. But 
the appellate tribunal took a different 
view of the matter. it came to the 
conclusion that the expenditure in 
question was incurred to protect the 
business of the assessee. On the 
other hand, the High Court agreed 
with the view taken by the Income- 

tax Officer and the Appellate Assis- 
tant Commissioner. 


6. The salient facts that could 
be gathered from the material before 
the tribunal are: (1) one ofthe business 
activities of the assessee was to quarry 
lime stone; (2) the Murli Hills had 
been Jeased out by the Government to 
the assessee for a period of one year 
from 22-9-1949 to September 22, 
1950; (3) thereafter the assessee was 
working the quarry in question as the 
agent of the Government: (4) in the 
suit filed by the Kalyanpur Lime 
Company, the assessee had: been made 
a party and (5) in that suit a claim for 
damages was made both against the 
Government as well as against the 
assessee. 


7. What has been overlooked 
‘by the High Court is that the asses- 
see did not get into the litigation of 
its own accord. 
the litigation by the Kalyanpur Lime 
Co. Further the Kalyanpur Lime Com- 
pany had made a claim for damages 
against the assessee also. This liciga- 
tion came to be instituted against the 
assessee because the assessee was 
working the Murli Hills. It was work- 
ing the same at the time ofthe liziga- 
tion. From these facts, the only 
reasonable inference that can be 
drawn is that the assessee resistec the 


suit in order to protect its business as. 


opined by the tribunal and not with a 
view to safeguard its prospects of 
getting a new lease. At any rate the 
view taken by the tribunal on the 
facts before it that the assessee ineurr- 
ed the expenditure in question to pro- 
tect its business interest cannot be 
considered as an unreasonable view. 
As observed by this Court in Shree 
Meenakshi Mills Ltd. v. Commissioner 
of Income-tax, Madras, 63 ITR 207 = 
(AIR 1967 SC 444) that deductibility 
of expenditure incurred in prosecut- 
ing a civil proceeding depends upon 
the nature and purpose of the _egal 
proceeding in relation to the asses- 


° State of U. P. v. Manchar & Co. ` 


It was dragged into , 


(Prs. 5-9] S. C. 2131 


see’s business and the same cannot be 
affected by the final outcome of that 
proceeding.. However wrong-headed, 
ill-advised, unduly optimistic or over- 
confident in his conviction the asses- 
see might appear in the light of the 
ultimate decision, expenditure in 
starting and prosecuting. a civil pro- 
ceeding cannot be denied as a permis- 
sible deduction in computing the tax- 
able income merely because the pro- 
ceeding had failed, if otherwise the 
expenditure was laid out for the pur- 
Pose of the business wholly and ex- 
clusively, that is, reasonably and 
honestly incurred to promote the in- 
terest of the business. Persistence of 
the assessee in launching the proceed- 
ing and carrying it from Court to 
Court and incurring expenditure for 
that purpose is not a ground for dis- 
allowing the claim. 


8. In this case the assessee 
stands on a better footing. It did not 
initiate the proceeding. It merely de- 
fended the claim made against it. The 
claim was made against it because it 
was working the Murli Hills though as 
an agent of the Government. Therefore 
the civil proceedings were launched 
against it because of one of its busi- 
ness activities. Under these circum- 
stances we are of opinion that the 
High Court was not right in holding 


that the expenditure in question was; 


not a revenue expenditure. 


9. For the reasons mentioned 
above we revoke the answer given by 
the High Court tothe question referr- 
ed to it for its opinion and in its 
place we answer that question in the 
affirmative and in favour of the asses- 
see. The assessee is entitled ‘to its 
costs both in this Court as well as in 
the High Court. 

Appeal allowed. 


AIR 1971 SUPREME COURT 2131 
(V 58 C 445) 

(From Allahabad: 1967 All. L. J. 515) 
K. S. HEGDE AND A. N. 
GROVER, JJ. 

The State of U, P., Appellant v. 
M/s. Manchar and Co. Bareilly, Res- 
pondent. 

Civil Appeal No. 1845 of 1967, D/- 
4-8-1971. 
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_ Sales Tax — Ü. P. Sales Tax Ac? 
(15 of 1948), S. 18 (4) — Assessment 
of firm—A dealer cannot elect assess- 
ment year basis from previous year 
basis under R. 39, in a case in which 
S. 18 (4) applies warranting assess- 
ment on previous year basis. An as- 
sessment in contravention of S. 18 (4) 
though in conformity with R. 39 is an 
invalid assessment. The election so 
made and the original assessment on 
assessment year basis being illegal 
does not operate as a bar to subse- 
quent assessment or reassessment on 
previous year basis. There can be no 
estoppel against statute. (X-Ref: Sales 
Tax — U. P. Sales Tax Rules (1948), 
R. 39). (1968) 21 STC 80 (SC), Referr- 
ed. 1967 All LJ 515, Affirmed. 

(Paras 6 & 7) 
Cases Referred: Chronological Paras 


(1968) 21 STC 80 (SC), Commr., 
of Sales Tax Lucknow v. D 
Madan Lal Dayalchand 6 


Dr. L. M. Singhvi, Sr. Advocate (Mr. 
O. P. Rana, Advocate, with him), for 
Appellant; Mr. Naunit Lal, Advocate 
for Respondent. 

The Judgment of the. Court was 
delivered. by 

HEGDE, J.: This appeal by special 
Teave arises from the decision of the 
High Court of Allahabad in Sales Tax 
Reference No. 28 of 1964 on its file. 
That was a reference under S. 11 (1) 
of the U. P. Sales Tax Act, 1948 (to 
be hereinafter referred to as the Act). 
The two questions referred for ‘the 
opinion of the High Court are: 

“1. Whether a dealer can elec? 
assessment year basis from previous 
year basis under rule 39 in a case in 
which Section 18 (4) applies warrant- 
ing assessment on previous year 
basis? 

2. Whether the election so made 
and the resultant original assessment 
_'on assessment year basis would ope- 
rate as a bar warranting the subse- 
quent assessment to be completed on 
assessment year basis?” 

2. The assessee was a dealer 
in imported Vanaspati oil and Kira- 
na. It started its. business in the year 
1952-53 but in that year it carried on 
business only for a part of the year. 
In respect of its turnover for that year, 
the assessment was made for the 
broken period under S. 18 (3) of the 
Act as it then stood. For the assess- 
ment year 1953-54, the assessee sub- 
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mitted quarterly returns. The assess- 
ing authority accepted the returns 
submitted by the assessee and assess- 
ed him on the basis of those returns. 
That assessment was not challenged 
by the assessee. Thereafter the assess- . 
ing authority received information that 

some part of the turnover of the as- 
sessee had escaped assessment. Con- 
sequently a notice under S. 21 of the 
Act was issued and the escaped turn- 
over was brought to assessment on the 
basis:of best judgment assessment. The 
escaped turnover was determined at 
Rupees three lacs. The assessee chal- 
lenged this reassessment before the 
Judge (Appeals). It contended before 
the Judge (Appeals) that the reassess- 
ment in question is invalid inasmuch 
as the assessing authority did not com- 
ply with the mandatory requirements 
of S. 18 (4) of the Act. Though the 
Judge (Appeals) found some force in 
that argument, it rejected the appeal 
of the assessee on the ground that as 
it had not challenged the original as- 
sessment, it was not open to it to chal- 
Tenge the reassessment made, There- 
after the assessee took up the matter 
in revision to the Board of Revenue 
but the Board also rejected the revi- 
sion petition of the assessee on the 
ground that it is not open to it to 
challenge the reassessment as it had 
submitted to the original assessment. 
But at the instance of the assessee the 


Judge (Revisions) referred the twa 


questions mentioned earlier for the 
decision of the High Court. The refer- 
ence was first heard by a Division 
Bench of the Allahabad High Court 
consisting of Manchanda and Beg JJ. 
Manchanda J. answered those ques- 
tions in favour of the assessee whereas 
Beg answered those questions 
against the assessee. Thereafter the 
matter was placed before Oak J. who 
agreed with the view taken by Man- 
chanda J. l 


3. The provisions of the Act 
which are relevant for our present 
purpose are Ss. 3, 7 and 18. In addi- 
tion to these provisions, we must also 
read rule 39 of the rules framed under 
the Act. The aforementioned provi- 
sions to the extent relevant for our 
present purpose may now be read: 

. 4, Section 3 which deals with 
the liability to tax says: . 

_ “Subject to the provisions of this 
Act, every dealer shall, for each as- 
sessment year, pay a tax at the rate 
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of three pies a rupee on. his turnover 
of such year, which shall be deter- 
mined in such manner as may be pres- 
cribed”’. 


(The other portion of the ‘section 

fs not relevant for our present pur- 
pose). 
g 5. Section 7 which deals with 
determination of turnover and assess- 
ment of tax to the extent -material 
reads as follows: 


“Subject to tħe provisions of sec- 
tion 18, every dealer whose turnover 
in the previous year is Rs. 12,000 or 
more in a year shall submit such 
return or returns of his turnover of 
the previous year within sixty days of 
the commencement of the assessment 
year'in such form gnd verified in 
such manner as may: be prescribed: 


Provided that the State Govern- 
ment may prescribe that any dealer 
or class of dealers may submit, in lieu 
of the return or returns specified in 
‘this section, a return or returns oì his 
turnover of the assessment year at 
such intervals, in such form and veri- 
fied in such manner as may be res- 
cribed, and thereupon all the pzovi- 
sions of this Act shall apply as if such 
return or returns had been duly sub- 
mitted under this section...” 


Section 18 deals with assessment of 
reconstituted or new firms and change 
of partnership. That section tc the 
extent material for our present pur- 
pose reads: ° 


(3) (a) Every dealer or a recon- 
stituted firm commencing business 
during the course of an assessment 
year whose monthly turnover is esti- 
mated to be not less than 1,000 shall 
give notice of the fact to the assess- 
ing authority within fifteen days of 
such commencement and shall submit 
monthly statements of his turr.over 
within seven days of the expiry of 
each month in such form and verified 
in such manner as may be presczibed 
în respect of the portion of such year 
coe which the business is continu- 
ed. 

(b) If the assessing authority 
after making such enquiry as he con- 
Siders necessary, is satisfied that such 
returns submitted under clause (a) are 
correct and complete and that the 
average monthly turrover is not less 
than Rs. 1000 he shall assess the 
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dealer on the total turnover shewn in 
the returns. 


(c l 

, (4) The assessing authority shall 
fix the turnover of the dealer for the 
next succeeding assessment year at 
the amount of average monthly turn- 
over determined by him in accordance 
with clause (b) or (c) of sub-section 
(3) as the case may be multiplied by 
12 and shall assess the tax thereon.” 
Rule 39 deals with an election of as- 
sessment year. It says: 


“Any dealer may elect to submit 
returns of his turnover of the assess- 
ment year in lieu of the returns of 
turnover of the previous year, and 
shall signify such election in the return 
filed by him in Form IV: : 

Provided that a dealer whe did 
not carry on business during the whole 
of the previous year shall elect to sub- 
mit his returns of the assessment 
year. ... 

6. It is not necessary to elabo~ . 
rately consider the provisions of the 
law in order to answer the first ques- 
tion as that matter is concluded by 
the decision of this Court in Commr. 
of Sales Tax, Lucknow v. Madan Lal 
Dayal Chand, (1968) 21 STC 80 (SC). 
In view of that decision, it was agreed 
by the Counsel for the parties that 
the first question has to be answered 
in the negative and in favour of the 
assessee. From that decision it fol- 
lows that an assessment in contraven- 
tion of S. 18 (4) of the Act though in 
conformity with Rule 39 is an invalid], 
assessment. 


T. Now coming to tħe second 
question, the fact that the assessee was 
illegally assessed originally without 
challenge does not confer power on 
the Department to continue that il- 
legality in the reassessment proceed- 
ings. Section 18 (4) applies to assess- 
ments under S. 21 as well. No sepa- 
rate procedure is prescribed by the 
Act for assessments under S. 21. Fur- 
ther there can be no estoppel against 
statute. While dealing with question 
No. 2, it is not necessary for us to 
decide as to the validity of the origi- 
nal assessment. In this appeal we are 
only concerned with the re-assessment 
proceedings. 

8. For the reasons mentioned 
above this appeal fails and the same 
is dismissed with costs. 

Appeal dismissed, 


— 
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AIR 1971 SUPREME COURT 2134 
(V 58 C 446) 


(From: Labour Court Coimtore)* 


G. K. MITTER AND P. JAGAN- 
MOHAN REDDY, JJ. 


. The Management of Shevaroy 
Bauxite Products Co. (Pvt.) Ltd, Ap- 
pellant v. The Workmen and others, 
Respondents. 

Civil Appeal No. 1199 of 1966, D/- 
5-8-1971. 

Industrial Disputes Act (1947) 
Sch. 3 Item 2 — Compensatory and 
other allowances — House rent al- 
lowance — Award of labour court al- 
lowing a meagre amount as house rent 
allowance to the workers who are 
paid very low remuneration cannot be 
said to be unreasonable when the 
company’s financial position is sound. 

(Paras 2 and 3) 

Mr. B. R. Agarwala, Advocate of 
M/s. Gagrat & Co., for Appellant; M/s. 
E. C. Agrawala and S. R. Agrawala, 
Advocates, (for No. 1) and Mr. Sobhag- 
mal Jain, Advocate (for Nos. 2 to 13) 
for Respondents. 

The Judgment of the Court was 
delivered by 

MITTER, J.: This appeal arises out 
of an award of the Labour Court 
Coimbatore dated December 31, 1965. 
Reference was made under S. 10 (1) 
(c) read with proviso to S. 10 (1) (d) 
of the Industrial Disputes Act to the 
Labour Court, the dispute being under 

three heads: 
. 1. Whether the demand for bonus 
for 1963-64 was justified; and if so, 
to fix the quantum. 
; 2. Whether the demand for house 
- rent allowance is justified? and if so, 
> to fix the rate. 

3. Whether the demand for the 
classification of the staff into different 
categories and fixation of scales of 
pay and dearness allowance for such 
categories is justified; and if so, to 
make such classification and fix scales 
and fit the present incumbents in the 
scales so fixed. 

It is agreed between the parties that 
the first and third heads of dispute no 
longer survive because of agreements 
entered into and we are called upon 


*¥(Industrial Dispute No. 28 of 1965, 
D/- 31-5-1965 — Lab. Court Coim- 
batore.) 
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S. B. Products v. Workmen (Mitter J.). 
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only to go into the second head cf dis- 
pute. Evidence was led before the 
Labour Court on this head and it was 
found that one driver and two watch- 
men alone were given residential quar- 
ters by the management. The manage- 
ment sought to prove letters from 
other companies in the area to show 
that these others did not allow their 
workers any amount by way of house 
rent allowance. The Labour Court 
found that none of the letters had 
been received from the managements 
of the same region or of the same cli--. 
matic condition as that of the com- 
pany before it. The management’s 
witness stated that the company: was 
not capable of paying any house rent 
allowance. On behalf of the work- 
men evidence was adduced to show 
that the Associated Drug Company 
situated in the same region paid 
Rs. 25/- to the staff and Rs. 15/- te 
the workmen as house rent allowance. 

Reliance was strongly placed by the 
appellant on the settlement arrived at 
between the company and its work- 
men in 1963 to repel any claim for 
house rent allowance. The settlement 
shows that unskilled workers were to 
be put in the grade of Rs. 1.75 to 2.35 
per day, semi-skilled workers from 
Rs. 1.75 to Rs. 2-70 with an efficiency 
bar at Rs. 2.25, skilled workers at 
Rs. 2.50 to 3-75 with an efficiency bar 
at Rs. 3-13 etc. but the recital of the 
facts shows that the workmen of the 
company were demanding revision of 
the existing rates of dearness allow- 
ance and basic wage due to the in- 
crease in the cost of living. The set- 
tlement was to remain good and bind- 
ing on both till 31st December, 1968 
and there was a clause in it reading: - 


“The workmen undertake not to 
raise any further demand on the Com- 
pany for increase of wages or dear- 
ness allowance which may place fur- 
ther financial burden on the company 
till this settlement continues to hold 
good as per clause (ix).” 


It will be noted at once that as the 
claims of the workmen were settled 
only with regard to wages and dear- 
ness allowance and nothing was said 
about house rent allowance. In view 
of the financial position of the com- 
pany and other relevant facts and cir- 
cumstances, the Labour Court allowed 
a house rent allowance to the workers 
as well as staff of the com- 
pany equal to 10 per cent 
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per mensem of the basic wages or pay 
of the workmen or staff as the zase 
may be, subject to a minimum of 
Rs. 5/- and a maximum of Rs. 25/-. 

2. The award seems to be emi- 
nently reasonable in view of the very 
low terms of remuneration of the work- 
man. It might have been different if the 
company’s financial pcsition did not 
warrant any further payment but the 
balance sheet and the profit and loss 
account of the company show that the 
profits after providing for deprecia- 
tion and directors’ remunerétion 
amounted: to Rs. 2,53,306 and the 
Directors reported that the working 
results of the year under review were 
better than those of the preceding year 
inasmuch as they revealed an increase 
of about 20% on the preceding year’s 
profits and in consequence were able 
to recommend a dividend of 10 per 
cent on the equity share capital of 
the company. 

3. In our view, no exception 
can be taken to the meagre amount 
for house rent allowance awarded. It 
has to be noted that 12 members of the 
staff ofthecompany putin a petition 
to this Court that the award for house 
rent allowance should be set aside so 
far as they were concerned inasmuch 
as the staff had not raised any dis- 
pute with regard to house: renz al- 
lowance. We will therefore direct 
that the benefit of the award should 
not be available to the said 12 per- 
sons who have put in a petition to 
this Court. Save as above the appeal 
is dismissed with costs. 

Appeal dismissed. 





AIR 1971 SUPREME COURT 2135 
(V 58 C 447) 
(From: AIR 1967 Assam 61) 
K. S. HEGDE AND A N. 
GROVER, JJ. 

The Commissioner of Taxes, 
Assam, Shillong (in all the Appeals), 
Appellant v. M/s. Jalannagar South 
Estate Ltd. ete. Respondents. 

Civil Appeals Nos. 1873 to 1876, 
of 1967, D/- 4-8-1971. 

(A) Assam Agricultural -Income 
Tax Act (9 of 1939) S. 26 (1) — Appel- 
late powers of the Board of Revenue 
— In an appeal to Board of Revenue 
preferred by an assessee against the 
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Commr., of Taxes, Assam v. J. S. Estate Ltd. (Prs. 1-3){Pr. 1] S. €. 2135 


decision of the Assistant Commissioner 
the Board of Revenue cannot reverse 
the decision that the assessee is entitl- 
ed to partial exemption in respect of 
donation given to charitable trust 
when it has become final — But the 
Board of Revenue is competent to 
decide the legality of the decision — 
(X-Ref: Ss. 27 and 28) — AIR 1967 
Assam & Naga. 61, Reversed. 
(Para 4) 
(B) Assam Agricultural Income 
Tax Act (9 of 1939) S. 8 (g) — Rules 
framed under the Act, R. 2 (1) — Ex- 
penditure for charitable purposes — 
Exemption — Before claiming exemp- 
tion the assessee must establish that in 
the relevant year he had actually spent 
for one or the other of the charitable 
purposes mentioned in the rule — 
Exemption cannot be claimed merely 
because the assessee has donated to a 
charitable trust — (X-Ref: Income 
Tax Act (1961) S. 11) — AIR 1967 
Assam & Naga. 61, Reversed. 
(Para 6) 
Mere donation of certain amount 
by an assessee to a charitable trust 
without further proof that the chari- 
table trust has spent the amount or ' 
substantial portion of it for any of the 
charitable purposes mentioned in the 
Rule would not entitle the assessee to 
claim exemption from being taxed in 
respect of the donation. (Para 6) 
Mr. S. T. Desai, Sr. Advocate (Mr. 
Naunit Lal and Miss Swaranjit Sodhi 
Advocates with him), for Appellant in 
all the Appeals; Mr. M. C. Chagla, Sr. 
Advocate (M/s. S. C. Majumdar and 
R. K. Jain Advocates with him), for 
Respondents in all Appeals. 


The Judgment of the 
delivered by 


HEGDE, J.: These appeals by spe- 
cial leave arise from the decision of 
the High Court of Assam and Naga- 
Jand in Tax References Nos. 2 to 4 of 
1965 on its file wherein the High Court 
of Assam and Nagaland answered the 
two questions of law referred to it by 
the Assam Board of Revenue under 
S. 28 (2) of the Assam Agricultural In- 
come-tax Act, 1939 (Assam Act IX of 
1939) (to be hereinafter referred to as 
the Act) in the negative. The two 
questions referred for the advisory 
opinion of the High Court are: . 

(1) Whether on the facts and in the 
circumstances of the casa the Board 
was competent in course of appeals 
preferred by the assessee to question 


Court was 
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the finding of Assistant Commissioner 
of Taxes to the effect that the amount 
donated to Jalan Charity Trust were 
amounts actually spent for ‘Charita- 
ble purposes’ within the meaning of 


Assam Agricultural Income-Tax Act. . 


(2) Whether on the facts and in 
the circumstances of the case the 
Board was justified in holding that 
only 60 per cent of the amounts act- 
ually spent by the assessee for *Chari- 
table purposes’ from the Agricultural 
income was admissible as deduction 
under Rule 2 (2) of the Rules framed 
under the Assam Agricultural Income- 
Tax Act.” : 
Aggrieved by. the decision of the High 
Court Commissioner of Taxes, Assam 
has brought this appeal. 


2. We shall -now briefly set- 


out the facts necessary for deciding 
the points in controversy in these ap- 
peals. Each of the three assessees 
‘with whom we: are concerned in these 
appeals had given certain donations to 
the Jalan Charity Trust in the rele- 
vant assessment years, which in the 
case of two of the assessees is 1955-56 
and in the case of the third is 1955-56 
and 1957-58. The question for consi- 
deration is whether those donations 
can be considered as “amounts actual- 
ly spent for charitable purposes” under 
rule 2 (1) of the Rules framed under 
the Act. 


3. The agricultural income of 
the assessee was computed at 60 per 
cent of the total net income ascertain- 
ed by the Income-tax ` Officer under 
the Indian Income-tax ‘Act, 1922. 
Before the Income-tax Officer the as- 
sessees claimed exemption under Sec- 
tion 15-B of the Indian Income-tax 
Act in respect of the donations made 
by them to the Jalan Trust, but that 
Officer did not- grant the exemption 
asked for but reserved that question 
for decision to a latter date as he 
wanted to examine the nature of 
those donations. He determined the 
income of the assessees for the years 
in question without taking into consi- 
deration those donations. Thereafter 
the Agricultural Income-tax Officer 
proceeded to assess the agricultural 
income of the assessees. 
Officer the assessees. again claimed 
exemption under rule 2 (1) of the 
Rules, of the donations given by them 
to the Jalan Charity Trust. That Offi- 
cer refused to grant the exemption 
asked for: Thereafter the assessees 


Before that - 
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took up the matter in appeal to the 
Assistant Commissioner. The Assis- 
tant Commissioner granted to each of 
the assessees exemption to the extent 
of 60 per cent of the amounts donated. 
Then the assessees took up the matter 
in appeal to the Board of Revenue. 
The Department had no right to ap- 
peal against the order of the Assistant 
Commissioner. The Board of- Reve- 
nue came to the conclusion that the 
assessees were not entitled to any 
exemption under the Act but all the 
same as the order of the Assistant 
Commissioner had become final in res- 


` pect of exemption given, the assessees . 


were entitled to retain the exemption 
granted by the Assistant Commissioner. 
Alternatively it also came to the con- 
clusion that even if the assessees were 
entitled to any exemption under the 
Act and the Rules, the exemption 
granted to them by the Assistant Com- 
missioner was more than what they 
were entitled to. Thereafter the as- 
sessees moved the Board to refer to 
the High Court for its opinion the 
two questions mentioned earlier. 


4, There is no substance in 
the first question referred to above. 
It is true that the exemption granted 
by the Assistant Commissioner could 
not be interfered with by the Board 
of Revenue. But all the same. while 
considering whether the  assessees 
were entitled to the further exemp- 
tion claimed by them the Board of 
Revenue had to examine the true legal 
position under the Act and the Rules 
for. the purpose of deciding the matter 
in issue before it. In our opinion the 
High Court was wholly in error. in 
opining that the Board of Revenue 
was not competent to determine the 
true position under law in view of the 
decision of- the Assistant Commissioner. 
The High Court overlooked the fact 
that for pronouncing on the claim 
made by the assessees before the 
Board of Revenue, the Board had to 
examine the legality of the claim. It 
is one thing to say that the Board 
could not reverse the decision of the 
Assistant Commissioner, which had 
become final but it is entirely a dif- 
ferent thing to say that the Board was 
not competent to consider whether the 
Assistant Commissioner took a correct 
view of the law or not when the true 
position in law is necessary to be de- 


termined for deciding the issue before 


Me 
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5. Now coming to the second 
question ‘unlike S. 15-B of the Indian 
Income-tax Act, 1922, which exempts 
any sums paid to an institution cr a 
fund coming. within the scope of that 
section upto the prescribed limit, urder 
Rule 2 (1) read with 3. 8 (g) of the 
Act, the assessee is entitled to deduct 
from his income only those sums act- 
ually spent by him for charitable pur- 
poses. Charitable purpose under -haf 
rule is defined as including relie? to 
the poor, education, medical relief and 
the advancement of any other object 
of public utility. : 

6. Under rule 2 (1) read with 
S. 8 (g) before an assessee can claim 
any exemption, he has to establish 
that in the relevant year, he had act- 
ually spent for one or the other of 
the charitable purposes mentioned in 
that rule the amount in respect of 
which he claims exemption. Mere 
contribution to a fund would not en- 
title him to the exemption claimed. It 


is true that the assessees in these cases, 


are proved to have contributed certain 
amounts to the Jalan Trust Fund. It 
may also be true—about which we ex- 
press no opinion—that the objects of 
Jalan Trust are simila? to those men- 
tioned in rule 2 (1). But there is no 
proof in these cases tnat the Jalan 
Trust had expended the amounts dona- 
ted by the assessees to that fund 
for any charitable purpose during the 
relevant years. From the material 
placed before the court, it appears 
that Jalan Trust had spent in the year 
in question some amounts for chari- 
table purposes. But the amount ssent 
is much less than the conations receiv- 
ed. Further the assessees have not 
established any co-relationship be- 
tween the amounts spent by the Jalan 
Trust and the amounts donatec by 
them to the Trust. Under these cir- 
cumstances, it is not necessary for us 
to decide whether the actual spending 
referred to in rule 2 (1) must be by 
the assessees themselves or it may also 
be through some other agency. In our 
opinion before the assessees can claim 
the exemption under rule 2 (1) in 
regard to any amount, they have to 
establish to the satisfaction of the 


assessing authority thet they had act- 


ually spent that amount for charitable 
purposes. No such proof is forthcom- 
ing in these cases. 


T7. For the ressons mentioned 
above these appeals are allowed and 
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the answers given. by the High Court 
are revoked and in place of those ans- 
wers we answer both the questions in 
the affirmative and in favour of the 


Revenue. The assessees to pay costs 
i the >` Commissioner — one hearing 
ee; 


Appeals allowed. 


AIR 1971 SUPREME COURT 2137 
(V 58 C 448) 


(From: Maharashtra Revenue Tribu- 
nal, Bombay)* 


J. M. SHELAT AND A. N. RAY, JJ. 


Raghunath Laxman Wani and 
others, Appellants v. The State of 
Maharashtra and others, Respondents. 

Civil Appeal No. 5 of 1967, D/- 
6-8-1971. i 

(A) Constitution of India, Art. 136 
— Power of Supreme Court to inter- 
fere with concurrent finding of fact— 
Where in proceedings under Mahara- 
shtra Agricultural Lands (Ceiling on 
Holdings) Act, 1961 the Deputy Col- 
lector and the Tribunal concurrently 
found that a person’s case about the 
severance of status and partition of his 
family lands was not acceptable in 
appeal under Art. 136 Supreme Court 
will not interfere with such a con- 
current finding of fact. (Para 11) 


(B) Tenancy Laws — Maharash- 
tra Agricultural Lands (Ceiling on 
Holdings) Act (27 of 1961), S. 12 — 
Determination of ceiling area — Under 
scheme of the Act ceiling area is to be 
determined with reference to state of 
affairs of a person on the -appointed 
day i.e. 26-1-1962. The area so fixed 
would not be liable to fluctuations 
with subsequent increase or decrease 
in the number of his family members. 
C. A. No. 1578 of 1969 D/- 16-7-1969 
(Bom), Overruled; AIR 1970 Bom 115, 


Spl. C. A. No. 767 of 1968, D/- 18- 
4-1968 (Bom) and Spl. C. A. No. 229 
of 1968, D/- 11-7-1969 (Bom), Ap- 


proved. (Paras 17, 19) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 Bom 115 (V 57) 
= 72 Bom LR 237, State v. 
Dinkarrao Narayanrao Desh- 


mukh 
(1969) Civil Appln. No. 1578 of |. 
1969, D/- 16-7-1969 (Bom) 18 


*(Appeal No. ALC — A. 12 of 1966, 
D/- 2-9-1966 — Maha. Rev. Tribu- 
nal — Bom.) 
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(1969) Special Civil Appeal No. 
229 of 1968, D/- 11-7-1969 


(Bom) 18 
(1968) Special Civil Appeal _ 
No. 767 of 1968 D/- 18-4-1968 

l (Bom), Maruti Rao v. State 18 

V. M. Tarkunde, Sr. Advocate, 


(M/s. V. M. Limaye and S. S. Shukla, 

Advocate, with him), for Appellant: 

Mr. V. S. Desai, Sr. Advocate, (M/s. 

S. B. Wad and S. P. Nayar, Advocates 

dees him), for Respondents Nos. 1 and 
(Contd. on Col. 2) 


A.I. R. 


The following Judgment of the 
Court was delivered by 

SHELAT, J.: This appeal, by spe- 
cial leave, is against the judgment and 
order passed by the Maharashtra 
Revenue Tribunal, dated September 
2, 1966, in proceedings held by the 
Deputy Collector under S. 14 of the 
Maharashtra Agricultural Lands {Ceil- 
ing on Holdings) Act, 1961 (herein- 
after referred to as the Act) in res- 
pect of lands held: by the appellants. 

2. The following pedigree ex- 
plains the relationship between the 
appellants: l 


Tukaram (dead) 





| - 
Narayan, d. about 1920 =Laxmibai 
Madbav==Maltibai 
Alka (minor) 


3. It is not in dispute that, un- 
til at any rate 1956, appellant Raghu- 
nath and the other members of the 
family formed a joint and undivided 
Hindu family of which Raghunath, on 
the death of his father’ Laxman in 
June 1954, became the Karta and the 
manager. The family then held 523.03 
acres of lands situate at Ranjangaon, 
Sangwi, Karajgaon, Shindi and Odhre 
villages. In 1956, appellant Raghu- 
nath gave a vardhi (intimation) to the 
talathi stating that he and the other 
members of his family had entered 
into a partial partition whereunder 
Laxmibai, the widow of Narayan, 
received 41.13 acres of land of Karaj- 
gaon, Kashinath, named Madhav 
Narayan after his adoption, 74.20 
acres of land in Shindi village and 
Warubai, his mother, 64.03 acres of 
land of Shindi and Odhre villages. 
The balance of 343.07 acres of 
the said lands still stood in hi 
name. But his case was that 
the members of the family had 
separated and ceased to constitute a 
joint and undivided family, and there- 
fore, held the said balance in equal 
shares as  tenants-in-common. The 
position thus was that on August 4, 
1959, 343.07 acres of land comprising 
of 180.20 acres of Ranjangaon and 
162.27 acres of Sangwi_ villages 
remained in his name. It was said 


| 
Laxman, d. 5-6-1954==Warubal 
Raghunath=Rukhminibai 





| 
Mukand 
(minor) 


| 
Shaila 
(minor) 
that out of these 343.07 acres of lands, 
75.27 acres had come to his share 


thus leaving 267.20 acres of land held 
by them all as tenants-in-common. 


4. On April 1, 1960, Raghu- 
nath sent another vardhi (intimation) 
to the talathi of Ranjangaon stating 
that the partition by metes and 
bounds, which had remained partial in 
1956, had been completed on that day. 
He also intimated that under this 
partition 75.27 acres of land of Ranjan- 
gaon village went to Rukhminibai 
and Ramesh, his wife and son respec- 
tively, 53.29 acres of Ranjangaon vil- 
lage to Madhav and his wife, Malti- 
bai and 8.36 acres of Ranjangaon vil- 
lage to Warubai, his mother, ie., the 
widow of Laxman. 


5.. According to the appellants, 
all the lands, which were partitioned 
and allotted in 1956 to Laxmibai, 
Madhav and Warubai, had been sold 
away, most of them before August 4, 
1959 and the rest in 1960 and 1961. 
Likewise, between October 17, 1960 
and May 30, 1962 Raghunath had sold 
150.13 acres out of the remaining 
lands. The result of the alleged par- 
tition and the sales was that Raghu- 
nath held only 54.22 acres of lands at 
Ranjangaon and Sangwi and that there- 
fore, there was no surplus land for 
him to declare, the ceiling for this 


l 
Suresh 
(minor) 


Ramesh 
(minor) 
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area under the Act being 96 acres for 
an individual or a family consisting of 
five members. | 


6. In support of their case of 
partition in 1956 and 1960 and the 
sales of lands which had come to the 
shares through it of the different 
members of the family, the appellants 
-relied on their own affidavits, the 
statements of the various transferees, 
the said vardhis by Raghunath, rer- 
tain market receipts showing sales of 
agricultural produce by the mem ers 
of the family, extracts from vilage 
forms 7, 7A and 12 showing the dif- 
ferent crops grown in the lands and 
the names of the different mem>ers 
of the family set out therein as oc- 
cupants, and lastly, a consent deed 
dated April 11, 1960 executed by 
Madhav, Laxmibai and Warubai which 
recited the said partial partition in 


1956, the fact of their being tenants- ' 


in~-common in respect of the rest of 
the lands and the authority giver. by 
them to Raghunah to sell the lands 
for himself and on their behalf and on 
such sales having been effected »ach 
of them having become entitlel to 
1/4th share in the sale proceeds. 


T. The Deputy Collector, how- 
ever, rejected the appellants’ case of 
partition, firstly in 1956 and then in 
1960, and held that the family at the 
material time held 343.07 acres of 
lands. He also held that out of the 
14 members of the family as three of 
them had been born after Januar~ 26, 
1962, that being the appointed day 
under the Act, and as appellant 
Madhav had purchased 11.20 acres of 
land separately on March 11, 1960, 
they could not be treated as members 
of the family under S. 6 for the pur- 
pose of the additional 1/6th of the 
basic ceiling area. Thus on the basis 
that the family consisted of 10 mem- 
bers only he allowed 96 acres plus 
5/6th thereof, in all 176 acres and de- 
clared the remaining 167.07 acres as 
surplus. 

8. On an appeal under S. 33 of 
the Act, the Revenue Tribunal accept- 
ed the findings of the Deputy Collec- 
tor rejecting the appellants case of 
partition and held that the said sales 
effected by the members of the fami- 
ly were made to defeat the objects of 
the Act. The Tribunal, however, made 
one modification in the order of the 
Deputy Collector, in that, it held that 
though Survey No. &1 was acq:iired 
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-Iland amongst 
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in the name of Madhav on March 11, 
1960, there was nothing to show that 
that acquisition was from his separate 
funds or was to be held by him sepa- 
rately, and therefore, he could not be 
excluded from the family for the pur- 
poses of S. 6. In this view the Tribu- 
nal held that the family held 343-07 
acres plus 11.20 acres purchased in the 
name of Madhav, ie, 354.27 acres, 
that the family members being 11 in 
number, each of them in - excess of 
five members was entitled to an addi- 
tional 1/6th of the ceiling area, and 
that consequently, the ceiling area for 
the family would be 192 acres. The 
surplus area thus would be 162.27 
acres and not 167.07 acres as declared 
by the Deputy Collector. The present 
appeal challenges the correctness of 
these conclusions of the Tribunal. 


9. The Act was brought into 
operation as from January 26, 1962 
which is the appointed day under sec- 
tion 2 (4). S. 3 provides: 


“In order to provide for the more 
equitable distribution of agricultural 
the peasantry of the 
State of Maharashtra — on the com- 
mencement of this Act, there shall be 
imposed to the extent, and in the 
manner hereinafter provided, a maxi- 
mum limit (or ceiling) on the holding 
a agricultural land throughout the 

tate.” 


Section 4 (1) lays down that subject 
to the provisions of the Act no per- 
son shall hold any excess over the 
ceiling area, as determined “in the man- 
ner hereinafter provided”. Under 
Section 4 (2), all land held by a per- 
son (which expression includes a fami- 
ly) in excess of the ceiling area, shall 
be deemed to be surplus land. Sec- 
tion 5 provides for the ceiling area, in 
the several local areas and for each 
class of land, fixed having regard to 
the soil classification, climate, rainfall 
and other factors enumerated therein. 
Under Sec. 6, if a family consists of 
members exceeding five in number, 
such family is entitled to hold land 
exceeding the ceiling area to the ex- 
tent of one-sixth of the ceiling area 
for each member in excess of five, so 
however that the total holding is not 
to exceed twice the ceiling area, and 
in such a case, in relation to the hold- 
ing of that family, such area shall be 
deemed to be the ceiling area. The 
proviso to Sec. 6 runs as follows: 
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“Provided that for the purpose 
of increasing the: holding of a family 
in excess of the ceiling area as afore- 
said, if any member thereof holds any 
land separately he shall not be regard- 
ed as a member of that family for 
such purpose.” 


10. Section 8 provides. that no 
person, who, on or after the appointed 
day, holds land in excess of the ceil- 


ing area, shall on or after ‘that day- 


transfer or partition any land until 
the land in excess of the ceiling is de- 
termined. Section 9 prohibits any 
person at any time, on or after the ap- 
pointed day, from acquiring by trans- 


fer or partition any land if he already . 


has land in excess of the ceiling area or 
land which together with any other 
land already held by him will exceed in 
the total the ceiling area. Sec. 10 pro- 
vides that if a person after August 4, 
1959 but before the appointed day, 
transfers or partitions any land in 
anticipation of, or in order to avoid or 
defeat the objects of this Act, or if any 
land is transferred or partitioned in 
contravention of section 8 then, in 
calculating the ceiling area of such a 
person the land so transferred or par- 
titioned shall be taken into considera- 
tion and the land exceeding the ceil- 
ing area so calculated shall be deem- 
ed to be in excess of the ceiling area 
for that holding notwithstanding that 
the land remaining with him is not in 
fact in excess of the ceiling area. If 
by reason of such transfer or parti- 
tion the holding of that person is less 
than the area so calculated to be in 
excess of the ceiling area, then all his 
land shall be deemed to be surplus 
land and out of the land so transferr- 
ed or partitioned and in possession of 
the transferee land to the extent of 
such deficiency shall be deemed to be 
surplus. Section 12 then provides that if 
any person (i)hasatany time between 
August 4, 1959 and January 26, 1962 
held, or (ii) on or after January 26, 
1962 acquires, holds or comes into 
possession any land in excess of the 
ceiling area, or (iii) whose land is con- 
verted into any other class of land as 
a result of the expiry of the period 
or the date set out in section 2 (5), or 
(iv) whose land is converted into any 
other class of land in the circumstan- 
ces described in section 11, e.g., as a 
result of irrigation from a source con- 
structed by Government, thereby 
causing his holding to exceed the ceil- 
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ing area, then, he shall furnish 
within the respective periods prescrib- 
ed therein to the relevant Collec- ‘ 
tor a report containing particulars 
of all lands held by him. 
such cases, the Collector has to 
hold an enquiry under S. 18 in respect 
of the matters set out in that section, 
namely, the area of land held by such 
a person on- August 4, 1959, whether 
any acquisition by him between August 
4, 1959 and January 26, 1962 should 
be considered in calculating the ceil- 
ing area, the total area held by him 
on January 26, 1962, whether any 
transfer or partition is made by him 
contrary to section 8, whether any 
land has been acquired or possessed on 
or after January 26, 1962 by transfer 
or partition, whether there has been 
any acquisition on or after January 
26, 1962 by testamentary disposition, 
devolution on death or operation of 
law, the total area held by him on the 
date of enquiry and the area he is en- 
titled to hold ete. At the end of such 
enquiry the Collector has to make the 
declaration in terms of Sec. 21. 

1 The first question which 
emerges for determination is whether 
there was severance of the joint fami- 
ly and a partition in respect of some 
of the lands in 1956 and a completion 
of that partition in 1960 as alleged by 
the appellants. It is true that in sup- 
port of their case of partition partly 
in 1956 and then in 1960, the appel- 
lants relied on (1) the two mutation 
vardhis by Raghunath to the talathis, 
(2) sales of lands which came to the 
shares of and which were allotted to 
certain members of the family, (3) 
market receipts showing sales by such. 
members of the agricultural produce 
of lands, and (4) the affidavits by the 
members of the family and their 
transferees: It is also true that in the 
vardhi (intimation) to the talathi of 
Ranjangaon on April 1, 1960, appellant 
Raghunath recited the fact of the 
partial partition having been made on 
May 1, 1956 and the said affidavits 
also mentioned the fact of the sever- 
ance of status and the fact of the 
members of the family holding there- 
after the family properties as tenants- 
in-common. Both the Deputy Collec- 
tor and the Tribunal, however, arrived 
at a concurrent finding for reasons 
given by both of them after an exa- 
mination of the materials placed before 
them that the appellants’ case of the 
severance of status and partition of 
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the family lands partially in - 1956 
and then in 1960 was not acceptable. 
The question is whether we would be 
justified in an appeal under Art. 136 
in interfering with such a concurrent 
finding of fact. í 


— IR As noted by both tħe au- 
thorities, no partition deed was ad- 
mittedly executed ky the parties 
either in 1956 or in 1960. The only 
documentary proof adduced in sup- 
port of the alleged partition consisted 
of the vardhis, sales of lands, the mar- 
ket receipts for sales of agriculiural 
produce said to be the produce o2 the 
lands allotted to some of the members 
of the family unaccompanied, however, 
with any proof that the sale proceeds 
thereof were appropriated by or ac- 
counted to those members. The var- 
dhis merely intimated the talathis of 
a partition having been made and 
asked for the consequential mutations. 
By themselves they were not regard- 
ed by the authorities as conclusive 
proof of the severance of status or a 
partition by metes and bounds. 


13. It is somewhat strange that 
though the family was said ‘to have 
been disrupted and its severance 
brought about and the members there- 
of were said to hold the rest of the 
lands as tenants-in-common (i) no proof 
was adduced of the division of other 
properties, such as the houses which 
numbered ten, (ii) the shares allotted 
jn 1956 to Laxmibai, the widow of 
_ Narayan, Kashinath alias Madhav and 
Warubai, the widow of Laxman, were 
so unequal as to afford no principle or 
basis for such distrikution, and (iii) 
even in 1960 when tke partition by 
metes and bounds was said to have 
been completed, the inequality in 
shares was not sought to be removed, 
nor was any case of the division of 
the other family properties set up. It 
is true that a consent document was 
produced which ‘purported to give 
Raghunath the authority to sell the 
Jands which were said to have come 
to the shares of the members of the 
family. But that document also would 
be of no avail unless its premise, of 
the partition, was acceptable on its 
own merits. In considering that pre- 
mise, it is important to bear in mind 
that under the alleged partial parti- 
tion of 1956 Laxmibai was allotted 41 
acres, Madhav, adopted by her in or 
about 1954, was allotted 74 acres and 
Warubai, the widow of Laxman was 
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allotted about 64 acres. The rest of 
the lands continued to stand in tħe 
name of Raghunath but in which all 
the members of the family were al- 
leged to have equal shares as tenants- 
in-common. Yet, when in 1960 the 
partition was said to have been com- 
pleted, the remaining lands were divid- 
ed between the wife of Raghunath, 
Madhav and his son and Warubai 
only, and no further lands were allot- 
ted to Laxmibai although in 1956 only 
41 acres were given to her. It is thus 
difficult to comprehend the basis or 
the principle upon which the lands 
were said to have been divided amongst 
the various members of the family. 
But, apart from this circumstance, the 
question is: would Raghunath, who 
admittedly was the Karta of the fami- 
ly and as such held all the lands in 
his name, have agreed to give 41 acres 
of lands to Laxmibai in 1956? Narayan 
we were told, had died in or about 
1920 leaving him surviving as his only 
heir his widow, Laxmibai. As the law 
then stood, Laxmibai would: not have 
been entitled to any share in the joint 
family properties. . Under the Hindu 
Women’s Rights to Property Act, 
XVIII of 1937, a widow governed by 
the Mitakshara school became entitled 
in a joint family property, to the same 
interest as husband, such interest 
being, however, only a Hindu woman’s 
estate. But the Act, by reason of S. 4 
thereof, applied to the property of a 
Hindu dying intestate after the com- 
mencement of the Act. There is noth- 
ing on record to show and it appears 
no effort was ever made to establish 
that notwithstanding Laxmibai’s legal 
disability there was any. agreement 
between the parties whereundér she 
was given 41 acres absolutely in her 
own right over and above 74 acres 
given to Madhav her adopted son. 


14, The absence of any docu- 
ment regarding the alleged severance 
of the family and the partial parti- 
tion in 1956, the inequality of shares 
allotted to some of the members of 
the family both in 1956 and in 1960, 
the absence of any principle or basis 
for such alleged distribution, the sale 
of the whole of the lands said to have 
come to them as a result of the alleged 
partial partition, the emergence for 


- the first time in 1960 through Raghu- 


nath’s said Vardhis and the consent 
deed that each of the four parties 
were to have an equal 1/4th share in 
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the properties remaining after the al- 
leged partial partition, the total ab- 
sence of any reference to the other 
properties such as houses and move- 
ables as subject-matter of the parti- 
tion, the absence of evidence showing 
appropriation of the sale-proceeds by 
the members to whose shares the lands 
sold were said to have come, all these 
factors rendered the appellants case 
of partition first in 1956 and then in 
1960 doubtful. If in consideration of 
these factors the two authorities con- 
currently declined to accept the case 
of partition, we on our part would be 
more than reluctant to interfere and 
upset such a finding. The appellants, 
in our view, accordingly must fail on 
that count. 


15. As already noticed, S. 3 
provides that there shall be imposed 
to the extent and in the manner pro- 
vided hereinafter a ceiling on the hold- 
ing of agricultural land on the com- 
mencement of the Act, ie, on and 
from January 26, 1962. Under S. 4, 
no person can hold land in excess of 
the ceiling area and all land held in 
excess of the ceiling area would be 
surplus land and would be dealt with 
in the manner provided for such sur- 
plus land. Section 5 provides for the 
ceiling area in each of the local areas 
and for each class of land as set 
out in the Schedule. Since a fami- 
ly is included in the definition of 
‘person’, a family which consists of 
five persons would be entitled to the 
ceiling area as laid down in S. 5. 
cases of families having more than 
five members, they would be entitled 
to hold land exceeding the ceiling area 
to the extent of 1/6th of such ceiling 
area for each member in excess of 
five. In such. a case, the ceiling area 
for such a family would be the area 
so calculated. But the proviso to sec- 
tion 6 lays down that if any member 
of such a family holds any land sepa- 
rately, he is not to be. treated as a 
member of that family for the pur- 
pose of increasing the holding of that 
family to the extentas aforesaid ie. 
1/6th of the basic ceiling area. 


16. Having provided thus for 
the fixation of a ceiling area for every 
person and having provided that there 
. shall be imposed on every person a 
ceiling on and from the appointed day, 
the Act by sections 8 and 9 lays down 
that (i) no person who “on or after 
the appointed day” holds excess lands 
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shall, on or after that day, transfer or 
partition any land until the excess 
land held by him is determined, and 
(ii) that no person at any time on and 
after the appointed day shall acquire 
by transfer or partition any land if 
he has land in excess of the ceiling 
area or land which together with any 
other land already held by him would 
exceed in the total the ceiling area. 


17. The scheme of the Act 
seems to be to determine the ceiling 
area of each person (including a fami- 
ly) with reference to’ the appointed 
day. The policy of the Act appears 
to be that on and after the appointed 
day no person in the State should be 
permitted to hold any land in excess 
of the ceiling area as determined 
under the Act and that ceiling area 
would be that which is determined as 
on the appointed day. Therefore, if 
there is a family consisting of per- 
sons exceeding five in number on 
January 26, 1962, the ceiling area for 
that family would be the basie ceiling 
area plus 1/6th thereof per mem- 
ber in excess of the number five. The 
ceiling area so fixed would not be 
liable to fluctuations with the subse- 
quent increase or decrease in the num- 
ber of its members, for, thereis, apart 
from the explicit language of Ss. 
and 4 no provision in the Act provid- 
ing for the redetermination of the ceil- 
ing area of a family on variations in 
the number of its members. The 
argument that every addition or redu- 
ction in the number of the members 
of a family requires redetermination 
of the ceiling area of such a family 
would mean and almost perpetual 
fixation and re-fixation in the ceiling 
area by the Revenue authorities, a 


State of affairs hardly to have been 


contemplated by the legislature. The 
argument would also mean that where 
a surplus area is already determined 
and allotted to the landless persons 
such area would have to be taken 
back and given to a family, the num- 
ber of whose members subsequently 
has augmented by fresh births. 


18. It is true that S. 12 does 
lay down an obligation on a person to 
furnish to the Collector a report con- 
taining particulars of all lands held 
by him if he has held at any time 
after August 4, 1959 but before the 
appointed day or has on or after the 
appointed day acquired or held or has 
come into possession: of any land in 
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excess of the ceiling area as envisag- 
ed Sec. 10 (2) or whose lands are 
converted into any other class of ‘and 
as a result of the expiry of the period 
or date specified in S. 2 (5) or whose 
land is converted into any other class 
for the reasons given in Sec. 11 and the 
Collector then has to hold an enquiry 
and declare his excess land under sec- 
tion 21. But these are the only cases 
contemplated wherethere would have 
to be a re-appraisal of the ceiling <rea, 
otherwise the Act, as aforesaid, visua- 
lises the ceiling area of every person 
with reference to the conditions pre- 
vailing on and the land held by him 
as on the appointed day. Such a con- 
struction appears to be borne out by 
the provisions of sections 3 and 4 as 
also of Ss. 8 and 9 of the Act. This 
is also the view taken by the High 
Court of Bombay on more than one 
occasion. (see State v. Dinkarrao 
Narayanrao Deshmukh, 72 Bom LR 
237=(AIR 1970 Bom 115) also Maruti 
Rao S. Gube Patil v. State, Spl. C. A 
767 of 1968, D/- 18-4-1968 (Bom) (Patil 
and Nain, JJ.) (Unrep.) and also Spe- 
cial C. A. No. 229 of 1968, decided on 
11-7-1969 (Bom). A view contrary to 
that taken. in the abovementioned 
cases was adopted in Civil Application 
No. 1578 of 1969, decided on 16-7-1969 
(Bom) by another Division Bench of 
that High Court. But that does not ap- 
pear to be a correct view as the learn- 
ed Judges there failed to appreziate 
that S. 12 contemplates a limited rum- 
ber of cases where a ceiling area has 
to be refixed by reason of the inter- 
vening events. Except for those cases, 
the scheme of the statute is that a 
ceiling area is to be ascertained with 
reference to the state of affairs exist- 
ing on the appointed day. In this iew, 
the Revenue Tribunal was right in not 
taking into consideration the three 
children born in the family after the 
appointed day while determining the 
ceiling area to which the appelkants’ 
family was entitled to. 

19. As regards the: land pur- 
chased in March 1960 in the name of 
Madhav, the proviso to Sec. 6is clear. 
For the purpose of increasing the hold- 
ing of a family in excess of the ceiling 
area, if a member thereof holds any 
land separately he cannot be regerded 
as a member of that family for such 
purpose. There would be in stch a 
ease two alternatives only. Either 
that land is held to be the separate 
property of Madhav, in which case he 
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cannot be regarded as a member of 
the family for the purpose of S. 6, 
orit is treated as a family property 
although it might have been purchased 
for some reason or the other in 
Madhav’s name. In the latter event, 
though it would be added to the total 
holding of the family, Madhav would 
be regarded as a member of the fami- 
ly and the family being one having 
more than five members, it would be 
entitled to an additional 1/6th of the 
ceiling area so far as Madhav is con- 
cerned. The Tribunal rightly took 
this view and included the additional 
1/6th area, as there was no evidence 
that Madhav. or the family had treat- 
ed the said land as a separate property 
of Madhav. 

20. For the reasons herein- 
above contained the appeal fails. It 
is, therefore, dismissed with costs. 


Appeal dismissed. 


AIR 1971 SUPREME COURT 2143 
(V 58 C 449) 
(From: Patna)}* 
C. A. VAIDIALINGAM AND A. N. 
AY, JJ. 
Nanhu Kahar, Appellant v. The 
State of Bihar, Respondent. 
Criminal Appeal No. 268 of 1968, 
D/- 3-3-1971. 


Penal Code (1860), S. 99 — Where 
serious injuries inflicted on deceased 
were not necessary for protecting pro- 
perty from him and the  indiscrimi- 
nate attack was continued even after 
the deceased fell down and only minor 
injuries were received by the accus- 
ed, it must be held that the right of 
private defence was exceeded. (Para 8) 


M/s. B. P. Singh and D. N. Mishra, 
Advocates, - for Appellant; Mr. U. 
P. Singh, Advocate, for Respondent. 


The following Judgment of the 
Court was delivered by 

RAY, J.: This is an appeal by | spe- 
cial leave from the judgment dated 5 
April, 1968 of the High Court of Patna 
setting aside the order of acquittal 
passed by the Sessions Judge, Chapra 
and convicting Nanhu Kahar under 
section 326 of the Indian Penal Code . 


*(Govt. Appl. No. 28 of 1966, D/- 5-4- 
1968 — Pat.) 
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and sentencing him to undergo rigo- 
rous imprisonment for one year. 
2. There were three accused 


Hikayat Kahar, Shanti Devi and Nanhu - 


Kahar. The alleged occurrence took 
place at about noon on 22 September, 
1964 at a field in village Bikrampur, 
Police Station Marhowra, District Cha- 
pra in Bihar. Nagendra Prasad Singh 
was a co-sharer landlord of the village 
and he was in possession of 27 kathas 
prior to and also subsequent to the 
vesting of the Zamindari inthe State 
of Bihar. Nagendra Singh had grown 
maize and other crops in an area of 
6 kathas in the northern portion of 


the 27 kathas. On the crucial date 


when Nagendra Singh along with ‘his 
labourers went to the plot his brother 
Rajendra Singh also came there. Har- 
vesting of maize was going.on. The 
accused turned up. Hikayat and his 
wife Shanti Devi were armed with 
lathis. Nanhu was armed with a 
sword, Hikayat ordered assault and 
inflicted a lathi blow on the abdomen 
of Nagendra Singh. The blow with 
sword was aimed by Nanhu Kahar at 
the head of Nagendra Singh. Nagen- 
dra Singh warded off the blow with 
the help of his hand. His hand was 
cut. Several other sword blows were 
inflicted and Nagendra’ Singh fell 
down and become unconscious. His 
brother Rajendra Singh went to his 
rescue. He was given some lathi blows 
‘by Hikayat and his wife,and blows 
with sword by Nanhu Kahar. Nagendra 
‘Singh and Rajendra Singh were taken 
to the dispensary. Finding the con- 
dition of Nagendra Singh- serious a 
dying declaration owas recorded. 
Nagendra Singh was sent to Patna 
Medical College Hospital. 


3. The accused were after in- 
vestigation charged with offences 
under sections 307, 37/109, 326/323 and 
34 of the Indian Penal Code. 


4. The defence was that the 
Tand was in possession of the accused 
from long before the date of occur- 
rence and the crops were sown by 
the accused. Nagendra Singh and his 
brother Rajendra Singh came to the 
field along with & 


raised by Hikayat and Nanhu assault 
was ordered by Nagendra Singh. 
There was infliction of blow on the 
head of Hikayat: by Rajendra Singh. 
Another blow was inflicted upon Hik- 
ayat by one Rameshwar Singh. Hik« 


other persons . 
because of enmity. On protest being ` 
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ayat fled away. Hikayat was an old 
person. His wife Shanti was about 60 
years old. The house of Hikayat was 
set on fire and three of his houses 
were burnt. 

5. The Sessions Judge acquit- 
ted the accused. 

The High Court found on 
the evidence that a number of sword 
injuries on Nagendra Singh and some 
on Rajendra Singh were inflicted by 
Nanhu Kahar son of Hikayat. 


7. The High Court found that 
the house of the accused stood adja- 
cent to’ the north of ` the maize field 
of Nagendra Singh. ‘Nagendra Singh 
asserted his possession of the maize 
field with respect to 27 kathas in the 
year 1963. Accused No. 1 relied on 
written statement filed in Title Suit 


‘No. 133 of 1960 in which the accused 


claimed to be in possession of the self 
same land. The High Court found that 
dispute was going on with regard to 
the plot of land before the date of oc- 
currence between Nagendra Singh and 


. the accused. The High Court found 


that it was not possible on the mate- 
tials on record to come to a definite 
conclusion that the land was actual- 
ly in possession of Nagendra Singh or 
that he had grown the maize crop. 
Therefore, the High Court held that 
the accused had a right of private de- 
fence when they found that their 
maize crop was being cut away. 


8. In that view of the matter| 
the only question is whether the right 
of private defence was exceeded. The 
injuries sustained by the accused were 
minor -injuries.. There was nothing 
to show that infliction of serious in- 
juries on Nagendra Singh and Rajen- 
dra Singh was necessary in defence of 
property or defence of person. There 
was evidence of Nagendra Singh him- 
self that some of the sword blows 
were inflicted on him even after he fell 
down on getting the blows. That was 
not challenged in cross-examination. 

9. -The High Court held that 
the right of private defence was 
exceeded and convicted the appellant. 
We do not see any reason to interfere 
with this conviction, There is no. 
merit in this appeal. The appeal fails 
and is dismissed. - ; 

ma ` Appeal dismissed. 
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(From Calcutta: AIR 1968 Cal 19) 
K, S. HEGDE AND A. N. GROVER, 
JJ. 


The Kedarnath Jute Mfg. Co. 
Ltd., Appellant v. The Commissioner 
of Income Tax, (Central), Calcutta, 
Respondent. 


Civil Appeal No. 1899 of 1967, D/- 


17-8-1971. 

- Income-tax Act (1922), S. 10 (2) 
{xv) — Business expenditure — The 
amount- of sales tax paid or payable 
by the assessee . is an pendik 
within meaning of S. 19 (2) (xv) — 
assessee maintaining accounts on tins 
cantile system is entitled to claim de- 
duction of the unpaid amount of sales 
tax, which he was liable under the 
law to pay during the relevant ac- 
counting year,. even though he has 
taken proceedings before higher autho- 
rities for getting the amount redrced. 
(X-Ref: S. 10 (1)). AIR 1968 Caf 15 
Reversed: (1970) 75 ITR 507 (Ca) & 
{1963) 50 ITR 495 (Mad), Rel. on. 

(Paras 4, 6, 7, 8) 
The fact that the assessee ‘tailed 
to debit the liability of sales tax in 
his books of accounts will not d=bar 
him from claiming the same as deduc- 
tion under Section 10 (1) or under 
S. 10 (2) (xv). Whether the assessee 
is entitled to a particular deduction or 
not will depend on the provisions of 
law relating thereto and not on the 
view which the assessee might take of 
his rights nor can the existence orab- 
sence of entries in the books of account 
be decisive or conclusive in the metter. 
Under the provisions of the Salas Tax 
Statutes, the liability to pay the tax 
is not dependent upon ` assessmert or 
demand but is an obligation to pay 
the tax. (Paras 6 and 8) 
Cases Referred: Chronological Faras 
(1970) 75 ITR 507 = 25 STC 243 

(Cal), Commr. of I. T.. West 

Bengal v. Royal Boot House - 6 
(1963) 50 ITR 495 (Mad), Pope 

The King Match Factory v. 
_Commr. of Income Tax, Madras 7 


M/s. G. C. Sharma, V. Kumsaria, 
B. R. Diwan and . Mukherjee, 
Advocates, for Appellant; Mr. Jaga- 
dish Swarup, Solicitor-General of 
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K. Jute Mfg. Co. v. L-T. Ccmmr., Calcutta 


[Prs. 1-3] S. C. 2145 


The following Judgment of the 
Court was delivered by 


GROVER, J.:— This is an appeal 
by special leave from the judgment of 
the Calcutta High Court in an In- 
come-tax Reference. 


2. The assessee who is the ap- 
pellant is a public limited company 
doing the business of jute and manu- 
facturing of jute goods. The method 
of accounting followed by the asses- 
see is the mercantile system. During 
the assessment year. 1955-56 (the pre- 


. vious year ended on 31st December, 


1954), the assessee claimed a deduction 
of Rs. 1,49,776/- on account of sales 
tax determined to be payable by the 
saies tax authorities on the sales made 
by the assessee during the aforesaid 
previous year. The sequence of dates 
may be mentioned. The income tax 
return was filed on 13th Janu- 
ary, 1956. The demand notice was 
served by the sales tax authorities on 
the 21st November, 1957. On 9th 
November, 1959, the assessee filed a 
revised return claiming the aforesaid 
deduction. The assessee had taken the 
order. by which the demand for such 
tax had been created to the higher 
departmental authorities, as it was 
contesting its liability to the extent 
that had been determined. The Income 
Tax Officer, however, completed the 
assessment on llth March, 1960 be- 
fore any final decision was given in 
the proceedings relating to the assess- 
ment of sales tax. According to the 
Income Tax Officer, the assessee was 
not entitled to claim the deduction of 
the aforesaid amount of sales tax 
inasmuch as it had denied its liabi- 
lity to pay that amount and had made 
no provisions in its books with regard 
to the payment of that emount. The 
Appellate Assistant Commissioner con- 
firmed the order of the Income-tax 
Officer. The Appellate Tribunal dis- 
missed the appeal of the assessee. The 
following question of law was referred 
by the Tribunal for the opinion of the 


` High Court:— 


“Whether on the facts and in the 
circumstances of the case, amount of 
Rs. 1,49,776/- which was claimed by 
the assessee as a deduction on account 
of sales tax was deductible as a busi- 
ness expense?” 


3. ° The High Court was of the 
opinion that unpaid and disputed sales 
tax liability could not form the basis 
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of a claim for deduction for the pur- 
poses of income tax. The reasoning 
of the High Court mainly was that for 
the purpose of claiming a deduction 
under S. 10 (2) (xv) of the Income Tax 
Act, 1922 (hereinafter called the Act), 
mere legal liability was not enough. 
There had to be an expenditure in the 
first place and it must be laid out or 
expended wholly and exclusively for 
the purpose of such business. The 
High Court further held that unpaid 
and disputed sales tax could not be 
validly deducted in the computation 
of business income even under S. 10 
(1) of the Act.. 


4. It has been submitted on 
behalf of the assessee that sales tax 
paid or unpaid would be admissible 
deduction under S. 10 (2) (xv} as well 
as under S. 10 (1). It is pointed out 
that if the method of accounting adop- 
ted by the assessee is cash system, it 
would qualify for deduction only in 
the year in which it has been actual- 
ly paid. If the method of accounting 
is mercantile system, then the deduc- 
tion will be permissible in the year 
to which the liability relates irrespec- 
tive of the point of time when the 
liability has actually been discharged. 
Section 10 (5) provides that in sub-sec- 
tion (2) “paid? means actually paid or 
incurred according to the method of 
accounting upon the basis of which 
the profits or gains are computed 
under the section. The argument pro- 
ceeds that in order, therefore, that 
sales tax may quality for deduction 
under S. 10 (2) (xv), it has to be in the 
nature of an ‘expenditure’ which has 
either been actually paid during the 
year of account or for the payment of 
which, the liability has been incurred 
in the accounting year, according as 
the method of accounting followed by 
the assessee is cash system or mercan- 
tile system. It is indisputable that 
the amount of sales tax paid or pay- 
able by the assessee is an ‘expendi- 
ture’ within the meaning of S. 10 (2) 
(xv). The amount in question was 
thus a kind of expenditure about which 
there can be no doubt that it had been 
laid out or expended wholly or exclu- 
sively for the purpose of business 
carried on by the assessee. 


5. The submission on behalf of 
the assessee in the alternative is that 
apart from valid deductibility of sales 
tax as an expenditure under S. 10 (2) 
(xv) of the Act, it is a permissible de- 
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duction even under S. 10 (1). The 
profits of a business which are to be 
assessed to tax must be real profits 


-and they have to be ascertained on 


ordinary principles of commercial 
trading and commercial accounting. 
Where an assessee is under a liability 
or is bound to make certain payment 
from the gross receipts, the profits and 
gains can only be the net amount 
after such. an amount is deducted 
from the gross profits or receipts. 


6. In Commissioner of Income- 
tax, West Bengal v. Royal Boot House, 
(1970) 75 ITR 507 (Cal) it was held 
that where the assessee followed the 
mercantile system of accounting and, 
without disputing the liability to pay 
the sales tax, had made a provision for 
its: payment in its account even though 
he had not actually paid the tax over 
to the authorities, the assessee was en- 
titled to deduction in respect of the 
provision for sales tax from his in- 
come under S. 10 (2) (xv) of the Act. 
It was pointed out that under the pro- 
visions of the Sales Tax Statutes, the 
liability to pay the tax was not de- 
pendent upon assessment or demand 
but was an obligation to pay the tax 
either annually, quarterly or monthly. 
as the case might be. This case was 
and has been sought to be distinguish- 
ed by the Revenue on the ground that 
the liability to pay the sales tax had 
not been disputed and the assessee had 
made a provision for its payment in 
its account. As will be presently seen 
this distinction is without substance 
awe does not affect the true legal posi- 

on. 


7. Now under all sales tax 
laws including the statute with which 
we are concerned, the moment a 
dealer makes either purchases or sales 
which are subject to taxation, the ob- 
ligation to pay the tax arises and tax- 
ability is attracted. Although that 
liability cannot be enforced till the 
quantification is effected by assess- 
ment - proceedings, the lability 
for payment of tax is independent of 
the assessment. It is significant that 
in the present case, the liability had 
even been quantified and a demand 
had been createdin the sum of Rupees 
1,49,776/- by means of the notice dated 
21st November, 1957 during the pen- 
dency of the assessment proceedings 
before the Income Tax Officer and be- 
fore the finalisation of the assessment. 
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It is not possible to ccmprehend how 
the liability would cease to be ome be- 
cause the assessee had taken proceed- 
ings before higher authorities for zet- 
ting it reduced or wiped out so losg as 
the contention of the assessee did not 
prevail with regard to the quantum of 
liability ete. An assessee that follows 
the mercantile system of accounting is 
entitled to deduct from the profits and 
gains of the business such liab_lity 
which had accrued during the period 
for which the profits and gains were 
being computed. It can again roz be 
disputed that the liability to payment 
of sales tax had accrued during the 
year of assessment even though it had 
to be discharged at a future date. In 
Pope the King Match Factory v. Com- 
missioner of Incoms-tax, Madras, 
(1963) 50 ITR 495 (Mad) a demand 
for excise duty was served on the as- 
sessee and though he was objecting to 
it and seeking to get the order of the 
Collector of Excise reversed, he debit- 
ed that amount in his accounts on the 
last day of his accounting year and 
claimed that amount as a deduczible 
allowance on the ground that he was 
keeping his accounts on the mercan- 
tile basis. The Madras High Court 
had no difficulty in holding that the 
assessee had incurred an enforceable 
legal liability on and from the date 
on which he received the Collector’s 
demand for payment and that his en- 
deavour to get out of that liability by 
preferring appeals could not in any 
way detract from or retard the effi- 
cacy of the liability which had seen 
imposed upon him by the competent 
excise authority. In our judgment, 
the above decision lays down the law 
correctly. 


8. The main contention of the 
learned Solicitor General is that the 
assessee failed to debi: the liability in 
its books of accounts and, therefore, it 
was debarred from claiming thé same 
as deduction either under Section 10 
(1) or under S. 10 (2) (xv) of the Act. 
We are wholly unable to appreciate 
the suggestion that if an assessee 
under some misapprehension or mis- 
take fails to make an entry in the 
books of account and although under 
the law, a deduction must be allcwed 
by the Income Tax Officer, the asses- 
see will lose the righ: of claiming or 
will be debarred from being allowed 
that deduction. Whether the assessee 
is entitled to a particular deductian or 
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not will depend on the provision of 
law relating thereto and not on the 
view which the assessee might take of 
his rights nor can the existence or 
absence of entries in the books of ac- 
count be decisive or conclusive in the 
matter. The assessee who was main- 
taining accounts on the mercantile 
system was fully jutified in claiming 
deduction of the sum of Rs. 1,49,776/- 
being the amount of sales tax which it 
was liable under the law to pay during 
the relevant accounting year. It may! 
be added that the liability remained in-! 
tact even after the assessee had taken ` 
appeals to higher authorities or Courts 
which failed. The appeal is conse- 
quently allowed and the judgment of 
the High Court is set aside. The 
question which was referred is ans- 
wered in favour of the assessee and 
against the Revenue. The assessee 
will be entitled to costs in this Court 
and in the High Court. 


Appeal allowed. 


AIR 1971 SUPREME COURT 2147 
(V 58 C 451) 


(From: Allahabed)* 


S. M. SIKRI C. J., A. N. RAY AND 
D. G. PALEKAR, JJ. 

‘Municipal Board, Karnauj, Appel- 
lant v. The State of U. P. and others, 
Respondents. 

Civil Appeal No. 42 of 1968, D/- 
12-8-1971. 

Municipalities — U. P. Municipali- 
ties Act (2 of 1916), S. 34 (1-B) — 
Power of State Government to prohi- 
bit-execution of Board’s order — Even 
though State Government is satisfied 
that order of dismissal of certain 
sweepers as passed by Executive OS- 
cer of a Municipal Board is prejndi- 
cial to public interest, it has no power 
to set aside or cancel that order under 
the cover of purporting “to prohibit 
the execution or further execution of 
that order” under S. 34 (1-B): 1966 
All LJ 499, Approved. Decision in Spl. 
Appeal No. 457 of 1967, D/- 21-7- 
1967 (All), Reversed. (Para 6) 


_ All that could be done under Sec- 
tion 34 (1-B) is to prohibit the execu- 
tion or further execution of the 


*(Spl. Appeal No. 457 of 1967, D/- 21- 
7-1967 — All). 
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resolution or order, or the doing or 
continuance by any person of any act 
in pursuance of or under cover of 
such resolution or order. Where the 
resolution or order does not require 
any acts to be peformed or steps to be 
taken for the execution or further exe- 
cution of the resolution or order of 
‘ the Board or of its Officer, there is 
really nothing to prohibit. Sub-sec- 
tion (1-B) read with sub-sec. (4) does 
not apply to any resolution or order 
which exhausts itself after it is passed 
or made. The aforesaid order of dis- 
missal of sweepers is self operative 
and nothing remains for execution or 
further execution which can be prohi- 
bited by the State Government under 
S. 34 (1-B). (Para 6) 


Cases Referred: Chronological Paras 


(1966) 1966 All LJ 499, Shujaat 
Ullah Khan v. State of U. P: 6 


M/s. J. P. Goyal and G. N. Wan- 
too, Advocates, for Appellant; Mr. 
O. P. Rana, Advocate (for Nos. 1 and 
2) and M/s. H. K. Puri and S. K 


' Dhingra Advocates (for Nos. 3, 9, 13, 


16, 25, 26, 31 to 35, 38, 39, 42 to 50, 
53 to 56, 58, 59, 60 to 62, 65 to 67, 69 
to 71, 73 and 76), for Respondents. 


The Judgment of the Court was 
delivered by 


PALEKAR, J.:— This appeal by 
special leave against the decision of 
the appellate Bench of the Allahabad 
High Court involves the question of 
the legality and validity of an order 
dated 12th May, 1965 passed by the 
State Government purporting to act 
under Section 34 (1-B) of the Uttar 
Pradesh Municipalities Act, 
(hereinafter referred to as “the Act’). 
The impugned order is as follows:— 


“U, P. Government 

Department of Municipal Board, 
Serial No. 1725. GI IIP 1964/64 
12-5~65. : 


NOTIFICATION 


The then Executive Officer of 
Municipal Board, Kannauj dismissed 74 
sweepers of Municipal Board Kannauj 
from 9th April, 1964 under Section 76 
of U. P. Municipalities Act, 1916. 


The dismissal of the above 
sweepers was illegal and improper be- 
cause the procedure prescribed in R. 5 
ofthe Uttar Pradesh Municipal Karam- 
chari (Janch, Dand Tatha Seva Sampati) 
Niyamawali (U. P. Municipal Boards 


1916 - 


A.L R. 
Servants (Enquiry, Punishment and 
Termination of Service Rules) was not 
followed and they were not given any 
opportunity of being heard and the opi- 
nion of the State Government is that 
the above order of 9th April, 1964 by 
the present Executive Officer Munici- 
pal Board Kannauj is adverse to pub- 
lic interest and the order has been 
made by seriously defying the rules 
of Uttar Pradesh Municipal Karamchari 
Janch, Dandtatha Seva Sampati Niya- 
mawali (U. P. Municipal Boards Ser- 
vants (Enquiry, Punishment and Ter- 
mination of Service, Rules). 


i So, the Governor of Uttar Pra- 
desh in exercise of his power under 
Section 34 sub-section (1-B) of the 
U. P. Municipalities Act, 1916 (U. P. 
Act No. 2 of .1916) prohibits the execu- 
tion of the above order of 9th April 
1964 and any act done by any person 
in pursuance of that order and the 
continuance of that order. 


By order 


Pran Nath Kapoor 
Secretary.” 


This order was challenged ina 
writ petition before the High Court by 
the Municipal Board, Kannauj as being 
illegal and invalid on several grounds. 


2. The substance of the alle- 
gations in the petition by the Munici- 
pal Board was that, on account of cer- 
tain disputes between the Board and 
the sweeper-employees of the Board, 
there was a sudden strike by the 
latter on 7th April, 1964. As many as 

sweepers. struck work without 
notice. By reason of the strike,. in- 
sanitary conditions developed in the 
town endangering public health. The 
Board had, therefore, to act quickly 
as in an emergency to recruit sweepers 
to do the job; but it was difficult. to 
recruit new men unless continuous 
employment was given to them and, 
hence, on 8th April, 1964, the Board 
arranged to have it announced by beat 
of drum in the town that, unless the 
striking employees resumed duties by 
the evening of 9th April 1964, they were 
liable to be dismissed. The strikers 
did not join duties by the evening of 
9th April, 1964 and, therefore, the 
Executive Officer of the Board dismiss- 
ed the 74 strikers who were made 
parties to the petition. It was admitt- 
ed that the procedure laid down by 
Rule 5 (1) of the Uttar Pradesh Muni- 
cipal Boards Servants (Enquiry, 
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Punishment and Termination of Ser- 
vice) Rules (hereinafter referred to as 
“the Rules”) was not adopted before 
taking disciplinary action by way of 
dismissal: but the Board justified its 
action by reference to the proviso to 
Rule 5 (1) which stated that the oro- 
visions of Rule 5 (1) shall not 
apply where the person concerned had 
absconded and where, for reasons to 
be recorded in writing, it was im- 
practicable to communicate with nim. 
After the dismissal of the 74 em- 
ployees on 9th April, 1964 some of the 
employees appealed agzinst the order of 
dismissal and most of them were trein- 
‘stated. The others did not appeal and, 
therefore, the order of dismissal stood 
in their case. New recruits were ap- 
pointed in their place. Later, i.e., more 
than a year after the order of dismis- 
sal, the State Government, purport- 
ing to act under Section 34 (L-E) of 
the Act, passed the above order prohi- 
biting the execution ov further execu- 
tion of the order of dismissal passed by 
the Executive Officer. It was contended 
that no such order under Sectioa 34 
(1-B) of the Act could be validly made 

by the State Government. 
- ; The State Government, 
which was respondent No. 1 tc the 
petition, supported its order and con- 
tended that the order had been pass- 
ed in the public interest as, in its opi- 
nion, the order of the Executive Offi- 
cer was illegal and arbitrary and had 
the effect of throwing a large bocy of 
employees out of employment meking 
them suffer privation and misery on 
account of the continuing operation of 
the order which was illegally passed. 
The employee-respondents, on the 
other hand, denied the more substan- 
tial allegations in the petition. They 
alleged that, as a matter of fact the 
employees had not gone on strike and, 
therefore, there was no questicn of 
their abstaining fram doing their 
duties either on the 7th, 8th oz the 
9th of April, 1964. There wes no 
question also of any insanitary condi- 
tions developing in the town and zhere 
was no good reason at all for passing 
an order of dismissal of all the em- 
ployees in a body. They further al- 
leged that the order had been passed 
out of sheer spite in order to zeach 
them a lesson. 

4, The High Court did not, 
obviously, ‘undertake an inquiry into 
the disputed facts. What was, how- 
ever, relevant for its decision was 
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whether, ‘in case the State Govern- 
ment honestly formed the opinion 
that the order of the Executive Officer 


` was prejudicial to the public interest 


or was in flagrant breach of a provi- 
sion of any law—inthis case, R. 5 (1) 
of the Rules, -the order prohibiting the 
execution or further execution of the 
order would be valid. The learned 
Single Judge, who considered the peti- 
tion in the first instance, and the Ap- 
pellate Bench held that it was open to 
the State Government, on its own 
inquiry, to form the opinion that the 
order passed by the Executive Officer 
dismissing a large body of employees 


‘was against public interest and in vio- 


lation of the law in force and, conse- 
quently, the order passed by the State 
Government under S. 34 (1-B) of the 
Act was a valid order. On that view 
of the matter, the Board’s petition was 
dismissed by the High Court and, 
hence, the present appeal. 


5. The only point of substance 
urged by the Board before this Court 
was that the provisions of Sec. 34 
(1-B) of the Act were incapable of 
application to an order of dismissal. 
The contention was that, when an 
order of dismissal is passed, the order 
operates by its own force and no 
further steps are necessary to imple- 
ment such an order. It was submitt- 
ed that the sub-section applied only to 
those cases where the resolution of the 
Board or order required some steps to 
be taken to effectuate the resolution or 
the order and not when the resolution 
or order was effective by its own 
force. In other words, where on the 


passing of the resolution or order it 


exhausted itself, the State Government 
could hardly “prohibit the execution 
or further execution” of that resolu- 
tion or order; and, therefore, where 
the State Government interfered by 
prohibiting the execution or further 
execution of the resolution or order; 
it really intended to cancel or set aside 
the resolution or order which, in the 
submission of the petitioner, was be- 
yond the powers of the State Govern- 
ment, It appears to us that there is 
considerable force in this submission. 


6. Section 34 is in. that part 
of Chapter II of the Act which deals 
with the subject “Control of Board”. 
The marginal note to the section is 
“Power of the State Government or 
the Prescribed Authority or the Disa 
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trict Magistrate to prohibit execution of 
or further execution of resolution or 
order of the Board.” Sub-sections (1) 
and (1-A) deal with the powers of the 
Prescribed Authority and the District 
Magistrate in this respect. Sub-sec- 
tion (1-B) deals with the powers of the 
State Government and is as follows:- 
“(1-B). The State Government 
may, of its own motion or on report 
or complaint received by order prohi- 
bit the execution or further execution 
of a resolution or order passed or 
made under this or any other enact- 
ment by a board or a committee of a 
board or a joint committee or any offi- 
cer or servant of a board or of a joint 
committee, if in its opinion such resolu- 
tion or order is prejudicial to the pub- 
lic interest, or has been passed or 


made in abuse of powers or in fla- 
grant breach of any provision of any 
law for the time being in force, and 


may prohibit the doing or continuance 
by any person of any act in pursuance 
of or under cover of such resolution or 
order.” 

It should be noted that the words 
underlined above were inserted by an 
amendment which came into force on 
30th November, 1964, that is to say, 
much after the order of dismissal by 
the Executive Officer had been passed, 
though before the order of the State 
Government dated 12th May,- 1965. 
Before the amendment, the State Gov- 
ernment could pass the order of pro- 
hibition of execution only when, in its 
opinion, the resolution or order was 
prejudicial to the public interest; but, 
after the amendment, such. an order 
could also be made by the State Gov- 
ernment if, in its opinion, the resolu- 
tion or order was made in abuse of 
powers or in flagrant breach of any 
provision of any law for the time be- 
ing in force. It was contended on be- 
half of the Board that it was not com- 
petent for the State Government in 
this case to make the order on the 
ground that the order of dismissal 
was in flagrant breach of a provision 
of the law for the time being in force. 
But that point is only of academic 
interest, because the order itself shows 
that it had been passed also on the 
ground that the order of dismissal was 
prejudicial to the public interest. We 
assume, therefore, that the State Gov- 
ernment was satisfied that the order 
of dismissal passed by the Executive 


Officer was prejudicial to the public: 
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interest. The question, however, is 
whether, after the order of dismissal 
had been passed on the 9th April, 
1964, the State Government had the 
power virtually to set aside or cancel 
the order under the cover of purport- 
ing “to prohibit the execution or fur- 
ther execution of that order.” In our 
opinion, that sub-section does not 
clothe the State Government with such 
a power. The resolution of the Board 
or the order of a duly authorised offi- 
cer of the Board is not liable to be 
cancelled or set aside under this sec- 
tion. All that could be done under it 
is to prohibit the execution or further 
execution of the resolution or order,|’ 
or the doing or continuance by any 
person of any act in pursuance of or 
under cover of such. resolution or 
order. Where the resolution or order 
does not require any acts to be per- 
formed or steps to be taken for the 
execution or further execution of the 
resolution or order of the Board or of 
its Officer, as in the present case, 
there is really nothing to prohibit. It 
was contended on behalf of the State 
that, when the State Government was - 
empowered to order prohibition of the 
execution of the resolution or order, 
it was virtually empowered to set aside 
or cancel the order and, in support of 
this view, a reference was made to 
sub-section (4) of that section which 
provides that it shall be the duty of 
the Board, if so required by the autho- 
rity making the order under sub-sec- 
tion (1-B) to take any action which it 
would have been entitled to take, if 
the resolution or order had never been 
made or passed, and which is necessary 
for preventing any person from doing 
or continuing to do anything in pur- 
suance of the resolution or order. If 
the object of the provision was to 
clothe the State Government with the 
power to cancel or set aside the 
resolution of the Board or order, it 
would have simply said so without 
resorting to the circumlocution “pro- 
hibit the execution or further execu- 
tion of the resolution or order.” We 
do not, therefore, think that sub-sec- 
tion (1-B) read with sule-s. (4) applies 
to any resolution or order which ex- 
hausts itself after it is passed or made. 
That is the view taken by a learned 
Judge of the Allahabad High Court. 
in Shujaat Ullah Khan v.. State of 
U. P., 1966 All LJ 499. In that case, 
a resolution was passed by the Board 
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exonerating Shujaat Ullah Khan, who 
was the Executive Officer of the 
Board, from certain charges that had 
been framed against him. The State 
Government, thereupon, purporting to 
act under Section 34 (1-B) of the Act, 
quashed the Board’s resolution on the 
ground that it was illegal, not having 
been passed by 2/3rds of the mem- 
bers constituting the Board and was 
_otherwise prejudicial to the public in- 
terest. This order of the State Gov- 
ernment was challenged: by Shujaat 
Ullah Khan on several grounds, ore of 
them being that no order under Sec- 
tion 34 (1-B) could be passed, because 
the resolution of the Board had been 
fully implemented ard nothing re- 
mained to be executed in respect 
thereof. This contention was accept- 
ed by the learned Judge who observed 
as follows:— 


“It is clear that the only crder 
that can be passed by the State ‘Sov- 
ernment under this sub-section is a 
prohibitory order to prevent some- 
thing being done in the future. It is 
not open to the Government, aeting 
under this sub-section. to give any 
positive direction such as has been 
given in the present case, where the 
Government. has ordered the Board to 
reconsider its report end to make a 
further enquiry and take a fresh de- 


cision. The resolution passed by the 
Board, exonerating the Executive 
Officer and dropping the charges 


against him, exhausted itself as soon 
as it was passed, for the charges were 
straightway dropped and the Execu- 
tive Officer stood exonerated. ‘There 
remained nothing to be done ir. the 
future and there was nothing lef: for 
execution or further execution that 
could be prohibited by the State Sov- 
ernment under Section 34 (1-B).” 

In our opinion, that reasoning equally 
applies to the present case. The order 
of dismissal was self-operative and 
nothing remained for execution or 
further execution which could be pro- 
hibited by. the State Government 
under that section, On that ground 
alone, the order passed by the State 
Government will have to be set aside. 


T. It was next contended on 
behalf of the employee-respondents 
that there was really no effective 
order of dismissal, because that order 
had not been communicated to the 
employees. We asked the learned 
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counsel whether this contention was 
taken earlier either in the reply filed 
by them to the petition or in the argu- 
ments before the High Court. He was 
not able to show that this had been 
done. On the other hand, reference 
was made by the learned counsel for 
the petitioner to an order passed by 
the Executive Officer on 9th April, 
1964, for communication of the order 
of dismissal to the sweepers and also 
to the letter dated 8th May, 1965 
written by the President of the Board 
to the District Magistrate which is ap- 
pended to the petition as Annexure ‘C’. 
This letter says that the orders of dis- 
missal had been communicated to the 
Sweepers on 10th April, 1964. More- 
over, we have on record a letter 
written by and on behalf of the swee- 
pers to the Secretary, Local Self Gov- 
ernment Department, U. P., which 
clearly goes to show that the swee- 
pers had come to know that they had 
been dismissed from service. This 
letter was received in the office of the 
Secretariat on 21st April, 1964 which 


only shows that the sweepers must 
have been communicated the order 
of dismissal much earlier. We also 


know that many sweepers had filed 
appeals. In any case, since the con- 
tention is put forward for the first 
time now in this Court and involves 
consideration of facts, if cannot be 
permitted to be raised. 

8. In the result, the appeal is 
allowed and the order of the State 
Government dated 12th May, 1965 is 
quashed. There shall be no order as 
to costs. 

Appeal allowed. 
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be had to Government files to dis- 
cover any remark amounting to 
stigma, ' 


_ In ascertaining whether the order 
of compulsory retirement is one of 
punishment it.has to be ascertained 
whether in the order of compulsory 
retirement there was any element of 
charge or stigma or imputation or 
any implication of misbehaviour or 
incapacity against the ofñcer concern- 
ed. Secondly, the order for compul- 
sory retirement will be indicative of 
punishment or penalty if the order 
will involve loss of benefits already 
earned. Thirdly, as order for com- 
pulsory retirement on the completion 
of 25 years of service or an order of 
compulsory retirement made in the 
public interest to dispense with fur- 
ther service will not amount to an 
order for dismissal or removal as 
there is no element of punishment. 
Fourthly an order of compulsory re- 
tirement will not be held .to be an 
order in the nature of punishment or 
penalty on the ground that there is 
possibility of loss of future prospects, 
namely, that the officer will not get 
his pay till he attains 
superannuation, or will not get an en- 
hanced pension for not being allowed 
to remain a few years in service and 
being compulsorily retired. l 

(Para 14) 


Where there are no words in the 
order of compulsory retirement which 
throw any stigma, there should not be 
any inquiry into Government files to 
discover whether any remark amount- 
ing to stigma could be found in the 
files. The reason is that it is the 
order of compulsory retirement which 
alone is for examination. If the order 
itself does not contain any imputation 
or charge against the officer the fact 
that “considerations of misconduct or 
misbehaviour weighed with the Gov- 
ernment in coming to its- conclusion 
to retire him compulsorily does not 
amount to any imputation or charge 
against the officer”. Where the autho- 
rities can make an order of compul- 
sory retirement for any reason and no 
reason is mentioned in the order it 
cannot be predicated that the order of 
compulsory retirement has an inherent 
stigma in the order. Unless it is esta- 
blished from the order of compulsory 
retirement itself that a charge or im- 
putation against the officer is made 
- the condition of the exercise of that 
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power or that by the order the officer 
is losing benefits already earned, the 
order of retirement cannot be said to 
be one for dismissal or removal in the 
nature of penalty or punishment. Case 
law discussed. (Paras 19, 20) 


Case Referred: Chronological Paras 


(1967) AIR 1967 SC 1264 (V 54) 
‘= (1967) 2 SCR 496, I. N. Sak- 
sena v. State of Madh-Pra 13, 
17, 18, 19 
(1967) AIR 1967 SC 1260 (V 54) 
= (1967) 2 SCR 333, State of 
U. P. v. Madan Mohan Nagar 


(1964) AIR 1964 SC 449 (V 51) 
= 1964 SCD 75, Jagdish Mitter ; 
v. Union of India 18 
(1960) AIR 1960 SC 1305 (V 47) 
= (1961) 1 SCR 88, Dalip 
Singh v. State of Punjab 13, 19 
(1957) AIR 1957 SC 892 (V 44) 
= 1958 SCR 571, State of Bom- 
bay v. Saubhagchand M. Doshi 18 
(1954) AIR 1954 SC 369 (V 41) 
= (1955) 1 SCR 26, mnyama v. 
State of U. P. 13, 18 


Dr. L. M. Singhvi, Senior Advo- 
cate, (Mr. O. P. Rana, Advocate with 
him), for Appellant; R. N. Sharma, 
Senior Advocate, (M/s. N. N. Sharma, 
and C. P. Lal, Advocates with him), 
for Respondent. 


The following Judgment of the 
Court was delivered by 

RAY, J.:— This appeal is by 
special leave against the judgment 
dated 20 September, 1968 of the High 
Court of Judicature at Allahabad dis- 
missing the appeal preferred by the 
State of Uttar Pradesh against the de- 
cree passed by the Court of Civil and 
Sessions Judge in.favour of the plain- 
tiff-respondent declaring that the order 
of removal of the plaintiff-respondent 
from service is void and is illegal and 
the plaintiff-respondent should be 
deemed to be still in service. 


2. The only question for con- 
sideration in this appeal is whether 
the order of compulsory retirement of 
the plaintiff-respondent was one of 
punishment. 


3. The High Court came to the 
conclusion that the order of compul- 
sory retirement dated 28 March, 1962 
and the letter dated 16 March, 1962 
referred to in the order of compulsory 
retirement and the memorandum 
dated 14 February, 1962 referred to in 
the letter dated 16 March 1962 when 
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read together established that ‘the 
order of compulsory retirement was to. 
punish the plaintiff-respondent. 

4. The order dated 28 Mercli. 
1962 was as follows:— 

“As per orders contained 


3-62 the compulsory retirement of 
H. C./22 C. P. Shyam Lal is sanction- 
S He is retired compulsorily w.e.f, 
-4-§2...... 


5. The letter dated 16 Marchi, 
1962 was as follows:— 


“U. P. POLICE HEAD QUAR- 
TERS, ALLAHABAD-1 


p IV-780-60, dated 16 March, 1962 
o 

The Supdt. of Police, 

Mathura. 


Subject: Compulsory 
of Head Constable Sri 


retirement 
Shyam Lal 


Sharma of. the Mathura Diszrict 
Police. : 
Reference: Your No. P-99 dated 


Feb. 14, 1962. Your proposal for the 

compulsory retirement of Head Cons- 

table Sri Shyam Lal Sharma is ap- 

proved. He should >e retired com- 

pulsorily forthwith and granted four 
(Contd. on Col. 2 


P. H. Q. (IV) For n. a 
May be sanctioned 

four months leave 
preparatory to compuls 
sory re- 

tirement. 


4. It is therefore requested that 
necessary remarks may kindly be re- 
corded on the proposal and his case be 
forwarded to P.H.Q. for issuing 
orders for his compu_sory retirement 
w. e. f. 1-4-1962.” 

7. The High Court held that 
reading the three, documents together 
“there cannot be any escape “rom 
holding that the order of compulsory 
retirement was to punish the placntiff 
and nothing else.” The ` High Court 
read the proposal datad 14 February, 
1962 in this language. “recommended 


for compulsory retirement on prcpor- 


tionate pension w. e. f„ 1-4-1962 due to 
bad record of service as he is consider- 
ed to be a bad iot incorrigible and no 
longer useful”. 
8. The 
filed this suit for a declaration that 
the order of removal of the plaintiff- 
respondent from service dated 28 March 
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months Teave preparatory to compul- 
sory retirement, if he so applied for, 


Sd/- M. L. Capoor, 


‘ Deputy Supdt. of Police, 
HDQRS, 

for Inspector General of 
Police, U. P. 


6. The letter P. 99 dated 14 
da 1962 was as follows:— 


The Dy. Inspector General of 
Police, Agra Range 

_ Camp, Agra. ~ 
Subject: Compulsory retirement 
of Head Constable Shyam Lal Sharma 
No. 22 C. P. of the Mathura District. 
Reference: P. H.Q. 
No. IV-569-59 dated 17-1-61. 


2. The above named Head Cons- 
fable has put in 26 years of service 
and has lost his utility to the Depart- 
ment. He is considered to be a bad 
lot incorrigible and no longer useful. 
£ recommend his compulsory retire- 
ment on proportionate pension w.e.f. 
1-4-1962. 

3. The proposal for the compul- 
sory retirement of this Head Cons- 
table on Police Form No. 61 in dupli- 
cate together with his Ch. Roll and 
me following documents is herewith 
sent. 


‘J. A note containing the charge 

preferred against 

Constable. 

2. Memo of leave (in duplicate) 

3. History of service (in dupli- 
-- cate) 


the Head 


1962 based on a letter dated 16 March, 
1962 was void and illegal and uncon- 
stitutional and that the plaintiff-respon- 
dent was still in service. The defence 
of the State was that the plaintiff-res- 
pondent was not retired on the ground 
of misconduct, inefficiency or incapa- 
city and, therefore, the procedure 
under Article 311 and Rule 55 of the 
Civil Service Regulations was not re- 
quired to be followed. 


_ 9% The Court of the Munsiff 
trying the suit dealt with issue No. 3, 
namely, whether the “retirement of 
plaintiff-respondent ‘was due to malice 
and by way of punishment” and ans- 
wered the issue in the negative. The 
Court of the Munsif also held that the 


- order was ‘not illegal and dismissed 


the suit. 


10. The Civil and Sessions 
Judge in hearing the appeal held that 


endorsement — 
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though the order dated 28 March, 1962 
was to the effect that the plaintiff-res- 
pondent was to be retired compul- 
sorily with effect from 1-4-1962 it did 
not expressly mention any 
against the plaintiff-respondent. The 
order of compulsory retirement ac- 
cording to the Civil and Sessions 
Judge was based on the letter of the 
Police Headquarters dated 16 March, 
1962 which was an approval of the 
proposal made by the Superintendent 
of Police by letter dated 14 February, 
1962 and the proposal of the Superin- 
tendent of Police clearly gave out that 
the sole basis for compulsory retire- 
ment of the plaintiff-respondent was 
‘this being incorrigible and having out- 
lived his utility to the Department’. 


11. The Court of Civil and 
Sessions Judge on that ground came 
to the conclusion that the order of 
compulsory retirement was based on 
the proposal of the Superintendent of 
Police accepted ‘in toto’ by the Police 
Head Quarters and therefore the pro- 
posal formed necessary adjunct to the 
order leading to compulsory retire- 
ment. The Court of Civil and Ses- 
sions Judge passed a decree in favour 
of the plaintiff-respondent. 


12. An appeal was preferred to 
the High Court by the State against 
the judgment of the Court of Civil 
and Sessions Judge. The High Court 
agreed with the reasoning and conclu- 
sion of the Court of Civil and Sessions 
Judge and dismissed the appeal. 


13. The implication and effect 
of orders of compulsory retirement 
came up for consideration before this 
Court from time to time and reference 
may be made to five of these deci- 
sions. These are Shyam Lal v. State 
of U. P. (1955) 1 SCR 26 = 
(AIR 1954 SC 369); State of Bombay 
v. Saubhagchand M. Doshi, 1958 SCR 
571 = (AIR 1957 SC 892); Dalip Singh 
v. The State of Punjab, (1961) 1 SCR 
88 = (AIR 1960 SC 1305). The State 
of Uttar Pradesh v. Madan Mohan 
Nagar, (1967) 2 SCR 333 = (AIR 
1967 SC 1260) and- I. N. Saksena v. 
State of Madhya Pradesh, (1967) 2 
SCR 496 = (AIR 1967 SC 1264). 


14. The following propositions 
can be extracted from these decisions. 
First, in ascertaining whether the 
order of compulsory retirement is one 
of punishment it has to be ascertained 
whether in’ the order of compulsory 
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retirement there was any element of 
charge or stigma or imputation or any 
implication of misbehaviour or incapa- 
city against the officer concerned. 
Secondly, the order for compulsory re- 
tirement will be indicative of punish- 
ment or penalty if the order will in- 
volve loss of benefits already earned. 
Thirdly, an order for compulsory re- 
tirement on the completion of 25 years f 
of service or an order of compulsory 
retirement made in the public inter-|. 
est to dispense with further service 
will not amount to an order for dis- 
missal or removal as there is no ele- 


ment of punishment. Fourthly, an 
order of compulsory retirement will 
not be held to be an order in. the 


nature of punishment or penalty on 
the ground that there is possibility of 
loss of future prospects, namely, that 
the officer will not get his pay till he 
attains the age of superannuation, or 
will not get an enhanced pension for 
not being allowed to remain a few 
years in service and being compulsori- 
dy retired. 


15. Judged by the principles 
enunciated by this Court it is apparent 
that the order of compulsory retire- 
ment in the present case does not on 
the. face of it contain any stigma or 
imputation or penalty. It is not the . 
case of the plaintiff-respondent that 
the order of compulsory retirement 
involved any loss of benefits already 


‘earned or that there was any penalty 


in the nature of loss of emoluments or 
pension. It was contended on behalf 
of the plaintiff-respondent that the 
Teasoning adopted by the Court of 
Civil and Sessions Judge and upheld 
by the High Court was correct that 
the letters dated 16 March, 1962 and 
14 February, 1962 established in the 
present case that there was stigma in 
these letters and the order of compul- 
sory retirement. was based on these 
letters and therefore the order was 
one of punishment. The letter dated 
16 March, 1962 stated that “proposal 
for compulsory retirement............... 
is approved”. This letter cannot be 
said to have any stigma or imputa- 
tion. It was submitted that inasmuch 
as the proposal for retirement was 
approved, therefore, there was ap- 
proval of the letter dated 14 Febru- 
ary, 1962 and that letter was the basis 
of the order of compulsory retirement. 

16. The letter dated 14 Febru- 
ary, 1962 wasin four paragraphs. The 
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concluding paragraph contained a pro- 
posal for compulsory retirement of the 
plaintiff-respondent. The concluding 


. paragraph did not contain any stigma 
‘or imputation against the plaintiff-res- 


pondent. In the preceding paragraph 
2 the author of the letter wrote that 
“He is considered to be a bad lot in- 
corrigible and no longer useful.” It 
was said on behalf of the plaintiff-res- 
pondent that there was stigma in the 


. words ‘incorrigible and no longer use- 


ful’ and the order of compulsory re- 
tirement was based on that stigma. 
Only the proposal for compulsory re- 
tirement was sent for approval. The 
order of compulsory. retirement cannot 
be stated to sustain the plea of punish- 
ment by extracting opinions expressed 
by the authorities in regard to the 
officer in the past. 

17. This Court in Saksena’s 
case, (AIR 1967 SC 1264) (supra) said 
“where an order requiring a Govern- 
ment servant to retir2 compulscrily 
contains express words from which a 
stigma can be inferred, that order will 
amount to removal within the mean- 
ing of Art. 311. But where there are 
no express words in the order we ean- 
not delve into Secretariat files to dis- 
cover whether some kind of stizma 
can be inferred on such research”. 

In Saksena’s case (supra) the order 
was as follows: 

“In pursuance of the orders zon- 
tained in General Administration De- 
partment memorandum No. 433-258-I 
(iii)/63 dated the 28th February 1963, 
the State Government have decided to 


retire you with effect from the after-. 


noon of the 31st December 1963.” 


The relevant rule in Saksena’s case 
(supra) conferred power on the Gov- 
ernment to retire an officer afte> he 
attains the age of 55 years on three 
months’ notice without assigning any 
reason. The rule stated that the pcwer 
would normally be exercised to weed 
out unsuitable employees after hey 
have attained the age of 55 years. 
18. It was contended on behalf 
of Saksena that the order of reczire- 
ment cast a stigma. This Court in 
Saksena’s case (AIR 1967 SC 1264) 
referred to two earlier decisions 
of this Court to illustrate as to 
whether the order of retirement it- 
self cast a stigma. One was Jagdish 
Mitter v. Union of India, AIR 1964 SC 
449 where the order was in these 
terms: : 
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“Shri Jagdish Mitter, a temporary 
2nd Division Clerk of this office hav- 
ing been found undesirable to be re- 
tained in Government service is here- 
by served with a month’s notice of 
bchar pe with effect from November 

, 1949”. 


The other was the decision in (AIR 
1967 SC 1260) (supra) where the order 
of retirement was as follows: 


“I am direeted to say that the 
Governor has been pleased to order 
inthe public interest under Art. 465A 
and Note (1) thereof of the Civil Service 
Regulations, the compulsory retire- 
ment with effect from September 1, 
1960 of Shri Madan Mohan Nagar, 
Director State Museum, Lucknow who 
completed 52 years of age on July 1, 
1960 and 28 years, and 3 months of 
qualifying service on 31-5-1960 as he 
has outlived his utility”. 

In Nagar’s case, (supra) this Court 
held that the words “respondent had 
outlived his utility” occurring in the 
order attached stigma to the officer. 
In Saksena’s case, (supra) the order 
was that the Government decided to 
retire the officer with effect from 31 
December 1963 and as the order did 
not contain any words from which 
stigma could be inferred it could not 
be said that the order of compulsory. 
retirement amounted to an order of 
removal in Saksena’s case, (supra). 
This Court in Shyam Lal’s case, (AIR 
1954 SC 369) (supra) held that the 
mere fact that the Government servant 


- was compulsorily retired before he 


reached the age of superannuation 
could not in itself be a stigma. 

19, The ruling in Saksena’s 
case, (AIR 1967 SC 1264) (supra) is|_ 
also that where there are no words in 
the order of compulsory retirement 
which throw any stigma there should 
not be any inquiry into Government 
files to discover whether any remark 
amounting to stigma could be found 
in the files. The reason is that it is 
the order of compulsory retirement 
which alone is for examination. If 
the order itself does not contain any 
imputation or charge against the offi- 
cer the fact that “considerations of 
misconduct or misbehavicur weighed 
with the Government in coming to its 
conclusion whether any action could 
be taken under rule 278 does not 
amount to any imputaticn or charge 
against the officer’. This was the 
view expressed ‘by this Court in Dalip 





2156 S. C. 
Singh’s case, AIR 1960 SC 1305 (supra). 


In. that case the relevant rule was as. 


follows: 


“The State reserves to itself the 

right to retire any of its employees 
on pension on political or on other 
reasons”, 
Where the authorities can make an 
order of compulsory retirement for 
any reason and no reason is mention- 
ed in the order it cannot be predicat- 
ed that the order of compulsory 
retirement has an inherent stigma 
in the order. In the present case, 
the fact found is that the order 
of compulsory retirement could not be 
said to be on account of malice. - 


20. ‘Unless it is established 
from the order of compulsory retire~ 
ment itself that a charge or imputa- 
tion against the officer is made the 
condition of the exercise of that 
power or that by the order the officer 
is losing benefits already earned, the 
order of retirement cannot be said to 
be one for dismissal, or removal in the 
nature of penalty or punishment. In 
the present case, the order of compul- 
sory retirement does not-suffer from 
any such vice. 

21. The High Court fell into 
the error of holding that the order of 
compulsory retirement in.the present 
case contained stigma by going behind 
the order of retirement and also by 
misreading the letter dated 14 Febru- 
ary, 1962 in the manner not warrant- 
ed by the letter itself containing a 
mere proposal for compulsory retire- 
ment. 

22. For these reasons, the ap- 
peal is allowed. There will be no order 
as to costs. The parties will pay and 
bear their own costs. 

Appeal allowed. 


AIR 1971 SUPREME COURT 2156 
(V 58 C 453) 
(From: Allahabad)* 4 
J. M. SHELAT, I. D. DUA, AND 
S. C. ROY, JJ. 
Raghubir Singh, Appellant v. The 
State of U. P., Respondent. 
Criminal Appeal No. 146. of 
D/- 11-8-1971. 


(Criminal Appeal No. 1894 of 1969 
and Referred No. 44 of 1969, D/- 20- 
4-1970 — All) 


HO/IO/E178/71/CWM 


1970, 





[Prs. 19-22] Raghubir Singh v. State of U. P. 


_criminating features, 


A.I R. 


(A) Constitution of India, Art. 136 
»—Scope of jurisdiction of the Supreme 
Court in special leave appeal — It is 
only in exceptional cases that the 
Court takes upon itself to examine the 
evidence to satisfy itself that there is 
no failure of justice. (Para 7) 


4 (B) Criminal P. C. (1898), S. 423— 
Appeal against conviction —- Where 
the case against the accused, who have 
been given benefit of doubt by the 
appellate Court, and that against the 
accused whose conviction has been 
upheld, cannot be considered to be 
identical and there are additional in- 
it cannot be 
argued that the convicted accused is 
also entitled to acquittal merely on 
the ground ` that the conviction was 
based’ on the testimony of certain wit- 
nesses who were not considered suffi- 
ciently trustworthy to sustain the guilt 
of the other accused. Cr. App. No. 1894 
of 1969 and Ref. No. 44 of 1969 D/- 
20-4-1970 (All), Affirmed. (Para 8) 


_ Where there is enmity between 
two factions then there is a tendency 
on the part of the aggrieved victim to 
give an exaggerated version and to 
rope in even innocent members of the 
opposite faction in a criminal case and 
that, therefore, the court has in all 
such cases to sift the evidence with. 
care and convict only those persons 
against whom the prosecution wit- 
nesses can be safely relied upon with- 
out raising any element of doubt. The 
enmity may tempt a witness to rope 
in more persons belonging to the op- 
posite faction, but it seldom — if ever 
— serves as an inducement to com- 
pletely exclude the real guilty party. 

(Para 8) 


(C) Criminal P. C. (1898), S. 251A 
= Duty of prosecution — The pro- 
secution is not bound to produce all 
the witnesses mentioned in the First 
Information Report. (X-Ref: S. 286). . 
; (Para 10) 


The prosecution is not bound to 
produce all the witnesses said to have 
seen the occurrence. Material wit- 
nesses considered necessary by the 
prosecution for unfolding the prosecu-~ 
tion story alone need be produced 
without unnecessary and redundant 
multiplication of witnesses. (Para 10) 

In this connection general reluct- 
ance of an average villager to appear 
as a witness and get himself involved 
in cases of rival village factions when 
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spirits on both sides are running high 
has to be borne in mind. (Para 10) 
i (D) Evidence — Appreciation of— 
Criminal trial — Act of absconding — 
Evidentiary value. 


The act of absconding, ever if 
proved, is normally considered a scme- 
what weak link in the chain of 
circumstances utilised for establish- 
ing the guilt of an accused person. If 
the evidence of eye-witnesses is held 
trustworthy then the act of abscond- 
ing even if established would s2rve 
only to further fortify the satisfaction 
of the court with resrect to the guilt 
of the accused concerned, for, even an 
innocent person may well try to Keep 
out of the way if he learns of his Zalse 
implication in a serious crime report- 
ed to the police. (Para 11) 


(E) Criminal P. C. (1898), S. 367 
(5) (after amendment by Act 26 of 
1955) — The discreticn of the Court 
in deciding whether to impose the sen- 
tence of death or of imprisonment for 
life has become wider after the 
Amendment. In the murder case the 
death sentence awarded by the High 
Court reduced to sentence of impri- 
sonment for life in view of the pecu- 
liar facts and circumstances of the 
case. (X-Ref: Penal Code (1860), S. 
` 302). Cr. App. No. 1894 of 1969 and 
Ref. No. 44 of 1969 (All) Reversed. 
(Para 14) 


_ M/s. Nur-ud-din Ahmed and B. P, 
Singh, Advocates, for Appellant; Mr. 
O. P. Rana, Advocate, for Respondent. 
l The Judgment of the Court was 
delivered by 


DUA, J.: Raghubir Singh, appel~ 
Jant in this appeal by special leave, 
was one of the three persons jo:ntly 
tried by the Sessions Judge, Etah 
(U. P.) and convicted for the offence 
of murder of one Brijendra Singh al- 
-leged to have been committed on Nov- 
ember 15, 1968. He was sentenced to 
death under S. 302, L P. C. whereas 
his two co-accused were sentenced to 
imprisonment for life: under S. 302 
read with -S. 34, I. P. C. On appeals 
by the three convicts the High Court 
acquitted Tejpal and Kundan Singh 
who are first cousins. Conviction and 
sentence of the presert appellant who 
is the real brother of Tejpal was con- 
firmed and his appeal dismissed. In 
this Court the challerge is 
against his conviction and sentence and 
Shri Nuruddin Ahmed  appellant’s 


directed — 
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learned counsel has addressed elabo- 
ae arguments in support of his chal- 
enge. 


_ 2 According to the prosecu- 
tion story about 8 or 9 years before 
the alleged murder in question a bur- 
glary had taken place at the appel- 
lant’s house and he had suspected 
Brijendra Pal Singh, deceased, as a 
culprit. Indeed, the appellant and his 
brother even resorted to some vio- 
lence against the deceased. They were 
all residents of village Nagwai. After 
a lapse of about 5 years Brijendra Pal 
Singh successfully contested the elec- 
tions. to the office of Pradhan of the 
village against the appellant. The 
deceased celebrated his victory by 
taking . out a procession which perhaps 
gave to the appellant a feeling of 
humiliation. After his success at this 
election the deceased proceeded to file 
a case for the appellant’s ejectment 
from a well and succeeded in secur- 
ing an order in his favour. He also 
filed a number of applications under 
S. 115 (c) of the U. P. Zamindari Abo- 
lition of Land Revenue Act against 
some close relations of the appellant. 
Tej Pal and the deceased are also 
stated to have secured a sale deed of 
a piece of land on December 26, 1967 
from Jhalloo who had originally mort- 
gaged the same in favour of Mulayam, 
a cousin of the appellant. As the 
appellant himself wanted to buy that 
land he did not like its purchase by 
the deceased. On June 29, 1968 when 
the deceased and his brother attempt- 
ed to take possession of the said land 
with the help of a lawyer-commis- 
sioner (Girish Chandra Sharma P. W. 
9) the accused and their relations 
obstructed this attempt and the com- 
missioner had to lodge a report with 
the police. During the ejectment pro- 
ceedings the deceased had also been 
asked by the accused persons in the 
present case to drop those proceedings 
lest it may have the effect of awaken- 
ing the “sleeping lions”. This warn- 
ing went unheeded. This background, 
according to the prosecution story, 
reveals that the appellant and his co- 
accused bore a deep grudge against 
the deceased and this led to extremely 
strained relations between the two 
groups 


3. On July, 1, 1968 Jħaloo 
was murdered. The deceased and his 
brother -and some other inhabitants of 
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the .village were arrested in this con- 
nection. Tejpal and Kundan Singh 
were cited as witnesses for the pro- 
secution in that case. <A few days 
before the present occurrence the 
deceased and his co-accused were ad- 
mitted to bail. The deceased after his 
release on bail started residing with 
his father Gitam Singh (P. W. 2) at 
Jalesar where the latter had a cloth 
shop. On November 14, 1968 the 
deceased and his father had come 
from Jalesar to their village to attend 
a death ceremony. The following dav. 
Le., November 15, 1968 the deceased 
left on a bicycle -early in the morning 
for village Burhaich to see one Ram 
Prakash in connection with the 
purchase of an electric motor. That 
village being only about 51/2 miles 
away, he was not expected to take long 
to return to. village Nagwai. While 
coming back on the bicycle all alone 
he was passing by the arhar field of one 
Ram Chandra when suddenly the three 
accused persons emerged from a place 
where they were apparently waiting 
for him in ambush. Kundan Singh and 
Tej Pal were alleged to be armed with 
spears whereas Raghubir Singh, 
appellant, had a country-made pistol 
with him. The appellant fired a pistol 
shot at the deceased from behind from 
a close range. The deceased immedi- 
ately fell down with his bicycle fall- 
ing over his body. The accused then 
ran away in the direction of their 
house about 150 paces away carrying 
their arms with them. The occurrence 
is said to have been witnessed by 
Zamin Pal (P. W. 3), Ghamandi Singh 
(P. W. 4) and Mulayam Singh (P. W 
5). .In addition to them two or three 
other persons are also alleged to have 
witnessed the occurrence. Khavyali 

Ram (P. W. 6) is alleged to have seen 
the accused running away from the 
scene of occurrence. These witnesses 
reached the spot and found the deceas- 
ed already dead. Mulayam Singh 


went to the house of the deceased and . 


narrated the entire occurrence to 
Gitam Singh, the father, who proceed- 
ed to the place of occurrence and 
found his son lying dead on the pas- 
sage ‘adjoining the boundary of Ram 
Chandra’s arhar field. He returned 
home and prepared a report which 
was carried to. the police station Jale- 
sar, about 51/2 miles away from the 
scene of occurrence. This report was 
handed over to Bhagwan Singh, Con= 
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stable (P. W. 10), who, on the basis of 
this information recorded the first in- 
formation report and registered a case. 
against the accused persons. 


4. At the trial, after the state- 
ments of the accused persons have 
been recorded, the court examined 
Ram Prakash (C. W. 1) as a court wit- 
ness under S. 540, Cr. P.C. It is this 
man whom the deceased had gone to 
meet at Burhaich on the fateful day. 
According to this witness Brijendra 
Pal, deceased. had met him at about 
quarter past seven in the morning on 
the day of his murder and had a talk 
with the witness in connection with 
the purchase of a private lorry. At 
about 8.15 the deceased left Burhaich 
village on a bicycle for his own vil- 
lage. In cross-examination by the 
State counsel it was elicited that this 
witness is M. Sec., LL. B. but cultivates 
his own land consisting of about -200 
bighas. He also runs a private lorry. 
In cross-exemination on behalf of the 
accused persons nothing was elicited 
to throw suspicion on his testimony 
and indeed on this part of the case 
nothing was said at the bar. The trial 
court, believing the prosecution ver- 


Sion, convicted all the three accused 


persons sentencing the appellant under 
S. 302. I. P.C. and Tej Pal and Kun- 
dan Singh under S. 302 read with Sec- 
tion 34, I. P.C. imposing on the appel- 
lant sentence of death and on the 
others the sentence of imprisonment 
for life The murder was held to be 
pre-planned, cold-blooded, motivated 
by a deep sense ofrevenge. The victim 
being unarmed, Raghubir Singh was 
considered to deserve the extreme 
penalty. Tej Pal and Kundan Singh, 
though armed with spears had mere- 
ly tried to block the passage. in order 
to stop the bicycle of the victim and 
did nothing more, the fatal shot hav- 
ing been fired only by Raghubir 
Singh. This accounts for the lesser 
penalty having been imposed on them. 


5. The High Court, dealing 
with the two appeals filed by the 
three convicts and the murder refer- 
ence, came to the conclusion that none 
of the witnesses for the prosecution 
could be considered as independent 
and non-partisan. The existence of 
strong motive for the commission of 
the crime as accepted by the trial 
court, was also taken by the High 
Court to have been established. Ram 
Prakash (C. W. 1) was considered to 
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be an independent person on whose 
testimony full reliance could be plac- 
ed. From his evidence ‘it also app2ar- 
ed that the passage by which the 
deceased was coming on his bieycle 
back from village Burhaich to village 
Nagwai was wide enough for a man to 
Tide on a bicycle. The medical testi- 
mony was also held to corroborate. the 
prosecution story with regard io the 
time of the incident. The testimony 
of the three eye-witnesses was ccnsi- 
dered by the High Court to contain a 
substantially true acccunt of the oc- 
currence. While upholding the con- 
viction and sentence of the appellant 
the High Court, however, felt that 
there being no spear injury on the 
body of the deceased the presence of 
Kundan Singh and Tej Pal who are 
alleged to have been armed with spears 
created an element of doubt with res- 
pect to their presence as comparions 
of Raghubir Singh. The injuries on 
the body of the deceased, accordirg to 
the High Court, suggested that he was 
compelled to get down from his bi- 
cycle as a result of the gun shot 
wounds and, therefore, the story, that 
Tei Pal and Kundan Singh having 
obstructed the progress of the deceas- 
ed on his bicycle, he got down and 
was then shot at was an exaggeration 
on the part of the witnesses who were, 
as admitted on all hands, inimical to- 
wards the accused parsons. Though 
the court was inclined to believe that 
Raghubir Singh was not all alone and 
there was at least one companion with 
him, there being an element of doubt 
as to who was with him, the High 
Court gave benefit of doubt bota to 
Kundan Singh and Tej Pal and acquit- 
ted them. 


6. In this Court Shri Nuruddin 
Ahmed learned counsel for the appel- 
lant has vehemently contended that 
the presence of the other two accused 
persons having been held to be dcubt-~ 
ful it was wrong on the part of the 
High Court to have convicted the ap- 
pellant Raghubir Singh on the testi- 
mony of those very witnesses who 
have not been considered sufficiently 
trustworthy in regard to the guit of 
the other two accused persons to sus- 
tain their conviction. According to 
the appellants submission no one 
actually witnessed the occurrence, as 
the actual assailant had, in all proba- 
bility, suddenly emerged from the 
arhar field and after firing the fatal 
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shot disappeared in the same field in 
which the standing arhar crop was 
high and thick enough to provide him 
effective hiding shelter. He has em- 
phasised that in all likelihood the 
assailant, if seen would have been 
chased by the alleged eye-witnesses 
and the other villagers who, accord- 
ing to the prosecution, had arrived at 
the spot soon after the occurrence. 
The time and place of the murder has, 
however, not been challenged by the 
learned counsel. Stress has further 
been laid on the submission that there 
is no corroboration of the evidence of 
the interested witnesses against the 
present appellant with the result that 
it would be highly unsafe to convict 
him on such evidence. The counsel has 
added that there is no reliable testi- 
mony of absconding on the part of the 
appellant. In view of these infirmi- 
ties his conviction, according to Shri 
Nuruddin Ahmed is bad and deserves 
to be quashed. As a last resort the 
sentence of death is said to be too 
harsh and uncalled for on the facts 
and circumstances of the present case. 


7. .Before proceeding to deal 
with the merits it may be pointed out 
that though Art. 136 is worded in 
very wide language, the power of 
interference under this Article is dis- 
eretionary and according to the esta- 
blished practice, normally, when the 
High Court believes the evidence given 
by the eye-witnesses, its appraisal is 
accepted by this Court and it does not 
proceed to examine the evidence 
afresh for itself unless justice has fail-} 
ed for reason of some misapprehension 
or mistake in reading the evidence or 
disregard of material evidence or there 
is substantial error of law or proce- 
dure or some question of principle of 
general importance is involved which 


Tequires appraisal and discussion of 


the evidence. It is thus only in ex- 
ceptional cases that this Court takes 
upon itself to examine the evidence 
to satisfy itself that there is no failure 
of justice. 


8. The argument tħat Tej Pal 
and Kundan Singh have not been con- 
victed on the evidence of these very 


- witnesses on whose evidence Raghubir 


Singh has been convicted and that for 
this reason alone Raghubir Singh 
should be acquitted runs against 
the rule which has long since been 
accepted without demur that in cases 
where there is enmity between two 
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{factions then there is a tendency on 
the part of the aggrieved victim to 
give an exaggerated version and to 
rope in even innocent members of the 
opposite faction in a criminal case and 
that, therefore, the court has .in all 
such cases to sift the evidence with 
care and convict only those persons 
against whom the prosecution wit- 
Inesses can be safely relied upon with- 
out raising any element of doubt. Un- 
less the case against the accused who 
have been given the benefit of doubt 
and the present appellant who has 
been convicted can be considered to 
be completely identical without addi- 
tional incriminating features, the argu- 
ment founded solely on the basis of 
acquittal of Tej Pal and Kundan 
Singh would be misconceived. On the 
present record there are a number of 
distinguishing features which have 
been noticed by the High Court and 
which in our opinion rightly fixed the 
present appellant’s guilt beyond any 
reasonable doubt, the acquittal of his 
two co-accused on the basis of doubt 
notwithstanding. It may in this con- 
nection be pointed out that enmity 
may tempt a witness to rope in more 
persons belonging to the opposite fac- 
tion, but it seldom — if ever — serves 
as an inducement to completely 
exclude the real guilty party. This 
argument is, therefore, repelled. 


9. The submission that in all 
probability no one saw the assailant 
fire at the deceased because of the 
arhar crop has not been substantiated 
on the evidence and was not even 
seriously pressed in the.courts below. 
In the trial court it was the time 
and not the place of the occurrence 
which was seriously challenged, it be- 
ing suggested that the deceased had 
been killed by some one in the early 

‘hours of the morning when no one 
was present near about and therefore 
neither the assault nor the assailant 
was seen by any one. The case against 


the accused persons was a pure con-- 


coction resulting from feelings of en- 
mity. This suggestion was negatived 
on an exhaustive discussion of the 
evidence and it was firmly held that 
the deceased had in all probability 
been murdered at about 9.30 am, in 
broad daylight and not in the early 
hours of the morning as suggested by 
the defence. The High Court agreed 
with this conclusion on independent 
consideration of the evidence. Medical 


A.I E. 
evidence, it may be pointed out, was 
held by both the courts to corroborate 
the prosecution version as to the time 
of the occurrence. In this Court, it may 
be recalled, the time and the placa of 
the occurrence have not been ques- 
tioned by Shri Nuruddin Ahmad. The 
present case being one of murder in 
which the appellant has been senten- 
ced to death we, however, allowed the 
appellant’s learned counsel to refer to 
the evidence on the record to show if 
there was any material on which his 
submission could be reasonably and 
rationally founded. He was unable to 
convince us and did not put forth any 
substantial argument except the broad 
assertion that according to Gitam 
Singh (P. W. 2) the arhar crop was 
thick and high. As against this we 
have on record the evidence of eye- 
witnesses and the witnesses who arriv- 
ed at the spot soon after and who 
were believed by bcth the courts be- 
low that the assailant came out of the 
field and from the edge of the passage 
fired a fatal shot at the deceased from 
behind. The witnesses were not 
strangers to the appellant and it is 
futile to contend that they could not 
identify him when the murder was 
committed in broad day-light. It is 
also noteworthy that the small arhar 
field has on its sides a vacant field 
and a wheat field and the assailant 
could not possibly avoid being seen by 
these witnesses. Reference was rade 
by Shri Nuruddin Ahmad to the site 
plan and an attempt was made to 
discredit the oral testimony by refer-. 
ence to the medical evidence. But 
this attempt was soon dropped. Medi- 
cal evidence as held by the two courts 
below supports the prosecution version 
with respect to the pistol shot wound 
and also with respect to the time of 
the occurrence. The first information 
report (Ex. Ka-4) was lodged within a 
reasonable time after the occurrence 
and in that report the appellant’s 
name figures as the person who had 
fired at the deceased at about 9.30 in 
the morning. True, that the first in- 
formation report also contains the 
names of Tej Pal and Kundan Singh. 
But that would not justify exclusion 
of this report from being used as cor- 
roborating the substantive evidence of 
the informant Gitam Singh (P. W..2) 
as given in court, so far as the present 
appellant is concerned. The first in- 
formation report was written out by 
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him on the basis of the information 
conveyed to him by Mulayam Singh 
(P. W. 5), Zimi Pal (P. W. 3), Gha- 
mandi eea (P. W. 4) and Kkiali 
Ram (P. W. 6). We may point out 
that we are not concerned with the 
question whether or not Tej Pal and 
Kundan Singh were rightly given the 
benefit of doubt because there is no 
State appeal against their acquittal It 
is, however, worth noting that even 
the High Court did not consider it un- 
likely that one of the two co-acctsed 
persons was in the company of the 
present appellant and stopped the 
deceased when the appellant fired the 
fatal shot. 


10. ` As against the argument 
that some witnesses mantioned in the 
first information report were not exa- 
mined, it is enough to repeat, what 
has often been ruled that the prosecu- 
tion is not bound to produce all the 
witnesses said to have seen the oc- 
currence. Material witnesses cansi- 
dered necessary by the prosecution for 
unfolding the prosecution story a_one 
need be produced without unnecessary 
and redundant multiplication of wit- 
nesses. The appellant's counsel hes 
not shown how the prosecution sory 
is rendered less trustworthy as a result 
of the non-production of the witnesses 
mentioned by him. No material and 
important witness was deliberately 
kept back by the prosecution. © Inci- 
dentally we may point out that the 


accused too have not ccnsidered it oro- 


per to produce those persons as wit- 
nesses for controvertirg. the pros2cu- 
tion version. In this connection gene- 
ral reluctance of an average villager fo 
appear as a witness and get himself 
involved in‘cases of rival village fac- 
tions when spirits.on both sides are 


running high has to be borne in. mind... 


11. Shri Nuruddin Ahmad has 
also contended that the appellant had 
not absconded and the 
was wrong in taking that into ccnsi- 
deration. In our opinion, the acz of 
absconding, even if proved, is normal- 
ly considered a somewhat weak link 
fn the chain of circumstances utilised 
for establishing the guilt of an az 
cused person. If the evidence of 2ye- 
witnesses is held trustworthy then the 
act of absconding ever. if established 
would serve only to further fortify 
the satisfaction of the court with res- 
pect to the guilt of the accused zon- 
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cerned, for, even an innocent person 
may well try to keep out of the way 
if he learns of his false implication in 
a serious crime reported to the police. 
In the present case, however, we also 
find that the circumstance of abscond- 
ing was not put to the appellant in his 
examination so as to enable him to 
offer explanation. But on the exist- 
ing material on the record, in our 
view, even without considering the act 
of absconding, the evidence seems to 
be strong and convincing enough to 
establish the guilt of the accused be- 
yond reasonable doubt. 


12. The argument that since 
the eye-witnesses did not chase the 
assailant they should be held not to 
be present at the spot does not require 
serious notice. In our opinion, ib 
would have been sheer madness on 
the part of the witnesses who appear 
to have been unarmed to have chased 
the appellant armed with a pistol who 
had just shot at and killed the deceas- 
ed on account of enmity. 


13. In the: final result we find 
that the evidence of the eye-witnesses 
so far as the present appellant is con- 
cerned is amply corroborated by the 
medical evidence which clearly dis- - 
tinguishes his case from that of his 
two companions who were given bene- 
fit of doubt by the High Court. The 
nature and condition of the wound 
and the contents of the stomach as 
found by the medical witnesses fur- 
nish the requisite corroboration which 
coupled with the testimony of eye- 
witnesses exclude every element of 
reasonable doubt. We accordingly hold 
that the appellant has been rightly 
convicted of the offence of murder. 


14. This takes usto the question 
of sentence. It may in this connection 
be pointed out that ‘after the amend- 
ment of S. 367 (5), Cr. P. C. by Act 
26 of 1955 the discretion of the court 
in deciding whether to impose the sen- 
tence of death or of imprisonment for 
life has become wider. The High 
Court, when considering the question 
of sentence while disposing of the 
murder reference and the appeal, does 
not seem to have paid proper atten- 
tion to this aspect. In view of the 
peculiar facts and circumstances of 
this case we consider that the sen- 
tence of imprisonment for life would 
seem to meet the ends of justice and 
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we accordingly reduce the’ sentence. 
The appeal thus succeeds in part. 


` Appeal partly allowed. 


AIR 1971 SUPREME COURT 2162 
(V 58 C 454) 
(From: AIR 1971 SC 28) 
S. M. SIKRI, C. J. AND I. D. DUA, J. 
` Girdhari Lal Gupta, Petitioner v. 
D. N. Mehta and another, Respondents. 

Review Petn. No. 37 of 1970, D/- 
18-2-1971. 

(A) Foreign Exchange Regulation 
Act (1947), S. 23C (1) and (2) — Ex- 
pression “person in-charge” occurring 
in the section means a person who is 
in over all control of the day to day 
business of the company or firm. 
(X-Ref: Words and Phrases)—AIR 1959 
Pat 9 and (1964) 62 All L. J. 625 and 
AIR 1958 Mad 183, Approved. 


(Para 6) 


Thus a partner of the firm who 
himself stated that he alone looked 
after the affairs of the firm is liable 
for contravention of S. 23C. He does 
not cease to be in-charge merely 
because he proceeds abroad unless 
there is evidence that he’ handed it 
over to another person. (Para 14) 

) Foreign Exchange Regulation 
Act (1947), S. 23C —.While passing 
sentence Court can consider the facts 
that liability of accused was vicarious 
or that contravention took place with- 
‘out his knowledge or due to his negli- 
gence. (X-Ref: 
S. 53). Order of sentence in AIR 1971 
SC 28 modified. (Para 15) 


As the convict was abroad at the 


time of the contravention of the Act’ 


sentence of imprisonment set aside 
and only fine imposed. (Para 15) 
(C) Constitution of India, Art. 137 
— When the attention of the Supreme 
Court was not drawn to the particular 
provision of the statute it can review 
its decision. It is not a case of mis- 
taken judgment. . (Para 16) 
Cases Referred: Chronological Paras 
(1964) 62 Al LJ 625 = 
1965 (2) Cri LJ 439, R. K. 
Khandelwal v. State ; 
(1959) AIR 1959 Pat 9 (V 46)= 
1958 Cri LJ 68, State v. S. P. 
Bhadani 
(1350) AIR 1958 Mad 183 (V 45) 
(1958) 1 Mad LJ 20, The 


CO/CO/A923/71/DVT/P 


Penal Code (1860), - 


ALR 

Public Prosecutor v. R. Karup- 
pian 10 
Mr. C. K. Daphtary, Sr. Advocate, 


(Mr. S. K. Dholakia,’ Advocate, with 
him), for Petitioner; Dr. V. A. mae 
Muhammad, Sr. Advocate, (Mr. S. P. 
Nayar, Advocate, with him), for ` Res- 
pondents. 


The following Judgment of the 
Court was delivered by 


SIKRI, C. J.: We disposed of Cri- 
minal Appeals Nos. 211 and 212 of 
1959 by our judgment dated August 18, 
1970* whereby the appeals of Girdhari- 
lal Gupta, and. Bhagwandeo Tewari 
against their convictions were dismissed. 
Girdharilal Gupta putin this review 
petition stating that the counsel had 
omitted to bring to our notice the provi- 
sions of S. 23C (2) of the Foreign Ex- 
change Regulation Act, 1947—herein- 
after referred to as the Act—which has 
a vital bearing on the case. The 
judgment in Criminal Appeal No. 211 
of 1959 has, therefore, been reopened. 
We may mention that Bhagwandeo ; 
Tewari has not filed a review peti- 
tion against his conviction, upheld by 
this Court. 

2. Mr. Daphtary contends that 
on the facts, as found by us, the ap- 
pellant, Girdhari Lal Gupta, -does not 
come within the purview of S. 23C (1) 
or S. 23C (2) of the Act. Sections 23C 
(1) and 23C (2) read as follows: 


23C. (1) If the person committing 
a contravention is a company, every 
person who, at the time the contraven- 
tion was committed, -was in-charge of, 
and was responsible to, the company 
for. the conduct of the business of the 
company as well as the company, shall 
be deemed to be guilty: of the con- 
travention and shall be liable to be 
proceeded against and punished ac- 
cordingly: S 

Provided that nothing contained 
in this sub-section shall render any 
such person liable to punishment if 
he proves that. the contravention took 
place without his knowledge or that 
he exercised all due diligence to pre- 
vent such contravention. i 

23C. (2) Notwithstanding anything 
contained in sub-section (1), where a 


contravention under this Act has been 


committed by a company and it is 
proved that the contravention has 
taken place with the consent or con- 
nivance of, or is attributable to any 


*(Reported in AIR 1971 SC 28) 
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neglect on the part of, any director, 
manager, secretary or other officer of 
the Company, such director, manager, 
secretary or other officer shall alsa be 
deemed to be guilty of that offence 
and shall be liable tə be proceeded 
against and punished accordingly. - 

Explanation — For the purposes 
of this section,— f 

(a) “company” -means any body 
corporate and includes a firm or other 
association of individuals; and 

(b) “director”, in relation to a 
firm, means a partner in the firm. 

3. Mr. Daphtary contends “hat 
there is no evidence tc show that the 


appellant was in charge of the con- ` 


duct of the business of the firm at the 
relevant time and therefore, S. 23C 
(1) does not apply. He further says 
that as the appellarit was abroad, the 
contravention took place without his 
knowledge. We may mention, bow- 
ever, that the defence that he was 
abroad at the relevant time was not 
taken in the courts below. At the time 
of the last hearing learned counsel pro- 
duced the passport of the appellant 
before us from which it appears that 
he was abroad at that time and came 


back a few days after the alleged zon- . 


travention. Boe p 

4. Mr. Daphtary further con- 
fends that S. 23C (2) also does not ap- 
ply because there is no evidence that 
the contravention took place with the 
consent or connivance of, or was at- 
tributable to any neglect on the part 
of the appellant. He referred -to us a 
number of authorities of the High 
Courts in India which have interpret- 
ed similar provisions and we shall 
refer to them later. 

5. It seems to us quite clear that 
S. 23C (1) is a highly penal section as 
it makes a person whc was in-charge 
and responsible to the company for 
the conduct of its business vicaricusly 
Hable for an offence committed by the 
company. Therefore in accordance 
with well-settled principles this sec- 
tion should be construed strictly. 

6. What then does the expres- 
sion “a person incharge and responsi- 
ble for the conduct of the affairs >f a 
company mean”? it will be noticed that 
the word ‘company’ includes a firm 
or other association, and the same test 
must apply to a director-in-charge and 
a partner of a firm in-charge of a busi- 
ness. It seems to us that in the con- 
fext a person ‘in-charge’ ‘must. mean 


‘the Society and the 
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that the person should be in over all 
control of the day to day business of 
the company or firm. This inference 
a from the wording of S. 23C 


7. It. mentions director, who may 
be a party tothe policy being followed 
by a company and yet not be in- 
charge of the business of the com- 
pany. Further it mentions manager, 
who usually is in charge of the busi- 
ness but not in over-all-charge. Simi- 
larly the other officers may be in 
charge of only some part of business. 


8.. In State v. S. P. Bhadani, 
AIR 1959 Pat 9 Kanhaiya Singh, J., in 
construing a similar provision of the 
Employees’ Provident Funds Act (1952), 
Section 14A, held that the first sub- 
section would be confined only to 
officers in the immediate charge of the 
management of the company. Later 
he observed that “It 
manifest that all the officers of the 
company not in direct charge of the 
management of the business are im- 
mune from the liability for the 
offence, unless they have contributed 
to its commission by consent, conni- 
vance or neglect.” 


9. In R.- K. Khandelwal v. 
State, (1964) 62 All LJ 625 = (1965) 
2 Cri LJ 439, D. S. Mathur, J., in con- 
struing S. 27 of the Drugs Act, 1940, 
a provision similar to the one we are 
concerned with, observed: 


“There can be directors who mere- _ 
Iy lay down. the policy and are not 
concerned with the day to day work- 
ing of the Company. Consequently, 
the mere fact that the accused person 
is a partner or director of the Com- 
pany, shall not make him criminally 
liable for the offences committed by 
the Company unless the other ingre- 
dients are established which make him 
criminally liable.” 


10. In The Public Prosecutor: 
v. R. Karuppian, AIR 1958 Mad 183, 
Somasundaram, J., while dealing with 
a case arising under the Prevention of 
Food Adulteration Act, 1954 (S. 17 (1)) 
observed that the Secretary of the Co- 
operative Milk Society, on the facts of 
the case, could not be held to be a 
person in charge of the Society. On 
the facts of that case the business of 
selling milk was done by the clerk of 
Secretary was 
only an honorary Secretary and was 
not coming to the Society daily, 


is, therefore, © 
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11, The only evidence led by 
the prosecution on this part of the 
case was of ohe Sohan Lal Gupta who 
is a broker. He stated in examina- 
-tion-in-chief: 

. “Who exactly the proprietors of 
the said firm are, I cannot say. But 
`I ean say this much that whenever I 
had been there I wás referred 
to Girdharilal Gupta (accused No. 2) 
and Puranmal Jain (accused No. 3) 
as the Maliks of the firm I 
see accused’ No. 2 Girdharilal Gupta 
in court (identified him) I know 
that Bhagwandeo Tewari (accused 
No. 4) is the Cashier of that 
firm. I see him ‘here in court 
{identifies accused No. 4). I know of 
another employee of the firm: the 
manager, Jagdish Prasad. I know 
another employee of the firm: the ac- 
countant, Shyamlal.” 
i 12. The appellant in his state- 
ment under S. 342, Cr. P..C. stated 
thus: 

“You ask me, Sir, If I have to say 
anything about the evidence led in 
this case to the effect that I happen 
to be a partner of accused No. 1 firm. 
To that, Sir, my answer is that I am. The 
evidence to that end is correct. I shall 
only add that I alone look after _the 


affairs of this firm.” . 
13. Mr. Daphtary says that on 


this evidence it cannot be held that- 


the appellant was in-charge of the 
conduct of the business. We are un- 
able to agree with him on this point. 
The appellant has himself stated that 
he alone looked after the affairs of 
the firm. This ‘means that he is in 
charge of the business of the firm 
within the meaning of the section 
though there may be a Manager work- 
ing under him. 

14, The question then arises 
whether the appellant was in charge 
of the conduct of the business of the 
‘firm at the time the contravention 
was committed. He was not physical- 
ly present in Calcutta at the time of 
the commission of the offence and the 
prosecution, evidence shows that one 
Jagdish Prasad was the manager of 
the firm. It is true that the onus of 
proving that the appellant was in 
charge of the conduct of the business 
ofthe company atthe time ‘the contra- 
vention took place lies on the Prosecu- 
tion, but when a partner in charge of 
a business proceeds abroad it does not 
mean that he ceases to be in charge, 
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unless there is evidence tħat ħe gave 
up charge in favour of another per- 
son. Therefore, we must hold that 
the appellant was in charge of the 


“business of the firm within the mean- 


ing of See. 23C (1). 

15. But while imposing sen- 
tence a Court might take notice of the 
fact that a person is being vicarious- 
ly punished for an offence and if he 
shows that it is possible that the con-| . 
travention of the Act took place with-| . 
out his knowledge or- neglect a sen-|. 
tence of imprisonment’ may not be 
imposed. In this case he was abroad 
at the time of contravention and it is 
possible that the contravention took 


place without his knowledge or 
because of lack of diligence. It seems 


to us that on the facts of this 
case a sentence of fine of Rs. 2,000/- 
‘will meet the ends of justice. 

16. . The learned counsel for the 
respondent State urges that this is not 
a case fit for review because it is only 
a case of mistaken judgment: But we 
are unable to agree with this submis- 
sion because at the time of the argu- 
ments our attention was not drawn 
specifically to sub-section 23C (2) and 
the light it throws.on the interpreta- 
tion of sub-section (1). - 

17. In-the result the review pes 
tition is partly allowed and the judg- 
ment of this Court in Criminal Appeal 
No. 211 of 1969 modified to the extent 
that the sentence of six months’ rigo- 
rous imprisonment imposed on Gir- 
dharilal is set aside. The sentence of 
fine of Rs. 2,000/- shall, however, 
stand. P 
Petition partly allowed. 
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Bachan Singh and others, Peti- 
tioners v. The State of Punjab and 
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Writ Petition No. 1 of 1970, Dj- 
18-2-1971. 

(A) Punjab Development of Das 
maged Areas Act (10 of 1951) Pre. —= 
Act does not violate Art. 19 (1) (£) and 
(g) of Constitution. (X-Ref: Constitu- 
tion of India, Art. 19 (1) (f) and (g). } 

(Paras 9, 10) 
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__ he reasonableness of the restric- 
tons on the rights guaranteed urder 
Art. 19 are to be determined ky a 
reference to the nature of the rght 
said. to have been infringed, the pur- 
pose of the restrictions sought to be 
imposed, the urgency of the evil and 
the necessity to rectify or remedy it 
— all of which has to be balarced 
with the social welfare or social pur- 
pose sought to be achieved. The r-ght 
of the individual has therefore tc be 
sublimated to the larger interest of the 
general public. The provisions of the 
Act clearly indicate that they are 
reasonable and are designed to serve 
the interest of the general pvblic 
namely to execute schemes in a plan- 
ned manner for the improvement of 
the damaged areas of the citr of 
Amritsar. They do not in any way 
violate the provisions of Art. 19 (1) 
(f) and (g). The Act complies sub- 
stantially if not abundantly with the 
restrictions imposed on the exercise 
of the said fundamental rights. 
(Para 9) 
The fact that some buildings in 
these areas are newly built or that 
some of them are not damaged Joes 
not in any way justify an impediment 
being placed for a scheme whick is 
designed to achieve a social purpose 
and is for the public good. 
i (Para 10) 


(B) Punjab Development of Da- 
maged Areas Act (10 of 1951), S. 3 — 
Act is not discriminatory and does not 
offend Art. 14 of Constitution. (X-Refs 
Constitution of India, Art. 14). 
i (Parz 10) 

No option is given to acquire the 
area either under the Act or under 
the Punjab Town Improvement Act 
according to the discrezion of the Trust 
which is without guidelines and arbi- 
trary. (Pare 10) 


What Section 3 empowers is that 
the Trust in framing.a scheme may 
provide for all or any of the matters 
mentioned in Section 28 of the Punjab 
Town Improvement Act. It further 
declares ‘that any scheme already fram- 
ed under the Punjab Town Improve- 
ment Actis deemed to have been tam- 
ed under the Act. It cannot be said 
that a discretion is given to the Trust 
to frame a Scheme either under the 
provisions of the Act or under the 
provisions of the Punjab Town Im- 
provement Act or thet the provisions 
of the. latter Act are more advanta- 
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geous in the matter of compensation 
or in respect of any other matter. The 
section merely incorporates by refer- 
ence some of the provisions of the 
other Act and is also an enabling one. 
(Para 10) 
(C) Punjab Development of Da- 
maged Areas Act (10 of 1951) Pre. — 
Act does not violate Art. 31 (2) of 
Constitution. (X-Ref: Constitution of 
India, Art. 31 (2).) ` (Para 13) 
; The compensation payable is 
neither inadequate nor illusory but on 
the other hand is not less than the 
market value and may even be more. 
There is therefore no violation of Arti- 
cle 31 (2) of the Constitution. 
f ; (Para 13) 
_ M/s. J. P. Goyal and Sobhag Mal 
Jain, Advocates, for Petitioners; Mr. 
Bishan Narain, Sr. Advocate, (Mr. 
R. N. Sachthey, Advocate, with him), 
for Respondent No. 1; Mr. Bishan 
Narain, Sr. Advocate, (Mr. B. Datta, 
Advocate, and M/s. J. B. Dadachaniji, 
O. C. Mathur and Ravinder Narain, 


Advocates of M/s. J. B. Dadachanji 
and Co., with him), for Respondents 
Nos. 2 and 3. . ; 


The following Judgment of the. 
Court was delivered by aa 

P. JAGANMOHAN REDDY, J.:— ' 
The three Petitioners who are resi- 
dents of Amritsar have filed this Peti- 
tion under Art. 32 of the Constitution, 
challenging the Punjab Development 
of Damaged Areas Act 10 of 1951 
(hereinafter called ‘the Act’) as being 
violative of Arts. 14, 19 (1) (£) & (g) - 
A 31 (2) of the Constitution of 

a. 


2.- The first Petitioner carries 
on a Bakery business in a shop in 
Bazar Jallianwala near Chowk Pho- 
wara of which he is a tenant. The 
second Petitioner is the owner of a 
building consisting of a number of 
shops situated in Bazar Bikanarian 
while the third Petitioner is a tenant 
in occupation of a residential house 
situated in Bazar Sodhian. On 26th 
June 1962 the State Government de- 
clared by a Notification under S. 2(d) 
of the Act the entire area within the 
walled city of Amritsar to be a da- 
maged area. In pursuance of the said 
Notification a number of schemes were 
formulated by the improvement Trust 
of Amritsar. Two of such Schemes 
with which the petitioners are con- 
cerned related to (1) Chowk Phowara 
cum J allianwala Bagh and (2) Ghana 


2166 S. C. [Prs. 2-4] Bachan Singh v. State of Punjab (J. Reddy J.) 


faghar. The former Scheme was san- 
ctioned by the State Government bya 
Notification dated the 17th July 1968, 
while the Ghantaghar Scheme was 
‘sanctioned by Notification of the. 10th 
October 1969. Pursuant to these Noti- 
fications a Notice was issued on 26th 
November -1969 to the first Petitioner 
whose shop is covered by the Chowk 
Phowara cum Jallianwala Bagh 
Scheme to vacate the premises in his 
possession. A notice was also given to 
Petitioners 2 and 3 in respect of the 
buildings. owned or occupied by them 
in the Ghantaghar area Scheme, ask- 
ing them to appear before the Land 
Acquisition Collector the 3rd Respon- 
dent and explain the interest which 
they have in the respective premises 
sought to be acquired. It is contend- 
ed by the Petitioners: (1) (a) that Sec- 
tion 2 (d) offends Art. 14 of the Con- 
stitution inasmuch as the damaged 
area as defined under that Section fur- 
nishes no guidelines, is arbitrary, un- 
guided, uncanalised and discrimina- 
tory inasmuch as it enables the State 
Government to pick and choose any 
area and declare it to be damaged area 
„even though it may not at all be 
damaged while at. the same time leav- 
ing out other areas similarly situated 
which are either not damaged or 
really damaged; that in any case the 
Notification under S. 2 (d) is vague 
and therefore bad, (b) that the provi- 
sions regarding compensation are also 
discriminatory because property. can 
be acquired at the discretion of the 
Improvement Trust either under the 
‘ Punjab Town Improvement Act 1922 
or under the Act even though the 
compensation payable under the pro- 
vision of the former Act are advan- 
tageous as compared to those payable 
under the Act., (2) that the compensa- 
tion provisions in the Act violate Arti- 
cle 31 (2) as it stood at the time when 
the Act was passed in 1951; (3) that 
the Acquisition under the Act cannot 
be said to be for a public purpose as 
not a single pie comes from the Gov- 
ernment or is contributed by the local 
authority; and (4) that the impugned 
Notification sanctioning the two 
schemes is also void because once. the 
Government had exercised the power 
by sanctioning Dharam Singh Market 
Scheme, the power of sanction under 
Section 5 is exhausted. 


3. mn order to appreciate the 
several contentions it is necessary to 
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examine the provisions of the Act buf 
before we do so it may be useful also 
to briefly set out the legislative . his- 
tory of the enactment and the purpose 
for which it was enacted. Prior to the 
partition of India there were serious 
communal] rioting in March 1947 in 
some parts of Punjab, particularly in 
Amritsar. These riots as well as 
those which subsequently took place 
on the eve of- partition caused exten- 


sive damage to property and left a lot. — 


of debris and refuge which had to be 
cleared. The Governor of Punjab who 
had by a proclamation under Sec. 93 
of the Government of India Act 1935 
assuming to himself all powers vested 
by and under the said Act passed the 
Punjab Damaged Areas Act 11 of 
1947 on 9th May 1947. The Act so 
passed would only have force for two 
years from the date on which the 
proclamation ceases to have effect un- 
less sooner repealed or re-enacted by 
an Act of the appropriate legislature. 
The rule of the Governor came to an 
end on 15th August 1947 and conse- 
quently the 1947 Act would cease to 
have force on 15th August 1949. 


4. It appears from the State- 
ment of Objects and Reasons of the 
1947 Act that Government finding that 
it had not adequate power to deal with 
dangerous or damaged buildings sum- 
marily, or to deal satisfactorily . with 
debris, the materials of damaged or 
fallen buildings or to control salvage 
of property and its disposal or to in- 
demnify the Crown or the Local autho- 
Tities or their employees for the action 
already taken in respect of the afore- 


‘said matters, wanted to arm itself by 
emergency changes in the Laws regu- 


lating the administration of Urban 
areas and to provide in an orderly 
way. for the custody and disposal of 
debries and salved property. The 
substantive portions of the Act were 
meant to come into force in any area 
to which their application may be con- 
sidered desirable by the Provincial 
Government, on such date as may be 
notified. Under Section 2 (e) the 
Damaged area was defined in much 
the same way as is defined in S. 2 (b) 
of the present Act. It conferred power 
on the Provincial Government to de- 
clare by Notification any area or any 
portion thereof to be a damaged area. 
Under this provision the whole of the 
walled city of Amritsar was declared 
to be damaged area. As this Act 
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would have Iapsed by the <5th 
August 1949, the East Punjab Damag- 
ed Areas Act 10 of 1949 was enacted 
‘which embodied practically the same 
provisions as were contained in the 
1947 Act. Under this Act -no fresh 


Notification in respect of the area. 


Notified in the 1947 Act was issued 
and though Ss. 
Act came into force immediately efter 
its publication the other provisions of 
that Act were to come into forc2 in 
any urban area as the State Govern- 
ment by Notification may appoint. 
These provisions however did not meet 
the need for planned developmert of 
the damaged areas and consequently 
the Damaged Area. Ordinance 13 of 
1950 was promulgated by the Gover- 
nor of Punjab on the ist December 
1960. The Ordinance was replaced 
by the present Act. 


5. Though under sub-sec. (2) of ` 


Section 1 the Act extends to the whole 
of Punjab sub- -sec. (3) was to come in- 
to force at once within the local area 
of Amritsar Improvement Trust and 
any other such areas as the Govern- 
ment may by Notification specify. Sec- 
tion 2 (d) defines damaged area to. be 
an area which the State Government 
by Notification may declare to be a 
damaged area and includes the area 
already notified by the East Punjab 
Damaged Areas Act 1949. Séc. 2 (e) 
defined ‘The Improvement Trug’ or 
‘Trusts’ as an Improvement Trust 
constituted under the 
- Improvement Act 1922, while “and 
under S. 2 (f) includes benefits to arise 
out of land or things attached tc the 
earth or permanently fastened to any- 
thing attached to the earth. S2c. 3 
empowers the Trust to frame a Eche- 
me or Schemes for the development of 
the damaged area providing for all or 
any of the matters mentioned under 
Section 28 of the Punjab Town Im- 
provement Act 1922 and any Scheme 


already framed or sanctioned in res-.. 


pect of a damaged area underthe pro- 
visions of that Act which shall 
deemed to have been framed or sanc- 
tioned under the Act. Sections 4&5 
then provide for the publication of the 


Scheme giving certain specified details - 


calling for objections to the scheme 
within a period prescribed. After con- 
sidering the objections if any, which 
may be received by the Trust during 
the period prescribed the Trust may 
approve the scheme with or without 


1 to 3 of the 1949- 


Punjab Town - 


be ` 
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modification and thereafter submit it 
to the State Government with a state- 
ment of objections received byit. The 
State Government may modify the 
scheme if necessary and notify it’ 
either in original or as modified. The 
Scheme so published shall be deemed 
to be the sanctioned scheme; such 
publications being conclusive evidence 
of the Scheme having been duly 
framed and sanctioned. Under S. $ 
the Trust.shall within 3 months from 
the date of the publication of the 
Scheme under Sub-s. (3) of Section 5 
apply to the Collector for acquisition 
and if considered necessary for taking 
immediate possession of the whole or 
part of any damaged area comprised 
in the Scheme and on such application 
being made the- Collector may forth- 
with deliver or cause to be delivered 


. to it the possession of the damaged 


area. On such order being made by 
the Collector the damaged area vests 
in the Trust free from all incum- 
brances but. subject to- payment in due 
course of compensation by the Trust 
in accordance with the provisions of 
the Act. The occupier of any building 
or any part of the building was to be 


‘given at least 2 weeks notice or such 


longer notice as it considered reason- 
ably sufficient to enable him to re- 
move his movable property from such 
building without unnecessary incon- 
venience to him. Section 7 empowers 
the Collector, if he is himself a Magis- 
trate and if not to apply to a Magis- 
trate to remove obstruction and to de- 
liver possession of the land to the Im- 
provement Trust. Section 8 provides 
for marking and measuring. Sec. 9 
requires the Collector to cause notices 
giving particulars as required under 
sub-section (2) inviting claim to be 
made to him for compensation. Sec- 
tion 11 requires the Collector to make 
an enquiry into the objections and 
claims made pursuant to the notice 
issued under sub-sec. (2) (b) of S. 9, and 
to determine: ` 

(a) the true area of the land; 
_ (b) the market value, at the time 
of publication oa the Scheme under 
Section 4 (1), of— 

(i) the land, 

(ii) all material standing on them, 
and 

(iii) any sources of income deriv- 
ed from the land. 

(c) The value 


of plots, the 


material thereon and other sources of 
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income remaining outstanding as noti- 
fied by the State Government under 
Section 12; and 

(d) the extent of the interest of 
` every person claiming compensation, 
and the market value of the interest 
of such persons at the time of publi- 
cation of the scheme under Sec. 4 (1), 


6. Under Section 12 the Trust 
shall as soon as possession of the land 
comprised in the sanctioned scheme is 
delivered to it proceed to execute the 
scheme but not later than 3 years of 
the sanctioning of the scheme submit 
for the scrutiny of the State Govern- 
ment an accurate statement which 
ened contain the following particu- 
ars:— 

(a) the actual cost of the scheme; 

(b) the income derived from the 
scheme; 

(c) the particulars and the esti- 
mated value of the plots and any 
pee thereon that remain to be 
` sold; ; 

a. the estimated value of the 

other sources of income from the 
scheme which remain outstanding. 
On the scheme being submitted to the 
State Government, it shall after neces- 
sary scrutiny notify the details of the 
aforesaid statement. 


7. The manner in which com- 
pensation is to be computed and the 
award to be passed by the Collector 
and the payment of compensation are 
provided for in Sections 13 and 16. 
Section 14 provides for the Collector’s 
award to be filed and Section 15 em- 
powers Trust either to notify its in- 
tention to make a reference to the Tri- 
bunal in the manner stated in Sec. 19 


against the amount awarded by the 


Collector or place the amount award- 
ed at his disposal. Sections 13 and 16 
which deal with the calculation of the 
total compensation and its payment 
are as follows: ; 
Section 13: 

(1) After the statement has been 
notified under the preceding section, 
the Collector shall. make an award ap- 
portioning compensation in the manner 
hereinafter prescribed, among all the 
persons known or believed to be in- 
terested in the land, of whom or of 
whose claims he has information, 
whether or not they have appeared 
before 

(2) Notwithstanding anything con- 
tained in any other law for the time 
being in force, the total compensation 
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payable for any land acquired under 
this Act shall be the difference be- 


tween— 

5 (a) the income of the Scheme, 
which shall include the estimated 
value of- the plots and the material 
thereon that remain to be sold and 
the other sources of income from. the 
lee which remain outstanding; 
an . 

` (b) the cost of the scheme, as 
notified in the statement under S. 12.. 

(3) subject to the provisions of 
the Administration of Evacuee Property 
Act 1950, or any other law on the sub- 
ject for the time being in force, the 
compensation awarded in respect of 
the structures, if any, standing on the 
land comprised in the scheme shall be 
payable to the persons known or be- 
lieved to be interested in. those struc- 
tures according to their respective 
interests as determined by the Collec- 
tor under Section 11. 

Explanation: 

In computing such compensation, 
the Collector shall assess the market 
value of the structures at the time of 
delivery of possession of the land to 
the Trust and deduct from such value 
the cost of demolishing them and re- 
moving the material from the site. 

(4) The total compensation, less 
any deductions that may be necessary 
on account of the amounts, if any, 
payable under sub-section (3), shall 
be paid to the various persons inter- 
ested in proportion to the interests 
held by them as determined by the. 
Collector under S. 11 (c).” 

Provided that the amount paid to 
any person shall not be less than the 
market value of his interest as deter- 
mined by the Collector under S. 11 
(d) minus the. cost of demolition and 
removal incurred by the Trust. 
Section 16: . 

From the amount placed at his 
disposal under Section 15 the Collec- 
tor shall, according to the award, ten- 
der payments to the persons interest- 
ed and make payments to those who 
agree to receive the same, with or 
without protest. 

8. Sections 19 to 21 provide 
that the Trust or persons interested 
who receive compensation under pro= 
test, may require the Collector to 
make a reference to the ‘Tribunal in 
respect of the measurement of the 
land, amount of compensation, the 
persons to whom it is payable, its ap- 
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portionment among persons inter2st- 
ed. A statement of the case is also 
required to be drawn up by the Col- 
Jector on reference, ard a notice to 
be given by the Tribunal to the ver- 
sons interested. Under Section 23 the 
Tribunal has power to either main- 
tain or modify the award passed by 
the Collector and order paymen:= to 
the persons entitled to it, provided 
that it shall not question the amounts 
notified under Section 12. The award 
passed by the Tribunal is. deemed to 
be a decree and the statement of the 
grounds therefor a Judgment within 
the meaning of sub-sections (2) and (9) 
of Section 2 of the Civil Procedure 
Code; and every award and order 
of the Tribunal is enforceable by the 
Court of the Senior Sub Judge within 
the local limits of its jurisdiction és if 
it were a decree made or passed bv it. 
While Section 24 makes provision for 
the award of costs, Section 25 does not 
require the Trust to pay interest on 
any amount awarded as compensation 
and tendered in accordance with the 
order of the Collector. 


9. The provisions of the Act 
it may be noticed clearly indicate that 
they are reasonable and are designed 
to serve the interest of the general 
public namely to execute schemes in 
a planned manner for the improve- 
ment of the damaged areas of the city 
of Amritsar. They do not in any way 
violate the provisions of Art. 19 (1) (4) 
& (g). This Court has in no uncertain 
terms laid down the test for ascer- 
taining reasonableness of the rescric- 
tions on the rights guaranteed under 
Article 19 to be determined by a re- 
ference to the nature cf the right said 
to have been infringed, the purpose of 
the restrictions sought to be impcsed, 
the urgency of the evil and the neces- 
sity to rectify or remedy it — all of 
which has to be balanced with the 
social welfare or 


the individual has therefore to be 
sublimated to the larger interest of 
the general public. Applying this 
test it will be seen that persons. who 
are affected by the Scheme are given 
an opportunity to filetheir objections 
which: have to be given due considera- 
- ition by the Trust before finalising the 
scheme. Their objections are further 
considered by the- Government before 
sanctioning the scheme. They have 
also a right to take part in the pro- 


social purpose. 
sought to be achieved. The right of. 
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enquiry into claims, for compensation, 
and are given notice of the award 
made by the Collector. The compen- 
sation payable to them is, more in the 
nature of a profit sharing scheme in 
that the minimum that they would be 
entitled for payment is the market 
value of the property which has come 
under the scheme and may even be 
entitled to something more depending 
upon the income of the scheme and 
the. expenditure incurred therefor. 
The total amount of compensation for 
any land so acquired under S. 13 (2) 
is the difference between the income of 
the scheme which is to include the 
estimated value of the buildings and 
the material thereon that . remains to 
be sold; the profits on the plots sold 
and the other source of the income of 
the scheme as notified in the statement 
under Section 12, subject, as we have 
pointed out earlier, to the compensation 
in any case not being less than the 
market value of his interest as deter- 
mined by the Collector under S. 11 (d) 
minus the cost of the demolition and 
removal incurred by the Trust. ‘The 
persons interested are further given a 
right to have their objections to the 
award fixing compensation, the area 
of the land demarcated and other 


“matters as specified in Section 20 re- 


ferred to the Tribunal. The award or 
any order passed by the Tribunal be- 
ing deemed tobeaJudgment and a de- 
cree under the Civil Procedure Code, 
the affected persons have therefore 
right of appeal provided under that 
Code, which will give them an oppor- 
tunity to go up to the High Court and 
even to the Supreme Court. The 
fundamental rights to acquire, hold or 
dispose property or to carry on any 
occupation, trade or business guaran- 
teed under Article 19 (1) (f) & (g) is 
subject to the restrictions contained in 
Clauses (5) & (6) of the said Article. 
The Act in our view complies substan- 
tially if not abundantly with the res- 
trictions imposed on the exercise of 
the said fundamental rights. 


10. It is then contended that 
some buildings in these areas are new-; 
ly built or that some of them are not: 
damaged and hence the restriction is 
unreasonable but in our view this 
alone does not in any way justify an: 
impediment being placed for a scheme: 
which is designed to achieve a social 
purpose and is for the public good.| 
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Act is also determined on principles 
similar to those under the Land Acquisi- 
tion Act or the Punjab Town Improve- 
ment Act. There is however no justi- 
fication in the submission that option 
is given to acquire the area either 
under. the Act or under the 
Punjab Town Improvement Act ac- 
cording to the discretion of the Trust 
which is without guidelines and arbi- 
trary. This argument is devoid of 
force because what Section 3 em- 
powers is that the Trust in framing 
a scheme may provide for all or any 
of the matters mentioned in S. 28 of 
the Punjab Town Improvement Act. 
It further declares that any . scheme 
already framed under the Punjab 
Town Improvement Act is deemed to 
have been framed under the Act. 
This is far from saying that a 
discretion is given to the Trust to 
frame a Scheme either under the 
provisions of the Act or under the 
provisions of the Punjab Town Im- 
provement Act or that the provisions 
of the latter Act are more advantageous 
in the.matter of compensation or in 
respect of any other matter. The sec- 
tion merely incorporates by reference 
to some of the provisions of the other 
Act and is also an enabling one. There 





is also no validity in the contention’ 


that compensation is not payable for 
the buildings but only for the land be- 
cause the definition of land under the 
Act is similar to that under S. 3 (a) of 
the Land Acquisition Act and is com- 
es enough to include buildings 
also. 


11. It is next urged thħat the 
compensation so determined is not im- 
mediately payable because under the 
provisions. of the Act the final com- 
pensation will only be determined 
after the scheme is submitted and 
sanctioned by the Government which 
may take several years and also there 
is a prohibition against payment of 
interest on the amount of compensa- 
tion unlike that provided under the 
provisions of the Land Acquisition 
Act. It is true that the finalisation of 
the scheme will take time but under 
the provisions of sub-sec. (2) of S. 12 
the submission of the Scheme by the 
Trust is not to be later than 3 years 
which does not mean necessarily that 
it will take 3 years and may even take 
less if not obstructed by persons 
affected. In any case as we have said 
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where the scheme is for the benefit 
of all those who have properties in 
the areas which are covered by the 
scheme and is on a profit sharing 
basis, there is no hardship or disad- 
vantage—particularly when the Peti- 
tioners as we shall point out present- 
ly are assured of alternative accommo- 
dation and the allotment of newly 
built shops under the scheme. 


12. Though the actual schemes 
are not before us, it is stated in the 
counter of Respondent No. 2 the 
Chairman of the Amritsar Improve- 
ment Trust that the Petitioners have 
been assured in writing by the Trust 
that allotment of pacca shops as soon 
as the commercial building in Dharam 
Singh Market which is being cons- 
tructed at an estimated cost of Rupees 
26 lakhs is completed. In _ fact 
Ahata Bishan Dass and the adjoin- 
ing scheme areas are ready. In 
the meanwhile many of the persons 
who have applied for alternate ac- 
commodation have for the time being 
been accommodated by the Trust in 
the stalls recently set up.in Kesribagh 
in the immediate vicinity of the Trust 
Office. Though the Petitioners 1 and 
3 have not applied for alternative ac- 
commodation they have been assured 
that they will be treated alike with 


‘the said displaced occupiers of shops 


in case they apply for alternative ac- 
commodation. In so. far as the Peti- 
tioner No. 2 is concerned it is alleged 
that he is not an occupier of the biild- 
ing, as such there is no question of an’ 
alternative accommodation being given 
to him but this matter will have to be 
decided under the provisions of the 
Act. Be that as it may in fact the 
Chairman cf the Amritsar Improve- 
ment Trust has appended to the coun- 
ter a letter addressed to one Inder 
Singh Arora who has a shop in Bazar 
Jallianwala in Amritsar and who is 
also similarly. situated like the peti- 
tioners. In that letter of 6-1-1970 he 
has stated as follows: 

“Reference your discussion with 
the undersigned. - 

It has been decided to offer you 
accommodation on the lines of com- 
mitments made by the Trust in High 
Court in Letters Patent Appeal No. 187 
of 1969 (Punj) (Mulk Raj v. Trust) 
i.e. as soon as commercial buildings 
in Dharam Singh Market, Ahata 
Bishan Dass and the adjoining Scheme 
areas are ready, the Trust would give 
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preference to the oustees from the 
scheme area (Chowk Phowara to Jal- 


Hianwala Bagh in- Main Bazar and 


other Markets) who are 5 years old to 
occupy shops of their choice at the 
rent which is fixed by the Trust for 
the particular shop. The rent fixed 
by the Improvement Trust may be 
fhe highest that can be fetched in the 
Market. At that rent the tenants may 
exercise their option to get tenency 
rights in preference to others and in 
ease they refuse. to take the shops on 
rent so fixed by the Trust, the same 
would be given to others.” Í 


13. These assurances are com- 


. mitments and would equally apply ‘to 


the Petitioners. We cannot envisage 
a more reasonable and fair treatment 
accorded to the persons who have been 
displaced as a result of the Improve- 
ment Schemes. The Petitioners in spite 
of all these assurances have taken 
an unreasonable attitude in litigating 
and holding up a scheme that is b2ne- 
ficial for all those are affected in the 
damaged areas by the two impugned 
schemes. In our view the compensa- 
tion payable is neither inadequate nor 
illusory but on the other hand is not 
Tess than the market value and may 
even be more. There is therefore no 
violation of Art. 31 (2) of the Consti- 
tution. - 


14. The further contertion 
that S. 2 (d) is discriminatory or vague 
in that it does not indicate the criteria 


for determining what is a damaged . 


area appears to us to ke without force. 
We have seen the purpose for which 
the Act was passed by the Legislature 
which leaves little doubt that it was 
the damage caused by wholesale and 
serious rioting to buildings in certain 
urban areas in the State of Punjab 
and particularly in the area within 
the walled city of Amritsar which 
necessitated the framing and execu- 
tion of schemes of improvement in 
those areas. In so far as the present 
petition is concerned it relates to two 
of the areas within the walled city of 
Amritsar. It is therefore not difficult 
to determine what is a damaged area 
for, if the whole of the walled city of 
Amritsar is a damaged area, any. part 
thereof is equally a damaged area. 
There is nothing arbitrary nor is the 
power conferred on tha State Govern- 
ment unguided or uncanalised nor for 
that matter can it be said that the 
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Notification issued on the 26 June 1962 - 
is vague. . 
15. In so far as ‘the contention 
that the impugned Notification sanc- 
tioning the two schemes are void as 
the power under S.-5 of the Act was 
exhausted because the Government 
had already exercised its power when 
it sanctioned Dharam Singh Market 
Scheme, the learned Advocate has not 
chosen to address any arguments or to 
substantiate that contention. As such 
we find it unnecessary to deal with it. 
16. - In our view none of the 
objections are sustainable either on the 
ground of discrimination under Art. 14 
or on the scheme being unreasonable 
or not in the interest of general public 
violating Art. 19 (1) (f) & (g) nor on 
the ground of the compensation pay- 
able being inadequate -or insufficient 
so as to infringe the guarantee under 
Art. 31 (2) of the Constitution of 
India. The petition is accordingly dis- 

missed with costs. 
Petition dismissed. ` 
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(From: Assam)* 
J. M. SHELAT AND I. D. DUA, JJ. 


The Management of Panitola Tea 
Estate, Appellant v. The Workmen, 
Respondents. 2 
Civil Appeal No. 1137 of 1970, D/- 
18-2-1971. 

Industrial Disputes Act (1947), 
Sch. If, Item 3 — General rule on 
setting aside wrongful dismissal ofa 
workman is reinstatement. (Case law 
discussed). 

The question whether on setting 
aside the wrongful dismissal of work- 
man be should be reinstated or direct- 
ed to be paid compensation is a matter 
within the judicial discretion of the 
Labour Court or the Tribunal, dealing 
with the industrial dispute, the gene- 
ral rule in the absence of any special 
circumstances being of reinstatement. 
In exercising this discretion, fairplay 
towards the employee on the one hand 
and interest of the employer, inclu- 
ding considerations of discipline in the 
establishment, on the other, require 


*(In Reference No. 20 of 1964, D/- 30- 
10-1969 — Assam at Dibrugarh) 
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to be duly safeguarded. If on the facts 
it is not possible to find cogent mater- 
fal.on which the establishment can be 
genuinely bé considered to have lost 
confidence in the integrity of the 
workman he is entitled to be reinstat- 
ed. If dismissal was wrongful then 
merely because proceedings for adju- 
dication of the industrial dispute have 
taken a long time is by itself no rea- 
son for not directing his reinstatement 
if it is otherwise justified being in ac- 
cordance with normal rule. Case law 
discussed. .(Paras 6, 7) 


Cases Referred: Chronological Paras 

(1971) CA No. 1607 of 1966, D/- 
‘3-2-1971 (SC), M/s. Tulsidas 
“Paul'v. The Second Labour ; 
Court, W. B. 6 


(1970) AIR 1970 SC 1401 (V 57)= 
(1970) 1 Lab LJ 228, Hindustan 
Steel Ltd. v. A. K. Roy 3-4, 


(1970) 1970-1 Lab LJ 63 = 20 
Fac LR 59 (SC), Ruby Gene- 
ral Insurance Co. Ltd. v. 
Chopra 3-4 

(1968) Pi968-1 Lab LJ 529 = 16 
Fac LR 377 (Mad), Workmen 
of United Bleachers (P) Ltd. 

v. United Bleachers (P) Ltd. 5 
(1967) C. A. No. 516 of 1966, D/- 
26-10-1967 (SC), Doomur 
Dulung Tea Estate v. Work-' 

men 

(1967) C. A. No. 382 of 1966, D/- 
14-8-1967 = 15 Fac LR 395 
(SC), Workmen of Charottar 
Gramodhar Sahakari Mandali 
Ltd. v. Charottar Gramodhar 
Sahakari Mandali Ltd. 

(1964) C. A. Nos. 1070 and 1071 of 
1963, D/- 27-10-1964 = ILR 
(1965) 17 Assam 191 (SC), 
Workmen of Assam Match Co. 
Ltd. v. The Presiding Officer 
Labour Court Assam 

(1961) ATR 1961 SC 1198 (V 48) 
= (1961) 2 Lab LJ 107, M. L. 
Bose & Co. (P.) Ltd. v. Its Em- 
ployees : 5 

(1960) AIR 1960 SC 160 (V 47)= 
(1960) 1 SCR 806, The Punjab 
ue Bank Ltd. vy. Its Work- 


(1960). AIR 1960 SC 1264 (V 47) 
= (1960) 3 SCR 457, Assam Oi ` 
Co. Ltd. v. Workmen : 6 

{1960) AIR 1960 SC 762 (V 47)= 
(1960) 1 Lab LJ 504, Swadesa- 
mitran Ltd. v. Their Work- 
men 


6, 7 


5, 7 


A.L R. 

Mr. M. C. Chagla, Sr. Advocate, 

(Mr. R. Gopalakrishnan, T 
with him), for Appellant; Mr. K. 


Gupta, Advocate, for Respondents. 


The following Judgment of tħe 
Court was delivered by 


DUA, J.: In this appeal special 
Jeave was limited to the question whe- 
ther relief by way of payment of 
compensation should not be substitut- 
ed for the relief by way of reinstate- 
ment granted by the Labour Court to 
e woranga, H. P. Bhagavati, Store 

er ; 


2. The Panitole Tea Estate be- 
Iongs to the Jokai (Assam) Tea Co., 
Ltd., Panitole. Depot Line was one of - 
the Out. Garden under this Tea Estate 
and it had a separate godown. One 
B. K. Borgohain, a part-time clerk, 
was in charge of this godown. Am- 
monia sulphate fertiliser was stored in 
this godown, 970 bags having been 
received there between December 12, 
1960 and January 5, 1961. Pursuant 
to receipt of an anonymous letter that 
there was pilferage of these bags the 
stock was checked and 89 bags were 
found missing. In the course of the 
domestic enquiry against Borgohain a 
chit (Ex. 12) was produced by him 
which: suggested N. P. Bhagavati’s col~ 
lusion with Borgohain in this affair, 
Bhagavati was accordingly also charge- 
sheeted and after domestic enquiry he 
was dismissed with effect from March 
23, 1961. This order of dismissal of 
Bhagavati gave rise to an industrial 


- dispute which was duly referred to 


the Labour Court of Assam at Dibru- 
garh. The Labour Court by its award 
dated October 30, 1969 held that the 


‘contents of Ex. 12 were too vague to 


connect Bhagavati with the offence 
charged. According to the Labour 
Court the management had procured 
this exhibit only to harass Bhagavati 
for no fault of his. The domestic 
enquiry was also found to be violative 


` of the principle of natural justice and 


its conclusions perverse, there being 
no evidence to support them. Bhaga- 
vati was accordingly held entitled to 
reinstatement with all the back wages 
and benefits. The present appeal is 
directed against this order and, as 
observed earlier, the only question we 
have to decide is whether Bhagavati 
should be reinstated or he should be 
paid compensation instead of reinstate- 
ment. The dismissal of Borgohain, it 
may be pointed out, was not challeng-~ 
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ed by him and that order became final. 
In this appeal we are not concerned 
with his dismissal. 

3-4. On appeal in this Court 
Shri Chagla has su>mitted that the 
management has lost confidence in 
Bhagavati and it would be un- 
fust and improper to force his 
reinstatement as a store clerk on 
the management after a lapse of 
ten years. The learned counsel 
offered to pay to the workman 
any reasonable compensation as may 
be ordered by this Court. Reli- 
ance in support: of this submission 
against the order of reinstatement was 
placed on two recent decisions of this 
Court Ruby General Insurance Co. 
Ltd., v. Chopra (1970) 1 Lab LJ 63 (SC) 
and Hindustan Steel Ltd. v. A K 
Roy, (1970) 1 Lab LJ £28 = (ATR 1970 
SC 1401). In the first case special 
leave granted by this Court was also 
limited only to the question whether 
the relief granted to the workman 
concerned should have been reinstate- 
ment or compensation. On a onsi- 
deration of the facts and circums- 
tances of that case this Court had set 
aside the order of reinstatement and 
directed the company to pay compen- 
sation to the workman concerned. Our 
attention has been drawn to some of 
the observations made in that ` case. 
This Court said there: : 

“In the present case we are of 
the view that reinstacement dir2cted 
by the tribunal was inexpedient. The 
respondent had served the company in 
all for a period of twelve months. It 
was not as if he had been induced to 
give up any employment he was en- 
gaged in for joining tne service of the 
appellant-company. The company’s 
establishment in Delhi was compara- 
tively a.small establishment. “here 
can be no doubt that the position ofa 
stenographer in such an establishment 
would be one of confidence and trust 
as he would be taking down dictation 
and typing out all -kinds of matters 
including sometimes. confidential and 
even secret matters. For example, a 


report of the working of this branch 


to the company’s headquarters by the 
branch manager, or a report as rezards 
the working of other rival insurance 
companies in Delhi area, or a report 
regarding promotion and even cemo- 
tion of some of the members of the 
staff of the branch office, and such 
other matters would be ‘of a highly 
confidential nature. If the branch 
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manager were, for one reason or the 
other, to’ lose confidence and trust 
in a stenographer working under him, 
it would obviously be impossible for 
nim to give dictation on such matters 
to such a stenographer.. On the assump- 
tion that the respondent was made to 
take dictation and type out letters in 
connection with other concerns in 
which the appellant-company was 
interested and the respondent was not 
paid any extra remuneration for such 
work, the respondent was, on his ad- 
mission, retaining with him  surrepti- 
tiously copies of those communica- 
tions. As the tribunal has remarked, the 
respondent didsoin orderto preserve 
evidence that he was made to.take down 
letters relating to concerns other than 
the appellant-company. Whether in 
terms of his employment as a steno- 
grapher the regional manager could 
take such work or not is a matter in 
which we need not go, but he did ad- 
mittedly. retain with him copies of as 
many as 32 such communications 
which he exhibited as Exs. W. 10 to 
W. 42. These copies were clearly the 
property of the company which .the 
respondent in no event could retain 
in his possession without the consent 
of his employers. If the regional 
manager were to entertain a feeling 
that, if reinstated, the respondent 
would in future also retain with him 
copies of documents of a confidential 
nature whenever the respondent felt 
that such retention would be of use 
or advantage to‘him, such a feeling on 
the part of the regional manager that 
he can no longer trust the respondent 
with any confidential matter cannot 
be regarded as altogether unjustified. 
The regional manager might well feel 
that if the respondent was capable of 
collecting evidence against the com- 
pany, he might in future collect per- 
haps evidence of a more dangerous 
and harmful nature. Obviously, if he 
cannot repose confidence in the res- 
pondent, if reinstated, he cannot make 
any use of his services, as a steno- 
grapher. In the circumstances, we 
think that the tribunal ought not to 
have directed his reinstatement des- 
pite its conclusion that the termina- 
tion of his services was wrongly made, 
but ought to have awarded suitable 
compensation instead.” 


And again: 
In the second case this Court observed; 
“The question, however, still is 
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whether the tribunal was, in the cir- 
cumstances of the case, justified in 
directing reinstatement. It is true that 
some of the decisions of this 
Court have laid down that where 
the discharge .or dismissal of a 
workman is not legal or justified, the 
relief which would ordinarily follow 
would be reinstatement. The Tribu- 
nal, however, has the discretion to 
award compensation instead of rein- 
statement if the circumstances of a 
particular case are unusual or excep- 
tional so'as to make reinstatement 
inexpedient or improper. The Tribu- 
nal has, therefore, to exercise its dis- 
cretion ‘judicially and in accordance 
with well recognised principles in that 
regard and has to examine carefully 
the circumstances of each case and 
decide whether such a case is one of 
those exceptions to the general rule. 
If the Tribunal were to exercise its 
discretion in disregard of such cir- 
cumstances or the principles laid down 
by this Court it would be a case either 
of no exercise of discretion or of one 
not legally exercised. In either case 
the High Court in exercise of its writ 
jurisdiction can interfere and cannot 
be content by simply saying that since 
the Tribunal has exercised its discre- 
tion it will not examine the circum- 
stances of the case to ascertain whe- 
ther or not such exercise was proper- 
ly and in accordance with the well- 
settled principles made. If the High 
Court were to do so, it would bea 
refusal on its part to exercise juris- 
diction.” 


And again: 


“The Tribunal no doubt felt that 
it was not established whether the 
investigation and the report following 
it were properly done and made, that 
the company ought to have disclosed 
it to the workman and given him an 
opportunity to vindicate himself. and 
that the non-disclosure of the report 
made the termination illegal and un- 
justified. That may or may not he 
right. But what was relevant, at the 
stage when thé Tribunal came to 
decide what relief the workman was 
entitled to, was the question whether 
the management genuinely apprehend- 
ed as.a result of the report that it 
would be risky to retain the workman 
in the company’s service. They may 
have gone wrong in the manner of 
terminating the workman’s service as 
held by the Tribunal. But, if the 
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management truly believed that it 
was not possible to retain the work- 
man in the company’s service on 
grounds of security and consequently 
could not place confidence in him any 
longer, the present case would be one 
of those exceptional cases where the 
general rule as to reinstatement could 
not properly be applied. This of course 
does not mean that in every case 
where the employer says that he has 
lost confidence in the workman, and, 
therefore, has terminated his service 
that reinstatement cannot be granted 
and the Tribunal has to award com- 
pensation. On the other hand, if on 
an examination of all the circumst- 
ances of the case, the Tribunal comes 
to the conclusion that the apprehen- 
sions of the employer were genuine 
and the employer truly felt that if 
was hazardous or prejudicial to the 
interests of the industry to retain the 
workman in his service on grounds of 
security, the case would be properly 
one where compensation would meet 
the ends of justice. 

On a consideration of all the cir- 
cumstances, the present case, in our 
view, was one such case. The Tribu- 
nal exercised its discretion mechani- 
cally without weighing the circum- 
stances of the case. That was no exer- 
cise of discretion at all. There is 
ample authority to the effect that ifa 
statutory tribunal exercises its discre- 
tion on the basis of irrelevant consi- 
derations or without regard to rele- 
vant considerations, certiorari may 


properly issue to quash its order. (See 


S. A. de Smith, Judicial Review of 
Administrative Action (2nd Ed) pp. 324- 
325). One such relevant considera- 
tion, the disregard of which would 
render its order amenable to inter- 
ference, would be the well-settled 
principles laid down in decisions bind- 
ing on the Tribunal to whom the dis- 
cretion is entrusted. The refusal by 
the High Court to interfere. was equal- 
ly mechanical and amounted to refu- 
sal to exercise its jurisdiction. Its 
order, therefore, becomes liable to 
interference.” 

Shri Chagla has argued that in the 
present case there was no exercise of 
judicial discretion by the Labour 
Court and the impugned order was 
made mechanically without consider- 
ing the relevant circumstances and 
applying its mind to the question as 
to which of the two reliefs was more 
appropriate. 


. Court). 


Panitola Tea Estate 


5. On behalf of the respon- 
dents it is submitted that Bhagavati, 
the workman concerned in this case, 
is innocent and the management was 
found by the Labour Court on evi- 
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_ dence to have resorted to unfair labour 


practice. The chit, Ex. 12, was also 
held not to be in the handwritinz of 
Bhagavati.. It is further emphasised 
that criminal proceedings were also 
started against Bhagavati but he was 
discharged in the criminal. case 
want of evidence implicating him. The 
respondent’s learned counsel has, in 
support of his submission, drawn our 
attention to the Punjab National 
Bank Ltd. v. Its Workmen, (1960) 1 
SCR 806 = (AIR 1960 SC 160), M. L. 
Bose & Co. (P) Ltd. v. Its Employees, 
(1961) 2 Lab LJ 107 = (AIR 1961 SC 
1198) and Workmen of United Bleachers 
(P) Ltd. v. United Bleachers (P).Ltd., 
(1968) 1 Lab LJ 529 (a decision by a 
single Judge of the Madras High 
In. the Punjab National Bank 
case (1960) 1 SCR 806 = (AIR. 1960 
SC 160) it was observed that the pro- 
priety of reinstatement in a case of 
wrongful or illegal dismissal is nor- 
mally a question of fact and where 
the industrial tribunal on a proper 
consideration of the relevant factors 
refuses to pass such an order the 
Supreme Court would be reluctant in 
the absence of any general or substan- 
tial question of law to interfere under 
Art. 136 of the Constitution. According 
to the counsel where -reinstatement 
has been ordered by the Court or tri- 
bunal in an industrial dispute arising 
out of dismissal of a workman this 
Court should, in the absence of spe- 
cial circumstances, decline to interfere 
with that order on special kave 
appeal. Support from the case of M. L. 
Bose and Co. (P) Ltd. (1961) 2 
Lab LJ 107 = (AIR 1961 SC 
1198) is sought for the contention that 
reinstatement is the normal rule 
when dismissal is held to be wrong- 
ful and it is. immaterial that the em- 
ployer has since emplcyed other work- 
men. The case of United Bleachers 
(1968) 1 Lab LJ 529 (Mad) follows the 
observations of this: Court ir the 
ease of Punjab National Bank Lid. 
(1960) 1 SCR 806 = (AIR 1960 SC 160); 
M. L. Bose & Co. (P) Ltd. (1931) 2 
Lab LJ 107 = (AIR 1961 SC 1198: and 
Swadesamitran Ltd. v. Their Work- 
men, (1960) 1 Lab LJ 504 = (aS 1960 
sc 762). 


for 
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6. In our opinion the present 
case is not one in which we would be 
justified -in interfering on appeal 
under Art. 136- of the Constitution 
with the order of the Tribunal. The 
question whether on setting aside the 
wrongful dismissal of a workman he 
should be reinstated or directed to be 
paid compensation is a matter within 
the judicial discretion of the Labour 
Court or the Tribunal, dealing with 
the industrial dispute, the general 
rule in the absence of any special 
circumstances being of reinstatement. 
In exercising this discretion, fairplay 
towards the employee on the one hand 
and interest of the employer, includ- 
ing considerations of discipline in the 
establishment, on the other, require to 
be duly safeguarded. This is necessary 
in the interest both of security of 
tenure of- the employ2ze and of 
smooth and harmonious working of 
the establishment. Legitimate interests 
of both of them have tc be kept in 
view if the order is expected to pro- 
mote the desired objective. of indus- 


. trial peace and maximum possible pro- 


duction. The past record of the em- 
ployer, the nature of the alleged con- 
duct for which action was taken 
against him, the grounds on which the 
order of the employer is-set aside, the 
nature of the duties performed by the 
employee concerned and the nature of 
the industrial establishment are some. 
of the broad relevant factors which, 
require to be taken into consideration. 
The factors just stated are merely il- 
lustrative and it is not possible to ex-| 
haustively enumerate them. Each 
ease has to be decided on its own facts 
and no hard and fast rule can be laid 
down to cover generally all conceiva- 
ble. contingencies. Proper balance has 
to be maintained betweer. the conflict-. 
ing claims of the employer and thei 
employee without jeopardising the 
larger interests of industrial peace and 
progress. In Hindustan . Steel Ltd’s 

case, (1970) 1 Lab LJ 228 = (AIR 
1970 SC 1401) this Court substituted 
the order of reinstatement by an order - 


: of payment of compensation on the 


ground that the police report and the 
security officer’s recommendation to 
the Company showed that it was not 
desirable for. reasons of security ‘te 
reinstate the employee. In that case 
it was observed: 


“As exceptions to ‘the general rule 
of reinstatement, there have been cases 
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where reinstatement has not been con- 
sidered as either desirable or expe- 
dient. These were the cases where 
there had been strained relations be- 
tween the employer and the employee, 
where the post held by the aggrieved 
employee had been one of trust and 
confidence or where, though dismissal 
or discharge was unsustainable owing 
to some infirmity in the impugned 
order, the employee was found to have 
been guilty of an activity subversive 
of or prejudicial to the interests of 
the industry. These cases are to be 
‘found in Assam Oil Ce. Ltd. v. Work- 
men, (1960) 3 SCR 457 = (ATR 1960 
SC 1264); Workmen of Charottar Gra- 
modhar Sahakari Mandali Ltd v. Cha- 
rottar Gramodhar Sahakari Mandali 
Ltd. C. A. No. 382 of 1966, D/- 14-8- 
(SC), Doomur Dulung Tea Estate v. 
Workmen, C. A. No. 516 of 1966, 
26-10-1967 (SC) and Ruby General 
Insurance Co. Ltd. v. P. P. Chopra, 
(1970) 1 Lab LJ 63 (SC). These 
are, however, illustrative cases where 
an exception was made to the 
general rule. No hard and fast rule 
as to which circumstances would in a 
given case constitute an exception to 
the general rule can possibly be laid 
down. as the ibunal in each case, 
keeping the objectives of industrial 
adjudication in mind, must in a spirit 
of fairness and justice confront the 
question whether the circumstances of 
the case require that an exception 
should be made and compensation 
would meet the ends of justice” 
The general rule of reinstatement in 
the absence of special circumstances 
was also recognised in the case of 
Workmen of Assam Match Co. Ltd. v. 
The Presiding Officer, Labour Court 
Assam C. As. Nos. 1070 and 1071 
of 1963, D/~ 27-10-1964 (SC) and has 
again been affirmed recently in M/s. 
Tulsidas Paul v. The Second Labour 
Court W. B. C., A. No. 1607 of 1966 D/- 
3-2-1971 (SC). In C. A. No. 1607 of 
1966, D/- 3-2-1971 (SC) it has been em- 
\phasised that no hard and fast rule 
-las to which circumstances would 
establish an exception to the gene- 
ral rule could be laid down 
and the Tribunal must in.each case 
decide the question in a spirit of fair- 
ness and justice in keeping with the 
- objectives of industrial adjudication. 
q. In the present case. Shri 
(Chagla has laid main stress on the sub- 
mission that the management has lost 
confidence in Bhagavati’s . integrity 
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and it would be wholly improper to 
force his reinstatement on the mana- 
gement. The store of which this 
workman was in charge, according to 
the learned counsel, contains goods 
worth lakhs of rupees and in the ab- 
sence of the requisite confidence in his 


integrity the order of reinstatement is 
likely to harm the cause of industrial 
peace in the appellant concern. The 
appellant has expressed willingness to 
pay any reasonable amount by way of 
compensation. We have in support of 
the plea of want of confidence been 
taken through the correspondence be- 
tween the management and Bhagavati. 
From that correspondence we are un- 
able to conclude that the management 
lost confidence in Bhagavati because 
of the lapses mentioned therein. It 
appears that it was only when the 
management suspected Bhagavati’s col- 
lusion with Borgohain that the mana- 
germent felt that his integrity was 
questionable. That chit having been; 
found not to be in Bhagavati’s hand- 
writing and Bhagavati’s dismissal hav- 
ing been held to be wrongful we are 
unable to sustain the plea of want of 
confidence raised by Shri Chagla. It 
is significant that no such plea was 
sought to be substantiated before the 
Labour Court. It is undoubtedly true 
that the store of the Tea Estate would 
contain goods of substantial value and 
a person really suspected of being un- 
trustworthy may not justifiably be 
forced on the unwilling employer, but 
that aspect requires determination on 
facts which should have been properly 
placed before the Labour Court and a 
finding secured after appropriate trial. 
The suggestion that having regard to 
the nature of the proceedings against 
Bhagavati, the management has lost 
confidence is unacceptable. A similar 
argument was repelled in the case of 
Assam Match Co. C: A. Nos. 1070 & 
1071 of 1963, D/- 27-10-1964 (SC). If 
the workman is entitled as a general 
rule to be reinstated after his wrong- 
ful dismissal is set aside and on the 
facts it is not possible to find cogent 
material on which the establishment 
can be genuinely considered to have 
lost confidence in the integrity of the 
workman he is entitled to be reinstat- 
ed. The next argument that Bhaga- 
vati should not be forced on the mana- 
Zement after a lapse of ten years is 
equally unacceptable because if his 
‘dismissal was wrongful then merely 
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because proceedings for adjudication 
of the industrial dispute have takena 
Jong time is by itself no reason “or 
not directing his reinstatement if it is 
otherwise justified being in accordance 
with normal rule. A similar conten- 
tion was also repelled in the case of 
Assam Match Co. C. A. Nos. 1070 & 
1071 of 1963, D/- 27-10-1964 (SC). In 
Swadesamitran’s case, (1960) 1 Lab LJ 
504 =. (AIR 1960 SC 762) also this 
Court observed that in the case of 
wrongful dismissal, discharge or re- 
trenchment a claim for reinstatemant 
cannot be defeated merely because 
time has elapsed or thas the employer 
has engaged fresh hands. We ere, 
therefore, unable on the existing 
record to sustain the appellant’s sub- 
mission that the order of reinstate- 
ment made by the Labour Court suf- 
fers from any legal infirmity justify- 


ing its substitution by an order of. 


payment of compensation to the work- 
man. A suggestion has been, thrawn 
by Shri Chagla that in all probabi_ity 
the employee must have secured em- 
ployment elsewhere as he could not 
have remained idle all these years and 
payment of compensation in place of 
reinstatement would, therefore, cause 
him no prejudice. On behalf of the 
employee it is denied that he had b2en 
employed anywhere else during “his 
period. In our opinion, this macter 
being controversial should have bz2en 
raised before the Labcur Court and 
we are .not in a position to express 
any opinion on it in the present pro- 
ceedings. . f 

8. The appeal accordingly fails 
and is dismissed: In tha circumstances 
of the case there will be no order as 
to costs in this Court. 


Appeal dismissed. 
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{A) -Civil P. C. (1908), O. 6, R. 4— 
When there is no pleading in respect 
of fraud or antedating of document 
and no evidence is led to meet such 
pleas, the Court cannot on the basis 
of the plea raised for the first time 
during arguments record any finding. 
AIR 1952 SC 47 and AIR 1956 SC 593 
and AIR 1964 SC 164 and AIR 1969 
SC 125, Distinguished. (Para 5) 

(B) Evidence Act (1872), S. 114 — 
Presumption that a document is ante- 
dated cannot be raised against person 
producing it on ground of failure of 
the petition-writer to produce register 
required to be maintained by him. It 
ean only affect the value of petition- 
Writer’s evidence. (Para 6) 

(C) Civil P. C. (1908), S. 107 — 
When the appellate Court remands a 
case with direction that the findings 
of the lower Courts are set aside the 
direction refers to the findings con- 
sidered by it and on which it differed 
from lower Court. (Para 9) 


Hence it cannot be presumed that 
all the findings of the lower Courts 
are necessarily set aside. The find- 
ings which the appellate Court was 
not called upon to consider cannot be 
deemed to be set aside by it. 

(Para 9) 

(D) Civil P. C. (1908), S. 107 — 
Where the appellate Court orders 
remand with direction to lower Court 
to consider particular plea and giving 
liberty to plaintiff to amend the plaint 
the order cannot be construed as al- 
lowing ihe- plaintiff to raise any new 
plea. (X-Ref: O. 6, R. 17), AIR 1957 SC 
357, Distinguished; AIR 1967 SC 96, 
Explained and Rel. on. (Para 9) 

The amendments which could be 
allowed must relate and be consequen- 
tial to the plea directed to be consi- 
dered. (Para 9) 
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& Sons v. Damodar Valley 
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(1964) AIR 1964 SC 164 (V 51)= 

(1964) 3 SCR 634, Kunju Kesa- 

‘van v. M. M. Philip I. C. S. g 
(1957) AIR 1957 SC 357 (V 44)= 
- 1957 SCR 438, Leach L. J. & 

Co. Ltd. v. Jardine Skinner 
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(1956) AIR 1956 SC 593 (V 43)= 
1956 SCR 451, Nagubai Ammal 
v. B. Shama Rao - 
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(1952) 3 SCR 179, Kidar Lall 
Seal v. Hari Lall Seal 7 


Mr. M. N. Phadke, Sr. Advocate, 
(Mr. A. G. Ratnaparkhi, Advocate, 
with him), for Appellant; M/s. R. L. 
Roshan, and H. K. Puri, Advocates, 
for Respondents Nos. 1 to 3. 


The following Judgment of the 
Court was delivered by 


BHARGAVA, J.: This appeal by 
special leave has been filed by Mohan 
Lal who purchased the_ property in 
dispute from the original owner, 
Bhiwa, by means of two sale-deeds 
Exhibits D-1 and D-2 both dated 13th 
May, 1951. The properties were al- 
ready mortgaged in favour of the ap- 
pellant by two earlier mortgage-deeds 
executed on 23rd March, 1949 and 26th 
June, 1949 respectively. The plaintiff- 
respondents claimed that the two sale 
deeds were collusive transactions þe- 
tween Bhiwa and the appellant and 
that, in any case, Bhiwa had no right 
to sell these properties to the appel- 
lant, as the respondents had become 
owners of these properties prior to the 
execution of the sale-deeds. The four 
plaintiff-respondents are the daughters 
of Bhiwa by two wives, one of them 
being Smt. Mendri. According to their 
case, Bhiwa sold two of his malik- 
makbuza fields having an area of 
11.33 acres by sale-deed Ext. D-31 to 
his wife Smt. Mendra and to his ne- 
phew, Barshya, each of the vendees 
getting a half ‘share in those fields. 
Later, Barshya re-conveyed his share 
to Bhiwa on 20th July, 1921. With 
regard to the share sold to Smt. Men- 
dra, disputes arose between her and 
Bhiwa. Bhiwa, consequently, filed a 
suit in the year 1941 for cancellation 
of the sale-deed Ext. D-31 and for a 
declaration that he was the owner of 
the entire fields. The suit was com- 
promised and a decree was passed 
giving Smt. Mendra the right of owner- 
ship to 1/4th share in those two fields. 
According to the plaintiff-respondents, 
this share of Smt. Mendri was gifted 
by her to the plaintiff-respondents by 
two gift deeds Exts. P-1 and P-2 dated 
3rd October, 1948 and 28th October, 
1948. The title to the property to 
_the extent covered by these two gift- 
deeds was claimed by the plaintiff- 
respondents on the basis of those deeds. 
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In addition, a deed of gift Ext. P-3 was 
executed by Bhiwa himself in favour 
of the plaintiff-respondents on 2nd 
May, 1951, and this covered the entire 
property in respect of which sale- 
deeds were later executed by Bhiwa 
in favour of the appellant on May 13, 
1951. On the basis of this pift-deed, 
the plaintiff-respondents claimed title 
to the entire property sold to the ap- 
pellant by the two sale-deeds, so that 
claim in respect of part of the pro- 
perty was based on both the gift-deeds 
executed by Smt. Mendri, as well as 
the gift-deed executed by Bhiwa.. 
Since the appellant came into posses- 
sion under the two sale-deeds, the 
plaintiff-respondents brought a suit 
for declaration of their title and pos- 
session. 


2. The trial Court held that 
the gift-deed Ext. P-3 executed by 
Bhiwa was fraudulent and, conse- 
quently, not binding on the appellant. 
The gift-deeds Exts. P-1 and P-2 exe- 
cuted by Smt. Mendri were held to 
be valid. The plea of the plaintiff- 
respondents that the sale-deeds Exts. 
D-1 and D-2 in favour of the appel- 
lant were not genuine was rejected. In 
respect of the property gifted by Men- 
dri, the trial Court further recorded 
the finding that Mendri had noi lost 
her right prior to the execution of 
the sale-deeds. This finding had to be 
given, as the appellant relied on the 
fact that there were proceedings under 
section 145 of the Code of Criminal 
Procedure between Bhiwa and Smt. 
Mendri after the compromise in 
Bhiwa’s suit recognising Mendri’s 
right to 1/4th share in the two fields. 
In those proceedings, the entire fields 
were declared to be in possession of 
Bhiwa and a direction was made by 
the Magistrate to Mendri to file a 
suit for getting her 1/4th share parti- 
tioned. No such suit was filed within 
the period of three years as required 
by Article 47 of the Indian Limita- 
tion Act, 1908. It was, therefore, 
urged that Mendri lost her right to 
the fields, so that the two deeds of 
gifts executed by her in favour of the. 
plaintiff-respondents could not con- 
vey any title to them. 


-3. Against this judgment of 
the trial Court, an appeal was filed by 


the plaintiff-respondents, while a 
cross-objection was filed by the de- 
fendant-appellant. The appeal and 


the cross-objection were heard by the 
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Second Additional District Judze, 
Bhandara. The appeal by the plain- 
tiff-respondents related to the- pro- 
perty in respect of which their claim 
had been disallowed by the trial Court, 
while the appellant in the cross- 


‘objection challenged the decree in 


wo 


favour of the respondents in respect of 
1/4th share of Smt. Mendri. The 2nd 
Additional District Judge dismissed ihe 
appeal of the respondents and allow- 
ed the cross-objection of the appellant. 
The appellant’s cross-objection was al- 
lowed on the ground that Mendri Lad 
lost her right to the property before 
executing the gift-deeds ‘in favour of 
the respondents on account of her fail- 
ure to file a suit for partition or pəs- 
session within three years after zhe 
order of the Magistrate under S. 145 
of the Code of Criminal Procedtre. 
The respondent’s appeal was dismissed 
affirming the. findings of . the trial 
Court, but on two additional grourds. 
One ground was that the gift-deed exe- 
cuted by Bhiwain favour ofthe plain- 
tiff-respondents was in fact arte- 
dated and had been executed after the 
13th May, 1951,sothatic was fraudu- 
lent and was intended to defeat the 
sale in favour of the appellant. The se- 
cond ground was that che suit of the 
plaintiff-respondents was barred by 
the principle of res judicata in view of 
an inter-partes judgment in Civil Suit 
No. 42-A of 1952 which did not exist 
during the pendency of the suit in the 
trial Court and was delivered while 
the appeal was pending. in the appel- 
late Court. . 


4. Against this decree passed by 
the first appellate Court, second ap- 
peal was filed before the High Ccurt 
of Bombay. The High Tourt held that 
both the lower courts had committed 
an error in deciding the case on the 
ground of fraud or antedating in res- 
pect of the gift-deed of Bhiva dated 
2nd May, 1951, becaus2 no such case 
was put forward in the pleadings 
before the trial Court. The findings 
that the gift-deed was fraudulent and 
antedated were set aside, and the 
gift-deed was, consequently, 
be valid. On the question of res judi- 
cata, the High Court came to the view 
that the material, which. was - pleced 
before the first appellate Court to 
decide this question, was not saffi- 
cient, though the first appellate Court 
was justified in entertaining this plea, 
because the judgment in Civil Suit 
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No. 42-A of 1952 came into existence 
for the first time during the pendency 
of the appeal. Consequently, the High 
Court, while setting aside the decree 
passed by the first appellate Court 
dismissing the respondents’ suit passed 
an order of remand permitting parties 
to make amendments in their plead- 
ings in respect of this plea of res 
judicata, and directing the trial Court 
to consider prayer for allowing other 
amendments; but added a condition 


that amendments with respect to pleas 


of fraud, collusion or antedating in 
respect of the gift deed dated 2nd 
May, 1951 executed by Bhiwa in 
favour of the respondents were not to 
be permitted.. It is against this order 
of the High Court that the present ap- 
brought up to thi 
Court by the defendant-appellant. 


5. The main point urged on 
behalf of the appellant was that the 
High Court was not justified in sett- 
ing aside the findings of the first ap- 
pellate Court that the gift-deed dated 
2nd May, 1951 was fraudulent and 
antedated, as there were sufficient 
pleadings to justify this point being 
entertained by that Court. In support 
of this plea, our attention was drawn 
to paras 6 and 17 of the written state- 
ment.of the appellant. In para 6, the 
pleading was that Bhiwa was all along 
in possession of the lands and the con- 
tentions of the plaintiffs to the con- 
trary were denied. There was no valid 
transfer by Bhiwa before 13th May, 
1951 in favour of the plaintiffs as al- 
leged. It was denied again that plain- 
tiffs were in possession of the lands 
covered by the sale-deeds executed by 
Bhiwa in favour of the defendant, and 
a suit for mere injunction was incom- 
petent. The pleading in para 17 was 
that Bhiwa and Mendri had been en- 
gaged for the past many years in liti- 
gation andthe present plaintiffs had 
colluded with Bhiwa in seeking to set at 
naught the sale deed made by him in 
favour of the defendant which gave 
him a discharge of -his liability and a 
release of estate from debt validly 
taken by him. Plaintiffs were thus 
not entitled to succeed. In the plead- 
ings contained in these two para- 
graphs, we are unable to find any indi- 
cation that the appellant wanted to 
put forward the case that the gift deed 
executed by Bhiwa was antedated and 


that, in fact, this gift deed was exe 


cuted after 13th May, 1951 and subse- 
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quently to the sale deeds in favour of 
the appellant. The collusion allegec 
. ìn para 17 did not purport to have any 
relationship with the deed of gift. 
That collusion between the plaintiff- 
respondents and Bhiwa was alleged ta 
have been for the purpose of setting 
at naught the sale deed in favour of 
the appellant. There is indication that 
even the parties and the trial Court did 
not understand these pleadings as con- 
taining a plea that the gift deed was 
antedated and fraudulent in the sense 
of having been executed to defeat and 
delay the creditors of Bhiwa. No issue 
was framed on the question of fraud 
or antedating. Learned counsel for 
the appellant relied on issues 4, 12 and 
13 to urge that such pleas were 
covered by the issues. These issues 
are as follows: 

(4) (a) Whether on 2-5-1951, Bhi- 
wa made the gift of 5.66 1/2 acres of 
land held in malik-makbuza rights 
and 2.8 acres of occupancy land in 
favour of the plaintiff? . 

(b) Whether Bhiwa executed the 
- gift deed in favour of the plaintiff? 

(c) Whether the plaintiffs accept- 
ed the gift and acquired possession of 
the property? 

(12) Whether the: plaintiffs have 
brought this suit in collusion. with 
Bhiwa? If so, its effect? 

(13) Whether on 13-5-1951, Bhiwa 
was not the owner of the fields and he 
could not convey good title to the 
Jand in favour of the defendant? 
None of these issues appears to us to 
contain any suggestion that the gift 
deed by Bhiwa was executed to defeat 
and delay the creditors, or it was 
antedated. Issue 4 (a) only challen- 
ges the execution of the gift itself; 
but there is no suggestion that the 
execution was either antedated or 
fraudulent. Issue No. 12, which seems 
to have been framed on the basis 
of .the pleadings in para 17 of 
the written statement, specifically 
charges the plaintiffs with bringing 
the suit in collusion with Bhiwa. The 
collusion mentioned in para 17 was 
thus interpreted to refer to collusion 
in bringing the suit and not in execu- 
tion of the deed of gift Ext. P. 3. 
Issue No. 13 only challenges the title 
of Bhiwa at the time of execution of 
the sale deeds in favour of the appel- 
lant and can, therefore, have no rela- 
tion at all to the fraud or antedating 
in respect of the gift deed Ext. P-3. 
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It is, thus, clear that tħe pleadings 
were never interpreted up to the 
stage of the trial as containing any al- 
legation of fraud or antedating in 
relation to the gift deed Ext. P-3. 
Even in the course of evidence, no 
questions were put on behalf of the ` 
appellant to the witnesses of the 
plaintiffs suggesting such fraud or 
antedating, though questions were ask- 
ed in respect of the proper and valid 
execution of the gift deed. It appears 
that, for the first time, the question of 
the gift deed being fraudulent must 
have been raised before the trial Court 
in the course of arguments after par- 
ties had already concluded their evi- 
dence, because the trial Court, in the 
judgment dealing with issues Nos. 12 
and 13, proceeded to record a finding 
that the gift deed Ext. P-3 was execu- 
ted by Bhiwa fraudulently in order to 
defraud his creditors. On the face of 
it, there was no justification for the! - 
trial Court to go into this question and 
record this finding when there were 
no pleadings in respect of it and, even 
during the course of trial, evidence 
was not led with the object of meeting 
such a plea. The first appellate Court 
committed a similar error in affirm- 
ing this finding recorded by the trial 
Court. In fact, it- proceeded to com- 
mit a greater error in going into the 
question whether the gift deed was 
antedated having been executed after 
Such a plea of ante- 
dating, it seems, was raised for the 
first time before the appellate Court 
in the course of arguments. There is 
nothing on the record to show that 
any such case was put forward at any 
earlier stage. The consequence is that 
the plaintiff-respondents had no warn- 
ing that such a case was being put 
forward and had no opportunity of 
tendering evidence to meet these 
objections. In respect of the plea of 
fraud, evidence could have been given 
that Bhiwa had other properties, so 
that no question of defrauding the 
creditors could arise. Both those 
courts also lost sight of the fact that, 
on the record, the appellant was 
shown to be the only creditor of Bhi- 
wa; there were no other creditors. As 
a creditor, he could not be defrauded, 
because his loans were secured by the 
mortgage deeds dated 23rd March, 
1949 and 26th June, 1949. A gift by 
Bhiwa in respect of properties already 
mortgaged could not in any way 
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defeat or delay the mcrtgagee’s right, 
because the donee under the gift deed 
could only take the properties subject 
to the mortgages. The transfer by the 
deed of gift could nat in any way 
affect the mortgagee’s rights under the 
mortgages. The finding about fraud 
recorded by the trial Court as well as 
the appellate Court was, therefore, on 
the face of it, totally unjustified, and 
the High Court was right in hold- 
ing that they committed this error, 
and setting aside their findings. 


6. So far as the plea of ante- 
dating of the gift-deec Ext. P.-3 ac- 
cepted by the appellate Court is eon- 
cerned, the position is still worse. 
There was no suggestion at all that 
the gift deed was antedated either in 
the pleadings or in the course of evi- 
dence. No such suggestion was put 
forward to any witness of the plain- 
tiff-respondents, nor was any state- 
ment made in this behalf by any wit- 
ness of the appellant. The point was 
not even argued before the trial Court. 
It was not mentioned in any- form 
before the appellate Court. It appears 
to have been raised fcr the first zime 
in the course of arguments in the ap- 
peal, without notice to the other party. 
The point was again decided on the 
basis of the evidence which cama in 
incidentally. when parties were 2xa-~- 
mining witnesses in respect of the 
issues framed.by the trial Court. Only 
two circumstances ‘were relied wpon 
by the appellate Court to record this 
finding of antedating. One was that 
the gift deed was registered on 28rc Au- 
gust 1951, even though it was executed 
on 2nd May, 1951, and no explana- 
tion was forthcoming for this inordinate 
delay. The second circumstance was 
that the petitioner-writer, who scribed 
the deed of gift, did not produce his 
register of documents required to be 
maintained by him under the rules, 
which was held to raise a presump- 
tion that, if that register had been 
produced, it would have shown that 
the gift deed was not written out on 
2nd May, 1951. So far as the first 
circumstance is concerned, ` since no 
issue was framed, no occasion arose 
for the plaintiff-respondents to give 
evidence to explain the delay in regis- 
tration. No question was put to any 
witness of the plaintiff-respondents 
why this delay had occurred. The 
plea depended on questions of fact 
in respect of which evidence could 
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have been given and facts elicited... 


` Such. a plea could not be considered 


for the first time at the appellate 
stage when the party: concerned had 
no earlier warning and did not have 
any opportunity to give evidence ex- 
Plaining the reason for the delay. The 
second circumstance : for holding 
against the respondents appears to be 
based on a misunderstanding of the 
Position of law. The register of the 
petition-writer was not a document 
maintained by or in the possession of 
the respondents. They were not res- 
ponsible for its non-production. No 
presumption could be raised against 
them for failure of its production by 
the petition-writer. At best, the non- 
production could affect the value of. 
the evidence of the petition-writer. 
Even if his evidence was not relied 
upon, no finding of antedating could 
be given whenthere wasno assertion 
and no evidence on behalf of the ap- 
pellant to show that the gift deed had 
been antédated and had been. execut- 
ed after 13th May, 1951. The finding 
recorded was clearly without any evi- 
dence altogether. The High Court 
was, therefore, quite correct in setting 
aside this finding also. 

T. Counsel for the appellant 
relied on four decisions of this Court 
in support of his argument that the 
High Court was not justified in reject- 
ing the case of fraud and antedating, 
which had been accepted by the first 
appellate Court, merely on the ground 
of want of pleadings. The first case 
referred to is Kidar Lall Seal v. Hari 
Lall Seal, (1952) 3-SCR 179 = (AIR 
1952 SC 47) where Bose, J., with 
whom Fazl Ali, J. agreed, said: 


“I would be slow to throw out a ° 
claim on a mere technicality of plead- 
ing when the substance of the thing 
is there and no prejudice is caused to 
the other side, however clumsily or 
inartistically the plaint may be word- 
ed. In any event, it is always open to 
a Court to give a plaintiff such gene- 
ral or other relief as it deems just to 
the same extent as if it had been ask- 
ed for, provided that occasions no pre- 
judice to the other side beyond what 
can be compensated for in costs.” 
The principle enunciated has no appli- 
cability to the facts of the case before 
us. As we have already indicated, the 
pleadings did not contain any refer- 
ence at all to the question of the sale 
deed being fraudulent or antedated. 
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Instead of the substance of the pleas 
-being there, there was no. hint at all 
of these objections in the pleadings. 
The next case relied upon is Nagubai 
Ammal v. Shama Rao 1956 SCR 
451 = (AIR 1956 SC 593). That case 
related to a plea of lis pendens. The 
argument was that no plea of lis 
pendens was taken in the pleadings 
and, consequently, the evidence bear- 
ing on that question could not be pro- 
perly looked into, and no: decision 
could be given based on the docu- 
ments that the sale was affected by 
lis. The plea was not accepted on the 
ground that: 

“that rule has no application to a 

case where parties go to trial with 
knowledge that a particular question 
is in ‘issue, though no specific issue has 
been framed thereon, and adduce evi- 
dence relating thereto.” 
In the case before us, we have already 
shown that parties did not go to trial 
on the issue of fraud and antedating 
in respect of the gift déed Ext. P-3, 
nor did they adduce evidence relating 
to any such pleas. The third case reli- 
ed upon by learned counsel is eae 
Kesavan v. M. M. Philip I C. S. 
(1964) 3 SCR 634=(AIR 1964 SC 164). 
In that case, a contention was put for- 
ward that a notification or deposition 
of witnesses could not be looked 
into when there was no proper 
plea orissue about the exemption. The 
question was whether. a particular 
notification had exempted one Bhaga- 
vathi Valli from the provisions of Part 
TV ofthe Ezhava Act. The Court held 
- that this question. was properly gone 
into and expressed its views in the 
following words: 

“We do not think that the plain- 
tiff in the case was taken by surprise. 
The notification must have been filed 
with the written statement, because 
there is nothing to show that it was 
tendered subsequently after obtain- 
ing the orders of the Court. The plain- 
tiff was also cross examined with res- 
pect to the address of Bhagavathi 
Valli, and the only witness examined 
on the side of the defendant deposed 
about the notification and was not 
cross-examined on this point. The 
plaintiff did not seek the permission 
_of the court to lead evidence on this 
point: Nor did he object to the recep- 
tion of this evidence. Even before 
the District Judge, the contention was 
not that the evidence was wrongly 
seceived without a proper plea and 
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issue but that the notification was not 
clear and there was doubt whether 
this Bhagavati Valli was exempted 
or not. The parties went to trial ful- 
ly understanding the central fact whe- 
ther the succession as laid down in 
the Ezhava Act applied to Bhagavathi 
Valli or not. The absence of an issue, 
therefore, did not lead to a mis-trial 
sufficient to vitiate the decision.” 

Again, it is manifest that, in that case, 
parties had gone to trial consciously 
on that question. and had given evi- 
dence, while the only omission was in 
the pleadings. In the case before us, 
we have already held that there was 
not merely omission in the pleadings, 


-but, in fact, the question of fraud and 


antedating was never the subject-mat- 
ter of any evidence and no party was 
ever conscious in the trial that such 
questions are going to be decided by 
the Court. The last case relied upon 
is Union of India v. M/s. Khas Karana- 
pura Colliery Ltd. (1968) 3 SCR 784= 
(AIR 1969 SC 125). In that case, this 
Court held that certain processes 
ancillary to the getting, dressing or 
preparation for sale of coal obtained 
as a result of the mining operations 
were being carried on. This conclu- 
sion was resisted on the plea that, in 
the writ petition, no specific case was 
pleaded under the second part of sub- 
s. (4) of Section 4 and, therefore, it 
was not open for the Court to consi- 


der that aspect of the case. The Court 
said: . 

“We are unable to accept this 
contention. It is true that the plead- 


ings on this point are rather vague; 
but all the facts necessary for deter- 
mining that question are before the 
Court. That aspect of the case appears 
to have been fully argued before the 


- High Court without any objection 


The High Court has considered and 
decided that- question. Hence the 
appellant cannot now be permitted to 
contend that for want of necessary 
pleadings that question cannot be gone 
into.” 


The circumstances “of that case are 
again quite different from those in 
the case before us. In that case, all 
the facts necessary for determining 
the question were before the Court, 
while, in the present case, such facts 


-could not come in, because the parties, 


at the time of trial, were not aware 


‘that these pleas of fraud and antedat- 


ing are going to be considered by the 
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courts. None of the cases relied upon 
by learned counsel affects the view 
taken by us that, in the present case, 
the High Court was fully justified in 
setting aside the findings of the ap- 
pellate Court on the question of fraud 
and antedating. 


8. Learned counsel for the ap- 
pellant also referred to the .plea of 
limitation in respect of the right of 
Smt. Mendri through whom also <itle 
was claimed by the plaintiff-respon- 
dents in respect of some of the oro- 
perty in suit. 
material because, even if the gift 
deeds executed by Smt. Mendri are 
disregarded, the title to those ro- 
perties was acquired by the respon- 
dents through the pifi-deed Ext. P-3 
executed by Bhiwa himself and the 
earlier title claimed reed not, there- 
fore, be gone into. 


9. Lastly, counsel urged that now 
that the suit has been remanded to the 
trial ‘Court for reconsidering the plea 
of res judicata, the appellant should 
have been given an opportunity to 
amend the written statement so as to 
include pleadings in respect of the 
fraudulent nature and antedating of 
the gift deed Ext. P-3. ‘These ques- 
tions having been decided by the 
High Court could not appropriately be 
made the subject-matter of a fresh 
trial. Further, as pointed out by the 
High Court, any suit on such 
pleas is already time-barred anc it 
would be unfair to the plaintiff-res- 
pondents to allow these pleas to be 
raised by amendment of the wr-tten 
statement at this late stage. In the 
order, the High Court has stated that 
the judgments and decrees and find- 
ings of both the lower courts were be- 
ing set aside and the case was keing 
remanded to the trial Court fr a 
fresh decision on merits with ‘acver- 
tence to the remarks in the judgment 
of the High Court. It was argued by 
learned counsel that, in making this 
order, the High Court has set aside 
all findings recorded on all issues by 
the trial Court and the first appellate 
Court. This is not a correct inte=pre- 
tation of the order. Obviously ‘in 
directing that findings of both ceurts 
are set aside, the High Court was 
referring to the points which the High 
Court considered and on which the 
High Court differed from the lower 
courts. Findings .on other issues, 
which the High Court was not called 


_High Court has given 


That plea becomes im- 
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cannot be deemed 
to be set aside by this order. Similar- 
ly, in permitting amendments, the 
liberty to the 
present appellant to amend his writ- 
ten statement by setting out all the 
requisite particulars and details of 
his plea of res judicata, and has added 
that the trial Court may also con- 
sider his prayer for allowing any other 
amendments. On the face of it, those 
other amendments, which could . be 
allowed, must relate to this very plea 
of res judicata. It cannot be inter- 
preted as giving liberty to the appel- 
lant to raise any new pleas altogether 
which were not raised at the initial 
stage. The other amendments have to 
be those which are consequential to 
the amendment in respect of the plea 
of res judicata. 


10. In support of the argu- 
ment that the appellant should be al- 
lowed to amend his pleadings in res- 
pect of fraud and antedating also, ` 
reliance was placed on the decision of 
this Court in L. J. Leach and Com- 
pany Ltd. v. Jardine Skinner and Co. 
1957 SCR 438 = (AIR 1957 SC 357) 
where an amendment was allowed at 
a very late stage by this Court. The 
Court held: 


“The plaintiffs seek by their 
amendment only to claim damages in 
respect of those consignments. The 
prayer in the plaint is itself general 
and merely claims damages. Thus, 
all the allegations which are necessary 
for sustaining a claim for damages for 
breach of contract are already in the 
plaint. What is lacking is only the 
allegation that the plaintiffs are, in the 
alternative, entitled to claim damages 
for breach of contract by the defen- 
dants in not delivering the goods.” 
The dictum in that case has no appli- 
cation to the case before us in which 
there are no allegations’ or: pleadings 
in the-written statement in respect of 
the new pleas sought to be raised by 
amendment. Reference was also made 
to the decision of this Court in A. K. 
Gupta and Sons v. Damodar Valley 
Corporation (1966) I SCR 796 = (AIR 
1967 SC 96) where the principle laid 
down was that: . 

“the general rule, no doubt, is 
that a party is not allowed by amend- 
ment to-set up a new case or a new 
cause of action particularly when a 
suit on the new case or cause of action 
is barred. But it is also well recognis- 


upon to consider, 
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td that where the amendment does not 
constitute the addition of a new. cause 
of action; or raises a different case, 
but amounts to no more than a dif- 
ferent or additional approach to . the 
same facts, the amendment will be 
allowed even after the expiry of the 
„statutory period of limitation.” 
In the case before us, this principle, 
instead of helping * the appellant, goes 
against him. In this case, the pleas of 
fraud and antedating in respect of the 
gift deed Ext. P-3 raise. entirely new 
cause of action and a case quite dif- 
ferent from that pleaded in the origi- 
nal written statement. It is not a case 
of a different or additional approach 
to facts already given in the written 
statement. -These cases do not, there- 
fore, help the appellant and would not 
justify our permitting amendment of 
the written statement at this late stage 
by varying the order of the High 
Court. 
Uh The appeal fails and is 
dismissed with costs in this Court. 
Appeal dismissed. 


AIR 1971 SUPREME COURT 2184 
(V 58 C 458) : 


(From: Andhra Pradesh)* 
G. K. MITTER AND A. N. RAY, JJ. 


_. Syed Shah Gulam Ghouse Mohiud- 
din and others, Appellants v. Syed 
Shah Ahmad Mohiuddin Kamisul 
Qadri (dead) by his legal representa- 
tives and others, Respondents. 


Civil Appeal No. 219 of 1967, D/- 
17-2-1971. 

(A) Mohammedan Law — Minor’s 
brother is not a lawful guardian of 
minor’s property — AIR 1952 SC 358 
and AIR 1918 PC 11, Followed. 

(Para 9) 

Only the father, the executor ap- 
pointed by the father’s will, the 
father’s father and the executor ap- 
pointed by the will of the fathers 
father are legal guardians of minor. 
Any other relation is not entitled as 
of right to be appointed as guardian 
of minor’s property. (Para 9) 


(B) Civil P.C. (1908), O. 23 R. 3 
= Where partition decree based on 
compromise results in relinquishment 
by unlawful guardian of minor’s share 


*(In C, C. C. Appl. No. 24 of 1959, 
D/- 16-12-1965 — Andh. Pra.), 


CO/CO/A919/71/SSG/P 
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in property of deceased Mohammedan, 
such a decree is void if there is no 
legal sanction behind compromise — 
(X-Ref: O. 32 R. 7). (Para 11) 
_ (C) Mohammedan Jaw—On death 

of a Mohammedan his estate devolves 
on his heirs who succeed to the estate 
as tenants in common in specific 
shares. (Paras 12, 21) 
(D) Limitation Act (1908), Art. 144 

— Where heirs of a deceased Moham- 
medan hold the estate of deceased as 
tenants in common without dividing it 


and one of them subsequently brings 


suit for recovery of his share, the 
period of limitation for such suit does 
not run against him from the date of 
death of the deceased but from the 
date of express ouster or denial of 
title and Art. 144 will be relevant 
Article applicable. (Para 12) 


(E) Limitation Act (1908), Art. 144 
«= Possession by one co-owner is not 
by itself adverse to other co-owners. 
(Para 19) 
Possession of one co-owner is pre- 
sumed to be the possession of all the 
co-owners unless it is established that 
the possession of the co-owner is in 
denial of title of co-owners and the 
possession is in hostility to co-owners 
by exclusion of them. Ouster is an. 
unequivocal act of assertion of title. 
There has to be open denial of title to 
the parties who are entitled to it by 
excluding and ousting them.(Para 19) 


- (E) Limitation Act (1908), S. 18 — 
If plaintiff desires to invoke the aid 
of S, 18 he must establish that there 
has been fraud and that by such fraud 


‘he has been kept away from know- 


ledge of his right to or of the title 
whereon it is founded. (1893) 20 Ind 
App 1 (PC), Followed; C. C. C. Appl. 
No. 24 of 1959, D/- 16-12-1965 (Andh 
Pra), Reversed. (Paras 20, 23) 
Cases Referred: Chronological Paras 
(1952) AIR 1952 SC 358 (V 39) 

= (1952) 3 SCR 1133, Mohd. 2 
* Amin v. Vakil Ahmed Loe 9 
(1922) ILR 49 Cal 886, Biman 

Chandra Datta v. Promotha 

Nath Ghose 
(1918) ATR 1918 PC 11 (V 5)= 
` 45 Ind App 73, Imambandi v. : 

Mutsaddi 9 
(1913) 17 Cal WN 521, Monsha- 

ram Chakravarty v. Gonesh . 

Chandra Chakravarty 21 
(1902) Probate Division 130, 

Birch v. Birch 19 


r 
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(1893) 20 Ind App 1 = ILR 17 
Bom 341 (PC), Rahimbhoy v. 


_ Turner l 20 
(1864) 4 De G J. & S. 576, L. C. f 
Rolfe v. Gregory 19 


f Mr. M. C. Chagla, Sr. Advocate, 
(M/s. R. V. Pillai and N. Netter, Acvo- 
cates, with him), for Appellants; Mr. 
C. K. Daphtary, Sr. Advocate Mr. 
Rameshwar Nath Advocate of M/s. 
Rajinder Narain and Co., and Tiss 
Swaranjit Sodhi, Advozate “with him), 
for Respondent No. 1 (A); Dr. V. A 
Seyid Muhammad, Sr. Advocate, (Mr. 
S. P. Nayar, Advocate, with him), for 
Respondent No. ‘2. 


- The following Judgment of the 
Court was delivered by 


RAY, J.: This is an appeal by 2er- 
tificate against the judgment dated 
15 December, 1965 of the Andhra Pra- 
desh High Court dismissing the ap- 
pellants’ suit and setting aside the 
decree in favour of the appellant pass- 
ed by the Additional Chief Judge, City 
rae Court, Hyderabad on 18 Octaber, 


2. Shah Abdul Rahim a vesi- 
dent of the city of Hyderabad died on 
26 September, 1905 leaving. behind 
him four sons Abdul Hai, Ghrlam 
Nooruddin, Abdul Razak and Ghrlam 
Ghouse Mohiuddin anë two daugkters 
Kamarunnissa Begum and Badunrissa 
Begum. Shah Abdul Rahim had large 
movable and immoveble properties. 
The sons and the davghters entered 
into two agreements in the month of 
July, 1908 and appointed arbitretors 
to partition the Matrooka properties of 


7 Syed Shah Abdul Rahim. On 1 August, 


r 


1908 the arbitrators made an Award 
partitioning the oprorerties. On 13 
August, 1908 there was a decree in 
the Darul Khaza Court, Hyderabad 
confirming the Award of 1 August, 


.1908. The appellant filed the suit out 


of which the appeal arises on 24 July, 
1941 for setting aside the decree dated 
13 August, 1908 confirming the award 
and for partitioning certain Matreoka 
properties. In 1942, the suit was dis- 
missed. An appeal was preferred to 
the High Court of Hyderabad. During 
the pendency ofthe apveal, Abdul Hai 
died in 1950 and his legal representa- 
tives were brought on the record of 
the suit in'the month of Febrwary, 
1952. The appeal filed in the year 
1943 was disposed of by the High Court 
of Andhra Pradesh in April 1957 re- 
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. manding the case to the 
Court } Hyderabad. On 18 October, 1958 
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the Additional Chief Judge, City Civil 
Court, Hyderabad decreed the suit in 
favour of the appellant and cancelled 
the decree of the Darul Khaza Court 
dated 13 August, 1908. On appeal the 
Andhra’Pradesh High Court on 15 
December, 1965 set aside the decree 
passed by the Additional Chief Judge. 


_ 3°. The undisputed . facts are 
these: When Abdul Rahim died in 
1905 Abdul Hai the eldest son was 
major. The appellant was a minor. 
There were two references to arbitra- 
tion. Before the arbitrators the ap- 
pellant a minor was represented 
by his brother Ghulam Nooruddin 
as the guardian. The parties to 
the arbitration agreements were 
Abdul Hai, . Ghulam Nooruddin, 
Abdul Razak the appellant repre- 
cate by guardian Nooru- 

din, Qamarunnissa Begum and Badi- 
unnisa Begum. It will appear from 
the award that before the arbitrators 
there was no dispute between the par- 
ties and the arbitrators did not think 
it necessary to frame any issue. 
Before the arbitrators the plaintiffs 
marked with the letter ‘F’ a plan 
showing properties attached to the 
Khankah and Dargah and those pro- 
perties were marked as Exhibits B-1 
to B-10 and the plaintiffs relinquished 
their title to properties marked Ex- 
hibits B-1 to B-10 and further stated 
“neither at present nor in future will 
they have-any share and right in the 
said property.” As to properties mark- 
ed B-1 to B-10 the parties stated before 
the arbitrators that Abdul Hai was 
the Sajjada Nashin of the Dargah and 
was in possession of the Dargah and 
Khankah properties. 

4. The award was made a rule 
of. court within a short time upon a 
plaint filed by Nooruddin, Abdul Ra- 
zak, the appellant represented by 
Nooruddin as the guardian and the 
two sisters Qamarunnisa Begum and 
Badiunnisa Begum. The defendant was 
Abdul Hai. The facts recited in the 
decree are that Syed Shah Nooru- 
ddin a pious person of Hyderabad had 
his Khankah situated at Nampalli. The 
Dargah of the said pious man was 
also situated in the same locality. 
After Syed Shah Nooruddin’s death 
his son-in-law, Abdur Rahim became 
the Sajjada of the Khankah and the 
Dargah Shariff. . The Sajjada had 
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Dargah and Khankah and the entire 
property attached to the Dargah and 
. Khankah remained in possession of 
the Sajjadanasheen and all the ex- 
penses of the Dargah and Khankah 
were met from the income. After the 
death of Abdur Rahim, Abdul Hai 
became the Sajjadanasheen and was 
having control over the Dargah and 
Khankah. Abdur Rahim left three 
adult sons and one minor son and also 
two adult daughters. Apart from the 
property attached to the Dargah and 
Khankah Abdur Rahim left personal 
Matrooka properties. There might 
have been a dispute between the par- 
ties regarding the partition of these 
properties. But the parties settled the 
dispute by mutual consent and by 
agreements referred the matter to 
arbitration for the settlement of the 
dispute. The. arbitrators made an 
award. The decree recited that the 
properties marked with the letter ‘F’ 
in the plan annexed to the award 
were Khankah and Dargah Shariff 
properties in the possession of the de- 
fendant Abdul Hai for meeting the 
expenses of the Khankah and no one 
has any right or claim over the pro- 
perty ‘at present’ or ‘in future’. The 
decree concluded by stating that the 
Dargah and Khankah properties were 
not liable to partition and none of the 
plaintiffs “shall have any right or 
claim regarding the same”. i 


5. The appellant impeached 
the award and the decree upon the 
award inter alia on the grounds that 
the award was void by reason of lack 
of lawful guardian on behalf of the 
appellant to protect and represent the 
rights and interests of the minor in 
the arbitration proceedings and in the 
proceedings resulting in the decree 
upon the award. The appellant also 
claimed that the award and the decree 
should be avoided because the pro- 
- perties marked Exhibits B-1 to B-10 
were not Dargah and Khankah pro- 
perties in fact and were treated in the 
award and the decree .to be Dargah 
and Khankah on the wrongful repre- 
sentation of Abdul Hai. The appel- 
lant in the year 1938 discovered for 
the first time the true and correct 
facts that the same were not Khankah 
and Dargah properties and therefore 
claimed the same as divisible upon 
partition amongst the heirs of Abdul 
Rahim. : i 


. cree for cancellation of the 


had claimed the 
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6. The trial Court held that 
the award and the decree thereon 
were obtained by fraud and the decree 
was to be set aside. The reasoning given 
by the trial Court was that it was 
established on the evidence that Abdul 
Hai was in full possession and enjoy- 
ment of the whole of the property 
of Abdul Rahim including the property 
marked as Exhibits B-1 to B-10. In 
the letter dated 13 August, 1938 Exhi- 
bit P-8 Abdul Hai denied that the pro- 
perty was waqf property belonging to 
the Dargah and asserted that it was 
owned and possessed by him and 
relinquished by his- relatives. The 
letter. was held by the trial Court to 
indicate that Abdul Hai knew that the 
property was the property of his 
father which he inherited along with 
his brothers and sisters and in spite of 
such knowledge and belief he caused 
it to be represented before the arbitra- 
tors that the property belonged to the 
Dargah and that the same was in his 
possession as Sajjadanasheen. The 
trial Court further held that the 
appellant came to know the real state 
of affairs from the letter of Abdul Hai 
dated 13 August, 1938 and therefore 
the suit was not barred by limitation. 
The trial Court therefore passed a de- 
decree 
passed upon the award and passed a 
preliminary decree for partition of the 
Matrooka properties including the 
properties marked as Exhibits B-1 to 
B-10 in the award. 


7. In the High Court four ques- 
tions were considered. First, whether 
apart from the appellant any other 
party was a minor at the time of the 
arbitration agreement and whether 
there was a dispute which could be 
referred to arbitration. Second, whe- 
ther there was proof that at the time 
of the arbitration agreement and the 
award Abdul Hai made a fraudulent. 
and false representation to his brothers 
and sisters and made them believe 
that the properties belonging to the 
Sajjadansheen were the properties of 
Dargah and Khankah which were not 
partible and by representation and 
fraud prevented the partition of those 
properties. Third, whether the appel- 
lant had knowledge that Abdul Hai 
properties as the . 
ancestral properties of the Sajjadan- 
sheen earlier than the time when the 
appellant said he had knowledge and 
whether the suit was barred by limi- 
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tation. Fourth, what would be the 
effect of the filing of the written state- 
ment by the defendant No. 6 in the 
year 1958 and the omission of defen- 
dant No. 7 to file any written state- 
ment to obtain partition of the pro- 
pertiés in the event of the decree and 
the award being set aside. 


8. The High Court held ‘that. 


the appellant was a minor but the 
other parties were not minors. The 
High Court held that the reference to 
the arbitration and the award there- 
on were void. The High Court held 
that the decree of the Darul: Khtaza 
Court upon the award was not a mul- 
lity and the present suit should Eave 


been filed within three years of the 


appellant obtaining majority. The 
High Court also held that the deeree 
of the Darul Khaza Court was not 
obtained by fraud. The High Court 
held that Abdul Hai asserted in the 
year 1927 that the Dargah and the 
Khankah properties were his personal 
properties -and from that date Abdul 
Hai asserted his title adverse to the 
appellant and the other plaintiffs and 
the appellant and the other plain-iffs 
knew in 1927 of the adverse claina of 
Abdul Hai. Therefore. the suit was 
barred by limitation. 


9. The minority of the apel- 
lant is a fact found both by the 
trial Court and the High Court. It is an 
admitted fact that the appellent’s 
guardian was his brother Nooruddin 
at the time of the arbitration proc2ed- 
ings and at the time of the decree on 
the award. The brother is not a Iław- 
ful guardian under the Mohammedan 
Law. The legal guardians are the 
father, 
father’s will, the father’s father and 
the executor appointed by the will of 
the father’s father. No other relation 


‘is entitled to the guardianship of the 





property of a minor as of right. 
Neither the mother nor the brother is 
a lawful guardian though the facher 
orthe paternal grandfather of the 
minor may appoint the mother, brozher 
or any other person as executor or 
executrix. In default of legal guar- 
dians a duty of appointing guardian 
for the protection and preservation of 
the minor’s property is of the court 


on proper application. It was helc by: 


this Court in Mohd. Amin v. 
Vakil Ahmed (1952) 3 SCR 1133 
= (AIR .1952 SC 358) relying on 


the dictum in Imambandi v. Mutsaddi 


S. S. Gulam Ghouse v. S. S. A. M. Kamisul  ([Prs. 7-11] 


the executor appointed by the 


S. C. 2187 


(1918) 45 Ind App 73 = (AIR 
1918 PC 11) that where disputes 
arose relating to succession to the 
estate of a deceased Mohammedan be- 
tween his three sons, one of whom 
was a minor, and other relations, and 
a.deed of settlement embodying an 
agreement in regard to the distribu- 
tion of the properties belonging to the 


„estate was executed by and between 


the parties, the eldest son acting as 
guardian for and on behalf of the 
minor son the deed was not binding 
on the minor son as his brother was not 
his legal guardian; and the deed was 
void not only qua- the minor, but with 
regard to all the parties including 
those who were ‘sui juris. It is clear 
on the authority of. this decision that 
the arbitration agreement and the 
award and the decree are all void in 
the present case by reason of lack of 
legal guardian of the appellant. There 
is intrinsic evidence in the award that 
the parties effected a settlement. 


10. Counsel on behalf of the 
respondent relied on a copy of an ap- 
plication in the Court of the Darul 
Khaza in the proceedings for passing 
the decree upon the award in support 
of the contention that the court ap- 
pointed Nooruddin as the guardian of 
the appellant. It is stated in the ap- 
plication that the defendant No. 3 (sic) 
meaning thereby plaintiff No. 3 the 
present appellant is a minor and 
Nooruddin is the real brother and 
the appellant is under the guardian- 
ship of Nooruddin. The application 
was for permission to file the suit. 
There is no order for appointment of 
a guardian. Further, the Court in ap- 
pointing the guardian of property of 
a minor is guided by circumstances 
for the welfare of the minor. There 
is no justification to hold that Nooru- 
ddin was either the legal guardian or 
a guardian appointed by the Court. 


11. The decree which was 
passed on the award appears on an 
examination of the pleadings and the 
decree itself that the parties proceeded 
to’ have the decree on the basis of the 
award without any contest as and by 
way of mutual settlement. It will ap- 
pear from the „decree that it was 
admitted by the parties that Abdul 
Hai was in possession of the 


- Dargah and Khankah and that Abdul 


Hai alone was the Sajjadanasheen 
of the Khankah.- The relinquish- 
ment of property by Nooruddin on 
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behalf of the minor is not binding on 
the minor; There was no legal sanc- 
tion behind such compromise in the 
arbitration and in the proceeding re- 
sulting in a decree upon the award. 
There was no legal- guardian. The 
rights and interests of the minor 
were also not protected particularly 
when there was conflict of interest 


between the minor and Abdul Hai.. 


The arbitration agreement, the award 
and the deeree of the Darul Khaza 
Court on the award are therefore void. 


12. The High Court held that 
the appellant’s suit. was barred by 
limitation by reason of knowledge of 
the appellant that Abdul Hai was in 
adverse possession since the year 1927 
or 1928.- In regard to the properties 
which the appellant claimed in the 
suit as liable to partition, it is esta- 
blished that all parties proceeded on 
the basis that Exhibits B-1 to B-10 in 
the award were not Matrooka proper- 
ties but Dargah and Khankah proper- 
ties. If, in fact, they are not Dargah 
and Khankah properties but Matrooka 
properties, these should be available 
to co-owners for partition unless there 
are legal impediments. The estate of 
a deceased Mohamedan devolves on 
his heirs at the moment of his death. 
The heirs succeed to the estate as te- 
nants in common in specific shares. 
Where the heirs continue to hold the 
estate as tenants in common without 
dividing it and one of them subse- 
quently brings a suit for recovery of 
the share the period .of limitation for 
the suit does not run against him from 
the date of the death of the deceased 
but from the date of express ouster or 
denial of title and Article 144 of Sche- 
dule I to the Limitation Act, 1908 
would be the relevant Article. i 


13. 
respondent submitted that there were 
two impediments to the appellants 
claim for partition of the pro- 
perties. One was that the decree 
passed by the Court of Darul 
Khaza upon the award,was not obtain- 
ed by fraud and could not be set aside 
by reason of limitation. :The other 
was that the appellant came to know 
in the year 1927 that Abdul Hai ad- 
versely claimed properties as his own 
and therefore the appellants claim 
was barred by limitation. The High 
Court held that the appellant was 
aware of the attachment of the per- 
sonal and the Dargah and Khankah 


Counsel on behalf of the- 


A.L R. 


properties by the Government of the 
Nizam in the year 1927 as also release 
in the same year of the properties 
attached. The High Court held that 
when parties had knowledge of the 
attachment of the properties it could 
not be postulated that they would 
have no knowledge of the contentions 
of Abdul Hai as to release of the Dar- 
gah and Khankah properties on the 
ground that those were not Dargah 
and Khankah but personal properties 
of Abdul Hai. Knowledge ‘of release 
of properties would not amount to 
ouster of the appellant from the pro- 
perty or of abandonment of rights. 


14. The evidence of the appel- 
Iant was that in 1350 Fasli corres- 
ponding to the year 1941 the appel- 
lant came to know that a letter had 
been written by Abdul Hai to the 
Ecclesiastical Department of the Gov- 
ernment of the Nizam in the year 
1938 to the effect that the properties 
shown as Dargah and Khankah in the 
award and the decree were not Dargah 
and Khankah properties. The appel- 
lant also came to know from the same 
Tetter that all the properties including 
those stated to be Dargah and Khan- 
kah properties in the award were at- 
tached by the Government of the 
Nizam in. the year 1927 and after en- 
quiry by the Government of the Ni- 
zam all the properties were released 
in the year 1927. The appellant fur- 
ther came to know from that letter 
that Abdul Hai claimed the properties 
as his own., Thereupon the appellant 
demanded from Abdul Hai partition of 
the property as Matrooka. Abdul Hai 
asked the appellant to consult lawyer. 


15. On the evidence it would 


‘be utterly wrong to speculate that the 


appellant knew of the contentions ad~ 
vanced in 1927 by Abdul Hai for the 
release of the properties by stating 
that they were not Dargah and Khan- 
kah properties. There was no sugges- 
tion at the time of the examination of 
the appellant that he was aware in 
1927 of the contentions of Abdul Hai. 
The High Court relied on Exhibit 
A-38 a letter dated 19 October, 1927 
written by the appellant to Abdul Hai 
to impute knowledge of the attach- 
ment and release of -the properties. 
The appellant was never confronted 


- with that letter. It was never suggest- 


ed to the appellant that the: letter 
could be construed as attributing to 


the appellant the knowledge of any 


a% 


adverse claim made by Abdul Hai 
with regard to the prcperties. In that 
Tetter the appellant stated that he was 
indebted to the elder brother Abdul 
Hai for his kindness. The appellant 
also stated that the expenditure in- 
curred in connection with the litiga- 
tion would.be divided into four parts 
and the amount incurred ʻon behalf 
of the appellant could be recovered 
from his account. This letter dated 19 
October, 1927 does not at all have the 
effect of establishing that the ap- 
pellant had knowledge of any adverse 
claim of the appellant. The appellant 
was never shown the letter to ex- 
plain what litigation he referred to. 
No inference can be drawn against the 
appellant .without giving him an op- 
portunity to have his say in that mat- 
ter. It is unfortunate that Abdul Hai 
died during the pendency of the suit 
and before the trial. Not only his 
oral evidence but also the correspon- 
dence that Abdul Hai had with the 
Government of the Nizam in the year 
1927 did not find way into the record 
of the suit. It would be totally mis- 
reading the appellant’s letter of the 
year 1927 as impressing the appellant 
with the knowledge of ouster by Abdul 
Hai of the appellant from the proper- 
ties forming the subject matter of the 
suit. . 


16. 
great importance. One is datec 13 
August, 1938 and marked Exhibit P-8 
written by Abdul Hai to the Director 
of Endowment, Government of Hyde- 
rabad and the other is dated 7 Sept- 
ember, 1938 written by the Ecclesias- 
tical Department of the Government 
of Hyderabad to the Secretary of the 
Endowments, Ecclesiastical Depart- 
ment of the Government of ‘Hydera- 
bad. The letter of Abdul Hai was 
written in answer tc an application 
made about that time to the Govern- 
ment of the Nizam by one Sheikh 


. Abdur Rahim a tenant against whom 


Abdul Hai had filed a suit for reco- 
very of rent.- Abdur Rahim made an 
allegation that the properties in res- 
pect of which Abdul Hai filed = suit 


` were Dargah and Khankah properties. 


The complaint of Abdur Rahim was 
however dismissed and the matte? was 
not allowed to be- reopened on the 
strength of the orders of the Gcvern- 
ment recited by Abdul Hai in his let- 
ter. In answer Abdul Hai recorded 
these facts. The Nizam in the month 


There are two Ietters of 
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of April; 1927 appointed the Secretary 
of the Ecclesiastical Department and 
the Commissioner of Police to enquire 
and report as to which of the proper- 
ties were attached to the Dargah and 
which were personal private proper- 
ties. Another Commission was ap- 
pointed by the Nizam to enquire into 
the proper use of the endowed proper- 
ties. The Ecclesiastical Department 
by letter dated 28 December, 1927 
held that only the villages Debser and 
Sangvi were found to be under the. 
Dargah. All properties of the parties 
which had been attached by the Nizam 
were released by letter dated 3 Janu- 
ary, 1928 excepting the two villages. 
Abdul Hai by letter dated 16 January, 
1928 to the Government of the Nizam 
stated that the properties marked Ex- 
hibits B-1 to B-10 in the award and 
the decree of the Court of Darul Khaza 
did not belong to the Dargah and Kha- 
nkah. Abdul Hai further pointed out 
that the Nizam by a firman dated 
11 November, 1927 had issued orders 
saying that according to the opinion 
of the Council the _Government’s 
supervision should be lifted from the 
‘maash’ referring thereby to the pro- 
perties which had been attached by 
the Nizam and the same should ` be 
given over into the possession of 
Abdul Hai. i 


17. The other letter dated 5 
January, 1939 from the Government 
of the Nizam stated that only two vil- 
Jages were held to be Dargah and the 
Government of the Nizam had made 
thorough enquiries and held that there 
was no other Dargah and Khankah 
properties and the question could not 
be reopened. 


18. It is established in evidence 
that the properties which were descri- 
bed as Dargah and Khankah proper- 
ties before the arbitrators and the 
decree of the Darul Khaza Court are 
not Dargah and Khankah properties. 
Abdul Hai obtained an adjudication 
and an order of the Government of 
the Nizam in the year 1927 that only 
two villages of Debser and Sangvi be- 
longed to the Dargah and the rest 
were not Dargah and Khankah pro- 
perties. The appellant knew that 
there was litigation about the year 
1927 about the properties. It is not 
in evidence as to what that litigation 
was or which properties were con- 
cerned. therewith because the letter 
was not shown to the appellant. Even 


2190 S. C. (Prs. 18-20] S. S. Gulam Ghouse v, S. S. A. M. Kamisul 


if it be assumed that all parties treat- 
ed the properties marked Exhibits B-1 
to B-10 as Dargah properties upto the 
year 1927 and thereafter there was an 
adjudication on the representation ` of 
Abdul Hai that the properties were 
not Dargah and Khankah the parties 
would be entitled to the same. The 
only way in which the parties could 
lose their rights to the property 
would be on the finding that there 
was adverse possession or ouster. 


19. The decree of the Darul 
Khaza Court will not be an obstacle 
to the claim of the appellant for parti- 
tion of the properties, because the 
properties are admittedly not Dargah 
and Khankah properties but Matrooka 
properties. The arbitration proceed- 
ings were void by reason of lack of 
legal guardian of the appellant to 
enter into a compromise. The decree 
of the Darul Khaza Court is also in- 
valid and not binding on the appellant 
for the same reason. If all parties 
proceeded upon a basis that these 
were Dargah and Khankah properties 
and that basis is wiped out by the 
adjudication by the Government of 
the Nizam the parties are restored to 


their position, as heirs to the Matrooka. 


property. The award and the decree 
by reason of evidence of facts dis- 
covered since the judgment and the 
decree of the Darul Khaza Court can- 
not be allowed to stand ‘because the 
effect of the discovery of the facts is 
to make it “reasonably probable that 
the action will succeed”. In Birch v. 
Birch, 1902 Probate Division 130 (131) 
the Court of Appeal held that a judg- 
ment will be set aside on the ground 
of fraud if evidence of facts discover- 
ed since the judgment raise a reason- 
able probability of the success of the 
action. The principle can be stated 
in the words of Westbury, L. C. in 
Rolfe v. Gregory, (1864) 4 De G. J. & 
S. 576 “when the remedy is given on 
the ground of fraud, it is governed by 
this important principle that the right 
of the party defrauded is not affected 
by lapse of time, or generally speak- 
ing by anything done or omitted to be 
done so long as he remains, without 
any fault of his own, in ignorance of 
the fraud that has been committed”. 
. This decision was referred to by the 
Calcutta High Court in Biman Chan- 
dra Datta v. Promotha Nath Ghose, 
(1922) ILR 49 Cal 886 where the dic- 
fum of Westbury, L. C.. was restated 


ALR- 


by holding that where a plaintiff had 
been kept from knowledge, by the de- 
fendant, of the circumstances consti- 
tuting the fraud, the plaintiff could 
rely upon section 18 of the Limitation 
Act to escape from the bar of limita- 
tion. In the present case, it is ap- 
parent that until the year 1927 the 
appellant and the other parties were 
clearly kept out of the knowledge of 
the true character of -the properties. 
Even after 1927 it cannot be said on 
the evidence on record that the ap- 
pellant had any knowledge of the true 
character of the properties or of ous- 
ter or adverse possession of Abdul 
Hai. The reasons are that Abdul Hai 
never alleged against the appellant 
and the other parties openly that he 
was enjoying the properties to the 
total exclusion of the appellant and the 
other brothers. Possession by one co- 
owner is not by itself adverse to other 
co-owners. On the contrary, posses- 
sion by one co-owner is presumed to 
be the possession of all the co-owners 
unless it is established that the 
possession of the co-owner is in 


denial of title of co-owners and 


the possession is in hostility to 
co-owners by exclusion of them. 
In the present case there is no 


evidence to support this conclusion. 

Ouster is an unequivocal act of asser- 

tion of title. There has to be open 

denial of title to the parties who are 

ou to it by excluding and ousting 
em. 


20. Section 18 of the Limita- 
tion Act, 1908 provides that when a 
person having a right to institute a 
suit has by means of fraud been kept 
from the knowledge of such right or 
of the title on which it is founded, the 
time limit for instituting a suit 
against the person guilty of the fraud 
shall be computed from the time when 
the fraud first became known to the 
person affected thereby. In Rahimboy v. 
Turner, (1893) 20 Ind App 1(PC) Lord 
Hobhouse said “When a man has com- 
mitted a fraud and has got property 
thereby it is for him to show that the 
person injured by his fraud and suing . 
to recover the property has had clear 
and definite knowledge of those facts 
which constitute the fraud, at a time 
whichis toe remote to allow him to 
bring the suit”. Therefore if the 
plaintiff desires to invoke the aid of 
section 18 of the Limitation Act he 
must establish that there has been 


` present case, 


_ {tion of properties 
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fraud and that by means of such fraud 
he has been kept away from the 
knowledge of his right to sue or of the 
title whereon it is founded. In the 
the right to sue rose 
when the appellant came to know 
that the properties were Matrooka and 
not Dargah and Khankah. When Abdul 
Hai got the properties released by 
reason of the decision of the Govern- 
ment of the Nizam inthe year 1927 the 
properties became divisible among the 
appellant. and his brothers and sisters. 
The existence of the right of the ap- 
pellant was kept concealed by Abdul 
Hai. The appellant was not aware of 
the right nor ‘could he have with rea- 
sonable diligence discovered it. There 
was active concealment by Abdul Hai 
of the fact that the properties were 
not Dargah and Khankah having full 
knowledge of the fact. It was onty in 
1941 (1350 Fasli) that the’ appedlant 
came to know of the Matrooka charac- 
ter of the properties. It was then that 
the appellant also came to know that 
Abdul Hai had kept the character of 
properties concealed from the parties 
and entirely misstated and misrepre- 
sented the character cf the properties 
by misleading the parties and obzain- 
ing by consent an award and a decree 
thereon without any contest. 


21. _ The cause of action for 
partition of properties is said’to be a 


“perpetually recurring one” (See Mion- - 


sharam Chakravarty v. Gonesh Chan- 
dra Chakravarty (1913) 17 Cal WN 
521. In Mohamedan Law the doctrine 
of partial partition is not applicable 
because the heirs are tenants-in-2om- 
mon and the heirs of the deceased 
Muslim succeed to the definite frac- 
tion of every part of his. estate. The 
shares of heirs under Mohamedan 
Law are definite and known b=2fore 
actual partition. Therefore on parti- 
belonging toa 
deceased Muslim there is division by 


metes and bounds in accordance with - 


the specific share of each heir being 
already determined by the law. 


22. In the present case the suit 
is for partition of properties which 
were by consent of parties treated as 
Dargah and Khankah but which were 
later discovered to be Matrooka pro- 
perties in fact and therefore the de- 
claration in the award and the d=cree 
on the award that those were Dergah 
and Khankah properties cannot stand 
and the entire partition is to be re- 


‘to costs of -this 
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opened by reason of fraud in the ear- 
lier proceedings. 


23. In the. present case, tħe 
overwhelming evidence is that because 
of the representation of Abdul Hai 


-that he was the Sajjadanasheen and 


the properties marked Exhibits B-1 to 
B-10 were Dargah and Khankah pro- 
perties, that all the parties treated the 
properties as Dargah and Khankah 
before the arbitrators and in the 
decree upon the award. The very fact 
that there was never any contest indi- 
cates that the compromise and settle- 
ment between the parties was on the 
basis that the properties were Dargah 
and Khankah. It was absolutely within 
the knowledge of Abdul Hai-as to 
what the true character of the proper- 
ties was. The other parties did not 
have any opportunity of knowing the. 
same. Abdul Hai knew the real 
character, concealed the true charac- 
ter and suggested a different charac- 
ter and thereby misled all the parties. 

Again when Abdul Hai approached 
the Government of the Nizam and got 
the properties released by asserting 
that they were not Dargah and Khan- 
kah properties in the year 1927, Abdul 

Hai did not inform the same to any of 
the parties. The unmistakable inten- 
tion of Abdul Hai all along was to 
enjoy the properties by stating those 
to be Dargah and Khankah. When 
the parties came to know the real 
character of the properties even then 
Abdul Hai was not willing to have 
partition.. On these facts it is establi- 
shed that the fraud committed by 
Abdul Hai relates “to matters which 
prima facie would be a reason for set- 
ting the judgment aside”. That is the 
statement of law in Halsbury’s Laws 
of England, Third Edition, Volume 22, 
paragraph 1669 at page 790. 


24. For these reasons we ac- 
cept the appeal and set aside the judg~ 
ment of the High Court and restore 
the judgment and -decree of the trial 
court. The appellant will be entitled 
Court. The parties 
will pay and bear their own costs in 
the High Court. 


Appeal allowed. 
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AIR 1971 SUPREMI COURT 2192 
(V 58 C 459) 
(From: pone 
J. M. SHELAT AND C. A. VAIDIA- 
LINGAM, JJ. 


Smt. Sohbat Dei (in both appeals) 
Appellant v. Devi Phal and others, 
Respondents. 


Civil Appeals Nos. 1451 and 1455 
of 1966, D/- 15-2-1971. 


Contract Act (1872) S. 29 — Held 
on a consideration of the terms of the 
agreement for sale pleaded by the 
plaintiff, that it was not void for un- 
certainty. 


Where the agreement for sale 
pleaded by the plaintiff shows that (1) 
the price of the properties was fixed 
(2) the. properties to be sold were 
definite (3) the plaintiff was put in 
possession in pursuance of the agree- 
ment (4) the entire sale price was to 
be paid before a specified date (5) that 
all amounts paid by plaintiff before 
that date were to be adjusted towards 
sale price and (6) on the payment of 
the balance on the specified date the 
vendor was to execute the sale deed 
it cannot be said to be void for uncer- 
tainty. (Paras 24, 25) 

The mere reference by the plain- 
tiff to the proposed sale of her pro- 
perties to indicate the source of funds 
for payment of sale consideration 
. without any suggestion that the pay- 
ment: depended on such sale or the 
absence of a term in the agreement 
pleaded as to what is to happen on 
plaintiffs failure to purchase the pro- 
perty are not circumstances which 
would render the contract void under 
S. 29 for uncertainty. 

(Paras 22 and 23) 

Mr. B. R. L. Iyengar, Sr. Advo- 
cate (Mr. E. C. Agrawala, Advocate 
with him), for Appellant (In both ap- 
peals); Mr. J. P. Goyal Advocate, for 
Respondents Nos. 1 to 3 (n CG A 
No. 1451 of 1966) and Respondents 1 
ea 6 to 11 (In C. A. No. 1455 of 


The following Judgment of the 
Court was delivered by 


VAIDIALINGAM, J.: These two 
appeals by special leave are directed 
against the common judgment and 


*(Second Appls. Nos. waa and 5177 of 
1961, D/- 10-3-1966 — All.) 
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decree dated March 10, 1966 of the 
Allahabad High Court in Second Ap- 
peals Nos. 3583 and 5177 of 1961. 


ee As there were two suits out | 
of which these two appeals arise, we 
will now refer to the parties as they 
are arrayed in Civil Original Suit 
No. 14 of 1957. The appellant, who is 
the same in both the appeals, institut- 
ed Civil Original Suit No. 14 of 1957 
in the Court of the Additional Civil 
Judge, Basti, for a declaration that 
she is the owner of the suit properties 
mentioned in list A of the plaint therein 
and was in possession of the same. In 
the alternative she prayed ‘that the / 
defendants may be directed to execute 
a sale deed in her favour in respect 
ofthe said properties on receipt of a 
sum of Rs. 6,500/- deducting the amount 
of Rs. 3,500/- already claimed to have 
been paid by her. In default of ex- 
ecution of the sale deed by the defen- 
dants, she prayéd for the sale deed be- 
ing executed through court. She also 
prayed for the issue of an injunction 
restraining the defendants from inter- 
fering with her peaceful possession 
and enjoyment of the suit properties. 


3.. The case of the plaintiff 
was briefly as follows: She was the 
bhumidar of certain plots of lands and 
owner of a house described in list. B 
in the plaint. The first defendant and 
his father were the owners of the 


“plots and the house described in list 


A. The plaintiff wanted to dispose of 


_ the properties mentioned in list B. 


Similarly the first defendant and his 
father wanted to dispose of their pro- 
perties referred to in list A. Negotia- 
tions were carried on between the 
father-in-law of the plaintiff and the 
first defendant and his father regard- 
ing the properties mentioned in list A. 
Ultimately in the month of Phagun, 
1955, an agreement was entered into 
between the first defendant and his 
father on the one hand and the father- 


‘in-law -of the plaintiff on her behalf 


on the other, by which the first de- 


_ fendant and his father agreed to sell 


to the plaintiff the properties com- 
prised in list A in the plaint for a sum 
of Rs. 10,000/- and the plaintiff agreed 
to purchase those properties.. In pur- 
suance of the agreement the plaintiff 
was put in possession of the lands and 
the house. The plaintiff sold in July, 
1955, her properties shown in list B 
of the plaint to third parties and out 
of the sale proceeds paid a sum of 


3 
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Rs. 3,500/- to the first defendant and 
his father towards the sale consid=ra- 
tion of Rs. 10,000/-. As per the agree- 
ment the plaintiff was to pay the ba- 
lance of Rs. 6,500/- by January, 1956 
and was to get the sale deed executed 
in her favour in the month of January, 
1956 on receiptof the balance censi- 
deration. The plaintiff has made fur- 
ther averments that out of the ro- 
ceeds realised by her from the salz2 of 
her properties shown in list B, she 
.has paid to the first defendant and his 
father a sum of Rs. 7&7/- as the price 
of the implements of husbandry that 
were in the house and agreed to be 
sold to her. The plaintiff later on 
came to know that the first defendant 
had sold the suit properties to the 
second defendant for a sum of Rupees 
11,000/- with false recitals. The 
second defendant had taken the sale 
deed with full knowledge of the 
agreement in favour af the plairtiff. 
This led to criminal cases and the 
second defendant was attempting to 
interfere with the plaintiffs possession 
of the properties. 


4, The first defendant did not 
contest the suit. On the other band, 
the second defendant claimed that the 
agreement pleaded by the plaintiff 
was false and that her claim that she 
was in possession of the suit proper- 
ties was also equally untrue. On the 
other hand the second defendant plea- 
ded that on the basis of an agreement 
entered into by him with the first de- 
fendant and his father, he had agreed 
to purchase the suit properties for a 
sum of Rs. 11,000/-. In pursuance of 
the agreement he also paid earnest 
money as evidenced by the receipt 
executed by the first defendant cated 
June 5, 1955 and he was put in pos- 
session of the suit properties. Even 
regarding the crops on the lands he 
paid to the first defendant a surn of 
Rs. 1500/-. After paying the balance 
consideration, the first defendant had 
executed a sale deed in his favour on 
November 21, 1955. The second de- 
fendant further pleaded that he was a 
bona fide purchaser for value oi the 
suit properties without notice of any 
agreement in favour of the plainciff. 


5. The second defendant and ` 


the other defendants as plaintiffs in- 
stituted in their turn in the same court 
Civil Original Suit No, 209 of 1958 
for a declaration of title and posses- 
. sion of the same properties. In the 
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alternative they also prayed for the 
delivery of possession In case they 
were not found to be in possession of 
the same. The allegations in this 
plaint were on the same lines as in 
the written statement filed in Civil 
Original Suit No. 14 of 1857. 

. 6. The plaintiff in Civil Origi- 
nal Suit No. 14 of 1957 was the third 
defendant and the vendors were de- 
fendants 1 and 2. The vendors did not 
contest the suit. The plaintiff in 
Civil Original Suit No. 14 of 
1957 contested this suit on the same 
grounds as those alleged in her plaint 
in the former suit. 

T. Both the suits were tried 
together and evidence was common. It 
may be mentioned at this stage that 
the second defendant raised a plea that 
the agreement pleaded by the plain- 
tiff was hit by S. 29 of the Contract 
Act and as such was void. 


8. The trial court rejected all 
the contentions of the second defen- 
dant. It was held that the oral con- 
tract of sale pleaded by the plaintiff 
was true and that she was in posses- 
sion of the house and the lands in 
pursuance of the contract. -The pay- 
ment of Rs. 3,500/- towards the sale 
consideration was held ta be true. It 
was further held that the second de- 
fendant was not a bona fide purchaser 
as he had notice of the prior contract 
between the plaintiff and the first de- 
fendant. In this view it was held that 
the sale deed executed in his favour 
on November 21, 1955 is not binding 
on the plaintiff. The trial court fur- 
ther held that S. 29 of the Contract 
Act has no application and that the 
claim of the plaintiff is not barred by 


‘S. 41 of the Transfer of Property Act. 


On these findings the trial court 
decreed suit No. 14 of 1957 and 
directed the first defendant to execute 
the sale deed as prayed for by the 
plaintiff. In- default the plaintiff was 
held entitled to.get the sale deed exe- 
cuted through court. An injunction 
was also issued restraining the defen- 
dants from interfering with the pos- 
session of the properties oy the plain- 
tiff, and the trial court dismissed suit 
No. 209 of 1958. 

9. . The second defendant filed 
two appeals in the District Court, 
Basti, being Civil Appeals Nos. 263 and 
265 against Civil Original Suits Nos. 209 
of 1958 and 14 of 1957 respectively. 
The learned district Judge accepted 
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the findings of the trial court that the 
agreement pleaded by the plaintiff 
was true and that she was also in 
possession of the suit properties. The 
learned District Judge also agreed 
with the view of the trial court that 
S. 41 of the Transfer of Property Act 
has no application and that the second 
defendant was not a bona fide pur- 
chaser ‘in view of the fact that he had 
notice of the agreement in ONONE of 
the plaintiff. 

10. Having agreed on all these 
aspects with the trial court, the learn- 
ed District Judge held after a refer- 
ence to the allegations in the plaint 
regarding the oral agreement that the 
contract pleaded by the plaintiff was 
void under S. 29 of the Contract Act. 
In this view the appeals filed by the 
second defendant were allowed result- 
ing in the dismissal of Civil Original 
Suit No. 14 of 1957 and decreeing of 
Civil. Original Suit No. 209 of 1958. 


11. The plaintiff filed before 
the High Court of Allahabad Second 
Appeals Nos. 3583 and 5177 of 1961 
against the decrees and judgment of 
the District Court in Civil . Appeals 
Nos. 263 and 265 of 1960 respectively. 
The High Court did not think it neces- 
sary to go into the facts. On the other 
hand the High Court agreed with the 
-© view of the District Court that the 
contract pleaded by the plaintiff was 
void under S. 29 of the Contract Act 
and that she was not entitled to any 
relief. In this view the.,High Court 
dismissed both the. Second Appeals on 
March 10, 1966. 

12. The plaintiff has filed 
these two Civil Appeals Nos. 1454 and 
1455 of 1966, challenging respectively 
the decision in Second Appeals Nos. 
5177 and 3583 of 1966. . 

13. Mr. B. L. R. Iyengar, learn- 
ed counsel for the appellant, urged 
that the view of both the District 
Court as well as the High Court that 
the agreement pleaded by the plain- 
tiff is void under S. 29 of the’ Contract 
Act, is erroneous. The counsel point- 
ed out that the various circumstances 
adverted to by the High Court do not 
in law make the agreement pleaded by 
the plaintiff void. The counsel point- 
ed out that the agreement being oral, 
the plaintiff has set out in verbose and 
inartistic manner the circumstances 
under which the agreement was enter- 
ed into as also the terms of the agree- 
ment. Those PELLUS if properly ap- 


-fact that she 


.manage 
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preciated will clearly show that there 
is absolutely no ambiguity or uncer- 
tainty about any of the terms refer- 
red to by her. In this connection the 
counsel also placed reliance on- the 
fact that even the second defendant 
did -not specifically plead as to how 
the agreement is hit by S. 29 of the 
Contract Act. On the other hand, there 
Whe only avery bald pleading to that 
effect. 


14, Mr. J. P. Goyal, learned 


counsel for the contesting respondent. 


on the other hand, urged that the view 
taken by the High Court regarding 
the agreement pleaded by the plain- 
tiff being hit by S. 29 of the contract 
Act, is correct. According to the coun- 
sel the various matters mentioned by 
the plaintiff as the terms of the agree- 
ment clearly establish that the terms 
and conditions are either not certain 
or capable of being made certain. 


15. We have gone through the 
various averments made by the ap- 
pellant in the plaint in Civil Original 
Suit No. 14 of 1957. - We are free to 
admit that the plaintiff has referred 
to various matters relating to the con- 
tract-in a very clumsy manner, but if 
the unnecessary details referred to by 
her are eliminated, the Position be- 
comes clear. In . our view there is 
nothing in the agreement, the mean- 
ing of which is not certain or capable 
of being made certain. _ i 

16. We will now briefly- refer 
to the nature of thé agreement plead- 
ed by the plaintiff. She refers to the 
owns landed’ -property 
and house described in list- B. She 
then .adverts to the first defendant 
owning landed property and the house 
described in list A. She proceeds to 
state that the first defendant and his 
father were finding it difficult to 
manage their properties referred to in 
list A. Similarly the plaintiff's father- 
in-law, who was managing the proper- 
ties on her behalf found it difficult to 
the plaintiffs properties 
referred in list B. The plaintiff want- 
ed to dispose of her properties refer- 
red in list B and the first defendant 
and his father similarly wanted to dis- 
pose of the properties described in list 
A. The first defendant and his father 
approached the plaintiffs father-in- 
law offering to sell the properties 
mentioned in list A. After consulting 
the plaintiff, her father-in-law agreed 
to. purchase from the first defendant 


„dant by January, 
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the properties described in list A for 
a sum of Rs. 10,000/-. It was agreed 
that the plaintiff will pay towerds 
sale price from and out of the pro- 
ceeds she will be realising from the 
sale of her properties mentioned in list 
B. The first defendant and his father 


-also agreed tosellthe implements of 


husbandry such as bullocks ete. 
which were in-the house for a price 
to be fixed by them. The first dezen- 


dant is to put the plaintiff in possession, 


of the properties mentioned in list A 
together with the entire implements of 
husbandry which were in the house. 
After deducting the amount that is 
paid towards ‘the sale considerazion 
from the proceeds of the sale of itams 
in list B, the plaintiff will pay the 
balance sale price-to the first deten- 
1956 and the iirst 
defendant and his 
cute the sale deed in her favour. 


17. The plaintiff further ro- 
ceeded to state that her properties in 
list B were arranged to be sold to 
third parties. She describes the man- 
ner in which the sale deed is to be 
executed by her in respect of those 
items to the said third parties. The 
plaintiff then states that in pursu- 


- ance of the agreement with the äirst 


3 


defendant and his father, the latter 
delivered possession of the properties 


mentioned in list A together with the - 


implements of husbandry to the phin- 
tiff in the month of Baishak, 1955 and 
she has been in possession and enjoy- 
ment of the lands and the house. She 


. has further stated that the value for 


the implements of husbandry was fix- 
ed by the first defendant at Rs. 787/- 
which amount was separately paid by 
her. From -and out of the sale proceeds 
of her properties mentioned in lis: B, 
she paid to the first defendant a sum 
of Rs. 3,500/- towards the sale ccnsi- 
deration and she was also prepared to 
pay the balance price of Rs. 6,500/- 
by January, 1956. But she later on 


came to know that the second. defen-: 


dant in collusion with the first deien- 
dant and with full knowledge of the 
agreement in her favour had managed 
to obtain’ sale of the identical prover- 
ties from the first defendant and at- 
tempted to interfere with her posses- 
sion. According to the plaintiff, the 
second defendant is not a bona fide 
purchaser and that he has no right in 
the properties. In view of the fact 


-that her possession was sought to be 


father are to exe- 
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disturbed by the second defendant, she 
had to institute the suit for declara- 
tion of title and in the alternative for 
having a sale deed executed in her 
favour as per the agreement entered 
into with the first defendant, 


18. The- father of the first de- 
fendant appears to have died at the 
time of the institution of the suit. The 
first defendant, as we have already 
mentioned, did not -contest the claim 
of the plaintiff nor did he appear to 
support the second defendan: in the 
latter’s suit. The second defendant in 
a joint written statement filed along 
with the defendants Nos. 3 to 9, who 
are claiming rights -in the properties 
under him, stated that the averments 
made by the plaintiff in sub-para- 
graphs 1 to 5 of paragraph 5 relating 
to the agreement pleaded by ner were 
not admitted. It was further pleaded 
that the agreement pleaded by the 
plaintiff was not fit to be considered 
asit was void inlaw and it was bar- 
ted by S. 29 of the Contract Act. The 
other averments in the written state- 
ment related to the claim made by 
the plaintiff on facts. It will be seen 
that the second defendant gave no 
particulars as to why the azreement 
pleaded by the plaintiff is barred by 


5. 29 of the Contract Act. 


19. The trial Court beld that 
S. 29 of the Contract Act is rot appli- 
cable. Before the learned District 
Judge the following six circumistances 
were relied on by the seconc defen- 
dant in support of the plea based on 
S. 29 of the Contract Act. i 


“(1) It was not. known zor how 
much the plots of Smt. Sokbat Dei 
would be sold. 


(2) It was also not known as to- 
what would be the necessary expenses 
referred to in para No. 1 mentioned 
above. | 

(3) It was also not certain if Smt. 
Sohbat -Dèi would -be able tc sell her 
plots.--..  - 

(4) It was not stated in the agree- 
ment as to what would happen regard- 
ing the unknown part paymert of con- 
sideration in case Smt. Sohbat, Dei was 
unable to sell her plots. 

(5) The time of payment of part 
of the consideration was alse uncer- 
tain. 

. (6) The amount of the balance of 
consideration which was to b2 paid in 
January 1956, as well was. uncertain,” 


` of all these circumstances 
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20. The learned District Judge 
ia a very short paragraph has held 
that the above circumstances establish 
that the agreement suffered from 
uncertainties and therefore the con- 
tract pleaded by the plaintiff is void 
under S. 29 of the Contract Act and 
cannot be enforced. ,We find that the 
learned District Judge has given no 
reason whatsoever as to why any or 
all the above circumstances make the 
contract void. The High Court also 
has in a rather summary manner ac- 
cepted the views of the District Judge 
in this regard. Thé learned Judge has 
stated that the amount of sale consi- 
deration was. not certain and the terms 
of the agreement set. out in the plaint 
show that there is no mutuality be- 
tween the parties. The learned Judge 
has further stated that the purchase 
to be made by the appellant under 
the contract was dependent upon the 
sale of her properties enumerated in 
list B and, as it was highly doubtful 
as to whether she would-be able to 
find any purchaser at all, the agree- 
ment pleaded by her cannot be con- 
sidered to be certain. According to 
the High Court the cumulative effect 
make the 
agreement uncertain and vague and 
as such the agreement was void. 


21. 
the approach made both by the learn- 
ed District Judge and the High Court 
is erroneous. None of the circumstances 
relied on. by the learned District Judge 
and enumerated above nor the other 
circumstance relied on by the High 
Court will attract S. 29 of the Con- 
tract Act to the agreement in question. 
The fallacy underlying the reasoning 
of the High Court is in construing the 
recitals in the plaint as if a document 
of title was being interpreted or con- 
strued by a court. In ‘our opinion, 
there is absolutely no ambiguity or 
uncertainty in any of the terms plead- 
ed by the plaintiff. As we have al- 
ready mentioned the consideration 
amount is fixed, namely, Rs. 10,000/- 
The view of the High Court that the 
amount of sale consideration was not 
certain, is erroneous. 


22. Regarding the price to be 
paid by the plaintifi for the imple- 
ments ofthe husbandry in the house 
it is clearly mentioned by her that 
she will pay the price fixed by the 
first defendant. There is no ambi- 
guity whatsoever in this term as 


We are of the opinion that’ 
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wrongly assumed by the High Court. 
In fact the plaintiff has further averr- 
ed that the price for those items was 
fixed by the first defendant and his 
father in the sum of Rs. 787/- which 
amount was paid by her. The ques- 
tion whether the plaintiff was able to 
get a purchaser for 
shown in list B has no relevance in 
considering the applicability of S. 29 
of the Contract Act to the agreement 
set up by the plaintiff. She has only 
referred to her owning the items men- 
tioned in list- B, and that she was 
making efforts for the sale of those 


her properties ' 


items. According to the plaintiff the . 


- amount that will be realised by her 


from the sale of those proper- 
ties will be paid to the first defen- 
darit towards the sale consideration. 


_The reference to the proposed sale of. 


the items mentioned in list B is only 


to indicate the source of fund forj 


payment of part of the sale considera- 
tion. Nowhere has she pleaded that 
the payment of the sale price to the 
first defendant depends upon her be- 
ing able to sell her properties in list 
B, because it is made clear by her that 
by January, 1956 shë- will pay the 
entire amount of consideration and 
have the sale deed executed by the 
first defendant. - i 


23. Another circumstance reli-| 


.êd on by the High Court against the 


plaintiff is that in the agreement plea- 
ded by her there is no term as to what 
is to happen if’ she does not purchase 
the property from the first defendant. 
The High Court has missed that if 
there is no provision made in the 
agreement, as to what are the rights 
of parties in such a contingency the 
aggrieved party will be entitled to seek 
his remedy available to him in law. 


This circumstance will also not makel’ 


the contract void. 


24. From the agreement plead- 
ed by the plaintiff the following facts 


are clear: (a) price is fixed at Rupees| 


10,000/- (b) items of properties to be 
sold are definite: (c) plaintiff being 
put in possession. in pursuance of the 
agreement: (d) the entire sale consi- 
deration to be paid by the plaintiff by 
January,.1956` and; (e) any amount 
that is paid by the plaintiff before 
January, 1956 is to be adjusted to- 
wards the sale price and the balance 
alone is to be paid by January, 1956. 
On receipt of the balance amount or 


the full amount of Rs. 10 ,000/-.as the} 
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case may be the first defendant was to 
execute the sale deed in January, 
1956. 

25. All the above facts esta- 
blish that the agreement pleaded by 
the plaintiff cannot be considerec to 
be one the meaning of which is not 
certain or capable of being made cer- 


. ftain. 


> 


ki 


- 26. To conclude S. 29 of the 
Contract Act has no application to the 


- facts of this case. The trial court and 


the District Court, as we have point- 
ed out earlier, have conzurrently found 
on all other points in favour of the 
plaintiff, and the High Court has not 
differed from these findings. The 
plaintiffs suit has been dismissed by 
the District Court and the High Court 
only on the ground thaż the agreement 
pleaded by the plaintiff is void under 
S. 29 of the Contract Act. This view 
has been held to be erroneous by us. 


27. In the result the judgments 
and decrees of the Higa Court in both 
the Second Appeals are set aside and 
these appeals are allowed. The judg- 
ments and decrees of the trial court 
in both the suits are restored. The 
appellant will Have her costs through- 
out. However, in this Court there will 
be only one hearing fee. 

Appeals allowed. 


AIR 1971 SUPREME COURT 2197 
(V 58 C 460) 

J. M. SHELAT, I. D. DUA AND 
S. C. ROY, JJ. 

Col. Dr. B. Ramachandra Rao (In 
both the Petitions), Petitioner v. The 
State of Orissa and others, (In both 
the Petitions), Respondents. ` 

Writ Petn. No. 601 of 1970 and 
Transfer Petn. No. 12 >f 1971, D/- 11- 
8-1971. 


(A) Constitution of India, Art. 32 
— Illegal detention — In habeas cor- 
pus proceedings the Court is to have 
regard to the legality or otherwise of 
the detention at the time of the return 
and not with reference to the ins-itu- 
tion of the proceedings, A fortiori the 
Court would not be concerned with a 
date prior to the initiation of the pro- 
ceedings for a writ of habeas corpus. 
AIR 1952 SC 106 and ‘AIR 1953 SC 
277, Followed. (Para 7) 
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(B) Constitution of India, Art. 32 
—Habeas corpus—Writ of habeas cor- 
pus cannot be granted toa person 
undergoing the sentence of imprison- 
ment imposed on him by a competent 
court, i (Para 6) 

(C) Constitution of India, Art. 32 
— Writ of habeas corpus cannot be 
granted to a person committed to jail 
custody by a competent Court by an 
order which prima facie does not ap- 
pear to be without jurisdiction or 
wholly illegal. (Para 5) 

In proceedings for a writ of ha- 
beas corpus, the Supreme Court, as a 
general rule, does not .go into the 
questions whether the cases against 
the petitioner are not true and they 
have been engineered by some high 
placed individuals for mala fide rea- 
sons. (Para 5) 
Cases Referred: Chronological Paras 
(1953) AIR 1953 SC 277 (V 40)= 

1953 SCR 652 = 1953 Cri LJ 

1113, Ram Narayan Singh v. 

The State of Delhi 7 
(1952) AIR 1952 SC 106 (V 39)= 

1952 SCR 395 = 1952 Cri LJ 

656, Naranjan Singh Natha- 

wan v. State of Punjab 7 


i Mr. N. S. Das Behl, Advocate, 
amicus curiae, for Petitioner (In W, P. 
601 of 1970), M/s. Santosh Chatterjee 
and G. S. Chatterjee, Advocates (for 
No. 1) and Mr. R. N. Sachthey, Advo- 
cate,. (for No. 2) for Respondents (In 
W. P. No. 601 of 1970.) 

The Judgment of the Court wäs 
delivered by 

DUA, J.: These two petitions (W. 
P. No. 601 of 1970 and T. P. No. 12 of 
1971) forwarded to this Court by post 
through jail authorities by the same 
petitioner have been placed before us 
for hearing together because in the 
concluding prayer in the Transfer Peti- 
tion which is dated April 12, 1971, 
after pointing out that the petitioner 
had already filed a habeas corpus 
petition (W. P. No. 601 of 1970) it was 
stated that the Transfer Petition was 
being filed to save time so that in 
case the petitioner failed to secure 
satisfactory relief in the habeas cor- 
pus petition the prayer for the trans- 
fer of the cases mentioned in the 
Transfer Petition may be appropriate- 
ly pressed. The Transfer Petition is 
before us at the stage of preliminary 
hearing whereas the petition for ha- 
beas corpus has reached the stage of 
regular hearing after notice. 
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2. The petitioner describing 
himself as Col. Dr. B. Ramachandra 
Rao of 1. N. A. (Indian National Army) 
who is confined in sub-jail at Bhu- 
baneshwar in Orissa State has aver- 
red in the habeas corpus petition that 
he was brought from the District Jail, 
Secunderabad in Andhra Pradesh 
State to Bhubaneshwar in Orissa State 
on October 11, 1969, without any legal 
authority and was not produced before 
any magistrate till January 3, 1970 


when he had already moved the. 


Supreme Court for a writ of habeas 
corpus on November 25, 1969. The 
said petition was registered in this 
Court as W. P. 16- of. 1970. In that 
- case, according to the petitioner, the 
State had represented to this Court 
that the petitioner, had been produced 
before a magistrate on October 4, 1969. 
This, according to him was not correct. 
As the petitioner was unrepresented 
in this Court various misrepresenta- 
tions made on behalf of the State of 
Orissa induced this Court to dismiss 
that petition. The petitioner has also 
made some reckless allegations against 
the magistrates and the Jail Superin- 
tendent concerned and added that on 
the petitioner’ s search all the docu- 
ments in his possession were taken 
away from him, by the jailor and 
handed over to Shri D. Kanungo, 
Magistrate, I Class. He has attached 
with his petition a large number of 
annexures in his attempt to show what 
he considers to be a deep conspiracy 
against him engineered by various offi- 
cers of the State of Orissa. In the 
annexures we find reference to various 
public men and Government officers 
to which we consider it unnecessary to 
advert in detail for the purpose of 
these cases. Suffice it to say that in 
the writ petition the relevant grie- 
vances appear to be that the petitioner 
was not produced before any magis- 
trate on October 4, 1969 and.that the 
warrant bearing that date and other 
documents in support of his. alleged 
production are all fabricated docu- 
ments and that Shri D. Kanungo, 
Magistrate, I Class had on October 7, 
1969 directed the Superintendent, Sub- 
Jail, Bhubaneshwar not to allow faci- 
lities to the petitioner to approach any 
court and that manifestly till that 
date no warrant committing. the peti- 
tioner to jail custody had been issued 
by the said Magistrate. Indeed, the 
petitioner's confinement in the sub- 
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jail was directed by the Magistrate to 
be kept as highly confidential. 


3. As the prayer for his per- 
sonal production in this Court was 
refused and he did not engage a coun- 
sel Shri N. S. Das Behl, an advocate 
of this Court, very kindly agreed to 
assist the Court as amicus curiae. The 
counter-affidavits filed on behalf of 
the State were duly sent to the peti- 
tioner for reply and he forwarded to 
this Court by post 
affidavits in reply to the counter-affi- 
davits making serious and reckless 
allegations of some conspiracy to harm 
him, against various officers, includ~_ 
ing ‘the then Union Home Minister. It” 
may be pointed out that as rule nisi 
was issued in this case after giving a 
show cause notice to the respondents 
we have before us more than one 
affidavit sworn by both sides. 


4. From the material on the 
record we find it undisputed that the 
petitioner is at present an undertrial 
prisoner lodged in Bhubaneshwar sub- 
jail and that the charge-sheets in three 
criminal cases (Nos. G. Rs. 485, 791 
and 896 of 1957 under Ss. 419 and 420, 
I. P.C. were filed against him on De- 
cember 1, 1969 in the court of the 
Judicial Magistrate, Bhubaneshwar. 
The petitioner, according to the State, 
was also convicted by the Third Addi- 
tional Sessions Judge, Secunderabad 
on October 18, 1965 under various sec- 
tions of I. P.C. including Ss. 419, 420 
and 466 to different terms of impri- 
sonment. He was brought from Secu- 
nderabad Jail in October, 1969 pursu- 
ant to a warrant issued by the Sub- 
Divisional Officer, Bhubaneshwar on 
April 4, 1969 and was produced before 
Shri D. Kanungo, Magistrate, I Class 
on the day of his arrival. The S.D.O. 
concerned was absent on that day. 
The petitioner’s remand to judicial 
custody, according to the respondent, 
was duly continued from time to time 
by orders duly madeby competent 
courts and indeed itis also stated in the 
counter affidavit that the petitioner 
had filed a writ petition (original Cri- 
minal Miscellaneous case no. 5 of 1970) 
in the High Court of Orissa which 
was dismissed. The hearing of the 
criminal cases against the petitioner 
were delayed on account of his illness 
necessitating his admission in a hospi- 
tal for some time and on account of 
the petitioner 
petitions from time to time. 


lengthy further ` 


having filed various 


`T 


an 


h 


“even without those orders; 
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5. This Court would of course 
have better appreciated the assistence 
by the respondent State if it had pro- 
duced before us (i) copies of the rale- 
vant orders remanding the petiticner 
to judicial custody from time to time, 
(ii) a copy of the order of the Orissa 
High Court dismissing the petitioner’s 
writ petition and (iii) a copy. of the 
order of the Additional Sessions Judge, 
Secunderabad convicting the petiticner 
as alleged. But as it is the common 
case of both sides that at present the 
petitioner is undergoing trial in three 
criminal cases pending in the couri of 
a Magistrate at Bhubaneshwar and, 
from the affidavit dated April 15, 1971 
sworn by Shri S. K. Mukherjee, 
Under Secretary, Home Department, 
Government of Orissa, it is cear 
that the three cases pending ageinst 


him had to be adjourned from 
April 15, 1970 onwards, because 
of the pendency of the present 


transfer petition in this Court and 
that the petitioner was for this 
reason duly remanded to jail custody 
from time to time, we are _ satis“ied, 
that his 
present, confinement in the sub-jail at 
Bhubaneshwar has not been shown to 
be illegal so as to justify interference 
by this Court in the present habeas 
corpus proceedings. From the further 
affidavits forwarded to this Court by 
the petitioner it does not appear to be 
his case that at present there is no 
order of the court, in- which the 
three’ criminal cases against him are 
pending, remanding him to jail zus- 
tody. It does not even appear tc be 
his case that at the time of the res- 
pondent’s return or even earlier at the 
time of the institution of the present 
writ proceedings there was no orde? of 
acompetent court remanding him to 
jail custody. His affidavits mainly 
contain reckless allegations ageinst 
various political leaders and gov2rn- 
ment officers, including some Megis- 


trates and jail authorities, which have. 


mo relevance to the grounds on which 
this Court can appropriately be recuir- 
ed to release a person ona writ of 
habeas corpus. Most -of -those gri- 
evances merely suggest that the cases 
against him are not true and -hey 
have -been engineered by some high 


placed individuals for mala fide rea- 


sons. This Court does not, as a gene- 
ral rule, go into such controversies in 
proceedings for a writ of habeas cor- 


B. R. Rao v. State of Orissa (Dua J.) 
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pus. Such a writ is not granted where 
a person is committed to jail custody 
by a competent court by an order 
which prima facie does not -appear to 
be without jurisdiction ‘or wholly il- 
legal and we are not satisfied that the 
present -is not such a case. 


6. As admitted by both sides 
the petitioner was sentenced to impri- 
sonment on conviction by the Third 
Additional Sessions Judge, Secundera- 
bad in October, 1965. Unfortunately, 


‘neither side has been able to inform 


us as to whether that sentence has 
expired or is still running. The jail 
authorities at Bhubaneshwar, we have 
little doubt, must have information 
whether or not the petitioner, when 
brought there, was undergoing a sen- ~ 
tence of imprisonment and how much 
sentence remained to be undergone, 
and the petitioner also, in our 
opinion, must be presumed to be 
aware of the sentence imposed on 
We need only add that in 
case the petitioner is undergo- 
ing the sentence of imprisonment im-|, 
posed on him by competent court then 
too writ.of habeas corpus cannot be 
granted. This position is well settled. 


7. | Assuming that the sentence 
imposed by the Secunderabad court on 
the petitioner has been served out’by 
him, then the only point which the 
petitioner has raised in his petition 
relates to the alleged illegality of his 
custody in the jail when he was 
brought to Bhubaneshwar from Secun- 
derabad. Such an infirmity, assuming 
the petitioner’s allegation to be correct 
cannot invalidate the present confine- 
ment of the petitioner in the Bhubane- 
shwar sub-jail. As observed by this 


Court in Naranjan Singh Nathawan 


v. The State of Punjab, 1952 SCR 395 
= (AIR 1952 SC 106) and reaffirmed 
in Ram Narayan Singh v. The State 
of Delhi,. 1953 SCR 652 = (AIR 1953 
SC 277) in habeas corpus proceedings 
the Court is to have regard to the 
legality or otherwise of the detention 
at the time of the return and not with 
reference to the institution of the pro- 
ceedings. A fortiori the Court would 
not be concerned with a date prior to 
the initiation of the proceedings for a 
writ of habeas corpus. We according- 
ly dismiss writ petition no. 601 of 
1970. 

` 8 Coming to the Transfer Peti- 
tion (T. P. No. 12 of 1971) we are not 
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persuaded to hold that any ground of 
expediency for the ends of justice is 
made out as contemplated by 5. 527, 
Cr. P. C. -for transfer of the three 
cases (G. Rs. nos. 485, 791 and-896 of 
1957) from the Magistrates court at 
Bhubaneshwar to the State of Maha- 
rashtra or to any other State .in the 
Indian Union. The Transfer Petition 
must, therefore, be dismissed in limine. 


9. As a last resort Shri N. S. 
Das Behl pressed the petitioner’s pra- 
yer for release on bail during the 
pendency of the three aforesaid crimi- 
nal cases against the petitioner. Here 
again, there are several difficulties in 
the petitioner’s way. It is not known 
if the sentence of imprisonment im- 
posed on him by the Secun- 
derabad court has expired. Besides, it 
is the petitioner’s case that his bail 
applications have more than once been 
refused by the courts in Orissa State. 
We are not aware of the grounds on 
which his prayer for bail was refused 
on previous occasions. The petitioner 
could have assailed those orders in the 
High Court and then if he felt aggriev- 
ed he could have come to this Court 
against those orders. We are accord- 
ingly not in a position in the present 
proceedings to.deal on the merits with 
the question of the petitioner’s release 
on bail. Shri N. S. Das Behl, it may 
be said in fairness to him, has suggest- 
ed that we should direct the petitioner’s 
release on bail only if he has served 
out the sentence of imprisonment 
awarded to him by the Secunderabad 

court. So far as the apprehension felt 
by Shri Das Behl, that the trial would 
be -unduly delayed, js concerned, it is 
enough to say that the State counsel 
has no objection if we direct the trial 


court to proceed with the cases against. 


the petitioner from day to day and in- 
deed according to Shri Chatterjee the 
learned counsel for the respondents, 
but for the pendency of the transfer 
petition before us and for the earlier 
petition for the transfer of cases filed 
by the petitioner under S. 526, Cr. P. C. 
these cases would have proceeded from 
day today. We feel that it is just and 


fair to direct the trial court to proceed ` 


with these cases which are- of 1957 
from day to day and we hereby so 
direct. We-expect and have no rea- 
son to doubt that the prosecution and 
the petitioner both would also assist 
‘the court in this connection and would 
produce their evidence without seek- 
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ing unnecessary and avoidable adjo- 
urnments. If the disposal of the cases 
is unduly delayed without just cause, 
it would be open to the petitioner to 
apply for bail in accordance with law 
and we have no doubt that the matter 
would be duly considered with the 
usual judicial objectivity expected of 
our courts. 

10. In the final result both the 
petitions fail and are dismissed. We 
must before closing thank Shri N. S. 
Das Behl for his valuable assistance as 
amicus curiae. . 

os Petitions dismissed. 


AIR 1971 SUPREME COURT 2200 
- (V 58 C 461) 
(From: Rajasthan)" 
G. K. MITTER, C. A. VAIDIALINGAM 
AND P. JAGANMOHAN REDDY, JJ. 
State Bank of Bikaner and Jaipur, 
Appellant v. Hari Har Nath Bhargava, 
Respondent. 
Civil Appeal No. 1923 of 1966, D/- 
11-8-1971. - 


(A) Industrial Disputes Act (1947), 


S. 33-C (2) — Application by-a ban 
employee for grant of special super- 


visory allowance under Sastry Award - 


—If an employee discharges duties of 
a supervisory nature or is accorded 
the status of a person competent to 
discharge functions of a supervisory 
character, he is entitled to special al- 
lowance. (1968) 2 Lab LJ 713 (Andh 
Pra) Rel. on. (Para 12) 


Once the power of attorney giv- 
ing wide powers and which is opera- 
tive at any branch of bank- is execut- 
ed by the Bank in favour of its em- 
ployee that shows that the- manage- 
ment has placed him in a category of 
persons with responsibility and the 
employee is to discharge the responsi- 
bility without any further request in 
that behalf, the fact that he is not 
actually called upon to discharge super- 
visory functions does not take away 
from his responsibility or status of a 
person competent to discharge func- 
tions of a supervisory character. The 
employee cannot be deprived of super- 
visory allowance unless the bank gives 


*(Misc. Appln. No. CLC — 4- of 
1964 D/- 14-2-1966 — Labour Court 
Raj at Jaipur.) 
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- power-of-attorney in his 


1971 


power of attorney. (Para 12) 
(B) Constitution of India, Art. 136 
~— Appeal by special leave to Supreme 
Court — Plea relating to delay in 
instituting proceedings though taken 
in written statement neither urged nor 
adjudicated by trial court nor taken 
in special leave petition — It cannot 
be urged at the time of hearing. 
(Para 13) 
Cases Referred: Chronological Paras 


(1968) 2 Lab LJ 713 = (1966) 


Andh- WR 235, State of Hyde- 
rabad v. V. A. Bhide 12 

(1961) 1 Lab LJ 18 (SC), Lloyds 
Bank Ltd. v. Panna Lal Gupta 12 
M/s. G. L. Sanghi end P. N. Tiwari 
Advocates and M/s. J. B. Dadachanji 
and Co., Advocates, for 
Mr. M. K. Ramamurthi, Sr. Advocate, 


(M/s. J. Ramamurthi and Vineet 
Kumar, Advocates, with him), for 
Respondent. 


The Judgment of the Court was 
delivered by 


MITTER, J.: This appeal by spe- 
cial leave is from an order of the 
Central Government Labour Court 
Rajasthan passed on February 14, 
1966 on an application under S. 33-C 
(2) of the Industrial Disputes Act fil- 
ed by the respondent, Hari Har Wath 
Bhargava, holding that the latter was 
entitled to supervisory allowance 
under paragraph 164 (b) (9) of the 
Sastry Award even for. the period 
when the latter was not actually per- 
forming supervisory duties. 

2. The facts in this case may 
be shortly stated. The respondent was 
appointed a clerk by the State Bank 
of Jaipur in 1949. He was transzerr- 
ed to Kota in the year 1952. He was 
entrusted with supervisory work “rom 
6th April, 1964. The bank executed a 
favour on 
May 31, 1954 in pursuance of a reso- 
lution of its Board of Directors pessed 
on 20th May, 1954.- He was transferr- 
ed from Kota to Jaipur on July 12, 
1955. On December 27, 1955 he was 
posted at Sikar where he had to per- 
form supervisory duties. On January 
1, 1956 he was promoczed to the cadre 
of junior officers of the bank. 


3. On March 31, 1964 the res- 
pondent filed an application before the 
Central Government Labour Court, 
Rajasthan under S. 33-C (2) praying 
for computation of special allowance 


© State Bank, Bikaner v. Hari Har Nath 
him notice that he is not to act on the 


‘bank, the appellant before us, 


Appellant; - 
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under what is known as the Sastry 
Award on the ground that he 
had been discharging supervisory 
duties from 6th April 1954 to 1st Janu- 
ary, 1956. By this time the Bank of 
Jaipur had amalgamated with the . 
Bank of Bikaner and the amalgamated 
came 
to be known as the State Bank of Bika- 
ner and Jaipur. The execution of the 
power of attorney dated 29th May, 
1954 was admitted but the appellant 
denied “that the duties entrusted to 
the respondent constituted performance 
by him of any supervisory nature of 
work”, A point was also taken that 
although no period of limitation is laid 
down by any statute with regard to 
applications under S. 33-C of the Act 
the respondent’s claim being a stale 
one should not be entertained. 


“4. The appellant amended its 
written statement in 1965 wherein it 
was stated that the respondent was 
only required to perform the functions 
enumerated in the power of attorney 
as and. when so directed by the bank. 
As amatter of fact, he had been 
entrusted with supervisory duties from 
6th April 1954 to 12th July 1955 and 
thereafter from 27th December 1955 
to 6th January, 1956. 


5. The respondent was examined 
before the Labour Court where he 
said that he was “the second signatory 
at Kota during the period, April 1954 
to middle of July 1955.” At the Jaipur 
branch where he was transferred, 
there were many signatories above 
him, while at Sikar there was only 
another such signatory and he was 
the second officer. Obviously. what he 
meant by the word “signatory” wasa 
person authorised by the bank to dis- 
charge the functions covered by the 
power of attorney. 


6. The relevant portion of the 
said power of attorney read: 


“The Bank do hereby nominate 
constitute and appoint Shree Hari Har 
Nath Bhargava in the service of the 
said bank at Kota to be the true and 
lawful attorney of the said bank at 
its registered office at Jaipur afore- 
said or at any other place or places 
in India where the said bank may have 
or establish branches or agencies and 
to which he may from time to time or 
at any time be appointed by the said 
bank as: Branch Manager, Agent, Sub- 
Agent, Accountant, or in any capacity 
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whatever for and in the name of and 
cn behalf of the said bank todo, tran- 
sact jointly with Secretary, Manager, 
"-Sub-Manager ete. the matters and 
things mentioned thereafter.” 
. The matters mentioned included th 
endorsement of “hundies, drafts, che- 


ques, warrants, railway receipts, pen-- 


sion bills and other negotiable and 

- mercantile instruménts and to com- 
mence, prosecute, enforce, defend, ans- 
wer and oppose any suit or other 
legal proceedings and demands touch- 
ing any matters in which ` the bank 
was or may thereafter be interested or 
concerned.” 


OR It is-worthy of ‘note that 
after the execution of the power of 
attorney the respondent was empower- 
ed to discharge functions which could 
only be described as supervisory in 
nature and unless there was a com- 
mand or direction that he should not 
act thereon or unless the power of 
attorney was cancelled his authority 
to act in a supervisory capacity would 
continue in force. 


8. The Sastry Award is not on 
record in extenso but paragraph 164 
thereof quoted by the Labour Court 
shows that certain categories of em- 
ployees were to be considered as fit for 
special allowances. These included 
inter alia stenographers, cashiers 
(other than routine clerks), supervi- 
sors, clerks-in-charge, departmental- 
in-charges and “head clerks.. The 
award noted that although scales of 
basic pay and dearness allowance for 
clerical and subordinate staffs had 
been laid down for doing ordinary 
duties, there were certain posts even 
in these grades for which. an incum- 
bent required special qualifications or 
skill for the efficient discharge of the 
duties assigned and an extra payment 
in such cases was necessary by way of 
recognition of and compensation for 
the skill or responsibility. The award 
further noted: that: i 


“Having regard to the numerous 
banks of varying sizes and resources, 
it is not possible to have one general 
pattern of allowances for such special 
types of work. .... It is neither easy 
nor desirable to bring them all into 
one fairly general rule regardless of 
‘the bank’s past practice .or present 
capacity.” oi 
Paragraph 162 of the award shows that 
there were three ways in which this 

~ extra payment might be provided for: 


“were concerned he was 


AER. 


(1) The employee might be given 
ron increments in the same 
scale. 


(2) He might be paid a lumpsum 
allowance in addition to his other 
emoluments. This was said to have the 
advantage of carrying a man even be- 
yond the usual maximum limit, 


(3) He might be given a higher 
scale leading up to a higher maximum. 
According to the award it was on the 
whole better to adopt either the first 


or the second method or sometimes’ 


even a combination of both. 


9. According to the Labour 
Court the underlying idea behind the 
said award was that when one gene- 
ral scale for clerical service had been 


‘provided in the award, it was thought 
‘Just and proper that persons with spe- 


cial qualifications or skill required 
for discharging work carrying with it 
greater responsibility than the usual 


work should definitely get higher — 


emoluments than the ordinary work- 


men. The Labour Court said that “this’ 


did not mean that the person of the 


_Same qualifications and skill who had 


been granted the powers of attorney 
by the bank. should be allowed spe- 
cial allowance only for any particular 
period unless a man was temporarily 
appointed to-do supervisory work.” In 
the result, the Labour Court allowed 
the réspondent supervisory allowance 
at Rs. 40/- p.m. with effect from 6th 
April 1954 to 31st- December, 1955 
with consequential benefits. 


10. It is to be’ noted however 


- that although. a point had’ been taken 


in the written statement of the bank 
about the delay in the filing of the ap- 
plication under S. 33-C it had not been 
pressed before the Labour Court. 

Ui. 
the appellant was prepared to concede 
that so far as the periods 6th April 
1954 to 12th July 1955 and 27th De- 
cember 1955 to 3lst December, 1955 
not contest- 
ing the claim. But in so far as the 
period. 13th July, 1955 to 27th Decem- 
ber, 1955 was concerned, his client 
was pressing the appeal as a matter of 
principle as this would constitute a 
test case by which other similar cases 
might fall to be decided. 3 


12. This Court had to: deal with 
a case where an identical question 
arose. In State Bank of Hyderabad 


Mr. Sanghi appearing for _ 


|Kota there was only one officer 


1971 


v. V. A. Bhide, (1968) 2 Lab LJ 713 
(Andh Pra), this Court had to consider 
the claims of the respondents in that 
appeal for payment of special allow- 
ance granted to supervisors under 
what were known as the Sastry and 
Desai awards. It was there contend- 
ed on behalf of the appellant bank that 


‘in order to claim the supervisory al- 


lowance the parties must establish that 
the main or essential. Guties entrusted 
to them and actually discharged by 
them were duties and functions cf a 
supervisory nature. This Court con- 
sidered the Sastry and Desai awerds 
and observed (at p. 727): 


sE . before a person can claim 


the supervisory special allowance, he 
must establish that he has discharged 
the duties and functions which are 
similar to or the same as the duties or 
functions assigned to supervisors 
coming under category 9. This ceci- 
sion (Lloyds Bank Ltd. v. Panna Lal 
Gupta, (1961) 1 Lab LJ 18 (SC)) also 
makes it clear that in deciding the 
status of an employee claiming the 
special allowance, the designation of 
the employee is not decisive and what 
determines the status. is a consid=ra- 
tion of the nature of the duties and 
functions assigned to the employee 
concerned.” 


In our view the payment of a special. 


allowance is called for when an em- 
ployee discharges duties of a simer- 
visory nature or is accorded the status 
of a person 
funtions of a supervisory character. If 
no power of attorney is executed as 
in this case but in fact the employee 
is asked to render services of a super- 
visory character and the employee 
does such work at the request of the 
bank, he becomes entitled to the 
allowance, Once however a power of 
attorney giving the wide powers of 
agency as was done in this case is 
executed, it should b2-held that the 
management had placed him in a gate- 
gory of persons with responsibility and 
the employee was to discharge the 
responsibility without any further 
request in that behalf. It may be that 
the initial giving of power of attarney 
was necessitated by the fact tha: es 
e= 
sides the respondent who could dis- 
charge duties like endorsing hurdies, 
drafts etc. and it became necessary for 
the bank to have a sezond officer who 
could carry on this kind of work. But 
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competent to discharge. 
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the power of attorney does not show 
that the bank thought it necessary to 
clothe the respondent with the said 
powers only for discharging his duties 
when he was at Kota. The power of 
attorney was operative at any branch 
of the bank irrespective of the capa- 
city which might be occupied by the 
respondent at a particular point of 
time. - It may be that at Jaipur there 
was a number of officers superior to 
the respondent who were empowered 
to discharge duties mentioned in the 
power of attorney but this does not 
necessarily lead to the inference that 
the respondent lost his responsibility 
or was denuded of the powers while 
he was at Jaipur. If he discharged any 
of the duties mentioned in the power 
of attorney the same would be lawful 
and would be binding on the bank. 
The fact that he was not actually- call- 
ed upon to discharge such functions 
did not take away from his respon- 
sibility or status of a person compe- 
tent to discharge functions of a super- 
visory character and we see no rea- 
son why he should be deprived of 
supervisory allowance unless the bank: 
gave him notice, that he was not toj 
act on the power of attorney while at 
Jaipur. We therefore hold that the 
Labour Court had come to the correct 
conclusion. 


13. Mr. Sanghi tried to urgel 
the point that the Labour Court should 
not have entertained the application as 
being inordinately belated and that 
even though the Labour Court did not 
adjudicate on this point it was open 
to the bank to urge it before us. We 
made it clear that we were not going 





_to entertain this plea in view of the 


fact that although the point had been 
taken in the written statement of the 
bank, it. was not agitated before the 
Labour Court and further was not 
taken even in the special. leave peti- 
tion. 


14. ‘In the result, the appeal is 
dismissed. The order for costs made 
at the time of the grant of the special 
leave will stand. 


Apl dismissed. 
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AIR 1971 SUPREME COURT 2204 
(V 58 C 462) 

(From Bombay: (1967) 1 I. T. J. 929) 
K. S. HEGDE AND A. N. 
GROVER, JJ. 

T. S. Balaram, I. T. Officer, Com- 
pany -Circle IV, Bombay, Appellant v. 
M/s. Volkart Brothers, Bombay and 
others, Respondents. 

Civil Appeal No. 1170 of 1968,. D/- 
5-8-1971. 

Income-tax Act (1961) S. 154 — 
Rectification of assessment — ‘Mistake 
apparent from the record’ —- What is 
— An Income Tax Officer has no juris- 
diction under S. 154 to rectify an as- 
sessment of a firm originally made 
under S. 17 (3) of the Act of 1922 as 
the applicability of S. 17 (1) to a firm 
being doubtful, the mistake is not ap- 
parent from the record — (X-Ref: — 
Income Tax Act (1922) Ss.2 (9) &17 
(1)) — -(X-Ref:—Constitution of India, 
Art. 226). AIR 1960 SC 137 and AIR 
1952 Bom 287, Rel. on; (1967) 1 I. T. J. 
929 (Bom), Affirmed on a different 
ground. (Para 8) 
: The power of the officers men- 


_ tioned in S. 154 of the Income-tax Act 


.1961 to correct “any mistake apparent 
from the record” is undoubtédly not 
more than that of the High Court to 
entertain a writ petition on: the basis 
of an “error apparent on the face of 
the record”. (Para 8) 
_ A mistake apparent from the record 
must be an obvious and patent mis- 
take and not something which can be 
established by a long drawn process of 
reasoning on points on which there 
may conceivably be two opinions. ; 

(Para 8) 
Unless a firm can be considered a 


‘person’ as defined in S. 2 (9) of the. 


1922 Act S. 17 (1) cannot govern an 
assessment of a firm. Since the defi- 
nition of a person in S. 2 (31) of the 
Act of 1961 expressly includes a firm, 
it will have to be consideréd whether 
this amended definition is merely de- 
claratory of the law that was in force 
earlier. To pronounce upon this ques- 
tion, it may be necessary to examine 
various provisións in the Act as well 
as its scheme., (Paras 5, 6) 
Cases Referred: Chronological Paras 
(1960) AIR 1960 SC 137 (V 47)= 
(1960) 1 SCR 890, Satyana- 
rayan Laxminarayan Hegde v. 
Mallikarjun Bhavanappa Tiru- 
male 
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T. S. Balaram v. Volkart Brothers, Bombay 


‘for Appellant; Mr. M.. C. Chagla, 


A. I. R. 


(1952) AIR 1952 Bom 287 (V 39) 
=21 ITR 333, Sidhramappa 
Andannappa v. The Commr. of 
Income Tax Bombay 


Mr. S. Mitra, Sr. Advocate, (M/s. 


J. Ramamurthi, R. N. Sachthey and. 


B. D. Sharma, Advocates, with miah 
T. 
Advocate, (Mr. B. A. Palkhivala and 
Miss Bhuvanesh Kumari, Advocates 


and M/s. J. B. Dadachanji and Ravin- _ 


der Narain, Advocates of M/s. J. B. 
Dadachanji and Co. with him), for 
Respondents. 


The Judgment of the Court was 
delivered by 


` HEGDE, J.: This appeal by certi- 
ficate arises from the decision of the 
High Court of Bombay in Misc. Peti- 
tion No. 104 of 1968 on its file. That 
was a petition under Art. 226 of the 
Constitution. Therein the respon- 
dents challenged the validity of the 
orders of rectification made by the 


Income-tax Officer, Company Circle, 


Bombay in the assessments of the res- 
pondents for the assessment ‘years 
1958-59, 1960-61, 1961-62 and 1962-63, 
under S. 154 of the Income-tax Act, 
1961. Respondents Nos. 2 and 3 are 
the partners in the first respondent 
firm. The first respondent firm was 
duly registered under the Indian 
Income-tax Act, 1922 as well as under 
the Income-tax Act, 1961. In the ori- 
ginal assessments of the firm for the 
concerned assessment years, assess- 
ments were made on the 
prescribed under the respective Finance 
Acts applicable to registered firms. In 
the individual assessments of the 


partners for their respective share in 


the income of the firm was included 


slab rates . 


o 


and assessed at the maximum rates of - 


income since their assessments were 
made in the status of non-resident. On 
February 1, 1965, the first respondent 
firm was served with notices dated 
January 29, 1965 by the Income-tax 
Officer intimating to it that in its 
assessments for the assessment years 
1958-59, 1960-61, 1961-62 and 1962-63, 
there are mistakes apparent from the 
record inasmuch as the firm had not 
been charged at the maximum rates of 
income-tax under S. 17 (1) of the 
Indian Income-tax Act, 1922 and there- 
fore he proposes to rectify those assess- 
ments under S. 154 of the Income- 
tax Act, 1951. The respondents in 
their reply to those notices denied 


t 
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that there was any mistake apparent 
or otherwise in those orders of assess- 
ment. They disputed the Income-tax 
Officer’s authority to make any correc- 
tion. The Income-tax Officer did not 
accept the contention of the respon- 
dents and assessed them by applvirs! 
the provisions of S. 17°(1) of the 1922 
Act. The respondents challenged the 
validity of the orders rectifying the 
assessments, before the High Court of 
Bombay as mentioned earlier. The 
High Court took the vi2w that the ori- 
ginal assessments mada on the res- 
pondents were prima facie in accord- 
ance with law and at any rate as there 
was no obvious or patent mistake in 
those orders of assessment, the Inccmeé- 
tax Officer was incompetent to pass 
the impugned orders. 


2. The first question that we 
have to decide is whether on the facts 
and in the circumstances of the .case, 
the Income-tax Officer was withir. his 
powers in making the impugned recti- 


fications. He purported to make 
those ‘rectifications under S. 154 of 
the Inéome-tax Act, 1961. That sec- 


tion to the extent material for our pre- 
sent purpose reads: 


“154 (1). With a view to rectify- 
ing any mistake apparent from the 
record — 

(a) the Income-tax Officer may 
amend any order of assessment or of 
refund or any other order passed by 
him: 

xx XX xx ” 
The corresponding section in the 
Indian Income-tax Act, 1922 is & 35. 


3. We have now to see whe- 
ther the Income-tax Cfficer was fusti- 
fied in opining that in the  orizinal 
orders of assessment, there was any 
apparent mistake. -As seen earlier in 
the original assessments of the firm 
for the relevant assessment years, the 
Income-tax Officer adopted the slab 
rates applicable to registered firms. 
The question for decision is whether 
the first respondents firm ` zame 
within the mischief of S. 17 (1) of the 
Indian Income-tax Act, 1922. Sec- 
tion 17 (1) reads: 


“Where a person is not resident 
in the taxable territories and is not a 
company, the tax, inc uding super-tax, 
payable by him or on his behalf on 
his total income shall be an amount 
equal to— 


T. S. Balaram v. Volkart Brothers. Bombay 
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(a) the income-tax which would 
be payable on his total income at the 
maximum rate, plus 

(b) either the super-tax. which 
would be payable on his total income 
at the rate of nineteen per cent, or the 
super-tax which would be payable on 
his total income if it were the total 
income of a person resident in the tax~ 
ene territories whichever is greater 


` (Proviso to the section is not rele- 
vant for our present purpose). - 

4, Section 17 (1) ean apply to 
a “person”. The expression “person” 
is defined in S. 2 (9) of the Indian 
Income-tax Act, 1922 thus: 

“ “person” includes a Hindu un- 
divided family and a local authority”. 


5. Unless a firm can be consi- 
dered as a “person”, S. 17 (1) cannot 
govern the assessment of the first res- 
pondent. In the Income-tax Act, 1961 
(S. 2 (31)), the expression “person” 
is defined differently. That definition 
reads: 

t “person” includes — 

(i) an individual, 

(ii) a Hindu undivided family, 

(iii) a Sean 

(iv) a firm, 

(v) an association of persons ora 
body of individuals, whether incor- 
porated or not, 

(vi) a local authority and 

(vii) every artificial juridical per- 
son, not falling within any of the pre- 
ceding sub-clauses.” 


6. It is a matter for considera- . 
tion whether the definition contained 
in S. 2 (31) of the Income-tax Act, 
1961 is an amendment of the law or is 
merely declaratory of the law that was 
in force earlier. To pronounce upon 
this question, it may be necessary to 
examine various provisions in the Act. 
as well as its scheme. 

: Section 113 of the Income- 
tax Act, 1961 corresponded to S. 17 (1) 
of the Indian Income-tax Act, 1922 but 
that section has now been omitted 
with effect from April 1, 1965 asa 
result of the Finance Act, 1965. 


8. From what has been said 
above, it is clear that the question 
whether S. 17 (1) of the Indian Income- 
tax Act, 1922 was applicable to the 
case of the first respondent is not free 
from doubt, Therefore the Income- 
tax Officer was not justified in think- 
ing that on that question there can be 
no two opinions. It was not open to 
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the Income-tax Officer to go into the 
true scope of the relevant provisions 
of the Act in a proceeding under sec- 
tion 154 of the Income-tax Act, 
1961, A mistake. apparent on the 
record must be an obvious and 
patent mistake and not something 
which ean be established by a 
long drawn process of reasoning on 
points on which there may conceivably 
be two opinions. As seen earlier, the 
High Court of Bombay opined that 
the original assessments were in 
accordance with law though in our 
opinion the High Court was not justi- 
fied in going into that question. In 
Satyanarayan Laxminarayan Hegde v. 
Mallikarjun - Bhavanappa  Tirumale, 
(1960) 1 S. C. R. 890=(AIR 1960 S. C. 
137) this Court while spelling out the 
. scope of the power of a High Court 
under Art. 226 of the Constitution 
ruled that an error which has to.be 
established by a long drawn process of 
reasoning on points where there may 
conceivably be two opinions cannot be 
said to be anerror apparent on the face 
of the record. A decision on a debata- 
ble point of law is not a mistake ap- 
parent from thé record—see Sidhrama- 
ppa v. Commr. of Income-tax, Bombay, 
(1952) 21 ITR 333 = (AIR 1952 Bom 
287). The power of the officers men- 
tioned in S. 154 of the Income-tax Act, 
1961 to correct “any mistake apparent 
from the record” is undoubtedly not 
-more than that of the High Court to 
entertain a writ petition on the basis 
of an “error apparent on the face of 
the record”. In this case it is not neces- 
sary for us to spell out the distinction 
between the expressions “error ap- 
parent on the face of the record” and 
"mistake apparent from the record”. 
But suffice it to say that the Income-tax 
Officer was wholly wrong in holding 
that there was a mistake apparent 
from the record of the assessments of 
the first respondent. 


9. For the reasons mentioned 
above we dismiss this appeal with 
costs, 


Appeal dismissed 


A. ILR. 


AIR 1971 SUPREME COURT 2206 
{V 58 C 463) 

S. M. SIKRI C. J., G. K. MITTER, 
K. S. HEGDE, A. N. GROVER AND 
P. JAGANMOHAN REDDY, JJ. 

Makhan Lal Waza and others, 
Petitioners v. State of Jammu and 
Kashmir. and others, Respondents. 

Writ Petition. No. 108 of 1969, D/- 
23-2-1971. . 

(A) Civil Services — Jammu and 
Kashmir Civil Services (Classifica- 
tion, Control and Appeal) Rules 
(1956), Rule. 25 — Promotions — 
Promotions on communal basis and 
in absolute non-compliance with the 
provisions of R. 25 are illegal and un- 
constitutional. (X-Ref: — Constitution 
of India, Art. 16). (Para 7) 

(B) Constitution of India, Art. 141 
— Binding nature of law declared by 
Supreme Court i (Para 5) 

When the judgment delivered by 
Supreme Court not merely declared 
ihe promotions granted to the respon- 
dents in the writ petition filed at the 


previous stage as unconstitutional but 


also laid down that the distribution of 
appointments,.. posts or promotions 
made in implementation of communal 
policy was contrary to Art. 16, the 
law so declared was binding on the 
respondents State and its officers and 
they were bound to follow it whether 
the majority of the present respon- 
dents were parties or not to the pre- 
vious litigation. ` (Para 5) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 1 (V 56)s 

(1969) 1 SCR 103, Triloki Nath . 

v. State of Jammu and Kash- 

mir f 1, 4 
(1967) AIR 1967 SC 1283 (V 54)= 

(1967) 2 SCR 265, Triloki Nath 

Tiku v. State of Jammu and 

Kashmir 4 
(1963) AIR 1963 SC 649 (V 50)= 

(1963) Suppl. 1 SCR 439, M. | 

R. Balaji v. State of Mysore 4 


Mr, A. K. Sen, Sr. Advocate (Mr. 
Naunit Lal, Advocate, with him), for 
Petitioners: M/s, C. K. Daphtari, and 
N. S. Bindra, Senior Advocates (Mr. 
R. N. Sachthey, Advocate, with them), 
for Respondents Nos. 1 and 2. Mr. O. 


C. Mathur, Advocate of M/s. J. B. 


-Dadachanji and Co. and Mr. P. B. 


Tewari, Advocate, for Respondents 
Nos. 7 to 9, 12, 13, 19 to 21, 27 to 29, 33, 
34, 41, 46, 47, 49, 57 to 59, 63, 64 


CO/CO/A948/'71/GKC/P 
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-on June 14, 1956. 
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67, 68, 70, 110 to 113, 115, 117, 118, 
121 to 124, 128, 130, 133, 134, 136, 142, 
145, 146, 157, 164;:174, 182, 186, 198 
219, 232 to 236, 240, 245 to 250. 

The following Judgment of the 
Court was delivered by 


GROVER, J.: This petition urder 
Article 32 of the Constitution illustra- 
tes how an attempt has been made to 
circumvent the law declared by this 
court in Triloki Nath v State of Jammu 
and Kashmir, (1969) 1 SCR 103=(AIR 
1969 SC 1 ) by which the State pcalicy 
of reserving 50% of the vacancies 
among the teachers in the employment 
of the respondent State for the Mus- 
lims of Kashmir and out of the 
remaining 50 per cent, 40 per cent for 
the Jamvi Hindus and 10 per cent for 
others including Kashmiri Pandits was 
struck down as contrery to the con- 
stitutional guarantee undér Art. 16. 


LD The petitioners, who are 10 
in number, are in the service of the 
Education Department of the Stat= of 
Jammu & Kashmir. According to the 
petition, petitioner No. 1 joined ser- 
vice in 1952 às a teacher in the Gov- 
ernment High School, Poonch. He 
had passed the Bachelor of Teaching 
Examination and was. given the grade 
of Rs. 80-8-200. This grade which was 
of a non-gazetted post was later 
revised sometimes before 1964 to 
Rs. 150-500. The gazetted post carri- 
ed a grade of Rs. 300-600. - Petitioner 
No. 2 entered service of the erstwhile 
State of Jammu & Kashmir in 1943 
as teacher in the, Government School. 
Tregham. He later on passed the.2xa- 
minations of Bachelor of Teaching and 
the Master of Arts and was selected 
in July 1968 for teaching in the Hizher 
Secondary School. Petitioners 3 to 10 
were trained graduates holding degrees 
of Bachelor of Education. Petitioners 
3, 4, 6 7, 9 and 10 had also passed 
the Master of Arts examination , and 
with the exception of petitioner No. 
10 were selected for teaching in Hizher 
Secondary Schools in July 1968. 

3. All the teachers and cther 
officers of the Education Department 
of the State were governed by the 
Jammu & Kashmir Civil Services 
(Classification, Control and Appz2als) 
Rules, 1956 which were promulgated 
Rule 9 relates to 
first appointment to a service or class. 
According to rule 19 in making the 
appointment to a service or 
reservation may be made in favour of 


lass - 
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any backward class which, in the opin- 
ion of the Government, is not ade- 
quately represented in the services. 


- Rule 24 dealt with seniority. Rule 25 


to the extent it is material reads: 
- “Promotions: (1) All promotions 
shall be made by the appointing au- 


thority. ` 


(2) Promotions to a service or 
class‘or to a selection category or 
grade in such service or class shall be 
made on grounds of merit and ability 
and ‘shall be subject to the passing of 
anv test that Government may pres- 
cribe in this behalf. seniority being 
considered only where the merit and 
ability are approximately equal. 

(3) All other promotions shall be 
made in accordance with seniority and 
subject to any test or special qualifi- 
canons prescribed by Government un- 
ess — 

(a) the promotion of a member 
has been withheld as a penalty; or 

(b) a member is given special pro- 
mon for conspicuous merit and abi- 
Í y. 7 
Articles 14 and 16 of the Constitution 
were made applicable to the State of 
Jammu & Kashmir in 1954. Rule 19 
is stated to have been abrogated in 
the year 1958. But in giving promo- 
tions to the teachers in the gazetted 
cadre responderits ł and 2 adopted the 
following basis, which will be called 
the communal policy hersafter: 

(1) 50 per cent of the vacancies 
were filled from among the Muslims 
of the entire State, 

(2) 40 per cent out of the remain- 
ing 50 per cent vacancies were filled 
by Jamvi Hindus (Hindus from the 
Jammu Province of the State, majo- 
rity of whom are Dogras) and 


(3) the remaining 10 per cent of 
the posts were given to others includ- 
ing Kashmiri Pandits. 

This was purported to be done on the 
ground that Muslims of the entire 
State and the Hindus of Jammu Pro- 
vince constituted “backward classes” > 
for the purpose of employment. 


4, In December 1965 Triloki 
Nath and Shambu Nath, the present 
petitioners 2 and 4 filed a writ peti- 
tion in this court. In all 81 respon- 
dents were impleaded which included 


-the present. respondents Nos. 38 to 107. 


In that petition it was alleged that the - 
communal policy of promoting tea- 
chers to the gazetted cadre was not 
disclosed in any order made by the 
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State but had been arrived at on the 
footing of the recruitment by promo- 
tion made to the gazetted post of tea- 
chers from time to time. The promo- 
tions had been made not on the basis 
of merit and seniority but purely on 
the ground of religion, caste and place 


of birth. This court called for a report. 


from the High Court on the question 
whether the Muslims of the entire 
State of Jammu & Kashmir and the 
Hindus of the Jammu Province con- 
stituted backward class in the sense 
explained in M. R. Balaji v. State of 
Mysore, (1963) Suppl. 1 SCR 439 = 
(ATR 1963 SC 649) and also whether 
they were not adequately represented 
in the services of the State. (See Tri- 
loki Nath Tiku v. State of Jammu & 
Kashmir, (1967) 2 SCR 265=(AIR 1967 
SC 1283) ). After the report was receiv- 
ed it was found that the High Court 
did not record its opinion on the evi- 
dence. But this court. proceeded to 
give its decision on the material before 
it. This is what was observed at page 
105 ( (1969) 1 SCR 103) = (AIR 1969 
SC 1 at pp. 2, 3) by Shah J., 
“Article 16 in the first instance 
-by cl. (2) prohibits discrimination on 
the ground, inter alia, of religion, 
race, caste, place of birth, residence 
and permits an exception to be made 
in the matter of reservation in favour 
of backward classes of citizens. The 
expression “backward class” is not 
used as synonymous with “backward 
caste” or “backward community”. The 
members of an entire caste or com- 
munity may in the social, economic 
and educational scale of values at a 
given time be backwerd and may on 
that account be treated as a back- 
ward class but that is not because they 
are members of a caste or community, 
but because they form a class. In 
its ordinary connotation the expres- 
sion “class” means a homogeneous sec- 
tion of the people grouped ‘together 
because of certain likeness or com- 
_mon traits, and who are identifiable 
by some common attributes such as 
status, rank, occupation, residence in 
a locality, race, religion and the like. 
But for the purpose of Art. 16 (4) in 
determining whether a section forms 
a class a test solely based on caste, 
community, race, religion, sex, descent 


place of birth. or residence cannot be 


adopted because it would directly of- 
fend the Constitution.” 


Tt was pointed out that no formal 


order making a provision for reserva- 


A.I R. 


tion of appointment to posts in favour 
of any backward class of citizens had 
been produced. There were- -a number 
of government orders by which the 
promotions had been made according 
to the communal policy. There was no 
reference in any of the orders te sel- 
ection of officers on the basis that they 
belonged to backward classes. It was 
held that in effect the communal 
policy was not of reservation of some 
posts; it was a scheme of distribution 
of all the posts community-wise. Such 
distribution made in. implementation 
of the so called policy was contrary 
to the constitutional guarantee under 
Art. 16 (1) & (2) and was not saved by 
clause (4). The promotions granted to 


respondents 3 to 83 in that petition were — 


declared void. It was left open to the 
State to devise a scheme consistent 
with the constitutional guarantee for 
reservation of appointments to posts 
or promotions in favour of any back- 
ward class of citizens which, in the 
opinion of.the State, was not adequa- 
tely -represented in the. services. 


5. . It is common ground that 
no such scheme as was envisaged was 
devised. It has, however, been stated 
in the present: return that certain 
rules have been promulgated by a 
notification No. S O. 460 dated 
August 19, 1969. In the meantime 
the officers concerned of the Educa- 
tion Department of the State thought 
of an ingenious device of giving osten- 
sible effect to the decision of this 
court. Those teachers who were res- 
pondents in the previous writ peti- 
tion and whose promotions became il- 
Jegal in view of the pronouncement of 
this court were’ ordered to be adjust- 
ed in non-gazetted cadre of which the 
grade was’ Rs... 150-500. They were 
“allowed to work against the posts 
they were holding prior to their rever- 
sion” on temporary basis. Numerous 
copies of the orders which have been 
annexed to the petition show that this 


was the common pattern that was fol- 


lowed. A new nomenclature was 
evolved for the post of Head Masters. 
They were called Teachers-in-charge. 
They were to get the same salary 
which they were getting when they 
were in the gazetted cadre of Rupees 
300-600. For instance, if A was work- 
ing as Head Master in the gazetted 
post and was drawing a salary of 
Rs. 300/- per month according to the 
scale of Rs. 360-600 he was stated to 
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have been adjusted in his own grade 
and on his own pay ie. in the grade 
of Rs. 150-500. He.was still to get a 
salary of Rs. 350/- which he would 
not have got if he had originally not 
been promoted to the gazetted cadre. 
In other words although such a tea- 
cher was brought into the non-gazetted 
cadre from. the gazetted grade his 
emoluments and his posting as Head 
of an institution were not affected. It 
is not disputed that ordinarily he 
could not have been appointed to that 
post being far junior to the petitioners 
according to the seniority list of the 
non-gazetted cadre to which originally 
he and the petitioners belonged. It has 
been stated somewhat tamely in the 
return of respondents 1 and 2° that 
when these teachers who were affect- 
ed by the decision of this court kad 
been promoted to the gazetted cadre 
not only seniority but merit had also 
been taken into consideration. But it 
has not been denied and this fact has 
been admitted before us in the course 
of arguments that but for the so-call- 
ed communal policy- these teachers 


` would not have been promoted to the 


gazetted cadre even though merit and 
other factors had entered into tkeir 
promotion inter se. As regards the 
other respondent teachers who did not 
figure in the earlier petition, they 
were all promoted to. the gazetted 
cadre prior and subsequent to the gre- 
vious decisionin complete defianc2 of 
the law laid down by this Court. Such 
a course has been sought to be jrsti- 
fied on the tenuous ground that they 
were not parties to the previous peti- 


. tion and therefore their cases wculd 


not be governed by the decision given 
in that petition. It -may be observed 
immediately that such a position is 
wholly untenable and misconceived. 
The Judgment which was delivered 
did not merely declare the promotions 
granted to the respondents in the writ 
petition filed at- the previous stage 
as unconstitutional but also laid down 
in clear and unequivocal terms chat 
the distribution of appointments, posts 
or promotions made in implementa- 


|tion of ‘the communal policy was con- 


trary to the constitutional guarantee 
of Article 16. The law so declarec by 
this court was binding on the respon- 
dent State and its officers and they 
were bound to follow it whether a 
majority of the present respondents 
were parties or not to the previous 
petition. 
1971 S.C./139 XI G4 


. Makhani.Lal v. State oz J. & K. (Grover J.) [Prs. 5-6] S. C. 2209 


. 6. In para 20 of the petition 
Instances have been given which 
show that in spité of the judgment of 
this court certain teachers - who had 
been promoted to the post of Head Mas- 
ters are still Head Masters though they 
are very much below Kashmiri Pandit 
teachers in the list of seniority. For 
instance, Mohd. Yusuf Masoodi who 
was respondent No. 52 in the -previ- 
ous writ petition had been promoted 
to the post of Head Master, Nowhatta. 
Even after the judgment he was con- 
tinuing as Head Master although he 
was placed at-No. 243 in the seniority 
list of 1961. Messrs. Deva Kaul and 
Dwarika Nath who were 68 and 76` 
respectively in that seniority list were 
working as teachers under him in the 
same school. Masoodi was drawing a 
salary above Rs. 350/- per month 
whereas the two Kashmiri Pandit tea- 
chers were drawing only Rs. 300/- 
though both of them were senior to 

and were not-in the same grade 
of Rs. 150-500 to which Masoodi is 
stated to have been reverted. Similar- 
ly those teachers who were given pro- 
motions after the appointments on 
communal basis had been struck down 
had been promoted following the same 
rule. In para 22 an instance is given - 
of Ghulam Mohiuddin Wani who had 
been promoted as Teacher-in-Charge 
High School Shogapore. It is stated 
that his name did not appear in the 
seniority list whereas Triloki Nath 
Kaul was much senior to him but was 
working as a teacher under him al- 
though the salary which Kaul was 
getting was Rs. 250/- per month and 
the salary which Wani was drawing 
was only Rs. 210/- per month. In the 
return respondents 1 and 2 have not 
contradicted the facts stated in para 
20 of the petition but have taken cer- 
tain pleas of general nature and of 
legal character. Similarly with regard 
to para 22 it has been stated inter alia 
in the return. 


“As regards the individual cases 
referred to in para 22 of the writ peti- 
tion the averments and submissions 
made therein are misconceived and 
unwarranted and misleading”. 


Our attention has, however, not been 
invited to any facts or particulars 
relating to the aforesaid instances in 
the return which would throw doubt 
on the correctness of the instances 
aes in the petition in paras 20 and 
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7. -According to the petitioners 
the present respondents 3 to 27 were 


not parties to the previous. proceed- - 


ings but they were promoted to the 
gazetted :grade in an officiating capa- 
city though they were junior to peti- 
tioner No. 1. Respondents 38 to 107 
were parties to the previous petition 
and their promotions were expressly 
. quashed by this court. Respondents 
108 to 218 were promoted during the 
pendency of the writ petition and res- 
pondents 219 to 251 were promoted 
after the decision of this court in an 
officiating capacity. It. is abundantly 
clear and this position has not been 
` leontroverted that all the promotions 
which were made of the respondents 
who were not parties to the previous 
petition were based not purely. on 
merit but were made on account of 
the communal policy which had been 
struck down by this court as uncon- 
stitutional. Respondents 38 to 107 
who were parties to the previous peti- 
tion were reverted to the non-gazetted 
grade but they were still retained in 
the posts which they were holding 
when they had been promoted to 


the gazetted grade although in 
some cases the nomenclature was 
- changed from Head Master to 


Teacher-in-Charge. In the absence 
of any rules lawfully promulgat- 
ed for employment of backward clas- 
ses promotions could be made only in 
accordance with rule 25 and there can 
be no manner of doubt that there was 
absolute non-compliance with the pro- 
visions of that rule. The promotions 
thus made of all the respondent-tea- 
cers were illegal and unconstitutional 
being violative of Article 16 of the 
Constitution. They have, therefore, to 
be set aside. All the promotions made 
to the higher posts or the higher grade 
pursuant to the communal policy 
would have to be revised and reconsi- 
dered and appropriate orders must be 
passed by respondents 1 and 2 with 
regard to them as also the petitioners 
in accordance with law. The new rules 
stated to have been framed have not 
been shown to us and we wish to ex- 
press no opinion on their applicability. 


8 The present petition shall 
stand allowed in the manner in- 


dicated above. The petitioners shall be ` 


entitled to their costs in this court. 
Petition allowed. 
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(V 58 C 464) 
(From: Allahabad)” 
K. S. HEGDE AND A. N. 
GROVER, JJ. ' 

The State of U. P. and another, 
Appellants v. Murari Lal and Brothers 
Ltd. Respondent. 

. Civil Appeal No. 15 of 1968, D/- 
3-8-1971. 

Contract Act (1872), S. 230 (3) — 
Agent not bound by contracts on be- 
half of principal — A contract entered 
into by a Government Officer on be- 
half of Government which has become 
void by virtue of non-compliance with 
provisions of Art. 299 (1) of the Con- 
stitution cannot be enforced against 
the Government Officer entering that 
contract, S. 230 (3) cannot apply to 
such a case {(X-Ref:` Constitution of 


India, Art. 299 (1)). ATR 1954 SC 236,- 


Explained. AIR 1962 SC 779 & AIR 
1968 SC 1218 Rel. on. (Decision in 
First Appeal No. 11 of 1957, D/- 11-8- 
1964 (All.) Reversed.) (Para 3) 


Cases Referred: Chronological Paras - 
(1968) ATR 1968 SC 1218 (V 55)= 
(1968) 3 SCR 214, Mulam 
Chand v. State of Madhya 

Pradesh 

(1862) ATR 1962 SC 779 (V 49) 
= (1962) Supp 1 SCR 876, State 
of West Bengal v. M/s. B. K. 
Mondal and Sons 

(1954) ATR 1954 SC 236 (V 41)=— 
1954 SCR 817, Chatturbhuj 
Vithaldas Jasani v. Moreshwar 
Parashram | 


Mr. C. B. Agarwala, Sr. Advocate, ~ 


(M/s. O. P. Rana and R. Bana, Advo- 
cates, with him), for Appellants; Mr. 
S. P. Sinha, Sr. Advocate, (M/s. O. P. 
Gupta and M. I. Khowaja, Advocates, 
with him), for Respondent. 


` The following Judgment of the 
Court was delivered by 
GROVER, J.: This is an appeal by 
certificate from the judgment of the 
Allahabad High Court decreeing the 
suit filed by the respondent company 


for recovery of a sum of Rs. 21,000/- 


on account of rent or damages in res- 
pect of storage charges for 4,000/ 
maunds of potatoes for which space 


*(First Appeal No. 11 of 1957, D/- 11- 
8-1964 — AN.) 
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had been reserved in the cold storage 
by the company. 


2. The plaintiff respondent 
brought ‘a suit against the State f 
Uttar Pradesh and impleaded thr2e 
other defendants who were, at the 
material time, in the service of the 
State. Defendant. No. 3 was a Horti- 
culturist in the Department of Agri- 
culture. He negotiated with the plain- 
tiff for storing Government potatces 
in a cold storage which belonged to 
the plaintiff.. It was agreed that the 
Government potatoes would be sent 
for storage and the plaintiff would be 
entitled to charge at a certain rate per 
maund. It was understood that 4,000 
maunds of potatoes: would be sent for 
storage. However, no potatoes were 
sent although the plaintiff had reserv- 


ed-the requisite space in the ‘storege. 


which remaind unoccupied during the 
season. It appears that defendant No. 3 
A. P. Gupta was acting on behalf of 
Srivastava defendant No. 2 who was 
Deputy Director, Horticulture. ~ Both 
these defendants were acting upon 
instructions from Sri Ram Kriskna 
defendant No. 4 who was Assistant 
Development Commissicner, Planning, 
Lucknow. The suit was therefore äl- 
ed against the State and the other 
three defendants to recover the stor- 


age charges amounting to Rs. 21,009/-. 


3. Although all the defendants 
raised a common plea that. there was no 
contract between the varties for zhe 
storage of potatoes and that the entire 
Matter remained at the stage of 
- negotiations the real plea taken 


- on behalf of the State was that 


no contract had been entered in- 
to in accordance with Article 299 
(1) of the Constitution. The tzial 
court upheld the objection of the 
State and dismissed the suit agains: it 
but it held the other defendants jont- 
ly liable for the storage charges. The 
High Court on appeal by the defen- 
dants set aside the deeree against de- 
fendants Nos. 2 and 4 but maintained 
it against defendant No. 3. No appz2al, 
however, was filed by the plaintiff 
against the State. As. the. judgment of 
the High Court proceeded mainly on 
the provisions of sub-s. (3) of S. 230 
of the Contract Act the whole of that 
section may be set out: 

S. 230. “In the absence of any 
contract to that effect an agent can- 
not personally enforce contracts enier- 
ed into by him on behalf of his prin- 
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cipal, nor is he personally bound by 
them. 


: Such a contract shall be presum- 
ed to exist in the following cases: 

(1) Where the contract is made 
by an agent for the sale cr purchase 
of goods for a merchant resident ab- 
road; 

(2) where the agent dees not dis- 
closé the name of his principal: 

(3) where the principal, though 

disclosed, cannot be sued.” 
According to the High Court the entire 
transaction had been entered into by 
the defendant on behalf of the Gov- 
ernment. As the State Government was 
not liable by virtue of Art. 299 of the 
Constitution S. 230 (3) would be ap- 
Plicable and defendant No. 3, who was 
apparently acting as an agent of the 
State Government, would become per- 
sonally liable under the contract. Cer- 
tain observations in Chatturbhuj Vit- 
baldas Jasani v. Moreshwar Parash- 
ram, 1954 SCR 817 = (AIR 1954 SC 
236) appear to lend support to this 
view. In that case also no formal 
contract had been entered into as 
required by Art. 299 (1) of the Con- 
stitution. The court observed that the 
Chairman of the Board oi Adminis- 
tration had acted on behalf of the 
Union Government and his authority 
to contract in that capacity had not 
been questioned. Both sides acted in 
the belief and on the assumption that 
the goods were intended for Govern- 
ment purposes. The only flaw was 
that the contracts were not in proper 
form and because of this technical 
difficulty the principal could not have 
been sued. But that was just the kind 
of case that S. 230 (3) of the Indian 
Contract Act was designed to meet. 
The Government might not be bound 
by the contract but it was very diffi- 
cult to say that such contracts were 
void and of no effect. There would 
be nothing to prevent ratification es- 
pecially if that was for the benefit of 
the Government. However, in a sub- 
sequent decision in State of West Ben- 
gal v. M/s. B. K. Mondal & Sons, 
(1962) Supp 1 SCR 876 = (AIR 1962 SC 
779) Gajendragadkar J., as he then 
was, delivering the majority judgment 
of the Constitution Bench said at page 
885 with reference to the above obser- 
vation: 

“The contract which is void may 
not be capable‘ of ratification, but, 
since according to the Court the con- 
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fied it was not void in that technical 
sense. 
by the observation in question. We 
are not prepared to read the said 
observation or the final decision in the 
case of Chatturbhuj, 1954 SCR 817 = 


(AIR 1954 SC 236) as supporting the- 
proposition that notwithstanding the, 


failure of the parties to comply 
with Art. 299 (1) the contract would 
not be invalid. Indeed, Bose, J., has 
expressly stated that “such a contract 
cannot be enforced against the Gov- 
ernment and is-:not binding on it.” 


The effect of the reference to S. 230 
(3) of the Contract Actin Chatturbhuj’s 
case, 1954 SCR -817 -= (AIR 1954 SC 
236) was not directly considered but 
in a large number of subsequent deci- 
sions this court has taken the view 
that the provisions of Art. 299 (1) (cor- 
responding to S. 175 (3) of the Gov- 
ernment of India Act 1935) are man- 
datory and contain a prohibition 
against a contract being entered into 
except in the manner prescribed by 
the aforesaid provisions. We need only 
refer to the recent judgment in Mul- 
amchand v. State of Madhya Pradesh, 
(1968) 3 SCR ` 214 = (AIR 1968 SC 
1218). After referring to the earlier 
decisions, Ramaswami J. observed at 
page 221: 

“The principle is that the provi- 
sions of S. 175 (3) of the Government 
of India Act, 1935. or the correspond- 
ing provisions. of Art. 299 (1) of the 
Constitution of India are mandatory 
in character and the contravention of 
these provisions nullifies the contracts 
and makes them void. There is no 
question of estoppel or ratification in 
such a case.” 

It is clear that the baarvations -in 
Chatturbhuj’s case, 1954 SCR 817 = 
(AIR 1954 SC 236) have been regard- 
ed either as not laying down the law 
correctly or as being confined to facts 
of that case: The consensus of opinion 
is that a contract entered into without 
complying with the. conditions laid 
down. in Art. 299 (1) is-void. If there 
is no contract in the eye of the law it 
is difficult to see how S. 230 (3) of the 
Contract Act would become applica- 


ble. : 

4. Although the High Couri 
did not rely on S. 235 of the Contract 
Act the trial court had held that the 
defendants had no authority to enter 
_ into a contract on- behalf of the State 
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tract in question could have been rati- 


That is all that was intended. 


‘leged employer does not. ratify 
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Government but still they purported 
to do so. There was an implied war- 
ranty of authority which had to be 
presumed and the plaintiff was entitl- 


‘ed to receive ‘compensation for breach 


of that warranty under S. 235 of the 
Contract Act. Section 235 provides 
that a person untruly representing 
himself to be the authorised agent of 
another, and thereby inducing a third 
person to deal with him as such agent, 
is liable, if his alleged employer does 
not ratify his acts, to make compensa- 
tion. to the other in respect of any loss 
or damage which he has incurred by 
so dealing. ` The High Court did not 
base its decision on the above section. 
But it seems that S. 235 also can be- 
come applicable only if there is a valid 
contract in existence. This appears 
to follow from the words “if his a 


aċts”. The .contract. should thus be 


such. that it is capable of ratification. 


In the present case where the contract 
was entered into without complying 
with the requirements of Art. 299 (1) 
of the Constitution the question of 
ratification could not arise because on 
the view which has already been fol- 
lowed such a contract is. void and is 
not capable of ratification. However, 
we do not wish to express any final 
opinion on the applicability of S. 235 
of the Contract Act to cases where the 
contract suffers. from the infirmity 
that the requirements of Art. 299 (1) 
of the Constitution have not been 
complied with. The reason is that 
before the High Court no contention 
appears to have been advanced on be- . 
half.of the plaintiff based on S. 235 
of the Contract Act nor has the plain- 
tiffs: counsel chosen to satisfy us 
that even if Section 230 (3) was 
not applicable the decree should be 
sustained on the ground that relief 
could be granted by virtue of S. 235 
of the Contract Act. - 

5. The appeal- thus succeeds 
and the judgment and decree of the- 
courts below are hereby set aside and 
the suit of the plaintiff is dismissed. 
In the circumstances -of the case the 
parties are left to-bear their own costs 
pene 
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' Lachoo Mal, Appellant v. Rachye 
Shyam, Respondent. AN 

© Civil Appeal No. 18 of 1968, D/- 
10-2-1971. : 

Houses and Rents — U. P. (T2m- 
porary) Control of Rert and Eviction 
Act (3 of 1947), S. 1-A—Benefit under 
S. 1-A in respect of buildings ron- 


` structed after-1-1-1951 can be validly _ 


waived. by landlord. (X-Ref: Evid2nce 
Act (1872), S..115) — (X-Ref: Contract 
Act (1872), S..23) (X-Hef: Maxim — 
Cuilibet licet renuntiare juri pro se 
introducto). AIR 1966 Mys 154, Ap- 
proved; 1939 A. C. 277, Relied ox;:S. 
A. No. 307 of 1965, D/- "14-4-1967 (All), 
Reversed. (Para 8) 

Where during the eats govern- 
ed by Rent Control Act the landlord 
in 1962 entered into an agreement by 
which tenant was to vacate premises 
for reconstruction and landlord was 


to redeliver same after--reconstruccion, . 


no question of policy, much less public 


policy, could arise. The landlord can. 


waive the exemption benefit available 


‘for constructions made after 1-1-1951. 


The agreement is neither illegal nor 
unlawful nor defeating provisions of 
any law within meaning ofS. 23, Zon- 
‘(Paras 5, 8) 
Cases Referred: Chronological Faras 
(1966) ATR 1966 Mys 154 (V 53)= 
(1965) 1 Mys LJ 442, Neminath 
Appayya v. Jamboarao Sata- 


ppa 
(1939) 1939 AC 277 = 108 LJ 
PC 40, Vita Food Products In- 
dd v. Unus Shipping 
0. 


Mr. V. M. Tarkunde, Sr. Advo- 
cate, (Mrs. Urmila Kapoor and Mr. R. 
K. Khanna, Advocates, with him, for 
Appellant; Mr. S. V. Gupte, Sr. Advo- 
cate, (Mr. M. V. Goswami, Advccate, 
with him), for Respondent. 

The following Judgment of the 
Court was delivered 3y 


GROVER, J.: This is an appeal 


by special leave from a. judgment of 


the Allahabad High Court :and invol- 
ves the question whether the eppel- 


%(Second Appeal No. 307 of 1965, D/- 
14-4-1967 — All.) 
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lant, who was the tenant, was entitled 


_ tothe benefit of S.3 of U.P. (Tempora- 
- ry) Control. of Rent and Eviction Act, 


` 1947 hereinafter called the “Act.” 


S De The facts are not in dispute. 
The appellant had been occupying a. 
shop in Mathura belonging to the res- 
pondent from a very long time’ at a 
monthly rental of Rs. 18.37. In 1962 the 
respondent wanted to construct rooms 
on the upper storey of the shop for his 
own residence. This construction could 
possibly. be made only if the appellant 
vacated the shop for some period. On 
June 4, 1962, the appellant and the 
respondent entered into an agreement. 
After reciting the above facts it was 
agreed that the shop would be vacat- 
ed by the appellant on the condition 
that as soon as the required construc- 
tion had been completed: he would 
resume possession of the shop. At 
this stage the following clauses of the 
agreement may be set out. 

-“1. On this day the second party 
has withdrawn his possession from the 
shop bearing no. 1/2C, situate at Tilak- 
dwar, and-has given the same to the 
first party. 

2. The first party shall get the 
shop constructed within thirty days 
and would then hand over the posses- 
sion of the same to the second party. 


3. At present a sum of Rs. 18.60 
per mensum, which includes house tax 
and water tax, is being paid by the 
second party to the first party as rent. 
After the construction of the shop, the 
first party shall be entitled to get the 
same amount as rent from the second 
party. All the sections of the U. P. 
Rent Control and Eviction Act shall 
be fully applicable to this house. The 
first party ‘shall in no case be entitl- 
ed to derive benefits from it as the 
property. built after 1-1-51.” - — 

3. After the construction had 
been made and the appellant had 
resumed his possession of the shop the 
appellant offered rent to the respon- 
dent but the latter did not accept the 
same. Ultimately he deposited the 
rent from April 1, 1962 to July 31, 
1963 in court under S, 7-C of the Act. 
The respondent served a notice dated 
April 20, 1963 apparently under the 
provisions of the Transfer of Property 
Act purporting to terminate the ten- 
ancy of the appellant. This was fol- 
lowed by a suit which the respondent 
filed for ejectment- of the appellant 
and for arrears of rent, damages ete. 
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The Munsif dismissed the suit holding 
that the appellant was entitled to the 
protection conferred. by S. 3 of the 
Act which was applicable. The Dis- 
trict Judge, on appeal, took the con- 
trary view and decreed the suit. The 
High Court affirmed the judgment of 
the District Judge. It was held, inter 
alia, that the respondent was. entitled 
to rely on S. 1-A of the Act and the 
appellant could not be given the bene- 
fit of S. 3. 


4. Now there can be no man- 
ner of doubt that the tenancy between 
the appellant and the respondent was 
governed by the provisions of the Act 
prior to the reconstruction of the pre- 
mises. It appears to have been accept- 
ed that when the respondent made the 
re-construction after the agreement 


mentioned above in 1962 the build-- 


ing came to be constructed within 
the terms of ‘Section 1-A of the 
Act. That section says that nothing 
in the Act shall apply to any build- 
ing or part of a building which was 
under erection or was constructed on 
or after January 1, 1951. It will 
have to be decided whether it was 
open to the respondent to give up 
the benefit of this provision or waive 
it by means of an agreement of the 
nature which was entered into be- 
tween the appellant and the respon- 
dent in June 1962. 


5. According to the preamble 
on the cessation of the applicability of 
sub-rule (2) of rule 81 of the Defence 
of India Rules after September 30, 
1946 it was considered expedient ow- 
ing to the shortage of accommodation in 
the State of Uttar Pradesh to provide 
for the continuance during a limited 
period of powers.to control the letting 
and the rent of accommodation and to 
prevent the eviction of tenants there- 
from. Section 3 imposed restrictions 
on eviction. No suit could be filed in 
any civil court against the tenant for 
his eviction from any accommodation 

- except on one or more of the grounds 
mentioned in sub-section (1) of that 
‘Section without the permission of the 
District Magistrate or of the Com- 
missioner to whom a revision lay 
against the order of the District Magi- 
strate. Section 5 contained provisions 
relating to control of rent. The other 
provisions of the Act need not he 
noticed. It has never been disputed 
that the Act was enacted for afford- 


_@d by the Act. 


A.I. R. 


ing protection to the tenants against 
eviction except in the manner provid- 
It was also meant to 
regulate the letting of accommodation, 
fixing of. rent ete, the provisions 
relating to which were all intended 
to confer benefits on the tenants 
against unreasonable and capricious 
demands of the landlords. At the 
same time it appears that the legisla- 
ture was conscious of the fact that the 
Act might retard and slacken the pace 
of construction -of new buildings 
because -the landlords would naturally 
be reluctant to invest money in pro- 
perties the letting of which would be 
governed ‘by the stringent provisions 
of the Act. It was for that purpose 
that the saving provision in S. 1-A 
seems to have been inserted. The 
essential question that has to be‘ re- 
solved is whether S. 1-A was merely 
in the nature of an exemption in 


` favour of the landlords with regard to 


the buildings constructed after Janu- 
ary 1, 1951 and conferred a benefit on 
them which they could give up or 


waive by agreement or contractual 


arrangement. and whether the consi- 

deration or object of such an agree- 

ment would not be lawful within the 

meaning of S. 23 of the Indian Con-|. 
tract Act. 


6. The general principle is that 
every one has a right to waive and to 
agree to waive the advantage of a 
law or rule made solely for the bene- 
fit and protection of the individual in 
his private capacity which may be dis- 
pensed with. without infringing any 
public right or public policy. Thus the 
maxim which sanctions the non- 
observance of the statutory provision 
is cuilibet licet renuntiare juri pro se 
introducto. (See Maxwell on Inter- 
pretation of Statutes, Eleventh Edi- 


‘tion, pages 375 & 376.) If there is 


any express prohibition against con- 
tracting out of a statute in it then no 
question can arise of any one enter- 
ing into a contract which is so prohi- 
bited but where there is no such pro- 
hibition it will have to be seen whe- 
ther an Act is intended to have a 
more extensive: operation as a matter 
of public policy. In Halsbury’s Laws 
of England, Volume 8, Third Edition, 
it is stated in paragraph 248 at 
page 143: : 


“As a P rule, any person 
can enter into-a binding contract to 
waive the benefits conferred upon him 
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by an Act of Parliament, or, as it is 
said, can contract himself out of the 
Act, unless it can, be shown that such 
an agreement is in the circumstances 
of the particular case 
public policy.’ Statutory conditions 
may, however, be imposed in such 
terms that they cannot be waivec by 
agreement, and, in certain circum- 
stances, the legislature has expressly 
provided that any such agreement 
shall be void.” 


In the footnote it is pointed out that 


there are many statutory provisions 
expressed to apply “notwithstanding 
any agreement to the contrary”, and 
also a stipulation by which a less2e is 
deprived of his right to apply for relief 
against forfeiture for breach of cove- 
nant (Law of Property Act, 1925). Sec- 
tion 23 of the Indian Contract Act 
provides: 


“The consideration or object of an 
agreement is lawful, unless — it is 
forbidden by law; or is of such a nature 
that, if permitted, it would defeaz the 
provisions of any law; or is fraudulent; 
or involves or implies injury to the 


person or property of another; o> the 


Court regards it as immoral or 
opposed to public policy. In each 
of these cases, the 
or object of an agreement is said 
to be unlawful. Every agreement of 
which the object or consideration is 
unlawful is void.” 


Tt has never been the case of the res- 
pondent that the consideration or 
` object of the agreement whick was 
entered into in June 1963 was fòr- 
bidden by law. Reliance has been 
placed mainly on the next part cf the 
section, namely, that it is of such a 
nature that it would defeat the provi- 
sion of any law and in the present 
case it would be S. 1-A’of the act. 


7. Now S. 1-A does not em- 
ploy language containing a prohibition 
against or impose any restrictior ona 
landlord and a tenant entering irto an 
agreement that they would not be 
governed by that section. We concur 
‘with the view. expressed in Neminath 
Appayya v. Jamboorao Satappa, AIR 
1966 Mys 154 that the words “i= per- 
mitted it would defeat the provisions 
of any law” in S. 23 of the Contract 
Act refer to performance of an agree- 
ment which necessarily entails the 
transgression of the provisions cf any 
Jaw. What makes an agreement, which 


contrary to. 


consideration. 
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is otherwise legal, void is that its per- 
formance is impossible except by 
disobedience oflaw. Clearly no ques- 
tion ofillegality can arise unless the 
performance of the unlawful act was 
necessarily the effect of an agreement. 
The following observations of Lord 
Wright in Vita Food Products Incor- 
porated v. Unus Shipping Co. Ltd. (in 
Liquidation) (1939) AC 277 at p. 293 
are noteworthy in this connection: 


“Nor must it be forgotten that the 
rule by which contracts not expressly 
forbidden by statute or declared’ to be 
void are in proper cases nullified for 


‘disobedience to a statute is a rule of 


public policy only, and public policy 
understood in a. wider sense may at 
times be better served by refusing to 
nullify a bargain save on serious and 
sufficient grounds.” 


8. We are unable to hold that 
the performance of the agreement 
which was entered into between the 
parties in the present case would in- 
volve an illegal or unlawful act. In 
our judgment S. 1-A was meant for 
the benefit of owners of buildings 
which were under erection or were 
constructed after January 1, 1951. Tf 
a particular owner did not wish to 
avail of the benefit of that section 
there was no bar created by it in the 
way of his waiving or giving up or 
abandoning the advantage or the bene- 
fit contemplated by the section. No 
question: of policy, much less public 
policy, was involved and such a bene- 
fit or advantage could always be 
waived. That is what was done in 
the present case and we are unable to 
agree with the High Court that the 
consideration or object of the agree- 
ment entered into between the parties 
in June 1962 was unlawful in view of 
S. 23 of the Contract Act. 


9. In the result the appeal is 
allowed, the judgment of the High 
Court is set aside and that of the trial 
court restored. The appellant will be 
entitled to his costs in this court. 


Appeal allowed. 
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Delhi Cloth and General Mills Co. 
Ltd. (In all the Appeals), Appellant v. 
The Commissioner of Sales-tax, 
Indore (In all the Appeals), Respon- 
dent. 


Civil Appeals Nos. 1272 and 1273 
of 1967 and 2453 of 1968, D/- 28-7- 
197]. 


Sales Tax — M..P. General Sales. 


Tax Act, 1958 (2 of 1959), S. 2 (o0) — 
Sales tax recovered from purchasers 
is part of the sale price. 


Under S. 4 the liability to pay 
tax is that of the dealer. The pur- 
chaser has no liability to pay tax. 
There is no provision in the Act from 
which it can be gathered that the Act 
imposes any liability on the purchaser 
to pay the tax imposed on the dealer. 
If the dealer passes on his tax burden 
to his purchasers he can only do it by 
adding the tax in question to the price 
of the goods sold. In that event the price 
fixed for the goods including the tax 
payable becomes the valuable consi- 
deration given by the purchasers for 
the gocds purchased by him. If that 
be so, the tax collected by the dealer 
from his purchasers becomes a part 
of the sale price fixed, as defined in 
S. 2 (o). (Para 8) 


` There is no provision in the Act 
which confers a power onthe dealers 
to pass on the incidence of tax to the 
purchasers. Unless the price of an 
article is controlled, it is always open 
to the buyer and the seller to agree 
upon the price to be payable. While 
-doing so it is’ open to tke dealer to in- 
clude in the price the tax payable by 
him to the government. If he does so, 
he cannot be said to be collecting the 
tax payable by him from his buyers. 
The levy and collection of tax is 
regulated by law and not by contract. 
So long as there is no law empowering 
the dealer to collect tax from his 
buyer or seller, there is no legal basis 
for saying that the dealer is entitled 
to collect the tax payable by him from 
his buyer or seller. Wha-ever collection 
that may be made by the dealer from 
his customers the same can only be 
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considered as valuable consideration 
for the goods sold. AIR 1954 Mad 856 
Distinguished. ` ‘ (Para 10) 
Cases Referred: Chronological Paras 


(1962) AIR 1962 SC 1037 (V 49) 

= 12 STC 476, M/s. George 

Oakes (Private) Ltd. v. State 

of Madras - ` 11 
(1958) AIR 1958 SC 452 (V 45)= 

1958 SCR 1355, Tata Iron & 

Steel Co. Ltd. v. State of 

Bihar 13 
(1954) ATR 1954 Mad 856 (V 41)= 

(1954) 5 STC 88, Deputy Com- 
“mr. of Commercial Taxes, 

Coimbatore v. M. . Krishna- 

swamy Mudaliar 15 
(1944) 1944-1 All ER 372 = 1944 

KB 327, Paprika Ltd. v. Board 

of Trade 11 
(1944) 1944-1 All ER 618 = 1944 

K. B. 484, Love v. Norman > > 

Wright (Builders) Ltd. 11, 12, 13 


Mr. S. T. Desai, Sr. Advocate, (M/s 
A. N. Sinha and G. . Chatterjee, 
Advocates, with him), for Appellant; 
in Civil Appeals Nos. 1272 and 1273 


. of 1967; M/s. A. N. Sinha and G. S. 


Chatterjee, Advocates for Appellant; 
In Civil Appeal No. 2453 of 1968; Mr. 


LN. Shroff, Advocate, for Respondent, 


In all the Appeals. 


The Judgment of the Court was 
delivered by 


HEGDE, J.: These appeals by 
special leave arise from the. decision 
of the High Court of Madhya Pradesh 
in three references under S. 44 (1) of 
the Madhya Pradesh General Sales 
Tax Act, 1958 (to be hereinafter referr- 
ed to as the Act). Those references 
were made at the instance of the 
assessee who is the appellant in ali 
these appeals. The question of law 
referred to the High Court for its opi- 
nion in each one of these cases is iden- 
tical and thet question reads: 


“In the tacts and circumstances of 
the case is the sales tax recovered by 
the petitioner a part of the sale price 
as defined in clause (o) of Section 2 
of the Madhya Pradesh General ‘Sales 
Tax Act, 1958”. 


2. Herein we are concerned 
with the assessment years 1961-1962; 
1962-1963 and 1963-1964. The asses- 
see is a dealer in Vanaspati. The fects 
found are that while selling Vanas- 
vati, the assessee charged the sales tax 
separately and collected the same from 
his buyers. To each of its buyer it 


1971 


issued a receipt in respect of each sade 
transaction wherein it showed the prize 
of the goods as such and the sales tax 
payable on the price of those goods. ‘in 


the turnover returned it did not in- 


clude the sales tax collected by it 
from its buyers but the - authorities 


under the Act as well as the High. 
Court held that sales tax collected by’ 


it from its buyers was a part of the 
price of the. goods sold and therefore 
the same will have to be taken irto 
consideration in computing its turn- 
over. The’ assessee is challenging that 
_ conclusion. 

3. Section 4 of that “Act is the 
charging section. Sub-s. (1) thereof 
says: 

_ “Every dealer whose turnover 
during a period of twelve months im- 
mediately preceding the commence- 
ment of this Act exceeds the limit 
specified in sub-section (5), shall from 


such commencement be liable to pay - 


tax under this Act on his taxable turn- 
over in respect of sales or supplies of 
goods effected in Madhya Pradesh.” 

4, A dealer is defined in S. 2 
(d) as meaning any person who carr-es 
on the business of buying, selling, 
supplying or distributing goods, dire>t- 
ly or otherwise, whether for cash, or 
for deferred payment, or for commis- 
sion, remuneration or other valuable 
consideration, be it a society, a club, 
firm or association which buys gocds 
from or sells, supplies ‘or distribuces 
goods to its members or commission 
agent, a broker, a del credere agent, 
an auctioneer or any other mercanfile 
. agent, by whatever name called, who 
carries on the business of buying, 
selling, supplying or distributing goods 
on behalf of any principal. 

“Turnover” is defined thus 

in S. 2 (t): 


* “turnover” used in relation to 
any period means the aggregate of ~he 
amount of sale prices received end 
receivable by a dealer in. respect of 
any sale or supply or distribution of 
goods made during that period, wae- 
ther or not the whole or any port.on 
of such turnover is liable to tax but 
after deducting the amount, if any, 
refunded by the dealer to a purchaser 
fn respect of any goods purchased end 
returned by the purchaser within zhe 
prescribed period: 

Provided that in the case of a sale 
by a person of agricultcral or hortizu- 
tural produce grown by himself or 


D. C. & G. Mills v: S. T. Commr., Indore- 


pay tax is that of „the dealer. 


„[Prs. 2-8} S. C. 2217 


grown on any landain which. he has 
an interest, whether as owner, usu- 
fructuary mortgagee, tenant or other- 
wise, the amount of the consideration, 
relating to such sale shall. be exclud- 
ed from his turnover when such pro- 
ducė is sold in the form in which `it 
was produced, without being subject- 


ed to any physical, chemical or other ` 
process for being made fit for con- 


sumption save mere dehusking, clean- 


ing, grading or sorting.” 


6. “Sale price” is defined in 
S. 2 (o): ; ' 

““sale price” means the amount 
payable to a dealer as valuable con- 
sideration for the sale of any goods, 
less any sum allowed as cash dis- 
count according to ordinary trade 
practice but including any sum charg- 
ed for anything done by tbe dealer in 
respect of the goods at the time or 
before delivery thereof other than the 
cost of installation when such cost is 
separately charged and the expression 
‘purchase price’ shall be construed ac- 
cordingly.” 

7. In view of the definition of 
sale’ price all that we have to ‘see is 
whether the collection of sales tax by 
the dealer from his purchasers can be 
considered as valuable consideration 
received by him for the sale of goods. 

8. Under S. 4 the liability to 
The 
purchaser has no liability to pay tax. 
There is no provision in the Act from 
which it can be gathered that the Act 
imposes any liability on the purchaser 
to pay the tax imposed on the dealer. 


-If the dealer passes on his tax’ bur- 


den to his purchasers he càn only do 
it by adding the tax in question, to the 
price of the goods sold. In that event 
the price fixed for the gcods includ- 
ing the tax payable becomes the valu- 
able consideration given by the pur- 
chaser for the goods purchased by 
him. If that be so, the tax collected by 
the dealer from his purchasers be- 
comes a part of the sale price - fixed, 
as defined in Section 2 (o). In some of 
the Sales Tax Acts power has been 
conferred on the dealers to pass on the 
incidence of tax to the purchasers 
subject to certain conditions. Those 
provisions may call for diiferent con- 
sideration. In the Act there is no such 
provision except S. 7-A which was in- 
troduced into the Act by Madhya Pra- 
desh Act 23 of 1963. That provision 
would have relevance only in respect 
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an the assessmentsfor the year. 1963- 
9. Section 7-A Jaya: x 


“No ‘dealer shall collect ‘any 
amount, by way of sales-tax or pur- 
. chase tax, from a person who sells 
agricultural or horticultural produc? 
grown by himself or grown on any 
land in which he has an interest, whe- 
’ ther as. owner, usufructuary: mort- 
gagee, tenant or otherwise, when such 
produce is sold in the form in which 
it was produced, without being sub- 
jected to any physical, chemical or 
‘other. process for being made fit for 
‘consumption save mere dehusking, 
cleaning, grading or sorting.” 


10. In these appeals, it is not 
necessary to examine the relevance of 
that provision. But that provision does 
not give any statutory power to col- 
lect sales tax as such from any class 
of buyers. There is no other provi- 
sion in the Act which confers such a 
power on the dealers. Unless the price 
of an article is controlled, it is always 
open to the buyer and the seller to 
agree upon the price to be payable. 
While -doing so it is open to the dealer 
to include in the price the tax pay~- 
able by him to the government. If he 
does so, he cannot be said to be col- 
lecting the tax payable by him from 
his buyers. The levy and collection 
of tax is regulated by law and not by 
contract. So long: as there is no law 
empowering the dealer to collect tax 
from his buyer or seller, there is no 
legal basis for saying that the dealer 
is entitled to collect the tax payable by 
him from his buyer or seller. Whatever 
collection that may be made by the 
dealer from his customers the same 
can only be considered as valuable 
consideration for the goods sold. 


11. In M/s. George Oakes (Pri- 
vate) Ltd. v. State of Madras, 12 STC 
476 = (AIR 1962 SC 1037) this Court 
was called upon to consider whether 
a dealer can pass on his tax liability 
. as such to_his customer. In that deci- 

sion while rejecting the contention 
that the tax liability as such can be 
transferred to the buyers this Court 
referred to the observations of Law- 
rence J. in Paprika Ltd. v. Board of 
Trade, 1944-1 All ER 372 and God- 
dard L. J. in Love v. Norman Wright 
(Builders) Ltd. 1944-1 All ER 618. 


12. In the former case Law- 
rence J. observed: 


- A.L R. 


"Whenever a sale -attracts pur 
chase tax, that tax presumably affects 
the price which the seller who is lia- 
ble to pay the tax demands but it does 


. not cease to be the price which the 


buyer has to pay even if the price is 
expressed as x plus purchase tax.” 
In Love’s case, 1944-1 All ER 618 
(supra) Goddard L. J. observed: 


“Where an article is taxed, whe- 
ther by purchase tax, customs 
duty, or excise duty, the tax 
becomes part of the price which 
ordinarily the buyer will have to 


pay. The. price of an ounce of- 


tobacco is what itis because of the rate 
of tax, but onasale thereis only one 
consideration though made upof cost 
plus profit plus tax. So, if a seller offers 
goods for sale, it is for him to quote 
a price which includes the tax if he 
desires to pass it on to the buyer. If 
the buyer agrees to the price, it is not 


- for him to consider how it is made up 


or whether the seller has included tax 
or not.” 


13. In that decision reference 
was also made to the decision of this 
Court in Tata Iron and Steel Co. Ltd. 
v. State of Bihar, 1958 SCR 1355 = 
(AIR 1958 SC 452). Therein Das C. J. 
who delivered the majority judgment 
of the Court said:. 


“The circumstance that the 1947 
Act, ‘after the amendment, permitted 
the seller who was a registered dealer 
to collect the sales tax as a tax from 
the purchaser does not do away with 
the primary liability of the seller to 
pay the sales tax. This is further 
made clear by the fact that the regis- 
tered dealer need not, if he so pleases 
or chooses, collect the tax from the 
purchaser and sometimes by reason of 
competition with other registered 
dealers he may find it profitable to 
sell his goods and to retain his old 
customers even at the sacrifice of the 
sales tax. This also makes it clear that 
the sales tax need not be passed on 
to the purchasers and this fact does 
not alter the real nature of the tax, 
which by the express provisions of 
the law, is cast upon the seller. The 
buyer is under no liability to pay 
sales tax in addition to the agreed 
sale price unless the contract specifi- 
cally provides otherwise. . See 1944-1 
All ER 618.” 


; 14. From all these observa- 
tions, it is clear that when the seller 


1971 


passes on his tax liability to the buyer, 
the amount recovered by the deal2r 


is really part of the entire considera- ` 


tion paid by the buyer and the dis- 
tinction between the two amounts, — 
tax and price — loses all significance. 

15. In support of his conten- 
tion the appellant relied on the deci- 
sion of the Madras High Court in Tne 
Deputy Commr. of Commercial Taxes, 
Coimbatore v. . - Krishnaswamy 
Mudaliar & Sons (1954) 5 STC 38 
= (ATR 1954 Mad 856). Therein on 
an interpretation of the relevant pro- 
vision of the Madras General Sales 
Tax Act, the court came to the conclu- 
sion that the sales tax which the 
dealer was authorised to collect from 
his customers was not a part of the 
sale price received by him This con- 
clusion was primarily based on S. 8 
(b) (1) of the Madras General Sales 
. Tax Act, 1939. There is no simifer 
provision in the Act. Therefore it is 
not necessary for us tc consider the 
correctness of that decision. 

16. 
fail and they are dismissed with costs. 
Hearing fee one set. 

Appeals dismissed. 


AIR 1971 SUPREME COURT 2219 . 
(V 58 C 467) 
(From: Calcutta)* 
K S. HEGDE AND A. N. 
GROVER, JJ. 

The Commissioner of Income-tax, 
West Bengal, II, Calcutta, Appellant 
v. Balkrishna Malhotra, Respondent. 

Civil Appeal No. 1391 of 1967, D/- 
28-7-1971. 

(A) Income-tax Act (1922), S. 34 
(3) — Word “assessment” — Inter- 
pretation of — The word “assessment” 
in proviso to S. 34 (3) means not meze- 
ly the computation of the income of 
the assessee but also the determira~- 
tion of the tax payable by him. L T. 
Ref. No. 4 of 1960, D/- 21-53-1963 (Cal.) 
and AIR 1954 Mad 928, Affirmed. 

(Para 6) 

(B) Interpretation of Statutes — 
Taxing statute — Interpretation of a 
provision in a taxing statute rendered 
years back should not be easily de- 
parted from. 


*(LT.R. No. 4 of 1960, D/- 31-5-1963 — 
Cal.) 


HO/HO/D744/71/GKC 


L-T. Commr., W. B. v. B. 


In the result these appeals 
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Interpretation of a provision in a 
taxing statute rendered years back 
and acceptad and acted upon by the 
department should not be easily de- 
parted from even though a different 
view of the law may be reasonably 
possible. The courts while reconsider- 
ing the decisions rendered long time 
back particularly under taxing statutes 
cannot ignore the harm that is likely 
to happen by unsettling law that had 
been once settled. . (Para 6) 


Cases : Referred: Chronological Paras 
(1954) AIR 1954 Mad eon 41) 


= 25 ITR 79, 

Viswanathan Chettiar v. 

._Commr. of Income Tax 4,6 
Mr. Jagdish Swarup, Solicitor- 


General of India, (M/s. B. D. Ahuja 
and B. D. Sharma, Advocates, with 
him), for Appellant; Mr. Su ar 
Mittra, Sr. Advocate, (Mr. Rameshwar 
Nath, Advocate ‘of M/s. Rajinder 
Narain and Co., with him), for Res- 
pondent. 

The Judgment of the Court was 
delivered by 

HEGDE, J.: This appeal by certi- 
ficate by the Revenue is directed 
against the order made by the High 
Court of Calcutta in a reference under 
S. 66 (1) of the Indian. Income Tax 
Act, 1922 {to be hereinafter referred 
to as the Act). 

2. At the instance of the asses- 
see, the Income-tax Appellate Tribu- 
nal ‘A’ Bench, Calcutta referred to. 
the High Court for its opinion two 
questions of law viz: 

*(1) Whether the assessment is 
complete on the date when the income 
is assessed by the Income-tax Officer 
or on the date when the tax is com- 
puted by him and the challan demand- 
ing the tax is issued? 

(2) Whether on the facts admitted 
or found ia this case, the assessment 
was time-barred under the first pro- 
viso to section 34 (3) of the Indian 
Income-tax Act?” . 

3. The original assessment of 
the assessee for the assessment year 
1944-45 was made sometime before 
March 13, 1953. _ Subsequently after 
obtaining the sanction of the Commis- 
sicner of Income-tax, the Income-tax 
Officer recpened the assessment under 
S. 34 (1) (a) of the Act. On March 13, 
1953 he issued a notice to the assessee 


‘under S. 34 read with S. 22 (2) of the 


Act. After considering the objection 
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of the assessee, the Income-tax Officer 
computed the income of the assesses 
under S. 34 read with S. 23 (4) on 
March 8, 1954 at Rs.. 60,000/-. The 
note made by the Income-tax Officer 
on that day in the order sheet reads: 

“Assessed as per assessment order 
on a total income of Rs. 60,000/- for 
the assessment year 1944-45 under 
S. 34/23 (4)”. 

4. But on that date the Income- 
tax Officer did not determine the tax 
due from the assessee. It appears that 
he determined the tax due from the 
assessee and issued a notice under 
S. 28 (3) in Form 30 only on March 


31, 1954. The assessee contended that 


the assessment is barred under S. 34 
(3). . That contention was rejected by 
the authorities under the Act includ- 
` ing the appellate tribunal but on a 


reference made by the tribunal to. the . 


High Court, the High Court following 
the decision of the Madras High Court 
in RM. P. R. Viswanathan Chettiar.v. 
T k of Income Tax, Madras, 25 
ITR 79 = (AIR 1954 Mad 928) accept- 
ed the contention of the assessee while 
giving its advisory opinion. on the 
questions of law referred to it by the 
appellate tribunal This appeal ‘is 
directed against that decision: — 


5. The provisions of law which 
are material for deciding the point in 
issue are Ss. 23 and 34 (3) of the Act. 
Those provisions at the material time 
read as follows: 

“23 (1). If the Income-tax Officer 
is satisfied without requiring the pre- 
sence of the assessee or the produc- 
tion by him of any evidence that a 
return made under section 22 is cor- 
rect and complete, he shall assess the 
total income of the assessee, and shall 
determine the sum payable by him on 
the basis of such return. 

(2) If the Income-tax Officer ‘is 
not satisfied without requiring the 
presence of the person who made the 

- return or the production -of evidence 
that return made under section 22 is 
correct and complete, he shall serve 
on such person a notice requiring him, 
on a date to be theréin specified, either 
to attend at the Income-tax Officer’s 
office or to produce, or to cause to be 
there produced, any evidence on which 
such person may rely in support of 
the return. 

(3) On the day specified in the 


notice issued under sub-section (2) or” 


as soon. afterwards ¢ as may be, the 


A.LR, 


Income-tax Officer, after hearing such 
evidence as such person may produce 


- and such other evidence as the Income- 


tax Officer may require, on specified 
points, shall ‘by. an order in writing, 
assess the total income of the assessee, 
and determine the sum payable by 
im on the basis of such assessment. 

(4) If any person fails to make the 
return required by any notice given 
under sub-section (2) of section 22 


and has not made a return or a revis- | 


ed return under sub-section (3) of the 
same section or fails to comply with 
all the terms of a notice issued under 
sub-section (4) of the same section or, 
having made a return, fails.to comply 
with all the terms of a notice issued 
under sub-section (2) of the section, 
the Income-tax Officer:shall make the 


assessment to the best of his judgment, 


and determine the sum payable by the 
assessee on the: basis of such assess- 
ment. 

Section 34 (3). No order of assess< 
ment under S. 23 to which clause (o) 
of sub-section (1) of section 28 applies 
or of assessment or re-assessment in 


: eases falling within clause (a) of sub 


section (1) of this section shall be 
made after the expiry of 8 years and 
no order of assessment or re-assessment 
in any other case shall be made after 
the expiry of 4 years from the end of 
the year in which the income, profits 
or claims were first assessable. 


Provided that 
under sub-section (1) has been 
issued within the time therein limited, 
the assessment or re-assessment to be 
made in pursuance of such notice may 
be made before the expiry of one 
year from the date of the service of 
the notice even if such period exceeds 


the period of 8 years or 4 years as. 


the case may be”. 


6. It has been stated over and 
over again by this . Court as well as 
by the Judicial Committee that the 
words “assessment” and the “assessee” 
are used in different places in the Act 
with different meaning. Therefore in 
finding out the true meaning of those 
words in any provision, we have to 
see to the context in which the word 
is used and the purpose intended to be 
achieved. It is true that sub-ss. (1), (3) 
and (4) of S. 23 require the Income-tax 
Officer to “assess the total income of 
the assessee and determine the sum 
payable by him.” In other words in 
those provisions the word “assess” has 


where a notice © 


r 
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been used with reference to computa- 
tion of the income of the assessee and 
not the determination of his tax Habi- 
lty. But in S. 34 (3) the word used 
js not “assess” but “assessment”. The 
question . for decision is .what is the 
meaning of that word?. As long back 
as September 24, 1953, the High Court 
of Madras in Viswanathan Chettiar’s 
case, 25 ITR 79 = (AIR 1954 Mad 928) 
(supra) came to the conclusion that 
the word “assessment” in proviso to 
. S. 34 (3) means not merely the . zom- 
putation of the. income of the ass2ssee 
.but also the determination of the tax 
payable by him. No other High Court 
has taken a contrary view. The Eeve- 
nue must have in all these years act- 
ed on the basis of that decision of the 
Madras High Court. Interpretaticn of 
a provision in a taxing statute render- 
ed years back and .accepted and: acted 
upon “by the department should not be 
easily departed from. It may be that 
:fanother view of the law is possible 
but law is not a mere mental exercise. 
The courts while reconsidering the 
decisions rendered Jong time back 
particularly under taxing statutes can- 
not ignore the harm that is likely to 
happen by unsettling law that. had 
been once settled. We may also note 
that the Act has been repealed by the 
Income-tax Act, 1961. The correspond- 
ing provisions of the 1961 Act are 
materially different from the provi- 
sions referred to earlier. Under these 
circumstances we do not think that 
we would be justified in departing 
from the interpretation placed by the 
Madras High Court in Viswanathan 
Chettiar’s case, 25 ITR 79 = (AIR 1954 
Mad 928) (supra) though a different 
view of the law may be reasonably 
possible. 

7. In the result this appeal 
fails and the same is dismissed. But 
in the circumstances of the case ‘we 
make no order as to costs. 

Appeal dismissed. 


AIR 1971 SUPREME COURT 2221 


(V 58 C 468) 
(From Allahabad: 1966 All. L. J. 973) 
K. S. HEGDE AND A. N. 
GROVER, JJ. 


The Sales Tax Commissioner, U. 


P., Appellant v. M/s. Ladha Singh Mal- 


Singh, Respondent. 
Civil Appeal No. 564 of 1967, D/- 
27-7-1971. 
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S. T. Commr., U. P. v. Ladha Singh (Grover J.) [Prs. 1-2] S. €. 2221 


Sales Tax — U. P. Sales Tax Act 

(15 of 1948), S.. 3A — State Govern- 
ment Notification dated: 8-6-1948 under 
— Cloth manufactured by means of 
power-loom does not fall under the 
term “cloth ° ‘manufactured by the 
mills” because in popular language a 
power-loom cloth is never associated 
with a mill cloth. Thus tax on sale 
of power loom cloth is at lesser rate 
than that on sale of. mill cloth. 1966 
All L J 973 Approved. (Paras 6, 3) 
Cases Referred: Chronological Paras 
(1961) 12 STC 304 = 1961-1 

Mad LJ 301, Sri Dhandapani 

Power-Loom Factory, Erode 

v. Commercial Tax Officer, 

Coimbatore 
(1939) 1939-1 All ER 23, Ellerker 

7 enon Cold Storage Co. _ 

td. ` ` 


- O: P: Rana; Advocate, for Appel- 
Tant. i i 
The Judgment of the Court was 
delivered by 


GROVER, J.: The only point for 
decision in this appeal by special leave 
is whether the cloth manufactured by 
means of looms worked by power can 
be regarded as “cloth manufactured 
by mills” for which sales tax was pay- 
able at the rate of 6 pies ih a rupee in 
terms of the notification dated June 8, 
1948 issued under Section 3A of the 
U. P. Sales Tax Act 1948. The general 
Tate of tax on sale of cloth otherwise 
was 3 pies per rupee. The High Court 
on a reference made under the rele- 
vant provisions of the Act held that 
cloth manufactured by means of 
powerlooms could not fall under the 
term “cloth manufactured by the 


2.. The approach of the High 
Court was that since the word “mills” 
had not been defined either by the Act 
or by the notification mentioned before 
the meaning of the words “cloth 
manufactured by the mills” must be 


¿ considered according to the common 


understanding of mankind. Reference’ 
was made to the dictionary meaning as 
given in Websters’ New International 
Dictionary, Volk 2. According to the 
dictionary two things were required; 

(1) a building and (2) a machinery in 
order to constitute a “mill”. The 
meaning of the word “machine,” ac- 
cording to the dictionary in a popular 
and mechanical sense is “. ... more 
or less complex combination of mech- 
anical parts, as levers,’ gears, sprocket 
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wheels, pulleys, shafts and spindles, 
ropes, chains, and bands, cams and other 
turning and sliding pieces, springs, 
confined fluids 
the frame work and fastenings, sup- 
porting and connecting them, as when 
it is designed to operate upon material 
to change it in some pre-conceived and 
definite manner. . 
High Court looms which are merely 
worked by power would hardly fall 
.within the meaning of the word 
“machine”’.. It has been pointed out 
that looms worked by . hand or 
by power have not been shown 
by any evidence to be different. 
It does not appear to have been dis- 
puted before the High Court that a 
building having looms worked by 
manual labour would be a mill. The 
court found no difference between 
building containing looms worked by 
manual Jabour or by power. 


3. ` According to Words and 
Phrases, Vol. 27, the term “mill” in 
modern usage, includes various machi- 
nes or combinations of machinery, as 
cotton mills.- fueling mills, powder 


mills, etc, to some of which the term’ 


“manufactory” or “factory” is also ap- 
plied. In our judgment although the 
dictionary meaning may be of consi- 
derable assistance in deciding the 
point before us but what has to be 
seen is the context in which the ward 
“mills” is used in the notification. It 
is common ground that if cloth was 
manufactured by looms l 
manual labour the notification was 
not applicable and the rate of tax per 
rupee was 3 pies but if the cloth was 
manufactured by mills then the rate 
was to be, 6 pies. Thus cloth has been 
divided broadly into two categories, 
mill-made and loom-made. It is quite 
obvious that loom-made cloth would 
include all cloth manufactured on 
looms. It is difficult to understand 
how the energy by which the looms 


In. other words whether the energy is 
supplied manually or by power can- 
not convert the essential character of 
the cloth, namely, its manufacture on 
looms. As regards mill-made cloth 
the actual process of weaving is more 
or less automatic, 
definite and it involves the function- 
ing of machinery. Ramachandra Iyer. 
J.,in Sri Dhandapani Power-Loom Fae- 
tory Erode v. Commercial Tax Officer, 
Coimbatore, (1961) 12 STC 304 (Mad) 


ete. together with. 


. ” According to the- 


worked by - 


are worked would make any difference. « 2180 have to be regarded as 


preconceived and. 


was right in observing that mill cloth 
is a familiar variety of cloth and every 
body knows what a mill is. In popu- 
lar language, a power-loom cloth is 
never associated with a mill cloth 

_ _4 According to Macnaghten J., 
in Ellerker v. Union Cold Storage Co. 
Ltd. 1939-1 All ER 23a mill isa build- 
ing where goods are subjected to treat- 
ment or processing of some sort -and 
where machinery is used for that pur- 
pose. The illustrations given were: 

_. "The miller in his corn-mill grinds 
wheat into flour, or oats into oatmeal. 
So, too, at a scutching-mill, the miller 


scutches the flax, to prepare it for 
spinning. The saw-mill, the rolling 


mill, the flatting mill, the puffing mill 
and the cotton mill are all buildings 
where goods are treated or subjected 
to some process.” . 

It must be remernbered that the mean- 
ing of the word “mill” or “mills” 
would vary according to the context 


in which that word is used. In the ` 


above case 1939-1 All E. R. 23 a 
company carried on a large cold 
storage business. In some of the cold 
stores part of the building was used 
for the manufacture of ice for sale: 
others were only used for the purpose 
of storage. It was held that all the 
premises fell within the meaning of 
those words in Schedule D, cases I and 
I, R. 5 (2) of the Income tax Act, 
which were mills, factories or other 
similar premises. 


5. Counsel for the appellant 
has sought to argue that once the 
looms worked by power are used in 
a building the essential characteristics 
of “mills” would be satisfied and if 
any cloth is manufactured on those 
looms it would be cloth manufactured 
by “mills” within the meaning of the 


notification. The fallacy in this argu- | 


ment is that by the same reasoning a 
building in which looms worked by 
manual labour are to be found would 
“mills”. 
This would be contrary to the accept- 
ed and popular meaning of handloom 
or power. loom cloth and mill made 
cloth. We are satisfied that the dis- 
tinction which was kept in view when 
the notification was promulgated was 
between the aforesaid two categories 
or types of cloth involving essentially 
a difference in the process by which 
it was manufactured. 


We would accordingly up- 


6. 
hold the view of the High Court and} 


D 


wa) 
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dismiss this appeal. 
order as to costs.’ 


There will be no 
Appeal dismissed. 


AIR 1971 SUPREME COURT 2223 
(V 58 C 468) 
. (rom: Patna)" 
K S. HEGDE AND A. N. 
. GROVER, JJ. 

M/s. Gopiram Bhagwandas (in 
both appeals), Appellant v. The State 
as Bihar (in both Appeals), Respon- 

ent. 


Civil Appeals Nos. 575 and 576 of 
1967, D/- 27-7-1971. 
` Sales Tax — Bihar Sales Tax Act 
(19 of 1959), S. 33 (3) — Reference — 
The question whether an assessee ef- 
fecting sales to the dealers who had 
supplied declarations to him and 
claiming benefit of deductions in res- 
pect of those sales would, in the event 
of those purchasing dealers being 
found to be- bogus and fictitious lose 
the benefit in the absence of any col- 
lusion or mala fide dealings on his part 
is one of law. Tax Cases Nos. 33 and 
34 of 1966 D/- 19-11-1966 (Pat), Re- 
versed. (Paza 6) 


Hence the High Court is bouad to 
require the tribunal to refer such 
question to itself. (Paza 6) 


Mr. D. Goburdhun, Advocate, for 
Appellant, (In both Appeals); Mr. D. V. 
Patel, Sr. Advocate, (Mr. U. P. Singh, 
Advocate, with him), for Respondent, 
(In both Appeals). 


; The Judgment of the Court was 
delivered by 


GROVER, J.:. The appellant in 
these appeals is a registered . dealer 
under the Bihar Sales Tax Act, 1947. 
The assessment order relating ta the 
year 1958-59 was made on 3ist May, 
1962. That is governed by the provi- 
sions of the aforesaid Act and has 
given rise to Civil Appeal No. 575 of 
1967. The assessment order in res- 
pect of the year 1959-50 was also made 
on the same date but that is govern- 
ed by the provisiors of the Bihar 
Sales tax Act, 1959 which came into 
force on Ist July, 1959. However, the 
points are common and the provisi- 
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ons of the two statutes do not 
materially affect the decision of the 
appeals. 


2. While showing his total 
turn-over, the assessee had sought to 
deduct certain amounts on the ground 
that sales to registered dealers had 
been made. ‘The assessee produced 
declarations for all these sales to 
registered dealers. The Additional 
Superintendent of Sales Tax who 
made the order of assessment disallow- 
ed deductions claimed on account of 
sales to certain registered dealers on 
the ground that those dealers were 
bogus and had not been shown to be 
genuine. It was observed that the 
assessee had failed to exercise the 
required degree of diligence and had 
not taken adequate steps to satisfy 
that the transactions were with genui- 
ne dealers. It was held that the de- 
clarations could not be said to be true 
as required under Rule 18 of the Bihar 
Sales Tax Rules, 1949. 


3. The assessee filed appeals to 
the Appellate Commissioner of Sales 
Tax. It was argued before him that 
in the presence of the declarations as 
required under the law, there was 
absolutely no ground for disallowing 
the deductions which had been claim- 
ed. It was stated that the firms, in 
question, were in existence and had 
furnished valid: declarations at the 


‘time of the transactions and even if 


it was found that they did not exist on 
a subsequent date, the deductions could 
not be disallowed. The Appellate . 
Assistant Commissioner did not find 
that the dealers to whom the sales had 
been effected had not been register- 
ed or that the valid declarations. as 
required by Rule 18 had not been fil- 
ed. All that was held was that there 
was no evidence on the record to sug- 
gest that the assessee had exercised 
ordinary prudence in trying to find out 
as to whether the purchasing dealers- 
were firms in existence. The appeal 
was consequently dismissed but cer- 
tain penalty which had been imposed 
by the original assessing authority was 
set aside. : 

4, The assessee took the mat- 
ter to the Commercial Taxes Tribunal. 
Before the Tribunal, the statement of 
the assessee does not appear to have 
been disputed that the dealers in ques- 
tion had been duly registered and the 
registration number had been shown 
against the name of each dealer and 
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further that they had -purchased goods 
from the assessee and had given the 
requisite declaration to the effect that 
they were registered dealers and were 
entitled to purchase goods free of 
sales tax. After considering the rele- 
vant provisions of the Sales Tax Act 
and the Rules, the Tribunal observed 
that although the law did not cast on 
the assessee any responsibility to be 
satisfied about the correctness of the 
certificate of registration but if he did 
not make further inquiries, he ran the 
risk of losing his claim for deduction 
if the department showed that the 
purchasing dealers were bogus and 
fictitious. As the present assessee had 
not exercised proper diligence to be 
satisfied about the transactions being 
with genuine dealers and not with 
bogus and fictitious persons, the claim 
for deductions was bound to fail. 


~ 5. The assessee after having 
failed to persuade the Tribunal to 
state a case to the High Court then 
moved the High Court under the ap- 
propriate provisions giving all the 
relevant facts and praying that the 
following two questions of law. be 
referred to the High Court: 

(1) Whether on the facts and in 
the circumstances of the case the 
Tribunal was justified in disallowing 
the deduction of-Rs.. 106,306.08 ‘from 
the gross turnover of the dealer on 
account of sales to various registered 
dealers? ` 

(2) Whether a selling dealer is 
entitled to claim deductions from. his 
taxable turnover of sales to purchas- 
ing registered dealers with respect to 
all the sales made until the date of 
the cancellation of the registration 
certificate of the purchasing dealers? 
The High Court, however, dismissed 
the petitions of the assessee in limine. 
According to the order of the High 
Court, the findings were of fact and 
-no question of law arose. 


6. We are unable to see how 
the questions which were sought to be 
referred were only of fact and were 
mot of law. All the orders of the 
departmental authorities including the 
Tribunal appear to show that prima 
facie the assessee had complied with 
the requirements of the statute and 
the rules for the purpose of claiming 
deductions. So long as the sales were 
to dealers who were registered under 

the relevant Sales Tax laws and who 
‘Shad supplied declarations to the asses- 
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see in respect of tħe sales, the duty 
which was cast on the assessee had 
been prima’ facie performed. The 
point whether in the event of those| 
purchasing dealers being found to be 
bogus and fictitious persons, the asses- 
see would lose the benefit of the de- 
ductions claimed by him in the absence 
of any collusion or mala fide dealings 
on his. part is certainly not one of 
fact and is of law and required exa- 
mination of the High Court apart from 
other allied matters arising out of the 
questions sought to be referred. We 
would accordingly allow these appeals, 
set aside the orders ofthe High Court. 
The High Court will make appropri- 
ate directions to the Tribunal to state 
a case and refer the questions sought 
to be referred: to it. The assessee will 
be entitled to costs in this Court. 


Appeals allowed. 
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.. (From Madras)* 

G. K. MITTER AND A. N. RAY, JJ. 

Srinivas & Company, Appellant v. 
Inden Biselers by their Partners, Res- 
pondents. 
r ae Appeal No. 110 of 1967, D/- 
-2-197 

e Act (1872), S. 70—Where 
defendant was benefited because of 
change in import trade policy of Gov- 
ernment and not because of any act 
done by the plaintiff, plaintiff is not 
entitled to compensation under S. 70 
from defendant. (Para 16) 


Mrs, Shyamla Pappu, Mr. Vineet 
Kumar and Miss Bindra Thakur, 
Advocates, for Appellant; Mr. H. K. 
Puri, Advocate, for Respondent No.1, 
Mr. K. K. J ain, aS VOcAte; for. Respon- 
dent No. 2. 


The following Judgment of the 
Court was delivered by 


RAY, J.: This is an appeal by 
certificate against the judgment and 
decree dated 12 January, 1962 of the 
Madras High Court dismissing the suit 
filed by the appellant and setting aside 
the decree passed by ans City Civil 
Court. 
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2. The appellant filed the suit 

against the respondent and claimed 
a decree for Rs. 22,500/- by way of 
damages for breach of agreement or 
in the alternative compensation for 
the benefit derived by the respondant 
as a result of surrender by the aprel- 
Tant to the respondent of a certifica- 
te of maintenance by the appellant 
of after-sales service for diesel oil ən- 
gines. 
3. The appellant’s case was as 
follows: There was on 14 November, 
1950 an agreement between the appel- 
lant and the respondent that wat- 
ever diesel engines were imported by 
the respondent under the licence 
granted to the respondent by virtue of 
the appellant surrendering their certi- 
ficate for after-sales service of diesel 
engines would be distributed only 
through the agency of the appellant. 
The respondent was included in the 
approved list of importers. The res- 
pondent was granted licence to import 
oil engines, up to certain values. The 
respondent was grantec in the month 
of May, 1951 what is celled the “Bian- 
ket Licence” permitting the importa- 
tion of diesel oil engines unrestricted 
both as regards quantities as well as 
categories or brands or makes of en- 
gines and of country cf origin. 


4, The respondent is said to 
have suppressed from the appellant 
the fact of having been granted a 
blanket licence for appropriating pro- 
fits and advantages derived from the 
same. ‘The respondent thus comr-itt- 
ed breach of agreement by depriving 
the appellant of distribution of 317 
diesel oil engines ofthe total value of 
Rs. 6 lacs imported by the responcent 
under the blanket licence between the 
months of May, 1951 end June, 1953. 
By reason of breach of agreement 
dated 14 November, 1950 the appellant 
was deprived of the earning of provits. 
The alternative case o2 the appellant 
was that the respondent was bounc to 
pay to the appellant adequate and 
reasonable compensation for the bene- 
fit that the respondent: derived and 
enjoyed by reason of the surrender of 
the after-sales certificate which enabl- 
ed the respondent to ke included in 
the approved list of importers and to 
be granted a blanket licence. 


5. The respondent denied the 
agreement alleged by the appellant. 
The respondent stated that the mily 
agreement between the appellant and 
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the respondent related to schluter 
engines. The respondent particularly 
denied that there was amy agreement 
to sell other brands of diesel engines 
through the appellant. f 

6. The principal question which 
arose at the trial was whether the res- 
pondent agreed to distribute and sell 
diesel oil engines through the appellant 
in consideration of the appellant sur- 
rendering their servicing certificate to 
the respondent and secondly whether 
the respondent was liable to compen- 
sate the appellant. The High Court 
held that there was no agreement in 
or about the month of November, 1950 
whereunder the respondert agreed to: 
give sole distributorship to the appel- 
lant’s firm of all oil engines which the 
respondent would be able to import 
under licence to be obtained by coming 
into the approved list of importers. 

T. The oral evidence on behalf 
of the appellant is that three docu- 
ments marked Exhibits A-1, A-5 and 
A-2 represent the terms of agreement 
alleged by the appellant. Exhibit A-1 
is a letter dated 14 October, 1950 writ- 
ten by the respondent to the appellant. 
Exhibit A-2 is the letter cated 14 No- 
vember, 1950 written by the respon- 
dent to the Director General of Indus- 
tries and Supplies, Development Divi- 
sion (Mechanical), New Delhi. Exhibit 
A-5 is a letter dated 15 November, 
1950 written by the appellant to the 
Director General of Industries and 
Supplies, Development Division (Mech- 
anical), New Delhi. In Exhibit A-1 
the respondent on 14 October, 1950 
wrote to the appellant enclosing a 
copy of a letter of the Government of 
India dated 15 October, 1950 (sic) 
(Exhibit A-14) and asked the -appel- 
lant to approach the Agricultural De- 
partment in Madras to obtain a ċerti- 
ficate and forward the same to the 
respondent to enable tke latter to 
transmit the same to the relevant au- 
thorities to avail of the opportunity 
of the proposed scheme of the Gov- 
ernment to enlist the bona fide impor- 
ters in the list of approved importers. 
The Government of India by a notifi- 
cation dated 11 September, 1950 stated 
that the Government had decided to 
allow import of diesel oil engines to 
established importers. The establish- 
ed importers were divided into two 
classes, (a) approved importers, and 
(b) others. The approved importers 
were those having an after-sales ser- 
vice organisation of a standard ap- 
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proved by the- Director General of 
Industries and Supplies whose names 
were attached to the notice. The Gov- 
ernment letter dated 15 October, 1950 
(Ex. A-14) was addressed to the res- 
pondent to give an opportunity to im- 
porters who were not on the approved 
list to be enlisted by submitting a cer- 
tificate by 31 October, 1950 from the 
Director of Agriculture .of the State 
in which the diesel engines were used 
to the effect that the importer main- 
tained proper service arrangements for 
the diesel engines sold by them. The 
respondent’s letter Ex. A-1 was ad- 
dressed to the appellant for the spe- 
cific purpose of obtaining a certificate 
to the effect that the respondent was 
the exclusive ‘representative for im- 
ported schluter engines and the res- 
pondent distributed the same through 
the appellant and the appellant main- 
tained a requisite service’ station for 


servicing the engines supplied by the. 


respondent. 


8. It is in this backentind that 
the appellant on 24-10-1950 wrote 
to the Director of Agriculture, Madras 
(Ex. A-16) that the. appellant import- 
ed 12 schluter diesel engines up to 
April, 1950 and the engines were sup- 
plied to consumers in the State of 
Madras and the appellant maintained 


a service station ` for servicing the ` 


diesel engines sold. On 24 October, 
1950 the appellant wrote another let- 
ter to the Joint Director of Agricul- 
‘ture, Government: of. Madras that the 
appellant imported from Germany 


through the respondent, the exclusive’ 


distributor of schluter engines in South 
India, 12 schluter oil engines. The 
appellant stated that in addition to 
schluter engines the appellant sold 
other oil engines in the State. Those 
oil engines of other types were des- 
cribed as “Petter”, “Yanmar”, “Witte” 


“Claye”, “Lorex”, “Skoda” and 
“Bukh”. The Director of Agriculture 
by a letter dated 27 October, 1950 


regretted to grant a certificate to the 
appellant, On 1 November, 1950 the 
appellant wrote to the respondent that 
the appellant was not granted a certi- 
ficate on the ground that the appel- 
lant had not imported the engines on 
the appellant’s own licence and the 
respondent was an indenting agency 
and the respondent did not possess a 
service station of their own. The ap- 
pellant asked the respondent to obtain 
from their principal in Germany a let- 
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ter appointing the appellant as the sole 
distributor in South India to facilitate 
the grant of certificate. The respondent 
obtained from the German manufa- 
cturers a letter that the respondent 
was nominated as the sole representa- 
tive of schluter diesel engines manu- 
factured by them. On 13 November, 
1950 the respondent sent to the appel- 
lant the letter of appointment granted 
by the German manufacturers. The 
respondent asked the appellant whe- 
ther .the latter had obtained the certi- 
cae from the department of agricul- 
ure. 


9. On.14 iovemiber, 1950 the 
respondent wrote to the Director 
General of Industries and Supplies 


(Ex. A-2) that the respondent was the 
exclusive South India distributor for 
schluter diesel engines and that the 
respondent had appointed the appel- 
lant as the -distributor and the appel- 
lant maintained a service organisation 
for the diesel engines. The. respon-' 
dent enclosed the letter granted by 
the German manufacturers appointing 
the respondent as the sole distributor. 
The respondent asked for enlistment of 
their name in the- list of. approved 
importers. The respondent enclosed a 
certificate dated 14. November, 1950 
granted by the Director of Agriculture 
in the area under the jurisdiction of 
the Director of Agriculture. Madras 
that the appellant maintained a service 
organisation. The appellant on 15. 
November, -1950 wrote a letter to the 
Director General of Industries & Sup- 
plies that the certificate granted by 
the Director of Agriculture, Madras 
had been sent through the respondent 
to the Director General of Industries 
and’ Supplies because . the respondent 
was handling all correspondence in 
establishment for importing oil en- 
gines and the appellant had not appli- 
ed for inclusion of the appellant's 
nane in the list of approved impor” 
ers. ` 


10. On 25 November, 1950 the 
respondent wrote to the Director 
General of Industries and Supplies en- 
closing the original agency contract of 
ihe manufacturers 
engines for appointment of the res- 
pondent as ihe exclusive representa- 
tive in South India for the engines 
and the respondent further stated that 
the engines imported by the respon- 
dent were distributed by the appel- 
lant who maintained an after-sales 


of schluter diesel ` 
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. diesel engines 
area. 


-two licences were of the value 


organization. On 26 December, 1950 
the respondent wrote to the appeliant 
(Ex. B-12) appointing the appellant as 
the sole distributor in Madras for the 
sale and distribution of schluter di2sel 
engines of German origin for a period 
of 2 years commencing January, 1951. 
The letter of appointment mentioned 
that it was on the express understend- 
ing that the appellant would mainzain 
an after-sales service for servicing the 
schluter engines and do all the sales 
campaign necessary to make schluter 
engines very familiar in the territory 
covered by the appointment. 


11. The respondent obtained 
on 6 April, 1951 licence for impor: of 
from soft currency 
On 6 April, 1951 the respondent 
obtained another licence. for import of 
diesel engines from Japan. On 21 
April, 1951 the respondent obtained 
another licence for import of dissel 
engines from dollar and soft currency 
areas. Each licence was valid: for 12 
months from the date of issue. The 
value of the licence for import from 
Japan was Rs. 12,345 and the ape 
re) 
Rs. 3624 and Rs. 13768 respectively. 


12. On 17 May, 1951 the res- 
pondent obtained a licence for import 
of diesel engines from dollar and soft 
currency areas for a period commenc- 
ing 21 April, 1951 to 31 December, 
1951 and the value of.the import was 
without any limit. 


13. The appellant alleged an 
agreement whereby the respondent 
appointed the „appellant distributor of 
all diesel oil engines imported by the 
respondent. The letter dated 26 De- 
cember, 1950 totally nullifies the. ap- 
pellant’s case. The appellant was ap- 
pointed the sole distributor of schluter 
oil engines for. a period of two years. 
The High Court rightly notiċed the 
distinction between the appointment 
of the appellant as the sole distributor 
for two years and the distribution and 
sale of diesel oil engines by the ap- 
pellant prior to the said appointment. 
The trial. court fell intothe error of 
considering the letter Ex. B-12 as a 
mere surplusage. The 
correctly cleared that confusion caused 
by the trial court. The entire corres- 
pondence also indicates that the zes- 
pondent wrote to the Government that 
the appellant maintained an afer- 
sales servicing organisation in respect 
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of diesel oil engines imported by the 
respondent and sold through the ap- 
pellant. The appellant was not ina 
Position to be in the list of approved 
importers because the appellant was 
neither an established importer nor 
the sole representative. of a foreign 
manufacturer of diesel oil engines. The 
respondent, on the other hand, filled 
both the capacities and sent to the. 
Government the special contract of 
agency between the respondent and 
the German manufacturers of schluter 
oil engines appointing the respondent 
as the sole agent for import and sale 
of schluter oil engines in South India. 
The appellant was not granted a cer- 
tificate at the beginning because the 
appellant was not an importer. The 
appellant procured the orders for sale 
and all such orders had to be execut- 
ed through the import of diesel oil 
engines by the respondent. That is 
how the appellant and the respondent 
dealt with each other prior to the ap- 
pointment of the appellant as the sole 
distributor by the respondent in the 
month of December, 1950. The ap- 
pellant after refusal of grant of certi- 
ficate again approached the Govern- 
ment and in no uncertain terms stated 
that the respondent was the importer 
and the certificate was therefore 
required by the respondent. 

14, The documents established 
beyond any measure of doubt that the 
appellant was appointed the sole 
distributor of schluter oil engines for 
a period of two years. In case of dis- 
puted oral version it is safer to rely 
on documents. That is more so in the 
case of contemporaneous documents 
considered in the light of rival 
contentions. If the. appointment of 
the appellant as distributor of 
schluter engines had not been the 
correct state of affairs between 
the parties the appellant would have | 
been the first to cavil at the appoint- 
ment of sole distributor for schluter 
oil engines for two years. The signi- 
ficant silence of the appellant in that 
behalf strengthens the respondent's 
case. It is equally noticeable that the 


- appellant throughout the years when 


the respondent sold other oil engines 
in the area never raised any obiection 
or preferred any claim. 


15. The correspondence be- 
tween the parties in the month of No- 
vember, 1950 and the appointment of 
the appellant as the sole distributor of 
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schluter engines in the month of De- 


cember, 1950 was at the time when 


the respondent was applying for only 
schluter oil engines. The blanket li- 
cence that was obtained by the res- 
pondent in the month of May, 1951 
was pursuant to a new import policy. 
The respondent by letter dated 30 
April, 1951 (Ex. B-24) applied to the 
Deputy Chief Controller of Imports 
for the issue of a blanket licence in 
accordance with I. T. C, notification 
No. 81 (P/N) 51. That refers to the 
import trade control notification. of 
the year 1951. The notification is Ex- 
hibit B-23. It is manifest that the 
blanket licence was not in the con- 
templation of parties in the months of 
November and December, 1950. It was 
a new policy of the Government. The 
respondent of its own applied for the 
blanket licence, The appellant had no 
concern with it. . . 


16. The alternative case of the 
appellant under section 70 of the Con- 
tract Act was that the appellant sur- 
rendered the certificate and the res- 
pondent obtained the benefits thereof 
and therefore the respondent was lia- 
ble to compensate the appellant. The 
appellant was appointed the sole dis- 
tributor for two years in respect of 
schluter oil engines. The certificate 
which the appellant surrendered to the 
respondent resulted in the appoint- 
ment of the appellant as the sole dis- 
iributor for schluter engines. The 
issue of blanket licence by the Gov- 
ernment to the respondent was because 
of change in import trade policy. The 
respondent of its own applied for 
the blanket licence.. The grant of 
the blanket licence was not any 
act done -by the appellant. The 
respondent did not receive the blan- 
ket licence as a benefit from the ap- 
Ipellant. 


17. The High Court correctly 
dismissed the appellant’s suit. The 
appeal fails and is dismissed with 


costs, . 
Appeal dismissed. 


ALR. 
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Pandurang-Mahadeo Kavade (dead) 
by his legal representative and others, 
Appellants v. Annaji Balwant Bokil 


and others, Respondents. 


Civil Appeal No. 300 of 1966, D/- 
5-2-1971. 

(A) Hindu Law — Alienation by 
Karta — Proof of legal necessity by 
alienee is not necessary when specific 
plea as to want of necessity is not 
raised. (X-Ref: Evidence Act (1872), 
S. 191). (Paras 14, 15) 
. ._, (B) Civil P. C. (1908), S. 11 — Res ' 
judicata — Where the Court trying 
the previous suit has no pecuniary 
jurisdiction to try the subsequent suit 
decision in prior suit does not operate 
as res judicata. (Para 17) 


M/s. C. K. Daphtary and Sarjoo 


- Prasad, Sr. Advocates, (Mr. R. V. Pil- 


lai, Advocate, with them), for Appel- 
lants; M/s. R. B. Kotwal and D. N. 
Mishra, Advocates, and Mr, J. B. Dada- 
chanji, Advocate of M/s. J. B. Dada- 
chanji and Co. for Respondent No. 1. 

The following Judgment of the 
Court was delivered by 

VAIDIALINGAM, J.: This appeal 
by defendants Nos. 1 to 7 by special 
leave is directed against the judgment 
and decree dated February 14, 1963 of 
the Bombay High Court in First Ap- 
peal No. 718 of 1957, reversing the 
decree of the trial court and decreeing 
fo of the plaintiff, first respon- 
en 


; At the outset it is to be stat- 
ed that some of the original parties 
are dead and their legal representa- 
tives have been brought on record. 
But for the sake of convenience we 
have given the description of the par- 
ties as at the time of the institution of 
the suit. i 

3. The plaintiff instituted, in . 
the court of the Civil Judge, Senior 


Division, Poona, Special Civil Suit No. 
` 38 of 1955 for recovery of possession. 


of the suit property. In the alterna- 
tive the plaintiff claimed that if it is 
held that the-sale deed Ex. 78 was not 
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binding on the defendants, he should 


be given his- share in the property 
equitably. ; 
4, The circumstances under 


which, according to the plaintiff, the 
suit was instituted may be stated: 
The suit property belonged to cne 
Savitribai who sold it in 1864 to cne 
Appaji Ramji. On November 7, 1667 
- the widow of Appaji Ramji, Kasatai, 
mortgaged the property with possas- 
sion for Rs. 1600/- to Ramji Krishna- 
ji. On June 6, 1869. Kasabai sold 
the property to Thakuji Hariba Bhan- 
davalkar. Ramji Krishnaji sub-mort- 
gaged the property with possession on 
May 7, 1885 to one Bhaguji Kavade 
for Rs. 900/-. Ramji Krishnaji died 
leaving his only son Mahadev, ~he 
father of defendants 1 to 7. Mahadev, 
as heir of Ramji Krishnaji, became zhe 
owner of the mortgagee's rights in she 
property. ‘Thakuji Hariba Bhandaval- 
kar died leaving his brother Naguji. 
Naguji died leaving his son Ganpati. 
Ganpati died leaving nc issues. Maha- 
dev, the father of defendants Nos. i to 
7 was the sister’s son of Ganpati and 
he inherited, as such, the estate of 
Ganpati. Ganpati had inherited the 
rights in the equity of redemption in 
the suit property owned by Thakuiji 
Hariba Bhandavalkar and that rizht 
was inherited) by Mahadev. Thus 
Mahadev became the owner of both 
the rights in the suit property, name- 
ly, the right as owner of the equity 
of redemption obtained through ` his 
maternal-uncle Ganpati and the rights 
of the mortgagee obtained by inhari- 
tance from his father Ramji Krishnaji. 
But these rights were subject to the 
sub-mortgage which had been execut- 
ed by his father on May 7, 1885. 


5. Mahadev under Ex. 78 deted 
January 9, 1926 sold his rights in the 
suit property to Balwant Ganesh 
Bokil, father of the plaintiff for Rurees 
1800/~ subject to the sub-mortgage 
dated May 7, 1885. The defendents 
Nos. 1 to 7 on the basis of the decree 
stated to have been obtained in Civil 
Suit No. 80 of 1941 on the file of the 
Subordinate -Judge, 


Junior Division, 


Poona, claimed to have obtained pos- 


session of the suit property. The said 
defendants had also sold about 3 aeres 
from and out of the said suit property 
on January 25, 1947 to the 8th deien- 
dant and they had also on October 8, 
1948 entered into an agreement with 
defendants Nos. 9 and 10 to sell cer- 
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tain other items forming part of the 
suit property. On the above allegations 
the plaintiff claimed to have become 
the full owner of the suit property and 
sought recovery of possession or in the 
alternative for being given a share in 
the suit property. 


6. The appellants contested the 
claims of the Plaintiff on various 
grounds. They denied the title of the 
plaintiff and contended that Mahadev 
did not succeed to his maternal uncle 
Ganpati and in consequence he did not 
inherit the rights in the equity of 
redemption, in the suit property. As 
such they further contended that 
under Ex. 70 Mahadev could not have 
sold the rights of the equity of redemp- 
tion: to the plaintiffs father. They 
further pleaded that even the mort- 
gagee’s rights were not transferred 
under Ex. 78 as it has been held in 
Civil Suit No. 80 of 1941 that the 
transaction of sale Ex. 73 is invalid 
and not binding against the appellants 
as it was executed by their father with- 
out any legal necessity. They pleaded 
that the said finding in Civil Suit 
No. 80 of 1941 operates as res judicata 
and debar the plaintiff from claiming 
any relief as against them. They also 
raised objections to the frame of the 
suit and also pleaded that it was barr- 
ed by limitation and that in any event 
the plaintiff not having redeemed the 
sub-mortgage dated May 7, 1885 had 
no right to ask for recovery of posses- 
sion of the suit property. 


7. The trial court overruled 
almost all the objections raised by 
the appellants. The learned Civil 
Judge held that the suit was not barr- 
ed by limitation nor was it barred by 
res judicata by virtue of the decision 
in Civil Suit No. 80 of 1941. The learn- 
ed Judge held that as the defendants 
had not raised any plea that Ex. 78 
was not executed for legal necessity 
and as .such not binding on them, the 
plaintiff -was justified in not adducing 
any evidence to prove that the said 
document was executed for legal 
necessity. The learned Judge held that 
Ex. 78 was binding on the appellants. 
As the mortgagee’s rights had been 
obtained by Mahadev along with his 
sons, the said right. belonged to the 
entire family and therefore the plain- 
tiffs father under Ex. 78 could have 
become only the owner of 8$/10th 
share of the mortgagee’s rights 

-in the family. But the learned 
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Judge held that the plaintiff has 
not established that Mahadey in- 
herited the rights in the equity of 
redemption as heir to his maternal- 
uncle Ganpati. According to the learn- 
ed Judge there was only evidence on 
record to show that Naguji succeeded 
to these rights as the brother of the 
deceased Thakuji Hariba Bhandaval- 
kar. In this view the trial court held 
that the plaintiff has not established 
that he has become the full owner of 
the suit property. It is seen that 
during the course of the hearing of 
the suit the plaintiff applied for 
amendment of the plaint- so far as the 
cause of action was concerned by 
attempting to treat the suit as one for 
redemption and possession of 1/7th 
share in the. suit property. The trial 
court, however, took the view that 
permitting this amendment would 
change the entire nature of the suit 
and the application for amendment 
was rejected. On the basis of the 
finding that the plaintiff has not esta- 
blished that he has become the full 
owner of the suit property, the trial 
court dismissed the suit, 


8. On appeal by the plaintiff, 
the High Court disagreed with the 
trial court’s view that the plaintiff has 
not proved that Mahadev obtained the 
rights in the equity of redemption as 
heir to his maternal-uncle Ganpati. 
The High Court held that the material 
on record as well as the admissions 
of the appellants themselves clearly 
show that Naguji died leaving his son 
Ganpati and that Mahadev, the ven- 
dor, under Ex. 78 inherited the estate 
of Ganpati as his sister’s son. Ona 
construction of Ex. 78 the High Court 
held that Mahadev conveyed his entire 
interest in the suit property both as 
owner of the equity of redemption and 
the mortgagee’s rights to the plain- 
tiffs father subject only to the sub- 
mortgage of May 7, 1885. The High 
Court agreed with all the other find- 
ings of the trial court. Inasmuch as 
the plaintiff was held to have proved 
his full title to the property, the High 
Court reversed the.decree of the “trial 


court, and decreed the plaintiff's suit. . 


9. Mr. C. K. Daphtary and Mr. 
Sarjoo Prasad, who followed him, 
raised three contentions; (1) the find- 
ing of the High Court that under Ex. 
78 both the rights in the equity of 


redemption as well as the mortgagee’s - 
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rights were transferred to the plain- 
tiffs father is erroneous. On the 
other hand, Ex. 78 clearly shows that 
only the rights in the equity of redemp- 
tion owned by Mahadev were con- 
veyed to the plaintiff's father and the 
mortgagee’s rights were retained by 
the family consisting of Mahadey and 
his sons; (2) assuming that Mahadev 


purported: to convey the mortgagee’s .~ 


rights also under Ex. 78, the transfer 
of such rights does not bind the ap- 
pellants as the plaintiff has not pro- 
ved that the transaction was for legal 
necessity; and (3) in any event the 
finding in Civil Suit No. 80 of 1941 
that Ex. 78 was not executed for legal 
necessity and as such not binding on 
the appellants, operates as res judi- 
cata and hence the plaintiff is not en- 
titled to any relief. 


10. On the other hand, Mr. R.. 
B. Kotwal, learned counsel for the 
plaintiff, first respondent supported 
the judgment of the High Court on all 
aspects. 


11. From the above. conten- 
tions it is to be noted that the appel- 
lants do not challenge the finding of 
the High Court that Mahadev inherit- 
ed the rights in. the equity of redemp- 
tion as heir to his maternal-uncle, 
Ganpati. In fact the first contention 
is raised on the basis that Mahadev 
had become the owner of the equity 
of redemption. 


12. The first question that 
arises for consideration is regarding 
the nature of the rights conveyed by . 
Mahadev under Ex. 78. Great em- 
phasis has been laid by the learned 
counsel for the appellants on the reci~ 
tal in the said document made by 
Mahadev that he was conveying the 
property “which I have inherited from 
my maternal-uncle as the heir”. Based 
upon this recital it is argued that 
under this document Mahadev sold to 
the plaintiffs father only those rights 


` which he had inherited from his mater- 


nal-uncle as the heir. No doubt, - if 
this recital stood by itself, the argu- 


_mient on the side of the appellants, ap- 


pears to be attractive. We have al- 
ready mentioned that Mahadev was 
the sister’s son of -Ganpati who owned 
the rights in the equity of redemption. 
On inheritance to- his maternal-uncle 
Mahadev became the owner of the 
equity of redeniption. But we have 
also referred to the fact that Maha- 
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dev, on the date of Ex. 78, had also 
obtained, through his father Remiji 
Krishnaji, the rights of the mortgegee 
in the suit property. Therefore, on 
January 9, 1926, when Mahadev exe- 
cuted Ex. 78 he was the owner of both 
the equity of redemption and the 
mortgagee’s rights in the property. No 
doubt by inheritance to his maternal- 
uncle he had obtained the equity of 
redemption in his individual right; but 
so far as the mortgagee’s rights are 
concerned, there is no controversy that 
those rights belonged to the famil of 
Mahadev and his sons. 


13. ‘We have gone through the 
various recitals in Ex. 78 and fhey 
clearly, in our opinion, establish that 
Mahadev conveyed to the plaintiffs 
father whatever rights he had in the 
suit property. He did not reserve to 
himself or his family any rights in res- 
pect of the suit property under this 
document. The total consideration of 
the sale deed is Rs. 1800/-. Out of this 
amount a sum of Rs, £00/- was allow- 
ed to be retained by the plaintiff's 
father to pay off the sub-mortgag=2 of 
May 7, 1885. There was the tsual 
indemnity clause by which Mahadev 
undertook to indemnify the plaintiff's 
father, if any obstruction -was caused 
to his rights. There is the further 
recital “now. neither we, nor our 
bhaubands. nor heirs ete. retain any 
kind of right, title and interest in it’. 
This recital clearly shows that Maha- 
dev was conveying all his rights in the 
suit property. All these recitals clear- 
ly show that the entire rights -owned 
by Mahadev in the suit property were 
conveyed to the plaintiffs father. 
Therefore, we are not inclined to ac- 
cept the contention of the learned 
counsel for the appellants that only 


the equity of redemption was con7ey-- 


ed to the plaintiff's father under this 
document. 


14, The second contentior of 
the learned. counsel for the appellants 
does not require any serious consi- 
deration. It is no doubt true thal an 
alienee from a karta of the joint fami- 
ly will have to establish that the 
transaction in his favour is for kgal 
necessity and as such binding on the 
minor members of the family. Brut in 
this case, both the trial court as well 
as the High Court have concurrently 
held that the appellants did not plead 
that Ex. 78 is not binding on them on 
the ground that it has not been exe- 


‘point. 


cuted by their father Mahadev for 
legal. necessity. It has been found 
both by the trial court as well as the 
High Court that in the absence of 
such a plea it was unnecessary for the 
plaintiff to have adduced evidence on 
this aspect. 


15. Mr. Sarjoo Prasad pointed 
out that the plaintiff himself has spe- 
cifically referred in the plaint to the 
finding piven in Civil Suit No. 80 of © 
1941 that Ex. 78 has not been execut- 
ed for legal necessity and as such was 
not binding on the appellents. In view 
of this specific statement, the counsel 
urged, it was the duty of the plaintiff 
to have adduced evidence to prove 
that Ex. 78 had been executed by 
Mahadev for purposes binding on 
his sons, the appellants. We are not 
inclined to accept this contention of 
the learned counsel. The recitals reli- 
ed on by the appellants in the plaint 
have been made with reference to the 
plaintiff's plea that the decision in 
Civil Suit No. 80 of 1941 is not bind- 
ing on him and that the appellants 
cannot rely on the same. In answer 


‘to this plea it is significant to note 


that the appellants did not raise any 
objection that Ex. 78 is not valid and 
binding on them as it has not been 
executed for legal necessity. On the 
other hand, their plea was that the 
decision in Civil Suit No. 80 of 1941 
and the finding recorded therein ope- 
rate as res judicata. Apart from these 
circumstances we also find that no 
specific issue has been framed on this 
On the other hand, issue No. 3 
to the effect: 

“Do defendants prove that the 
sale-deed, dated 9th January, 1926, is 
not binding upon them?” 

clearly cast the burden on the appel- 
lants. . They never asked for recast- 
ing the issues and they went to trial 
on the above issue. Here again, both 
the trial court and the High Court 
have recorded a finding that the sale 
deed is binding on the appellants. In 


. view of these circumstances the find- 


ing of the trial court as well as of the 
High Court that it was unnecessary 
for the plaintiff to lead any evidence 
on this: aspect is correct. In fact we 
find from the judgment of the High 
Court that a request was made by 
the appellants to frame an issue on 
the question of legal necessity and 
remit the case to the trial court, But 
this request was in our view rightly 
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disallowed. Therefore, the 
contention has to be rejected. 


- 16, This leaves us with the 
consideration of the question whether 
the decision in Civil Suit No. 80 of 
1941 operates as res judicata. The pre- 
sent appellants had instituted civil 
suit No. 80 of 1941 on the file of the 
Civil Judge, Junior Division, Poona, 
for redemption of the sub-mortgage 
of May 7, 1885. As the sub-mortgagee 
raised an objection to the relief of 
redemption asked for by the appel- 
lants herein, the present plaintiff was 
impleaded as the third defendant in 
that suit. He contended that the pre- 
sent appellants have no right to re- 
deem the sub-mortgage after the exe- 
cution of the sale deed Ex.. 78 by 
Mahadev in favour of his father. An 
issue was raised in that suit as to 
whether the sale deed Ex. 78 was exe- 
cuted by Mahadev for legal necessity. 
There is no controversy that it was 
found in that suit that Ex. 78 was not 
binding on the appellants as it has not 
been executed by Mahadev for legal 
necessity. This finding, it is seen, has 
been confirmed by the District Court 
as well as by the High Court. 


17. The appellants are, no 
doubt, justified in- contending that a 
finding has been recorded against the 
present plaintiff in Civil Suit No. 80 
of 1941 that Ex. 78 is not binding on 
them. If that decision operates as res 
judicata, the plaintiff will have to fail. 
The question is whether the said deci- 
sion is res judicata in the present pro- 
ceedings. There is no controversy 
that the court of the Civil Judge, 
Junior Division, which tried the civil 
Suit No. 80 of 1941 was a court of 
limited 
jurisdiction of that court was limited 
to Rs. 5000/~. -On the other hand, the 
present suit, which is for recovery of 
possession, has been valued for the 
purpose of jurisdiction at Rs. 11,001/-. 
In order to operate as res judicata it 
must be established that the previous 


second 


decision was given by a court which 


had jurisdiction to try the present suit. 
So far as we could see the defendants 
have nowhere in the written state- 
ment alleged that the value of the 
property, for the recovery of which 
the plaintiff has now sued was worth 
in 1941 only Rs. 5000/- or less, in 
which case the Civil Judge, Junior 
Division, would have jurisdiction to 
try the present suit. The High Court 


jurisdiction. The pecuniary’ 


has quite rightly pointed out, with 
reference to the sale deeds executed 
by the appellants in 1947 in favour of 
defendants 8, 9 and 10 that the suit 
property must have been worth, even 
in 1941 much more than Rupees 
5009/-. If that is so it follows that the 
Civil Judge, Junior Division, who tried 
Civil Suit No. 80 of 1941 had no juris- 
diction to try the present suit. It 
follows that the decision in Civil Suit 
No, 80 of 1941 has been rightly held 
not to operate as res judicata both by 
the trial court and the High Court. 


18. Mr. Sarjoo Prasad contended 
that the present suit should be really 
considered to be one for redemption, 
in which case the Civil Judge, Junior 
Division, would have jurisdiction to 
try the same. As we have already 
pointed out the present suit is for re- 
covery of possession and cannot be 
considered to be one for redemption. 
oe contention also cannot be accept- 
ed. : 


19. Mr. Sarjoo Prasad finally 
argued that there could not have been 
a merger of the rights in the equity 
of redemption and the mortgagee’s 
rights in Mahadev. His contention 
was that the equity of redemption was 
obtained by Mahadev in his individual 
right by inheriting his maternal-un- 
cle’s estate. On the other hand, the 
mortgagee’s rights are obtained by 
Mahadev* from his father Ramji Kri- 
shnaji. The mortgagee’s rights: were 
owned by Mahadev and his sons as 
joint family property. As the two 
rights were owned by Mahadev under 
two different titles, there can be no 
merger in law. We do not think it 
necessary to go into this aspect of this 
case. We have already accepted the 
finding that the sale effected by 
Mahadev under Ex. 78 to the plain- 
tiffs father is binding on the appel- 
lants. It has also been held that all 
the rights owned by Mahadev were 
transferred under the said transaction 
in favour of plaintiff's father. We have 
also held that there is no bar of res 
judicata. From all this it follows that 
at any rate in the hands of the plain- 
tiff’s father, both rights have merged 
and he was entitled to ask for re- 
covery of possession. 

20. Mr. Sarjoo Prasad again 
made a request that his clients may be 
given an opportunity to raise the con- 
tention that Ex. 78 is not binding on 
them as it is not supported by legal 
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necessity. For this purpose he made a 
request that the appellants may 
permitted to amend suitably the writ- 
ten statement and that the mətter 
may be remitted to the trial court for 
further consideration. We have already 
indicated that a similar request was 
made to the High Court, which was 
rejected. We have also no hesitation 
fn rejecting this request. 

21. In the result the dezree 
and judgment of the High Court are 
confirmed and the appeal dismissed 
with costs of the first’ respondant- 
plaintiff.. ; 
Appeal dismissed. 
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The following Judgment of the 
Court was delivered by 


HEGDE, J.: 23 persons including 
the 9 appellants were tried before the 
Additional Sessions Judge, Badaun for 
various offences. All of them were 
convicted by the learnəed Sessions 
Judge under S. 302/149, I. P.C., 307/ 
149 I. P.C. as well as under Ss. 148 
and 147 I.P.C. Under those heads 
they were sentenced to various terms 
of imprisonment, the maximum being 
the imprisonment for life under Sec- 
tion 302/149 I. P.C. The various sen- 
tences were ordered to run concur- 
rently. In appeal the High Court of 
Allahabad acquitted 14 of the 23 ac- 
cused giving them the benefit of doubt. 
The convictions imposed on the others 
and the sentences awarded to them 
were confirmed. Thereafter this ap- 


peal has been brought after obtaining ~ 


special leave from this Court. 


2. It has been found by both 
the courts below and that finding has 
not been challenged before us that 
there was enmity between the first ap- 
pellant Bankey Lal, his relations and 
friends on one side and the deceased 
Bhullan, Rameshwar and injured P. 
W. 5, Ram Chandra and the members 
of their families on the other. There 
appears to have been a long-standing 
dispute between these two groups. 
Sometime before the occurrence, the 
first appellant appears to have pur- 
chased a grove which he wanted to 
convert into an agricultural land. That 
grove was adjoining the lands of Ram 
Chandra. At the time of conversion 
of the grove into an agricultural land, 
the first appellant claimed that, a por- 
tion of the land belonging to him had 
been encroached upon by Ram Chan- 
dra. Ram Chandra denied that allega- 
tion. On the day prior to the occur- 
rence viz. on June 29, 1964 when Ram 
Chandra was ploughing his larids, the 
first appellant accompanied by some 


others came and obstructed him from 


ploughing the land. Then the parties 
agreed that the dispute between them 
may be decided by the Lekhpal. The 
first appellant was to get the Lekhpal 
the next day. Till about 9 a.m. on the 
next day, the Lekhpal did not turn 
up. Thereafter according to the pro- 
secution Ram Chandra and his men 
began to plough the land and at that 
time the appellants and others came 
armed to that place, attacked and kill- 
ed Bhullan and Rameshwar and seri- 
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ously injured P. W. 5. The defence 
version is' that when the first appel- 
lant and his men were digging the 
roots of the trees in the grove pur- 
. chased by the first appellant, the two 

deceased persons, Ram Chandra and 
their party men came and attack- 
ed them; at that time in self 
defence the first appellant and two 
others attacked the party of Ram 
Chandra, as a result of which Bhul- 
lan and Rameshwar died and Ram 
Chandra sustained injuries. - 


3. It is established that at the 
time of the incident both the parties 
had sustained injuries. So far as Ram 
Chandra is concerned he had received 
as many as eighteen injuries, out of 
which four were incised wounds, six 
_ were punctured wounds, four were 

contused wounds and the rest were 
contusions and abrasions. Deceased 
Rameshwar had received twentythree 
injuries out of which one was an in- 
cised wound, another a punctured 
wound and the rest were contusions 
or abrasions. The deceased Bhullan 
had received nine injuries out of which 
eight were contusions and one was a 
stab injury. On the side of the ap- 
pellants the first appellant Bankey 
Lal had received some gun-shot inju- 
ries. Some pellets 
grazed his body. None of them was 
_a serious injury. He 
- two minor abrasions also. Some of 
his party men had. received some 
minor injuries. 


4. According to the prosecution 
the party of Ram Chandra were first 
attacked in the field ploughed by him. 
At that place Ram Chandra dropped 
down having been injured. Thereafter 
Rameshwar, Bhullan and some chil- 
dren from the house of Ram Chandra 
. tried to run away but the party of the 
. appellants pursued them; they inter- 
- cepted Rameshwar at about 60 paces 

from the original place of attack and 
severely attacked. him; he dropped 
down at that place but Bhullan es- 
-éaped his attackers at that place and 
- ran towards the river which is about 
© six furlongs from the first place of 
attack but the appellants party pursu- 


ed him and got at him near the bank: 


of the river. There they attacked him 
severely and he was killed at that 
place. The further case of the pro- 
secution is that after killing -Bhullan 
. the appellants and others. came back 
’ to the place where Rameshwar was 


appear toe have 


had ‘sustained ` 
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lying injured and again attacked him. 
Thereafter they came to the place 
where Ram Chandra was lying injur- 
ed and attacked him again. 


5. The prosecution case that 


the party of Ram Chandra had been. 


attacked at three different places 
receives satisfactory corroboration 
from the fact that the Investigating 
Officer found large amount of blood 
at three different places. There was 
blood in the field of Ram Chandra; 
there was considerable blood at a place 
about 60 paces from that place and 
again there was large amount of blood 
near about the. river where Bhullan is 
said to have been attacked. The In- 
vestigating Officer had sent the blood- 
stained earth to the Chemical Exami- 
ner and Serologist who found that the 
blood in question is human blood. 

6.. The prosecution has exa- 


mined six witnesses to speak to the 


occurrence. They are (1) P. W. 5, 
Ram Chandra; (2) P. W. 2, Ramesh 
Chandra; (3) P. W. 3, Ram Deo: (4) 
P. W. 6, Sharda; (5) P. W. 8, Munshi; 
6) R W. 9, Jwala Prasad and C. W. 1, 
an 


‘7, So far as P. Ws. 5, 6 & C. W.1 
are concerned they are interested wit- 
nesses, They are the close relations 
of the injured persons. The presence 
of Ram Chandra -and Jwala Prasad at 


the time of the occurrence is not dis- 
puted. There can be no doubt that P. 


W. 6 and C. W. 1 also could have 
witnessed the occurrence. P. Ws. 2 
and 3 claim to have passed by that 
side at the time of ‘the occurrence. 
Both the courts ie. the trial court as 
well as the High Court have come to 
the conclusion that these witnesses 
have witnessed the occurrence but 
none of these witnesses has explained 
how Bankey Lal came to be injured. 
The trial court as well as the High 
Court were unable to come to a posi- 
tive conclusion as to how the incident 
started and who were the aggressors. 
But both those courts have accepted 
the prosecution case as regards the 
attack on Rameshwar at about 60 
paces from the field of Ram Chandra 
and on Bhullan near the river. - 

. So far as the attack on 
Bhullan near the river is concerned 
there is satisfactory evidence. P. W.8 
speaks to the same. He is an indepen- 
dent witness. He is not shown to have 
been friendly with Ram Chandra’s 
party or inimically disposed towards 
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the appellants. He claims to Fave 
been cutting grass near the river 
when the incident took place. He has 
identified all the assailants of- Bhul- 
Ian. The two criticisms directed 
against his evidence ar2 (1) that he is 


© not likely to have gone near the r-ver 


for cutting grass as he and the m2m-~ 
bers of his family owned large tracts 


‘of land near about his house and (2) 


that in his evidence ke had impliica- 
ted all the 23 accused as those who 
attacked Bhullan but the High Court 
has not accepted .his evidence as 
regards 14 of those accused. There is 
no substance in either of these two 
criticisms. According to him he went 
to the river side for cutting grass 
because at that place good grass is 
available. This is a satisfactory ex- 
planation. As regards the other cri- 
ticism, the High Court has given the 
benefit of doubt and acquitted 14 ac- 
cused solely on the grcund that in the 
dying declaration given by Ram Chan- 
dra he had not mentioned their names. 
We must bear in mind the fact that 
when Ram Chandra gave his dying 
declaration he was hovering between 


- life and death. 


9. So far as the attack on 
Rameshwar is concern2d the pros=cu- 
tion evidence receives corroboretion 
from the blood found at that p_ace. 
Both the trial court and the High 


. Court have accepted the evid=nce 


relating to that attack. We see no 
reason to disagree with the findings 
reached by those courts. 


10. It was urged by Mr. Garg, 
learned Counsel for the appeltants 
that as the prosecution has not ex- 
plained the injuries found on the per- 
son of Bankey Lal, we must discard 
the entire prosecution evidence ard in 
this connection he invited our atten- 
tion to the decisions of this Court 
in Mohar Rai v. State of Bihar, AIR 
1968 SC 1281 and in Ugar Ahir v. 
State of Bihar, AIR 1965 SC 277. In 
the first case on the facts of that case 
the Court came to the conclusion that 
the failure on the part of the _prosecu- 
tion witnesses to explain injuries on 
the person of the accused. persons went 
to show that the prosecution witnesses 
were not truthful witnesses and fur- 
ther on the material on record this 
Court held that the possibility of self- 
defence cannot be ruled out. In the 
second case all that this Court ruled 
was that the maxim falsus in uno, 
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falsus in omnibus is neither a sound 
rule of law nor a rule of practice. We 
fail to see how these decisions are of 
any assistance to the appellants. It is 
frue that if prosecution witnesses are 
proved to have not deposed truly in all 
respects their evidence is required to 
be scrutinised with care. Both the 
trial court and the High Court have 
not accepted the prosecution evidence 
as regards the attack in Ram Chan- 
dra’s field on the ground that those 
witnesses did not explain the injuries 
found on the person of Bankey Lal. 
But so far as their evidence regarding 
the attack on Rameshwar is concern- 
ed, the same is corroborated .by the 
blood found at that place. Further 
there is no valid criticism so far as 
the evidence of P. W. 8 is concerned 
when he speaks to the. attack on Bhu- 
llan. No question of self-defence can 
arise so far as those two incidents are 
concerned. 


11. It was urged, that the pro- 
secution case that there were attacks 
at three different places is neither 
supported by the first information 
report nor by the dying declaration 
given by Ram Chandra. Hence we 
should not accept that version. So 
far as F. I. R. is concerned, it was 
given by Head-constable Anwar Hus- 
sain. This Head-constable appears to 
have gone on some duty to a village 
nearby the village where the incident 
took place. At that place he got in- 
formation that there was a riot going 
on near the scene of occurrence. Hence 
he went to that place. By the time he 
reached that place, the dead body of 
Bhullan as well as the injured persons 
Rameshwar and Ram Chandra had 
been taken to the house of Ram Chan- 
dra. Therefore he went straight to 
the house of Ram Chandra. There he 
learnt about the incident from the 
persons who had gathered there in- 
cluding some of the relations of Ram 
Chandra. Thereafter he sent a brief 
report about the incident. The mate- 
rial portion of the report reads thus:. . 

“The two parties fought each other . 
badly. As a result of the injuries- 
received Bhullan died and the condi- 
tion of Ram Chandra end his son 
Rameshwar was serious. The others 
had managed to run away with their 
lives. The occurrence had been wit- 
nessed by the village people and also 
outsiders.” 


"12, We attach no significance ` 
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to the fact that this report did not 
mention that there were attacks at 
three different places. It must be 
remembered that the report was not 
given by any injured person or by 
any of those who have witnessed the 
occurrence. The Head-constable col- 
lected the information from those who 
were there and sent a brief intimation 
to the police-station. A reading of the 
report shows that the information con- 
tained therein was the gist of the in- 
formation gathered by the head cons- 
table from those who were there in the 
house of Ram Chandra. Now coming 
to the dying declaration of Ram Chan- 
dra, here again it is a cryptic one. 
There is no surprise about it because 
at the time the dying declaration was 
given Ram Chandra’s condition was 
precarious. It is unlikely that at that 
time he would have been in a condi- 
tion to give a detailed version. 


13. It was next contended that 
the first to inform about this incident 
was Bankey Lal and no-one on the 
side of Ram Chandra took the trouble 
of informing the police about the inci- 
dent and from that circumstance we 
are asked to draw an inference that 
the prosecution story is unreliable. We 
are unable to appreciate this conten- 
tion. So far as Bankey Lal’s party is 
concerned they had sustained some 
trivial injuries. The incident had 
taken place at about 1 o’clock in the 
afternoon. Bankey Lal gave the in- 
formation to the police at about 5-10 
. pm. and in that information he did 


not say a word about the injuries sus-. 


tained by Bhullan, ` Rameshwar and 
Ram Chandra. He merely stated that 
he and a few of his friends had been 
attacked by the party of Ram Chan- 
dra. So far as Ram Chandra’s side is 
concerned, Bhullan had died at the 
spot itself. Rameshwar and Ram 
Chandra were in precarious condition. 
Therefore their relations were more 
concerned with attending on them 
rather than going to the police station. 
Further within a few hours of the in- 
cident, the Head-constable, Anwar 
Hussain had come there and he had 


gathered the information. Therefore - 


there was no need for them to send 
the information to the police. 


14. We are unable to agree 
with the learned Counsel for the ap- 
pellants that the trial court and the 
. (High Court have not properly appre- 
Giated the evidence on record. i 


A. I. R. 


Court does not review the evidence 
afresh in a criminal case unless it is 
shown that the High Court had failed 
to take into consideration any mate- 
rial piece of evidence or had approach- 
ed the case from a wholly wrong: point 
of view. None of the criticisms levell- 
ed against the High Court’s judgment 
is valid. 

15. In the result this appeal 
fails and the same is dismissed. 


Appeal dismissed. 
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Non-bequest of property to children of 
testator does not make the will invalid 
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ly proved. AIR 1959 SC 443, Follow- 
ed. (Para 5) 

If the bequest made in a will ap- 
pears to be unnatural the court has to 
scrutinise the evidence in support of 
the execution of the will with a grea- 
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Will written on inferior type of 
paper and bequeathing most of the 
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of the pre-deceased daughter of the 
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were respectable persons and not 
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The following Judgment of the 
Court was delivered by 


HEGDE, J.: In this appeal by cer- 
tificate the sole question that arises 
for decision is whether the will said 
to have been executed by Mahama- 
hopadhya Shyamnarain Chaturvedi 
(who will be hereinafter referred to 
as the testator) on November 25, 1945 
is genuine. The testator died on Fe- 
bruary 26, 1946. Some of the bene- 
ficiaries under the will including the 
first respondent to this appeal sought 
to probate the said will before the 
court of District Judge, Saran. Before 
the learned District Judge, two ques- 
tions arose for decision viz. (1) whe- 
ther the will propounded is genuine 
and (2) whether the testator was :n a 
sound and disposing state of mind at 
the time he is alleged to have execut- 
ed the will. The trial court held that 
the will was not proved to be genuine. 
But as to the mental condition of the 
testator at about the time of the 2xe- 
cution of the will, it rejected the zon- 
tention of the objectors and cama to 
the conclusion that he was in a sound 
disposing state of mind. The appli- 
cants took up the matter in appeal to 
the High Court of Patna. In the High 
Court ‘the finding of the trial court 
that the testator was in a sound dis- 
posing state of mind at about the time 
of the execution of the will was not 
challenged by the contesting respon- 
dents. The only question that was put 
in issue before the High Court was as 
regards the genuineness of the will. 


2.- Now coming to the genuine- 
ness of the will propounded, it was 
not denied that the signature fourd on 
the said will is that of the testator. 
The case put forward on behalf of the 
objectors was that one of the bene- 


ficiaries under the will namely Govind- ` 


mani Tripathi who was living with 
the testator, used to take signatures 
of the deceased on blank papers fcr the 
purpose of certain litigations and the 
will put forward must have been writ- 
ten up in one of those papers. 

3. The will was attested Dy as 
many as six persons, out of them four 
have been examined in court. The 
trial court did not accept the testi- 
mony of these witnesses. It further 
opined that the will is an unnatural 
will inasmuch ‘as under that will no 
property was bequeathed to the eppel- 
lant whereas substantial bequests 
have been made to Kamla Prasad- 
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mani Tripathi, the first son-in-law of 
the deceased as well as to Govindmani 
Tripathi son of the aforesaid Kamla 
Prasadmani Tripathi. Some bequests 
have also been made in favour of some 
of the collaterals of the deceased but 
no bequest whatsoever was made to 
the appellant. The trial court conclud- 
ed from that circumstance coupled 
with the circumstances that the will 
was written on an inferior type of 
paper, the writing of the will in some 
places is close and several of the wit- 
nesses who attested the will were 
chance witnesses that the genuineness 
of the will has not been satisfactorily 
proved. In appeal the High Court did 
not agree with the trial court that the 
evidence adduced in support of the 
execution of the will is not reliable. It 
opined that the witnesses who spoke 
to the execution of the will are res- 
pectable witnesses and that there are 
no reasons to disbelieve their testi- 
mony. It was unable to agree with 
the trial court that they were chance 
witnesses. It did not agree with the trial 
court that because the will was writ- 
ten on an inferior paper, its genuine- 
ness is open to doubt. It also dis- 
agreed with the trial court that writ- 
ing of the will gave rise to any sus- 
Ppicion as regards its genuineness. 
While coming to the aforementioned 
conclusions, it did bear in mind 
fact that a court of appeal must be 
slow to upset a finding of fact reach- 
ed by the trial court but yet it was of 
the opinion that the conclusions reach- 
ed by the trial court were basically 


‘ erroneous and further the learned trial 
-Judge who decided the matter in the 


trial court did not have the benefit of 
seeing most of the witnesses examin- 
ed in the case as they were examined 
before his predecessor. The High 
Court did attach significance to the 
circumstance that no bequest under 
the will had been made to the 
appellant though the testator loved 
her as much as his elder daughter 


Manorama. But on the basis of 
the evidence on record, it opined 
that the testator was treating 


Govindmani Tripathi as his Putrika 
Putra and in fact he was thinking of © 
bequeathing all his properties to ‘him. 
The High Court also relied on the evi- 
dence adduced in the case that the 
testator must have paid some cash to 
the appellant before the execution of 
the will and further he must have 


the - 
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thought that there was no need to 
make any bequest in her favour as her 
husband, a Muktyar was 
well placed in life whereas his 

son-in-law, Kamla Prasadmani Tri- 
pathi and his son Govindmani Tripathi 
fee on him for their live- 

00 


4.. Tt may be noted that the 
testator was. a great scholar of Sans- 
krit and Hindi He was well versed 
in Dharma Shastras and Vedas. He 
was also a leading Ayurveda Acharya 
and venerable citizen of the town of 
Chapra. During the first quarter of 
this century, he mainly resided in 
Patna city. He was intimately con- 
nected with the family of Rai Brij 
Raj Krishna, Chairman of the Bihar 
Legislative Council (A. W. 8). He was 
educated by that family and later on 
he was their family Vaid. That fami- 
ly appointed him as the Head Pandit 
of the Pathshala founded by them. 
They also gifted to him a house in the 
Patna city. He resided in that house 
till February, 1926, when he shifted 
to Chapra and settled down there. At 
Chapra he was first appointed as a 
Professor of Bharateshwari Marwari 
Sanskrit College and later on he be- 
came the Principal of that College and 
he continued to be such till his death 
on February 26, 1946. The testator 
had two children, both daughters. The 
first daughter was Manorama and the 
second one is the appellant. Manorama 
‘was married to Kamla Prasadmani Tri- 
pathi in about the year of 1914. Kamla 
Prasadmani Tripathi was not a rich 


person. He mostly lived at the testa-. 


tor’s house in Patna. Govindmani 
Tripathi was born in 1921. Thereafter 
his mother did not live for a long 
time. She died in about the year 1923. 
The case for the applicants is that just 
before her death she put the child in 
the hands of her father and mother 
and begged of them to take him as 
their child. Her parents agreed to do 
so. Thereafter Govindmani Tripathi 
was brought up by the testator and 
his wife. They performed his Up- 
nayan ceremony and later got him 
married, Sometime after the death of 
Manorama, Kamla Prasadmani Tri- 
pathi married again but even after his 
second marriage he lived with the tes- 
tator in Patna with his second wife. 
The appellant was married in about 
the year 1919. Thereafter she was 
mostly living with her husband who 


reasonably ' 
irst 


ATIR. 


was practising as a Muktyar in one of 
the towns in U. P. After the testator 
shifted from Patna to Chapra in 1926, 
Govindmani Tripathi and his wife 
went along with them: But Kamla Pra- 
sadmani Tripathi and his second wife 
continued to live in the Patna house 
belonging to the testator. The evi- 
dence is adduced to show and the 
recitals in the will support that evi- 
dence that Kamla Prasadmani Tripathi 
had spent over Rs. 2 ,000/- from out of 
his own pocket for repairing the Patna 
house. There is also evidence to show 
that the testator owed some money 
to Kamla Prasadmani ‘Tripathi. 'The 
testator was over 80 years when he 
died. In about September 1945, he 
was admitted to the hospital at Cha- 
pra for kidney trouble. He was in 
the hospital at the time he executed 
the will. After treatment he had re- 
covered to some extent. Thereafter 
he left for his house and he died there 
on February 26, 1946. Under the will 
propounded, the testator has given the 
bulk of his property to his grand-son, 
Govindmani Tripathi. The Patna house 
along with some agricultural property 
has been bequeathed under it to Kamla 
Prasadmani Tripathi. Some small be- 
quests have also been made to Deven- 
dra, Jagdev and Jai Dutt, the colla- 
terals of the deceased. 


5. Prima facie, the circum- 
stance that no bequest was made to 
the appellant by the testator would 
make the will appear unnatural but if 
the execution of the will is satisfac- 
torily proved, the fact that the testa- 
tor had not bequeathed any property 
to one of his children cannot make the 
will invalid. If the bequest made in 
a will appears to be unnatural then 
the court hes to scrutinise the evi- 
dence in support of the execution of 
the will with a greater degree of care 
than usual, because every person must 
be presumed to act in accordance with 
the normal human behaviour but there 
is no gainsaving the fact that some 
individuals do behave in an abnormal 
manner. Judges cannot impose their 
own standard of behaviour on those 
who execute wills. As observed by 
this Court in H. Venkatachala Iyengar 
v. B. N. Thimmajamma, (1959) Supp 
{1) SCR 426=(AIR 1959 SC 443) that 
the mode of proving a will does not 
ordinarily differ from that of proving 
any other document except as to the 
special requirement of. attestation pres- 
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cribed by S. 63 of the Indian Succes- 
sion Act. Proof in either case cannot 
be mathematically precise and certain 
and so the test should be one of sæis- 
faction of a prudent mind in such rrat- 
ters. The onus must be on the pro- 
pounder and in absence of suspicious 
circumstances surrounding the execu- 
tion of the will, proof of testamentary 
capacity and signature of the testetor 


as required by law may. be sufficcent © 
how- 


to discharge the onus. Where, 
ever, there are suspicious circumstatces 
the onus would be on the propourder 
to.explain them to the satisfactior of 
the court before the will can be ac- 
cepted as genuine. 

6. The first thing that we 
have to see is whether the evidence 
relating to the execution of the wil is 
‘satisfactorily proved. . The evidence 
on record discloses that a day or. two 
earlier to the execution of the will, the 
testator who was in the Government 
hospital at Chapra requested his frisnd, 
Kamla Prasad. (A. W. 5), a clerk in 
the Local Board Office who: had celled 
on him in the hospital to ‘come to the 
hospital on Saturday following, teling 
him that he had some private work 
with him. Similarly he had asked the 
scribe of the will, a Tehsildar >f a 
Zamindar to come there on that day. 
The evidence further discloses’ that 
some of the persons who had attested 
the will had come to the hospitel to 
call on the testator and that they -vere 
asked to attest the will. The question 
for decision is whether the evidence of 
the scribe and the attestors can be 
relied on. One of the attestors oz the 
will is Prof. H. K.. Narain. At the 
relevant time he was the Prof2ssor 
and Head of Department of Commerce 
in Rajendra College. He was aso a 
Fellow of the Patna University. He 
is not shown to be interested in any 
of the beneficiaries under the will. 
Undoubtedly he was & friend of the 
testator. He used to visit the testator 
when he was in the hospital. I- ap- 
pears that several important pesons 
were visiting the testator when he was 
in the hospital. The trial court refus- 
ed to place faith on his testimony 
firstly on the ground that he had not 
been invited to attest the will, sezond- 
ly that he was a chance witness and 
lastly that he was somewhat porspous 
at the time of giving evidenc z The 
High Court, in our opinion, rēghily 
declined to attach any importarme to 
any of those circumstances. 


‘lege. 


.the will. 


T: Next we shall consider the 


“evidence of Harihar Prasad Upadhaya 


(A. W. 2), who was previously a Prof. 
of English in the Patna Science Col- 
At the material time he was a 
Prof. of English in the Rajendra Col- 
lege, Chapra. His evidence was reject- 
ed by the trial court. His evidence is 
that he happened to go to the hospi- 
tal at about the time when the will 
was being executed. He saw the will 
being read out to the testator and 
further he was present when the testa- 
tor signed the will. He did not attest 
He left the place when the 
will was being attested, by others. He 


` was not asked to attest the will The 


only ground on which the testimony 
of this witness was -rejected by the 
trial court was that if he was present 
at the time of the execution of the 
will, he would have been asked to 
attest it. The trial court overlooked 
the fact that as many. as six persons 
had attested the will and therefore 
possibly the testator did not think it 
necessary to ask this witness also to 
attest the will. There are no good 
reasons to reject the testimony of this 
witness. We now come to the evi- 
dence of (A. W. 4) Shiva Shankar Roy. 
He has attested the will. At the mate- 
rial time he was the auditor of a Co- 
operative Society at Chapra. He had .- 
happened to go to the hospital on the. 

day in question. There he was asked 
to attest the will. The ground on 
which the trial court’ rejected the tes- 
timony of this witness is that the 
father-in-law of Govindamani Tripathi 
was also an officer working in Co- 
operative department and hence the 
witness’ should be considered as be- 


_ing interested. ‘The High Court right- 


ly thought that merely because the 
father-in-law of Govindmani Tripathi 
and the attestor belonged to the same 
department, the trial court should not 
have come to the conclusion that the 
witness had attested a forged will 


8 Next we may refer to the - 
evidence of Kamla Prasad, a clerk in 
the Local Board Office. He wasa 
friend of the testator from a long 
time. According to him he used to 
call on the testator now and then when 
he was in the hospital. -Two days prior 
to the execution of the will the testa- 
tor asked him to come over to the hos- 
pital on the following Saturday as he 
had some private work with him. That 
is how he happened to goto the hospi- 
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pears to be a completely disinterested 
witness. No good reasons have been 
given by the trial court for rejecting 
his testimony. Then there is the evi- 
dence of Sachida Nand Prasad (A. W. 
6), Head Master, Rajendra Collegiate 
School. He is also an attestor to the 
will, There is no reason to reject his 
testimony. 


9. The scribe of the will who 
is also examined in this case is not a 
professional writer but he is a Tehsil- 
dar of a Zamindar. He was well known 
to the testator. The deceased had 
called him to write the will. The wit- 
nesses referred to above are indepen- 
dent and respectable witnesses. There 
are no good reasons to reject their 
testimony. 


10. In addition to the evidence 


referred to earlier, we must refer to- 


the evidence of two other persons viz. 
Srikrishnadevy Prasad (A. W. 7), a 
leading advocate of Patna and Rai 
Brij Raj Krishna (A. W. 8), to whom 
we have already made reference. -Ac- 
cording to Srikrishnadeva Prasad, the 
testator consulted him about making a 
will in about the year 1935 and under 
his instructions he prepared a draft of 
a will for him. According to him the 
. will propounded is more or-less in line 
with the draft prepared by him. He 
spoke to the fact that even under the 
draft prepared by him, no bequest was 
made in favour of the ‘appellant. It 
is not known whether the testator had 
made any will in pursuance of the 
draft given by Krishnadeva Prasad but 
from his evidence it is clear that-even 


as far back as 1935, the testator was, 


not intending to bequeath any pro- 
perty to his second daughter. His evi- 
dence further discloses that the testa- 
tor was thinking that because he had 
performed the Upanayan of Govind- 
mani Tripathi, got him married and 
is looking after him, Govindmani Tri- 
pathi in law had become his Putrika 
Putra and thus entitled to his proper- 
ties. But the witness advised him that 
that is not the position in law; if he 
wanted that Govindmani Tripathi 
should succeed to his properties, he 
must execute a will and it is on the 
basis of that advice the testator asked 
the witness to prepare the draft of a 
will. This witness is a highly res- 
pectable person. There is no reason 


to disbelieve him. 


A.L R. 


1i. The evidence of Rai Brij 
Rai Krishna has also considerable 
significance. Undoubtedly he is a very 
respectable person. By profession he 
is an advocate. As mentioned earlier, 
his family was the patron of the testa- 
tor. The witness appears to have been 
a personal friend of the testator. Ac- 
cording to the witness sometime pricr 
to his death the testator discussed with 
him about -making a will. He told 
him that he is desirous of bequeathing 
all his properties to Govindmani Tri- 
pathi as he considered him as his 
adopted son. The witness advised him 
that he should bequeath some property 
to his second daughter also. But then 
the testator told him that he had piven 
her some money: and he proposed to 
give her some more money. But he 
would not be giving her any immova- 
ble property. This evidence, which is 
clearly acceptable- goes to prove that 


the bequest made by the testator can- 


not be considered as unnatural. 

12. For the reasons mentioned 
above this appeal fails and the same 
is dismissed. But in the circumstances 


of the case we make no order as to 


costs. The appellant who was per- 
mitted to prosecute the appeal as 
Sees shall pay the required court- 
ee, 

' Appeal dismissed. 
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Indian Penal Code, and sentenced z 
death by the Sessions Judge, Amrits=, 


for the murder of his father Mura” 


Singh. He appealed to the High Court 
and a reference was also made for the 
confirmation of his death sentenze 
under S. 374 (4) of the Criminal Prw- 
cedure Code. The appeal was dë- 
missed by the High Court and the sez- 
tence was confirmed. He has appes- 
ed to this court by special leave. ` 


2. The case of the prosecution 
was that Murta Singh deceased hed 
married Dalip Kaur. The appellaat 
was born of that union and he hed 
two other brothers: Dalip Kaur di=d 
and Murta Singh married her sister 
Basant Kaur. She gave birth to Sohn 
Singh. Sohan Singh and Basant Kaur 
were living with Murta Singh. Gurcp 
Singh and his brothers were living 
separately. It appears that Mura 
Singh had effected a partition of lazd 
about 10 to 12 years ago and had given 
3 killas to each son for cultivation. 
These lands were irrigated from a 
common jhallar. On March 20, 1659 
Sohan Singh was irrigating his fie ds 
from the jhallar in the morning. At 
about noon time the appellant came 
there and asked Sohan Singh to allcw 
him to take water from the jhallar Dr 
the irrigation of his own fields. Sokan 
Singh declined to do so and said that 
the appellant could take his turn in 
the evening. There was some exchar.3e 
of hot words and abuses between ine 
two _ step-brothers. Murta Sirgh 
deceased was present ard it is allegad 
that he took the side of Sohan Sinzh. 
Thereafter the appellant went to ~ne 
village. At about 3 p.m. the apfel- 
lant, who is a Home Guard Volunteer, 
returned with his 303 rifle which kad 
been issued to him by the Govem- 
ment. He shouted that he would kill 
his father. Sohan Singh and Mula 
Singh the real brother of Murta Sir sh 
who also happened to have come th=re 
raised an alarm which attracted Har- 
bans Singh. The appellant at fst 
fired one shot from his rifle which hit 
his father on the right knee. He then 
fired a second shot and hit his fat=-er 
in the biceps of the left arm. Mwa 
Singh fell down and the appellent 
started chasing Sohan Singh but on 
alarm being raised by Mula Singh 
and Harbans Singh he did not do kim 
any harm. He returned to the villzge 
with his rifle. Murta was put on a 
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cot and taken towards the hospital. 
He, however, died on the way. 


_ 3 Sohan Singh and Mula 
Singh appeared as prosecution wit- 
nesses and deposed to the appellant 
having fired the shots by which his 
father was hit and which led to his 
death. According to the learned Ses- 
sions Judge and the High Court Mula 
Singh who was the brother of the 
deceased tried to show a soft corner 
for the appellant because he stated at 
the trial that the deceased was a Nih- 
ang Sikh who carried a Barchha and - 
that he had advanced  threateningly 
towards the appellant immediately 
before he fired the shot. No Barchha 
was found at the spot and the appel- 
lant had not stated in the state- 
ment under Section 342, Crimi- 
nal Procedure Code, that he ap- 
prehended any harm at the hands of 
his father. At any rate the Sessions 
Judge and the High Court relied on 
the evidence of these two witnesses as 
also the fact that the appellant had 
surrendered his rifle and ammunition 
to his Company Commander a day 
after the occurrence and had made an 
extra-judicial confession to Lachhman 
Singh P. W. One empty shell had 
been found at the spot and according 
to the evidence of the Forensic Expert 
that shell had been fired from the 
rifle which had been surrendered by 
the appellant. 


4, Special leave to appeal was 
granted on the question of the nature 
of offence and the sentence only. The 
sole argument which has been address- 
ed on behalf of the appellant is based 
on the statement of Mula Singh P. 
W. 3 the brother of the deceased. In 
cross-examination he stated as follows: 


“Murta Singh was a Nehang. I 
am also a Nehang. Murta Singh used 
to keep a barchhi with him. Murta 
Singh with a barchha in his hand pro- 
ceeded towards the accused and the 
accused advanced towards him with a 
rifle in his hand. Murta Singh told 
the accused while advancing that he 
would deal with him. The accused 
thereafter fired the shots at Murta 
Singh when the accused had fired the 
shots which struck Murta Singh then 
Sohan Singh was near the Jhallar.” 


The statement of this witness had 
been got recorded by the police under 
S. 164, Criminal Procedure Code. In 
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the judgment of the High Court it is 
stated that it was only at the trial that 


Mula Singh made the above statement ` 


and that he never mentioned anything 
about the incident of Barchhi at any 
prior stage. It is difficult to discover 
how the High Court made the observa- 
tion that the aforesaid statement was 
made by Mula Singh only at the trial 
before the Sessions Judge. It was 
open to the counsel for the prosecution 
to ask for permission to cross-examine 
Mula Singh and confront him with his 
previous statements made under Sec- 
tion 164, Criminal Procedure Code, 
and to the police. Even if Mula Singh 
tried to help the appellant it is diffi- 
cult to believe that he made out a 
completely false story. It looks more 
probable that some kind of provoca- 
tion of the nature deposed to by Mula 
Singh was offered by Murta Singh to 
the appellant before he fired the shots. 
It is also difficult to believe that ason 
would kill his father simply because 
he sided with his step-brother in the 
matter of taking of water from the 
Jhallar’ particularly when the father 
had been fair to all the sons and had 
given equal areas of land to them. 


5. According to the medical 


evidence the injuries which had been’ 


inflicted on the deceased by means of 
the rifle shots were sufficient to cause 
death in the ordinary course of nature. 
The offence committed by the appel- 
lant was clearly one under S. 302, 
Indian Penal Code. The evidence 
which has been believed fully establi- 
shed that the appellant was responsi- 
ble for firing those shots. But we do 
not consider that in view of the cir- 
- leumstances adverted to by us it was 
a case for inflicting the sentence of 
death. 


6. The appeal is allowed only 
to the extent that instead of the sen- 
tence of death the appellant -shall 
undergo imprisonment for life. In all 


other respects the appeal is dismissed. . 


Sentence modified. 
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J. M. SHELAT, V. BHARGAVA AND 
C. A. VAIDIALINGAM, JJ. 


The Workers employed in Hira- 
kud Dam. Appellants v. The State of 
Orissa and another, Respondents. ` 


Civil Appeal No. 1492 of 1968, D/- 
2-2-1971. 

(A) Civil Services—Central Public 
Works Department Code (1929), Pr. 11 
— Word “dismissed” as used in Pr. 11 
not. only denote termination of ser- 
vices of employee by way of punish- 
ment but it covers also other cases of 
termination even before completion of 
work. (Paras 30, 28, 23, 22) 


(B) Constitution of India, Art. 311 

— Word “dismissal” in Government of 

India Act as also in Constitution means 

termination of a person’s service by 

way of punishment (Obiter). (Govern- 
ment of India Act (1935) S. 240) 

` (Para 16) 


Referred: Chronological Paras 
(1968) AIR 1968 SC 292 (V 55)= 
(1968) 1 SCR 434, Parshotam 
Lal Dhingra v. Union of India 21 
(1958) ATR 1958 SC 36 (V 45)= 
1958 SCR 828, Dr. Bool Chand 
v. Chancellor, Kurukshetra 
University 25 


Mr. M. K. Ramamurthi, Sr. Advo- 
cate, (M/s. A. K. Gupta, R. A. Gupta 
and Uma Datta, Advocates, with him), 
for Appellants; M/s. M. C. Bhandare, 
Santosh Chatterjee and R. N. Sach- 
they, Advocates, for Respondent No. 1. 


The following Judgment of the 
Court was delivered by 


VAIDIALINGAM, J.: In this ap- 


` .peal by special leave the short ques- 


tion that arises for consideration is 
whether the State has got power to 
terminate the services of any member 
of the work-charged establishment 
under paragraph 11 of the Central 
Public Works Department Code (here- 
inafter to be referred as the Code) on 
giving one month’s notice or a month’s 
pay in lieu of notice. 

2. The circumstances leading 
up to this appeal may be stated: A 
decision was taken: to construct three 


*(O. J. C. No. 58 of 1965, D/- 5-4-1968 
— Orissa) 
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dams right across the Mahanadi river, 
one at Hirakud, the second at Tiker- 
para and the third at Naraj as a muli- 
purpose measure for preventing flood 
ravage in the Delta area, generating 
electricity and providing irrigaticn. 
The construction of Hirakud Dam was 
entrusted by the State of Orissa to the 
Central Waterways, Irrigation and 
Navigation Commission as their agent. 
For the purpose of the construction of 
Hirakud Dam, the C. W. I. N. Commis- 
sion employed a large number of per- 
sons in the work-charged establish- 
ment on scales of remuneration at the 
rate paid by the Central Public Works 
Department and the service conditicns 
of the persons so employed were 
governed by the provisions contaired 
in the Code. 


3. After completion of the 
first stage of the Hirakud Dam pzo- 
ject, the State of Orissa decided to 
take over the said projact from their 
agent the C. W. I. N. Commission with 
effect from April 1, 1960. The State 
further decided to proceed with he 
construction of second stage of che 
project through its own Public Works 
Department. An option was given by 
the State to the employess in the work- 
charged establishment to decide wie- 
ther they would continue to work 
under the State on the same pay and 
allowances and subject to other condi- 
tions of service provided in the Code 
for the said work-charged establish- 
ment. The employees agreed to work 
under the State of Orissa and accord- 
ingly the employees were allowed to 
continue under the State Government. 


4. The State, however, leter 
on found that the pay allowances, and 
conditions of service between the 
work-charged personnel of the Hira- 
kud Dam project who had been allow- 
continued end the work- 
charged personnel in the establish- 
ment of the State Public Works De- 
partment showed a marked difference 
giving rise to various complications. 
The Hirakud Control Board recom- 
mended to the State Government to 
terminate. the services of the werk- 
charged personnel of the Hirasud 
Dam by giving one month’s notice 
with effect from March 31, 1963. Ac- 
cordingly the State Government ter- 


' minated the services of the said per- 


sonnel with effect from March 31, 
1963 by giving one month’s notice; but 
the State also made it clear that such 
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of those who elected to be re-em- 
ployed on the scales of pay and con- 
ditions of service of the State Public 
Works Department would be so re- 
employed. On the issue of the notice 
by the State, 1200 out of 2300 per- 
sonnel who had continued from before 
in the work-charged establishment 
left their services and the remaining 
1100 agreed to be re-employed on 
scales of pay and conditions of service 
of the State Public Works Department. 
The employees were paid an amount 
equal towhatthey would have receiv- 
ed by way. of retrenchment compen- 
sation or by way of wages in lieu of 
notice: 

5. Subsequently the personnel 
of the work-charged establishment 
raised a dispute contesting the termi- 
nation of their services by the State. 
As conciliation failed, the Govern- 
ment by its order dated February 13, 
1964 referred the dispute to the Indus- 
trial Tribunal, Orissa for adjudication. 
The points referred for adjudication 
were: 


1. Whether the Retrenchment of 
Workmen by the authorities of Hira- 
kud Dam Project effected in pursu 
ance of the decision taken by the Con- 
trol Board, Hirakud Dam Project on 
the 19th December, 1962, is valid and 
legal? If not, to what relief the work- 
men are entitled? 

2. Whether the workers who are 
proposed to be retrenched in pursu- 
ance of the decision of the Control 
Board, Hirakud and are still continu- 
ing in Employment are entitled to their 
original conditions of service? 

3. Whether the workmen, who 
have completed three years of services 
or more should be confirmed in their 
respective posts? 

6. The main stand taken by 
the employees before the Industrial 
Tribunal was that their service condi- 
tions being governed by the Code, 
they are entitled to remain in service 
till the termination of the work con- 
nected with the Projects. The work 
connected with the Project not having 
come to an end, the State has no 
power to terminate their services. On 
the other hand, the State of Orissa 
took up the position that it has power 
under paragraph 11 of the Code to 
terminate the services of an employee 
by giving one month’s . notice or one 
month’s pay in lieu of notice even 
before the completion of the work. 


2244 S. C. [Prs. 7-12] Workers of Hirakud’ Dam v. State of Orissa 


7 The Industrial Tribunal 
recorded broadly the following find- 
ings: (1) the action of the State cannot 
be considered to be by way of retren- 
chment under the Industrial Disputes 
Act as this is not a case of discharge 
of surplus labour: (2) the mere fact 
that the employees have accepted the 
‘notice pay or compensation does not 
stop them from challenging the lega- 
lity of their termination; (3) para- 
graph 11 of the Code does not autho- 
rise the State to terminate the ser- 
vices of an employee before the work 
is completed. The said paragraph gives 
only a limited power to terminate the 
services of an employee by way of 4 
punitive action taken as a measure of 
punishment. In this connection the 
Tribunal has placed considerable reli- 
ance on the expression ‘dismissed’ us- 
ed in paragraph 11 of the Code, (4) as 
the work had not been completed and 
as the action had not been taken by 
way of punishment, the order of 


termination is without jurisdiction, (5). 


the termination of an employment is 
. arbitrary and anti-contractual; (6) the 
order of termination is invalid and in- 
operative. The contention raised by 
the State that the Project was not an 
industry was also overruled. 


8. The Tribunal ultimately 
held that the action taken by the 
Management of the Hirakud Dam Pro- 
ject in pursuance of the Notice dated 
February 9, 1963 was invalid and il- 
legal and that the work-charged em- 
ployees then working in different divi- 
sions of the Project and who had been 
recruited prior to April 1, 1960 are 
entitled to have their original condi- 
tions of service including scales of 
pay and dearness allowance. The Tri- 
bunal further held that the employees 
are entitled to continuity of service 


and that their services cannot be ter- -` 


minated before the completion of work 
except as a measure of punishment. 


9. The State challenged this 
award before the High Court of Orissa 
in Writ Petition (O. J. C. No. 58 of 
1965) under Articles 226 and 227 of 
the Constitution. Though the State 
contended that the Hirakud Dam Pro- 
ject was not an industry and that the 
Tribunal has acted beyond the scope 
of reference when it gave certain 
directions regarding pay and allow- 
ances ete.,. ultimately these conten- 
tions were given up. The only con- 
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tention pressed before the High Court 
was that the Industrial Tribunal had 
committed an error of law in con- 
struing paragraph 11 of the Code when 
it held that the State had no power 
during the progress of the work to 
terminate simpliciter the services of 
any of the work-charged employees. 


- 10. The High Court agreed 
with the contention of the State and 
held that under paragraph 11 of the 
Code, the State Government had 
power to terminate the services of an 
employee even during the progress of 
the work on giving one month’s notice 
or one month’s pay in lieu of notice. 


11. Mr. M. K. Ramamurthy, 
learned counsel for the appellants, 
contended that the construction placed 
by the High Court on paragraph 11 
of the Code is incorrect. His conten- 
tion ran as follows: The employees in 
the work-charged establishment were 
entitled to continue in service till the 
work for which they have been em- 
ployed was completed. For serious 
misconduct the employer has got the ` 
power to dismiss such an employee 
without giving a month’s notice or a 
month’s pay in lieu of notice. But if 
an employee was being dismissed for 
reasons other than for serious miscon- 
duct, the employee is entitled toa 
month’s notice or a month’s pay in 
lieu of notice.. There is no power in 
the employer to terminate simpliciter 
the services of an employee so long as 
the work has not been completed. The 
expression “dismissal” has always 
been understood and interpreted by 
the courts as action taken against an 
employee by way of punishment and 
that expression cannot be interpreted 
to include also the termination of the 
service of an employee otherwise than 
by way of punishment. 


12. Mr. Bhandari, learned 
counsel for the State, on the other 
hand, urged that paragraph 11 is real- 
ly intended’ to govern the relationship 
between the employer and the em- 
ployees of the work-charged establish- 
ment and the expression “dismissal” 
has not been used in the sense that 
action.should necessarily have been 
only as and by way of punishment. 
According to the learned counsel the 
expression “dismissal” has been used 
in a loose sense meaning termination 
of the services of an employee either 
by way of punishment for misconducf 
or for any other reason. 
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13. We are not inclined to ac- 
cept the contention of Mr. Rama- 
murthy that the expression ‘“dismtis- 


sal” in paragraph 11 has been used to 
denote only action taken agains: a 
workman as and by way of punish- 
ment. No doubt, the expression has 
not been very happily used in the said 
paragraph. Paragraph 11 of the Code 
is as follows: 


“11. Members of the temporary 
and work-charged establishments, who 
are engaged locally, are on the fcot- 
ing of monthly servants. If they are 
engaged ‘for a specific work, their 
engagement lasts only or the period 
during which the work lasts. If dis- 
missed, otherwise than for serious 
misconduct, ' before the completion of 
the work for which they were engaged, 
they are entitled to a month’s novice 
or a month’s pay in lieu of notice; 
but, otherwise, with or without notice, 
their engagement terminates when the 
work ends. If they desire to resign 
their appointments they must give a 
month’s notice of their intention tc do 
so, failing which they will be required 
to forfeit a month’s pay in lier of 
such notice. The terms of engage- 
ment should be clearly explained to 
men employed in the circumstances 
mentioned above.” 


14. The follcwing aspects 
emerge from paragraph 11 of the 
Code: 


(i) the members of the temporary 
and work-charged establishments, are 
treated to be on the footing of month- 
ly servants; 


(ii) if they are engaged for spe- 
cific work, their services last only for 
the period during which the work 
lasts. To put it differently there will 
be autometie termination of the ser- 
vices of an employee when the specific 
work for which he was engagec is 
completed: 

(iii) before the completion of a 
work, a workman can be dismisseci for 
serious misconduct. In such a case 
no questicn of giving a month’s notice 
or a month’s pay in lieu of notice 
arises; 

(iv) before the ccmpletion of the 
work, the workman can also be dis- 
missed otherwise than for serious mis- 
conduct in which case the workman 
will be entitled to a month’s notice or 
a month’s pay in lieu of notice; 
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(v) in other cases the workman’s 
ae terminate when the work 
ends; 


(vi) if the workman desires to 
resign his appointment, he must give 
one month’s notice of his intention to 
do so, failing which he will be requir- 
ed to forfeit a month’s pay in lieu of 
such notice. 


15. That the above are terms 
of engagement of a workman, is clear 
from the concluding part of paragraph 
11. to the effect that “the terms of 
engagement should be clearly explain- 
ed to men employed in the circum- 
stances mentioned above.” 

16. The question that arises 
for consideration is about the connota- 
tion of the expression “dismissed” us- 
ed in paragraph 11. The contention of 
Mr. Ramamurthy that the expression 
“dismissed” has reference only to ter- 


- mination of the services of an em- 


ployee as and by way of punishment 
is largely based upon the provisions 
contained in the Government of India 
Act and in Art. 311 of the Constitu- 
tion. Based upon those provisions Mr. 
Ramamurthy claims that the expres- 
sion “dismissal” is a technical word 
used in cases in which a person’s ser- 
vices are terminated by way of puni- 
shment. Quite naturally he relied 
upon the Service Rules where the 
word “dismissal” has been used to 
denote a major punishment inflicted 
upon an employee for misconduct. Mr. 
Ramamurthy, no doubt, is well-found- 
ed in his contention that the word 
“dismissal” used in the Government of 
India Act as also in the Constitution 
and the Service Rules has been inter- 
preted to mean termination of a per- 
son’s service by way of punishment. 
17. By section 45 of the Gov- 
ernment of India Act, 1919 read with 
Part I of the second schedule to that 


‘Act, several sections including S. 96B 


were introduced in the Government of 
India Act, 1915. Among other things 
S. 96B provided that no person in the 
civil service of the Crown in India 
may be dismissed by any authority 
subordinate to that by which he was 
appointed. Section 96-B for the first 
time gave statutory recognition and 
force to the English Common Law 
rules that the servants of the Crown 
held their Offices during the pleasure 
of the Crown. It also at the same 
time imposed one important qualifica- 
tion upon the exercise of the Crown’s 
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pleasure namely, that a servant might 
not be dismissed by an authority 
subordinate to that by which he had. 
been appointed. 


18. Section 95-B (1) was re- 
produced as sub-sections (1) and (2) of 
section 240 of the Government of 
India Act, 1935 and a new section 
was added to section 240 as sub- 
section (3). Sub-section (2) of sec- 
tion 240 provided that no person 
referred to in sub-section (1) shall be 
dismissed from the service of His 
Majesty by any authority subordinate 
to that by which he was appointed. 
Sub-section (3) provided that no such 
person shall be dismissed or reduced 
in rank until he has been given a 
reasonable opportunity of showing 
cause against the action proposed to 
be taken in regard to him. 


19. Then came our Constitu- 
tion on January 26, 1950. Article 311 
(1) and (2) provided as follows: 


“311 (1) No person who is a mem- 
ber of a civil service of the Union or 
an all-India service or a civil service 
ofaState or holds a civil post under 
the Union or a State shall be dismiss- 
ed or removed by an authority subor- 
dinate to that by which he was ap- 
pointed. 


(2) No such person as aforesaid 
shall be dismissed or removed or re- 
duced in rank except after an inquiry 
in which he has been informed of the 
charges against him and given a rea- 
sonable opportunity of being heard in 
respect of those charges and where it 
is proposed, after such inquiry, to 
impose on him any such penalty, un- 
til he has been given a reasonable op- 
portunity of making representation on 
the penalty proposed, but only on the 
basis of the evidence adduced during 
such inquiry.” 


20. It will be noted that Arti- 
cle 311 gives a twofold protection to 
persons who come within the article, 
namely, (i) against dismissal or re- 
moval by an authority subordinate to 
that by which they were appointed 
and (ii) as against dismissal or remo- 
val or reduction in rank without giv- 
ing them a reasonable opportunity of 
showing cause against the action pro- 
posed to be taken in regard to them. 


21. Discussing the above pro- 
visions in Parshotam Lal Dhingra v. 
Union of India, (1963) 1 SCR 434 = 


A.L R. 


(AIR 1968 SC 292) this Court observed 
as follows: 


“It follows from the above dis- 
cussion that both at the date of the 
commencement of the 1935 Act and of 
our Constitution the words “dismiss- 
ed”, “removed” and “reduced in rank” 
as used in the service rules, were all 
understood as signifying or denoting 
the three major . punishments which 
could be inflicted on Government ser- 


vants. The protection given by the 
rules to the Government servants 
against dismissal, removal or reduc- 


tion in rank, which could not be en- 
forced by action, was incorporated in 
sub-ss. (1) and (2) of S. 240 to give 
them a statutory protection by indi- 
cating a procedure which had to be 
followed before the punishments of 
dismissal, removal or reduction in 
rank could be imposed on them and 
which could be enforced in law. These 
protections have now been incorporat- 
ed in Art. 311 of our Constitution. .... 
Thus under Art. 311 (1) the punish- 
ments of dismissal or removal cannot 
be inflicted by an authority subordi- 
nate to that by which the servant was 
appointed and under Art. 311 (2) the 
punishments of dismissal, removal and 
reduction in rank cannot be meted out 
to the Government servants without 
giving him a reasonable opportunity 
to defend himself.” 


22. If the interpretation placed 
upon the word “dismissal” in the Gov- 
ernment of India Act and the Consti- 
tution as well as the service rules is 
adopted for construing the said word 
in paragraph 11 of the Code, the con- 
tention of Mr. Ramamurthy will have 
to be accepted. But there is a clear 
indication in paragraph 11 of the Code 
that the word “dismissed” has not 
been used to denote the termi- 
nation of the services of an em- 
ployee only as and by way of 
punishment. Paragraph 11, in our 
opinion, contains the terms of engage- 
ment of the workmen. In view of the 
very nature of the employment in the 
work which may either finish quickly 
or may take a considerably long time 
for completion; Paragraph 11 has been 
incorporated to govern the relation- 
ship between the Central Public Works 
Department and a workman. In this 
ease there is no controversy that even 
after the State took over the construc- 
tion of the Project, relationship be- 
tween the State and the employees is 
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governed by paragraph 11. Having 
made provisions for the autometic 
termination of the services of an en- 
ployee, when the work comes to an 
end, it is but natural that provisions 
should be made to terminate the sər- 
vices of an employee even when ~he 
work has not been completed. In this 
connection it should be noted that if 
the employee wants to give up che 
job, he has to give a month’s not-ce, 
failing which he forfeits a months’ 
pay in lieu di such notice. Having 
provided for the voluntary resignation 
by an employee even when the work 
has not been completed. it will be odd 
to hold that a similar right has not 
been given to an employer to termi- 
nate the services of a workman, even 
though the work has not finished. It 
is quite understandable that provi- 
sions should be made for dismissing 
an employee even before the comple- 
tion of the work, for serious miscon- 
duct. In such a case, it is admitted 
by the learned counsel for the appel- 
lants, that the question of giving a 
month’s notice or a month’s pay in lieu 
of notice does not arise. In that on- 
tingency, it is easy to hold that the 
termination of the services of an 2m- 
ployee is dismissal as and by way of 
punishment. Paragraph 11  furiher 
provides that if an employee is dis- 
missed before the completion of the 
work otherwise than for serious inis- 
conduct, he will be entitled to a 
month’s notice or a month’s pay in 
lieu of notice. According to Mr. 
Ramamurthy, there is nothing incon- 
gruous in holding that when a work- 
man is dismissed for a minor mis2on- 
duct he will be entitled to a mor-th’s 
notice or a month’s pay in lieu of 
notice. In our opinion, it will be in- 
congruous to hold that when a pe-son 
is dismissed, though not for a serious 
misconduct but even for a minor mis- 
conduct, the workman will be entitled 
to a month’s notice or a month’s pay 
in lieu of notice, if otherwise taere 
can be a dismissal for a minor mis- 
conduct as and by way of punishment. 
So far as we could see no decision has 
laid down that even in cases of dis- 
missal a workman wil be entitled to 
a month’s notice or a month’s pay. If 
it is a dismissal by way of punish- 
ment, no question of a month’s notice 
or a month’s pay in lieu of notice ever 
arises. The fact that paragraph 11 
provides for giving a month’s notice 
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or a month’s pay when a workman is 
dismissed otherwise than for serious 
misconduct indicates that the word 
“dismissed” has not been used in the 
sense of termination of service by way 
of punishment alone but it covers also 
other cases of termination of the ser- 
vices of an employee even before the 
completion of the work. Interpreted 
in this manner, the position will be 
that the service of an employee can be 
terminated as punishment for serious 
misconduct and the services of an em- 
ployee can be terminated also for 
other reasons. If the services are 
terminated for other reasons, Para- 
graph 11 provides for giving a month’s 
notice or a month’s pay in lieu of 
notice. 


23. From tħe abcve reasoning 
it is clear that the word “dismissed” 
has been used loosely to denote both 
termination of service for misconduct 
by way of punishment and also ter- 
mination of service simpliciter. 


24. It must also be noted that 
the Code has been framed in 1929 
long before the Government of India 
Act, 1935, came into force. In Bur- 
rows “Words and Phrases” the word 
“dismissal” has been stated to bea 
word of very ambiguous meaning and 
that it is merely a convenient ex- 
pression for the termination of an em- 
ployment whatever its nature may 
be. The word “dismissed” according 
to its dictionary meaning is “to send 
away, to discard, to remove from 
office or employment oat ” The dic- 
tionary meaning makes it clear that in 
substance the word means “termina- 
tion of service.’ 


25. In Dr. Bool Chand v. The 
Chancellor, Kurukshetra University, 
1958 SCR 828 = (AIR 1958 SC 36) 
the import of the expression “dismiss- 
ed” came up for consideration before 
this Court. The appellant in that 
case, who was Professor and Head of 
the Department of Political Science 
in the Punjab University, was ap- 
pointed on June 18, 1965, as the Vice- 
Chancellor of the Kurkshetra Univer- 
sity. On March 31, 1966, the Chan- 
cellor of the University suspended the 
appellant from the office of Vice- 
Chancellor and by another order the 
appellant was required to show cause 
why his services as Vice-Chancellor be 
not terminated. The appellant after 
submitting his representation, filed a 
writ petition in the Punjab High Court 
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for quashing the order dated March 
31, 1966. On May 8, 1966, the Chan- 
cellor of the University, in exercise of 
the power under sub-cl. (vi) of cl. 4 of 
Sch. I to the Kurukshetra University 
Act, 1956, read with S. 14 of the Pun- 
jab General Clauses Act, 1898, passed 
an order terminating the services of 
the appellant as Vice-Chancellor with 
immediate effect. The writ petition 
was suitably amended challenging this 
order terminating the appellant’s 
services as Vice-Chancellor. The rele- 
.vant sub-clause of Cl. 4 of Schedule I 
of the Kurukshetra University Act 
provided that the Vice-Chancellor will 
hold the office ordinarily for a period 
of three years.’ 


26. One of the contentions 
raised before this Court was that the 
Chancellor of. the University had no 
power to terminate the services of a 
Vice-Chancellor before the: expiry of 
the period for which he was appoint- 


ed and that S. 14 of the Punjab Gene- 


ral Clauses Act, 1898, while provid- 
ing for dismissal did not empower the 
appointing authority to terminate the 
services of an officer. While holding 
that there was no express provision in 


the Kurukshetra University Act or. 


the statutes thereunder dealing with 

the termination of the tenure of office 

ne ag Vice-Chancellor, this Court 
eld: 


“But on that account we are un- 
able to accept the plea of the appel- 
Tant that the tenure of office of a 
Vice-Chancellor under the Act can- 
not be determined before the expiry 
of the period for which he is appoint- 
ed. A power to appoint ordinarily 
implies a power to determine the em- 
ployment.” 


27. Regarding the further con- 
tention that S. 14 of the Punjab Gene- 
ral Clauses Act only empowers the 
appointing authority to dismiss an 
officer by way of punishment, but not 
to determine an employment ` this 
Court after referring to S. 14 observ- 
ed as follows: 


“But S. 14 of the General Clauses 
Act is a general provision: it does not 
merely deal with the appointment of 
public servants. It deals with all ap- 
pointments, and there is no reason to 
hold, having regard to the context in 
which the expression occurs, that the 
authority invested with the power of 
appointment has the power to deter- 


„miss or remove membe 


A.L R. 


mine employment as a penalty, but 
not otherwise. The expression “dis- 


miss” does not in its etymological 
sense necessarily involve any such 
meaning as is urged by counsel for the 
appellant. The implication’ that dis- 
missal of a servant involves determi- 
nation of employment as a penalty has 
been a matter of recent development 
since the Government of India Act, 
1935 was enacted. By that Act 
certain restrictions were imposed up- 
on the power of the authorities to dis- 
of the civil 
service, from employment. There is 
no warrant however for assuming that 


in the General Clauses Act, 1898, the’ 


expression “dismiss” which was gene- 
rally used in connection with the ter- 
mination of appointments was intend- 
ed to be used ‘only in the sense of 
determination of employment as a 
measure of punishment.” 


28. From the above extract it 
is clear that the word “dismissal” has 
to be understood.in the context in 
which it occurs and that it denotes the 
determination of an employment as a 
penalty is a matter of recent develop- 
ment since the Government of India 
Act, 1935 was enacted. In the case 
before us, we have already pointed out 
that the Code has been framed as 
early as 1929 and there is no warrant 
for assuming that the expression “dis- 
missed” has. been used in the sense 
that the word was understood since 
the Government of India Act, 1985. 
Further the word .“dismissed” occurr- 
ing in the context in which the said 
expression occurs in ‘paragraph 11, as 
pointed out by us earlier, clearly de- 
notes the termination of the services 
of an employee for serious misconduct 
and for other reasons. That expres- 
sion is not used in the sense only to 
denote determination of employment 
as and by way of punishment. 


29. Mr. -Ramamurthy raised 


‘the contention that even if there is a 


power of termination simpliciter in 
the employer under Paragraph 11, the 
High Court should not have interfer- 
ed with the award of the Industrial 
Tribunal as the Tribunal has recorded 
a finding that the State has not acted 
bona fide. In support of this conten- 
tion, the learned counsel relied on the 
reasoning contained in paragraph 18 
of the award. We have gone through 
the reasoning contained in the said 
paragraph and we do not find any 


~ 
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finding recorded by the Tribunal that 
the State has not acted bona fide, 
when it passed an order terminating 
the services of the employees. On the 
other hand, what the Tribunal has 
held in the said paragraph is that the 
termination of the services of the em- 
ployees is invalid and illegal as it is 
not warranted by Paragraph 11 of the 
Code and hence the order of termina- 
tion is invalid in law and inoperative. 
There is absolutely no basis for the 
contention that these findings are to 
the effect that the action ofthe State 
is not bona fide.. Thus the findings 
recorded by the Tribunal are findinzs 
on the basis of the interpretation 
placed by it on paragraph 11 that the 
State has no power to terminate sim- 
pliciter the services of a work-charz- 
ed establishment. Therefore, this con- 
tention of Mr. Ramamurthy has to` ze 
rejected. 

30. To conclude . we are in 
agreement with the High Court in 
holding that the expression ‘“dismiss- 
ed” in Paragraph 11 of the Code, ras 
been used to take in the termination 
of the services of the employees men- 
tioned therein both as a measure of 
punishment for serious misconduct as 
well as termination simpliciter of the 
services of an employee in which ccn- 
tingency one’ month’s notice or a 
month’s pay in lieu of notice is obli- 
gatory. 

f 31. In the result the appeal is 
dismissed but in the circumstances 
without any order as to costs. 


Appeal dismissed. 


AIR 1971 SUPREME COURT 224¢ 
. (V 58 C 475) 
(From: Madhya Pradesh)* 
S. M. SIKRI, C. J., AND 
P. JAGANMOHAN REDDY, J. 
Juwar Singh, Appellant v. The 
State of Madhya Pradesh, Respondent. 
Criminal Appeal No. 157 of 1938, 
D/- 2-2-1971. 
Constitution: of India, Art. 136 — 
In an appeal by special leave Supreme 
Court will not interfere with the ccn- 
current findings of lower Courts wken 
fhey are fully supported by the evi- 
dence, (Para 3) 


*(Cri. Appl. No. 230 of 1966, D/- 6-5- 
1967 — Madh Pra (Indore Bench_.) 
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Juwar Singh v. State of M. P. 


(P. J. Reddy J.) [Prs. 1-2] S. C. 2249 


Mr. S. K. Mehta, Advocate, amicus 
curiae, for Appellant; Mr. M. N. 
Shroff, Advocate for Mr. I. N. Shroff, 
Advocate, for Respondent. 


The following Judgment of the 
Court was delivered by 

P. JAGANMOHAN REDDY, J.:— 
The Additional Sessions Judge, Dhar, 
convicted four accused under S. 148 as 
also under Section 302 read with Sec- 
tion 149 and in the alternative Sec- 
tion 302 read with Section 34 of the 
Indian Penal Code and sentenced each 
of them to two years rigorous impri- 
sonment and life sentence respective- 
ly. The High Court confirmed these 
convictions and sentences, against 
which one of the accused namely the 
Appellant. has filed this Appeal by 
Special Leave. 


2. The prosecution case is that 
Jamunabai P. W. 4 and Janibai are 
the widows of two brothers Jawar- 
chand and Nandaji respectively, they 
owned considerable land in village 
Kherod. Jamunabai and Janibai had 
two daughters Ram Kunwar and Deo 
Kunwar respectively. These ladies 
rented their lands to the deceased 
Purushottam who was the real brother 
of Ramesh Chandra P. W. 1. Accus- 
ed. 1 Bhanwar Singh and Accused 3 
Amar Singh are sons of Accused 5 
Kunwarji. It is alleged that the lease 
of the land by Jamunabai and Janibai 
in favour of Purshottam had aggriev- 
ed the accused Juwar Singh who is 
nephew of Jamunabai and Janibai. It 
is further alleged that a day before 
the incident a male calf of the deceas- 
ed had damaged the rachka (fodder) 
of Ganesh and the later had threaten- 
ed the deceased that he would take 
revenge. On 18-1-66 at noon Pur- 
shottam accompanied or closely fol- 
lowed by Ramesh P. W. 1, Babulal 
P. W. 2 and Jamunabai P: W. 4 were 
going to their field to fetch the fodder 
(rachka). While they. were passing by 
a well known as Radhakund. or Sar- 
kari Bawadi all the five persons ac- 
companied by Ganesh were standing 
on the embankment of the pond near 
the well when Kunwarji challenged 
Purshottam to halt and incited the 
other accused persons to attack him. 
On being so incited accused Bhanwar 
Singh delivered a blow with a Lohangi 
at the head of Purshottam as a result 
of which Purshottam fell down on the 
ground. Accused Juwar Singh and 
Hindu Singh struck Purshottam with 


2250 S. C. [Prs. 2-3] Juwar Singh v. State of M. P. (P. J. Reddy J.) 


Dhariyas while Amar Singh struck 
him with Pharsa. Thereafter accused 
Bhanwar Singh delivered two further 
blows with his Lohangi on the back of 
Purshottam after which all the accus- 


ed ran away. A number of persons 
including Jamunabai P. W. 4, Babulal 
P. W. 2, Sunder Singh P. W. 5, and 
Gendalal who were present at or near 
the place of occurrence witnessed the 
incident. The injured Purshottam was 
put on the cot and taken to the Mhow 
Neemuch Road with the object of 
taking him in a bus to Sadalpur. which 
was at a distance of 5 miles from the 
village Kherod. When the person in- 
charge of the bus refused to take the in- 
jured he was placed in a cart and 
while he was being taken to Sadalpur 
he died. At first when Purshottam 
was injured a report had been given 
and initially the offence was register- 
ed under Sections 148, 149 and 307 of 
the Indian Penal Code: After the dead 
body was taken to the Police Station, 
Bhajanlal who recorded the First In- 
formation Report Ex. P. 1 amended 
the offence into one under Sections 
148/147 and 302 of Indian Penal Code. 
An inquest of the dead body was pre- 
pared as per Ex. P. ‘2 and the body 
was sent for Post-mortem to the Dhar 
Civil Hospital where a Post mortem 
was held by Dr. Kulkarni P. W. 3. 
The accused were called into the 
Police Station on the evening of the 
19th and arrested on the morning of 
21-1-1966. It is alleged that on infor- 
mation furnished by accused - Bhan- 
war Singh, Hindu Singh, Amar Singh, 
Juwar Singh a Lohangi, a Pharsa and 
a Dhariya were recovered respectively 
at the instance of the above persons. 
The accused denied the offence. The 
Appellant’s case however was that he 
was at his own house and saw Ganesh, 
Babu Lal, Ramesh and Purshottam 
fighting near the Bawadi. Seeing the 
persons fighting he went there to 
pacify but Purshottam hit a blow with 
Lathi on his head rendering him un- 
conscious. The other accused pleaded 
alibi. While the recovery of the wea- 
pons was admitted by the accused the 
Additional Sessions Judge found that 
there was nothing to connect those 
weapons with the offence. He however, 
believed the evidence of eye witnesses- 
Ramesh P. W. 1, Babulal P. W. 2, Jamu- 
nabai P. W. 4, and Sunder Singh, P. 
W. 5, but rejected that of Ambaram 
P. W. 6, and Gendalal P. W. 7. Rely- 


. the four 
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ing on these eye witnesses he convicted 
accused Bhanwar Singh, 
Hindu Singh, Amar Singh and Juwar 
Singh but acquitted Kunwarji: It may 
be stated here that Ganesh who was 
arrested for the offence had died 
before the Trial commenced. 


3. Before us the learned Advo- 
cate for the Appellant submits that 
the defence of Juwar Singh that he 
was watching the incident from his 
house and had gone to pacify the ac- 
cused and the deceased when they 
were fighting with the result that he 
received injuries on his head, is sup- 
ported by the evidence of Dr. Vijay 
Kumar Jain P. W. 13 who had exa- 
mined him and found a lacerated 
wound. of 1” length and 3/4” depth in 
the right side of the middle of his 
scalp. This defence however was 
rejected by the Additional Sessions 
Judge because it was not possible to 


‘Say what was the exact nature of the 


injury nor did the report or the state- 
ment of the Doctor who examined the 
accused say what was the correct 
dimension of the injury on the head. 
The injury as spoken to by Dr. Vijay 
Kumar Jain was a lacerated wound 
but according to Juwar Singh he was 
given a blow with a stick on his head 
by Purshottam which was not con- 
sidered to be a lacerated wound, as 
such the medical evidence did not sup- 
port the statement of the accused. The 
learned Advocate however pointed out 
that the Additional Sessions Judge 
had observed that the accused had 
received a lacerated wound but it 
might have occurred during the inci- 
dent in which Purshottam received 
fatal injuries and from this he con- 
tends that the defence of the accused 
is substantially established and that he 
should be given the benefit of doubt. 
It is pointed out by the learned Advo- 
cate that P.: W. 2 Babulal has admitt- 
ed that the deceased Purshottam hada 
sickle in his hand thereby implying 
that the injury may have been 
given to the appellant by that sickle. 
We may however, point out that there 
is nothing in the medical evidence to 
show whether that injury could be 
caused by that sickle or when in fact 
the injury was received to enable us 
to conclude that it was received at the 
time of the incident.’ In fact the Doc- 
tor says that the injury could be caus- 
ed by some hard and blunt weapon 
like a lathi, if so the possibility of the 
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injury being given with a sickle is 
ruled out. It was also pointed out hy 
the learned Advocate that there are 
several discrepancies in the evidenze 
of the eye witnesses. No doubt as the 
dditional Sessions Judge observed 
there are such discrepancies but nota- 
ing has been pointed out which mate- 
tially affect the veracity of these wt- 
nesses. In any case there is nothing 
in the evidence of Jamunabai P. W. 4 
which suffers from any infirmity. This 
witness gave a straightforward ver- 
sion of the incident andis not shown to 
be partisan or in any way inimically d-s- 
posed towards the accused. Apert 
from this one significart fact which 
emerges from the evidence of P. W. 1 
Ramesh Chander is that the Appel- 
lant is the nephew of Jamunabai and 
consequently there is mo reason ior 
her to speak against him. We have 
therefore no hesitation in holding tl:at 
the concurrent findings of both the 
Courts are fully supported by the ezi- 
dence in the case. The appeal is ac- 
cordingly dismissed. 

Apveal dismiss2d. 


AIR 1971 SUPREME COURT 2251 
(V 58 C 477) 


(From Patna: 1965 B. L. J. R. 453) 
G. K. MITTER AND A N. RAY, JJ. 


Bhubneshwar Prasad Narain 
Singh and others, Appellants v. Sidhe- 
shwar Mukherjee and cthers, Respon- 
dents. 


. Civil Appeal No. 2538 of 1966, D/- 
2-2-1971. 

Tenancy Laws — Bihar Land Re- 
forms Act (30 of 1950), S. 6 — A pacti- 
tion suit launched before the pass ng 
of the Act by a non-possessing :0- 
sharer of bakasht land does not come 
to an end and can be allowed to pro- 
ceed. 

As possession of one co-sharer is 
possession of all co-sharers the deem.ng 
provision of S.6 ofthe Act ensures for 
the benefit of all who are in posses- 
sion in the eye of law. Thus, the non- 
possessing co-sharer does not lose his 
share in the bakasht lands and nas 
right to them as raiyat though not as 

` a tenure-holder or proprietor under 
provisions of the Act, when the pos- 
sessing co-sharers neither claim to be 
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the trespasser nor claim title adverse- 
ly to other non-possessing co-sharers. 
(Para 9) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 971 (V 56)= 
(1969) 3 SCR 908, S. P. Shah 
v. B. N. Singh 7 
(1965) AIR 1965 SC 524 (V 52)= 
(1964) 3 SCR 363, Ram Ran 
Bijai Singh v. Bihari Singh 6 
(1963) AIR 1963 SC 454 (V 50)= 
(1963) 3 SCR 290, Surajnath 
Ahir v. Prithinath Singh 6 
(1958) AIR 1958 Pat 589 (V 45)= 
ILR 37 Pat 339, Brijnandan 
Singh v. Jamuna Prasad 6 
(1958) ATR 1958 Pat 630 (V 45)= 
ILR 37 Pat 918 (FB), Sukhdeo 
Das v. Kashi Prasad Tiwari 5, 6 
(1957) AIR 1957 SC 314 (V 44)= 
1957 SCR 196, P. L. Reddy v. 
L. L. Reddy 
M/s. D. Goburdħun and R. Gobur- 
dhun, Advocates; for Appellants; M/s. 
A. N. Sinha and P. K. Mukherjee, 
Advocates, for Respondent No. 1. 
The following Judgment of the 
Court was delivered by 
MITTER, J.: The only question 
involved in this appeal is, whether the 
direction of the High Court that the 
partition suit launched in 1943 should 


-be allowed to proceed in view of the 


provisions of S. 6 of the Bihar Land 
Reforms Act, 1950 which came into 
force on 25th September, 1950, is 
correct. 

2. The suit had a chequered 
career. It was instituted against a 
number of persons the main relief 
asked for being partition of four annas 
Milkiat interest in Touzi No. 702, 
Tappa Haveli, Pargana Maheshi 
District Champaran, Bihar. The Subor- 
dinate Judge of Motihari made a pre- 
liminary decree for partition declar- 
ing the first respondent’s share in the 
property as claimed by him. The 
High Court in appeal modified the 
decree reducing the plaintiffs share 
to Re. 0-1-4 interest only. In further 
appeal to this Court the trial court’s 
preliminary decree was upheld on 
5th October, 1953. In the meanwhile 
the Bihar Land Reforms Act of 1950 
effecting far reaching changes in the 
incidents of land tenure and land 
holdings had been passed. The first 
appellant made an application to the 
trial court in June 1958 praying that 
the proceedings for final decree be 
treated as having abated in view of 
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the vesting of all estates in land in 
the State of Bihar. This was accept- 
ed by the Subordinate Judge by an 
order dated July 12, 1958. The High 
Court allowed the appeal with the 
direction above mentioned which the 
appellants now seek to have set aside. 


3. The bone of contention be- 
tween the parties is the extensive 
‘bakasht’ lands in the aforesaid Mouza. 
The appellants contend that under 
S. 6 (1) of the Act all thesé lands vest- 
ed in the State and came to be held 
by the persons'in “khas possession” 
thereof as raiyats under the State. To 
appreciate the plea it is necessary to 
make a brief reference to some of.the 
provisions of the Act. 

4, As is well known the object 
of the Act was to cause transference 
to the State of the interest of propri- 
etors and tenure-holders in land as 
also of the mortgagees and lessees of 
such interests including interests in 


trees, forests, fisheries, jalkars, 
ferries, hats, bazars, mines and 
minerals and to provide for cer- 


tain consequences following therefrom 
and connected therewith. Section 3 
of the Act enabled the State Govern- 
ment to declare by notification that 
the estates or tenures of a proprietor 
or tenure-holder . specified 
would pass to and become vested in 
the State. The consequences of such 
ars are Sonn in Sec. 4 under 

(a 

“Such siik of senna including 
the interests of the proprietor or 
tenure-holder in any building or part 
of a building comprised in such estate 
or tenure and used primarily as office 
or cutchery for the collection of rent 
of such estate or tenure, and his in- 
terest in trees, forests, fisheries, jal- 
kars, sairati interest as also his -in- 
terest in all sub-soil including any 
rights in mines and minerals whether 
discovered or undiscovered, or whe- 
ther being worked or not, inclusive: of 
such rights of a lessee of mines and 
minerals, comprised in such estate or 
tenure (other than the interests of 
raiyats or under-raiyats) shall, with 
effect from the date of vesting, vest 
absolutely in the State free from all 
incumbrances and such proprietor or 
‘tenure-holder shall cease to have any 
interest in such estate or tenure, other 
than the interests expressly saved by 
or under the provisions of the Act”. 
Section 6 of the Act provides for such 


therein - 


ALR, 


saving and the relevant portion there- 
of runs as follows: 

*(1) On and from the date of 
vesting all lands used for agricultural 
or horticultural purposes, which were 
in khas possession of an intermediary 
on the date of such vesting, includ- 


(a) (i) proprietor’s private lands 
let out under a lease for a term of 
years or under a lease from year to 
year... 

Gi) landlord’s privileged ‘lands Ief 
out under a registered lease for a 
term exceeding one year or under a 
lease written or oral, for a period of 
one -year or less, referred to in Sec- 
tion 43 of the Chota Nagpur: Tenancy 
Act, 1908. 

(b) lands used for agricultural or 
horticultural purposes and held in the 
direct possession of a temporary lessee 


-of an estate or tenure and cultivated 


by himself with his own stock or by 

own servants or by hired labour 
or with hired stock, and 

(c) lands used for agricultural or 
horticultural purposes forming the 
subject-matter of a subsisting mort- 
gage on the redemption of which the 
intermediary is entitled to recover 
khas possession thereof: 

shall. . . . be deemed to be setti- 
ed by the State with such intermedi- 
ary and. he: shall be entitled to retain 
possession thereof and hold them as a 
raiyat under the State having occu- 
pancy rights in respect of such lands 
subject to the payment of such fair 
and equitable rent as may be deter- 
mined by the Collector in the pres- 
cribed manner. 
x «x x x zoen 
The broad proposition which was ad- 
vanced before the High Court and 
rejected by it and reiterated before us 
is that the consequence of S. 6 was to 
put an end to the character of the 
possession of the bakasht lands to the 
malik by causing them to vest in the 
State and simultaneously creating a 
tenancy in favour of the person in khas 
possession thereof. There is no dis- 
pute that bakasht lands fall under 
categories (b) and (c). We are not 
here concerned with category (c) and 
have quoted it to appreciate some 


decisions relied on where there are. 


references to that category. 


5. This question has engaged 
the attention of the Patna High Court 
more than once and it would appear 


pı 


tem on 


‘identical provisions 
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that the views expressed in different 
cases have not been uniform. So far 
as the said High Court is concerned 
the point was settled ty a decision of 
the Full Bench in Mahanth Sukkdeo 
Ses v. Kashi Prasad Tewari; Shridto 
Misra v. Ramsewak Singh, (1958) ILR 
37 Pat 918 = (AIR. 1953 Pat 630) (+B). 
The main questions before the Full 
Bench were whether on the vesting 
of an estate which was mortgagec at 
the material time the bakasht lands 
therein which are deemed to be s=2ttl- 
ed with the ex-proprietor in khas pos- 
session would form substituted secu- 
rity for the purpose of the mortgage, 
and whether a co-sharer proprietor not 
in actual possession of such lands had 
any claim thereto on the basis oi his 
constructive possession. The High 
Court answered both the above in the 
affirmative. 


6. One of the cases in which 
this Court had to interpret S. 6 of 
the Act was that of Surajnath Ahir v. 
Prithinath Singh, (1963) 3 SCR 290= 
(AIR 1963 SC 454). There the cues- 
tion which engaged tke attentior of 
this Court was whether the appeLants 
who had originally gcne into pcsses- 
sion on the strength of a mortgage 
lost their right to cortinue in posses- 
sion even if they claimed to be tres- 
passers after the redemption of their 
mortgage by reason of the estate 
vesting in the State on the passing of 
the Act. Although the case is not 
directly in point, it kears 
of law which 
have to be applied to the facts o€ the 
case before us. The facts in that case 
were that the appellants had entered 
into possession of kasht lands oz the 
mortgagors on the str2ngth of a mort- 
gage deed. The mortzagors thereafter 
executed another mortgage with res- 
pect to their milkiat (proprietar) in- 
terest in favour of certain persons. 
The plaintiff respondents bought the 
milkiat rights together with ‘“kasht” 
lands from the mortgagors and enter- 
ed into possession of the milkiat pro- 
perty and subsequently redeemei the 
mortgage deeds in 1343. The eppel- 
lants however did noz make over pos- 
session of the lands in dispute even 
after the redemption of the mor-gage. 
It was held by this Court that the res- 
pondents could not take advantage of 
section 6 (1) (c) of the Act as no mort- 
gage subsisted on the date of vasting 
and the mere fact that the proprietor 


upon the- 
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had a subsisting title to possession 
over certain land on the date of vest- 
ing could not amount to that land be- 
ing treated as under his “khas posses- 
sion” for the purposes of the Act. 
Referring to the definition of “Khas 
possession” in S. 2 (k) of the Act as 
meaning. 

“the possession of such proprietor 
or tenure-holder by cultivating such 
land or carrying on horticultural 
operations thereon himself with his 
own steck or by his own servants or 
by hired Labour or with hired stock”. 
it was held that in order that the res- 
pondents could take advantage of the 
provision of S. 6 (1) (c) of the Act 
they had to establish a subsisting 
mortgage on the date of vesting which 
was inclusive of the land subject to 
their right of redemption. On the 
question of possession of the lands ib 
was observed: 


“On the date of vesting, the ap- 
pellants were not in possession as 
mortgagees. The mortgages had been 
redeemed in 1943. Thereafter the 
possession of the appellants was not 
as mortgagees. It may be as trespas- 
sers or in’ any other capacity. The 
land in suit, therefore, did not come 
within cl. (c) of S. 6 of the Act”. 
Rejecting the construction put on the 
expression ‘khas possession’ by the 
High Court in Brijnandan Singh v. 
Jamuna Prasad, AIR 1958 Pat 589 it 
was said: 


“The mere fact that a proprietor 
has a subsisting title to possession 
over. certain land on the date of vest- 
ing would not make tkat land under 
his ‘khas possession’ ”. 


The Full Bench decision of the Patna 
High Court came-up for consideration 
by this Court in Ram Ran Bijai Singh 
v. Behari Singh alias Bagandha 
Singh, (1964) 3 SCR 363 = (AIR 1965 
SC 524). There the appellants before 
this Court were the plaintiffs who had 
filed a suit for a declaration that a 
certain plot of land was their zeraiti 
land and that the persons impleaded as 
the defendants Ist and 2nd parties had 
no right or title thereto and for reco- 
very of possession of the said land by 
dispossessing them therefrom. It was 
argued that in view of the concurrent 
findings of the courts below that the 
lands were the Zeraiti lands of the 
plaintiffs they would not vest in the 
State because of the saving in S. 6 of 
the Act and the appellant should be 
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deemed to have been in khas posses- 
sion of the land under S. 6 (1) (c). The 
respondents contended that it was not 
a case of a mortgagee remaining in 
possession after payment of the debt 
without anything more but of tenants 
who claimed to remain in possession 
by asserting a title which was as much 
against the mortgagors as against the 
mortgagees. Reference was made in 
the course of arguments to the Full 
Bench decision in Sukhdeo Das’s case 
ILR 37 Pat 918 = (AIR 1958 Pat 630) 
(supra) and it was submitted that a 
mortgagee continuing in possession of 
the mortgaged property after payment 
of the mortgage amount must hold the 
same on behalf of the mortgagor and 
in trust for him. Counsel further reli- 
ed on certain observations in the judg- 
ment of the Full Bench in aid of his 
proposition and submitted on the basis 
thereof that even the possession of 
a trespasser who had not perfected 
his title by adverse possession for the 
requisite period of time under the 
Limitation Act should be considered 
as in khas possession of the true 
owner. Turning down this submission 
it was observed by this Court (p. 378): 
- “We consider that this equation 
of the right to possession with “khas 
possession” is not justified by princi- 
ple or authority. Besides this is also 
inconsistent with the reasoning of the 
Full Bench by which constructive pos- 
session is treated ’as within the con- 
cept of khas possession”. 
The Court went on to add that: 


“The possession of the contesting 

defendants in the present case was in 
their own right and adverse to the 
plaintiffs, even on the case with which 
the appellants themselves came to 
court.” 
Noting the statement of the plaintiffs 
in their plaint that the mortgagees had 
fulfilled their obligations and the 
obstruction to possession was put for- 
ward only by persons who claimed 
occupancy rights this Court conclud- 
ed that, in the circumstances of the 
case, it was not possible for the ap- 
pellants to contend that these tenants 
(defendants Ist and 2nd parties) were 
in possession of the property on be- 
half of the mortgagor or by virtue of 
any right through the mortgagor. 
The case is not therefore an authority 
for the proposition that a co-sharer’s 
constructive possession is to be ignor- 
.ed under S. 6 (1) (ce) of the Act. 


A.I. BR. 


T. Counsel for the appellants 
also referred us to a recent decision 
of this Court in S. P. Shah v. B. N. 
Singh, (1962) 3 SCR 908 = (AIR 1969 
SC 971) in aid of his contention that 


the true effect of S. 6 of the Act yeo 2 
“in 


to create a new right of tenancy 

favour of the person in khas posses- 
sion and consequently even if the 
plaintiff in the partition suit hada 
right to ask for demarcation of his 
Re. 0-4-0 share of the bakasht lands 
before the passing of the Land Re- 
forms Act, he could not pursue his 
claim by a prayer that he be consider- 
ed a tenant along with those who. 
were in actual khas possession. 


8. In our view the above deci- 
sion is no authority for this broad 
proposition. In that case the appel- 
lants who were mortgagees of an es- 
tate including bakasht lands and other 
lands filed a suit on their mortgage 
and tried to follow up the preliminary 
decree which was obtained before the 
Act came into force by a petition for 
passing a final decree. One of the 
questions before this Court was whe- 
ther the mortgage decree had become 
unexecutable in view of the provi- 
sions of the Act. It was held that the 
net effect of Ss. 3, 4 and 6 was that 
although on the vesting of the lands 
in the State a settlement was deemed 
to be effected with the person in khas 
possession in law, there were two dif- 
ferent transactions and the deem- 
ed settlement was in effect a sepa- 
rate transaction creating new rights. 
The Court came to the conclu- 
sion that the only remedy open to 
the decree-holders was that provided 
in Chapter IV of the Act i e a 
claim under S. 14 before the Claims 
Officer for determining the amount of 
debt legally and justly payable to each 
creditor in respect of his claim. 


9. The Court was there deal- 
ing with the rights of the mortgagee 
creditors after the Act had come into 
force. Chapter IV of the Act made 
special provisions for dealing with the 
rights of secured creditors and S. 4 (1) 
(d) expressly provided for the abate- 
ment of all suits and proceedings for 
the recovery of any money through 
proceedings which might be pending 
on the date of vesting arising out of 
securities created by mortgage or a 
charge on an estate or tenure. Here 
however we are not dealing with the 
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claims of mortgagees under Chapter 
IV. In this case we have to consider 
whether the appellants had laid a 
claim which a co-sharer could not put 
forward except by pleading ouster or 
any other independent ground. Even 
if they were in actual khas pos- 
session within the meaning of Sec- 
tion 2 (k) of the Act it must be held that 
the plaintiff who was a co-sharer was 
in constructive possession through the 
appellants as “under the law posses- 
sion of one co-sharer is posses- 
sion of all the co-sharers.” We 
see no reason to hold that the observa- 
tions of this Court to the above effect 
in P. L. Reddy v. L. L. Reddy, 1957 
SCR 196 at p. 202 = (AIR 1957 SC 
314 atp. 317)are not applicable to the 
case before us. The appellants do not 
claim to be trespassers on the pro- 
perty: neither did they claim any title 
to the lands adversely to the plaintiff- 
respondent. The deeming provision 
of S. 6 must therefore enure for the 
benefit of all who in the eye of law 
would be regarded as in actual pos- 
session. It follows that the plaintiff 
had not lost his share in the bakasht 
lands and had a right to them though 
not as tenure-holder or proprietor but 
certainly as a raiyat under the provi- 
sions of the Land Reforms Act. The 
appeal must therefore be dismissed 
with costs. 

Appeal dismissed. 


AXR 1971 SUPREME COURT 2255 
(V 58 C 478) 
(From: Bombay)* 

G. K. MITTER AND A. N. RAY, JJ. 

The State of Bombay and others, 
Appellants v. The lLasalgaon Mer- 
chants’ Co-operative Bank Ltd. and 
others, Respondents. 


Civil Appeal No. 2378 of 1966, D/- 
1-2-1971. 

Letters Patent, Clause 15 (Bom.) 
— - Ordinarily exercise of jurisdiction 
by High Court is not disturbed in 
Letters Patent appeal. Where however 
there are important questions of public 
importance or there are important 
rulings which should be taken into 
consideration Letters Patent appeal 
should be admitted. Prolongation of 
litigation is no ground for refusing 
admission. Letters Patent from Bom- 
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State of Bombay v. L. M. Co-op. Bank (Ray J.) [Prs. 1-5] S. C. 2255 


bay High Court, D - 7-4-1966, Revers- 
ed. (Para 7) 
Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 1039 (V 52)= 

(1965) 1 SCR 375, Kasturilal 

Ralia Ram Jain v. The State 

of Uttar Pradesh 8 


M/s. M. C. Bhandare, R. N. Sach- 
they and S. P. Nayar, Advocates, for 
Appellants; Mr. N. D. Karkhanis, Sr. 
Advocate, (Mr. A. G. Ratnaparkhi, 
Advocate, with him), for Respondent; 
No. 1, Mr. R. N. Sachthey, Advocate 
for Respondent: No. 7. 


The following Tudsvent of the 
Court was delivered by 


RAY, J.: This is’ an appeal by 
special leave from the judgment dated 
7 April, 1966 of the Bombay High 
Court refusing to grant certificate to 
appeal. 


2. The respondent filed a suit 
inter alia against the State of Bombay, 
the Collector of Nasik, the Mamlatdar 
of Niphad, Circle Officer of District 
Nasik and the Union of India and 


‘claimed a decree for Rs. 3181/- interest 


and costs. 

The respondent a co-opera- 
tive bank had certain transactions 
with the respondent’s firm of Prabhu- 
das Hathibhai and certain goods of the 
firm were pledged with the respon- 
dent bank. The Income-tax Officer 
Nasik issued a certificate of recovery 
under section 46 of the Income-tax 
Act, 1922 against the properties of 
the respondent firm. The Circle 
Officer attached the goods pledged 
with the respondent bank. There- 
after the Circle Officer upon pro- 


` test by the respondent bank called 


upon the bank to take delivery of the 
goods attached. The respondent bank 
found that the goods were damaged 
while in the custody of the Govern- 
ment of Bombay. The respondent 
bank alleged that the attachment was 
illegal and the State was responsible 
for loss or damage. 


4, The suit was tried by the 
Civil Judge, Nasik. A decree for 
Rs. 3455 was passed with interest and 
other reliefs. It was ordered that the 
State of Bombay shall pay Rs. 875/- 


- out of the said amount to the respon- 


dent bank. 

5. The respondent bank pre- 
ferred an appeal. The District Court 
held that the attachment was illegal 
and wrongful and held: that the res- 
pondent bank will be entitled to claim 


2256 S. C. [Pr. 1] K. A. Vish-v. State of Maharashtra (P. J. Reddy J) A.LR. g 


damages. The District Court found 
tħat the Circle Officer would be liable 
for wrongful attachmént, but the Cir- 
cle Officer was protected under > sec- 
tion 6 of the Bombay Rent Jurisdic- 
tion Act. 
the State was not liable for tort. The 
District Court dismissed the appeal 
and confirmed the decree. 

6. - The respondent bank’ pre- 
ferred an appeal. The Bombay High 
Court by judgment dated 15 and 16 
March, 1965 allowed the appeal and 
held that the attachment was illegal, 
unwarranted and unjustified because 
the Government had no priority over 
the bank in respect of dues and pass- 
ed a decree against all the defendants. 
Defendants Nos. 5, 7 and 9 were not 
liable for costs. The State of Bombay 
applied for admission of appeal under 
the Letters Patent which was reject- 
- ed by-an order dated 7 April, 1966. 
Thereafter the appellant filed a peti- 
tion for special leave to appeal which 
was granted. The present . appeal is 
against the order of the Bombay High 
Court dated 7 April, 1966 rejecting the 
Letters Patent Appeal filed by the 
State of Bombay. . 


Te Counsel on behalf of the 
respondent contended that the appeal 
by the State of Bombay would be a 
prolonged litigation. That is . not a 
ground for refusing admission of a 
Letters Patent appeal. Ordinarily, 
exercise of jurisdiction by the High 
Court is not disturbed. Where how- 
ever it appears that there are impor- 
tant questions particularly of public 
importance or where it appears that 
there are important decisions or rul- 
ings which should be taken into con- 
sideration, it would be proper to ad- 
mit such Letters Patent appeals and 
hear the same on merits. 


8. There is a decision of this 
Court in Kasturilal Ralia Ram Jain v. 
The State of Uttar Pradesh, (1965) 1 
SCR 375 = (AIR 1965 SC 1039) which 
has a very important bearing on this 
subject of liability of the State for the 
alleged cause of action.’ a 

9. It is apparent tħat tħe ap- 
peal should have been heard by the 
Bombay High Court, becatise there are 
important questions of public import- 
ance and of law. - 

10. 
Towed. The order of the High Court 
rejecting the admission of the Letters 
Patent appeal is set. aside. The High 


The District Court held that . 


The appeal is therefore al- 


Court will admit the appeal and hear 
the same as expeditiously as possible 
in view of the fact that this is an old 
litigation. Costs of this appeal are 
left to be dealt with by the High Court 
at the time of.disposal of the appeal 
to be heard. i ` 


Appeal allowed. 


AIR 1971 SUPREME COURT 2256 
, (V 58 C 479) 


(From: Bombay) 


S. M.: SIKRI, C. J., P. JAGANMOHAN 
REDDY AND I: D. DUA, JJ. 


Kanu Ambu. Vish, Appellant v. 
The State of Maharashtra, Respondent. 


Criminal Appeal No. 137 of 1968,- 
D/- 1-2-1971. ` 

(A) Evidence Act (1872), S. 145— 
Statement in Panchnama can be used 
in evidence only for contradicting wit- 
ness whose statement is contained in 
Panchanama. But for so contradict- 
ing him, his attention must, before the 
writing can be so used be called to 
parts sought to be used for contradict- 
ing him. (Para 10) 

(B) Evidence Act. (1872), S. 145 — 
Where witness is confronted by his 
previous statement and is given op- 
portunity to explain, that part of state- 
ment which is put to him does not 
constitute substantive evidence. © > 
. (Para 10) 

(C) Criminal P. C. {1898), S. 417— 
In reversing an order of acquittal on 
review of evidence High Court should 
consider all matters on record includ- 
ing Trial Court’s reasons for acquittal 
and particularly aspects favourable to 
accused and should not act on con- 
jectures or inferences not arising on 
evidence. (Para 15) 

The following Judgment of the 
Court was delivered by l 


P. JAGANMOHAN REDDY, J.. 
This appeal is by Special Leave against 
the Judgment of the Bombay High 
Court which reversed the order of 
acquittal of the Appellant passed by 
the Special Judge, Thana and convict- 
ed him of an offence under Sec. 161 
I. P. C. as also under Sec, 5 (1) (d) read 
with Sec. 5 (2) of the Prevention of 
Corruption Act for demanding and ac- 
oe illegal gratification of Rupees 
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2. ° The Complainant Bommayya 
Bondayya Dhanpilley, P. W. 1 was 
running a Hotel at Bhiwandi,. where 
he would prepare and serve customers 
meals and tea for which a Hotel licence 
was obtained by him under the Pubie 
Entertainment .Rules made under tne 
Bombay Police Act. The licence was 


current for the year January 1, 1955 - 


to December 31, 1965. According to 
P. W. 1 he entered into an agreement 
with his friend one Sidhu Korza 
Shetty P. W. 10 on the 18th January, 
1965 Ex. 9 under which P. W. 10 
agreed to take the hotal on rent for 
11 months from 11-1-65 at Rs. 10)/- 
per month and to pay an advance of 
Rs. 1,000/-. It also appears that uncer 
Rule 5 of the . Public ` Entertainment 
Rules a licence granted under Rule 3 
was not transferable but was for the 
benefit only of the person to whom it 
was granted, so that even on-the deeth 
of such person, it was deemed to have 
been revoked at once. Further uncer 
Rule 8 no person keeping a place of 
public entertainment shall be absent 


without the previous permission of the - 
District Magistrate and no such per- 


son shail at any time permit any 
other person ‘to act ‘for him in fhe 
management of such place without the 
like. permission similarly endorsed. 


3. The case of the prosecution 
is that on 17-1-65 the Appellant whọ 
in the beginning of 1965 was working 
as Head Constable at Bhiwandi Police 


Station visited the Complainant’s Hctel - 


at about 6° p.m.. where he found ~he 
Complainant at the Galla and Shetty 
standing by -his side. The Appellant 
enquired whether Shetty’s name was 
shown in the licence. The complain- 
ant then told the Appellant: that Shet- 
ty was his friend so that he helps Fim 
in the Hotel affairs. The Appellant 
however, was not satisfied with this 
explanation and told the Complainant 
that he would file a case because 
Shetty was working as a Manager at 
the Galla though his name was aot 
shown in the licence. It. is further 
the case of the prosecution that after 
some discussion the Appellant said 
that if he would pay Rs. 30/- >er 
month until the name of Shetty was 
entered in the licence, he would be 
satisfied. The Complainant pleaded 
that his business was not such as to 
permit him to pay the amount de- 
manded. On hearing this the Appel- 
lant went away. The next day P. VJ. 1 
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and P. W. 10 had gene to the Mamlat- 
dar’s office, gave an application for~ 
Sugar and were returning when the 
Appellant met them. He called the 
Complainant and informed him that 
he had filed a case against him and 
that he the Complainant should de- 
posit Rs. 5/~ as security for his ap- 
pearance. -Though at.first the com- 
plainant pleaded that he had no money 
he, however, paid this amount and. 
obtained a receipt in the name of 
Shetty. On 6-2-65 at about 4 p.m. 
P. W. 1 met the Appellant at Kalyan 
Naka when he was toid by the Ap- 
pellant that another case would be 
filed against him and his licence would 
be cancelled. P. W. 1 said - that he 
was a poor man and could not pay so 
much but the Appellant insisted that 
Rs. 30/- should be paid. However the 
demand wes reduced to Rs. 25/- p.m. 
which P. W. 1 promised to pay the 
next day. When ‘the Appellant en- 
quired when he should come to collect 
the money P. W. 1 replied that he 
should come on the 8th either in the 
morning or-in the evening and the 
amount would be paid to him in the 
shop, after which they parted. P. W. 1 
thereafter: decided to inform the Anti- 
corruption authorities at Thana; so he 
came by Bus on ’7-2-65 . and narrated 
the incident to the Anti-corruption 
Officer who recorded his First- Infor- - 
mation Report as per Ex. 10. The 
Complainant P. W. 1 was asked to 
come the next morning anc after he 
had eome there as directed at 8 a.m. 
the Complainant- narrated to the two 
Panchas, Earishchandra Katkar P. W. 
3 and Pralhad Vishnu Patil P..W. 5 
about ‘the incident. ' He was. then 
searched after which he produced 2 


‘notes of Rs. 10/-.and on2 note of Rs. 5/- 


before them, and a dernonstration was 
given under ultra violet light before 
the anthracene powder was smeared 
and after. It appears that this anthra- 
cene powder glows a bluish colour 
under an ultra violet light. A Panch- 
nama was prepared of what trans- 
pired. All the members of the raid- 
ing party washed their hands. After 
telling the Complainant that if the 
Appellant demanded the. amount, it 
should be given and if he accepted 
the amount the Complainant’ was to 
inform the Anti-Corruption Officers 
in respect of this, the raiding party 
went to Bhiwandi. On reaching Bhi- 
wandi the Complainant along with the 
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two Panchas, P. W. 3 and® P. W: 5 
went ahead and sat in his Hotel, while 
the sther members of the raiding party 
went inside the house of a relative of 
the Complainant. It is alleged that 
the Complainant and the two Panchas 
sat in the Hotel from 10 am. till 
5 pim. when the Appellant came to 
the Hotel, and sat there. The Appel- 
lant then asked the complainant if he 
had given the application for getting the 
name of P.W.10 added inthe licence 
to which the Complainant replied 
that he had. The Appellant then told the 
Complainant that he would ‘be getting 
the application and said that when 
there is work for getting a licence people 


approach him and when the licence is 


given nobody cares or approaches the 
Police Officers. On his demanding 
the bribe of Rs. 25/- the Complainant 
teok the notes and wanted to give to 
Appellant but the Appellant put for- 
ward an envelope which he was hold- 
ing and told: the complainant that he 
should put the amount in it. Accord- 
ingly the Complainant put inside 
Rs. 25/- through the mouth of the 
envelope which was opened by the 
Appellant but it appears that the up- 
per portion of the notes were getting 
out so the Appellant who was holding 
the envelope in his right hand tapped 
them inside the envelope with his left 
hand, after which he kept the enve- 
lope on the table, took out his uniform 
cap with ‘the left hand and put it c 
the envelope. It is claimed by P. W. 3 
and P. W. 5 that they had seen every- 
thing that had transpired between the 
Appellant and the Complainant. Im- 
mediately after the Appellant kept his 
cap on-the envelope the Complainant 
went out and called the Anti-corrup- 
tion Officers informing them that the 
Appellant had demanded the money 
and he had paid the amount to him. 
The members of the raiding party led 
by P. S. I, Parab P. W. 12 then came 
` there and it is said that the hands of 
the Appellant were examined under 
the ultra violet light when a thin line 
of white powder was seen on the 
three fore-fingers of the left hand of 
the Appellant. When the envelope 
was searched it contained Rs. -25/-, 
«wo ten Rupee Notes and one of Five 
Rupee note, which when examined 
showed anthracene powder. The enve- 
lope was examined and it also show- 
ed evidence of anthracene powder but 
when the cap of the Appellant was 
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examined no powder was found on it. 
The Complainant P. W. 1’s hands were 
also examined and it was found that 
there was powder on his right hand 
and also on his hip pocket. Pancha- 
namas were drawn up in respect of 
these matters and other formalities 
completed such as the taking of the 
statements from Bhondu Bhiku Aire 
P. W. 11 who was present there and 
who was asked to writeitin his own 
hand which he did. Supplementary 
statements also were taken from P. W. 1 
and P. W. 5 by about 7.15 p.m. while 
other statements . were completed 
round about 9.30 p.m. after which the 
members of the raiding party return- 
ed to Thana and there found that the 
bottle containing the Anthracene 
powder with the seal was in tact. The 
statement of Panch Katkar P. W. 3 
was recorded that night while that of 
Panch Patil P. W. 5 was recorded the 
next day and of the Head Constable 
Tukaram Jangam and the Clerk, Lax- 
man Rokade on 15-2-65. 


4. The Appellant denied. the 


‘story of the prosecution and according 


to him he was falsly implicated by the 
Complainant P..W. 1 and P. W. 5 and 
their common friend Shiddu Korga 
Shetty and Pappa Shetty all of whom 
have enmity with him. The Appel- 
lant’s version is that on 17-1-65 while 
he was patrolling in Section 1 from 
4 p.m. to 8 p.m. he went to P. W. 1’s 
Hotel to check up. At that time he 
found Shetty P. W. 10 at Galla but. 
P. W. 1 was absent. When Appellant 
asked and obtained from Shetty the 
licence with a view to verifying whe- 
ther Shetty’s name was there in the 
licence he found that Shetty’s name 
was not written in it as the Manager 
of the Hotel. The Appellant asked 
Shetty to accompany him to the Police 
Station as a case has to be filed against 
him but Shetty said that as there was 
none else to manage the Hotel he 
would come next morning. A note to 
this effect was made by the Appel- 
lant in his diary. On the next day 
i.e. 18-1-65 at 2 P. M. Shetty came to the 
Police Station, the Appellant prepar- 
ed the Report, as per Ex. 39 and he 
produced Shetty before the. Thana 
Amaldar Tukaram Jangam P. W. 9 
who took Rs. 5/- as security for She~ 
tty’s presence at the Police Station 
for which a receipt Ex. 41 was also 
issued in the name of Shetty. Orders 
were also given to the Appellant as 
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per Ex. 39A by the Thana Amaldar, 
who required him to fill a form which 
was complied with on she same day. 
The Appellant has further stated that 
on 8-2-65 roundabout 4.30 and 4.45 
p.m. when the Appellant came to the 
Hotel of the Complainant who was at 
the Galla asked him in Marathi to 
come in whereupon the Appellant went 
in, and was then redauested to take tea 
but the Appellant refused and told 
him that he wanted water. He placed 
the envelope Ex. 11 which contaired 
some arrest warrants and other offi- 
cial papers on the table and kept nis 
cap over it and came out to wash his 
face. When he was washing his face 
he saw constable Aire, who told him 
that he wanted to take tea and went 
in and sat on the ‘chair. The Appel- 
lant also went and sat on the chair by 
his side.. In the meantime the Com- 
plainant went outside and P. S. I. 
Parab and 2 Panchas and other mem- 
bers of the raiding perty came in. 
Parab caught hold of the Appellant by 
his hand and told him that he has 
accepted the money and would see xis 
hands. Parab then saw the hands of 
the Appellant under ultra violet light 
but there was no powder on his hands 
and fingers nor was there any pow- 
der on his clothes or on any part of 
his body. Parab searched the Appel- 
Tant but no bribe amount was found 
on him, he then said that the br-be 
amount is in the envelope but the Ap- 
pellant said that he ‘knew -nothing 
about it. He was then asked to sit 
outside the Hotel when Parab star-ed 
preparing the Panchnama inside the 
Hotel. Statement of the Appellant 
was then recorded and a copy of the 
Panchnama was given to him at 9pm. 
The Appellant also says that the stéte- 
ment of Aire was not recorded by 
Parab in the Appellant’s presence. 
However, he took Aire with him. Ac- 
cording to the Appellant one Warran 
Kashinath had given an  applicat.on 
against Papa Shetty and when “he 
Appellant was investigating, he was 
asked by Complainant P. W. 1 end 


Sidhu Korga Shetty P. W. 10 to give ` 


a report in favour of Papa Shetty but 
he told them that he would write he 
true facts. After making enquiry “he 
appellant gave report against Papa 
Shetty as per Ex. 51. In view of this 
Report both P. W. 1 ard P. W. 10 
were against him. Because of this 
also he had filed a case against Shetty 


i 
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P. W. 10 and so they became inimical 
to him and have concocted a false case 
against him through’ Anti-corruption 
Department. It is further alleged that 
the Complainant took ‘advantage of 
the Appellant going outi to wash his 
face outside the hotel, ‘trapped and 
planted the currency notes. in the 
envelope. 


5. The Special Judge held that 
the story told by the.Complainant was 
not established that while one of the` 
Panchas P. W. 3 said there was no 
powder on the Appellant’s hands, the 
other Panch. P. W. 5 could not be 
relied upon and that there was no evi- 
dence of anthracene powder’ on the 


‘cap of the Appellant which he re- 


moved by his left hand with which 
he is said to have tapped the pro- 
truding notes inside the envelope. 
After considering these and other 
matters alleged against the Appellant 
in detail he was of the view that pro- 
secution had not established that the 
Appellant demanded Rs. 25/- or ac- 
cepted it and consequently acquitted 
him. Against this ‘acquittal the State 
appealed to the High Court which as 
we have stated earlier reversed and set 
aside the order of the Special Judge 
and sentenced him to Rigorous Impri- 
sonment for one year and a fine of 
Rs. 200/- and in default a further term 
of rigorous imprisonment for 3 months. 


-The High Court in its judgment while 


recognising that Panch Harishchandra 
P. W. 3 has not supported the case of 
the prosecution thought that the Ses- 
sions Judge did not give a finding as 
to which of the two Panchas has to be 
believed in the light of - the Panch- 
nama, relied on the conversation 
which is alleged to have taken place 
between Appellant and’ Complainant 
on 6th February and also on the evi- 
dence of Panch Patil, Police Constable © 
Aire and the Examination-in-chief of 
Panch Harishchandra that anthracene 
powder was found on the hands of the 
Appellant. 


6. The learned Advocate for 
the Appellant submits that the High 
Court was in error in holding that the 
thin line said to have been found on 
Appellant’s left hand fingers was a 
line of anthracene because none of the 
witnesses who deposed before the Spe- 
cial Judge ever said that there was a- 
glow of blue light or even a glow of 
light. He further submits that no 
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proper consideration was given to 
another important fact namely that 
according to the Complainant the Ap- 
pellant had removed his cap with. the 
left hand with which he had tapped 
the protruding notes: inside the enve- 
lope which hand is supposed to have 
had a thin streak of anthracene pow- 
der. The learned Advocate therefore 
contends that if the streak of thin 
powder on the’ fingers. was anthracene 
powder then when the Appellant re- 
moved the cap and placed it on the 
envelope in which the bribe money 
_was kept then the cap would have 
shown evidence of anthracene powder 
on it. The Parichnama Ex. 24 as well 


as the evidence of P. S. I.'Parab clear-~, 


ly shows that though the cap was exa- 
mined no anthracene powder was 
noticed. Apart from these 2 infirmi- 
ties in the evidence of the Complain- 
ant.P. W. 1 and the other witnesses 
bristles with contradiction and ought 
not to be relied upon: to convict the 
Appellant. Even on the probabilities 
of the case the learned Advocate sub- 
mits that there was no reason for.the 
Complainant to agree to pay a bribe 
or for the Appellant to demand 2 
bribe because according to the case of 
the prosecution the Appellant had on 
the 17th January 1965 itself when he 
found that Shetty P. W. 10 did not 
have permission to manage the Hotel 
endorsed on the licence filed a com- 
plaint against him and on the 18th 
he had even made him deposit Rs. 5/- 
as security for his appearance. The 
meeting said to have taken place on 
6-2-65 between the Appellant and the 
Complainant at which he is alleged to 
have demanded a bribe is also im- 
probable because by that time namely 
on 1-2-65 itself P. W. 1 had filed: an 
application along with Challan, for per- 
mission for entering „the name of 


- Shetty in the licence “as the Manager 


of his Hotel. In these circumstances 
the learned. Advocate says that there 
was no occasion for demanding Rupees 
30/- per month as bribe or for the Com- 
plainant to agree to pay him Rs. 25/- 


pm. At the most the Appellant could ¢ 


only favour the _Complainant by giv- 
ing a favourable report in which case 
the complainant would get the per- 
mission to allow P. W. 10 to act asa 


Manager endorsed on the licence 
which is all that was required to con- 
form to the Rules. If so it is difficult 
to understand how anyone could ask 
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for a monthly remuneration or would 
have’ accepted to pay it. It would be 
possible to comprehend a lumpsum 
bribe being asked. in a situation of 
that nature. The Appellant’s version, 
it is submitted is more probable and 
that the Complainant along with his - 
friend had concocted a case against 
him because of enmity with him. 


T. The learned Advocate for 
the Respondents on the other hand 
says that the approach of the Ses- 
sions Judge was erroneous as he has not 
taken inte consideration the evidence 
of the Complainant, P. S. I. Parab and 
Aire and has merely taken into ac- 
count what was stated by the Panch 
witnesses to disbelieve the prosecu- 
tion case. Secondly he contends that 
the thin streak of powder was anth- 
racene powder as according to him the 
witnesses had spoken to having seen 
a white line which could only be seen 
in ultra violet light, if it was anth- 
racene powder and not any. other. 
Thirdly the Appellant’s case itself 
shows that the prosecution version is 
probable and in fact is established 
because the Appellant says that when 
he went~to: wash his face he saw Aire 
coming in but no question was asked 
about the Appellant washing his face: 
On the other hand Aire says when he 
went. in he saw Appellant sitting in 
the Hotel on a chair and he went and 
sat by his side in a chair. The learn- 
ed Advocate therefore submits that 
the High Court was justified on the 
evidence in disagreeing with the con- 
clusion arrived at by the Sessions 


_ Judge who acquitted the Appellant: 


8. It appears to us that one 
important and salient piece of evidence 
has not been given due weight nor 
even considered by the High Court 
namely that according to the evidence 
of the Complainant P. W. 1 the Ap- 
pellant had taken off his cap by the 
very same hand with which he had 
tapped the notes namely -by the left 
hand which is said to have contained 
a thin line of anthracene on the finger 
tips. If so it is impossible not to 
detect anthracerie on the cap. There is 
no way in which you could hold the 
cap with the left hand without any of 
the fingers of that hand coming into 
contact with the cap. The Appellant 
is entitled to complain that this very 
relevant and crucial evidence would 
have taken note of in considering his 
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defence. We think there is force in 
this contention. While the High Court 
did refer to the fact that the presence 
of anthracene powder was not noticed 
either on the cap or on any other part 
of the envelope it says that that is a 
circumstance which supports the Cem- 
plainant but while.saying so it mere- 
ly examines the implication of. the 
finding that no. anthracene powder was 
noticed on the envelope Ex. 11 except 
at the opening, and coes not any- 
where consider the 
anthracene powder not being found on 


the cap which was a circumstance in . 


favour of the Appellart. In fact in 
the Panchnama Ex. 24 it is recorded 


that the Appellant had denied ever: at . 


- that very stage when asked to produce 
the amount of bribe that he aad 
accepted the money. I: is pointed out 
that while the Panchnama says that 
the ‘shining of the nota and of en- 
velope was faint blue, none of the 
witnesses in their deposition say hat 
there was a glow or a shining blue. It 
is stated in the Panchnama that the 
Complainant put one fclded ten Rupee 
note in the envelope with his r.ght 
hand and when a little portion of the 
fold of the note could be seen outside, 
the Havaldar pushed it inside with his 
left hand, kept the envelope on- the 
table and placed the cap on his Lead 
with his right hand over the envelope. 
The Complainant P. W. 1 however 
says in his deposition in the Cross- 
examination that the Appellant zook 
out his cap with his left hand and 
placed it on the envelope which he had 
placed on the table. There is there- 


fore an indication that when no pow- . 


der was discovered on the cap in the 
Panchnama a statement that the Ap- 
pellant had placed his. cap -on the 
envelope with his righ; hand has been 
made. It may also be noticed that 
Panchnama speaks onl: of one note of 
Rs. 10/- being put in tne envelope and 
no other notes, while the case of the 
prosecution is that ‘thare were two 
notes of Rs. 10/- and one of Rs. 5/- 
that were placed by the complainant 
` in the envelope. Some of these szate- 
ments in the. Panchnama which con- 
tradict the evidence of the Panch wit- 
nesses and the complainant were not 
put to them as such no notice can be 
taken of these contradictions. - 


229; The evidence of the Panch 
P. W. 3 is that he went to the Hotel 
along with the other Panch P. W..5 and 


significance of | 
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both of them were simply sitting in 
the Hotel during all that period name- 
ly from 10 am. to 5 p.m. He further 
said that when the Apdellant came he 
was wearing a uniform cap and was 
having a cover Ex. 11 in his hands. 
There were papers in this envelope 
The Appellant kept it on the table 
when he sat in the Hotel. .The wit- 
ness was sitting in the Hctel so also 
the other Panch till zhe end. Parab 
opened the cover Ex. 11 in his pre- 
sence and asked him to open the enve- 
lope and when. he did so he found 
Rs. 25/- inside the envelope and two 
warrants. He further says that Parab 
showed their hands in ultra violet 
light and there was no powder on their 
hands. Parab also showed his hands 
in ultra violet light and nothing was 
found. The hands of the Appellant 
were also seen under ultra violet light 
and there was nothing found even on 
them though witness says that there 
was powder found on tke warrants 
Annexures 2 and 2A and also on Ex. 11. 
In cross-examination he admits that 
one other Constable was sitting by the 
side of the Appellant when Parab 
came. The Appellart was washing 
his face outside the Hotel when Parab 
came. At that time Appellant was 
neither wearing acap nor he had enve- 
lope in his hand. .Wh=n the Appellant 
was washing his face outside the Hotel 
the Complainant was inside the Hotel. 
The Complainant went to call Parab. 
He and the other Panch were both on 
the road when the Appellant was 
washing his face outside the Hotel. It 
was suggested to him that he came on 
the road from the room of Lingaya 
which suggestion ‘he denied. It may 
be noted that this witness did not sup- 
port the prosecution zase even in the 
Examination-in-chief and yet no at- 
tempt was made by the prosecution 
for permission to cross-examine him. 


10. The other Panch P. W. 5 
does not know on what power the 
lamp under which the hands were 
seen for anthracene powder was work- | 
ing but is certain that it was not with 
electric current. He says that it is 
not correct, that bluish colour would 
be noticed if hand is brought close to 
that light. The powdər was white, but 
prior to this he had no occasion to 
see hands under that light, though it 
is the case of the prosecution that on 
the 8th January before they set out ` 
for Bhiwandi, at Thana both Panchas 
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were shown their hands under the 
light before and after the anthracene 
powder was dubbed on their hands 
and that the same glowed and gave a 
bluish light when anthracene powder 


was put on them. The witness at first 
stated that the Appellant did not ask 
the Complainant if he had sent the 
Hotel licence, though when confront- 
ed with the statement in the Panch- 
nama he sought to resile from the 
original statement. If as a matter of 
fact the two Panchas and the Com- 
plainant were sitting in the hotel from 
10 am. to 5 p.m. notice will certainly 
be taken of them by all those present 
in the Hotel which is comparatively 
a small one. Nor is it comprehen- 
sible that the Appellant would con- 
verse in this small area, with the Com- 
plainant when two persons 
either side was watching him as in- 
deed according to one of them P. W. 5 
the Appellant was looking at them all 
the time. The High Court thought 
that the learned Special Judge had 
compared the evidence of the two 
Panch witnesses but did not say whe- 
ther Panch Harishchandra (P. W. 3) 
is a witness of truth or Panch Patil. 
` This conclusion cannot be justified on 
the assumption implicit in the obser- 
vation that “when the contents of such 
a document (the Panchnama) are pro- 
ved and the evidence of Panch Harish- 
chandra has gone counter to that docu- 
ment it was necessary for the learn- 
ed Judge to consider in the first in- 
stance whether Harishchandra is a 
witness of truth or Panch Patil is a 
witness of truth’. It may be pointed 
out that any statement made in the 
Panchnama cannot be used in evi- 
dence except for the purposes of con- 
tradicting the witness whose statement 
is contained in Panchnama but if it is 
intended to contradict him by the writ- 
ing his attention must before the writ- 
ing can be proved, be called to those 
parts of it which are to be used for 
contradicting him. This is what is 
required under Section 145 of the 
Evidence Act but, even where a wit- 
ness is confronted by his previous 
statement and given an opportunity to 
explain, that part of the statement that 
is put to him does not constitute sub- 
stantive evidence. We think the High 
Court was not justified in its comment 
on the appreciation of the evidence of 
these witnesses by the learned Special 
Judge even though it observed.that 
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-fats fluoresce on fingers 
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the better course would have been to 
seek permission to cross-examine 
Panch Harishchandra. ; 


11. Then there is the evidence 
of Aire who admittedly came to the 
Hotel later and whose statement also 
was recorded, not on that day but the 
next day. It was suggested to him 
that Parab threatened him that unless 
he gave a statement as per his instru- 
ctions he would also involve him in 


the case, which suggestion however 
was denied. 
12. Sub-Inspector Parab who 


was conducting investigation says that 
the colour of the powder used in this 
case was whitish in colour, the fluores- 
cein of the powder was light bluish. 
He also says natural oils and fats 
fluoresce in fingers and look whitish 
under violet light. It may also be 
noted that the witness says he does 
not remember whether all the.lights 
were switched off when the hands of 
the Appellant were examined under it. 
One of the Panch -witness P. W. 5 
says that they created darkness by 
their own shadow, which implies that 
the lights were not switched off. On 
this aspect the comment of the learn- 
ed Advocate for the Appellant was 
that without darkness anthracene pow- 
der cannot be seen under the ultra 
violet rays. We had already referred 
to Parah’s statement that he does not 
remember whether he had switched 
off the lights. He also says that ul- 
tra violet lamp worked on electricity 
is more powerful than the one which 
In these circumstances the 
Special Judge was not unjustified in 
his conclusion that it is doubtful whe- 
ther there was a thin line on the three 
fingers indicating anthracene powder or 
that it was difficult to believe Panch 
Patil and the informant that with 
these fingers the Appellant put the 
notes inside the envelope Ex. 11. This 
conclusion of the. Special Judge is 
further reinforced firstly by the evi- 
dence of Parab that natural oil and 
and look 
whitish under ultra violet lights: so 
that if a white line was seen it does 
not necessarily imply that it was 
anthracene powder marks, secondly 
by the omission to find any traces of 
anthracene on the cap which as we 
have said, must necessarily be found 
if it was removed by the hand which 
had on its fingers anthracene powder. 
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In any case according to Parab when 
the hands were being inspected he 
knew where the amount was kept, 


that he knew that it was kept 
in the envelope but says he had 
not taken charge cf the. enve- 


lope as soon as he entered the Hotel 
or before he examined the hands of 
‘the Appellant. This statement would 
be consistent with the case of the pro- 
secution as well as the defence because 
any prior knowledge o? the notes be- 
ing in the envelope could only ccme 
to him from the complainant. 


13. The evidence of. Aire was 
not relied on by the Special: Judge on 
the ground that contrary to the pro- 
visions of Section 162 instead of his 
statement being recorded by Parak he 
was made to write it out in his own 
hand so that he may not at any time 
thereafter resile from it. The Eigh 
Court however, did not consider this 
aspect and though it accepted the avi- 
dence of Aire in respect of his state- 
ment that anthracene was found on 
the fingers of the Appellant it reject- 
ed his evidence relating to the move- 
ments of the Appellant on 4th Febru- 
ary between 4 to 8 p.m. which made 
the statement of the complainant that 
he had met the Appellant on that day 
at 4 p.m. as unreliable. The Special 
Judge came to the conclusion that the 
evidence of Aire on this. aspect was 
reliable and’ believed the story ° that 
he and the Appellant were together 
on that day as such the Complainant 
could not have met the Appel-_ant. 
There were also many infirmities in 
the story of the Compleinant about the 
conversation he is said to have had 
with the Appellant anc the Appellant’s 
demanding a bribe all of which were 
adverted to in great detail but nave 
not been taken into consideration by 
the High Court. It appears to us that 
the story of the Complainant in some 
of the important aspects is not cre- 
dible. The fact that the receipt for 
Rs. 5/- as security for appearance was 
given to Shetty and is in his name 
lends weight to the Appellants ver- 
sion that on the 17th January he had 
not met the Complainant but had only 
met Shetty on the Galla. If the Com- 
plainant was on the Galla as stated by 
him there wasnooccasion forthe Ap- 
pellant to lodge a complaint agains: him 
‘merely because Shetty was standing 
near the Complainant. Again after 
the complainant had applied for per- 
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mission on the ist February 1965 there 
was no occasion for the Appel- 
lant to come to the Complainant 
on the 6th February end threaten to 
prosecute him that toc after he ascer- 
tained that the application for permis- 
sion had been given, nor is the ver- 
sion that the Appellant demanded 
monthly remuneration believable. We 
cannot accept the cantention of the 
learned Advocate for zhe Respondent 
that there is nothing incongruous in 
the Appellant demanding the amount 
because it would take some time before- 
permission could be given and in the 
meanwhile the Complainant would be 
contravening the Rules. The simple 
answer to it is that the Complainant 
could easily have said that he will not 
permit Shetty to act as Manager till 
then. It was in the pcwer of the Com- 
plainant to make the necessary adjust- 
ments with Shetty rether than plead 
poverty or agree to pay the bribe. 
There is nothing in the evidence to 
show that either the Complainant or 
Shetty showed the agreement of the 
18th to the Appellant at any time, 
because for one thing on the 17th 
there was no agreement executed by 
the parties and for another no occasion 
arose subsequent to that date to show 
the Agreement. The High Court no 
doubt while accepting the case of the 
Appellant that Shetty was in-charge 
of the cash counter and was conduct- 
ing the business on the 17th January 
1965 none-the-less inferred that the 
Complainant must have also been 
there. It observed: “The accused 
denies the presence of the Complain- 
ant. As the complainant had admitt- 
ed in the evidence before the Court 
that possession was delivered on Janu- 
ary 11, 1965, we have no doubt that 
Shetty must be at the counter but it 
is not impossible that the complainant 
would also be present. Both of them 
knew that a person has no right to sit 
at the counter and usually must be in- 
charge of the shop'only when his name 
appears in the licence, They had ap- 
plied to the Collector on January 18, 
1965 and were awaiting the disposal 
of their application. It is therefore 
more natural that the Complainant 
would be formally present in the tea 
stall so that in case the presence of 
S. K. Shetty is challenged the Com- 
plainant would still ve there to wrig- 
gle out of the situation. The Appel- 
lant admits having paid a. visit to the 
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tea stall in the evening of January 17 
and further alleges that he actually 
filed a eriminal prosecution”. 

14, Now it may be mentioned 
that the learned Judges came to con- 
clusion that the Complainant was pre- 
sent at the counter on the 17th Janu- 


ary on a wrong premise namely that. 


the application for permission was 
made on the 18th January while ` in 
fact it was not made till the -1st 
February. Again they hold that though 


it is not possible to explain how the > 


entry regarding the application for 
sugar quota dated the 13th January 
was made on the 19th January in the 
Mamlatdar’s office, they are satisfied 
in spite of this discrepancy that both 
the complainant and Shetty were pre- 
sent in the Mamlatdar’s office and 
conclude that the.association of the 
Complainant at every stage until legal 
transfer of the name, therefore, must 
be inevitable. 

15. On a consideration of the 


evidence, we think that the reversal 


of the order of acquittal. by the High 
Court was not warranted. Though the 
High Court has power on a review of 
the evidence to reverse the order of 
acquittal, yet in doing so it should not 
only consider all matters on record 
including the reasons given: by the 


Trial Court in respect of the -order of 


acquittal, but should particularly con- 
sider those aspects which are in favour 
of the accused and: ought not also to 
act on conjectures or surmises nor 
on inferences which do’ not ‘arise cn 
the evidence in the case.. In the view 
we have taken, the Appeal is allowed, 
the judgment of the High Court revers- 
ed and the Appellant acquitted. The 


Appellant being on bail, his bail bond, 


is cancelled. 
; Appeal alowed. 
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(From. Mysoré: .(1969) 18 Law. Rep. 
"259 


_G. K. MITTER AND 

A. N. RAY, JJ. 
Dr. G. Marulasiddaiah; Appellant 
v. Dr. T. G. . Siddapparadhya and 

others, Respondents. ; 
` Civil Appeal No. 2241 of 1970, D/- 

1-2-1971.- 

(A) Education — Mysore Univer- 
sity Staff (Appointment) Supple- 
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` quashing his 
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mentary Rules (1967) Rule 5 — 
Length of' teaching experience is- 
to be regarded as one of the impor- 
tant factors but not the only ` deter- 
mining factor by the Board of Ap- 
pointments. (1969) 18 Law : Rep 259 
(Mys), Reversed. (Para 7) 

(B) -Education — Mysore Univer- 


sity Staff (Appointment) Supple- 
mentary ` Rules (1967) Rule 5 — 
When the rule is substantially 


complied with, failure to record ex- 
pressly reasons for disregarding grea- 
ter length of service of a candidate 
does not vitiate the appointment of 
the other candidate per se. (1969) 18 


Law Rep 259 (Mys), Reversed. 


(Para 11) 
Cases Referred: Chronological Paras 
(1964) 1 All ER 149 = (1964) 2 
QB 303, Brayhead Ltd. v. 
Berkshire County Council 11 
(1963) 3 All ER 817 = 107 SJ ` 
790, Iveagh (Earl) v. Minister 
of Housing . 11 
Mr. M. G. Setalvad, Sr. Advocate, 
(Mr. R. V: Pillai, Advocate, with him), 
for Appellant; Mr. -B. R. L. Iyengar 
Sr. Advocate, (Mr. A. G. Ratnaparkhi, 
ea with him), for Respondent 
o. 1. 
The following Judgment of the 
Court was delivered by 
: MITTER, J: In this -appeal by 
special leave the appellant challenges 
the decision of the Mysore High Court 
appointment as a Uni- 
versity Grants professor in Sanskrit 
by the Board of Appointments on the 
sole ground of non-compliance with 
Rule 5 of the Supplementary Rules 
promulgated under the Mysore Uni- 
versity. Act, 1956. That rule provides: 
“The Board of Appointments shall 
give in writing the reasons for the 
selection of any candidate and also the 
basis on which the selection has been 


. made and always give in writing the 


reasons for overlooking the claims of 
those who are seniors (i.e. total service 
as teacher) and/or have higher quali- 
fications.” 

2. The facts are as follows: 
The appellant..and the main contest~ 
ing respondent have the same acade- 
mic qualifications. The appellant. join- 
ed the university as a lecturer in 1945 
and he was appointed a temporary 
Reader in Sanskrit under the Univer- 
sity Grants Commission Scheme which 
was’ distinct from. other Univer- 
sity appointments. He was appoint- 
ed a permanent Reader inthe Uni- 
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versity under the said Scheme in 
April 1960. 
joined the University as a lecturer in 
1938 i.e.. seven years be“ore the appel- 
lant. He was appointed a Reader under 
the University Grants Scheme in J anu- 
ary 1961 i.e. several months after she 
appellant. In December 1965 the ap- 
pellant was placed as the Head of zhe 
Department of. Sanskrit. It- appears 
that in 1967 an appointment. had to be 
made as Professor:in’ the University 
Grants ‘Scheme, the top position i in the 
department. The claims of the aprel- 
lant, the first respondent ` and| two 
other persons were considered by the 
Board of Appointments. They were 
also interviewed by the Board and on 
June 9, 1967 the appellant was given 
the said appointment. This was leter 
approved of by the Chancellor of the 
University on June 29, 1967. 


3. The first respondent fileda 
Writ Petition in the High Court jchal- 
lenging the appointment of the appel- 
‘lant under ‘Art. 226 of the. Constitu- 
tion on various ground but the infrac- 
ticn of rule 5 set forth above was not 
one of them. The High Court,- how- 
ever, on an application made for). the 
purpose allowed the ground to be 
raised but the ‘learned - single judge 
dismissed the writ petizion. The! first 
respondent filed an appeal’ which "was 
heard. by a.Division Bench of; the 
High Court, The High Court turaed 
down all but the contention based on 
rule 5 above and took the view, that 
the said. rule was a mandatory: provi- 
sion and it was . incurmbent . on) the 
Board of appointments .to State in 
writing why the first respondent al- 
though he had longer teaching expe- 
rience was: passed óver in favour of 
the appellant before us. According to 





the Division Bench the appointmen: of 


the. appellant become invalid for shis 
non-compliance of rule 5 by the Bcard 
of appointments. The order of ap- 
pointment was quashed. -by| the 
High Court with a direction that the 
University should make an appcint- 
ment in accordance with law. | This 
judgment was rendered on April . 15, 
1969. 


’ 4, The sae. Zoplication 
for a certificate being turned down by 
the High Court, he filed an applicazion 
for special leave before this Court on 
9th September 1969 along with a 
petition for stay of the order of the 
High Court. On the application being 
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The first respondent tad - 
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moved on September 22, 1969 the res- 
pondents were directed ‘to show cause 


-why special leave should not be grant- 


ed but an interim stay was granted to 
the effect. that the matter of a fresh 


. appointment as a result of the quash- 


ing of the order of the appellant’s ap- 
pointment was not to be placed before 
the Chancellor for his approval under 
S. 26 (4) of the Mysore University 
Act. This was occasioned by the fact 
that the University. had taken steps to 


. make another appointment necessitat- 


ed by the order of. the Division Bench 
of the High Court and had asked the 
appellant to appear at an interview 
for the purpose fixed on September 
21, 1969. On affidavits being filed 
this Court after hearing the parties 
passed an order on November 14, 1969 
modifying the earlier order of stay to 
the effect. that the order‘of the. High 
Court was to remain suspended till the 
disposal of the special leave petition 
and as soon as the Chancellor had 
decided the case, the parties were to ` 
be at liberty to mention the matter to 
this Court: and in the meanwhile the 
appellant. was to continue as professor. 
On a clarification of the Court’s order 
-being sought for, an order was passed: 
on August 26, 1970: to the effect that 
the Chancellor was free to deal with 
the matter notwithstanding: that the 
application for special leave was pend- 
ing in this ‘Court. It appears that the 
Board of ‘Appointment re-constituted 
after the decision of the High Court 
had advised the appointment of the 
first respondent as Professor and the 
Chancellor in -the ‘circumstances of 
the case felt that ‘he should not come 
to any decision during ‘the pendency of 
the matter before. ‘this Court. The 
Chancellor’s order' was made on No- 
vember 11, 1970. On December 11, 
1970 this Court granted special leave 
to the appellant and. directed the. stay 
to Panus till the disposal of the ap- 
pea 


5. Although we -hage set out 
what transpired after. the presentation 
of the special leave petition to this 
Court in September 1969 to give a 
complete picture of the events con- 
cerning the appointment of a Profes- 
sor .under the University Grants 
Scheme, we do not. propose + take 
any notice of what the Second Board 
of Appointments did. In our view, if 
the action of the Board of Appoint- 
ments taken on June 9, 1967 and ap- 


- unless: 
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proved of by the Chancellor on June 
26, 1967 was valid the Board would 
have no jurisdiction to consider the 
matter for a second time. 


6. The’ position in law appears 
tó be as follows. The Mysore Univer- 
sity Act, 1956 came into force on Oc- 
tober 3, 1956. Section 13 of the Act 
sets out the authorities of the Univer- 
sity which include inter alia the 
Senate, the Syndicate, the Academic 
Council and: the Board of Appoint- 
ments. . Different sections following 
the above prescribe the powers and 
functions of the Senate, the syndicate 
and their authorities. Section 26 con- 
cerns the Board of Appointments. Sub- 
section (1) of this section provides: 

“Appointments to the staff of the 
University shall be made in accord- 
ance with the rules made by the 
Chancellor in consultation with the 
Syndicate.” . ; 
Sub-s. (2) shows how the Board of Ap- 
pointments is to be constituted for the 
purpose of making appointments of 
Professors, Readers and Lecturers. The 
Board is to consist of (1) the Vice- 
Chancellor who was to. be the ex 
officio Chairman, (2) the Head ofthe 
University Department in the, subject 
concerned, except where. the. ap- 
pointment. to be made was the 
post of the’ Head of the concerned 
Department, (3) one member who was 
to be an expert in.the subject ‘con- 
cerned selected from outside the Uni- 
versity by the Syndicate and (4) 
another person.who was to be an ex- 
pert in the subject concerned selected 
from outside the University by. the 
Chancellor.. Under sub-s. (4): 

“The decisions of the Board and 
in such cases as may be prescribed by 
the Chancellor, the decision of the 
Vice-Chancellor shall not have . effect 
approved by the Chancellor, 
thereafter, every such decision shall 
be final and shall not be called in 
question in any manner.” 

The Mysore University Staff (Ap- 
pointment) Rules came into force on 
October 24, 1964. Some Supplemen- 
tary Rules of recruitment governing 
the appointment of University teachers 
were approved by the Governor under 
S. 26 of the Act on 8th April 1967 and 
these were published on May 25, 1967. 
Rule 5 mentioned above 
these rules. Rule 3 of the Supplemen- 
tary Rules shows that the Board of 
Appointment was to be 


is one of 


provid- . 


A.LR. 


ed at the meeting with all rele- 


vant information :about every can- 
didate regarding his qualification, 
seniority, teaching experience and 


research’ work and under rule 4 
the Dean. and the Head of the Depart- 
ment who were to be associated with 
the Board were to prepare to note 
regarding qualification, work ete. . of 


the candidate who had served in the 


department under them and give their 
opinion in writing to the Board of Ap- 
pointment. This rule further pres- 
cribed that the claims of the “senior 
(most)”.teachers with approved ser- 
vice who acted in that vacancy for a 
long time shall be given due consi- 
deration. 


6A. After interviewing the can- 
didates the Board of Appointments 
made its written recommendation as 
follows: : 


“The Board took into considera- 
tion the ‘academic qualifications, re- 
search and teaching experience and the 
performance during the interview of 
the four candidates who appeared for 
the interview. The Board in consulta- 
tion with the Dean of the Faculty of. 
Arts, unanimously resolved that Dr. 
G. Marulasiddiah be appointed Pro- 
fessor of Sanskrit on a starting salary 
of Rs. 1,000/- p.m. in: the scale of 
Rs. 1000-50-1500 subject to the usual 
period of probation for. two years.” 


7. If rule 5 is to be observed 
in its letter and not according to its 
true intent it must be said that the 
Board of Appointments failed to give 
in writing expressing the reasons for 
overlooking the claims of the -first res- 
pondent whose total 
teacher undeniably exceeded that of 
the appellant. According to the High 


`. Court: 


88: 


the clear intendment of 
rule 5 ‘is that a superior claim to an 
appointment flows out of the seniority 
to which it refers and that that claim 
should not be overlooked except for 
reasons to be stated in writing and 
since the resolution of the Board of 
Appointments with which we are con- 


‘cerned does not state any reason for 


the supersession of such claim with 
which ‘the petitioner became clothed 
under the rule, we are inclined to the 
view that the appointment becomes 
invalid for that reason.” 

We find ourselves unable to accept 
the above dictum of the High Court. 
In our view the rule was not intended 


- service as a 
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to. load the dice in favour of somecne 
merely because of longer '. experience 
as a teacher. The proper construct.on 
of that rule is to regard the length 
of teaching experience as one of zhe 
important factors to ba taken into 
consideration by the Eoard of Ap- 
pointments. However much may be 
the importance of the length of teazh- 
ing experience the rule did not pro- 
vide that as the determining factor. 
The rule did not lay down all the 
factors which were to be considered 
by the Board in making their selec- 
tion. Of necessity they had to consi- 
der the academic qualifications of the 
respective candidates inzluding that of 
the quality of their teaching and of the 
research work if any zo their credit, 


their past experience and the impres- . 


sion which they created in the minds 
of the persons constituting the Board. 
Rule 5 laid particular stress to the 
total length of teaching experience of 
the candidates but it was not meant 
to outweigh other considerations. 


8... In this case it appears that 
the academic qualificat.ons of the ap- 
pellant and the first respondent were 
of the same standard. In more lergth 
of service the first respondent certain- 
ly was superior to the appellant. But 
that by itself would not tip the szale 
in his favour. The recommendaczion 
of the Board clearly shows that one of 
the factors which they had taken -nto 
consideration was “teaching experi- 
ence” and in 1967 when the appcint- 
ment was made the appellant hac to 
his credit a period of 22 years of teach- 
ing experience while the first respon- 
dent had 29 years of service to 
his credit. It is not as if the ap- 
pellant was a man very much junior 
in age to the first respondent with a 
career in teaching far shorter than or 
negligible compared to that of the 
first respondent. It must also be noted 
that when there was a question of ap- 
pointing a temporary Reader under 
the University Grants Scheme in 1958 
it was the appellant who was gtven 
preference to the first respondent and 
even as a permanent Reader he sezur- 
ed the appointment some months ahead 
of the first respondent The prefer- 
ence given to him in the past was 
certainly one of the factors to be teken 
into consideration. In our view it 
would be giving preference to the let- 
ter of the rule than tc its spirit if 
we were to hold that the recommenda- 
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tion of the Board of appoirtments was 
to be treated as invalid merely because 
they had failed to state, in clear words, 
that the appellant was preferred to 
the first respondent although the lat- 
ter had-a longer period of service asa 
teacher.: 


9. Mr. Setalvad appearing for 
the appellant drew our attention to 
Seniority Rules which were framed 
with the approval of the Chancellor 
and came into force on 30th March 
1969 during the pendency of the mat- 
ter before the Division Bench of the 
Mysore High Court. Rule 7 of these 
rules provides that: 


“Teachers appointed to a class of 
post in the University Grants Com- 
mission scale shall be deemed senior 
to teachers holding the same class of 
posts in the University scale.” 
Reference was made to this rule for 
the purpose of showing that the appel- 
lant who had been a Reader under 
the University Grants Scheme nearly 
three years before the first respon- 
dent would be senior to him in terms 
of the rule if it had been in force and 
even otherwise counsel contended that 
the mere fact that the appellant had 
preceded the first respondent in ap- 
pointment under the said scheme 
showed that his preference over the 
first respondent was not undeserved. - 
We do not think that we can take 
into account rule 7 for the purpose of 
our decision in this case. 


10.. Mr. Setalvad’s second con- 
tention was that it was apparent from 
the recommendation of the Board that 
rule 5 was substantially complied with 
and as such the High Court should not 
have set aside the appointment of the 
appellant. He also placed reliance on 
sub-s. (4) of S. 26 as giving a finality 
to the approval of the Chancellor to 
the appointment made by the Board. 


; 11. Mr. Ayyangar appearing 
for the first’ respondent contended, 
first, that rule 5 was divided into two 
parts and that the provision for a 
statement in writing giving reasons 
for ignoring a person’s total length of 
service as a teacher had to be compli- 
ed with by the Board and any dis- 
regard of this rule rendered the ap- 
pointment invalid. Counsel argued 
that the rules had statutory force and 
the mere approval of the Chancellor 


-under sub-s. (4) of S. 26 of the Act 
-did not. put a seal on the case so as to 
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prevent from scrutiny the disregard 
of any mandatory provision of the 
rules framed under S. 26 (1) and ap- 
proval of the Chancellor would not 
cure such illegality. In our view, 
rule 5 was substantially complied 
with by the Board and the failure. to 
record expressly the reason for dis- 
regarding the greater length of . ser- 
vice of the first respondent did not 
vitiate the appointment per se. At 
best it was an irregularity which was 
cured by the approval of the Chan- 
cellor. 


` 12. “Mr. Setalvad’s last ee 
tion was that the High Court had gone 
wrong in quashing the - appointment 
but should have relegated the matter 
back to the Board of Appointments to 
comply with the requirements of R..5 
and for this. he -relied on two English 
decisions in Iveagh (Earl) v, Minister 
of Housing, (1963) 3 All -ER.817 = 
107 SJ 790- and Brayhead Ltd.. v. 
Berkshire County Council, (1964) 1 
All ER 149. = (1964) 2 QB 303. In the 
' view we have taken it is unnecessary 
to consider the last point raised by 
counsel or. the effect of these two 
decisions. The. Board of Appointment 
was constituted of four persons who 
were eminently fitted to- assess the 
relative merits of the candidates before 
. them at the interview and their re- 
commendation shows. that although 
they had not expressly recorded any 
reason in terms of the rule, they. had 
taken the teaching experience of the 
candidates into consideration. Our 
conclusion might have been otherwise 
if it were shown that the Board had 
not considered the length of teaching 
experience of the candidates as one of 
the factors for coming to their deci- 
sion. | 
13. In the result we allow the 
appeal and set aside the order. of the 
High Court holding that the appellant 
was validly appointed as a Professor 
under the University Grants Scheme. 


In the circumstances of the case, we 

leave the parties to bear their own 

costs. : La Be : 
14. Before parting with this 


case we cannot but express our dis- 
approval in noting that the canker 
of litigiousness has spread even to a 
sphere of life where discipline should 
check ambition 
preferment. 


concerning personal. 
A teacher is justified in- 
taking legal action when he feels that- 
a stigma or punishment is undeserved. 


A.I. R. 


but he is expected to bear with for- 
titude and reconciles himself to his lot 
suppressing disappointment when he 
inds a co-worker raised to a position 

which. he himself aspired after. . 
_ Appeal allowed. 


AIR: 1971 SUPREME COURT 2268 
_ (V 58 C 481) 
(From: Patna)* 


S. M. SIKRI, C. J., P.. JAGANMOHAN 
REDDY & I. D. DUA, JJ. 


The State.of Bihar, Appellant ve 


Mohammad Khursheed, Respondent.: 

Criminal Appeal No. 142 of 1967, 
D/- 27-1-1971. 

Constitution of. India, Art. 136 —= 
Where, on appeal against conviction 
for murder the High Court altered 
the conviction to one under S. 304 
Part I, I. P.C. on its finding support- 
ed by evidence that there was a clash 
between the accused and the deceas- 
ed at the time of occurrence and the 
prosecution. was unable to explain the 
origin and the manner of the fight, 
the Supreme Court refused to inter- 
feré in appeal by special leave giving 
the benefit of doubt as to origin of 
the fight tothe accused. (X-Ref: Penal 
Code (1860), Ss, 302 and 304). 

. (Paras 7, 8) 

Mr. D. P. Singh, Advocate, for 
Appellant; Mr. K. K. Sinha, Advocate, 
amicus curiae, . for Respondent. * 


The following Judgment of the 
Court was delivered by 

SEKRI, C. J.: The respondent, 
Mohammad Khursheed, was convicted 
by the learned Sessions Judge, Shaha- 
bad, under S. 302, C., and sen- 
tenced to death, The ‘learned Sessions 
Judge made a reference for confir- 
mation of the sentence of death and 
the respondent filed an appeal before 
the Patna High Court. The High Court 
altered the conviction of the respon- 
dent under S. 302 to one under Sec- 
tion 304 Part I, I. P.C., and altered 


_ the sentence of death to one of rigo- 


rous imprisonment for eight years. 
The Staté of Bihar having obtained 
special leave the appeal is now before 
us for disposal. 


*(Criminal Appeal Nos. 583 and 601 of 
1966 and Death Reference No. 12 of 
1966, D/- 12-1-1967 — Pat.) i 
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2: In order to appreciate the 
contention of the State it is necessary 
to state the . relevant facts. ‘There 
were proceedings under S.- 144 and 
then under S. 145, Cr. P. C., between 
the respondent ‘and Mohd. Hafiz who 
died asa result of the blow inflicted 
by the respondent. About three menths 
before the present occurrence, which 
occurred on August 3, 1965, at ebout 
1.30 p.m., the proceeding under S. 145, 
Cr. P. C, was decided in favour of 
the deceased, Mohd. Hafiz. The res- 
pondent then filed a title suit ir. the 
Court of Munsif at Buxar and this 
suit was still pending at the time of 
the occurrence. Both the High Court 
and the Sessions Judge have found 
that on August 3, 1965, at about 1.30 
p.m. the respondent inflicted a blow 
with a bhalla in ‘the chest of the 
deceased when he efter saying his 
prayers in a nearby mosque was ia the 
sehan accompanied by three persons, 
namely, Jan Mohammad, P. W. 2, 
Mohammad Hadis, P. W. 5, nephew 
of the deceased, and Rahim Mian, P. 
W. 7. It was the prosecution case 
that the appellant carne suddenly with 
the bhalla and gave a blow on the 
left side of the chest of Mohd. Hafiz; 
the blade portion of the bhalla piarced 
the chest; Hafiz Hadis caught hcld of 
one end of the bhalla while the han- 
dle portion’ remained in the hand of 
the respondent; in course of snatching 
of the bhalla the handle portion came 
out of the blade portion and the res- 
pondent ran away with the handle. 


3. The defence version was 
that on that day at about 11 or 11.30 
a.m. the deceased, along with Mohd. 
Hadis and Jan Mohammad were digg- 
ing the western compound wall of the 
Khandhar, which was the suo2ject- 
matter of the dispute between the 
parties, when the respondent came and 
protested and he was then assaulted 
with lathies by the deceased and 
Mohd. Hadis. The respondent filed a 
complaint before the S. D. O. regard- 
ing the above occurrence the next day, 
i.e. August 4, 1965. The defence exa- 
mined the doctor, D. W. 1, who had 
examined the injuries on the person 
of the respondent on August 3, 1965 
at 8 p.m. He had found the following 
injuries on the person of the respon- 
dent: 


(1) Laceration at the lowe? part 
of left shin, 1” x 1/4” x 1/6”. 
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` (2) Swelling at the front part of 
the outer side of the dorsum of right 
foot, 1” x 1”. ° 
(3) Swelling at the back below the 
left shoulder blade, 1” x 
These injuries were, ara to the 


‘doctor, all simple in nature and the 


age of: the injuries, according to him, 
was about six hours at the time of the 
examination. . 

4. The prosecution has not.ex- 
plained these injuries of the respon- 


_ dent and the defence version does not 


explain the fatal injury on the 
deceased. i 
5. The learned Sessions Judge, 


held that “there is no evidence to 
corroborate the defence’ version that 
the accused received the injuries on 
account of assault on him by Hafiz 
and Hadis or by anybody else.” He 
also held that “there is also no evi- 
dence or circumstance to corroborate 


.that the occurrence as alleged by the 


accused took place at 11 or 11.30 A.M.” 
He found corroboration of the pro- 
secution story. He felt that D. W. 1’s 
evidence shows that the injuries were 
caused at about 2 p.m. and not at 11 
or 11.30 A.M., as asserted by the res- 
pondent, 

6. The High Court, however, 
found that there was a clash between 
the respondent on the one side and 
the deceased on the other nearabout 
the time and place of occurrence, as 
stated by the respondent in his state- 
ment under S. 342, Cr. P. C. The High 
Court further found that “regard be- 
ing had to the injuries on the person 
of the appellant, it is reasonable to 
suppose that the occurrence took place 
while the deceased and his men were 
trying to dig the wall of the khanda- 
har.” The High Court, however, came 
to the conclusion that the. fatal and the 
only blow to the deceased ‘was given 
by the respondent. The . High Court 
also remarked: 

“But this injury was caused with~ 
out premeditation ‘in a sudden fight, 
in the heat of passion, upon a sudden 
quarrel and without the appellant hav- 
ing taken undue advantage.” - 

On these facts the High Court held 
that the case fell within the scope of 
S. 304 Part I, I. P. C. 

T: The learned counsel for the 
State contends that there is no evi- 
dence that there was a sudden fight 
and the injury was inflicted in the 
heat of passion upon a sudden quarrel, 
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Tt seems to us, however, that the find- _ 


ing of the High Court that there was 
a clash between the respondent on the 
one side and the deceased on the other 
about the time and the place of oc- 
currence is not vitiated as there is 


some material to support this finding. ` 


Once this finding is accepted then it 
must follow that the prosecution has 
not put forth the genesis and the man- 
ner of the occurrence fully. The pro- 
secution has not- been able to explain 
why the respondent should ` suddenly 
take in his head to attack the deceas- 
ed while he was in the company of 
three persons, mentioned above, and 

there must have been some immedi- 
-date reason why this incident teok 
place. . If there is. a doubt as to the 
origin of the fight the benefit must go 
to the respondent. 

8. In the circumstances we 
are unable to interfere with the con- 
clusion of the High Court in a special 
leave. 
and is dismissed. 

Appeal dismissed. 


AIR 1971 SUPREME COURT 2270 
(Y 58 C 482) 


(From Allahabad: (1964) 1 ITJ 646) 


J. C. SHAH, C. J., K. S. HEGDE 
AND A. N. GROVER, JJ. 


The Commissioner of Income-tax, 
U. P. Appellant v. Bankey Lal Vaidya 
(dead) by his legal representative, Res- 
pondent. ~ 
Civil Appeal No, 1223 of 1967, D/- 
21-1-1971. 
Income-tax Act (1922), S. 12-B (1) 
— Where on dissolution of partner- 
ship the assets of the firm are valued 
and a partner is paid a certain amount 
in lieu of his share of the assets the 
transaction is not sale, exchange or 
transfer of assets of the firm and the 
amount received by the partner can- 
not be taxed as capital gains. AIR 1968 
SC 676 Rel. on; AIR 1960 SC 751. Dis- 
tinguished. (Paras 3, 4) 
Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 676 (V 55) = 
(1968) 68 ITR 240, Commissioner 
of J. T. Madhya Pradesh, Nag- 
pur and Bhandara v. Dewas 
Cine Corporation 5 
(1960) ATR 1960 SC 751 (V 47)= 
(1960) 39 ITR 128, James Ander- 
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In the result the appeal fails’ 


ALR, 


son v. Commissioner of Income- 
Tax Bombay 


Mr. S. K. Mitra, Sr. Advocate, (M/s. 
B. B. Ahuja, R. N. Sachthey and B. D 
Sharma, Advocates, with him) for Ap- 
pellant; M/s. Ram Lal and A. T. M. 
Sampath, Advocates for Respondent. 

The Judgment of the Court was 
delivered by 


SHAH, C. J.: The respondent who 
is the Karta of a Hindu Undivided 
Family entered on behalf of the fami- 
ly into a partnership with one Devi 
Sharan Garg to carry on the business 
of manufacturing and selling pharma- 
ceutical products and literature relat- 
ing thereto. On July 27, 1946 the 
partnership was dissolved. The assets 
of the firm which included goodwill, 
machinery, furniture, medicines, lib- 
rary and copyright in respect of cer- 
tain publications were valued at the 
date of dissolution at Rs. 2,50,000/-. 
The respondent was paid a sum of 
Rs. 1,25,000/- in lieu of his share and 
the business together with the good- 
will was taken over by Devi Sharan 
Garg. 

2. In proceedings for assess- 
ment of the respondent for the year 
1947-48 the Income-tax Officer hea 
to bring an amount of Rs. °70,000/- to 
tax as capital’ gains. The contention 
raised by the respondent that no part 
of the amount of Rs. 1,25,000/- receiv- 
ed by the respondent represented capi- 
tal gains was rejected by the Income- 
tax Officer, Appellate Assistant Com- 
missioner and the Income-tax Appel- 
late Tribunal. The Tribunal however 
reduced the amounts of capital gains 
brought to tax to Rs. 65,000/-. The 
Tribunal referred the following ques- 
tion to the High Court of Allahabad 
under S. 66 (1) of the Indian Income- 
tax Act, 1922: 

“Whether on a true interpretation 

of sub-section (1) of section 12-B of 
the Income-tax Act, the sum of 
Rs. 65,000/- has been correctly taxed 
as capital gains”. 
The High Court answered the ques- 
tion in the negative. Against that 
order, with certificate granted by the 
High Court, this appeal has been pre- 
ferred. 

3. Section 12-B (1), insofar as 
it is relevant provides: 

“The tax shall be payable by an 
assessee under the head “Capital 
gains” in respect of any profits or 
gains arising from the sale, exchange 


` 


l 
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or transfer of a capital asset effected 
after the 31st day of March 1946 x x X 


x. and such profits and gains shall be | 


deemed to be income of the previous 


year in which the sale, exchange or, 


transfer took place: 
Provided x x x 
Provided further x x X 


Provided further that any transfer 
of capital assetsxxxon the dissolu- 
tion of a firm or other association of 
persons, x x x shall not, for the pur- 
poses of this section, be treated as 
sale, exchange or transfer of the capi- 
tal assets; 

x K xX x” 


Liability to pay tax on capi- 


tal gains arises under S. 12-B (1) 
if there be a sale, exchange or 
transfer of capital assets. There 


was no .sale or exchange of his 
share in the capital assets of the firm 
by the respondent to Shri Devi Sharan 
Garg. Nor did he transfer -his share 
in the capital assets. The assets of 
the firm included the goodwill, machi- 
nery, furniture, medicines, library and 
the copyright in respect of certain 
publications. A large majority of-the 
assets were incapable of physical divi- 
sion, and the partners agreed that the 


_ assets be taken over by Devi Sharan 


Garg at a valuation, and- the- respon- 
dent be paid his share of. the value in 
money. Such an arrangement, in our 
judgment, amounted to a distribution 
of the assets of the firm on dissolution. 
There is no clause in the partnership 
agreement providing for the method 
of dissolution of the #irm or for wind- 
ing up of its affairs. In the course of 
dissolution the assets of a firm may 
be valued and the assets divided þe- 
tween the partners according to their 
respective shares by allotting the indi- 


vidual assets or paying the money 
value equivalent thareof. This is a 
recognized method oi making up the 


accounts of a dissolved firm. In that 
case the receipt of money by a part- 
ner is nothing but a receipt of his 
share in the distributed assets of the 
firm. The respondent received the 
money value of his share in the assets 
of the firm; he did not agree to sell, 
exchange or transfer his share in the 
assets of the firm. Payment of the 
amount agreed to b2 paid to the res- 
pondent under the arrangement of his 
share was therefore not in consequ- 
ence of any sale, exchange or transfer 
of assets. " 


4. To persuade us to take a 
different view, reliance was placed on 
behalf of the Revenue upon James 
Anderson v. Commissioner of Income- 
tax Bombay City (1960) 39 ITR 123 = 
(AIR 1960 SC 751). In that case the 
assessee held a power of attorney 
from the executor of a deceased per- 
son, in the course of the ad- 
ministration of his estate. He sold 
certain shares and securities belonging 
to the deceased for distribution among 
the lagatees. The excess realized by 
sale was treated by the Income-tax 
Department as capital gains. - The con- 
tention of the assessee that since the 
sale of the shares and securities fell 
within the purview of the third. proviso 
to S. 12-B (1) it could not be treated 
as a sale of capital assets within the 
meaning of S. 12-B (1), was rejected 
by this Court. This Court observed 
that the object of the third proviso to 
S. 12-B (1) in providing that “any dis- 
tribution of capital assets under a 
will” shall not be treated as sale, ex- 
change or transfer of capital assets for 
the purpose of S. 12-B was that as 
long as there was distribution of capi- 


‘tal assets in specie and no sale, there 


was no transfer for the purposes of 
that section, but if there was a sale 
of the capital assets .and profits or 
gains arose therefrom, the liability to 
tax arose, whether the sale was by 
the administrator or executor or a 
legatee, and that the expression “dis- 
tribution of capital assets” inthe third 
proviso to S, 12-B (1) meant distribution 
in specie and not distribution of sale 
proceeds. That case has no applica- 
tion. There was no distribution of 
capital assets between the legatees: 
the assessee had ‘pursuant to the au- 
thority reserved to him from the exe- 
cutor of the deceased person sold the 
shares and securities, and from the 
sale of shares and securities capital 
gains resulted. In the case in hand 
there is no sale and payment of price, 
but payment of the ‘value of share 
under an arrangement for’ dissolution 
of the partnership and distribution of 
the assets. . The rights of the parties 
were adjusted by handing over to one 
of the partners the entire assets and 
to the other partner the money-value 
of his share. Such a transaction is 
not in our judgment a sale, exchange 
or transfer of assets of the firm. 


5. In Commissioner of Income- 
tax, Madhya Pradesh, Nagpur and 
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Bhandara v. Dewas Cine Corporation, 
(1968) 68 ITR 240 = (AIR 1968 SC 


676)-in dealing with the meaning of . 


the expressions “sale” and “sold” as 
used in S. 10 (2) (vii) of the Income- 
tax Act, 1922, this Court observed that 
the expression “sale” in its ordinary 
meaning is a transfer of property for 
aprice and adjustment ofthe rights of 
the partners in a dissolved firm by al- 
lotment.of its assets is not a transfer 
for a price. In that case the assets 
were distributed among the. partners 
and it was contended.that the assets 
must in law be deemed to be sold by 
the partners to the individual partners 
in consideretion of their respective 


shares, and the difference between the. 


written-down value- and the’ price 
realised shoùld be included in the 
total income of the partnership under 
the second’ proviso to S.'10 (2) (vii). 
This Court’ observed that a partner 
may, it is true, in an action for dis- 
solution insist that the assets of ‘the 
partnership. be realised by-sale of its 
assets, but property allotted to a fami- 
ly in satisfaction of his claim to his 


. Share, cannot be deemed in’ law to be - 


sold to him. 

6. We thevetote agree with the 
High Court that the question ‘referred 
must be answered in the negative. 
ea | The appeal fails and is dis- 
missed with costs., 
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-was the balance of Ac. 


A.LR. 


12-1964 (Kerala), Partly Reversed. 
(Paras 4, 5 and 6) 
Plot A which was acquired in 
1957 was facing the civil lines and 
was surrounded on all sides by Toads, 
one of them being the major K. 
road and was suitable as a Caa ; 
building site. The District Judge, on 
a consideration of the evidence before 
him, fixed the average market price 
of the plot at Rs. 1000/- per cent. Plots 
B, C and D which were contiguous to 
plot A were. acquired in 1956. With 


‘regard to compensation of these plots 


Heid (1) that plot B had not, the 
same advantage as plot A but as it 
abutted on a road and was not far re- 
moved from plot A, it was’ not imo- 
proper to fix compensation at Rupees 
500/- per cent. © -> ‘(Para 4) 

(2) that although plot C was con- 


_ tiguous to plot B, there was no ground 


for disturbing the compensation of 

Rs. 250 per cent already awarded -as it 

had no road frontage and was a part 
of a hill-side with a ‘slope. 

$ (Para. 5) 

(3) that as plot D abutted ` on the 

main K. K. road it should be compen- 


sated for at the same average rate 
awarded to plot A. (Para 5) 
Mr. A. R. Somnatha Iyer, Sr. 


Advocate. (M/s. J. M. Ponnen and P. 
Kesava Pillei, Advocates, with . him), 
for Appellants (In both the Appeals): 
Mr. A. G. Pudissery, Advocate, for 


Respondent ‘In both the Appeals). 


. The foliowing Judgment of the 
Court was delivered by 


, MITTER, J.: These two appeals 
by certificate arise out of a common 
judgment of the Kerala ‘High Court. 
disposing of the. claim for enhance- 
ment of compensation made by the ap- 
pellants,in respect of-three plots of 
land acquired under the Land Acqui- 
sition Act, 1894. The High Court al- 
lowed enhancement in respect. of two 
of the plots and the appellants before 
us claim further enhancement not onlv 
in respect of these two plots but also 
in respect of the other plot in respect 
of which no enhancement was allow- 
ed by the High Court. : 


The facts are as follows. Civil 
Appeal No, 1010 of : 1967 
to a plot of land numbering 67/1A-1 in 
Vijayapuram village in Kottayam Dis- 
trict measuring 90.742 cents. This 
1-00 which 
remained with the appellant.after two 
earlier acquisitions’ i.e. one of 7.770 


relates - 


1971 


cents and the’other of 1.488 cents for 

construction of.a railwey line. Civil 

Appeal No. 1011 of 1967 relates to two 

- plots one ‘measuring 255 -cents and 

numbering .67/1A-2 and 67/2 and the 

_ other with an area of 45 
No. 67/1A-4. 


2. . The plot 67/1 4-4 abuts the 
main Kottayam-Kumili road. . Plot 67/ 
1A-1 which. lies at some distance north 
of 67/1A-4 abuts on a road -of stch 
less importance while -plots 67/1A4-2 
and 67/2 have no road frontage. The 
largest plot 67/1A-2 is practically a hill- 
side, one side of the plot being 70 ft. 
higher than the other. side and on an 
average the slope of the land is 1 in 6. 
This is however not an uncommon 
feature in the neighbourhood whick. is 
hilly with’slopping roeds and houses 
built thereon at differert levels by the 
creation of terraces.. The appellant in 
Appeal No: 1010/1967 claimed com- 
pensation at the rate of Rs. 750/- per 
cent for the entire plot 67/1A-1. The 
appellant in the other appeal clained 

_at the rate of Rs. 750/- 2er cent in res- 
pect of two plots 
which are contiguous end at the rate 
of Rs. 1200/- per cent in-respect-of 45 
cents numbering 67/1A-4. The Land 
Acquisition Collector awarded Rupees 


200/- per cent to the avpellant in Ap-. 


peal No. 1011/1967 and Rs. 180/- per 
cent in respect of the larger plot of 
255 cents and Rs. 226/- per cent in zes- 
pect of the plot of 45 cents. The Dis- 
trict Court disposed of ‘the applica- 
tions ‘under S.:::18-.of she Act by en- 
hancing the rate of. ccmpensation to 
Rs. 325/- per cent with regard to the 
first plot, Rs. 250/~ per cent with 
regard to the second plot and Rupees 
350/- with regard to the third plot. 
The High: Court enhanced the œm- 
pensation by Rs. 25/- per cent in res- 
pect of the: first plot, and by Rs. 400/- 
per cent in the case of the third plot 
but left unaffected the compensstion 
with regard to the largest plot. 


3. Before the High .Court the 
appellants relied on seven documents 
Exs. P-1 to P-7 as also a judgmert of 


the High Court in A. S. No. 537 of 
1961 in respect of ` lend which was 
contiguous to the appellants’ land. 


Before us.learned counsel for the ap- 

pellant, sought ‘to rely principally on 

Ex. P-7 and the judgment in A. S. 

537/1961. . P-7 was a judgment of the 

District Court -Kottayam concerning 

acquisition of a piece of land on the 
. 1971 S.C./143 XI G—8 
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cents in 


67/1A-2.: and €7/2 © 
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northern side ‘of the’ Civil . Lines. Kot- 
tayam -which is. situate quite close to 
the appellants’ lands. In: respect of 
the western portion of the said pro- 
perty the District Judge awarded com- 
pensation at the rate of Rs. 1,000/- 
per cent. The High. Court refused to 
be guided by Ex. P-7 observing that 
no attempt had been mada before it 
to compare the relative importance of 
the land involved in Ex. P-7 and that 
in the appeals before it. The High 
Court further commented that: 


"Admittedly, the lands in the vicinity 
of the Civil Lines vary large- 
ly in their relative importance, the 
western side of the Civil Lines being 
the busiest part of the town and the 
eastern side, far less important”. 

and on this-basis held - that Ex. P-7 
could not afford proper guidance in 
fixing the compensation for the | ac- 
quired plots. With regard to judgment 
in A. S. No. 537/1961 adjoining the 
Civil Lines in the east the High Court 
took the view that lands abutting on 
K. K. Road must be’ given. the same 
land value. The High Court was not 
however prepared to accord the same 
compensation in respect of the second 
plot on the ground that it had no 
road frontage and that it. was a “quick 
slope” ‘with a difference in level of 70 
ft. between the two sides and at the 
time of acquisition only some rubber 
trees stood on the land with no build- 
ing on it: accordingly it did not see 
fit to’ disturb the awarded land value 
at Rs. 250/- per cent. With regard. to 
the first piece of land the High Court 
held that it abutted on a narrow road 
lying to the north of the Civil Lines 
and had also a slope between the two 
sides, that there was-no building on 
the ‘land at the. ` time of acquisition 
but only some rubber trees. In view of 


the award in A. S. 537/1961 the High 
Court held that enhancement of Rupees 


25/- per cent over Rs. 325/- per cent 
awarded was called for. 


4, Ex. P-7 arose out of a refer- 
ence under S. 18 in respect of six con- 
tiguous plots in S. No. 67/1 in the said 
village covering a total area of Ac. 4- 
44.2 cents. ' The notification under 
S. 4 in this case .was issued on 19th 
February 1957 and possession was 
taken on 17th April, 1957 while the 
notification in the appeals before us 
was dated September 29, 1956, posses- 
sion being taken in October and Nov- 
ember 1956. It-is therefore clear that 
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the acquisitions in the ‘two. cases took 
place within a very short space- of 
time. As is to be seen from the map 
Ex. D-10 plot 67/1 was. situated quite 
close to the civil lines and was a mat- 
ter of fact now forms part of the Civil 


Lines itself. Jt was surrounded on.all > 


sides by road one of them being the 
major K. K. Road. The District Judge 
giving. judgment (Ex. P-7) held’. that 
the acquired lands were lying as a 
maidan : (open land). and.‘it was .- facing 
the Civil Lines and was suitable as a 
commercial building . site. Consider- 
ing the evidence before him in some 
detail, the District Judge found that 
half of the maidan portion of the pro- 
perty had a potential value at Rupees 
1250/- per cent and the remaining half 
at Rs. 750/- per cent and.in this, view 
he fixed the average market price for 
the entire maidan at . Rs. 1000/- per 
cent. It is true that the plot 67/1A-1 
has not the same advantage as the six 
plots in-67/1 covered by Ex. P-7 but 
it abuts on a road and is not.far re- 
moved from 67/1. In our view it will 


not be improper to fix the compensa- ` 


tion for this plot -of land at Rs. t 
per cent. 


5. With. regard to the- major 
Bib: measuring 255 cents we feel that 
there is no ground for disturbing the 
basis of compensation of Rs.-250/- per 
cent already awarded. While it is 
true that this plot of land is contigu- 
ous to the plot 67/1A-1 it must .be 
borne in mind that it has no road fron- 
tage and what is more, is a part of a 
hill-side with a slope of 1 in 6. This 
block of land can only be utilised for 
erecting houses at a considerable cost 
of levelling and terracing .and cannot 
be put on a par with plot 67/1A-1. 

6. With regard to 67/1A-4 
which abuts on the main K. K. Road 
our view is that it should be compen- 


sated for at the same rate as the ave- 


rage rate awarded to plot 67/1. As 
has been found it is more’ or less a 
level plot and.abuts on the main K. 
K. Road. We therefore ‘enhance the 
rate of compensation with respect to 
this plot by another Rs. 250/- per cent. 
F ie In view of the ‘fact that the 
appellants have succeeded only . with 
` regard to two of the minor plots. of 
land they should be awarded half:the 
costs of the appeals. There will be 
one hearing fee for the two appeals. 
Appeal partly allowed. 
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Ie. SHAH, C. J., K. S. HEGDE AND ` 


A.,N. GROVER, JJ. 


Western States Trading Co. (In - 


both the Appeals) Appellant v. The 


Commissioner of Income-tax (Central), — 


Calcutta: (Ty both’ ‘the Appeals), Res- 


pondent. 
Civil Appeals Nos. 589 and 590 of 
D/- 18-1-1971. 

(A) Income-tax Act (1922), ‘Ss. 6s 
— In reference Hish Court cannot dis- 
turb. finding of fact recorded by Tri- 
bunal when the same is not challeng- 
ed before it by. raising appropriate 


question. (Para 6) 
(B) Income-tax ‘Act (1922), S. 10 (2) 
(vii) — Business loss — Sale of busi- 


ness after carrying it for a part of the 
accounting year — Loss arising. out of 


' sale can be set-off. I. IT. Ref. Nos. 183 


and 238 of 1961, D/- 7-5-1965 (Cal), 
Reversed. AIR 1961 SC 398, Heie Be 


(Pa 
(C) Income Tax Act (1922), S 
(2) — Dividends received on Peet 
forming assessee’s .trading assets is 
income from business and can be set 
off against loss carried forward from 
earlier years.. AER 1986 SC 47, Rel. on; 


` (1966) 60 ITR 303 (Madh. Pra) and ` 


(1968) 69 ITR aie (Guj) Approved. 
(Para 8) 
Cases’ Referred: ‘Chronological Paras 
(1968) 69 ITR 278 = (1968) 2 
ITJ 690 (Guj.), Commr. of I.T. 
`: Ahmedabad: v. Bhavnagar Trust: 
Corporation (P) Ltd. 
(1966) AIR 1966 SC 47 (V. 53)= 
(1965) 57 ITR 306, Commr. of 
Income-tax, Andhra Pradesh v.- 
Cocanada Radhaswami Bank 


1965 MPLJ 

622, Commr. of: Income-tax 

` Madhya Pradesh v. ‘Shrikishan ; 

Chandmal a 8 
(1961) ATR 1961 SC 398 (V 48)= 

(1961) 41 ITR 225, Commr. of 

Income-tax Bombay City II v. 

National Syndicate 7 
; Mr. C. K. Daphtary, Sr. Advocate, 
(M/s. B. P. Maheshwari and N. R. 
Khaitan, Advocates, with him), for 
Appellant, {In both the Appeals); Mr. 


*(L_ T. Ref. Nos. 183 and 238 of 1961, 
D/- 7-5-1965 — Cal.) - 


BO/HO/A203/71/GKC 


ao) 


1971 


S. C. Manchanda, Sr. Advocate, (M/s. 
S. K. Aiyar, R. N. Sachtney and B. D. 


Sharma, Advocates, with him), . for 
Respondent, (In both the Appeals). . 
GROVER, -J.: These appeals. by 


special leave rom a judgment of the 
Calcutta High Court arise out of cer- 
tain questions of law which were 
referred relating to tke assessment 
for the assessment year ‘1956-57, the 
relevant accounting year being from 
September 1, 1954 to August 31, 1955. 


2. The assessee owned a col- 
Jiery called the Western Kajoria Col- 
liery, hereinafter referr2d to as 
liery”. It entered into an agreement 
with another company on November 29, 
1954 to sell the colliery to it. Accord- 
ing to this agreement the vendor was 
to sell and the purchas2r was to buy 
as on and from September 1, 1954 ali 
the underground rights etc. of the -col- 
liery with the machinery and other 
articles detailed in the schedules an- 
nexed to the agreement. It is not 
necessary to give the details of the 
other stock-in-trade. which the pur- 
chaser was to purchase. The sale was 
to be completed within one year from 
the date of the execution of the agree- 
ment. According: to clause 7 of the 
agreement pending completion of the 
sale or delivery of possession of the 
premises to the purchaser- the vendor 
was to carry on business on behalf of 
the purchaser and run the said col- 
liery as,on and from September 1, 
1954 on the account and at the cost of 
the purchaser. The purchaser was to 
get all the profits and was liable for 
all the losses from that date. 


3. The price fixed for the col- 
Tiery was Rs. 3,50,000. The book value 
of the assets was Rs. 4,80,290/-. In the 
relevant assessment year the loss of 
Rupees 170,290/- was 
the assessee. The- Income-tax Offi- 
cer rejected the claim for deduc- 
tion of the -loss from the assessee’s 
other income’ on the ground that 
during the accounting reriod the asses- 
see did not carry on the business of 
colliery since the transfer took place 
with effect from September. 1, 1954. 
After making adjustment for certain 
assets which, according tothe Income- 
tax Officer, were not entitled to de- 
preciation he determined the figure of 
Joss to be Rs. 11,257/-: -This loss was 
‘also - disallowed. “The appellate Assis- 
tant Commissioner uph2ld.the order of 
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teol- ` 


claimed by. 
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the Income tax‘ Officer. The Appel- 
late Tribunal, however, accepted the 
contention of the assessee that it carri- 
ed on business till November 29, 1954 
but did not. allow the loss as the Tri- 
bunal was of the view that it had 
resulted from a closing down sale. 


4 There was another item of 
dividends received from certain shares 
held by the assessee during the rele- 
vant accounting year. The Income-tax 
Officer included these dividends in the 
Company’s income under S. 12 of the 


[Prs. 1-4] 


‘Income-tax Act, 1922, hereinafter call- 


ed the.“Act”. The assessee failed to 
satisfy the authorities that the income 
received on account of the dividends 
could be set off against the loss in 
business of earlier years brought for- 
ward. The Tribunal made a reference 
of the following two questions under 
S. 66°(1) of the Act: 


“(1) Whether on the facts and in 
the circumstances of the case the sum 
of Rs. 11,257/- being a claim for loss 
on sale of assets on which deprecia- 
tion was: allowable in earlier years is 
allowable under ‘Section 10 (2) (vii) im 


computing the total income of the 
assessee? ; 
(2) Whether on the facts and in 


the circumstances ‘of the’ case dividend 
income: wes to be taken as income, 
profits and gains of business of the 
company and set off against losses 
brought forward from earlier years 
under section 24 (2)?” 

Since certain other questions had 
been sought to be referred by the 
assessee in respect of which the Tri- 
bunal declined to make a reference 
the assessee moved the High Court 
and the High Court directed that the 
following questions be referred: 


(3) Whether in the facts and cir- 
cumstances of the case, the interest 
income from Western Kajoria Colli- 
eries Ltd. ‘is income taxable under 
Section. 10 of the Indian Income-tax 
ree or under Section 12 of the said 

ct? 


(4) Whether on the facts and cir- 
cumstances of the case there was any 
material to hold that the loan of M/s. 
Shree Vijoy Corporation Ltd. was an 
accommodation loan not advanced 
during the normal course of money 
lending business? i 

-(5) If the answer to question (4) 
is that the loan was.a business loan 
whether the debt.had:.become bad in 
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the year of account and deductible ‘in 
computation of the total income? j 


(6) Whether in the facts and cir- 
cumstances of the case-the Tribunal 
was right in refusing to allow set. off 
of earlier, year’s business losses under 

‘section 24 (2)?” os sak 
The two references were ` dealt with 
together by the High Court. a 


5. On ‘the ‘first question the 


High Court was of the, view that ‘the 


sale was.a closing down sale and the 
net result of the transaction was that 
the assessee was working .. the 
colliery from September 1, 1954. for 
and on account of the purchaser, 
While recognising that the coal busi- 
ness was not stopped as from Sept- 
ember 1, 1954 the High Court.came to 
the conclusion that it was on account 
of the purchaser that the business was 
carried on and any profits or losses 
which might have resulted until the 
actual sale: were to be. those. of the 
purchaser and the vendor was to get 
only the price fixed together’ with in- 
terest- The first question was ans- 
wered against the assessee, The second 
question was’ also answered against 
the assessee on the view that no col- 
liery business in the relevant year was 
carried on by.it and therefore no ques- 
tion of set off could arise. The third 


and the fourth questions were answer- ° 


ed in accordancé with the findings of. 
fact given by the Tribunal and against 
the assessee. The fifth question was 
not pressed and’ was not answered. 
The sixth question was covered by the 
second question and therefore no ans- 
wer was returned with regard to it as 
wel. enn t DOR P 
- 6. In the present appeals we 
are concerned with the first and the 
second question. It has been submitt- 
ed on behalf of the appellant that the 
loss of Rs. 11,257/- was allowable 
under S. 10 (2) (vii) of the Act ii 
computing the total income of the ap- 
pellant. .The Tribunal, had recorded a 
finding which was one of fact; that in 
the relevant accounting year the ap- 
. pellant did carry on the colliery’ busi- 
ness, The finding of the Tribunal had 
not been challenged by the department 
by raising an appropriate question and 
therefore it was not open: to the High 
Court to go against the ‘finding of the 
Tribunal and hold that’. the business 
was carried on for and.on account of 
the purchaser. At any rate it was.an 
undisputable fact that-the . appellant 


_pellant.’ The Tribunal ‘had, 


in| 


A. I. R. 


carried on the business upto Novem- 
ber 29, 1954 andit was only by virtue 


of the agreement made on that day. 


that it agreed to treat the business as 
having been transferred to the pur- 
chaser with effect from September. 1, 
1954. By means of the agreement if 
was not possible to. alter the. actual 
state of affairs, namely, the carrying 
on of the business by the appellant. 
7T.. In-our judgment there isa 
good deal of substance in the above 
contentions urged on behalf of the ap- 
in clear 
and unequivocal terms, upheld the 
contention of the appellant that it had 
actually carried on the business till 
November 29, 1954. Section 10 (2) 
(vii) provides that profits or gains shall 
be computed after making the allow- 
ance in respect of any such building; 
machinery or plant which had been 
sold ete. the amount by which the writ- 
ten down value thereof exceeds the 
amount for which the building, machi- 
nery or plant is actually sold or its 


scrap value. The first proviso requires - 


that such amount should actually be 
written off in the books of the assessee. 
It is difficult to see how all the condi- 
tions necessary for the allowance under 
the above provisions ‘were not satisfi- 
ed. The colliery business was carried 
on by the appellant during part of ‘the 
relevant, accounting year. The machi- 
nery and plant had been used for the 


purpose of the business. “The sale of ` 
the colliery took place during the ac-. 


counting year. The loss; of Rupees 
11, 257/- was written off in the books of 
the appellant. The present case ap- 
pears to be covered by the decision of 
this Courtin Commissioner of Income- 
tax, Bombay City II v. National Syn- 
dicate, (1961) 41 ITR 225 = (AIR 
1961 SC 398) in which all the’ above 
conditions for the applicability of Sec- 
tion. 10 (2) (vii) were held to be pre- 
sent. It was:said that there was no 


Mine ne = 


other condition to be found in the sec- . 


_tion or in the Act which had to be 


complied with. There was nothing to 
show that the business of the assessee 
should have been ‘carried on for the 
whole year or that the machinery or 
plant should have’ been used for the 
whole “of the accounting period or if 
the assessee worked only for a part’ of 
the year and then sold out the loss 
that he‘incurred was ` not’ a business 
loss; ‘The’ decisions which were. reli- 


ed upon by the High Court’are hardly) - 


ra 


© vant 
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are distinguishable on fazts. The first 
question should have keen answer2d 
in favour of the assessee. 


8. On the second question once ' 


it ‘is ‘accepted that the colliery business 
was carried on for a part of the re_e- 
assessment year the assessee 
would be entitled to get a set off 
under Section’ 24 .(2) of the -Act if 
the shares on account of which the 
dividends were received formed part 
of the assessee’s trading assets. It is 
well settled by the decisions of tais 
Court (see C. I. T. Andhra Pradesh v. 
Cocanada Radhaswami Eank Ltd. (1935) 
57 ITR 306 = (AIR 1966 SC 47) that 
Section 6 of the Act classifies the tax- 
able income under the several heads 
but the scheme is that income tax is 
one tax and Section 6 only classifies 
the taxable income under. differ2nt 
heads for the purpose of computation 
of the net income of the assessee. 


While sub-s. (1) of Section 24 provides: 


for setting off the loss under one of 
the heads mentioned. 
against the profits -under..a. different 
head in the same. year sub-s. (2) pro- 
vides for the carrying. forward of the 
less for one year and. setting off the 
same “against. the profi: 5S OT. gains. of 
the assessee fromthe business in the 
subsequent year or years. It was 
emphasised in the aforesaid decision 
that sub-section (2) of Section 24 in 
contradistinction to -suk-section (1) is 
concerned only with the business and 
not with its heads under Section- 6 of 
the Act. Dividends “are included 'in 
the meaning of income under sub-sec- 


tion (1-A) of Section 12 which is the’ 


residuary. head. . Applying the princi- 
ples adverted to before the amount of 
dividends would form a part of the 
income from business of the assessee 
if the shares were a part of the. asses- 
see’s trading assets and the assessee 
would be entitled to a set off as claim- 
ed against the loss from its business 
incurred during the. previous years.. It 


‘does not appear to have been disputed 


at any stage that the. -shares -formed 
part ofthe’ stock-in-trade ofthe. share 
dealing business ofthe assessee. There 
could: be ne reason, therefore, for the 
assessee not being entitled to the set 
off claimed. The High Courts nave 
consistently taken the view that busi- 
mess loss carried forward from earlier 
years can be- set off against dividend 
income derived from -shares.held as 


' National Tractors’ Hubli v. 
. of much assistance in the matter and 


in Section 6. 
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stock-in-trade. (Vide Commissioner of 
Income-tax Madhya Pradesh v. Shri- 
kishan Chandmal, (1966) 60 ITR 303 
(Madh Pra) and Commissioner of In- 
come-tax, Ahmedabad v. Bhavnagar 
Trust Corporation. (P) Ltd., (1968) 69 
TTR -278 ` (Guj). The-second question, 
therefore, should have been answered’ 
in favour of the assessee. 


9. In the -result’ the appeals 
are allowed with costs - in this: Court 
and the decision of the High Court is 
set aside only with regard to questions 
1 and 2, the answers to which are re- 
turned as already indicated. One hear- 


ing fee. 
E „ Appeals allowed. 


T.-T. Commr. 


AIR 1971 SUPREME COURT 2277 
> (V 58 C 485) 

(From ‘Mysore: ees 1 Mys LJ 293) 

J. C. SHAH, C. J., K.'S. HEGDE AND 

~ A, N. GROVER, JJ. 

. M/s. National Tractors, Hubli, (in all 

Appeals), Appellant v. Commissioner 

of Commercial Taxes, Bangalore (in all 

Appeals) Respondent; M/s. Shamalshah 

Girdhari & Co., Intervener, 


. Civil Appeals ‘Nos. 801, 796 to 
798 of 1969, D/- 15- 1- 1971. > 
(5) Sales Tax — Mysore Sales 


. Tax Act (1957), S. 5 (3) read with its 
. third schedule — The tax on iron ore 


bought by dealer assessee for export to 
foreign countries is payable 
point of the last: purchase within ‘the 


_ State” — (&- Ref, Constitution of India, 


Art. 286, — Central Sales. Tax Act, 
S..5). (1967) 1 Mys LI 293, Affirmed; 
AIR 1961 SC 311, Relied on. 

(Paras 1, 3, 4) 


" Assessee dealer bought iron ore on 
F. O. B. contract for export to foreign 
countries with the help of another 
dealer the State Trading Corporation. 
Nothing in the assistance transactions 
showed that- property in the goods 
passed.to the S. T; C. at any time, 


within the State. 


_ Held, that it was the assessee dea- 
ler who was liable to pay the tax as- 
the last purchaser within the State 
because in F. O:'B.. contracts the pro- 


-perty in goods normally passes to the 


buyer’ only on the goods being board- 
ed and not during any intermediate 
stages. (1967) . 1 Mys LJ 293, Affirm- 
ed. A (Paras 1, 3, 4) 


B0/BO/A202/ TBNEIC 


“at the 
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: (B) Sales Tax — Mysore Sales 
Tax Act (1957), S. 2 (k) — Casual 
transactions —- No dealer is liable to 
tax on incidental non business turn- 
over (e. g. buying and ‘supplying tyres 
and tubes to transporters). where the 
buying and selling or supplying is not 
` the “business” of the dealer but is 
undertaken in performing his business 
for which he is registered as a dealer 
— (X-Ref. S. 5). ; (Para 5) 
Cases Referred: Chronological Paras 
(1961) AIR 1961 SC-311 (V 48)= 
: (1961) 1 SCR 924, B. K. 
Wadeyar: v. M/s. Daulatram 
Rameshwar Lal 


Mr. S. C. Agrawala, Advocate of 
M/s. Ramamurthi and Co., for Appel- 
lant, (In all Appeals); Mr. .Somanatha 
Iyer, Senior Advocate (M/s. S. K. 
Dholakia and S. P. Nayar, Advocates, 
with him), for Respondent, (In all ap- 
peals); M/s. Venkataranga Iyengar and 
Vineet Kumar, Advocates, “for Inter- 
vener: = ` i 

' The following Judgment of the 
Court was delivered by 


GROVER, J.:— These appeals 
have been brought by special leave 
against a common judgment of the 
Mysore High Court. 


2. 


The facts are not in dispute. 


The assessee is a dealer in iron ore.: 


TIt purchases iron ore from mine 
owners in Hospet and. sells them to 
the State Trading Corporation for ex- 
port to foreign countries. The asses- 


see and the State Trading Corporation ` 


are registered as dealers under - the 
Mysore Sales Tax Act, 1957, herein- 
after called the “Act”. According 
to the agreement between the parties 
ore was to be transported by rail from 
Hospet to Hubli and from there by 
road to Karwar port where it was 
loaded into ships for transportation to 
foreign -countries. All expenses of 
transportation from Hospet to the 
point where the ore was loaded in ships 
were to be borne by the assessee. The 
documents relating to transport by rail 
such as way bills, Railway Receipts ete. 
were made out inthe name of the 
State Trading Corporation, In, these 


documents the ore was shown as. con-. 


signed by the State Trading Corpora- 
tion to itself. The. railway. wagons 
for transportation were also -arranged 
by the State Trading Corporation “but 
from Hubli to Karwar it was the -as- 
sessee who engaged trucks for trans- 
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porting the ore. All documents of ex- 
port including the export licences 
from Karwar to foreign countries and 
all relevant shipping documents were 
. made out in the name of the State 
Trading Corporation. The State Trad- 
ing Corporation paid the price in two 
instalments. Ninety five per cent of 
the price was paid against shipping 
documents and five per cent’ against 
the certificate of weight and analysis 
at the foreign port of discharge. ‘The 
assessee -was, however, ‘enabled - by 
means of an arrangement between the 
State Trading Corporation and the 
State Bank and other Banks to raise 
advances on security of the ore to be 
adjusted against payment of price by 
the State Trading Corporation at the 
point of time mentioned in the con- 


tracts. The: contracts between the 
assessee’ and ‘the State Trading 
Corporation were described as 
“F. O. B. T.”. The letter "T stood for 


the word “trim” which had reference 
to the quality of the ore answering to 
specification contained ‘in the con- 
tracts., Under Section 5 (3) read with 
the Third Schedule of the Act tax 
was payable on iron ore at the point 
of last purchase within the State. For 
the two half yearly periods of 1957-58 
and the two subsequent years “1958-59 
and 1959-60 the: assessing authority 
held that the assessee was liable to 
tax being the last purchaser within the 
State. On appeal the Deputy Commis- 
sioner of Commercial Taxes held that 
the last purchases had been made by 
the State: Trading Corporation and not 
by the assessee’ and it was, therefore, 
the former that was liable to pay the 
tax. The'Commissioner of Commer- 
cial Taxes revised suo motu the order 
.of the Deputy Commissioner and res- 
tored that of the assessing authority. 
The assessee filed an appeal in case of 
each. assessment to the High Court 
under Section 24 (1) of the Act. | 


- 3. The approach of the High 
Court was on these lines. There were 
two purchases, one by the assessee 
from the mine owner and the other 
by the State Trading Corporation 
from it. If the purchase by the State 

. Trading Corporation from the assessee 
was for the purpose of export then the 
former would be liable but if the pur- 
chase by the State Trading Corpora- 
tion was one in the course of export of 
goods out of the territories -of India 
the last purchase. would be that of the 
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assessee. from the mine owners and 
it would be the. assessee on whom the 
incidence of tax «would fall. The High 
Court relied largely on a decision of this 
Court in B. K. Wadeyar v. M/s. Dau- 
latram Rameshwarlal, .(1961) 1 SCR 
924 = (AIR 1961 SC £11) and after 
noticing Article 286 of -the Constitu- 
tion, as amended by _the Constitution 
Sixth Amendment -Act 1956 and Sec- 
tion 5.of the Central. Sales Tax Act 
1956 as also the conditicns and nature 
of the contracts entered into between 
the parties, found that the transactions 
between the assessee and the’ State 
Trading Corporation were in the 
course of export and therefore the 
Corporation had no liability. to pay 
the tax. Reliance was placed on the 
presumption in the case of O. B. 
contracts that property in the goods 
passed when they were put on board 
the ship in the absence of special cir- 
cumstances pointing to the passing of 
the property at some other point of 
time. The following portion from the 
judgment of the High Court may be 
reproduced: — 


“The: only other ` cumstances 
specially relied upon by _ the appel- 
lant were that at an earlier point of 
time when the goods were being trans- 
ported by rail, the railway documents 
were made out in the name of STC 
and that the appellant kad been enabl~ 
ed to borrow moneys from banks on 
the hypothecation or security of the 
goods ‘themselves. The ormer circum- 
stance, in our ‘opinion, cannot be re- 
garded as conclusive or decisive þe- 
cause even after the goods were dis- 
charged at the railway. station at 
Hubli the responsibility of transport- 
ing them by road to Karwar port and 
loading them in the ship beyond the 
customs barrier still remained with 
the appellant in terms of the contract 
between him and the STC. The fact 
that the appellant was enabled to: hy- 
pothecate the goods is, if anything, a 
circumstance more against the appel- 
lant’s contention than in favour of it. 
The certification by the STC, on the 
strength of which such hypothecation 
of goods was made possible, does not 
indicate anything more than that 
wherever the. assistanze of the STC 
was necessary, it was made available 
to the appellant under the terms of 
the contract, for example, in the 
matter. of arranging - for railway 
wagons for transport from Hospet to 


National Tractors, Hubli v. 1-T. Commr.. 
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Hubli. In any event, these circum- 
stances are quite equivocal and never 


‘so. firm as to displacé the normal’ pre- 


sumption attaching to -F. O. B. con- 
tracts to the effect that the title in the 
goods covered by such contracts passes 
to the buyer only when the goods are 
put on board ships.” 


4, In our judgment the crucial 
point that fell to be determined was 
whether the-property passed to the 
State Trading Corporation pursuant to 
contracts entered into between the 
parties within the State of Mysore? 
If the property did not so pass to the 
Corporation the last purchaser would 
be the assessee. Admittediy the con- 
tracts entered into between the parties 
were F. O. B. and the normal rule in 
such contracts is that the property is 
intended to pass and does pass on the 
shipment of the goods. In other words 
in the absence of special agreement 
the property in the goods does not pass 
in case of such contracts until the 
goods are actually put on board the 


‘ship. The High Court has enumerat- 


ed with care all the material condi- 
tions: which were to be found in the 
contracts as also the manner in which 
the transportation of the goods took 
place apart from the payment of 
price and the arrangement about ob- 
taining of advances by the assessee by 
hypothecation: of goods. We are un- 
able to find any infirmity in the ap- 
proach and reasoning of the High 
Court on the question of passing of 
property in the goods in the light of 
the presumption which arises in the 
case of F. O. B. contracts. We would 
accordingly affirm the conclusion of 
the High Court that the assessee was 
the last purchaser .of the irom ore 
within the State and was thus liable 
to pay tax in accordance with the pro- 
visions of the Act.. 


: 5. In one of the appeals a 
minor question arose relating to the 
imposition of tax in respect of sale of 
tyres and tubés by the assessee to 
the National Transport Hubli. It was 
argued before the High Court that the 
assessee was not a regular dealer in 
tyres and tubes and that there was no 
profit motive in selling those articles. 
The case of the assessee was that the 
supply of these tyres. and tubes had 
been made to the transport contractors 


_to ensure that the terms of the asses- 


see’s contracts with the. State Trading 
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Corporation were fully and properly 
complied with. Before us the learn- 


ed counsel.-for the ‘State has quite: 


rightly and properly agreed, in yiew 
. of the comparatively. small amount of 
tax involved, that the assessee would 
not be called upon toʻpay ‘the tax on 
the sale of those tyres and tubes. ` 
6. In the result appeals fail 
- except with regard to the -tax which 
was levied on the sale of tyres and 
tubes which will not now’ be payable 
by the assessee. The. respondent ‘will 
be entitled to costs in this Court. One 
hearing fee. z 
Appeals dismissed. 


AIR 1971 ‘SUPREME. COURT 2280 
_ (V 58 C 486) i 


(From: Punjab)* 


J. M. SHELAT AND C, `A. VAIDIA- 
LINGAM, JJ. , 


Navin Chandra Chhotelal, Appel 
Tant v: The’ Central Board of Excise 
and Customs, New Delhi ‘and others, 
Respondents. 


Civil Appeal. ‘No. 105 of 1967, Dj- 
13-1- 1971. .. 
> © Customs: Act (1962), : $. 129 - — . Ap- 
pellate Authority can dismiss appeal 
if sub-section (1) or order passed under 
© the Proviso is not complied with- by 
the appellant. AIR - 1953.:SC 221 and 
AIR 1954 SC 403 and AIR 1968 SC 
13, Distinguished.. C. W. No. 666-D: of 
1966, Dj 24-8- 1966 (Punj), Affirmed. . 
. (Para 18) 


Sireta. aj of: Section 129 
makes it obligatory on` appellant to 
deposit duty: or penalty -pending the 
appeal or. to comply. with the order 
passed under the Proviso. On failure 
of the appellant to comply: with either 
requirement the Appellate - Authority 
is competent to dismiss appeal though 
dismissal is not expressly provided for 
in Section 129. (Para 18) 


Cases Referred: Chronological Faras 


(1968) AIR 1968 SC 13 (Vv 55)= 
(1968) 1 SCR. 82,. Collector of 

. Customs & Excise, Cochin v.. E 
A. S. Bava A . 12 

(1954) AIR 1954. SC 403 (V 41)= i 
1954 SCR 1122, Himmatlal 
Harilal Mehta v.; The State of. 
Madhya. Pradesh . ; >“ 11 


*(Civil’ Writ No, 666-D ‘of 1966, 'D/- 
24-8-1966, Punjab at Delhi). 


BO/BO/A180/71/ DVT/C 





(1953) ATR 1953 SC 221 (V 40)= 
(1953). SCR 987, Hoosein Kasam. 
- Dada. (India) Ltd. v. The State 
` of Madhya Pradesh : 10 
Mr. U. M. Trivedi, Senior Advo- 
cate, (Miss Swaranjit Sodhi and Mr. 


S. S. Sukla, Advocates, with him), for- 


Appellant; Dr. E: M. ‘Singhvi; Senior 
Advocate, (Mr. S. P. Nayar, Advocate, 
with him), ‘for Respondénts. 

The following judgment of the 
Court was delivered by: 

- VAIDIALINGAM, J. :— This ap- 
peal,. by special leave, is against the 
judgment and order dated August 24, 
1966 of the Circuit Bench of the. Pun- 
jab High Court at New Delhi dis- 
missing in limine Civil Writ No. 
666-D of 1966 filed by the appellant to 
quash the orders of the first and 


second respondents dated Decem- 
ber, 7,.1965 and April 23, 1966 res- 
pectively. 

2. The main -question ` that 


arises for consideration in: this appeal 
is whether the order of - the first res- 


<- pondent, Central Board of Excise and 


Customs, New Delhi, rejecting the ap- 
peal filed by the . appellant . for ‘non- 
compliancé with the provisions: of 
Section 129 of the Customs Act, 1962 
(Act 32.of 1962) (hereinafter to be re~ 


ferred.as the Act) was justified.. -The - 


point -lies within a’ very narrow com- 
pass and hence it is not necessary to 
state elaborately the allegations made 
against the appellant for-taking action 
under the Act read’ with the material 


- provisions ofthe Imports and Exports 


Control Act, 1947. Thé appellant was 
called upon by ‘the. third respon- 
dent, Collector of - Customs and 
Excise,. Cochin, to how cause why. 
he should not be penalised under 
Section < 112 (b) of the Act and 
why he .should not be  prosecut- 
ed under Section 135 (b) of the 
Act. Similarly another . notice was 
issued against one Rodrigues, with 
whom we are not concerned in these 
proceedings. - The appellant made re- 
presentations against the show cause 
notice and he was also: given an op- 
portunity to contest the allegations 
made against him, ‘The third respon- 
dent by his order- dated July 18, 1964 
held that the ruby ‘stone in question 
was smuggled into India by Rodrigues 
at the instance of the appellant and in 
pursuance of: an agreement entered 


. into between them and that the ruby 


stone was handed over to .Rodrigues 


>} 


iw 
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by the brother of the appellant at 
Rangoon. By-the said order the third 


respondent .confiscated the ruby stone. 
. and levied 


a personal penalty of 
Rupees 20,000/- 
under Section '112 of the Act ‘on the 
ground that: he was the prime movar 
behind the smuggling of the ruby 
stone. A personal . penalty was also 


' imposed on Rodrigues, who had. carri- 


ed the ruby stone. It was specifically 
stated: in. the order that the penaltias 
imposed were without prejudice to 
institution of any actior. under Sec- 
tion 135 of the Act. 


3.: The appellant filed an sp- 
peal on October- 7,- 1964 before tne 
first respondent under Section 158. 
After raising his contentions in tne 
memorandum of appeal on merits, ne 
pleadéd that it will not be possible for 
him to deposit the penalty amount of 
Rs. 20,000/- as was necessary under 
Section 129 of the Act, on the ground 
that he was innocent and that compli- 
ance with the requiremsnt of deposit 
will result in undue hardship. He 
further pleaded that it was’ beyoad 
his means to deposit such a large 
amount. Accordingly, he requested 
the first respondent to exempt:. him 
from making the deposit of . the 
the penalty imposed ‘as a preliminary 
requirement for hearing the appeal. 


4, :The first respondent by ‘Ais 
order dated December "T, 1965, reject- 
ed the appeal for non-compliance wth 
the provisions of Section 129 of fhe 
Act. From the order it is seen that 
as the appeal. had been filed without 
depositing the penalty levied by the 
third respondent, the appellant was 
called upon on November 23, 1964 to 
deposit the same -within 15 days and 
he was also further informed that his 
failure to deposit the penalty amount 


would render his appeal liable to be 


rejected for non-compliance with zhe 
provisions of Section 129. The ap- 
peal was heard on this preliminary 
point regarding waiver of the deposit 
under the said-section. After consid=r- 
ing the various groundsthat appear to 
have been pressed on behalf of she 
appellant, the order of the first res- 
pondent proceeds to state that it 
agreed to consider the appeal on merit 
provided a sum of Rs. 10,000/- out of 
the ‘total penalty levied was deposit- 
ed: The appellant was informed on 
August 17, 1965 about this requ-re- 
ment by registered letter and was 


on ..the appellant. 
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called upon to deposit the same with- 
in 14 days. As the. registered . letter 
was returned uriserved, a communica- 
tion was sent to the appellant’s law- 
yer, who was on-record and it was ac- 
knowledged-on October 18, 1965. But 
as the amount.of Rs. 10, 000/- was not. 
deposited, the appeal was ‘rejected for 
non-compliance with. the provisions of 
Section 129 of the. Act, . 


5. The ‘appellant caaea the 
matter. in revision before the second 
respondent under Section 130 of the 
Act. The appellant was given a fur- 
ther opportunity by the second res- 
pondent to deposit the sum of Rupees 
10.000/- ‘as required by the first res- 
pondent. As the appellant again fail- 
ed to avail himself of this opportunity, 
the second respondent: by its order 
dated April 23, 1966 rejected the re- 
vision petition ‘holding that the matter 
cannot be considered .on merits and 
that the Government of India saw no 
reason to interfere ‘with the decision 
of the’ Central Board of Excise and 
Customs. The writ petition filed by 
the appellant to quash the orders of 
the first and second’ respondents was 
dismissed in limine by the High Court 
and it is the said order that is chal- 
lenged: before us. ` 


6. It may be mentioned at this 
stage that the appellant was prosecut- 
ed under Section 135 (a) and (b) of 
the Act, before the ‘District | Magis: 
trate, Ernakulam. The District Magis- 
trate by his judgment dated Febru- 
ary 28,.1966 found the. appellant and 
Rodrigues not guilty of the offence 
with which they were charged and ac- 
quitted them under Section 258 of the 
Code of Criminal Procedure. 


7. Various grounds .of attack 
against the legality of the demand 
notice for depositing: the penalty under 
Section 129 (1) of the Act have been 


taken,- both before’ the High 
Court in the writ petition as also 
in the petition filed in this 
Court for special leave. But only 


two contentions were urged before us 
by Mr. U. N. Trevedi,. learned counsel 
for the appellant, namely, (i) Sec- 
tion 129 of the Act does not give any 
power to the first respondent to dis- 
miss the appeal for non-compliance 
with the requirements. regarding de- 
posit of the penalty amount; and 
(ii) by rejecting the appeal, the 
first respondent has approved the 
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order of the third respondent levying 
penalty against- the appellant, It will 
be noted that the validity of Sec. 129 
of the Act is not challenged. 


8. Dr. L. M. Singhvi, learned 
counsel for the respondents, -on ‘the 
other hand; urged that the first respon- 
dent has acted strictly” according to 
law when it passéd the order ‘reject- 
ing the. appeal for - non-compliance 
with Section 129. If .the appellant, 
who was given an opportunity ‘not 
only by the first respondent but also 
by the second respondent -to deposit 
the half amount of penalty, did not 
avail himself of the said opportunity 
he was ‘entirély to blame for bringing 
on him the consequences of the rejec- 
tion of his appeal. 

9. In view of the contentions 
taken before us on behalf of the ap- 
pellant, it is unnecessary for- us to 
consider in great details the decisions 
oo to by Mr. Trevedi. ` 


i In Hoosein' Kassam Dada 
Taai Ltd. v. The State of Madhya 


Pradesh, 1953 SCR 987 = (AIR 
1953 SC 221) the question that 
arose for consideration was whether 


Section 22 (1) of the Central Provin- 
ces and Berar Sales Tax Act, 1947, 
requiring the deposit of -the penalty 
along with the appeal . applied to an 
appeal filed against an order of assess- 
ment on the basis of return filed.on 
date when the. original ‘Section 22 (1) 
was in force. This Court held that it 
was only Section 22 (1)-as it-stood on 
the date of filing of the return that 
applied and not the amended section. 


1i. In  Himmatlal Harilal 
Mehta v. The State’ of Madhya~Pra- 
desh, 1954 SCR 1122 = (AIR 


1954- SC 403) the- question . relat- 
ed to the right of a party to approach 
the High Court under Article 226 of 
the Constitution without availing him- 
self of the other remedies provided 
under, the Central Provinces and 
Berar Sales Tax Act, 1947. This 
Court held that by the mere fact that 
a remedy was available under the said 
Act, an assessee was not disentitled to 
relief under Article 226 when he 
comes with an allegation that his 
fundamental right is sought to be in- 
fringed, ; 


- 2. In Collector of Customs & 
Excise, Cochin v. A. S. 

(1968) 1 SCR 82 = (AIR 1968” “SC 
13) the point that arose for considera- 
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tion was whether Section 129 of. the 
Act governed an- ‘appeal filed under 
the Central Excises and Salt Act, 1944, 
by virtue of the. notification dated . 
May 4, 1963 issued by the Central 
Government under Section 12 of the 
said Act. This Court held. that Sec- 
tion 129 of the Act was not attracted. 


13. None of -the above deci- 
sions have any bearing on the conten- 
tions raised by Mr. Trevedi., 


14. In order to appreciate the 
contentions of the learned counsel 
for the appellant, it is now ‘necessary 
to refer to Sections 128 and 129 relat- 
ing to appeals and deposit: of penalty 
or duty pending appeal. 


' "128 (1) Any person aggrieved by 
any decision or order passed under 
this Act may, within three months 
from the date of the communication 
to him of such decision or order— 

(a) where the decision ‘or order 
has been passed by a Collector of Cus- 
toms, appeal to the Board; 

(b). where the decision or order 
has been passed by an officer of cus- ' 
toms lower in rank than a Collector 
of Customs, appeal to the Appellate 
Collector of Customs; 


Provided -that the Appellate 
Authority may, if it is satisfied that 
the appellant was prevented by suffi- 


-cient cause from presenting the appeal 


within the aforesaid period of three 
months, allow it to be presented with- 
in a further period of three months. - 


(2) The Appellate Authority may, 
after giving an opportunity: to the ap- 
pellant to be heard, if he so desires, 
and. making such further inquiry as 
may be necessary, pass such order as 
it thinks fit, confirming, modifying or. 
annulling the decisions: or order ap- 
pealed against: 


_ .Provided that an order enhancing 
any penalty or fine in lieu of confis- 
cation or confiscating goods of greater 
value shall not be passed:—~ 


(a) by an Appellate Collector of 
Customs; 

(b) by the Board unless the appel- 
lant has. been given a reasonable op- 
portunity of showing cause against 
the proposed order: 

Provided further that where. tħe 
Appellate Authority is -of opinion that 
any duty of customs has ‘been short- 
levied, no order’ enhancing the duty 
shall be passed: unless the appellant is 
given notice within the. time-limiti 
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specified in Section 128 to show 
cause against the proposed order. 

129 (1) Where the decision or order 
appealed against related to any dwy 
demanded in respect of. goods. which 


are not under the control of customs. 


authorities or any penalty levied und=r 
this Act, any person desirous of ap- 
pealing: against such decision or ord=r 


shall, pending the appeal, deposit with . 


the proper officer the duty ` demand=d 
or the penalty levied; 


Provided that where in any ete 


cular case the appellate authority is of 
opinion that the deposit of duty de- 
manded or penalty levied will catse 
undue hardship to the . appellant, it 
may in its discretion dispense with such 
deposit, either unconditionally or sub- 
et to such conditions as it may deem 
it. 


(2) If upon any such appeal it is 
decided that the whole or any portion 
of such duty or penalty was not levi- 
able, the proper officer shall return to 
the appellant such amount of duty or 
penalty as was not leviable.” 

15. From the provisions ex- 
tracted above itis tobe seen that S2c- 
tion 128 gives a right of appeal against 
the decision or order passed by «he 
authorities mentioned therein. It also 
specifies ‘the authorities to whom end 
the period within which the appeal is 

-to be filed. The proviso to sub-sec- 
tion (1) of Section 128 gives power to 
the Appellate Authority on sufficiant 
eause being shown to extend the period 
for filing the appeal by a further 
period not exceeding three months. 
Sub-section (2) provides for an oppor- 

. tunity being given to the appellant to 


be heard, it he so desires, and the’ Ap- 


pellate Authorities passing ‘such orders 
by way .of confirming, modifying or 
annulling the decision or order appeal- 
ed against, subject to. two provisos 
contained therein. Section 129 (1) 
makes it obligatory .on the person fil- 
ing an appeal to deposit, pending the 
appeal, with the . proper . officer the 
duty demanded or penalty levied 
where the order or decision appecled 
against relates to any duty demanded 
in respect of goods; which are not 
under the control of Custom -Authori- 
ties: or of penalty levied under the -Act. 
The proviso gives power to the Apoel- 
Jate Authority in particular cases to 
dispense with such deposit either un- 
conditionally. or subject to such.condi- 
tions, as it may deem. fit, when i is 


of the opinion that the deposit of duty 
demanded or penalty levied will cause 
undue hardship to the appellant. 
Under Section 129 (1) the appellant, 
in this case, when he filed the appeal 
to the first respondent’ against the 
order of the Collector of Customs 
levying penalty had to normally de- 
posit the entire amount of penalty, 
namely, Rs. 20,000/-, but as the appel- 
lant had made a request for dispens- 
ing .with such deposit; the first res- 
pondent heard him on that. point and 
ultimately, as mentioned saarlier, re- 
duced the amount of penalty to be de- 
posited to Rs. 10,000/-. But as the ap- 
pellant did not comply with the said 
requirement, his appeal was rejected 
without going into merits for non- 
compliance of Section 129.- The 
second respondent. also when it was 
moved in revision gave the appellant 
further time to deposit the ‘sum of 
Rs. 10,000/-, but as the appellant fail- 
ed to avail himself of that cpportunity. 
the Government of India declined:to 
interfere with the order of the first 
respondent. ` 


. 16. -` Section 128 no doubt gives 
a right of appeal. But it is followed 
by Section 129 (1) regarding making of 
deposit pending the appeal. It must 
also be noted that so far as the deposit 
of duty is concerned, the requirement 
regarding the deposit will come into 
force only if the goods in respect of 
which-duty is demanded are not under 
the control of Customs Authorities. 
Though sub-section (1) of Section 129 
may appear to make it necessary that 
an appellant should deposit the duty 
or penalty before his appeal could be 
heard cn merits, the proviso whittles 
down the rigour of sub-section (1). In 
this connection it is to be noted that 
under Section 189 of the Sea Customs 
Act, 1878, it was . obligatory on the 
part of an appellant to deposit the duty 
or penalty pending the appeal. There 
was no provision therein by which the 
appellate authority . could. waive the 
requirement regarding the deposit of 
the entire amount of. duty or penalty. 
But in the Act by the proviso to sub- 
section (1) of Section 129, which has 
been quoted above, -discretion has 
been given to the appellate authority 
to either waive the deposit of the en- 
tire amount of penalty- or duty or 
reduce the quantum to be so deposited 
if the appellate.authority is of the opin- 
ion ‘that the. -requirement regarding, 
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the deposit of the full. amount - of 


“ penalty or’ duty will cause “undue 
hardship to an appellant, ` 


: 17. We have ` aay pointed 
out that the appellant did make a re- 
quest to the first respondent. to exempt 
. him from the requirement ` regarding 
the deposit ` of the’ penalty levied 
‘against. him. The grounds” pleaded | by 


him in- this behalf were that. he was - 
. innocent and that it was not possible 


for him to deposit the penalty: amount. 
The appellant was heard initially on 
his, request for exempting him from 
depositing ‘the penalty and having ‘re- 
- gard to the representations made by 
him, the first respondent reduced the 
amount of penalty to be deposited to 
Rs., 10,000/- that is half the amount of 
penalty levied by ‘the Collector. The 
appellant did not comply. with this re- 
quirement and therefore his appeal 
was rejected for non-compliance with 
the provisions of Section 129 (1). The 
appellant availed himself of his right 
- to challenge this order in revision 
under Section 130 of the `“ ' Act, before 
the second respondent. ` The appellant 
was given a further opportunity to 
deposit.the sum of Rs. 10,000/-, but he 
failed to avail himself of this further 
opportunity afforded to him by the 
` second respondent and hence his revi- 
sion was rejected. ” 


18. - No doubt Section 129 does 
not expressly provice for the rejection 
of the appeal for non-compliance with 
the requirement regarding the deposit 
of penalty or duty; but when sub-sec- 
tion (1) of Section 129 makes it obli- 
gatory. on an appellant to deposit. the 
duty or penalty -pending the appeal 
and if a party does not comply either 
with the main sub-sz2ction or with any 
order that may be passed under the 
proviso the ‘appellate authority is 
fully competent to reject the appeal of 
non-compliance with the. provisions’ of 
Section 129 (1). That is exactly what 
the first respondent has done. in_ this 

ease. Accepting the contention of Mr. 
Trevedi will mean that the’appeal will 
have to be kept-on file for ever even 
when the requirement. of Sec. 129 (1) 
has not been complied with. Reten- 
tion of such ‘an appeal on-file will 
serve no purpose whatsoever because 
unless Séction 129 -(1).° is complied 
with, the appellate authority cannot 
proceed ‘to hear an appeal on merits. 
Therefore, the logical consequence: of 


failure to comply with ‘Section 129 a 


penalty. Therefore, it follows 


is the rejection of appeal on that 
ground, 

19, No doubt, the. rejection of 
the appeal by the first: respondent will 
mean that the appellant is bound by 


the order of the third respondent 


levying penalty. Such :a result has 
been brought about only by the de- 
fault of the appellant in complying 


with the order of the first respon- . 


dent to deposit half. the amount of 
that 
the rejection of.the appeal by the first 
respondent was legal and the. order: of 
the High Court . ‘dismissing the writ 
petition is valid. 


20. ‘In the eee the^ appeal 
fails and is dismissed with costs. ` 


- Appeal dismissed, 


AIR 1971 SUPREME COURT 2284 
(V 58 C 487) 
zy (From: Calcutta)" 
K. S. HEGDE ae A. N. GROVER, 


` The. Indian ‘Aluminium Co: Ltd, 
Appellant.v. Thè Commissioner of In- 
come-tax, West Bengal I, : Calcutta, 
Respondent, 

Civil Appeal No.: 24 of ‘1967, D/- 
12-1-1971. 


- Income Tax Act (1922), S 10 (2) 
(xi) and (xv) — Bad debt to be allow- 
able as’ deduction under S. 10 (2) (xi) 
should be shown to be a proper debt 
directly related to business. -Income- 
tax paid. under statutory obligation 
under S. 18 (7) cannot. be allowed as 
business expenditure under. S. 10 (2) 
(xv) — (1963) 48 ITR 67 (SC); Bel. on; 
(1969) 1 ITJ 32 (Bom), Ref. to. - 

; (Paras 4;.5, 6) 


- Where ie assessee company fail- 
ed to deduct at Source . under Sec. 18 
(3-B) the income-tax payable in- res- 
pect :of the annual retainer fees. pay- 
able by it to:a--foreign non-resident 
company in -respect of its technical 
assistance and thereby : incurred.a sta- 
tutory liability under Section 18 (7) of 
paying the income tax itself but the 
non-resident -company refused to reim- 
burse the assessee company ‘on ground 
that it. was not contractually bound to 


*(Income-Tax Reference ' No. “90. _ of 


1962, D/~ 27-4-1966 —— Cal.) . 
AO/BO/A163/71/KSB/C_ i 


yA 


i 


1971 


pay the tax, the amount of income-tax 
So paid by the assessee is not an allow- 
able deduction under Section 10 (2) 
(xi) as a bad debt or under S. 10 (2) 


' (xv) as an expenditure. exclusively laid 


out for purpose of. the assessee’s busi- 
ness, [Paras 4, 5, 6) 


Cases © Referred: Chronological Paras 
(1969) 1 ITJ 32 = 67 ITR 667- 
(Bom), Commissioner -of In- 


“come Tax, Bombay v. M/s. Pan- 
nalal Narotamdas & Co. Bombay 6 
(1963): 48 ITR 67 = (1963) 
1 ITJ 162 (SC), A. V. Thomas 
& Co. Ltd. v. Commissioner of 
Income-Tax i 


- Mr. M. C. Chagla, Senior Adwo- 
cate, (M/s. S. R. Banerjze, N. N. Go- 
swami and S. N. Mukerji, Advocates, 
with him), for Appellant; Mr. Jaza- 
dish Swarup, 
India, (M/s. Ram Panjvani and R. N. 
Sachthey, Advocates, with mm), for 
Respondent. l 


The following Herment 
Court was delivered by 

GROVER, J.:— This is an apjeal 
by special leave ‘from a judgment of 
the Calcutta High Court answering 
the following question referred to it 
under Section 66 (1) of the Indian In- 
come-tax Act,.1922, hereinafter called 
the “Act” in ‘the negative and against 
the assessee:— ` 

“Whether, on the facts and in 
the circumstances of the case, the sum 
of Rs. 1,24, 199/- was deductible from 
the business income of the assessee 
either under Section 10 (1) or 10 (2) 
fee or 10 (2) (xv) of the i aa 


of the 


ae assessee is a public limited com- 
pany having its registered office at 
Calcutta. Its principal business con- 
sists of manufacturing ‘aluminium. in- 
gots, sheets and such other procucts 
from aluminium. There is ancther 
company known by the name of Alu- 
minium Laboratories Limited, Mion- 


treal, in Canada,. hereinafter called the 


“Montreal Company”, which provided 
the -assessee with technical know-how, 
engineering ‘servicés ete. regarding 
development of production of the 
goods. An ‘agreement was entered in- 
to on January 31, 147, between the 
Montreal: Company and: -the . assessee. 
The agreement: provided for payment 
of a retainer fee on-an annual basis. 


There was no condition or stipulation . 


that the fee would be payable by the 


Solicitor-General of. 
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assessee without deduction of. tax 
under the provisions of the Act. The 
assessee credited a total fee of Rupees 
2,50,808/- in favour of the Montreal 
Company for a period of seven years 
between the accounting ..year ending 
ise 30, 1944 and September 30, 


2. In. 1951 the “Tneometat 
Officer treated the assessee as being in 
default under Section 18 (7) of the Act 
in respect of the amount of tax which 
the assessee was liable to deduct from 
the payments made to the Montreal 
Company under the provisions of Sec- 
tions 18 (3-A), 18 (3-B). and 18 (3-C) 
of the Act. The amount o2 tax which 
was found to be payable by the asses- 
see came to a total sum of Rupees 
1,24,199/-. The assessee wrote to the 
Montreal Company asking: for reim- 
bursement of the said amount. The 
Montreal Company, however, refused 
to accept the assessee’s claim for re- 
imbursement by means of a letter 
dated August 3, 1954. The assessee 
wrote off the amount of Rs. 1;24, 199/- 
during the relevant previous yéar 
ending on December 31, 1954. The 
assessee appealed to the Appellate 
Assistant Commissioner,. who allowed 
its claim. The department preferred 
an appeal to the ‘Tribunal which held 
that the amount in question was nei- 
ther expenditure incidental to the 
business nor was it wholly and ex- 
clusively laid out for that purpose nor 


‘was it claimable as a bad debt in 


view of the fact that it had not been 
incurred as a trade debt in the course 
of the business. - The departmental ap- 
peal was therefore allowed and the 
order ‘of the Income-tax Officer was 
restored. The High Court was of the 
view ‘that there was a nexus bétween 
payment and the business of the asses- 
see inasmuch as it had an indirect 
bearing upon the technical aid which 
the assessee had obtained from the 


` Montreal Company but was of the opi 


nion that even if the payment had 
some connection with the business it 
could not be said to be incidental to 
it as the liability .could have been 
avoided by ‘the assessee if .it had de- 
ducted. at the source the. ‘required 
amount of income-tax from the re- 
tainer.fee which was payable to the 
Montreal Company. The High Court 
also considered the question . whether 
amount paid to the Montreal Company 
could be treated as a bad debt within 
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the meaning of S. 10 (2) (xi) but came 
to the’ conclusion that :as it had not 
been advanced as a trading debt in 
the course of business it was not: de- 
ductible as a bad debt. According to 
the High Court the provisions of S. 18 
(3-B) had not been complied with and 
since the statutory provisions had 
been disobeyed and as.a result there- 
of the assessee had incurred a liability 
it could not be construed as a part of 
business expense within the: meaning 
of Section 10 (2) (xv) nor could it be 
said that such an expénse was wholly 
and exclusively ` laid out for the pur- 
pose of the business. 


3. In order to decide the ċon- 
tentions raised before us it is necessary 
to refer only to Sections 18'`(3-B) and 
18 (7) of the Act as they stood at the 
material time:— 

S. 18 (3-B) “any person responsi- 
. ble for paying to a person not resident 
in the territories any interest not be- 
ing “interest on securities” or any 
other sum chargeable under the’ provi- 
sions of this Act shall, at the time of 
payment, unless he is himself liable to 
pay ariy income-tax ‘and super-tax 
thereon as an agent, deduct income- 
tax at the maximum rate and super- 
tax at the rate applicable. to a com- 
pany or in accordance with the provi- 
sions of sub-clause (b) of sub-sec. (1) 
of Section 17, as the case may be: 


Provided that -where 


not resident is not a company, the 


proviso to sub-section (2-B) shall ap- 


ply to-the deduction of income-tax and 
super-tax under this sub-section as it 
applies to the deduction of income-tax 
and super-tax under sub-section (2-B): 

Provided further that nothing in 
this section shall apply to any pay- 
ment made in the course of transac- 
tions in respect of which a person res- 
ponsible for the payment is deemed 
under the first proviso to Section . 43 
to be an agent.of the payee.” 


© S. 18 (7) “I£ any such person does’ 


not deduct or after deducting fails to 
pay the tax as required. by or under 
this section, he, and in the cases spe- 
ecified in sub-section (3D) the company 
of which he.is the principal -officer 
shall, without prejudice to any other 
consequences which he or it may in- 
cur, be deemed to bə an assessee. in 
‘default in respect of the tax. PP Ba: 

. Provided that. - ae f 
Now the Act- contains — provisions for 
collecting taxes in two-modes;. one is 


the person. 


ATR 
by direct levy and the other is by 
means of deduction at the source. Sec- 
tion 18 provides for deduction in cases 
inter alia of “Salaries”, “Interest on 
securities”, “Dividends”, interest and 
other sums chargeable under the Act 
and paid to -non-residents, There is 
no dispute that-in the present case the 
assessee was bound under sub-s. (3-B) 
to deduct the sum chargeable . under 
the provisions of the Act at the time of 
payment of the retainer fees to the 
Montreal Company. Under sub-s. (7) 
if the assessee did not deduct .the 
amount of tax as required under the 
section it was to be deemed to. be in 
default in respect of the tax. The 
argument raised on behalf of the ap- 
pellant is that the Montreal Company 
refused to reimburse it for the ` pay- 
ment of the amount in question for the 


-reasons stated in the letter dated Au- 


gust 3, 1954. It was stated in this let- 
ter that the Montreal Company was 
not contractually bourid to meet ‘the 
obligation of Indian tax liability. The 
concluding portion of the letter was 
as follows: 


‘Again . this fageives a question | of 
principle for us. If every State to 
which we have to render technical 
assistance, based.on the researches 
carried on by us.in our -plant and 
laboratories, starts demanding income 
tax and super tax on our charges, no 
such State could ever receive: any 
technical assistance at all and we our- 
selves could hardly afford to render 
such technical. assistance and the ex- 


pensive taxes involved. We have given . 


this matter our serious consideration 
and cannot bring ourselves on any 
score, equitable, legal contractual, or 
moral to reimburse to you any monies 
you may have to pay to the Indian- 
taxing Authorities.’ 


4, The claim of the assessee 
principally ‘is two fold. It is maintained 
firstly that after the refusal of the 
Montreal Company in the matter of 
reimbursement the amount of Rupees 
1,24,199/- was written offas abad and 
irrecoverable debt. It was, therefore, 
deductible under S. 10 (2) (xi) of the 
Act. In the section the debt certainly 
means something more than. a mere 
advance. It is something which is 
related to business:or results from it. 
To be claimable as a bad ‘and irrecove- 


rable debt it must: first be shown:as al: 


proper debt. (vide.A. V. Thomas & Co. 
Ltd. v. Commissioner `.of Income tax, 
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(1963) 48 ITR 67 at p. 7E (SC).)- It is 
well settled that a business or trading 
debt should spring -directly from the 
carrying on of a business or trade and 
should be incidental to it and it cai- 
not be just any loss sustained by the 
assessee even if it has some connec- 
tion with. his business. 


5. Although it is true that tne 
retainer fees were paid ky the assessse 
to the Montreal Company for. techni- 
cal assistance which hac a connection 
with the business of the assessee kut 
it is not possible to regard the amount 
which the assessee was bound to deduct 
from ‘the total payment made to the 
' Montreal Company under S. 18 (3-B) 
of the Act and which it failed to re- 
cover from that company as a debt 
which could be deductei under S. 10 
(2) (xi). The debt was not inciden<al 
to the business because it arose out of 
non-compliance with the provisions of 
the Act. The payment which the ass2s- 
see made to. the income tax autio- 
rities and which it . failed to recover 
from the Montreal Company was more 
amatter of commercial expediency end 
proceeded out of motives of businsss 
relationship because the assessee was 
anxious not to annoy or offend zhe 


Montreal Company so as to avail of. 


its continued technical assistance end 
advice, Indeed the argument on 2e- 
half of the appellant has rested a great 
deal on this aspect of the matter and 
it has been urged strenuously that the 
assessee could not afford to displease 
the Montreal Company - as it stood 
greatly in need of the latter’s teckni- 
cal assistance. . 


6. Secondly ‘the question is 
whether the assessee could claim 
deduction under S. 10 (2) (xv) of the 
Act. .:For that purpose the assessee aad 
to establish that the amount in ques- 
tion had been wholly and exclusively 
laid out for the purpose of-its business. 
Our attention has been invited tc a 
decision of the Bombay High Cour: in 
Commissioner. of Income. tax, Bombay 
v: M/s Pannalal Narotamdas & Co. 
Bombay (1969) 1 ITJ 32 (Bom) in waich 
it was held that the amount of penalty 
imposed not for the fault of the asses- 
see but because he had to pay the 
same for the purpose of getting the 
goods released from the Customs Au- 
thorities could be regarded as wkolly 
and exclusively incurred for the Dur- 
pose of his business. We consider it 
unnecessary to pronounce on the cor- 
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rectness of this decision. The point 
which came up for consideration there 
was altogether different and it can 
afford no assistance to us in determin- 
ing whether an amount which an as- 
sessee had to pay by virtue of the pro- 
visions of the Act could be regarded 


.as an expense incurred wholly and 


exclusively for the purpose of the 
business. The assessee was presumed 
to know the relevant provisions of the 


‘Act at the time when it entered into 


an.agreement with the Montreal Com- 
pany. There was no provision in the 
agreement with the Montreal Com- 
pany -which created a contractual 
obligation on the assessee to make 
payment of the taxes deductible under 
S. 18 (3-B).. At any rate it is difficult 
to understand how a payment made 
under a statutory . obligation, because 
the assessee was in default, could con- 
stitute expenditure laid- out for the 
purpose of the assessee’s business. 


7. We find: no reason or justi- 
fication to interfere with the answer 
returned by the High Court with the 
result that the appeal fails and it is 
dismissed with costs. 
Appeal dismissed. 


AIR 1971 SUPREME COURT 2287 
` (V 58 C 488) 


.(From: Kerala)* 
J. C. SHAH, C. J., K. S. HEGDE AND 


A: N. GROVER, JJ. 
‘ Narayana Pillay Daivasen, yea 
pellant. v. The State of Kerala, Res- 


pondent. 


Civil Appeal No. 607 of 1967, D/- 
5-1- 1971. 


(A) Land Acquisition Act (1894), 
S. 54 — On the question of compen- 
sation, the Supreme Court wil! not 
interfere with the decision of the High 
Court in appeal, where it finds no in- 
firmity -either in the reasoning of the 
High Court or in the appreciation’ of 
evidence by it. (Para 5) 


(B) Land Acquisition Act (1894), 
S. 18 — The owner who in his appli- 
cation for reference does not raise an 
issue about the area compulsorily 
acquired cannot agitate the matter 
before tke Court. (Para 6) 


*(Appeal Suit No. 444 of 1962, D/- 1- 


3-1966 — Ker.) 
AO/BO/A1 03/ 71/MKS/C 
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= Mr. Sardar Bahadur Saharaya, Mr. 
Vishnu Bahadur Saharaya and Miss 
Yougindra: Khushalani, Advocates, for 


Appellant; Mr.: M. R: K Pillai, Advò-. 


„cate, for Respondent. : 


, The following Judgment of. “the 
Court was delivered „by 


GROVER, J.: This is an appeal by. 


-certificate from a judgment and decree 


_of the Kerala High. Court arising out- 
compensation noe $ 


of assessment of, 
acquisition of certain’ land. 


2, On April 22, 1957, the land 
in dispute had been purchased by the 
appellant’: from the Maharaja ` of 
Travancore at a nominal price. It was 
comprised ‘in ‘survey: “No. 1680 and its 
area was stated in the sale deed to be 
5 Acres and 10 Cents. Later on by a 
sale deed dated October 14, 1957 the 
appellant retransferred-an area of 65 
Cents to the Maharaja. It was claim- 
ed by him that according to the sur- 
vey plan and the revenue records the 
area left in his ownership came to 4 
Acres and 45 Cents: On June 13, 1959 
the appellant sold 15 Cents out of the 
aforesaid area for Rs. 7500/-. On Au- 
gust 17, 1959-he sold another 5 Cents 
for Rs. 2875/-. 


3. On Ta 22, 1959. a 
notification for acquisition of the land 
was issued ‘under . S. 4 of the Land 
Acquisition Act. This - was followed 
by, a notification under S. 6 on June 
.21;- 1960. The Government. took -pos- 
-session on August 4, 1961. 


atthe rate of Rs. 100: per Cent cal- 
culating the total amount on the basis 
that the area was 4 Acres 15 Cents. 
The appellant asked for a reference 
under S. 18 of the Act. In that ap- 
plication he did not challenge the ex- 
tent of the area acquired but made a 
grievance of the market rate having 
not been awarded. ° 


. Before the Additional Subordinate 
Judge, who decided. the reference, -the 
appellant, however, raised the ques- 
tion that the actual area which. had 
` been acquired was 4 Acres 25 Cents 
and not 4 Acres 15 ‘Cents. This 
part of the appellant’s claim was 
negatived by the Additional Subordi- 
nate Judge. As regards the rate. at 
which. the compensation was to be 
awarded the learned 
the sales made on June 13, 1959 and 
August 17, 1959 by means of Exhibits 
P. 13 and ’P, 14 as Renmin: ‘But after 


“The De- - 
puty Collector awarded compensation’ 


situate. 


‘time of aquisition. 


judge accepted 


AIR. 


considering the whole 
rate, of compensation was fixed at the, 
rate of Rs. 150/-' per Cent. The ‘ap- 
pellant appealed to the High .Court. 
That appeal was heard : along with 
some other appeal ‘and the High Court 
fixed the value at the rate of Rs. 300/- 
per Cent whereas the claim of the ap- 
pellant was that Rs. 450/- per cent 


- Should be awarded, 


__ 4. The High Court was of the 
view that the area of the lands cover- 


ed by Exhibits P. 13 and P. 14 was. 


comparatively .very` small. After a 
consideration of the evidence. and in 
particular of D. W.-1, who was:a-reve- 


evidence the | 


nue supervisor, the High Court came ’ 


to the conclusion that the acquired 
property was roughly about 10 feet 
below the road:level at the lowest 
point and could: not be entered from 
the road on the east directly though 
it would be possible to enter it if the 
wall on the northern side was demo- 
lished and the land levelled. As regards 
the value of the plot sold by Exhibits 
P. 13 and P. 14 the High Court was of 
the opinion that after deducting. the, 
value of the granite compound wall 
the average value of the land covered 


by the two sales was roughly Rupees. 
450/- per cent. 


The’ High Court tien. 
proceeded to say: 


“The property: acquired is, no 
doubt, fairly extensive, oe an area 
of 4.15 acres. But it. in a very 
important locality is not dienaa. It. is 
near the Post Office and High School 
and lies abutting the main central 
road leading from ‘Trivandrum to 
Nagercoil and it is within the city 
corporation, and in fact is~very near 
crowded: areas ‘where gramas are 
It is bounded: on three sides 
by roads. There is no. direct access 
from the main central road at the 
But there is an 
equally’ good road as far as access is 
concerned on the western side, which 
links ‘up with the main central road. 


It is in evidence that after the acqui- ' 


sition without any filling up or levell- 
ing up, it is admitted by D. W. 1, that 
the property has been utilised for the 
construction of school buildings. The 
only factors therefore are the large- 
ness of the area and the difference be- 
tween the levels between the pro- 
perties covered by Exts. P. 13 
and P. 14 on the one hand and 
the acquired property on the other. 
After considering all the aspects, we 


1971. > 


feel that:a minimum of two-thirds of 
the value which we hav2 fixed as.the 
value of:the lands covered by Exts. 
P. 13 and.P. 14 should be awarded as 
land value for the acquired. propery- 
We accordingly fix the land value of 
the acanired -property at Rs. 300/- a 
cent. 

5, "Learned counsel tor the Ep7, 
pellant has not been able to show in 
what manner the appreciation of evi- 
dence by the High Court was defsc- 
tive and should not be’ accepted as 
correct. It has been contended thrat 
the situation of the land acquired is 
in no way different from that of zhe 
plots covered by ths’ sale deds 
Exts. P. 13 and -P. 14. Unfor- 
tunately no plan has been shcwn 
to us from - which the relative 
situation could be determined of thé 
acquired land and ‘the plots” which 
had' been sold. At any rate the large- 
ness of the area is a relevant: factor 
which. was rightly. taken into consi- 
deration by the High Court and simi- 
larly the evidence of D. W. 1 which 
has been accepted showed that the 
level of the land acquired was very 
much below. the road level. We “ind 
no such infirmity in the reasoning of 
the High Court and appreciation of 
evidence by it which would justify 


jinterference in appeal by this court. 
6. 


The only. other question 
which has been sought to be pressed 
before us relates to the extent of the 
area which was acquired. Since’ in 
the application for r2ference under 
S. 18 of the Act it-was accepted that 
the area was 4 Acres'15 Cents we are 
unable to see how it is open to ‘the 
appellant -to agitate that matter. ; 

7. The appeal fails and i. is 
dismissed with costs. : 
ai Appeal dismissed. 
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Evidence Act (1872), S. 91 — 
Terms of contract required- to be in 


‘writing cannot be proved otherwise 


than by offering the. document itself 
in evidence — (Arbitration Act. Ate 
S.. a — (Contract: Act (1872); S. 10). 


(Para 7) 
Thus where- -conflict between 
“bought and sold notes”, constituting 
a ‘forward contract in jute showed 
minor deviation not violating the 
genuineness of the ‘sold note’, it .was 
held that Court could not refer to any 
other evidence for., determining the 
question whether arbitration could be 
invoked for settlement of the dispute. 
(Paras 7, 8 and 16) 
Mr. Bishan ‘Narain, Sr. Advocate, 
(M/s. ‘S. Tibrewal, and B. P. Mahesh- 
wari, Advocates, with him), for Ap- 
pellant: -Mr. V. M. Tarkunde, Sr. 
Advocate, (M/s. G. R.- Chopra, T. C. 
Bedi and: Miss C. M. Kohli, Advocates, 
with him), for Respondent. 


` The Judgment of the Court was 
delivered by ` 
~ HEGDE, J.: The facts of this case 
are fully set out in: the crder of this 
Court dated March 19, 1968* by- which 
this Ceurt required the High Court to 
take ‘some additional evidence in the 
case: We shall briefly refer to those 
facts for giving a‘ connected picture. 
The appellant and-the res- 
pondent are the members of the East 
India Jute. and Hessian Exchange Ltd. 
(hereinafter: called the “Assóciation”). 
On August.11, 1960, the. appellant 
agreed to purchase and the respondent 
agreed to sell 750..bales of Pakistan 
raw jute at the rate of Rs. .103 per 
bale of 400 lbs. net ex-Narayanganj 
and/or ‘Daulatpur and/or Khulna 
for delivery during October and/ 
or November, 1960. In the- trans- 
action W. Haworth and Co. (P.) Ltd. 
acted -as brokers: for both the 
parties. According to the custom of 
the trade which is recognised by the 
Bye-laws of the Association, the bro- 
kers sent a Sold Note on behalf of the 
appellant to the respondent and issu- 
ed.a Bought Note on behalf of the 
respondent to the appellant. The goods 
contracted to be. purchased by the ap- 
pellant were to be imported from 
Pakistan, The appellant was in terms 
of the Sold Note to furnish to 
the respondent import licence and 
a letter of ' authority issued by 
the proper officer authorising the 


*Reported in AIR.1968 SC 1308. 
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nominee to 
quantity of 


respondent ` or his 
import the. requisite 


jute from Pakistan for delivery to the: 


appellant. For importing jute from 
Pakistan, a letter of credit had, under 
the terms of the: contract, to be open- 
ed by the respondent. Differences 
arose between’ the parties in respect 
of the execution.of the’ contract:as a 
result ‘of which on January 15 1961; 
the appellant referred: its claim for 
Rs. 1,17,750/- against the respondent: to 
the. Tribunal of Arbitration. -The As- 
sociation is recognised’ for the purpose 
of Forward Contracts (Regulation) Act 
74 of 1952 as an ‘Association concern- 
ed with regulation and control of for- 
ward contracts in jute and jute -poods. 
The Association, has under S. -11 of 
that Act with the previous ‘approval. of 
the Central Government made Bye: 
laws'to regulate and control - forward 
contracts in. jute and juté: goods and 
for trading and Transferable “Specific 
Delivery Contracts in raw- “jute. and 
jute goods. Clause (a) in Ch::V_of 
of the Bye-laws provides that rio trad- 
ing in Transferable Specific Delivery 
Contracts in’any delivery or-déliveries 
in raw jute and/or jute goods shall be 
effected otherwise than between mem- 
bers or through or with any member, 
or where the services of-a broker, who 
is not.a member, are employed .by a 
member, otherwise than.-.through. a 
licensed broker. Clause..1:<(b) provides 
that all Transferable Specific Delivery 
Contracts shall be in writing in’ the 
prescribed forms.. The. plea taken -by 
the appellant in the claim made before 


the Tribunal’ was:that the. respondent ` 


had failed to open a letter. -of credit 
for importing the stipulated 750 bales 
of. “jute. cuttings” from Pakistan -ac- 
corning. to the Sea of the Contoan 


3. ‘On June” 26,. 1961,. the res- 
pondent ‘moved before the- High. Court 
of Judicature at : Calcutta on its- origi- 
nal side a‘ petition under S. 33. of:thé 


Arbitration ‘Act, - 1940, ‘inter - alia, TOR 


the following orders: =: 


(a) that the existence: or` validity 
or. otherwise ' of the’ alleged arbitration 
agreement dated: August 11, 1960° -beż 
tween the appellant and the respon- 
dent be adjudicated upon and deter- 
mined by the High* Court; - and ` 


(b) that it be declared ‘that. the “ae . 


leged arbitration is void, illegal and 
ineffective and of no “effect ‘and such 
arbitration’: agreement ‘be’ set aside. 


A.LR. 


4, The principal ground in sup- 
port of the petition-was that the terms 
of the Bought Note and the Sòld Note 
did not.tally.: and on. that. account, 
there -was no. concluded contract. j 

Be On the pleadings “the ‘High 
Court raised the following issues: 


-- 1, (a) Do the..Bought and -Sold 
Notes -vary in “material particulars as 
tole in Perea 2-of the peti- 
ion 


a (b) -If so, what is | the effect there- 
(0) 

2. (a) Is: the Sold Note “which has 
beer produced-in Court by the seller 
the. original Sold Note? 

A ' (6) if ‘SO, what is the effect there- 
of? 


a 6. “The High Court. found’ that 
there was difference in material parti- 
culars between: the Bought Note and 
the Sold Note.: In view: of that’ con- 
clusion: the ; High Court answered all 
the: issues. in favour of the respondent. 
A. N. Ray J..(as he then was) declar- 
ed ‘that: there’ was no concluded arbi- 
tration agreement: between- the.: par- 
ties. Against: that order this ‘appeal 
par been preferred with, special leave.. 


This Court in -“its. ‘order. 
cid to. earlier had’ ruled, “that in 
view.of.the Bye-laws of the ‘Associa- 
tion which make it obligatory on the 
parties. ‘that ‘the terms of the contract 
shall be in writing dnd that it shall. be 
in the prescribed form. . For finding 
out the contract relating. to’ arbitration 
the Court .cannot -£0 outside the terms 
of ‘the. Bought. and ‘Sold. Notes. which 
by. custom of the market are, issued. It, 


-had further ruled’. that -no evidence 


other than that afforded by. the Bought 
and Sold Notes could be: looked’ into 
for the, purpose of finding out the 
terms of -the agréement 


8. If the. Sold. Note produced 
by the’ respotident ` is ‘a genuine .docu- 
ment then thére is rio dispute that it 
varies in material particulars from the 
Bought Note- produced. .by the appel- 


‘lant and in that event’ there is no valid 


contract „relating to- “arbitration. be- 
tween the ‘parties. `` The ‘appellant has 
challenged the genuineness of the. Sold 
Note. produced . by the respondent. Its 
tase ‘is that the “Sold Note produced by 
the respondent must have been fabri- 
cated with the assistance of W. Ha- 
worth & Co. (P) Ltd. which concern 
was closely associated with the | res- 
pondențs firm.:= The High’ Court 
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rejected that contention and came z0 


the conclusion that the Sold Nete pro-. 


duced by the respondent is a genuine 
document. At the time of hearing bf 
the appeal on the first occasion this 
Court felt that the respondent had not 
adduced all the evidence bearing on 
the question. of genuinaness of the 
Sold Note and hence 
sary to give to the respcndent furthar 
opportunity to adduce additional evi- 
dence, It accordingly, directed - the 


respondent to examine Schanlal Seth-a, 


Ranjit Singh Sethia, G. Simpson .and 
Kanhaiyalal Kochar and other wit- 
nesses who may be concerned with or 
may throw light on the issue of 
Bought and Sold Notes end to produce 
the contract registers, the “exercise- 
book” which has been referred to at 
p. 115 of the printed. paper. book oy 
Jitendra Nath Basu and such otker 
relevant documentary evidence which 
has a bearing on the preparation and 
issue of the Bought and Sold Notes by 


W. Haworth & Co. (P) Ltd. The res- 


pondent was also given an opportun_ty 
to examine any other witness if he 
desired to examine in support of its 
case. The appellant was afforded an 
opportunity to examine witnesses in 
oe of the evidence of the respon- 
ent. 


9, When the maer went back, 
the respondent examined only some of 
the witnesses mentioned in: the order 
of this Court. He pleaced that one of 
the witnesses asked to be examined 
had died in: the meantime. Simpson 
was not examined on the ground tnat 
he was not available. After examin- 
ing the witnesses producedin the court 
and the production of some documents, 
the High Court sent back the record 
to this Court and the case came up 
for hearing in Novemker..1969. After 
hearing the parties this Court by its 
order dated November 14, 1969 requir- 
edthe High Courtto give its finding 


onthe issue whether the Sold Note set 


up by the respondent was a fabricated 
document set up in collusion with W- 


-Haworth & Co. (P) Ltd. It ‘also requir- 


ed the High Court.to record the evi- 
dence of Simpson-and Kanhaiya .- Lal 
Kochar either by their personal pre- 
sence or on commissicn. It further 
directed that following documentary 
evidence should be produced betore 
the Court. 


1. The Original Sold Note issued 
by W. Haworth & Cc. (P) Ltd. to 


it was neces- 
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Mahabir Jute Trading Co. in: respect 
of contract No: 1536;- 


2. Original letters sent by the res- 
pondent to Mahabir Juie Trading Co. 
relating to contracts Nos. 1535 and 
1536. -` 


3. Original Letters recëived py 
the respondent from Mahabir Jute 
Trading Co. in respect of these two 
contracts- and 


4. The record of the Arbitration 
Tribunal relating to the claim of the 
respondent against Mahabir Jute Trad- 
ing Co. which was registered as Arbi- 
tration Case .No. 59 of 1961 of the 
Bengal.Chamber of Commerce. 


10. After the case went back 
to the High Court for the second time 
the appellant examined several wit- 
nesses including one .Shantinath Sarogi. 
The documents required to be pro- 
duced by this Court were not forth- 
coming. The documents Nos. 1 and 4 
mentioned above were in the posses- 
sion of the Association. An official of 
the Association was examined to show 
that those documents had been des- 
troyed-in accordance. with the rules 
after the withdrawal of the arbitra- 
tion case instituted by the respondent 
against Mahabir Jute Trading Co. So 
far as the documents at Nos. 2 and 3 
mentioned above are concerned, one 
of -the partners of Mahabir Jute 
Trading Co. deposed to the fact 
that they were not traceable. The 
High Court accepted the evidence 
relating to. the non-availability of 
the .documents in question. That 
finding of the High Court was not 
challenged before us. 


11.. The High Court has come 
to the conclusion that the Sold Note 
produced by the ‘respondent is a 
genuine, document.. It is the correct- 
ness of that finding that is in issue in 
this Court. : 


12. “We may“ mention at this 
stage that Simpson has not been exa- 
mined as a witness in the case. Evi- 
dence has been adduced to show that 
his: whereabouts are not known. He 
had left for England. and the place 
where he is residing at present is not 
known to the parties. The High Court 
has accepted the evidence adduced by 
the respondent to show that Simpson's 
whereabouts are not ‘known. That 
finding was not challenged before us. 
The evidence of the witnesses examin- 


‘ed in this case except that of Shanti- 
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nath Sarogi do not throw ' much light 
on the genuineness of. the Sold ‘Note. 

13. -The main ground: on which 
the genuineness of the Sold-Note is 


challenged is. that the :press copy pro-. 


duced by W. Haworth & Co. (P) Ltd. 
does not tally with the Sold Note: pro- 
duced by the. respondent. The, -High 
Court did not., accept that contention. 
The respondent has examined - - Sarogi 


to_prove that. the: press copy. produced. 


is the exact copy of the Sold Note. 
The press copy had been prepared 


by mechanical. process. . Therefore it 
should .be an exact - copy.. ` But there. 


is slight difference.in the’ alignment 
between thé Sold Note and its press 
copy in certain placés: * Further some 
of the letters found iri the Sold ‘Note 
are not found in the press copy. Ac- 
cording to Sarogi who claims to have 
experience of making press copies ‘for 
over 20 years, there is - nothing -un- 
usual in these differences. He aT 
that the change’in the valignment” 

due to slight -folds in the. paper . on 
which the press copy is taken and thé 
omission: of letters is due to lack `of 
pressure at certain: places: © This ' wit- 
ness has been ‘exhaustively cross-exa- 
mined but nothing useful hasbeen 


brought out’ from him to show--that- 


either he is not a competent ` witness 
or -that he was _ not < impartial.: ` Thè 
High Court has accepted*his evidence 
and we see no ‘reason to: differ from 
the view taken by the:High Court. : 
‘74 The appélldnt has examiii- 
ed. Tarit Kumar ‘Bakshi to show that 
there is material differerice’ ‘between 
the Sold Note and its:press copy. His 
evidence has not been ‘aecepted™ by the 
High Court. and the . same 
commended for. our pecep tance, at ae 
hearing. of the. appeal. : i 

. 15. > It was urged” by Mr. B. R. 
L Tyengar,. learned ‘Counsel for the 
appellant that we should hold that.the 
Sold Note in question is: not genuine 
for -the following: reasons: > 
_ (a). that-in: the original affidavit-in- 
opposition filed by. the respondent the 
respondent did not allege: that ‘there 
was any difference between the- ‘Bought 
. Note and the Sold.Note.. . 

(b) that the „respondent - had - ‘en= 
tered -into a covering ‘contract -- with 
Mahabir Jute Trading Co.-on. the foot- 
ing that they had a valid - contract 
with the appellant;- 

-- (e).that the Bought- and- Sold 
Notes” should be. identical. Before 


was not - 


issuing them they: must have -been 
compared by the . sub-broker. and 
thereafter by the main broker - and 
hence: there was no possibility of- any 


-difference ` between the Bought Note 


and the Sold Note and 


(d) that the main brokers 'in this 
case were closely associated with the 
réspondent and- therefore there was 
every possibility ‘for. them to Ret. a 
new Sold Note. = 


16. None ‘of these ériticisms is 
valid. In our opinion what had- hap-| 
pened was that by oversight certain: 
entries which had been madein the 
Bought Note were not made’ in the 
Sold’ Note. These omissions were evi- 
dently due to oversight. ‘In the Bought 
Note price was made payable in “Cash 
on presentation in Calcutta a. full set 
of shipping ‘documents and | insurance 
cover”. There was no term in the 
Sold Note for: ‘the payment of the 
price. There were’ also some othér 
minor’ omissions in the Sold Note. In 
our cpinion all these omissions ‘were 
due to carelessness. The brokers and 
sub-brokers did not care to carefully 
compare the Bought Note and the Sold 
Note. In fact ‘the respondent was un- 
aware ‘of these’ omissions ‘when it, first 
filed its affidavit in- opposition.’ -Obvi- 
ously it must have noticed these ornis- 
sions at a-later stage and now it is 
trying to take ‘advantage-of these omis- 
sions. Unfortunately: according to law, 
for: finding out the. contract..the courts 
can .only.look into'the Bought:.Note and 
the Sold Note. The respondentis. now 
trying to take advantage of the law and 
defeat the: claim of the appellant.. The 
press copy: book is: a- ‘regularly main- 
tained book.: ,We-have, examined that 
book.. We do.: not think: that ‘there is 
any basis for. coming. to the ` conclu- 
sion’ that the book in ‘question: had 
been tampered with and, a.new press 
copy substituted, :If the press copy 
book is held to be a- genuine docu- 
ment: then -there can be hardly .. any 
doubt that.the Sold ‘Note is a: genuine 
document. . The, omissions in the ` press 


copy book are satisfactorily. explained. 


17. For the-reasons mentioned 
above this appeal :fails "and the same 
is dismissed.- But ‘in the circumstances 
of the- case_we direct: the parties: to 
bear their own costs both’ in the High 
Court as well as inthis Cou 

apes dismissed. 
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(V. 58 C 490): 

(From: 68 Cal WN 752° = - (1964) 2. 
. ose FEJ 530) -> 
KS. HEGDE- AND: ACN 
_ GROVER, JJ. ` 


` The, Standard Refinery a Dis- 
tillery Ltd.. Appellant v. Commissior.er 
of Income Tax,’ Calcutta, Respondent. 


- Civil Appeal No. 1585 of 1968, D/- 


18- 1- 1971. 
` Income Tax Act (1922), S. 24 2:— 
For determining whether separate 


transactions by a Company constitute 
“same. business” decisive test is unity 
of control and not the nature of- the 
lines of business: 68 Cal WN . 752, 
Reversed. AIR 1967 SC 816 and (1970) 
71: ITR 739 (SC), Rel. on. (Para 9) 
Held on facts that the transac- 
tions of Company of purchasing major 
shares of another Company and then 
conducting its sugar manufactur-ng 
business respectively were dealt with by 
acommon’ management, common btsi- 
ness organization, common administra- 
tion, common fund .and common place 
of business. ‘Those transactions. con- 
stituted “same business” within mean- 
ing of S. 24 (2). The. Company ‘was 
entitled to set off unabsorbed loss per- 
taining to’ share business. (Paras 8. 9) 
Cases Referred: ‘Chronological Paras 
(1970) 77 ITR 739 (SC), Produce — 
‘Exchangé: Corporation ‘Ltd. v. ` 
Commissioner of- Income-Tax $ 
U“, (Central-Cal:) ` : 9 
(i867) ‘ATR 1967 “SC 816: wv 54)= > 
(1967) 63 ITR 632, Commissioner- 
‘of Income Tax. Madras`-v. 
-‘Prithvi Insurance Co. Ltd. - 
(1927) 13 Tax Cases 83 = 138 LT ->: 
331, Seales `v. George chores 
son & Co. Ltd.. 9 
Mr. S. C. “Manéhanda;’ Sr. Advo- 
čate.. (M/s. Gobind _Des ‘and D. N. 
Gupta, Advocates, with him), for Ap- 
pellant;. Mr. 5S. Mitra, Sr. Advocete,. 
(M/s. S. K. Aiyar and R. Ñ. Sachthey, 
Advocates, with him). for Respondent. , 


p: “The following | Judgment of the 
Court was delivered . by. 


HEGDE, J.: . This is an assessżès 
appeal. The assessée is a public limit- 
ed company and the appeal relates to 


3 


. the assessment -for-the assessment year 


1949-1950, corresponding to . the ac- 
counting’ year which is the calendar 
year ending on December 31, 1348. 
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The assessee company was incorporat- 
ed in 1942. At the beginning it owned 
a distillery at Unnao. It acquired a 
refinery in 1943.. With: effect from 
June 1, 1945, the assessee- company’ 


- obtained on lease’ the New. Sawan 


Sugar and Gur. Refining Co. During 


..the period from January 29, 1946 to 


April 23, 1946, the assessee company 
purchased -41,300 shares of . the- said 
company for Rs: 12,17,006/-. On April 
30, 1947`the entire block of.shares was 
sold to Produce Exchange Corporation 
Ltd. for ‘Rs. 8,46,750/-. The transac- 
tion: resulted in a loss of Rs. 3,70,356/-. 
This loss was treated by the assessee 
as a trading loss for the assessment 
year :1948-49. -After setting. off: this 
loss against the other income of the 
assessee company, a:'loss of Rupees 
2,27,085/- was carried forward. under 
S. 24 (2) of the Income-tax- Act, 1922 
(to-.bé hereinafter referred to- as the 
Act) to the: year. 1949-50 and later 
years. - The assessee claimed to-set off 
this unabsorbed loss ‘pertaining: to the 
share business against.’its profits . in 
the sugar .business ‘for the assessment. 
year 1949-1950. . The, Income-tax, Offi- 
cer did not. permit tbis set off. The 
Appellate Assistant „Commissioner 
confirmed. the order of the . Income- 
tax Officer., In.a further appeal, the 
Appellate Tribunal agreed :with the 
conclusion -reached.. by the . Income- 
tax Officer., Thereafter at- the instance 
of. the ‘High Court,. the Appellate Tri- 
bunal stated a case under S. 66. (2) of 


_ the Act. on: the -following question of 


law: | 

‘Was there any “evidence... before 
the Tribunal, on. which it could hold 
that the business, in dealing. with 
shares -was distinct and. separate from 
the. business’ of. -sugar `. manufacturing 
and distillery?” . 

2; - By its moeni dated April 
23, 1963,* the High Court answered the 


; question. in- ‘the. affirmative. and against 


the assessee.’ This ‘appeal ‘has been 
brought against the decision -of the 
High, .Court after obtaining a certi- 
ficate under S. 66-A. (2) of the Act. ° 


3. ‘The appeal came up- for 
ia before this Court on -Febru- 
ary 6; 1969. -After hearing the, Coun- 
sel for the parties this Court obseryed: 
' ‘In the present: case however it 
is not possible for us to. satisfactorily 


*( (Sic). (D/- July 23, 1963.7) See the 
case reported-in 68.Cal WN :752 == 
(1964) 2 ITJ 530 — Ed) ) 
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dispose of this’ appeal; because the 
statement of the case submitted ‘by the 
Tribunal: is incomplete and has omitt- 
ed to state. material’ facts bearing. upon 
the- question . referred.: ‘For’: instance,. 
it.is not clear as to whether the asses- 
see adduced any- evidence” as. to why: 


it started purchasing the.shares of the. ` 


lessor: company -about six*months after. 
the commencement: of the-lease: It is 
also ‘not stated by.the Tribunal -whe- 
ther there is.-any.‘evidence of .-inter- 
relation ‘between > :the»* purchase . vot 
shares; and the manufacture of “sugar.” 

4,°. In view: ‘of .that -conclusion 
this ‘Court ‘directed the :Tribunal «to 
` submit -a supplementary:: statement of 
case on ‘some. of the. points formulat- 
ed in -the order. ` 


5 The. "Tribunal; Se accordingly.. 


submitted. a supplementary ` statement 
of cases“ Even after considering -that 
supplementary statement,’: this Court* 
found itself unable to record: its opi: 
nion on‘the question. referred ‘to..: This’ 
Court was. also-of the opinion ‘that the 
question. which “the Triburial «was 
` directed to and did refer was defec- 
tive and ‘restricted: the.scope ‘of the 
enquiry.: It accordingly Foitamed the 
question as`follows: -. 

-*Whether the” shadi ! of thë 
company of dealing in Shares`ańnd the 
business of manufacturing sugar‘ and 
other commodities. constitute the’ same 
business ..within the méaning of: S. -F4 


(2) of the Indian Incomeé-tax: Act, 1922;. 


in force in‘ the year of assessment?” 

6. ‘It further directed: the’ atten- 
tion of the Tribunal to the decision of 
this “Court in Commr. “of “Incorne-tax 
Madras v. Prithvi Insurance Co. | Ltd. 
63 ITR 632 = (AIR 1967- SC* 816) in 
order to‘assist the Tribunal to find out: 
the relevant points for.- ‘consideration. 
In the order calling for a ‘further ‘stip 
plementary: Siatemernt, i this poou 
observed: : >- 


“As: “pointed. ouw Yy “ihis: Oise in 
Commr. of Income” Tax,: 
Prithvi Ins. Co. Ltd, 63. TTR 632- = 
(AIR 1967" “SC! ` 816) inë determining 
whether two lines “of business’ consti- 
tute the “same business” =‘ within ` the 
meaniiig of S:..24 (2) of the. Intome- 
tax Act, the ` income-tax aiithorities 
must ` ‘consider the -intér- connection, 
inter-lacing, ‘ inter-dependence -- ` and 
unity furnished: by the - -existence: of 
common management, .common - busi- 


. *(Seé. the: ‘case reported :i ‘in Rone eee 
SC 1379 — Ed.) - ; 


- Madras“ V: 
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ness : organisation, 
tration, common fund and a common 
place of business.” 

7. The Tribunal ks ‘now Babe 
mitted the second supplementary state- 


- ment of case called, for by this Court. 


The, facts found. by, it are as follows: 

‘(1) There is’ a ‘single trading and 
profit, and loss account: In the same 
account the sales ‘of spirit, sugar and 
molasses‘ as well as stock: and : shares 
appear: 


*(2)-The.'sharé transactions’as: ‘well. 


as the -busiriess has been -dealt with by: 
a common -organisation, : 
sale of: shares “is ‘a single- transaction 
and the purchase of those shares: is 
ck more or ` less’ of the ‘same , charac- 
er; 

(3) The Business of ‘the éompany 
as well as.the transaction relating to 
the. shares were- attended_to as part 
and parcel of. the: ‘business: of the as- 
sessee | company; ix 

:(4) A common : fund. was utilised 
both: for, business -purposes as- well as 
for the purchase. of shares.. A part, of 
the. over-draft of.-Rs. -.6,80; 046/- taken 


from the bank.on December: 31, 1947 - 


has:. ‘been discharged: from - out of. ie 
income: of: the business.and- . ` 

: (5). the ‘share. transaction : “work: ‘as 
Well as the other. business. of: the, as- 
sessee company...weére carried on in the 
same place of business. 

8... From the. facts found by. the 
Tribunal, it-is,clear: that .:the. share 
transaction as well as the: other. busi- 


nesses of the company were dealt with 


by ancommon management, common 
business.. ‘organization, common - admin- 
istration, common: fund - and :common 
place: of :business:: 

‘It’ was., el by Mr: Mitra, 
aera Counsel for the: Revenue ` that 
from ‘the. facts found by the. Tribunal, 
it is not possible to“conclude that there 
was any inter-connection, inter-lacing, 
inter-dependence , ‘and — unity `- “between 
the transactions of. ‘the. assessee”’ com- 
pany. ‘relating to. the. shares as. well as 
its other ‘business’ and * therefore the 
two activities -cannot be considered as 
“the same business” «He. 
that. this Court in, Prithvi - -Insurance 
Co.- Ltd. 63 ITR 632 = (AIR 1967 SC 
816) (supra) has accepted the correct- 
ness. of--the decision of- the. King’s 
Bench. in Scales v.. George Thompson 
&.Co. Ltd. 13 Tax.Cases 83 and in that 
ease Rowlatt.. J. had held that. before 
two- or ‘more: businesses. can be- consi- 
dered as “the samé t business” .: they 


“common ` adminis- 


though the’ 


contended: - 
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should not be easily separable end 
there must: be a dovetailing of the one 
with the ` other. According “to LAr. 
Mitra the transactions relating to ~he 
shares could have been easily separat- 
ed from the other business.of the cam- 
pany and therefore there is no inter- 
connection: equally there is no inter- 
lacing because the- share transaction 
business does not dovetail itself into 
the other business of the assessee ccm- 
pany. Further there is neither inter- 
dependence or unity between the two 
businesses. The concepts of imer- 
connection. and inter-lacing, inter—e- 
pendence and unity. are not free -of 
‘ambiguity. But this Court has laid 
down certain objective tests for ‘find- 
ing out the existence of inter-connec- 
tion, inter-lacing,. inter-dependence and 
unity between twoor more businesses. 
In Commr. of Income-tax Madras v. 
Prithvi Insurance Co. Ltd. 63 ITR 632 
= (AIR 1967 SC 816) ‘this Court ruled 
that. “inter-connection, inter-lac_ng, 
inter-dependence .-and unity were 
furnished by the existence of com-- 
mon management, common “business 


organisation, -< common ` adminis-ra- 
tion, common fund. anda om- 
mon place of business. This con~ 


clusion’ was .reiterated by. this very 
bench in’ Produce Exchange Corpora- 
tion Ltd. v. Commr. of: Income-iax 
(Central Caleutta) (1970) 77 ITR 739 
(SC). Therein the assessee company 
carried on business as a dealer in 
diverse commodities and’ also ‘s' ock 
and‘ shares. In the year of acccunt 
1949, it had suffered loss of ` Rupees 
3,71, 700/- inthe sale of shares which 
the company claimed to carry forward 
and set off against the profits of su=se- 
quent years from transactions in o7 cher 
commodities. The Tribunal found zhat 
there was complete unity ‘of cortrol 
and shares were of a’ number of œm- 
modities in which the company ‘Gealt 
in the ordinary course of business and 
that there was no element of diver- 
sity or distinction or separateness 
about the. transaction in shares,.. and 
accordingly upheld the claim. Cn. a- 
reference the High Court’ held that 
the essential matter to’ be. considered 
was the nature of the two’ lines of 
business. and: not merely their unity 
of control and that therefore the Tri- 
bunal erred in holding that the whole 
trading- ‘activity - formed one busimess. 
{Reversing the detision of. the High 


“Union of India v. B. W. 


Ram {Prs, 9-10] S. C. 2295- 


Court this Court ruled that the deci- 
sive test was unity of control and not 
the nature of the - two lines of busi- 


ness. . <, 

10. For the reasons mentioned 
above. we allow this appeal, discharge 
the answer given by. the High Court 
and answer the reframed .question in 
the affirmative and in favour of the 
assessee. The Revenue shall pay the 
costs of the assesseé both in this Court 
and in the High Court. 

Appeal alowed: 


AIR 1971 SUPREME COURT 2295. 
(V-58 C 491) 


(From Punjab: ILR (1964) 1 Punj 548) 


J: C. SHAH, V. RAMASWAMI AND 
n A. N. GROVER, JJ. 


Union of India and others, pee 

lants v. M/s. Bhimsen -Walaiti Ram, 
Respondent. l 
~. Civil Appeal No. 
D/- 29-9-1969. 
.. Delhi Liquor License Rules, 
Rule 5.34, Cl. 21 — Auction sale of 
liquor shop — Final bid subject to 
confirmation of Chief Commissioner, 
under ‘conditions of auction — Resale 
ordered without the bid having been 
confirmed by Chief Commissioner — 
Auction purchaser whose bid is pro- 
visionally accepted not liable for any 
shortfall on reauction, _ (Contract Act 
(1872), S. 7). 

- Under Clause 21 of’ Rule 5.34 the 
person to whom the shop has been 
sold is required to deposit one-sixth of 


1613 of 1966, 


total annual’ fee within seven days. 


But that sale is deemed to have been 
made in favour of the highest bidder 
only on the completion of ‘the formali- 
ties before the conclusion ‘of the sale 
and where one of the conditions of 
auction provides that final bid would 
be made subject to the confirmation of 
the Chief Commissioner then the con- 
tract of sale is not complete till the 
bid. is so confirmed. Till such confir- 
mation: the person whose bid has heen 
provisionally accepted is entitled to. 
withdraw his bid and when the bid is 
so ‘withdrawn before the confirmation . 
of the Chief Commissioner the bidder 
will not*be liable for ‘damages on ac- 
count of any breach of contract or for 
shortfall on the resale. So where 
the highest bidder. in. an auction sale 
of a liquor: shop did not deposit one- 
sixth of . the purchase. price within 


IN/IN/F142/69/ML:D/M 
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seven days of the --auiction whereupon 
the resale was ordered without the bid 


‘having ‘been confirmed by. the Chief 


Commissioner then the essential pre- 
requisites of.a. completed sale being 
missing no liability: could be imposed 
on the’ auction purchaser: for payment 
of the deficiency“in the: price.on the 
resale. TLR. (1964) 1 Punj 548; Affirm- 


‘ed. (Para 3) 


Cases Referred: Chronological -Paras 
(1878) 8 Ch D 670, Hussey v. 

f ER 

f _V. ‘A: Seyid Muhammad, 
Sie ' Advocate, (M/s.. S. P. Nayar 
and B. D. Sharma, Advocates, with 


him), for Appellants;' Mr. ‘S. .T. Desai, 


Senior Advocate, (M/s. K. L.. Arora, 
Bishamber Lal and H: K. Puri, Advo- 
cates, with him), for. -Respondent.. 


The - following - Judgment of: :the 


‘Court was delivered by 


RAMASWAMI, J.:— This aoma 


‘is brought by certificate: from the 


judgment of the Division Bench of the 
Punjab High Court dated August 19, 
1963 in Letters Patent. Appeal . No. 
50-D of. 1960. -> 

2. An auction was held for the 
sale of licencé:of country Jiquor ,shop 
in Bela Road for the year 1949-50 on 
March 23,, 1949. The. auction -took 


-place.in pursuance of the. conditions of 


*Auction of | Excise: Shops. in Delhi 
for the year 1949-50” Ex. D-28. 
Clauses 31 and 33 of . the conditions 
were to the following effect F 


"31. The Chief ‘Cothmissioner. is 
under. .no obligation to. grant any 
license until. he is assured of financial 
status of the bidder. At the. conclision. 
of the auction an enquiry will be made 


into the financial position of any bid- 


der not known to the excise staff and 
any such. bidder shall if necéssary be 
called upon to furnish. security for the 
observance ‘of. the terms of his. licence 
as required by ‘sub-section (2) of Sec- 
tion 34 of. the Punjab. Excise Act’ „I of 


1914, ‘as “extended. to Delhi: Province.. 


. ` 83. Al final’ “pias ‘will, be “made 
subject to the. confirmation: by the 
Chief Commissioner -who: may reject 
any bid without assigning. any reasons. 
If no bid is accepted for any shop, the 
Chief Commissioner, reserves the righ! 
to dispose it of by tender, or otherwise 
as he thinks fit..... PATE 


The respondent. offered “the: highest ‘bid 


of Rs. 4,01,000 for the’. shop. . Under 


A.LR. 


the Excise Rules the bidder had to: de- 
posit one-sixth of the purchase price 
within seven days:of the auction. ‘but 
the deposit. was.not made by the res- 
pondent. -In these circumstances the 
Chief Cominissioner ` did not confirm 
the bid of the respondent and resale of 
the Excise Shop was ordered. On 
May 3,:-1949 the shop:was apain auc- 
tioned when Messrs. Daulat Ram Amar 
Singh ‘offered. -the highest bid: of 
Rs, 2,20,000.. which was. confirmed by 
the Chief Commissioner, . ‘on July 7, 
1949. Holding..the respondent liable 
for the loss of Rs. 1,81,000° .being the 
difference between the “bid of the res- 
pondent and. of Messrs. .Daulat Ram . 
Amar Singh the Collector of Delhi start- - 

ed proceedings for ‘the recovery. of 
Rs. 1.81,000: On July 22,. 1949 the res- 
pondent filed -a.suit in the Court of 
Senior Subordinate | Judge, Delhi pray- 
ing for a permanent injunction res- 
training the. appellants . from -taking 
any proceedings .to ` recover the 
amount. The trial judge decreed the 
suit holding that the sale was subject 


_ to confirmation .by the Chief Commis- 


sioner | under Clause 33 and since the 
auction in. favour, of the . respondent 
was not ‘accepted by him there was no 
binding obligation between the parties. 
The decree of the trial court was up- 
held by the lower appellate court. In 
second appeal Falshaw J., ‘took the 
«view that. Clause 33 was not in con- 
sonance with the statutory rules and 
the contract came. into. existence when 
the bidding was closed. in favour of 
the. respondent on.. March. 23, 1949. 
‘The respondent was. therefore held 
liable to make good. the loss which the 
Government sustained in. resorting to 


-the resale of. the, excise. shop. The 


respondent preferred an appeal under 
Letters. Patent. .The ` - Division .Bench 
‘allowed the appeal reversing the deci- 
sion of. the single Judge and restored 
that of ae trial Court. © . 

” Clause... 2t of “Rule, 5.34 
states: 


“A person “to ‘whom ‘a. hos has 
been sold shall. pay, one-sixth of the 
annual fee within. seven days of the 
‘auction. ‘(any .deposits “already ` made 
shall be credited to this sum, and any 
excess shall be either returned to him 
or credited to future payments). By 
the 7th of the month ‘in which -he 
begins’: his “business . under “his 
license: and.: by -the Tth ‘of every. 
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subsequent “month the.~ licensee 
shall pay one-twelfth. of the annual 


‘fee till the whole fee is paid. . But he 


may.at any time pay. the ‘whole 
amount due if-he-wishes.. If the total 
amount due is’ less than Rs. 100 it shall 
be payable in'one sum-unless the Col- 
lector for special reasons, allows pey- 
ment to be-made in instalments.’ If 
any person whose bid has been accent- 
ed by the officer presiding at the awc- 
tion fails to make the deposit of one- 


_ Sixth of the annual fee, or if he refuses 


to accept the license, the Collector may 
resell the license, - either by puklice 
auction or by private contract, and any 
deficiency in price and all expenses 
of such resale or attempted resale shall 
be recoverable fromm the defaulting 
bidder in the’ manner laid’ ‘down in 
Section 60 of the Punjab Excise Act, 
I of 1914, as ape to the. Delhi P-o- 
vince. . apa i 


Clause 2 22, states: - 


"When a license. has Pei cancell- 
ed, the Collector may resell it by pub- 
lic auction or by private contract end 
any deficiency: in price and all ex- 
pènses of such resale'or attempted 7e- 
sale shall be recoverable from the dé- 
faulting licensee in the manner laid 
down in Section 60 of the Excise Act 
as applied to the Delhi Province.” 


On behalf of the appellants it was 
contended by ‘Dr. Seyid -Muhammad 
that the respondent was under a lezal 
obligation to .pay’ ‘one-sixth of the an- 
nual fee within seven days of-the aac- 
tion under Clause 21 of Rule: -5.34 end 
it was due to his ‘default ‘that a ‘ze- 
sale of the excise shop. was ordered. 
Under Clause 22 of Rule 5:34 the ras- 
pondent ` was liable for the deficiency 
in price, and all expenses of such re- 
sale which was caused by his default. 
We are unable to accept ` this argu- 
ment. The first’ portion ‘of Clause 21 
requires the “person to whom he 
shop has beén sold”: to ° ‘deposit. one- 
sixth of the total annual’ -fée within 
seven days. But the sale is- deemed. to 
have been made .in favour of he 
highest bidder only on the. complet.on 
of the formalities before the condu- 
sion. of the sale. Clause 16 of R. 534 
states that “all sales are open to revi- 
sion by: the Chief Commissioner.” 
Under Clause 18, the Collector has to 
make a report to the Chief Commis- 
sioner where- in his discretion ‘he is 
accepting a lower. bid..Clause 33 of zhe 
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Conditions, Ex. D-28, states that “all 
final bids will be made ‘subject to the 
confirmation by the , Chief Commis- 
sioner who may reject any bid with- 
out assigning any reasons.”’-It is, there- 
fore, clear that the -contract of sale 
was not complete till the bid was con- 
firmed by the Chief Commissioner and 
till such confirmation the person whose 
bid has been provisionally accepted is 
entitled to withdraw his bid.. When 
the bid is so withdrawn before the con- 
firmation of the Chief Commissioner 
the bidder will not be liable for damages 
on-.account of any breach of contract 
or for the shortfall on the resale. An 
acceptance of an offer may be either 
absolute or conditional. If the accept- 
ance is conditional the offer can be 
withdrawn at any moment until abso- 
lute acceptance has taken place. This 
view is borne out- by the” decision of 
the Court of Appeal in Hussey v. 
Hornepayne,, (1878) 8 Ch D 670 at p. 
676. In that case V offered land to P 
and .P accepted - ‘subject to the title 
being approved ` by my solicitors’. V 
later refused to go on’ with the con- 
tract°and the Court of Appeal held 
that the acceptance. was conditional 
and there was no binding contract and 
that V could withdraw at any time un- 
til P’s solicitors had approved the title. 
Jessel M. R. observed at p. 626 of the 
report as follows: ; 


c. "The offer made to the Plaintiff of 
the estate at that price was a simple 
offer containing no ‘reference what- 
ever to title. : The alleged acceptance 
was an acceptance of the ‘offer, so far 
as: price’ was concerned, ‘subject to the 
title” being approved . by our solici- 
tors’: There was no. acceptance of 
that additional. term, >and the only 
question which we are called upon to 
decide is, whether that additional term 
so expressed amounts: in law to an 
additional term or whether it amounts 
as was. very fairly ` admitted by.the 
counsel for the Respondents, to noth- 
ing at all, that isy:whether- it merely 
expresses what the law would- other- 
wise have implied. The expression 
‘subject to the title being apprcved by 
our solicitors’ appears to me io be 
plainly an additional term. The law 
does not give a right to the purchaser 
to say that the title shall be approv- 
ed by any one, either by his solicitor 
or his conveyancing counsel, or any 
one else. All that he is entitled to 
require is what is called a marketable 
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title, or, as:it is sometimes called, a 
good title. ‘Therefore; when he puts 
in. ‘subject to the title being approved 
by. our ‘solicitors’ he must .be taken to 
mean what he says, that’is, to. make 
‘a condition. that: solicitors , of his own 
selection shall approve of ‘the title” 

It was submitted on -behalf of the ap- 
‘pellant that the phrase | “person to 
-whom a shop has been sold” in Cl. 21 
.of. Rule 5.34 means a “person whose 
‘bid. has been provisionally. accepted”. 
It is not possible to accept this argu- 
ment. As.we have already shown the 
-first part. of Clause 21 deal -with a 
-completed.sale and . the second „part 


deals. with a situation where- the auc- . 


.tion - is conducted by an offcer. lower 
‘in rank: than.. the ‘Collector. . In -the 
` latter case the rule makes it clear that 
if any. person whose bid. has. been ac- 
cepted by the.officer. presiding at the 
auction fails to make- the deposit | of 
one-sixth of the annual fee, or if he 
refuses to accept. the - . Ticence,- the 
Collector may resell. the. licence, either 
by public auction or by Private’ con- 
tract and any deficiency.in price. and 
all expenses of such resale. shall be: re- 
coverable from’ the. defaulting” bidder. 
In the present case the first.part of 
Clause 21 applies. It is not disputed 
that the. Chief: Commissioner has dis- 
approved the bid offered by the res- 
pondent. If the Chief Commissioner 
had granted sanction- under Cl. 33 of 
Ex. D-23 the auction sale in- favour: of 
the respondent: would: have ._ been a 
completed transaction and he would 
have been-liable for. any- shortfall on 
the resale, As the’ essential. pre-requi- 
sites of a completed: sale are missing. in 
this case there is no liability imposed 
on the respondent for payment ot ‘the 
E in- the- price. Iia T a 


4, > Por ‘these : ‘reasons... we hold 
ihat the judgment .of:the. Punjab, High 
Court dated August. 19,--.1963 in 
L.:P. A. No.-.50-D --of 1960 -is correct 
and -this: appeal must’. be dismissed 
with. costs. pr Rua Fahy A cant 
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` AIR 1971 SUPREME COURT 2298 . 
(V 58 C 492). 


` (From: “Himachal” Pradesh)“ 


`J. C.-SHAH, K. S. HEGDE AND 
po, A. N. GROVER, JJ. `: 


M/s. Prabhat ` General , . Agencies 
ete., Appellants v.. Union’ of India and 
oe (In ali the “Appeals), - Respon- 

ents . 


- “Civil Aek Nos. “1961 to 1963 ot 
1966, D- :12-10-1970. «; 


i Arbitration Act (1940), `. Ss. g a) 
(by — Intention ` not to supply. the 
vacancy — Requirements of provision. 
_ The language ‘of the provision is 
not that the parties intended to suppl 
the: vacancy but on'the other hand it 
is that “the parties did not intend to 
supply the ` vacancy. ”- In’ other words 
if. the: agreement ‘is silent’ as regards 
supplying the vacancy, the law pre- 
sumes that the parties intended to 
supply the vacancy. To take the case 
out of Section 8 (1) (b) what is requir- 
ed-is.not-the intention of the parties to 
supply: the vacancy ~ but their. inten= 
tion not :to supply. the-vacancy. : 

Where in an agreement the Judi- 
cial Commissioner |- of the State of 
Himachal Pradesh was appointed arbi- 
trator -by his designation and. not by 
his name: ©- 


Held. that the fact itself did. not 
afford any indication. that the parties 
to the agreement intended .not to 
supply the ..vacancy. [if the Judicial 
Commissioner. refused. to ` act or was 
incapable. of acting. Decision in Civil 
Revns. 16 to 18/1965, D/-- 27-10-65 by 
Judicial Commissioner “Him. . Pra., . Re- 
versed. AIR 1961 H. P. 35 and AIR 
1954. Cal :606, Overruled. Case-law dis- 
cussed; Ss (Paras_5, 7) 
Cases... ` Referred: ‘Chionolanical Paras 
ano -AIR 1970 All 31 (V 57), 

, Fertilizer Corporation . of. India 
- Ltd. v. M/s.. Domestic Spence: 
-ing-Installation ..-. - À 
(1966) 68.. Pun LR: 325 ; “ILR PED 
- (1967) 1: Punj 854,. M/s.” “Isher- S 
`. dass Sahni and Bros., v. Union of. 
India 
(1961); “AIR. 1961 “Him | “Pra 35., Eon 
-= ({V-- 48), ‘District Co-operative . a 
g Kederanign. Lide Ye Khub . sous ee 
2, 15: 


Cvi "Revision Noa, 16 to 18 of 1965, 


`- D/- 27-10-1965- — Him Pra — at, 
> Binak =, an 


KN/EN/H814/70/MVI IB; 
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(1955) AIR 1955 -Raj 30 (V. 42). 
=, ILR (1955). 5 Raj 15, Chief 
Engineer Buildings and Roads, > 

_' Jaipur v. Harbans Singh ~> 12, 15 

(1954) AIR 1954 Cal 606 (V. 41) 

95 Cal LJ 48, Bharat Cons- . 
truction Co. Ltd. v. Union of | 
. India 13 
(1952) ‘ILR (1952) 1. Cal 324, . 
: Union of- India v. Raj Narain 
. Misra 10 

(1948) AIR 1948 ‘Cal 230 v 35) . 
= ILR (1948) 1 Cal 161, Gover- 
nor General in Council v. Asso- 

. ciated Live Stock Farm (India) . 

. Ltd. ` 

Mr. Bishan Narain, Senior Advo- 

cate (Mr. B. Datta and M/s. .J: B. 

Dadachanji and Co., Advocates with 


him), for Appellant (In C.. A. No. 1961 
of 1966); Mr..B. Datta, Advocate end 


M/s. J: B. Dadachanji and Co., Ado- 
cates; for Appellants (In: C. As. 
Nos. 1962 and 1963 of 1966); Mr. V. C. 
Mahajan, Advocate, fcr Responc eats 
(In all the Appeals). 

The- following J udgmient of - che 
Court was delivered by .‘ . 


HEGDE, J. :— These . onai by 


‘special ‘leave raise a common quest.on 
of law. Therefore: they can be dealt 


The appellants her2in 


with together. 
with. -he 


entered into agreements 


Union of India under which. they ware. 


allotted certain areas in .a forest to 
tap Resin Blazes and. supply the.same 
to. the Turpentine Factory at Sirmur. 
The agreements entered -into included 
an arbitration clause.. That clause is 


common in all the. three agreements.. 


That clause reads thus: 

: “If any question, difference or Jb- 
fection whatsoever shall arise in eny 
way connected with or arising out of 
this or the meaning’ or operation of 
any part thereof or the. :rights dues or 
liabilities of either party, then save in 
so.far as the decision of ‘any such 
matter is hereinbefore provided for 
and has been: so decided, . every sach 
matter including whether its decision 
has been. otherwise provided for..end 
whether it has been finally decided ac- 
cordingly or whether «the. contract 
should be terminated or -has been 
rightly terminated ‘and as. regards zhe 
rights and obligations - of the pariies 
as the result of such termination st.all 
be referred for arbitration to the Judi- 
cial Commissioner, Himachal- Pradesh, 
and’ his.decision shall be :-final nd 
binding and where.:the matter invol- 


' of the Judicial. Commissioner, .’ 


P. G. -Agencies v.. Union ef India (Hegde J.) [Prs. 1-3] S. C.'2299 


ves a claim for or the payment or re- 
covery or deduction of ‘money, only 
the amount; if . any, awarded in such 
arbitration shall be -recoverable in 
respect of the matter so referred.” - 


= Ds The parties are agreed that 
no other clause in the agreements is 
relevant for our present purpose. ‘Dis- 
putes arose between ‘the appellants and 
the respondents in © respect’ of some 
claims arising from the said contracts. 
The appellants requested the respon- 
dents to refer the disputes to. the arbi- 
tration of the Judicial Commissioner, 
Himachal Pradesh. The respondents 
declined to agree to make the refer- 
ence in’ question. Thereafter the appel- 
lants moved the Senior Sub Judge, 
District Sirmur..Nihan under Sec. 20 
of the Indian Arbitration Act, 1940 (to 
be- hereinafter referred to as the Act) 
for ordering the respondents to file 
the agreements ` in. question in. his 
court and for referring the: disputes 
to the Judicial Commisioner, Hima- 
chal . Pradesh . for arbitration. The 
learned Sub-Judge accepted these ap- 
plications and- directed: the respon- 
dents to- file the agreements in ques- 
tion into his Court. .;Thereafter he re- 
ferred the disputes :to the. arbitration 
Hima- 
chal Pradesh. The ‘Judicial Commis- 
sioner, in our opinion rightly. declined 
to. act- as an arbitrator. Thereafter the 
learned subordinate judge was moved 


- to appoint some. other arbitrator in 


place of- the Judicial.. Commissioner. 
The respondents opposed that prayer 
on the ground: that arbitration. clause 
did not provide: for such an--appoint- 
ment.’ The learned: subordinate jrd- 


. accepted , that contention and dismiss- 


ed the applications. .- As against: that 
decision the appellants went up in re- 
vision to the Judicial Commissioner, 
Himachal Pradesh. The Judicial 
Commissioner following an- earlier « 
decision ` of that Court in ae ‘Co- 
operative Federation ` “Ltd. Khub 
Chand, AIR 1961 Him ‘Pra 35. dismiss- 
ed the revision petitions holding that. 
under the agreements no reference for 
arbitration can be made to anyone 
other than the named. authority. The 
question for decision” is whether the 
interpretation placed .by the Courts be- 
low on the relevant’ provision’ in the 
arbitration agreements is correct. 


nes Be Tt may be, noted ` that the 
agreements in these appeals relate to 
the exploitation of certain forest pro- 
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duce. The disputes that have arisen 
between the parties are not of techni- 


cal nature’ requiring any. specialised 


knowledge on the part of the ‘arbitra- 
tor. It is clear from the terms of the 
agreements that the Judicial Commis- 
sioner was not appointed as an arbitra- 
tor because of any special . or techni- 
cal knowledge possessed by him relat- 


ing to the subject matter of the dis-, 
appointed, 
though in our opinion quite . impro-. 


pute. Evidently he was 
perly, arbitrator because. he was a 
high judicial officer, The relevant 
provisions. of the- Act. which bear on 
the point- under consideration are Sec- 
tions 8. (1) and 20 (4) of the Act. Sec- 
tion 8 (1) reads: 


“Power of Court’ A appoint arbi- 
trator or umpire: í r 
"In any of the following cases— E 
(a) where- an. arbitration agree- 
ment provides that the reference shall 
be to oñe or more arbitrators to be ap- 
pointed by consent of the: parties, 
and all. the parties do not: after. differ- 
ences have arisen, concur in the ap- 
pointment or appointments; or’ *- 
< (b) if any appointed: arbitrator or 
umpire neglects ‘or refuses to: act, or 
is incapable ‘of acting, or dies, and. the 


arbitration .agreement? does not ‘show - 


that it..was. intended that. the. vacancy 
should not bé:filled.and the parties:.or 
the arbitrators, as the: ‘case may: be, 
do not supply the vacancy,’ 

(c) where the parties' or the. arbi- 
trators -are’ ‘required: to“ appoint. an 
umpire and do -not appoint: him;? 
any party: may. sérv2'the other parties 
or the’ arbitrators,: as ‘the: case may be, 
with a written’ notice to ‘concur in the 
appointment’ or ‘appoiritmerits or” “jn 
supplying:-the vacaney- ae y 
Section 20 reads thus: - 0 $ o0 2" 

4) Where any persóns have en- 
_ tered into an | tra 
respect’ to the sublect tater A ‘the 
agreement. or ‘any. part: of iit, and 
where a difference! has arisen: to which 
-the agreement applies, they’ or any of 
them, instead `. of’ proceeding: : under 
Chapter IT, may “apply” to ‘a “Court 
having jurisdiction’ in the matter to 
which the agreemerit, relates, that the 
agreement be filed in Court. 

(2) The “application ` Shall ‘be. in 
writing and shall bs numbered and 
registered as a suit between one or 
more’ of the parties interested or 
claiming to bé interested as plaintiff 


-Séction .8 (1) (b): 





ALR. 


or plaintifis and .the remainder as 
defendant or defendants, if the appli- 
cation has: been presented by all the 
parties, or, if otherwise; between the 
applicant as plaintiff and -the other 
parties as defendants. ` 


(3) On ‘such’ applidation: "being 
made, the Court shall direct notice 
thereof to be given ‘to all the parties 
to the agreement’ other: ‘than the ap~ 
plicants, requiring -them to ` show 
cause within the time specified in the 
notice why the agreement - should not 
be filed; 

(4) ‘Where: no sufficient cause“ is 
shown, the Court shall order’ -the 
agreement to be filed, and shall make 


an order of reference to the: arbitra- 


tor appointed by the parties, whether 
in:the agreement or otherwise, or, 
where the parties cannot agree upon. 
an arbitration, to an arbitrator ap- 
pointed by the Courti. * 

(5) Thereafter : the- -avbitration 
shall- proceed ini accordance with, and 
shall be governed by, ‘the other pro- 
visions of: this “Act so far: as. they can 


be made applicable.” 


4... Section: 20- is” sriedely a 
machinery = provision. -The . substan- 
tive rights of the parties are found in 
Before-S. 8 (1). (b) 
can come into. operation - -it must be 
shown ‘that (1).there is an agreement 
between the parties to refer- the 
dispute . to- arbitration; (2) -that 


. they: “must haye. “appointed. ‘an, arbi- 


trator :`or i. arbitrators .-or . umpire 
to resolve their dispute; (3) anyone or 
more of: those.-arbitrdtors or umpire 
must have neglected .or: -refused to 
act or is. incapable. of acting. ‘or has 
died; . (4). the. arbitration: ¡agreement 
must. not show that . it was intended 
that: the- vacancy should .not be, filled 
and -(5) the: parties- -or the arbitrators 
as the:-case. may. be had, not „supplied 
the vacancy:: - 


< 5 In the: ĉasas’ before us- “it: is 
admitted’ ‘that there. is an agreement 
to refer the dispute to arbitration: It 
is also. admitted:that the’ parties had 
designated the Judicial Commissioner 
of: Himachal. Pradesh. as the arbitrator 
for resolving “any. -Cispute that may: 
arise between- them: in respect. of the 
agreement. “The - Judicial. Commis- 
sioner had. refused to act as the: arbi- 


trator. The parties have not supplied 
that vacancy.’ Therefore: the only 
question. is whether. the - agreement 


read as a whole shows either. expli- 
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citly or implicitly that the parties in- 
tended that the vacancy should not be 
supplied. It may be noted that the 
language of the provision is not ‘fhat 
thes parties intended to` supply the 
vacancy’ but on the other hand ił is 
that ‘the parties did not intenc to 
supply the vacancy.’ In other wcrds 
if the agreement is silent“ as regerds 
supplying the vacancy. the: law: pre- 
sumes that the parties intended . to 
supply. the vacancy. - To take the case 
out of Section 8 (1) (b) what-is requir- 
ed is not the intention ofthe parties 
to supply the vacancy but their inien- 
tion not to supply the vacancy. We 
have now to see -whether the agree- 
ments before us’ ‘indicate such an in- 
tentiam : . i 


As. ETE Sarler: the 
only ` ales ant provision in the agree- 
ments before’ us is the provision re- 
lating to «arbitration... The other pro- 
visions in the agreements.-do not thoow 
any light as regards the. intentior: of 
the parties. < We have earlier men- 
tioned that the Judicial Commissioner, 
Himachal Pradesh could not. have keen 
appointed as the arbitrator for any 
specialised knowledge. possessed: by 
him relatingto any dispute that may. 
arise under the agreement. What. the 
Judicial Commissioner could bave 
competently done if he. had actec as 
an arbitrator could certainly be done 
by an independent.and impartial ber- 
son possessing adequate - knowledge of 
law..--In.our opinion the language of 
Section 8- (1) .(b) is plain.and unambi- 
guous and the terms. of the agreement 
before us do-not.in. the;. least. show 
that -the parties intended not to ney 
the vacancy. - e 


Sos fa The Judicial Coïninissicner 
as “well as ‘the learned ‘subordinate 
judge erred in’ thinking’ that merely 
because the arbitrator was: designated 
with’ reference. to the office-held by 
him, it should be-inferred that the 
parties, intendéd not ‘to’ ‘supply ` the 
vacancy. Evidently the ‘parties ~ did 
not mention the name of any part:cu- 
lar Judicial Commissioner as arbicra- 
tor because there may be a change in 
the personnel. ‘The’ appointment “of 
Judicial Commissioner as arbitrator by 
itself does not afford any indicaczion 
that the parties to the agreement in- 
tended not to supply the vacancy if 
the Judicial .Commissioner ‘refused to 
act or is incapable of acting. ` 
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8. In Governor General <in 
Council v. - Associated Live Stock 
Farm (India) Ltd., ILR (1948) 1 Cal 161 
= (AIR 1948 Cal 230), the arbitration 
clause -that came to be considered by 
the Court read as follows: 


“Any dispute or difference arising 
out of the contract, settlement of 
which is not hereinbefore provided 
for, shall be. referred to. the arbitra- 
tion of:the officer sanctioning the con- 
tract whose: decision shall be final and 
binding.” 


-9, ‘Interpreting that anuse 
read along with other clauses in the 
arbitration agreement Das J. (as he 
then: was) observed: 

“I do not find anything in the 
arbitration clause suggesting that the 
parties agreed that any. vacancy in 
the office of arbitrator should not be 
filled up. In the absence of any such 
agreement ‘the vacancy can be easily 
supplied and there is- ño reason to 
think that the arbitration will be in- 
fructuous “at all. If: the - particular ` 
officer sanctioning the contracts refuses 
to act or’ is incapable of doing so by 
reason of his absence or otherwise 
there-are provisions’ in the-. Arbitra- . 
tion ‘Act: for- the. appointment cof | 
another arbitrator: in his place and’ the 
arbitrator so. appointed will be quite 
competent to proceed “with the’ arbi- 
tration. at 

10. In: Union: of India v. Raj 
Narain ‘Misra, ILR (1952) 1-Cal.324. S. 
R. Das Gupta’ J. (as he then was) held 
that iw the absence`of án indication. in 
the agreement against. supplying any 
vacancy in the office of the arbitrator 
and: in view of the provision in S. 8 
of the Arbitration Act, 1940; for sup- 
plying a vacancy; the agreement. for 
arbitration cannot Become infructuous 
due to a-vacancy. . 
~: IK In Fertilizer Corporation 
of India Ltd. v. M/s. Domestic Engg. 
Installation,” “AIR 1970 All 31a Divi- 
sion ` Bench -of ‘thë: Allahabad: High 
Court’ laid down that a perusal of 
Clause (4) of Section .:20 ‘of the: Act 
indicates that there are three courses 
open to the court under that provision 
of law.- After‘the arbitration agree 
ment has’ been ordered to be filed the 
Court “shall proceed to make: a refer- 
ence firstly to’‘the “arbitrator appoint- 
ed by the parties in the agreement: 
secondly to the. arbitrator not named 
in the agreement, but with ‘regard to 
whom the parties agree otherwise;..and 
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thirdly. when tHe parties cannot agree 
upon: an arbitrator, to.: an arbitrator 
appointed - by itself. “soo o s 
' 42. The respondents, in ‘sup- 
port of their case that- the vacane-~ 
could not be filled- up ‘relied: on the 
decision of. the Rajasthan: High -Court 
in Chief Engineer, Buildings and 
Roads, :.Jaipur:.v-: . Harbans Singh, 
AIR 1955 ' Raj 30.. Therein Wan- 
choo -C. J:' (as he then. was). after 
referring to the various clauses in .the 
agreement and particularly ‘ to.:ithe 
clause which said “that the Chief En- 


gineer shall be the sole -arbitrator and - 


judge in case of dispute. ree ” came-to 


the conclusion that the’. ‘parties. to the. 


agreement intended: that the vacancy 
should not, be filled up-if the Chief 
Engineer. refused. or : failed -to.. act. 
The said decision turned on the facts 
of that case. The learned judges .who 
decided that .case came to. the conclu- 
sion by reference. - to the various 
clauses in the agreement that-the par- 
- ties to. the agreement intended not, to 


supply the vacancy. Hence, this deci- . 


sion is clearly distinguishable. gai: 
~13.. Reliance’ was .:next placed 
- by. the respondents -on. the. decision: of 
the Division’ Bench- ofthe ‘Calcutta 
High Court' in ‘i‘Bharat....Construction 
Co. Ltd. v. Union of. India; AIR - 954 
Cal 606: Therein:::Chakravartti `C.. J. 
speaking for the court opined ‘that..it 


is doubtful. -.whether Clause (b) of: Sec-. 


tion 8 (1) of: the Arbitration: Act.:at:all 
applies to a.case where.a:named arbi- 
trator,’ obviously chosen: for the pos- 
session of: qualifications special to him; 
has. become unavailable or refused’ to 
act;. but any: way the applicability . of 
that. clause: in a particular: case, :must 
be determined by. ‘the test- laid ‘down 
in the. section itself; ‘the: test is:that 
the arbitration agreement:: -must not 
show: that it was: 
vacancy. should. not. be : 
other words - 
original. choice may: appear.. to- be, if 
the agreement itself contains: sufficient 
indication that ‘the parties: nevertheless 
intended that, in default of their origi- 
nal. nominee, they . Would.. .be- prepared 
to fill up the vacancy: by - choosing. 
another - ‘arbitrator, -, the - section ‚will 
apply. and. a. new- appointment may. be. 
made- either - -by the parties or- by. ithe 
Court, .as-the case -may be.. ' 

-14 o In our’ opinion the- learned 
Judge. while; approaching the. question 
from: a‘correct: angle. fell’ into:the error 


: supplied: in 


‘intended that the ` 


‘however. individual . the . 


A. IR. 


of thinking that- the . agreement must 
indicate -that the parties intended to 
fill up 'the..vacancy. That is not what 
S. 8 (1) (b) says. What that section 
says is.that “the arbitration agreement 


does not-show'that.it was intended that. 


the vacancy: should not be supplied. R 


a 15. Referencë was .next made 
to the décision -.of the Judicial Com- 
missioner. ' Himachal Pradesh in Dist. 


Co-operative: Federation . <= Ltd.’s. ‘case, 


AIR..1961 ‘Him. Pra 35 (supra). ` ''There-. 
in the learned judge purporting to fol- 
low. the: décision in > Harbans, Singhs 


case, AIR~-1955 Raj 30 (supra) held that. 


it may reasonably be assumed that. the 
way arbitrator“. i 
parties with reference to the office 
the intention is that the arbitration 
should be conducted -by the holder of 
that -cffice. and by none ‘else; and on 
refusal of such-an arbitrator.. to -act, 
the Court has’ no.. power -to -appoint 
another - in “his place. : ‘The . learned 
judge, in: our opinion, -has:misunder- 
stood the: decision:: of the Rajasthan 
High Court ‘and the. principles of law 
enunciated by. him -are~. not. Borne out 
bythe: provisions of S: 8: (1): (b). 

“" 16. , “Lastly référence was ' aade 


on: “behalf ofthe: respondénts - to the 


decision’ of the- Punjab “High Court in 


M/s. Isherdass ‘Sahni. and Bros. - v. 
Union ~of `: “India, 68” -Pun - LR .325, 
wherein one - of ‘us. ‘(Grover J. j 


after ‘referring to'the varidus: decisions 
rendered under | Section 8-(1) (b) and 


Section 20 (4) of the- Act ‘and ° noticing 


the conflict -of the „Judicial opinion re- 
jected ‘thé revision” petition -solely on 
thè ground that he would “not be ‘justi- 
fied ‘in the ‘exercise’ of “his: revisional 
powers in setting aside the view -taken 
by. the: lower Court:, In.,.fact in the 
course. of, his- judgment . he’ observed: 

ts ag the: matter were res integra 
T might. have agreed with one view or 
the ‘other. but in. “my. opinion. the court 


below .has on a . consideration ‘of the: 


material facts ‘and: relevant - law, came 


to the. conclusion that- the :arbitration’ 


agreement in: question t showed .. that 


there was .no-intention.. to- fill up the! 
vacancy. a I would., Mot. be justified. in. 
revision in” setting, aside..-that finding: 


even if I was. disposed not. to concur 
with -the decision’. of- the trial court, on 
a age a) kr ihe- -reasons mestiondd 
above: we -allow these appeals set aside 


the orders, passed:: by ‘the ‘subordinate 


s: appointed by. the’ 


midge 


- 
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judge as well as by the Judicial Com- 
missioner and remit the cases to the 
trial court for appointing a new arbi- 
trator in place.of the Judicial Commis- 
sioner, Himachal Pradesh. The res- 
pondents shall pay the costs of the 
appellants both in this Court as well 
as: in the courts below. 

_ Appeals allow ed. 


AIR 1971 SUPREME COURT 2303 
(V 58 C 493) . 

5 C. SHAH, K. S. HEGDE AND. 
A. N. GROVER, JJ. 


1 Minor A. Periakaruppan, (In 
W., P. No. 285 of 1970);. 2. Sobha 
Joseph, (In W.: P.-No.. 314. .of 1970), 
Petitioners v. State of Tamil Nadu 
and others, Respondents; Minor Kaja 
Mohideen, Minor S. M. Bejan Singh 
and Minor K. ‘Krishna. Kumar, (In 
` W. P. 285 of 1970), Interveners. . 

: Writ Petitions Nos. 285 and 314 
of 1970, D/- 23-9-1970. - . 

(A) Constitution ‘of India, Arts. 14, 
15 — Admission to Medical Collezes 
— Unitwise : distribution: of seats — 
Method violates Arts. 14 and 15. 


Unitwise ` distribution of seats in 
Medical colleges in Tamil Nadu de- 
clared violative of Arts. 14 and 15 as 
the object of selecting best candidates 
on-a Statewise. basis was not satisfac- 
torily achieved by this method. , .The 
fact that applicants -were allowed to 
apply to any one unit did not take: the 
scheme outside the mischief of. Arti- 
cles 14 and-15. AIR 1968 SC 1012, 

Rel. on. :. (Para 12) 
i (B) Constitution of India, Art. 226 
—Execvtive action—-Plea of mala tide 
—: Mere probabilities cannot form its 
basis. - ti (Para 15) 


-(C) Constitution of India, Art. 14 
— Admission to medical college — In- 
terview — Objective tests, — Assess- 
ment of marks on basis of (i) N. C. C. 
or sports activities, (ii) Extra curriu- 
lar special service, (iii) General physi- 
cal condition and endurance (iv) Gene- 
ral ability (v) Aptitude — Tests are 
objective in character. | . (Para 16) 

(D) Constitution of Yndia, Art. 14 
— Admission .to . Medical . College — 
Rules requiring Selection Committee 
to .assess candidates on basis of cer- 
tain specified ` objective ‘tests — In 
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vation. ' 
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absence of specific provision in rules 
committee must distribute total. marks 
equally - -on various items — Giving 
marks ‘in lumpsum and not on itemis- 
ed basis is illegal —- Selection Com- 
mittee cannot: also . consider matters 
falling outside scope of specified 
items, AIR 1964 Mys 132, Approved. 

(Paras 18, 19) 
- (E)- Constitution of India, Art. 15 
(4) — . Classification of backward 
classes > on basis of castes—It is with- 
in purview of Article 15 (4). 


, The classification of backward 
classes -on .the basis of castes is with- 
in the purview of. Art. 15 (4) if those 
castes are shown to ` be socially and 
educationally backward. But all: the 
same the Government should not pro- 
ceed on the basis that once a class is 
considered as a backward- class it 
should continue to'be backward class 
for all times. Such an approach would 
defeat the very purpose-of the reser- 
The Government should al- 
ways keep under review the question 
of reservation .of seats .and only the 
classes which- are really socially and 
educationally backward should be al- 
lowed to have the benefit of reserva- 
tion. Reservation of seats should 
not be allowed to become a vested in- 
terest. ` The Government’s decision in 


` this’ regard is open to judicial review. 


Case law relied. (Para 31) 
Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 1012 (V 55) 
= (1968) 2 SCR 786, Minor P. 
Rajendran v. State of Madras 
ms 83, D, 11, 30, 31 
(1968) AiR 1968 SC"1379 (V 55) 
: (1968) 3 SCR 595, State ` of 
‘Andh Pra v. P. Sagar 25 
(1964) AIR 1964 SC 1823 (V 51) 


= (1964)'6 SCR 368, Chitra- 
lekha v. State of Mysore fi 
‘14, 16, 24 


eae) AIR 1964. Mys 132 (V. 51) 
-G. Viswanath. v. Chief Sacre 
ene of Mysoré. “*" 17 
(1963) ‘AIR - 1963 SC 649 (V 50) . 
“== (1963) Supp 1°SCR 439, 
M. R. Balali v. State of Mysore, 


(1940) AIR 1940 Born 379 wr a 

= 42° Cri LJ 121, Narayan Neste : 
: dev v. Emperor” « 26 
a ‘The. following. Judgment of the 
Court was delivered. by . 

e HEGDE, J. :— In these two peti- 
tions under Art. 32 of.-the Constitu- 
tion the petitioners who unsuccessfully 
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sought admission to certain Medical 
Colleges in the State of Tamil Nadu 
have asked for a writ'of mandamus 


to direct the State of Tamil Nadu to- 


allot to each one of them a seat in one 
of the. Government Medical Colleges 
in that State , and: for “consequential 
orders. $ b3 


2. “In the State of ‘Tamil Nadu, 
_ there are eight Medical Colleges out 
of which three are situate in the city 
of Madras, one in Madurai, one in 
Chingleput, one in .Coimbatore; one in 
Thanjavur. and one in Tirunelveli. 
The total seats :. available in 
Madras Colleges > are -. 500. The 
sanctioned strength -of seats in: Madu- 
rai, Chingleput, -Coimbatore, Than- 
javur and Tirunelveli are.200,50,100, 
200 and 75.. respectively. Thus the 
total number. of medical seats avail- 
able in the Government -Collegés for 
Ist year of -M. B. B. S. course in the 
State: of Tamil .Nadu->are 1125. Wa 
understand that’ for these seats . near- 
ly 7,000 students. me for somus 
sion. AER ' 


3.. In the “previous; e ex- 
cept in the year 1967-68, selection--of 
candidates for admission -to the Ast 
year M. B. B. S.:course was done on 
Statewise basis. 
the seats were distributed. on district- 
wise basis but that scheme was held to 
be invalid by. this Court in Minor- P. 
Rajendran v. State of Madras, . (1968) 
2 SCR 786 = (AIR 1968 SC. 1012). 
Thereafter the selection was again 
made. on Statewise basis. ‘in the “years 
1968-69 and 1969-70 but: in the cur- 
rent year that system was given ‘up 
and selection was directed to be.made 
on the basis of- -what -is known. as 
unitwise basis. Under -the present 
scheme the Medical Colleges in the 
city of: Madras were ‘constituted as-one 
unit and each one. of the other Medi- 
cal Colleges in the mofussil. was cons- 
tituted:as a unit:. Thus six units were 
created in the’ State. In. respect. of 
each one of the units a separate selec- 
tion committee was constituted. The 
intending applicants were. asked, to 
apply to any one: of the: committees 
but they were advised -to apply to.the 
committee nearest to their place of 
residence as far “as “possible. They 
were told that if they applied to more 
than one committee their applications 
will be forwarded by thè Government 
to-only one of the'committees. 
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In the -year- 1967-68, į in Chemistry and Physics’ 


list on the basis. of: 


A.I. R. 


-4 A few seats out of the 1125 
seats were reserved for certain special 
categories of students: As there is no 
dispute about these seats we ‘shall not 
refer to them hereafter.. -Out of the 
remaining seats 41 per cent seats were 
reserved for students coming from so- 
cially and edticationally backward 
classes, Schedule castes and Schedul- 
ed tribes. The rest of them were placed 
in the general pool. 


Ds In the State of Tamil Nadu 
actual marks are’ not being given in 
the Pre-University examination. The 
papers were valued on the basis of 


grades. There are -all together four 
grades i.e. Grades A to D. For the 
purpose.‘ of selection to first ‘year 


M: B. B. S. course only marks obtain- 
ed: in the optional subjects were. taken 
into’ consideration. Selection to the 
seats: with which we are.‘concernéd’ in 
these:.petitions ‘is ‘confined. to. students 


who have taken in their Pre-Univer- ` 


sity examination” Physics, Chemistry 
and Biology as their. optional subjects 
though each of- these subjects carried 
a maximum of .100. marks thus a total 
of 300 marks, for the purpose of selec- 
tion to the first .year `M. . B 
course the procedure - prescribed, was 
to take the. minimum marks provided 
for the grade: secured by: the applicant 
and add 
them together and thereafter ‘divide 


- the total -by two and to that add the 


minimum ‘marks provided ` for as 
grade ‘secured by the - ‘applicant ` 
Biology. Thus the total marks. in the 
optional subjects. was reduced ` from 
300 to 200. All-the applicants in thè 
general -pool who secured 110 or ‘more 
marks calculated on the basis of the 
formulae referred to earlier were call- 
ed for interview by the. selection com- 
mittees. `` Selection committees were 
authorised -to give, a maximum of 75 
marks at the interview. The selection 
committees were asked to award these 
marks on. the. basis of following . tests. 


(1) Sports or. National Cadet Corps 
activities: . i 


(2) “Extra Curricular 
vices; 


(3) General 1 Physical: condition and 


‘special ser- 


endurance; 


(4) General ability - and: 
6y Aptitude. 


6. +: The .. selection | ` committees 
were aeaea “to prepare- a gradation 
the‘ total marks 


$ 
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obtained by each applicant and submit 
the same to the Government. : 


KA The petitioners before. as 
appear to have had brilliant academic 
career. The facts mentioned by the 
‘petitioners in-this regard were not 
controverted by the respondents. .The 
petitioner in Petition Nc. 285 of 1970 
came out within first three ranks in 
the 10th.and 11th standards and in 
the final examination he secured 451 
marks out of the total of 700. He 
stood third in his school. During Lis 
school career... he had taken. keen 
interest in extra-curricular activities. 
He was a N. C. C. Cadet and pass2d 
creditably the ‘A’. certificate examina- 
tion. He had also obtained certificete 
in boxing. .He had joined the corres- 
pondence course conducted by tne 
Voice Prophecy Institute, New Dethi 
and obtained a certificate in Health 
and Hygiene. After having passed his 
Anglo Indian High School examira- 
tion creditably he joined Madurai col- 
lege, in the- Pre-University course 
taking Physics, Chemistry and Biolozy 
as his science subjects. In that course 
he secured first class with Grade D 
plus in Physics and Chemistry: and A 
plus in Biology. He stood: fourth: in 
his college. . The Grade D plus repre- 
sents 85 to 99. percent marks and A 
plus 65 to 75 percent marks. 


S:S The petitioner in Petition 
No. 314 of 1970 passed her Pre-Uni- 
versity examination ‘in March, 1970 
from the Scott Christian College, 
Nagercoil: which college stands affiliat- 
ed to Madurai University. She secured 
first class with grade ‘D’ (75 to 85 
percent marks) in Physics; grade D 
plus. (85 to 99 percent) in Chemistry 
and D (75 to 85 percent) in- Biology. 
The petitioner. also hada brillient 
career throughout in the High Schcol 
classes as well as in the college class. 
She secured a merit care for the high- 
est distinction consecutively for the 
years 1965-66, 1966-67 and 1967-68 in 
Standards 8 to 10 of St. Joseph’s Con- 
vent, Nagercoil. In the S. S. L. C. 
-examination held in Merch, 1969 she 
secured 456 marks-out of 600. She 
obtained distinction in extra-curricu- 
Tar activities both in school and. col- 
Tege. .She had been a girl guide. She 
took keen interest in games and spozts 
particularly in net-ball, throw ball aad 
tenniquoit. She was a member of the 
Representative team. - She also passed 
with merit the pianoforte playing 
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Grade I examination conducted by the 
Trinity College of Music, London. ` 


9.. The- petitioners before this 
Court challenged the validity of the 
selections made on yarious grounds. 
They contended that the. unitwise 
selection. contravenes Arts. 14 and 15 
of the Constitution inasmuch as the 
same places the applicants of some of 
the units in a better position than those 
who applied to other units. It .was 
alleged that the ratio between appli- 
cants and number of seats in the Coi- 
mbatore unit was 1:13; in Tirunelveli 
1:10; in Chingleput 1:6; in the ae 
unit 1:5 1/2; in Thanjavur 1:6 and . 
Madurai 1:7 1/2. It was further alleged 
that several applicants who secured 
lesser marks than: the petitioners 
before this Court were selected mere- 
ly because their applications came to 
be considered in other units. It was 
also alleged that this unitwise scheme 
was merely intended as a device to get 
over the decision. of this Court in 
Rajendran’s case, (1968) 2 SCR 786 = 
(AIR 1968 SC 1012). (supra). It was 
next contended on behalf of the. peti- 
tioners that the interview held was a 
farce. Each applicant was interview- 
ed hardly for three minutes. During 
that interview ‘irrelevant - questions 
were put to them... The - interview 
marks -were manipulated so as to pull 
up undeserving applicants and down- 
grade those who had secured excellent 
marks in their Pre-University exami- 
nation. It was said that a perusal of 
the marks list:would show that the 
whole selection was a manipulation. 
The applicants who had failed more 
than once and ultimately secured bare 
second class .were selected while. the 
first rate applicants who had secured 
first class with high marks were 
rejected. It was urged on their behalf 
that even the students who. get the 
minimum marks could be pulled up 
by the selection committee by plump- 
ing 70 or more out of 75 interview 
marks whereas the students who have 
secured 170 marks the highest marks 
that could have been secured under 
the admission rules in Pre-University 
examination could be pulled down by 
giving less than 10 marks. out -of 75 
marks... The petitioners’ complaint is 
that after the interview the selection 
committee carried the marks given by . 
them to Madras and there the Govern- 
ment has manipulated the marks in 
such a way as to select their favourites 
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and reject such of them in whom the 
Government is not interested. i 


10. It was also urged that no 
guidelines were provided for awarding 
marks at the interview and therefore 
the power conferred on the selection 
committee is an arbitrary power which 
is ċapable of being misused and in fact 
has’ been misused. It. was contended 
that the list of backward classes pro- 
vided to the committee was solely 
made on the basis of caste and as such 
that list did not conform to the require- 
ments of Art. 15 (4) of the Constitu- 
tion. The petitioners also urged that 
the reservation made for backward 
classes is disproportionately high‘ and 
further the. division of backward 
classes into backward classes and more 
backward classes was impermissible 
under law. a 


1l. We shall first take up the 
plea regarding the division of medical 
seats on unitwise basis. .It is admitted 
that the minimum marks required for 
being selected in some unit is less than 
in the other units. Hence prima facie 
the scheme in question ‘results in dis- 
crimination against some of the ap- 
plicants. In Rajendran’s case, (1968) 
2 SCR 786 = (AIR. 1968 sc 1012) 
(supra) this Court ' ruled -that ‘the 
districtwise -distribution of - available 
seats is violative of Art. 15 of the Con- 
stitution. But it was contended on be- 
half ofthe State thatthe unitwise dis- 
tribution of seats was adopted for ad- 
ministrative convenience. It was said 
that it was not possible for one selec- 
tion committee to interview all the 
applicants.. Therefore several - com- 
mittees had, to be constituted. In, the 
past when applicants were interviewed 
by several committees there were com- 
plaints that the standard adopted - by 
one committee differed ‘from that 
adopted by others and therefore the 
applicants’ ability was not tested by 
a uniform standard. Further it was 
said that when selections were made 
by several committees there was delay 
in preparing: a consolidated list: We 
are unable to accept these grounds as 
being real grounds for classification. 
The grievance when 
made by several committees in a state- 
wise selection the standard adopted 
by various. committees differed, would 
continue even when selections are 
made by several committees in a unit- 
wise selection. Whether the selection 
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selections were . 
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is made by selection committees on .. 


statewise basis or unitwise basis, the 
standard adopted . by various com- 
mittees is bound to vary. Hence in 
principle it makes no difference. | F 


12. Now coming to the -ques-| 


tion. of delay, we see no reason why 
there should be any delay in prepar- 
ing a consolidated list. At any rate 
the “delay caused is not likely to be 
such as-to justify departure from the 
principle of selection on the basis of 
merit’ on a statewise basis. Before a 
classification can be justified, it must 
be based on an objective criteria and 
further it must have reasonable nexus 
with the object intended to be achiev- 
ed. The object intended to be achiev- 
ed in the present case is to select the 
best candidates for being: admitted to 
Medical Colleges. That object cannot 
be satisfactorily achieved by the 
method adopted. The complaint of the 
pétitioners is that unitwise distribu- 


tion of seats is but a different mani- 
festation of the districtwise distribu-| . 


tion sought in 1967-68 has some force 
though on the material on record we 
will ‘not be justified in saying that the 
unitwise distribution was done for col- 
lateral purposes. Suffice it to say that 
the -unitwise distribution of .seats is 
violative of Arts..14 and 15 of the 
Constitution. . The fact that an appli- 
cant is free to apply to any one unit 
does not take the scheme outside the 
mischief of Arts: 14 and 15. It may 
be remembered that the students were 
advised as far as possible to apply to 
the unit nearest to their place of resi- 
dence. 2 


13: Earmarking 75 marks out 
of 275 marks for interview as inter- 
view marks prima facie appears to’ be 
excessive. It is not denied that the 
interview lasted hardly for three 
minutes for each candidate. In the 
course of three minutes interview it is 


hardly possible to assess the capabi- 


lity of a candidate. In most cases the 
first impression need not necessarily 
be the best impression. But under the 
existing conditions in this country we 
are unable to accede to the conten- 
tion of the petitioners that the system 
of interview, asin vogue inthis coun- 
try is so defective as to make it useless. 
It istrue that various researches con- 


ducted in other countries particularly - 


in U.S.A. show that there is possibi- 
lity of serious errors creeping in inter- 
views made on haphazard basis. C. W. 


p 
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Valentine on “Psychology „and: its 
Bearing on Education” refers to the 
marks given to the same set of persoas 
interviewed by two. different comr>- 
tent Boards and this i is what is stated in 
his book: 

“The members of ‘each board 
awarded a mark to each candidsze 
and then he was discussed and én 
average mark agreed on. 

When the orders of merit for tne 
two boards were compared it was 
found that the man placed first vy 
Board A was put 13th by Board B 
when the man placed: Ist by Board B 
was llth with Board A.” 

' LM. Even when the interviews 
. are conducted by impartial and compe- 
tent persons ‘on scientific lines very 
many uncertain factors like the init-al 
nervousness on the part of some can- 
didates, the mood in which the inter- 
viewer happens to be and the od 
questions that may be put to the per- 
sons interviewed may all go to affect 
the result of the 
observed by this Court in R. Chitra- 


Tekha v. State of Mysore (1964) 6.SCR 


368 = (ATR 1964 SC 1323). 

“In the field of education. there 
are divergent views as regards- the 
mode of testing the capacity and cali- 
bre of students in the matter of ad- 
missions to colleges. Orthodox educa- 
tionists stand by the marks obtained 
by a student in the annual: examira- 


tion. The modern trend -of opinion 
insists upon other additional tests. 
such as interview, -performance in 


extra-curricular activities, personality 
test, psychiatric tests ete: Obviously 
we are not in a position to judge which 
method is preferable or which test is 
the correct one. If there can be 


manipulation or dishonesty in allott-. 


ing marks at -interviews, there can 
equally be manipulation in the meat- 
ter of awarding marks in the written 
examination. In the ultimate ana_y- 
sis, whatever method is adopted its 
success depends on the moral standards 
of the members constituting the selec- 
tion committee and their sense of 
objectivity -and devotion to duty. This 
criticism is more a reflection on fhe 
examiners than on the system itself. 
The scheme of selection, however per- 
fect it may be on paper, may be abus- 
ed in practice. That it is capable of 
abuse is not a ground for quashing it. 
So long as the order lays down rele- 
vant objective ‘criteria and entrusts 
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the hiisiness. ‘of selection to qualified 
persons, this Court cannot obviously 
have any say in the matter.” 

15. While we do feel that the 
marks allotted for interview are on 
the high side and it may be appro- 
priate for the Government to re-exa- 
mine the question, we are unable to 
uphold the contention that it was not 
within the power of the Government 
to provide such high marks for inter- 
view or that there was any arbitrary . 
exercise of power. It was urged on 
behalf of the petitioners that the inter- 
view marks were allotted on collateral 
considerations, We are told that the 
selection committees were tools in the 
hands of the Government and the 
Government manipulated the marks in 
such a way as to facilitate the selec- 
tion of those students in. whom the 
members of the partyin power. were 
interested. These. allegations were 
denied by . the respondents. While 
elaborating their arguments on their 
plea of mala fides the learned Coun- 
sel for the petitioners invited our at- 
tention to the marks. lists which ac- 
cording to them clearly showed that 
the marks given at the interview are— 
by and large — in inverse proportion 
to the marks obtained by the candi- 
dates at the University examination. 
We were also told that the marks lists 
on their face show that the interview 
marks were manipulated. It was said 
that marks were so given as to see 
that certain candidates got at least 
the minimum required for selection. 
While there is some basis for these 
criticisms there is not sufficient mate- 
trial before us from which we could 
conclude that there was any mani- 
pulation in preparing the gradation 
list. It is true that numercus students 
whose performance in the University 
examination was none too satisfactory 
nor their past records creditable had 
secured very high marks at the inter- 
view. It is also true that a large num- 
ber of students who had secured very 
high marks ‘in the University exami- 
nation and whose performance in the 
earlier classes was very good had 
secured very low marks ai the inter- 
view. circumstance is un- 
doubtedly disturbing but the courts 
cannot uphold the plea of mala 
fides on the basis of mere pro- 
babilities. We cannot believe that 
any responsible Government would 
stoop to manipulating marks. The 
selection committees consisted of 
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eminent persons. Most-of them are 
medical practitioners occupying res- 
ponsible positions in life. It would be 
a bad day for this country if such 
persons take to manipulation of marks. 
Hence we cannot accept the conten- 
tion that the interview ` marks were 
manipulated either by the Govern- 
ment or by the selection committees. 


16. It was next urged that no 
objective criterion was fixed for inter- 
‘ view. We are unable to accept this 
` contention as well. The selectors 
were asked to interview candidates on 
the basis of ‘the five criteria 
prescribed to which we have madé 
reference earlier. Those tests are suffi- 
ciently objective in character. Similar 
tests were held to be objective by this 
Court in Chitralekha’s case, (1964) 6 
SCR 368 = (AIR 1964 ‘SC 1823) 
(supra).. It cannot be denied that 


extra curricular activities like sports,. 


N.C. C, 
sical condition ` 


special services, general phy- 
and endurance ' and 


general ability are objective tests. The . 


aptitude referred to in the rule, in 
our opinion, ‘is aptitude | tor medical 
profession. | 


17. . It was next contended that 
separate marks had not been -allotted 
for each one of the tests enumerated 
in the rule. -A total of 75 interview 
marks were placed at the disposal of 
the selection committee and from out of 
those the committeè could award marks 
according to its sweat will and plea- 
sure. Such a power it was said is an 
arbitrary, power. We were.told that 
the entire 75 marks could have been 
given to a candidate even if he satis- 
fied only one out of the five criteria 
prescribed. It is true that the rule 
did not. prescribe separate marks for 
separate heads. But that in our opi- 
nion did not permit the selection com- 
mittee to allot marks as it pleased. 
Each one of the tests prescribed. had 
its own importance. As observed at 
footnote 20: at p. 4&5 .of American 
Jurisprudence Vol. 15 that the inter- 
viewers need not record precise. ques- 
tions and answers when. oral tests are 
used to appraise personality traits: it 
is sufficient if the examiner’s findings 
are recorded on the appraisal sheet 
‘according to the personal qualifica- 
tions itemised for measure. A conten- 
tion similar to those advanced by the 
petitioners came up for consideration 
before the Mysore High Court in D. G. 
Viswanath v. Chief Secretary of 
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Mysore AIR 1964 Mys 132. Therein 


the court observed thus: 


“It is true that Annexure IV does 
not ‘specifically mention the marks al- 


circumstance it cannot be held that 
the Government had conferred an un- 
guided. power on the Committees. In 
the absence of specific allocation of 
marks for each head, it must be pre- 
sumed that the Government consider- 
ed that each of the heads mentioned 
in Annexure IV as . being equal in 
importance to any other. In other 
words, we have to-infer that the inten- 
tion of the Government was that each 
one of those heads should carry 1/5th 
of the “Interview” marks.” 

` 18. . We 
committee had not divided the inter- 
view marks under various heads nor 
given: on. itemised 
basis. The marks list produced before 
us shows that. the marks were given 
in a lump. This is clearly illegal.. 


19. The interview held was 
also vitiated for the reason that the 
selection committee took into ~ consi- 
deration irrelevant matters: and ‘at the 
same time failed: to take into ‘consi- 
deration matters required to be taken 
into consideration. In the counter- 
affidavit filed by the Chairman of the 
selection committee it was: averred 
that in allotting interview marks the 
committee took into consideration 
qualities such as: pleasant personality, 
quick thinking etc. One of the extra- 
curricular activities that the commit- 
tee was required to take into consi- 
deration was N.C.C. training. That 
was clearly an objective test but from 
the counter-affidavit filed, it appears 
thatthe committee did not think that it 


_was sufficient if an applicant had good 


record as a cadet, but according to it, 
he must also know why he joined the 
N.C.C. and what role N.C.C. plays in 
the national. life. These, in our - opi- 
nion, are irrelevant considerations. 
Again the test like. the physical condi- 


‘tion and endurance can be best judged 


by a competent medical practitioner 
after a careful medical examination. 
It was in the very nature of things 
not possible for the selection 
mittee though composed of eminent 
doctors to find out the physical condi- 
tion and endurance by a mere look at 
the candidate. It is clear from the 
affidavit filed on behalf of the. selee- 
tion committees that at the time o$ 


‘lotted for each head. But from that. 


i 


may note that the|: 


com- ` 


` 


+ 


more backward 
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interview much attention had not been 
given to-the general ability which test 
includes past performance: of the ap- 
plicants and the varied interest taken 
by them. 


20. From the Facts pläced 
before us, it is clear that the candi- 
dates were not interviewed in accozd- 
ance with the rules governing -he 
interview. i 


. 21. Tt was next urged that -he 
classification of backward classes by 
the Government into backward classes 
and more backward classes was illezal 
and in support of that contention, our 
attention was invited to the decision of 
this Court in M. R. Balaji v. State of 
Mysore (1963) Supp 1 SCR 439 = 
(AIR 1963 SC 649). It is unnecessary 
to go into that question because for 
the purpose of the present selection 
the backward classes were not sub- 
divided into _ backward classes and 
‘classes. What had 
happened is that the list of backward 
classes. supplied to the-~selection ccom- 
mittee ‘showed’ that some of the com- 
munities are more backward than 
others but that list was prepared for 
the purpose of fee concession. Jor 
the purpose of the present selection all 
the classes shown therein were treated 
as backward classes, 


N 22. There is no bad for the 

contention that the reservation made 
for backward classes is excessive. We 
were not told why it is excessive. Un- 
doubtedly we should not forget that 
it is against the immediate interest of 
the Nation to exclude from the por- 
tals of our medical colleges qualicied 
and competent students but then the 
immediate advantages of the - Nation 
have to be harmonised with its bng 
range interests: It cannot be denied 
that unaided many sections of the peo- 
ple in this country . cannot compete 
with the advanced ` sections of ` the 
Nation. Advantages secured: due to 
historical reasons should not be con- 
sidered as fundamental rights. Nation’s 
interest will be best served — taking a 
long range view — if the backward 
classes are helped to march forward 
and take their place -in line with the 
advanced sections of the people. That is 
why in Balaji’s case, (1963) Supp 1 
SCR 439=(AIR 1963 SC 649) (supra) 
this Court held that the total of reser- 
vations for backward classes, sche- 
duled castes and scheduled ir_bes 
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should not ordinarily exceed 50% .of 
the- available seats. In- the present 
case it is 41%. On the material before 
us we are unable to hold that the said 
reservation is. excessive, 


23, . Considerable. arguments 
were advanced assailing the enumera- 
tion of backward classes. It was said 
that the concerned list included ‘only 
castes and not classes. The petitioners’ 
case is that every one of the classes 
mentioned therein is in reality a caste. 
Hence that list cannot be sustained. In 
Balaji’s case, (1963) Supp 1 SCR 439 
= ATR 1963 SC 649 (supra) this Court 
held that though caste is.a relevant 
factor in ascertaining a class for the 
purpose of Art. 15 (4), a class cannot 
be constituted solely on ‘the basis of 
caste. Gajendragadkar J. (as he then 
was) speaking for the Court observed: 


“That though castes in relation to 
Hindus - may be a relevant factor to 
consider in determining the | social 
backwardness of groups or classes of 
citizens it cannot be made the sole or 
the dominant test in that behalf. Social 
backwardness is on the ultimate ana- 
lysis the result of poverty, to a very 
large extent. The classes of citizens 
who are deplorably poor automatical- 
ly become socially backward. They 
do not enjoy a status in society and 
have, therefore to be content to take 
a backward seat.. It is true that social 
backwardness which results from 
poverty is likely to be aggravated by 
considerations of caste. to which the 
poor citizens may belong, but that 
only shows the relevance. of both caste 
and poverty in determining the back- 
wardness of citizens.” 


24. i Chitralekha’s case (1964) 
6 SCR 368 = (AIR 1964 SC 1823) 
(supra), this Court reiterated that the 
caste is a relevant circumstance in 
ascertaining the backwardness of a 
class. Further it was observed there- 

“While this Court has not exclud- 
ed caste from ascertaining the back- 
wardness of a class of citizens, it has’ 
not made it one of the compelling cir- 
cumstances affording a basis for the 
ascertainment of backwardness of a 
class. To put it differently the autho- 
rity concerned may take caste into 
consideration in ascertaining the back- 
wardness of a group of persons; but, if 
it does not, its order will not be bad 
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on that account, if- it can ‘ascertain 
the backwardness of a group of: per- 
sons on the basis of other relevant 
criteria.” 


25.. The same view “was ex- 
pressed by this Court in State of 
Andhra Pradesh v. P. Sagar, (1968) 
3 SCR 595 = (AIR 1968 SC STEW) 
Therein it was observed: 


In the context in which it occurs 
the expression “elass” means a homo- 
geneous section of the people grouped 
- together because. of certain likenesses 
or common traits and who are identi- 
fiable by some common attributes 
such as status, rank, occupation, resi- 
dence in a locality, race, religion and 
the ‘like. In determining whether a 
particular section forms .a class, caste 
cannot be excluded altogether. But 
in the determination of a class a-test 


solely based upon the caste or com- 
munity cannot also be accepted.” 
26. A caste has always been 


recognized as a class. In construing 
the expression “classes of His Majes- 
ty’s subject” found in S. 153-A of the 
Indian Penal Code, Wassoodew J. 
observed in Narayan Vasudev v. Em- 
peror, AIR 1940 Bom 379. 


“In my‘ opinion, the expression 
“classes of His Majesty’s subjects” in 
Section 153-A of the Code is used in 
restrictive sense as denoting a col- 
lection of individuals or groups. bear- 
ing a common and- exclusive designa- 
tion and also possessing common and 
exclusive characteristics which may 
be associated’ with their origin, race 
or religion, and that the term “class” 
within that section carries with it the 
idea of numerical strength so large 
as could be grouped in a single homo- 
geneous community.” 


27. In Paragraph 10, Chap- 
ter V of the Backward: Classes . Com- 
mission’s Report, it is observed: 


“We tried to avoid caste but we 
find it difficult to ignore caste in the 
present prevailing conditions. We 
wish it were easy to dissociate caste 
from social backwardness at the pre- 
sent juncture. In modern time any- 
body can take to any profession. The 
Brahman taking to tailoring, does not 
become a tailor by easte, nor is, his 
social status lowered as a Brahman. 
A brahman may be a seller of boots 
and shoes, and yet- his social status is 


A. Periakaruppan v. State cf. T. N. 
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not lowered thereby. Social back- 
wardness, therefore, is not today due 
to the. particular profession ofa per- 
son, but we cannot. escape ‘caste in 
considering the social backwardness 
in India.” 


28. Tn Peraranh 11 of that 
Report ‘it is. stated: 

“It is not wrong to assume that 
social backwardness has largely con- 
tributed to the educational backward- 
ness of a large number of social 
groups.” 

29. Finally in Paragraph ° 13, 
the committee concludes’ with follow- 
ing observations: 

“All this goes to- prove that social 
backwardness ‘is mainly based- on 
racial, tribal, caste and denomina- 
tional differences, 3 : 


30. The validity of the impu- 


- gned list of backward classes came up 


for consideration before this Court in 
Rajendran’s case, :(1968) 2 SCR 786 = 
(AIR 1968 SC 1018) (supra) and this 
is what this Court observed therein: . 
. “The contention is that the list of 
socially and educationally backward 
classes for whom raservation is made 
under R. 5 is nothing but a list of cer- 
tain castes. Therefore, reservation in 
favour of certain castes based only on 
caste considerations violates Art. 15 
(1), which prohibits discrimination on ` 
the ground of caste only. Now if the 
reservation in question had been based 
only on caste and had not taken into 
account the social and educational 
backwardness of the caste in question, 
it would be violative of Art.-.15 (1). 
But it must not be forgotten that a 
caste is also a class of citizens and if 
the caste as a whole is socially and 
educationally backward, reservation 
can be made in favour-of such a caste 
on the ground that it is a socially and 
educationally backward class of citi- 
zens within the meaning of Art. 15 


(4) 

31. Rajendran’s case, (1968) 2 
SCR 786=(AIR 1968 SC 1012) (supra) 
is an authority for the proposition that 
the classification of backward classes 
on the basis of castes is within the 
purview of Art. 15 (4) if those castes 


` are shown to be socially and educa-! 


tionally -backward. No- further mate- 
rial has been placed before us to show 
that the reservation for backward 
classes with which we are herein con- 
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cerned ‘is not in accordance with Arti- 
cle 15 (4). There is no gainsaying the 
fact that there are numerous castes in 
this country which are socially and 
educationally. backward. - To. ignore 
their existence is- to -ignore the 
facts of life. Hence we are. ın- 
able to- uphold the contention that the 
impugned reservation is not in acccrd- 
ance with Art. 15 (4). But all - the 
same the Government should‘not pro- 
ceed on the basis. that once:a class is 
considered as a backward class it 
should continue to be backward c_ass 
for all times. Such an approach wculd 
defeat the very purpose of the reser- 
vation because „once a class reaches 
a stage of progress which some modern 
writers call as take off stage - taen 
competition is necessary for their 
future progress. The Government 
should always keep under review the 
question of reservation of seats and 
only the classes which are really 
socially and educationally backward 
should be allowed to have the benefit 
of reservation. Reservation of 
should not be allowed to become a 
vested interest. ‘The fact that camdi- 
dates of backward classes have secur- 
ed about 50% -of the seats.in the gene- 
ral pool does show that-the time has 
come for a de -novo comprehensive 
examination of the question. It naust 
be remembered that the. Government’s 
decision in this regard is open to jadi- 
cial review. : 


32. For the reasons menticned 
above we are of opinion that the selec- 
tions impugned in these petitions can- 
not be held to have: been made val.dly 
inasmuch as the seats were distribut~ 
ed on unitwise basis and further hat 
the interviews were not held in ac- 
cordance- with the rules. But despite 
coming to that conclusion we are un- 
able to set aside the selections already 
made. The selected candidates Fave 
not been made parties to these peti- 
tions. They have already joined the 
course and are undergoing training. 
Their selection cannot be set aside 
without giving them an opportunity 
to put forward their case.. It is crue 
that the petitioners had filed applHca- 
tions to permit them to have recourse 
to O. 1, R. 8, C.P.C. for the rebre- 

. sentation of. the persons interested. in 
opposing these applications but no 
order has been passed on those appli- 
cations and it is now too late to have 
recourse to that procedure even if that 


seats | 
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procedure is permissible under law. 
We are told by the learned Advocate 
General of Tamil Nadu that 24 seats 
still remain to be filled up. He has 
assured us on.behalf of the State that 
those seats will be filled up in ae- 
cordance with the orders of this Court. 
There'are about 80 persons, who’ ws 
are told are-in the waiting list. Some 
of the unsuccessful. applicants had 
moved the High Court of Madras for 
relief similar to that sought by the 
petitioners herein. But it appears 
their writ petitions have been dismiss-. 
ed. Some out of them have inter- 
vened in these petitions. Other non- 
selected candidates have evinced no 
interest- in challenging the selections 
made. Under the circumstances, it is 
reasonable to assume that they have 
abandoned their claim and it is too 
late for them to press their claim 
Under these circumstances, after dis- 
cussion with the Counsel for the par- 
ties we have come to the conclusion 
that these petitions should be allowed 
subject to the following conditions: 


33. ` The State of Tamil Nadu 
shall immediately constitute a sepa- 
rate expert committee consisting of 
eminent medical practitioners - (exclud- 
ing all those who..were members of 
the previous committees) for selection 
to the 24 unfilled seats. The selection 
shall be made on statewise basis. The 
Committee shall interview only the 
candidates who are shown in the 
waiting list, the persons who unsuc- 
cessfully moved the High Court of 


‘Madras and the two petitioners before 


this Court. They shall allot separate 
marks under the five heads mention- 
ed in the rule. The committee shall 
take into consideration only. matters 
laid down in the rule, exclude from 
consideration .all irrelevant matters 
and thereafter ` prepare a gradation 
list to fill-up the 24 seats mentioned 
earlier. It is ordered accordingly. We 
think this is a fit case where the peti- 
tioners should get their ccsts from the 
State of Tamil Nadu.. 


Order accordingly. 
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(From: Allahabad)* oa} 

J. C. SHAH. AND A-N: 

GROVER, JJ.. ` 

Panchayati Akhara Maha Nirwani, 

Appellant v.- Consolidation Officer, 

Roorkee, and: others, Respondents. . -` 


Civil -Appeal No. 1722 of: 1966, D/- 


17-9-1970 

Constitution of India, Art. 136— 
Appeal: by special leave — New point 
‘« Deputy Director of Consolidation 
deciding that the consolidation officer 
‘is entitled to give decision about title 
of “Grove land” — Appellants. taking 
chance of obtaining decision in their 
favour -before consolidation ‘authority 
on merits of dispute and-also in ap- 


_peal and in second appeal — Having: 


failed all along the line: appellants 
filing a writ petition before High Court 
challenging only the orders deciding 
dispute on merits and not order of 
Deputy Director — Held that after 
nine years of the date. of order 
of Deputy Director, . Supreme Court 
would not - be: justified in allow- 
ing them’ to: canvass. correctness 
of a decision: which was acquiesced 
in for all’ those years and to allow 
them ‘for first time to contend ~ that 
all proceedings which have since been 
taken- and decided: were without autho- 
' rity. (Para. 2) 
Cases Referred: Chronological Paras 
1961 All LJ 698, Kumbha. Karan _ 

v. S. C. Lal Saxena , 


M/s. J. P. Goyal and.S. P. Singh 


Advocates, for Appellant; M/s. S. K. 
Mehta, K. L. Mehta and K. R. Naga- 
raja, Advocates, for Respondent No. 8. 


_ The Judgment of the | Court was 
delivered by .- 

SHAH, J.: The U. P. ` Zamindari 
Abolition Act was brought into force 
by notification of the Government of 
U.P.on July 1, 1952. With regard to 
survey’ Nos: 647 and 639 of the vil- 
lage of Daulatpur, there were disputes 
which resulted in proceedings under 
S. 145, Cr. P. Code. 
ed against the present appellants. On 
August 23, 1958, the appellants filed 
suit No. 387 of 1958 in the court of 
the Munsiff, Hawali, Saharanpur, 
against the parties successful in the 


*(Writ Petn. No. 4085 of 1964, D/- 3- 
9-1965 — All.) 
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They were decid- 


proceedings under S. 145, Cr. P. C, 
for a declaration of title to. survey 
Nos. 647 and 639 and some other 
lands. The appellants claimed that 
they had acquired - bhumidari ` rights 
over the lands by virtue of ‘the Act I 
of 1951. The suit. was pending. During 
the pendency of the suit, a notifica- 
tion was issued under the U. P. Con- 


.Solidation of Land Holdings ‘Act, ap- 


plying thé -provisions of the: Act to 
the village: of Daulatpur. On applica- 
tion made by the defendants in the 
suit, the suit was stayed. The appel- 
lants’ application was rejected, but we 
are informed at the Bar that in ap- 
peal from the decree.in the suit, all 
the proceedings have been stayed. In 
the meanwhile; :the appellants applied 
to the consolidation officer, contending 
that the land in dispute being “grove”. 
land, the Consolidation of ‘Holdings 
Act had no application and: the pro- 
ceedings commenced by ‘the corisolida- 
tion officer were without jurisdiction. 
This. application was rejected:on July 
13, 1961. The matter reached the De- 
puty Director of Consolidation in 
second appeal, and. the Deputy Direc- 
tor held that the . provisions of the 
Consolidation: Act applied to “greve” 
lands. He held that-it was within 
the purview of the consolidation courts 
to adjudicate upon the title in respect 
of the “tenure holders” and that no 
other court ‘civil -or revenue could 
entertain any suit or proceedings with 
respect to rights in such lands for 
which notification under S. 4 of the 
Consolidation of Holdings ` Act: had 
been issued. Relying upon a judgment 
of the Allahabad -High Court in Kum- 
bha Karan v. S.'C. Lal Saxena 1961 
All LJ 698 the Deputy Director obser- 
ved that “grove” lands were excluded 
“for the purpose of consolidation” 
from the cperation of the Consolida- 
tion of Holdings Act, but for the pur- 
pose of preparation of record the deci- 
sion about the title of the groves was 
essential and the consolidation court 
had to decide the dispute in regard to 
the title to the grove. He further - 
observed that-the proceedings before 
him were under Ss. 9 and 10 of the 
Consolidation Act, where a decision 
had to be taken about the entries in 
the records and the disputed cases had 
to be decided by the “consolidation 
court”. On that view he dismissed 
the appeal. In conformity with the 
order, the proceedings were taken up 


4 


\puty Director of 
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before the ‘consolidation officer ‘for 
adjudication of the: dispute as to title 
on their merit.. Those proceedings were 
decided against the appellants: an 
appeal filed against that order . was 
dismissed. The matter was taken 
again to the High Court of Æl- 
Jahabad (sic)in second appeal, and the 


Deputy Director confirmed the order. - 


Against that order, a petition was. ñl- 
ed in the High. Court challenging the 
validity of the order. In the grounds 
in support of the petition, it was men- 
tioned that the land in dispute was 
“grove land”. But the only orders 
which were challenged before the Hizh 
Court were the orders — -annexures 
5, 6 and:7, ie, the orders of the ccn- 
solidation authorities which.. decided 
the dispute on the merits. No express 
challenge was raised against the vali- 
dity of the order made by the Deptty 
Director of Consolidation, holding that 
for the purposes of preparation of 
record, the consolidation authorit.es 
were entitled to hold -an enquiry. The 
High Court summarily rejected the 
petition. . Against that order, this.¢p- 
peal with special lepye Has been pre- 
ferred. l y 


2. Now. the PENA of the De- 
puty Director of Consolidation, hold- 
ing that for the purposes. of Ss. 9 and 
10 for the purposé of preparation of 
record, the consolidation’ officer was 
entitled to give a decision about the 
title of the grove land, was rendered 
on the 8th December, 1961.. Theze- 


_ after, the appellants took their chance 


of obtaining decision in their favcur 


` before the consolidation ‘authority. on 


the merits of the dispute and also in 
appeal and ‘in second appeal: Having 
failed all along the line, they sought 
to challenge ‘the order by a petition 
before the High Court. | 
ed before us that there is no decision of 
this court on the question whether 
“grove” land is exempt from ihe 


operation of the consolidation officer . 


in-respect of proceedings commenced 
by him and in ‘all circumstances. . We 
do not think having regard to the dr- 
cumstances that after nine years, after 
the date of the order made by the De- 
Consolidation, we 
will be justified in allowing the ap- 


, Ipellants to canvass the correctness of 


a decision which was acquiesced in for 
all these years, and now albw 
the appellants for the first time in this 
court to contend that ail the proceed- 


India Electric Works v..Jemes Mantosh 


„It'is cone2d-- 
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ings which have since been taken and 
decided were without -authority. 

B., The appeal, therefore, fails 
and- is dismissed. There will be no 
orden as to costs. . 

- . Appeal dismissed. 
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. (From: Calcutta)* . 
J: C: SHAH, K. S. HEGDE AND A N. 
; GROVER, JJ.- 
‘India Electric Works Ltd., Appel- 
Tants v. James Mantosh and "another, 
Respondents. 


Civil Appeal No. 1646 of. 1966, D/- 
15-9-1970. 


` (A) Limitation Act (1908), S. 14— 
Expression “or other causes of a like 
nature” — Applicability — Suit for 
recovery ‘of damages for illegal occu- 
pation of premises — Future damages 
till recovery of possession, awarded by 
trial Court set -aside in appeal on 
ground that future damages could not 
be awarded. in pure . money suit — 
Subsequent suit for ‘damages for a 
period ‘subsequent to that in earlier 
suit — Limitation — Period of pen- 
dency of first suit could be excluded. . 


. It is well-settled that although all 
questions of ‘limitation must be decid- 
ed by the provisions of the Actand the 
Courts cannot travel beyond them the 
words “or other cause of a like nature” 
must be construed . liberally. Some 
clue is furnished with. regard to the 
intention: of the legislature by ‘the Ex- 
planation III.in S. 14 (2). Before the 
enactment of the Act in 1908 there 
was a conflict amongst the High Courts 
on’ the . question whether misjoinder 
and nonjoinder weré defects which 
were covéred by the words “or other 
cause of a like nature’. It was to 
set at rest this conflict that Explana- 
tion III was added. An extended mean- 
ing was thus given to ‘these words. 
Strictly speaking, misjoinder or non- 
joinder of parties could hardly be 
regarded as a defect of jurisdiction or 
something similar or analogous to it. 

(Para 6) 
Ina money suit tor recovery of 
damages for illegal occupation a decree 


*(A. F. O. D. No. 306 of 1959, D/- 1i- 
4-1963 — Cal.) 
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had been passed by the trial Court 
in favour of plaintiff for the entire 
claim including the claim for future 
damages. The High Court in appeal 
negatived the claim for future dama- 
ges on the ground that no decree 
could be granted for recovery of com- 
pensation after the date of the suit 


or after the date of the decree ina 


pure money suit! The plaintiff there- 
after filed a suit for damages for the 
period subsequent to period covered 
by the earlier suit. For the period 
beyond three years of the suit protec- 
tion from limitation was claimed 
under S. 14 and on the general princi- 


“ ples of suspension of limitation owing 


to the pendency of earlier suit. On the 
question whether the trial Court was 
unable to entertain the earlier suit 
from “other: cause of a like nature”. 


Held (Per Shah and Grover, JJ.; 
Hegde J. contra) that the benefit of 
S. 14 (1) could be claimed. The defect 
in the earlier suit was: of a nature 
which had to be decided before the 
claim could be disposed of on merits. 
The, High Court there was. called up- 
on to decide whether the claim was at 
all entertainable on the frame of the 
suit and it came to the conclusion that 
the Court was not competent to pass 
‘any decree for recovery of future 
damages or mesne profits: in the suit 
as laid. The defect -was cf a nature 
which had to be.decided before the 
merits of ‘the claim could:be adjudi- 
cated upon nor did any occasion. or 
necessity arise of going into or exa- 
mining the merits of the aforesaid 
claim. AIR 1916 PC 96, Rel. on. . 

(Para; 7) 

ti could not be ‘said that the 
earlier suit was altogether misconceiv- 
ed. The plaintiff’s claim had not been 


investigated in that suit because the - © 


Court considered that the Court: was 
not competent to decree such a suit. 
It was by’ reason of an infirmity or 
defect of jurisdiction that there could 


neither be adjudication. -of the claim. 


on merits nor could it be decreed. The 
defect of jurisdiction had in no way 
been brought about by the plaintiffs 
or by any absence of diligence or good 
faith on their part. (Para 7) 


Per Hegde, J., contra:— Although 
it could not be said that the earlier 
claim of future mesne profits in a 
money suit was a claim which the 
Court was unable to entertain from 


defect of jurisdiction or other causes. 


-by the High Court. 


A.LR. 
of like nature yet a new cause of ac- 


. tion must be deemed to have ‘been 


accrued to the plaintiff in respect of 
the mesne profits: under dispute. once 
the decree of the trial. Court was set 
aside by the High: Court. 12 Moo Ind 
App 244, Rel. on. ` (Para 10) 

'. (B) Precedents — Requirement of 
public interest should be considered in 
disturbing a question of law which 
has’ peid field for long time. (Per 
Hegde, J (Para 10) 


_Cases Referred: Chronological Paras 


(1962) 66 Cal WN 692, Makhan 
fae Modak v: Girish Chandra 
7 
(1956) AIR 1956 Cal 148 (V 43), - 
India Electric Works Lid. ‘v. 
. Mrs. B. S. Mantosh 
(1949) AIR 1949 Cal 24 (V 36), 
Sarojendra Kumar Dutt v. i 
` Purna Chandra Sinha -5 
(1944) AIR 1944 Lah 136 (V 31) 
= ILR 1944, Lah 451 (FB), Jai 
Kishan Singh v. The Peoples 
__ Bank o2 Northern India 
(1939) AIR’ 1939 Bom 1 (V 26) 
= ILR 1939 Bom 173, Narayan 
Jivaji Patil © v. Gurunath 
Gouda Khandappa Gouda Patil 


(1916) ATR 1916 PC 96 (V 3)= 
ILR 43° Cal 660, Nrityamoni 
Dassi v. Lakhan Chandra Sen 


(1867- 69) 12 Moo Ind App 244 = 
.11 WR PC 5, Ranee Surno- 
Moyee v, Shooshee Mokhee ` 
‘Burmonia 10 
© M/s:G. L. Sanghi and D. N. 
Mishra, Advocates, . and, M/s.. 
Dadachanii and .Co., Advocates, ` for 
Appellants; Mr. P. Chatterjee, Senior 
Advocate, (Mr: P. K. Ghosh, Advo- 
cate, with him), far, Respondents. ` 


The following Judgment of the 


2, 8 


4, 7 


Court was delivered by 


GROVER, J.i— (or himself and 
on behalf of Shah C. J.). 

This is an appeal ‘by certificate 
from a judgment of the Calcutta 
High Court in which the sole question 
for determination is..whether the suit 
was barred by limitation. ` 

The material facts may be 
stated. The appellant before us was 
the defendant in a suit for recovery 


5z 


J. B.. 


of damages with interest and costs. . 


The suit was decreed by the trial 
judge and that decree has been upheld 
The defendant 
was a tenant under the predecessor of 
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- the plaintiffs in respect of the sh=d 
and structures described in Sche- 
dule A of the. plaint. In or about tne 
year 1939 the predecessor-in-interest 
of the plaintiffs filed a title suit in tne 
Court of the Subordinate Judge, Ali- 
pore for ejectment and damages. A 
compromise took place between tie 
parties but the defendant did not va- 
cate the premises in terms of the com- 
promise and continued to remain in 
occupation of the same. The property 
was requisitioned under Rule 75-A of 
the Defence of India Rules and Gov- 
ernment took its possession on Febru- 
ary 2, 1944. It was derequisitioned >n 
November 21, 1945. For the period 
from February 2, 1944 to Noven- 
ber 21, 1945 the plaintiffs received 
monthly compensation from the gcv- 
ernment at the rate of Rs. 350/-. For 
the period of the defendant’s alleged 
wrongful occupation the plaintiffs fil- 
ed two suits against the defendant. The 
first was for and recovery of damages 
upto February 1, 1944 and the second 
was for damages from November 22, 
1945 upto November 21, 1948. ` The 
plaintiffs also claimed future damages 


till recovery of possession although the 


suit was not one for possession. The 
suits were decreed «by the learned 
Subordinate Judge in December 1951 at 
the rate of Rs. 300/- per month for the 
entire period of claim. In other.words 
the claim for future mesne profits was 
also allowed. On appeal the Hish 
Court disallowed the claim for futcre 
mesne profits and reduced the rate to 
Rs. 200/- per month. The judgment 
disposing of those appeals along wth 
certain other appeals which arose cut 
of a suit filed by the defendant w-th 
which we are not concerned. in the 
present appeal is reported in India 
Electric Works Ltd. v. Mrs. B. S. Man- 
tosh, AIR 1956.Cal 148 at p. 155. Tais 
is what was observed in that jucp- 
ment with regard to the decree relat- 
ing to future mesne profits at 
page 155:—: 


“The rest of the decree in Sait 
No. 28 of 1948 was not according to 
Jaw and cannot be maintained. ‘The 
suit was a pure money suit and no. a 
suit for recovery of possession of im- 
movable property and for mesne pro- 
fits under Order 20, Rule 12, Cril 
P. Cc. In such a suit a preliminary de- 
cree may be passed for possession end 
for assessment., but in a pure suit for 
recovery of money, no decree. can be 
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passed for recovery of compensation 
after the.date of the suit upto the 
date of the decree or after the date of 
the decree until recovery of possession. 
This part. of the decree should, there- 
fore, be set aside.” . 

The plaintiffs then filed a suit on 
November 5, 1956 for. recovery of an 
amount of Rs. 28,650/- together with. 
interest thereori as damages at the 
rate of Rs. 300/- per month. from 
November 22, 1948 to November 5, 
1956 i.e. a period of 7 years, 11 months 
and 15 days. ‘For the period beyond 
3 years of the suit protection from 
limitation was claimed primarily 
under Section 14 of the Indian Limi- 
tation Act, .1908, hereinafter called the 
“Act” and on general principles of 
suspension of limitation owing to the 
pendency of the earlier suits. The de- 
fendant contested the suit principally 
onthe ground that it was barred by 
limitation. The rate at which dama- 
ges were claimed was also disputed. 
The trial Court was. of the opinion that 
the plaintiffs were entitled to the bene- 
fit of Section 14 of the Act-and that 
no part of the claim was barred by 
limitation. As regards the rate of com- 
pensation or damages the trial court 
fixed it at Rs. 250/- per month and de- 
creed the suit accordingly. 


a Be The defendant appealed to 
the High Court. The High Court con- 
sidered the question of the applicabi- 
lity of Section 14 and held that the 
plaintiff could take advantage of it. 
The rate of damages which had been 
determined by the trial Court was also 
upheld. > ; 


The admitted and proved facts are 
that the claim made in the present 
suit was included in tha previous 
money suit No. 28 of 1948 and a de- 
cree had been passed by the trial 
Court in favour of the plaintiffs for 
the entire claim including the claim 
for future damages. The plaintiffs 
were only required: to pay ‘additional 
court fee as provided: by the Indian 
Court Fees Act for theclaim relating 


‘to future damages and the plaintiffs 


had in fact paid the required amount 
of additional court fee. The High 
Court, in the judgment mentioned be- 
fore and in the portion extracted 
therefrom, had negatived the . claim 
for future damages on the sole ground 
that no decree could be granted for 
recovery of compensation after the 


‘date of the suit or after the date of 
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the decree in a pure money- suit. In 
Other words it was held - that urider 
the law the Court was ` not competent 
to decree such a suit. | 
4, Section 14 in so far as it is 
material for our. purpose runs as fol- 
lows:—~ . 

Section 14 (1) “In anbi the 
period of limitation prescribed for any 
suit the time during which the plain- 


tiff has been prosecuting with due dili-. 


gence another civil proceeding, whe- 
ther in a Court of first instance or in 
a Court of Appeal, against the defen- 
dant shall be excluded, where the pro- 
_ceeding is founded. upon the: same 
cause of action and is ‘prosecuted in 
good faith. in a Court which, from de- 
fect of’ jurisdiction,’ or other cause ‘of 
a like nature, is unable.. to entertain 
it. 


-Explanation | ee 
Explanation II ..,........007 


Explanation IIl.-For ‘the. purpose. 


of this séction misjoinder of parties or 
of causes. of: action shall- be deemed to 
be a cause of a like nature with defect 
of jurisdiction.” 


The High Court having: ‘found that- the 


present claim of the plaintiffs was also 
included in the previous suit the- con- 
dition that the previous proceedings 
should be founded upon the same’.cause 
of action must.be held to have been 


satisfied. The High Court has further. 


held that the previous suit had been 
prosecuted in good faith and with due 
diligence. 
plicability of Section 14 (1), therefore, 
all that has to be determined is’ whe- 
ther the Court in which the previous 
suit was filed was unable to entertain 
the claim relating to future mesne pro- 
fits “from defect of jurisdiction” or 
“other cause of a like nature”. It is 
common ground and indeed cannot be 
argued nor has any attempt been made 
to urge such a-contention before us 
that the Court trying the previous suit 
was unable to entertain it from defect 
of jurisdiction..The only question for 
determination is whether the Court 


was unable to entertain. the previous ` 


suit from “other cause- of a like 
nature”. 


Peoples Bank of Northern India, ILR 


1944 Lah 451 = (AIR 1944 Lah 136 


(FB)) it was pointed out that Sec- 
tion 14 of the Act will have no appli- 
cation where failure on the part of 


the petitioner or the Plaintiff to get’ 


_as to convey 


In order to attract the ap- 


‘In Jai Kishan Singh v. The. 


A.I. R. 

the reliefs which he asked for was not 
attributable .to anything connected 

either with the jurisdiction of the 

Court or with some other defect which 

was like that of jurisdiction. It was 

observed that-the words “or. other 

cause. of a like nature”, however 

liberally construed, must: be read so . 
something ejusdem. - 

generis- or analogous to the preceding 
words -relating to the defect of -juris~ 
diction. If these words were read 
along. with the expression “is unable 
to entertain”, they would denote that 
the defect must be of such a character 
as to make it impossible for the Court 
to entertain the suit or application 
either in its inception-or at all events 
as to prevent it -from deciding it on the 
merits.. In other words, if the defects 
were of such a nature that ‘ they had 
to be decided before the case could 
be disposed’ of on merits or if they did 
necessitate- an examination of the 
merits of the case they would be de- 
fects of a’ “like nature.” The cases 
which -were. decided on. the principle 


. that if a plaintiff or. a petitioner fail- 


ed:to establish a cause of action in 
himself no deduction of time. could be 


‘allowed under Section 14 were. noticed 


and it was accepted that they proceed- 
ed on a correct view. Illustration of 
the facts which. would be covered by 
the words “or. other :cause, of a like | 
nature” as given inthe decided cases 
were: (i) if a suit had failed because 
it was brought without proper leave; 
(ii) if it had failed because no notice 
under Section 80, Civil Procedure 
Code, ‘had been given; - - (iii) where it 
would: fail for non-production of the 
Collector’s certificate required by Sec- 
tion 7 of the Pensions Act. In -each 
one of these:cases the Court did not 
lack jurisdiction in its inception. but 
the suit could not’ be proceeded with 
and disposed of until the statutory 
conditions laid down id been: satis- . 
fied or: ‘fulfilled. D 


5. , Mention may be made of 
two cases which are'apposite out of 
the numerous decisions relating to the 
point under consideration. In Srimati 
Nrityamoni Dassi v. Lakhan Chandra 
Sen, ILR 43 Cal 660 = (AIR 1916 PC 
96) the plaintiffs were defendants in a 
suit brought àt a prior stage.. In that 
suit they associated themselves with 
the plaintiffs and prayed for adjudica- 
tion. oftheir rights. Henderson J., of 


-the Calcutta High Court who tried ‘the 


a1 


suit decreed the claims .of the plain- 
tiffs and made a similar decree in 
favour. of the - defendants. The High 
Court-in its appellate | jurisdic-ion, 
while affirming the findings of Hen- 
derson J., held that the decree grant- 
ed by him in favour of the defendants 
could not be maintained. The decree 
was consequently varied ` and the de- 
fendants in that suit were relegated to 
a fresh suit for the relief to which 
they were clearly entitled. In the sub- 
- sequent suit the question of the bar 
of limitation arose. This is what was 
observed by their Lordships with re- 
gard to the claim that the prior period 
could be deducted for the purpose of 
limitation: 


“It was an effective decree made 
by a competent Court and was capable 
of being enforced until set aside. Ad- 
mittedly if the period during which 
the plaintiffs were litigating for their 
rights is deducted their present suit is 
in time. Their Lordships are of opi- 
nion that the plea of limitation -was 
rightly overruled by the High. Court.” 
In Sarojendra Kumar Dutt v. Purna- 
chandra Sinha, AIR 1949 Cal 24 ©. R. 
Das J. (as-he then was) expressed the 
view that the principle of Section 14 
was applicable not only to cases 
where the person brought his suit in 
the wrong Court but also applied 
where he brought his case in the right. 
Court although he was prevented {rom 
getting a trial on the merits by scme- 
thing which, though not a defect of 
jurisdiction, was analogous to that de- 
fect. There an attorney., had made 
an application under Chapter 38, 

. Rule. 48, Original Side Rules of the 
Calcutta High Court, .for an order 
against his client for payment of the 
sum allowed on taxation. As discre- 
tion was conferred by the Rule to 
either make an order for payment or 
‘to refer the. parties to a suit the matter 
was referred to a suit in view of the 
. facts of the case. The learned Judge 
held that the plaintiffs right had not 
been investigated in the Chamber Ap- 
plication because it was consid2red 
‘that it was a proper case where the 
attorney should be relegated to a suit. 
It was, therefore, by reason of ar in- 
firmity or defect of jurisdiction that 
the order for payment could not be 
made. The defect of jurisdiction was 
in no way brought about by the p_ain- 
tiff or by any absence of diligence or 
good faith on his part. He was found 


India Electric: Works v. James Mantosh 


[Prs. 5-7] S. C. 2317 


entitled to the benefit of Section 14 
of the Act. 


6. : It is well settled that al- 
though all questions of limitation 
must be decided by the provisions of 
the Act and the courts cannot travel be- 


‘yond them the words “or other cause 


of a like nature” must be construed 
liberally. Some clue is furnished with - 
regard to the intention of the legisla- 
ture by the Explanation III in Sec- 
tion 14 (2). Before. the enactment of 
the Act in 1908 there was a conflict 
amongst the High Courts on the ques- 
tion whether misjoinder and non-join- 
der were defects which were covered by 
the words “or other cause of a like 
nature”. It was to set at .rest this 


conflict that Explanation III was ad- 


ded. An extended meaning was thus 
given to these words. Strictly speak- 
ing misjoinder or non-joimder of par- 
ties could. hardly be- regarded as a 
defect of jurisdiction or something 
similar or analogous to it. 


7. - In our judgment the present 
case is. very similar to the one de- 
cided by the Privy Council in ILR 
43 Cal 660 = (AIR 1916 PC 96).. 
There an effective decree had been 
made by Henderson J., of the Calcutta 
High Court which enured to the bene- . 
fit of the defendants but the appel- 
late Court considered that such a de- 
cree could not have been legitimately 
made--and set it aside. The period of 
the previous litigation was held to be 
deductible apparently under the pro- 
visions of Section 14 (1) cf the Act. In 
the case before us the trial Court had 
passed a decree in the money suit of 
1948 for recovery of future mesne pro- 
fits. The High Court on appeal set 
aside that decree on the ground that 
no‘ such, decree could have been passed 
in a pure suit for recovery of money. 
The benefit of Section 14 (1), there- 
fore, was rightly allowed by the High 
Court in the judgment under appeal. 
Even if the test propounded in the 
Lahore Full Bench decision in ILR 
1944 Lah 451 = (AIR 1944 Lah 136 
(FB)) is to be applied there can be no 
manner of doubt that the defect in 
the suit of 1948 was of a nature which 
had to be decided before the claim 
could be disposed of on the merits. 
The High Court there was called upon 
to decide whether the claim was at all 
entertainable ontheframe of the suit 
and it came tothe conclusion that the 
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Court was not competent to ‘pass. any 
decree for recovery of future*damages 
or mesne profits in the suit as laid. 
The defect was of a nature which had 
to be decided before the merits of the 
claim could be: adjudicated upon nor 
did any occasion or necessity arise of 
going into or examining the. merits of 
the aforesaid claim. It could hardly 
be said that the previous ‘money suit 
of 1948 was altogether ‘“misconceived. 
‘IAs has been pointed out. by the High 
Court, in a later decision of the same 
Court in Makhan Lal Modak v. Girish 


Chandra Jana, (1962) 66 Cal WN. 692- 


the view taken was that a claim for 
mesne profits even-without a suit for 
recovery of possession might well be 
entertainable. The plaintiffs’ claim 
had not been investigated in that ‘suit 
because the High Court considered 
‘that the Court was not competent to 
decree sucha suit. It was-by reason 
‘of an infirmity or defect of jurisdiction 
that there could neither be adjudica- 
tion of the claim on the merits nor 
could it be decreed. The defect of 
jurisdiction had in no way been 
brought about by the plaintiffs or by 
any absence ‘of diligence or good faith 
on. their part. They were thus fully 
entitled to the benefit -of Section 14 
(1) of the Act. 


8. Another principle which has 
been enunciated incertain decisions of 
the Privy Council and which is stated 
to be one of general application has 
been invoked on behalf of the plain- 
tiffs-respondents. Rangnekar J., ‘in 
delivering the judgment of the Divi- 
sion Bench in Narayan Jivaji Patil v. 

_ Gurunathgouda Khandappagouda Patil, 
ILR 1939 Bom 173 = (AIR 1939 Bom 
1), discussed at length the various pro- 
nouncements of the Privy Council and 


deduced the principle that where a- 


claim was satisfied either by agree- 
ment of parties or by decree of the 
Court and if the satisfaction or decree 
was set aside subsequently in a judi- 
cial proceeding a fresh cause of action 
would accrue in favour of the claim- 
ant.. In the present case it could be 
said that the cause of action for future 
mesne profits was satisfied by the de- 
eree which had been granted by the 
trial Court in the money suit of 1948. 
The High Court, however, in the ap- 
peals decided by it by means. of the 
judgment in AIR 1956 Cal 148 deli- 


vered on June 30, 1955 had set aside’ 
A new cause of action 


that decree. 


o 


A.I. R. 


accrued in favour of . the plaintiffs 
from the date of that judgment. It is, 
however, unnecessary to- rest our -de~ 
cision on the principle relied upon by 
Rangnekar J.-in the. Bombay case 
because we are satisfied that the.plain= 


tiffs were entitled to deduction of, 


time under Section 14 (1) of the Act. 


9. The appeal fails and it is 
dismissed wih costs. . 


HEGDE, J.: 10. Though on the 
plain language of Section 14 (1) of the 
Limitation Act, I would have had no 
hesitation in holding that the plaintiff 
cannot avail himself of the benefit of 
that provision, as a misconceived suit, 
such as the one he filed earlier claim- 
ing future mesne profits in a money 
suit cannot be said to be a claim 
which ‘the Court was unable to enter- 
tain from defect of jurisdiction or 
other cause of a like nature yet in 
view cf the decision of the Judicial 
Committee. in Mst. . Ranee Surno 
Moyee v. Shooshee Mokhee Burmonia, 
(1867-69) 12 Moo Ind App 244 which 
decision has been followed in the later 
decisions of the Judicial Committee as 
well as in’several cecisions of High 
Courts, I am of the opinion that it is 
not in public interest to disturb a ques- 
tion of law which has held the field 
for a long time. The decision of the 
Judicial Committee referred to earlier 
held that a claim which is satisfied, an 
expression held to include even gett- 
ing of a decree on a claim, if reopened 
because’ of the decree of the appel- 
late Court or otherwise, a new cause 
of action acerues to the plaintiff on 
the date the earlier satisfaction is 
taken away. -Applying that rule to the 
facts of the present zase a new cause 
of action must be deamed to have ac- 
erued to the appellant in respect of 


the mesne profits under dispute once. 


the decree of the trial Court was set 
aside by the High Court. : For this 
ae I agree with the order propos- 
ed. 


Appeal dismissed. 
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AIR 1971 SUPREME COURT 2:19 
(V 58 C 496) 


M. HIDAYATULLAH, C. J., G. K. 
MITTER AND A. N. RAY, JJ. 
Prakash. Chand Agarwal and 

others, Petitioners v. M/s. Hindustan 

Steel Ltd., Respondent, ` 


Civil Misc. - Petition No. 2351 of 
1970 in the matter of Civil Appeal 
No. 1196 of 1970, D/- 15-9-1970. 


Constitution of India, Art. 133 — 
Judgment, decree or final ordez of 
High Court — Suit decreed in absence 
of defendant — Application by defen- 
dant to set aside decree -rejectec by 
Court — High Court restoring it tc file 
of Court — Held, that the suit was 
very, much alive and it could no- be 
treated as a final adjudication of the 
suit itself and hence certificate grant- 
ed by the High Court was premature 
and incompetent. ` AIR 1933 PC 58 
and AIR 1961 SC 794, Rel. on; AIR 
1966 SC 1445, Distinguished. (Certifi- 
cate granted by High Court set aside.) 

- (Para 1) 


Cases Referred: Chronological Paras 


(1966) ATR 1966 SC 1445, (V 53) 
= (1966) 3 SCR 196, Ramesh 


v. Gendalal Motilal Patni -.. | i 
(1961) AIR 1961 SC 794 (V 48) : 
= (1961) 3 SCR 754, M/s. 
Jethanand and Sons v. State `. 
of Uttar Pradesh © 


(1933) AIR 1933 PC 58 (V 20) 
= (1933) 60 Ind App 76, V. - 
M. Abdul Rahman. v.:D. K. 
Cassim and Sons i 1 


The following Judgment of the 
Court was delivered by. - - 


HDAYATULLAH, C. J.:— The 
appellants before us who come by way 
of certificate from the High Court 
seek stay of a suit which has >een 
restored to file by the High Court. At 
the very start we put to the counsel 
how certificate could have been granted 
in this case when the judgment and 
order of the High Court were not final, 
The counsel brought to our notice the 
case of Ramesh v. Gendalal Motilal 
Patni, AIR 1966 SC 1445 and says 
that his case is covered by this ruling. 
That was a case in which the only 
question to be considered was whether 
‘ Article 133 of the Constitution was ap- 
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‘fore the Court at all 


Prakash Chand, v. Hindustan Steel (Hidayatullah C. J.) S. C. 2319 


plicable in the two cases decided when 
the claim in the original suit or appeal 
to this Court was above Rs. 20,000/-. 
This particular question was not be- 
the | Indeed, the 
Constitution contemplates the filing of 
an appeal by certificate only against 
a judgment, decree or final order of the 
High Court. - It does not contemplate 
bringing an appeal in a suit which is 
still -a live suit and in which further 


proceedings are to be taken. This has 


been the consistent view not only of 
this Court but also of the Privy Coun- 
cil. The leading case from the Privy 
Council is V. M. Abdul Rahman v. 
D. K. Cassim and Sons, (1933) 60 Ind 
App.76 = (AIR 1933 PC 58). There is 
a catena of cases in the High Court 
and also in this Court that the judg- 
ment, decree or order from which 
appeal-is brought to this Court must 
put an end to the _ litigation between 
the parties. .This was reaffirmed in 
M/s. Jethanand and Sons v. State of 
Uttar Pradesh, (1961) 3 SCR 754 = 
(AIR 1961 SC 794) approving the view 
of the Privy Council referred to. In- 
deed, we could cite on this aspect of 
the case quite a large number of pre- 
cedents from various courts in India. 
In the present matter, the suit was de- 


-creed in the absence of the defendant 


who applied to have the decree set aside 
and gave reasons for it. The trial 
Court did not accede to the prayer 
but the High Court held that the matter 
was governed by Order 9, Rule 9 (6?) 
of the Code of Civil Procedure and 
that there were valid reasons for sett- 
ing aside the ex parte decree. As a result 
of the setting aside of the decree the 
suit is very much alive today and 
this cannot be treated as a final ad- 
judication of the suit itself. The certi- 
ficate granted by the High . Court in 
such circumstances was premature and 
was not competent. We accordingly 
set aside the certificate and dismiss 
the appeal. There shall be no order 
as to costs. ' : 





Appeal dismissed. 
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AIR 1971 SUPREME COURT 2320 
< (V 58 C 497) 
- (From: Punjab)*’ 
S: M. SIKRI AND 
V. BHARGAVA, JJ. 
Hatti, Appellant v. Sunder Singh, 
Respondent. 
- Civil Appeal No. 1228 of. 1966, -D/- 
11-9-1970. 


Civil P. C. (1908), S 9 — Exclu- 


‘sive jurisdiction of revenue Courts _, 


Bars civil court’s jurisdiction to enter- 
fain suit. ILR (1964) = ipun 428, 
Overruled. 

The Civil-Court has no jasdie 
tion, in view of S. 185 (1) of the Delhi 
Land Reforms Act (8 of 1954), to enter- 


tain a suit in’ which the plaintiff, al- 


leging that- he is the proprietor of the 
suit land, asks for the declarations that 
he is entitled to Bhumidari rights in 


respect of that land and that the de-. 
claration made in favour of the defen- 


dant under S. 13 of that ‘Act is ultra 
vires and void and for: possession’ of 
the land because all the reliefs asked 
for by the plaintiff are under the pro- 
visions of that Act, within the conipe- 
tent jurisdiction of ‘the Revenue Assis- 
tant to give. ‘ (Para 7) 
The scheme of the ie shows that 
any person who is 
declaration of Bhumidari right issued 
in favour of another person can move 
an application before ‘the Revenue 
Assistant under item 4 of the 
schedule to that Act, ‘whereupon, if 
he succeeds, he will obtain a declara- 
tion that he is the Bhumidar.. That 
declaration will automatically super- 
sede the declaration issued by the 
-authorities in accordance with Delhi 
Land Reforms Rules, 1954- without 
any adjudication of rights and with- 
out notice to the interested parties. 
(Para 5) 


© Itis true that the declaration 


made by the revenue ‘authorities with- 
out going through the judicial proce- 
‘dure are subject to due adjudication 
of rights; but. such adjudications must 
be by an application under item 4 of 
Schedule I of the Act and not by ap- 
proach to civil courts. If a bhumidar 
seeks declaration of his right he has 


to approach the Revenue Assistant > 





*®(Letters Patent Appeal No. 67-D of 
1965, D/- 2-12-1965 — Puni at 
Delhi) ; 
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[Pr. 1] Hatti v. Sunder Singh (Bhargava J.) 


aggrieved by a~ 


First - 


A.I. R. 


under item 4, while if a Gaon sabha 
wants a clarification in respect of any 
person claiming to be entitled to any 
right in land it can institute a suit for 


$ ‘declaration under item. 28 and the 


Revenue Assistant can make a declara- 
tion of the. right of such person. 
(Para 6) 
‘So far as suits for possession dre 
concerned S. -84 read with item 19 of 
the First-Schedule gives jurisdiction 
to the Revenue Assistant to grant 
decree for possession and a suit for 
possession of agricultural Jand can be 
instituted after the commencement 
of- the Act only by. a Bhumidar 
or an asami or the Gaon Sabha .and 
not ‘by any person claiming to be a 
proprietor. : (Para 6) 
No inference that the civil-court’s 
jurisdiction is not.barred and there- 
fore questions of title could be agitated 
by a suit in that court could be drawn 
from S. 186 of that Act. All that pro- 
vision envisages is that questions of 
title will. arise before the Revenue 
Courts in suits or.proceedings under 
first schedule and only if such a ques- 
tion arises in a’ competent proceeding 
in the Revenue Court an issue will be 
framed. and referred to the- Civil 
Court. Such a provision does not 
give jurisdiction to the civil court to 
entertain the suit itself on a question 
of title. „ILR (1964) 2 Puni 428,. Over- ` 
ruled. _:- } (Para 7) 
Cases Referred: Chronological Paras 
ILR (1964) 2 Punj 428, Lal ‘Singh. 
v.. Sardara ~. 5, 6 
‘Mr. .C. B. Agarwal: ‘Sr. Advocate, 
(Mr. P. P. Juneja,. Advocate, with him), . 
for Appellant; M/s. Sardari Lal Bhatia, 
D.. R.-Gupta and H. K. Puri, aayo 
cates, for. Respondent. - : 
. The following Judgment . of the 
Court was’ delivered by . 


BHARGAVA; J.: The appellant 
Hatti .was declared a Bhumidar of 


some land belonging to the respon- 


dent: Sunder - Singh, under section 13 
of the Delhi Land Reforms Act. No. 8 
of 1954 (hereinafter réferred to as 
“the Act”). The »respondent then 
brought a suit in the Civil Court 
claiming three reliefs. The first relief 
claimed was for a declaration that the 
declaration of Bhumidari issuedin the 
name of the appellant with respect to 
the land in dispute was wrong, illegal, 
without jurisdiction, ultra vires, void- 
and ineffective against the respondent. 
The second relief was that the respon- 
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dent be declared: entitled to Bhumidari _ 


rights under section.11 of the Act; end 
the third relief was for possession of 
the land. The suit was brought on 
the allegation that the respondent was 
the owner of the land, while the =p- 
pellant had no rights in it. ` The. land 
along with some other land was“ on 
Mustrairi with one Sultan Singh fcra 
period of 20 years ending in Jie, 
1952, and the. appellant had been ad- 
mitted as a tenant-at-will by the Mas- 
trajar. On the expiry of the period 
of 20 years in June, 1952, the Mas- 
trajri stood terminated and the orzi- 
nal Mustrajar’s heirs left the. land. The 
appellant, ‘however, continued in pos- 
session, but, since he was a ténant-at- 
will of the Mustrajar, he had no ri¢nats 
in the land after the expiry of the 
Mustrajri. He was asked to surrender 
possession, but failed to do so. On the 
other hand, he: was wrongly grarted 
the declaration under S. 13 of the. Act 
that he was a Bhumidar when he žad 
no rights as tenant in the land at all. 
The main defence taken on behalf of 
the appellant was that he.was a non- 
occupancy tenant and he was entit-ed 
to the declaration of his Bhumidari 
rights. Apart from the issues‘on merits, 
one issue was raised by the appelkant 
that the Civil Court had no` jurisdic- 


tion to entertain the suit in view of: 


the provisions of section: 185 of the 
Act. The trial Court held that the 
jurisdiction of the. Civil Court was. not 
barred. On merits, the finding recccd- 
ed was that the respondent was the 
proprietor of the land, but no decleza- 
tion could be granted that he beceéme 
Bhumidar under S. 11 of the Act, as 
that- relief could only be granted by 
the revénue authorities under the act. 
Tt was held that he. was, however, = 

titled’ to possession in exercise of hia 
right as proprietor, so that a deccee 
for possession. was . granted in his 
favour. That decree was upheld, in 
appeal, by the District Judge and, in 
second appeal, by a learned sirzle 
Judge of the High Court of Punjab. 
The Letters Patent appeal before zhe 
Division Bench was also dismissed. so 
that -the appellant has now come up 


. to this Court in this, appeal by spezial ; 


leave. 


"2u The only point that was 
ud before the Division Bench in 
the Letters Patent appeal was that ihe 
Civil Court had no jurisdictior. to 


entertain the suit, so that, in this ap-, 
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Hatti v. Sunder Singh (Bhargava J.) [Prs..1-2] S. C. 2321 
‘peal, we are also concerned. with this 


issue alone. Section 185 (1) of the Act, 
on which reliance has been placed for 
urging that the Civil Court: has no 
jurisdiction, is as follows: 


“185, (1) Except ‘as provided by 
or under this Act, no court other than 
a court mentioned in column 7 of 
Schedule I shall, notwithstanding any- 
thing contained in the Code of Civil 
Procedure, 1908, take cognizance of 
any suit, application, or proceedings 
mentioned in column 3 thereof,” 


The relevant entries in the First Sche- 
dule, which require consiceration, are 
Numbers 4,19 and 28 Item 4 men- 
tions applications for declaration of 
Bhumidari rights in column 3 and,. 
inter. alia, refers’ -to sections 11 and 13 
of the Act.” For these applications, 
there is no period of limitation pres- 
cribed’ at all, and the Court of origi- 
nal jurisdiction is that of the Reve- 
nue Assistant. -Item.19 refers to sec- 


-tion .84 of the Act, and relates to suit 


for ejectment of a person occupying 
land without title and for damages. 
The three sub-clauses mention that the 
suit can be instituted .(i) ky a Bhumi- 


-dar declared under Chapter III of the 


Act or by an Asami felling under séc- 
tion 6 óf the Act where such: unlawful 
occupant was in possession of the land 
before the issue of the prescribed de- 
claration form; (ii) by a Gaon Sabha 
where the unlawful ‘occupant was in 
possession of the land before ‘the con- 


` stitution of Gaon Panchayat; and (iii) 
-by a Bhumidar, Asami or Gaon Sabha 


in any other case. The period of- limi- 
tation is three years, in the first case, 

from the date of issue of the pres-` 
cribed declaration form; in the second 


- case, from the, date of constitution of 


Gaon. Panchayat undér S. 151: and, in 
the third case, from the lst of July 
following the date of occupation. The 
Court of original jurisdiction in each 
case is that of the Revenue Assistant. 
Item 28 refers to section 104 and rela- 
tes to declaratory suit under that sec- 
tion. No period of limitation is pres- 
cribed for such a suit, and the Court 
of original jurisdiction is again the 
Revenue Assistant. The plea put for- 
ward on behalf of the. appellant was ’ 
that this suit, which was instituted by 
the respondent, covered only those 
reliefs which could be granted by the - 
Revenue Assistant under the three 
items Nos. 4, 19 and 28 cf the First 
Schedule. to the Act mentioned above, 
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so that, by virtue of section 185 of the 
Act, the jurisdiction cf the Civil Court 
was barred. The High Court has taken 
the view that the suit is really in the 
nature of a title suit and such a title 
suit is not covered by these items, so 
that the jurisdiction of the Civil Court 
was not barred. It is this view of 
the High Court that has been challeng- 
ed before us in this appeal. 


3. Learned - counsel appearing’ 


for the appellant took us.through ‘the 
various provisions of the Act to show 
that the Act is a complete Code which 
lays down the rights that any person 
can possess in agricultural land in the 


area to which the Act applies, and the . 


remedies that can be sought in respect 
of such land for obtaining declaration 
of their rights or any other declara- 
tion for possession. The Act abolish- 
ed the ownership of agricultural land 
by the previous proprietors. This was 
effected by first laying down in sec- 
tions 11 and 13 that proprietors will 


become Bhumidars in respect of their’ 


lands which were their Khud Kasht 
or Sir, while tenants would become 


Bhumidars in respect of their hold- 


ings. Under section 6 of the Act, per- 
sons belonging’ to several classes, 
which included non-occupancy tenants 
of proprietor’s grove and sub-tenants 
of tenant’s grove, and non-occupancy 
,„ tenants of pasture land, or of land 
covered by water, and some other 
classes, shall become Asamis. ‘“Hold- 


ing” was defined in section’3 (11a) of . 


the Act by stating that it means: 


(a).in respect of — 

(i) Bhumidar or Asami; or: 

(ii) tenant or sub-tenant under 
the Punjab Tenancy Act, 1887, or. the 
Agra Tenancy Act, 1901;-or_ i 

_ (iii) lessee. under the Bhoodan 
Yagna Act, 1955, a parcel or parcels 
of land held under one tenure, lease, 
engagement or grant; and 


(b) in respect of ‚proprietors, a 
parcel or parcels of land ‘held as sir or 
khud-kasht. 


The effect of sections 6 and 13 ‘was 
that, thereafter, tenants and sub-ten- 
ants or lessees under the Bhudan 
Yagna Act, 1955, ceased to continue 
as such. and either.became Bhumidars 
or Asamis in respect of their holdings. 
Similarly, under section 11, proprietors 
in respect of their sir and khud kasht 
land became Bhumidars. These sections 
bave to be read in conjunction with 
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relevant portion is quoted below: 

"154. On the commencement of 
this Act — 

(i) all lands whether cultivable or 
otherwise, except land for the time 
being comprised in any holding or 
grove, J : i 

x nR x x 

x x te a x 
situate in a Gaon Sabha Area, shall 
vest. in the Gaon Sabha: ž 
ooo XX xx xx ” 
Sections 6, 11, 13 and 154 of the Act 
read together, thus, show that, after 
the Act came into force, proprietors of 
agricultural land as such ceased to 
If any land was part of a hold- 
ing of a proprietor, he became: a Bhu- 
midar of it. If it was part of a hold- 
ing of some other person, such as a 
tenant or’a sub-tenant etc., he became 
either a Bhumidar’ or an Asami, 
whereupon the rights of the proprie- 
tor in that land ceased. Lands, which 
were not holdings of either the pro- 
prietor or any other person, vested in 
the Gaon Sabha. In the case of pro- 
prietors, ‘their rights in the land con- 
tinued to exist only in respect of 
holdings which, under the definition, 
must have been either’ their sir or 
khud kasht at the commencement of 
the Act. -If it was not sir or khud 
kasht of a proprietor, it would not be 
his holding and, consequently, such 
land would vest in the. Gaon Sabha 
under section 154, the result of which 
would be that the rights of the pro- 
prietor would: be extinguished. It ap- 
pears that it was in view of this 
scheme of the Act that, under ‘S. 84, 
the right to institute a suit for posses- 
sion was granted only to a Bhumidar, 
or an Asami, or. the Gaon Sabha. The 
Act envisaged only these three classes 
of persons who would possess rights in 
agricultural land after the commence- 
ment of the Act. Froprietors as such 
having ceased to exist could not, 
therefore, institute a suit for posses- 
sion. This aspect of the case has 
been lost sight of by the High Court 
and the lower courts, because it ap- 
pears that their attention was not 


,drawn to the provisions of section 154 
‘of the Act, under which all lands of 


proprietors, other than those compris- 
ed in their holdings. vested in the 
Gaon Sabha, thus extinguishing their 
proprietary rights. - 

4. A second aspect that needs 
examination relates to the provisions 
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of the Act for declaration of Bhumi- 
dari rights. . Sections 11 and 13 grant 
- power to the Deputy Commissioner to 
declare proprietors in respect of their 
holdings and certain classes of tenents 
in respect of their holdings as Bhumi- 
dars. The‘ procedure to be . adorted 
for issuing the declaration forms was 
Taid down in ‘the Delhi Land Reforms 
Rules, 1954. (hereinafter referred tc as 
“the Rules”) made by the Chief Cem- 


missioner of Delhi in exercise of the 


powers conferred by ‘sections 9, 105, 
149, 162, 180 and 191 of the Act. The 
relevant Rules are 6-to 8. These Rules 
envisaged preparation of declaration 
forms by the revenue authorities with- 
out. any application from any party. 
The declaration ‘ forms are based on 
the entries in the- revenue records 
and, ‘having: been prepared on tkeir 
basis, the declaration forms ‘are issued 
to the persons’ who, under the forms, 


are held to be entitled: to be declared. 


‘as Bhumidars:. These Rules, thus, do 
not envisage any appzication under 
section 11 or ‘section 13 at this early 
stage.. Rule 8 (4) lays down’ that aay- 
one, who challenges the correctness of 
entries in the forms of declaration, 
shall, except where it refers to a cleri- 
cal omission or error, be directed by 
the Revenue Assistant to file a rezu- 
lar ‘suit within two months 
date of issue. Obviously, this.sub-rule 
has to be interpreted in conformity 
with section 185 and item.4 of the 
First Schedule to the Act, so that the 
scope of this sub-rule must be confin- 
ed to institution of suits in respect of 
matters not covered by item 4 of the 
First Schedule. This sub-rule wold 
not stand in the way of an application 
being made by any person claiming to 
be Bhumidar under item 4 of the F-rst 
Schedule. . 


5. The ‘Rules were camedd 
by Khanna, J., in Lal Singh'v. Sardera, 
ILR (1964) 2 Punj 428 and, in our 
opinion, he rightly held that.a pertsal 
of the Rules goes to show -that there 
is no provision: for giving notice to dif- 
ferent interested parties before a de- 
claration of Bhumidari rights is- made 
and the whole thing is done in. more 
or less a mechanical wey. That being 
the position, it becomes obvious that 
an application for . declaration of.a 
Bhumidari right under item 4 of Scae- 
dule I of the Act is intended to be 
made- even in cases where a declara- 
tion may have been previously grant- 
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ed under section 11 or section 13 in 
accordance with the Rules. The 
scheme of the Act appears to be that, 
initially, a declaration of Bhumidari 
right can be granted under S. 11- or 
S.:13 without calling for objections and 
without hearing contesting parties in 
favour of the person who appears to 
the revenue authorities to be entitled 
to the declaration.on the basis of the 
records maintained by them. There- 
after, any person aggrieved and claim- 
ing Bhumidari rights is expected to 
move an application before the Reve- 
nue Assistant who is to adjudicate 
upon the rights- after following .the 
usual judicial procedure. The order 
made by the Revenue. Assistant in 
such a proceeding will then have to 
be given effect to and would óver- 
ride the declarations earlier issued in 


-accordance with the Rules. This shows 


that any person, who is aggrieved by 
a declaration of Bhumidari right issu- 
ed in favour of another person, can 
appropriately -seek. his remedy by 
moving an. application “before the 
Revenue Assistant: under item 4 of the 
First Schedule, whereupon, if he suc- 
ceeds, he will obtain a declaration 
that he is the Bhumidar.. “Such a de- 
claration will automatically supersede 
the declaration issued by the autho- 
rities in accordance with the Rules 
without any adjudication of rights and 
without notice to interested parties. 


6. Khanna, J., in the case of 
ILR (1964) 2 Punj 428 (supra) correct- 
ly interpreted the scope and purpose 
of the Rules under which forms of de- 
claration of'Bhumidari rights are issu- 
ed, but, in our opinion,.incorrectly in- 
ferred that, since there is- effectual 
adjudication of rights by the revenue 
authorities while declaring Bhumidari 
rights, their declaration must be sub- 
ject to the due adjudication of rights 
which, in: the absence of anything to 
the contrary, can only be by a Civil 
Court. It is true that the :.declara-| © 
tions made by. the’ revenue authorities 
without going ` through the judicial 
procedure are subject to due adjudi- 
cation of. rights; but such adjudication 
must be by an application under item 
4 of Schedule I and not by approach 
to the Civil Court. The jurisdiction. of 
the Civil Court is clearly’ barred by 


. section 185 of the Act read with the 


various items of the First Schedule 
mentioned above. If a Bhumidar seeks 
a declaration of his right, he: has to 
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approach the Revenue Assistant by an 
application under item 4, while, if a 
Gaon Sabha wants a clarification in 
respect of any person claiming to be 
entitled to any right in any land, it 
can institute a. suit for a declaration 
under item 28, and the Revenue Assis- 
tant can make a declaration of the 
right of such person. So far as suits 
for possession are, concerned, we have 
already held. earlier that section 84 
read with item 19 of the First Sche- 
dule gives the jurisdiction to the Reve- 
nue Assistant to grant decree for pos- 
session, and that the suit for posses- 
sion in respect of .agricultural land, 
after the commencement of the ' Act, 
can only be instituted either by a 
Bhumidar or an Asami or the Gaon 
Sabha. There can be no suit by any 
person claiming to be a proprietor, 


because the Act. does not envisage a. 


proprietor as such continuing to have 
rights after the commencement of the 
Act. The First Schedule and S. 84 of 


the Act provide full remedy for suit- 


for possession -to. persons who can 
hold ee in agricultural land under 
the Act. 


7. The High Court, in -this 
connection, referred to section 186 of 
the Act under which any question 


raised regarding the title of any party ` 


to the land, which is the subject-mat- 
ter of a suit or proceeding under the 
First Schedule, has to be referred by 
the Revenue Court to the competent 
Civil Court for decision after framing 
an issue on that question.. Inference 
was sought to be drawn from this pro- 
vision that questions of title could be 
competently agitated by a suit in the 
Civil Court, as the jurisdiction of the 
Civil Court was not barred. It appears 
to us that there is no justification for 
drawing such an inference. On the 
contrary, section 186 envisages that 
_lquestions of title.will arise before: the 
Revenue Courts in suits or proceed- 
ings. under the First Schedule and, 
only if such a question arises in a com- 
petent proceeding pending -in a reve- 
nue Court, an issue will be framed 
and referred to the Civil Court. Such 
a provision does not give jurisdic- 
tion to the Civil Court to entertain 
the suit itself on a question of title. 
The jurisdiction of the Civil Court is 


limited to deciding the issue of title. 


referred to it by the Revenue Court. 
This clearly implies that, if a question 
of title is raised in an application for 
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declaration of Bhumidari rights under 
item 4 of Schedule. I of the Act, that 
question will then be referred by the. 
Revenue Assistant to the Civil Court; 
but a party wanting to raise such a 
question of title in order to claim Bhu- 
midari right cannot directly approach 
the Civil Court. Tha Actisa complete 
Code under which it is. clear that any 
one, wanting a declaration of his right 
as a Bhumidar, or aggrieved by a de- 


‘claration issued without notice to him 


in favour of another, can approach the 
Revenue Assistant under item 4 of the 
First Schedule and this he is allowed 
to do without any period of limitation, 
because he may not be aware of the 
fact that a declaration has been issu- 
ed in respect of his holding in favour 
of another. A declaration by a Gaon 
Sabha of the right of any person can . 
also be sought without any period of 
limitation. If there is dispute as to 
possession of - agricultural land, the 


‘remedy has.to be sought under S. 84 


read with item 19 of the First Sche- 
dule. All the reliefs claimed by the 


‘respondent in the presènt suit were, 


thus, within the competent jurisdiction 
of the Revenue Assistant, and the Civil 
Court had no jurisdiction to earen 
the suit. 


8. In the result, the appeal is 
allowed, the decree passed by. the 
High Court is set aside and the suit of 
theerespondent is dismissed. The ap- 
pellant will be entitled to his costs in. 
this Court, while costs in other Courts 
will be borne by the parties them- 
selves, 

Appeal allowed. 
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— Limitations — Order staying pro- 
ceedings under Section 30, Land Ac- 
quisition Act — Revision — Maintain- 
ability — Land Acquisition Act 1894, 
Section 30. 


- While exercising - the jurisdiction 
under S. 115, it- is not competent to 
the High Court - to correct errors of 
fact however gross or. even errors of 
law unless the said errors have relation 
to the jurisdiction of the Court to try 


the dispute itself. The words “illegal-. 


ly” and “with material irregularity” as 
used in Cl. (c) do not cover either 
errors of fact or of law; they do not 
refer. to the decision arrived . at “but 
merely to the manner in which it is 
reached. .The errors contemplated by 
this clause may relate either to breech 


of some: provision of law or to material ` 


defects of procedure. affecting the uki- 
mate decision, and not to errors either 
of fact or of law, after the prescrited 
formalities have been complied with. 

f , (Para 8) 


Where ‘the lower court’ stayed: pzo- 
ceedings under Section ~ 30 of -Lend 
Acquisition Act pending decision of 
suit for specific performance on ground 
that entire matter relating to appir- 


tionment of compensation was covered. 


by. the suit, the order of the lower 
Court could. not be interfered, with in 
exercise of revisional ' jurisdict. on 
under S. 115, Civil P. C. Merely be- 
cause the High’ Court would have telt 
inclined, had it dealt with the matter 
initially, : to come to a different con- 
clusion’on the ‘question of  continu_ng 


stay of the réference proceedings p=n-, 
could - 


ding decision of the appeal, 
hardly justify interference on revision 
under Section 115 ‘of the Code when 
there was no illegality or material ir- 
regularity ‘committed ‘by’ the lower 


court. Č. R. No. 1014 of- 1968, D/- 
18-3- 1969 eae? & lag Reversed. 
(Pare 8) 


(B) Civil P. C. "(1908), Ss. 151, “141 
and 115 — Order. passed under S. 115 
- —_ Application to High Court “under 
Section 151 read with Section 141 for 
clarification of revisional order — 
High ‘Court passing order. ex perte 
which could more appropriately’ be 
passed in appeal or revision — Order 
is invalid — C. R. No. 1014 of 1368 
and C. M.-No. 1863 of 1969; D/- 18- 
3-1969 ` and P (Pun; & Har); 
Reversed, 


„(Para 11) . 
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Cases Referred: Chronological Paras 
(1953) AIR 1953. SC 23 (V 40) = 
1953 SCR 136, Keshar Deo v. 
Radha Kissan . y 
(1917) AIR 1917 PC 71 V4 = | 
“. 44 Ind App 261, Balakrishna 
Udayar v. Vasudeva Ayyar y 
(1883- 1884) 11 Ind App 237 =: 
ILR ‘11 Cal 6 (PC), Raja Amir 
--Hassankhan v. Sheo Baksh Singh 7 


. Mr. $. V. Gupte, Senior Advo- 
cate. (Mr. Ravinder Narain, Advocate 
of M/s. J. B. Dadachanji and Co., with 
him), for Appellant; Mr. K. R. Chau- 
dhuri, Advocate, for Respondents. 


: The following Judgment: of the 
Court was delivered by s 


DUA,.J.:— By means of an agree- 
ment dated August 9, 1963, the appel- 
lant-company agreed ‘to ‘purchase from 
the respondents, land ` measuring 264 
Kanals and 12 Marlas. A sum of 
Rs. 1,87,000/- . was paid as earnest 
money.. The sale deed was to be. regis- ` 
tered by’ ‘April 30, 1964. . As it was 
not so registered, both parties blamed 
each other for the breach. . In May, 
1966 the Government ‘issued a notifica- 


‘tion under Section 4 of the Land Ac- 


quisition. Act which was followed by 
a notification under Section 6 in Sep- 
tember 1966"acquiring.104 kanals and 
18 marlas of land out of the land ag- 
reed to be sold. The Collector made 
an award of the compensation for the 
acquired land, against which a refer- 
ence ‘was made to the . Court of the 
District Judge. In May, 1968 the com- 
p sonion was enhanced to a sum over 

2 lakhs. In the meäntime on 
pe 15, 1967, the appellant-company 
instituted a suit for specific perform- 
ance ‘of ‘the agreement dated August 9, 
1963. This suit wäs dismissed by ‘the 


Court “of the Senior Subordinate 
Judge,.Gurgaon on August 13, 1968. 
A Regular First Appeal (No. 216 of 


. 1968) against the dismissal of the suit 


is pending. in the. Punjab and: Haryana 
High Court. 
2 1. appears that the dispute 


_as- to apportionment of compensation 


under Section 30 of the Land Acqui- 
sition. Act was also. referred to the 
Court. - In view of thé institution of 
the suit for specific performance, an 
application was .apparently -made in 
the Court of the learned Additional 
District Judge dealing with the’ refer- 
ence under the Land Acquisition: Act 
to- stay. those proceedings pending. the 
decision of the suit - by: the learned 
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Senior Subordinate Judge. On Febru- 
ary 28, 1968 the learned Additional 
District Judge took the view that the 
entire matter in his Court was cover- 
ed by the civil suit, it being further 
observed in the order that even the 
question of the jurisdiction of the 
Senior Subordinate Judge to deter- 
mine the amount of compensation was 
to be first decided by the Civil Court. 
On this view, the reference proceed- 
ings were stayed pending the decision 
of the Civil Court. 


3. After the dismissal 
suit. the respondents applied to the 
Court of the learned Additional Dis- 
trict Judge for continuing the proceed- 
ings and for making an order of pay- 
ment of compensation in their favour. 
This prayer was contested by the ap- 
pellant-company on the ground that 
an appeal against the decree dismissing 
the suit had already been presented in 
the High Court and that the proceed- 
ings for payment of compensation 
should continue to remain stayed pen- 
ding the disposal of the appeal. The 
learned Additional District Judge after 
hearing both sides decided on August 


30, 1969 to continue the order of stay 


pending the decision of the appeal by 
the High Court. According to him, 
the question whether the original 
agreement had become frustrated or 
was alive and deserved to be speci- 
fically enforced, would have an im- 
portant bearing on the question of ap- 
portionment of compensation. 


4. The respondents preferred a 
revision to the High Court against 
this order and a learned Single Judge 
on March 18, 1969 reversed the order 
continuing stay of the proceedings 
under Section 30 and further directed 
payment of Rs. 1,78,000/- to the res- 
pondents. The order of payment of 
this amount was framed in the follow- 
ing words:— 


“I do feel that in view of the fact 
that the suit filed by the respondent- 
company has been dismissed, prima 
facie, it is reasonable that the proceed- 
ings under Section 30 of the- Act 
should continue, but the petitioners 
may not be allowed actual payment of 
more than Rs. 1,78, 000/-. The balance 
of the amount due in respect of the 
land of the petitioners shall be kept 
with the Government to be disbursed 
in accordance with the decision in the 
regular first appeal, This will, how- 
ever, be subject to the further -condi- 


of the l 


. the circumstances of the case. 
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tion that the petitioners will file an 
undertaking in this Court that they 
shall .not dispose of or otherwise 
transfer any interest by creating any 
encumbrance over the balance of the 
land which was the subject-matter of 
the agreement dated the 9th of 
August, 1963, without the permission 
of the Court. Learned counsel for the 
petitioners appearing before me have 
at to this condition being impos- 
e > 

The concluding portion of 
that order may also be reproduced: 


AE NA I accept this revision peti- 
tion and direct that the proceedings 
under Section 30 of the Act be con- 
tinued, but the petitioners will not be 
paid more than Rs. 1,78,000/- and the 
balance will remain undisbursed till 
the decision of the regular first appeal. 
If the appeal is accepted, this amount 
shall be treated as part of the consi- 
deration that has to be paid by the 
respondent-company. Till the deci- 
sion of the appeal cr till further orders 
of this Court, the petitioners will not 
dispose of the balance of ‘the land, 
which is the subject-matter of. the 
agreement, without the permission of 
the Court.” 


Before the learned “Additional District 
Judge, the question arose as to whe- 
ther under the order of the High 
Court dated March 18, 1969, the sum 
of Rs. 1,78,000/- was to be paid im- 
mediately or after the decision of the 
reference: under Section 30. The 
parties apparently desired the learned 
Additional Judge to decide this ques- 
tion judicially on a consideration of 
Both 
parties were accordingly heard and 
the learned Additianal District Judge 
in a detailed order dated April. 19, 
1969: expressed his conclusion thus:— 


“To my mind it seems that the | 
decision of the reference under Sec- 
tion 30, is to take place first and it is 
thereafter that the applicants shall be 
paid amount upto Rs. 1,78,000/-. In these 
circumstances, it is ordered that the 
proceedings u/s. 30 be restored and 
should continue. The cheque will be 
given only after the decision of the 
reference u/s. 30. The revision before 
the Hon’ble Judge was only against the 
order staying the proceedings and 
there was no revision regarding the 
non-payment of the amount as that 
was not the question before this Court 
and no orders were passed by this 
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Court in that connection. As such, 
the intention of the Hon'ble Judge in 
passing the orders seems to be that 
the amount may not be paid to any JÊ 
the parties now but after the decision 
of the reference u/s. 30. I order ar- 
cordingly.” 

The learned Additional District Judze 
also fixed May 21, 1969 for the evi- 
dence .of the parties.. It appears that. 
instead of challenging’ on . merits tie 
order dated April 19, 1969:in the High 
Court by way of. revision, the respon- 
dents filed in that Court on May 6. 
1969, an application under Ss. 151/141 
Civil P. C. for clarification of its order 
dated March 18, 1969. This applica- 
tion was placed before the High Court 
for preliminary hearing on May 8, 
1969 and the learned.Single Judge re- 
corded the following. order withcut 
giving notice to the appellant:— - 

. "My orders are clear that the 
amount of Rs. 1,78,000/- may be pzid 
to the petitioners. The order furtkér 
directs the petitioners not to dispcse 
any part of the land which was the 
subject-matter of the agreement.” : 

6. With -these-observations, this 
petition is filed. i 
two orders that the present appeal by 
special leave has been presented and 
` the short argument pressed by Shri 


Gupte was that the order of the High © 


Court dated’ March 18, 1969 is unsus- 
tainable because-there was no juris- 
dictional infirmity. made out in fhe 
order of the learned Additional Dis- 
trict Judge dated August 30, 1958, 
which would justify . interference on 
revision under Section 115 Civil P. C. 
In regard to the order dated May 8, 
1969, it was further’ complained that 


this order was made ex parte without’ 


notice to the appellant. It was. con- 
tended by Shri Gupte that in face of 
the judicial order dated April 19, 1969 
made by the learned Additional Dis- 
trict Judge after hearing both sides at 
length, it was not open to. the Hgh 
Court to record the ex- parte order 
dated May 18, 1969 without affording 
to the appellant am opportunity for 
supporting the view taken by ihe 
Tearned Additional District Judge. 

7. The submissions made by 
Shri Gupte, in our opinion, possess 
merit. The revisional jurisdiction nas 
been ‘conferred on.the High Court by 
Section 115; Civil P. C. in these terms: 

“115. The High- Court may -eall 
for the record of any case which’ has 


‘of its jurisdiction 


It is against these - 
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been decided by any Court Subordinate 
to such: High Court and.in which no 

appeal lies thereto, and if such Subor- 
ate Court appears— 
(a) to have exercised a jurisdic- 


. tion not vested in it by law or 


(b) to have failed to exercise a 
jurisdiction so vested or 

(c) to have acted in the exercise 
illegally or with 
material irregularity, . 
the High Court may make such order 
in the case as it thinks fit.” 
The mass of reported cases only ‘serve 
to show that the High Courts do not 
always appreciate the. limits of their 
jurisdiction under this section. The 
legal position was: authoritatively laid 
down by the Privy Council as far back 
as 1894 in Raja Amir Hassan - Khan 
v. Sheo Baksh Singh, (1883-1884) 
11 Ind App 237 (PC). The Privy Coun- 
cil again pointed out in Balakri- 
shna Udayar v. Vasudeva’ Ayyar, 
44 Ind App 261 = (AIR 1917 PC 
71) that this section is not direct- 
ed . against the conclusions of law 
or fact in. which the question of juris- 
diction is not involved. ‘This view was 
approved by this Court in Keshar 
Deo v. Radha Kissan, 1953 SCR 136 

= (ATR 1953 SC 23) ‘and has since been 

reaffirmed. in numerous decisions. 

. . The position thus. seems to 
be firmly established that’ while exer- 
cising the jurisdiction. under S. 115, 
it is not competent to the High Court 
to correct errors: of fact however gross 
or even errors of law; unless the said 
errors have relation to the jurisdic- 
tion of the Court to try the. dispute 
itself, Clauses (a) and (b) of this sec- 
tion on their plain reading quite clear- 
ly do not cover the present case. It 
was ‘not contended, as indeed it ‘was 
not possible to contend, that the learn- 
ed . Additional District Judge had 
either exercised a jurisdiction not vest- 
ed in him by law or had failed to exer- 
cise a jurisdiction so vested in him, in 
recording -the ` order that the proceed- 
ings under reference be stayed till the 
decision of the appeal by the High 
Court in the proceedings for specific 
performance of the agreement in ques- 
tion. Clause (c) also does not seem to 
apply to the case in hand. The words 
“illegally” and “with material irregu- 
larity” as used in this clause do not 
cover either errors of fact or of law; 
they do not refer to the decision arriv- 
ed at but. merely to-the manner in 
which it. is reached. . The errors con- 
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templated by this clause may, in our 
view, relate either to breach of some 
provision of law or to material defects 
of procedure affecting the ultimate 
decision, and not to errors either of 


fact or of law, after the prescribed - 


formalities have been complied with. 
The High Court does not seem to have 
adverted to the limitation imposed on 
its power under S. 115 of the Code. 
Merely because the High Court would 
have felt inclined, had it.dealt with 
the matter initially, to come to a dif- 
ferent conclusion on the question of 
continuing stay of the reference pro- 
ceedings pending decision of the ap- 
peal, could hardly justify interference 
on revision under S, 115 of the Code 
when there was no illegality or mate- 
vial irregularity committed by the 
learned Additional District Judge in 
his manner ‘of dealing with: this ques- 
tion. It seems to us that in this mat- 
ter the High Court treated the revision 
virtually as if it was an appeal. _ 

9. The respondent’s submis- 
sion that the order made by the High 
Court on March 18, 1969 was a con- 
sent order, is unsustainable, _ The 


agreement mentioned in that order is- 


obviously the agreement by the res- 
pondents (petitioners ` in the High 
Court) to the condition imposed on 
them, to, file an undertaking in that 
.Court not to dispose of or otherwise 
transfer any interest by creating en- 
cumbrance over the remaining land 
which was the subject-matter of the 


agreement dated August 9, 1963; with- - 


out the previous permission of the 
-~ Court. There is nothing in the order 
of the High Court or on the record 
to which our attention was drawn, 
showing or even suggesting that ‘the 
appellant had agreed to the revision 
being allowed. The order of the High 
Court dated March 18, 1969 must, 
therefore, be set aside. eg ee 


10. The ex parte order dated 
May 8, 1969 is equally difficult to sus- 
tain. In para 5 of the respondents’ 
application dated May, 6, 1969 under 
Ss. 151/141 Civil P. C. presented in 
the High Court, a reference was clear- 
Ty made to the order passed - by the 
earned Additional District Judge on 
April 19, 1969. It was averted in this 
paragraph: 

“Phat the learned District - Judge 
by his order dated 19-4-1969,. has inter- 
preted the High Court’s order wrongly 
and has held that the intention of the 


‘thus unsustainable and must be. 


A.L. R. 


Hon’ble Judge in passing the order 
dated 18-3-1969, seemed to be that the 
amount may not be paid to any of' the 
parties now -but only after the deci- 
sion of the reference under Section 30 
of the Land Acquisition Act. Thus 
he has fixed the case under S. 30 of 
the Act for evidence on 21-5-1969.” 

11. It seems that at the stage 
of preliminary hearing the attention 
of the High Court was not drawn to 
this fact and that Court proceeded to 
make an order virtually and in effect 
reversing the judicial order made by 
the learned Additional District Judge 
in favour of the appellant. This could: 
more appropriately be done only on 
appeal or revision from the order dated 
April 19, 1969 after notice to the party 
affected and not om an: application 
under Ss. 151/141 Civil P. C. Such an 
application in the circumstances. .was 
misconceived. The ex parte order is 
set 
aside. 

12. This appeal sardini 
succeeds and the impugned orders are 
set aside with-costs. - ; 


13. We would like to make it 
clear that it will ke open to the par- 
ties, if so advised, to approach the 
High Court by appropriate proceedings 
for the ea disposal of the appeal. 


es ‘allowed. 
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J. C. SHAH, K. S. HEGDE AND A. N. 
' . GROVER, JJ. 
M/s. Produce Exchange Corpora- 


‘tion Ltd. (in both the Appeals) Appel- 


lant v. The Commissioner of Income- 
tax, (Central), Calcutta (in both the 
Appeals), Respondent. | 


Civil Appeals Nos. 2538 and 2539 
of 1966, D/- 27-4-1970: 


Tonet Act (1922), S. 24 (2) 
(before amendment of 1955) — Set-off 
of loss against profits of several busi- 
messes is available only where all con- 
ses one “same business” — Tests 
‘or 


_ Whether several separate lines of 
business are “same business” within 


*(. T. Ref. No. 120 of 1961, D/- 26- 
3-198" — Cal.) 
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S. 24 (2) is determined -by inter-con- 
nection, interlacing, inter-dependence 
and other unity factors. Thus requi- 
site unity is well borne out by 'ccom- 
monness of management, employees, 
administration; funds’ and place of 
businesses. : -AIR 1967 SC 816, Apli- 
ed. Different nature of businesses does 
not per se dissolve the unity. I. T. Eef. 
120 of 1961 D/-. 26-3-1965 ` (Calcutza), 
Reversed: (1967) 64. ITR 317, Overrul- 
ed. (Paras. 6, 7 & 8) 
Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 816 (V 54)= 
(1967) 63 ITR 632, Commr. of 
- Income Tax Madras vy. Prithvi 
Insurance. Co. ‘Ltd. 6 
(1967) 64 ITR 317 = IR. (1966) te 
1 Cal 415, Shree Ramesh Cot-.. 
ton Mills Ltd. v. . Commr.: of. 
Income Tax. ~ 
(1927) .13 Tax Cases 83 = - (1927) 
138 LT 331,. oe Vv. George. 
Thompson & & Co.: Ltd. . 


“ Dr Ds Pal, M/s. T. A. Ramachan- 
dran and.D. N. Gupta, Advocates, ‘for 
Appellant (In both the Appeals);. Mr. 
B. Sen, Sr.. Advocate, (M/s. S. K. Aizar 
and B..D. Sharma, Advocates, with 
seca for Respondent (in both the Ap- 
peals 


ga 
"J 


The following J udgment of he 


Court was delivered by - 


SHAH, J.: The appellant is a public 
Imited ‘company doing business as a 
dealer in diverse commodities, and also 
in stocks and shares. The Compeny 
maintains its accounts according to she 
calendar year. - In the year of account 
1949 the Company- suffered a loss of 
Rs. 3,71;700 in the sale of shares ‘of 
public: limited companies. In proceed- 
ings for ‘assessment of incame-tax for 
the assessment. year 1950-51, 
TIncome-tax | Officer disallowed - zhe 
claim to.set off loss against the pročits 
from transactions in other commodi- 
ties in that year. The appeal filed 
before the Appellate Assistant Cam- 
missioner was. unsuccessful. But -he 
Appellate: Tribunal > upheld the cleim 
of the Company. - 

o 2 In the -meanwhile assess- 
ment for the year 1951-52 was cam- 
pleted, and the income of the Cam- 
pany was computed at Rs. 1,00,777. 
In proceedings for 
fncome for the assessment year 1952- 
53 the Income-tax Officer compu-ed 
the income of the Company from its 
' business ‘at. Rs. 3,39,899 . and declired 


P. E. Corporation v.. L-T. Commr., Calcutta - 


- tions.. 


- the. 


-circumstances of the case, the 


assessment of. 
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to take into. account the loss suffered 
by the Company in the share transac- 
In the view of the Income~tax 
Officer, even if the loss be treated as 
a trading loss it could not be set off 
against the business income. of the 
Company, because the loss resulted 
from ‘transactions in shares which con- 
stituted a business distinct from the 
business in other commodities. 

3.:- In appeal against. the order 
to the Appellate Assistant Commis- 
Sioner, the order of the Income-tax 
Officer -was confirmed. ‘The Appellate 


- Assistant Commissioner held that the 


business: in shares and the business in 
other commodities were not the “same 
business” within the meaning of S. 24 
(2) of the Income-Tax Act, 1922, as 
then in force. He observed that a com- 


` mon capital, a common set of em- 
. ployees and a common set of accounts 


and common business premises are 
not “the deciding factors in determin- 
ing: whether the various: activities 
carried*on by the assessee . constituted 
one business or separate businesses:” 
it is the nature of the’ business which 
is “the main factor” and where sepa- 
rate profit or.loss was ‘ascertainable 
and the nature of the business . was . 
different, the activities could not be 
held to.form one and single unit for 
the purposes of 'S. 24 (2) of the Indian 
Income-tax Act. 


4, The Tribunal disagreed with 
the Appellate Assistant Commissioner. 
The Tribunal observed that there was 
complete unity of control and shares 
were one of a number of commodities 
in..which the Company dealt. in the ` 
ordinary- course of business. There 
was, in. the view of the Tribunal “no 
element of diversity. or distinction or 
separateness. about the transactions in 
shares”. Accordingly, the tribunal. up- 
held theclaimof the appellant Com- 
pany and directed that the loss be set 
off under S. 24.(2) of the Indian 
Income-tax Act then.in force. 

5. . The Tribunal referred the 
following question to the High Couri 
of Calcutta: . 

“Whether on the facts and in. the . 
busi- 
ness activities of the company to wit, 
dealings in shares and-its dealings in 


‘other commodities and selling agency 


on commission basis . constituted the 
same business within the meaning of 
section 24 (2) of the Indian Tacones 
tax Act?” “ts 
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The High Court held, following their 
judgment in- Shree. Ramesh Cotton 
Mills Ltd. v. Commr. of Income-tax, 
(1967) 64 ITR 367 that the “essential 
matter to be considered in determin- 
ing whether the two businesses carried 
on by the assessee constitute the same 
business, is about the nature of the 
two commodities, the manner in which 
they are conducted being a secondary 
consideration”. They observed that 
“unity of control or management, .the 
employment of the same or common 
finance, the user of the same business 
premises and the record of the trans- 
actions in the same set of books of 
accounts are matters to be considered 
only when it.is found that two busi- 
nesses are of the same nature. Mere- 
ly because the transactions in shares 
consist of sales and purchase as do 
dealings in other commodities 
sugar, molasses ete. the two activities 
cannot be held to form one unit of 
business”, and that the Tribunal erred 
in holding that because there was 
complete unity of control and shares 
formed a part of number of commodi-~ 
ties in which the assessee dealt with, 
the whole trading activity formed one 
business. 


6. Section 24 (2) of the Indian 
Income-tax Act, 1922, as in force in 
the relevant years, read as follows: 


“Where any assessee sustains a 
loss of profits or gains in any year, 
being a previous year not earlier than 
the previous year for the assessment 
for the year ending on the 31st day of 
March, 1940, under the head ‘Profits 
and gains of business, profession © or 
vocation” and the loss cannot be whol- 
ly set off under sub-section (1), the 
portion not so set off shall be carried 
forward to the following year and set 
off against the profits and gains, if 
any, of the assessee from the same 
business, profession or vocation. for 
that year, and if it cannot be wholly 
so set off, the amount of loss not so 
set off shall be carried forward to the 
following year, and so on; -* * *”° 
The section contemplated that the loss 
which could not be wholly set off 
against the other income under 
section (1) could be carried forward to 
the following year and set off only 
against the profits and gains, if any, 
from the same business, There was 
difference of opinion among the High 
Courts as to the meaning of the words 
“same business”. It is unnecessary to 


like . 


sub- ` 


v. L-T. Commr., Calcutta A.I. R. 


refer to those authorities. This Court 
in Commr. of Income-tax, Madras v. 
Prithvi Insurance Co. Ltd., 63 ITR 632 
= AIR 1967 SC 816 set out the test 
for determining whether two lines of 
business constitute “same business” 
within the meaning of S. 24 (2) at the 
relever time. It was observed at 
p. : 


“A fairly adequate test for deter- 
mining whether the two constitute the 
same business is furnished by what 
Rowlatt, J., said in Seales v. George 
Thompson & Co. Ltd. — '{(1927) 13 
Tax Cases 83]. 


“Was there any inter-connection, 
any inter-lacing, any inter-dependence, 
and unity at all embracing those two 
businesses?” 


“That inter-connection, inter-Iac- - 
ing, inter-dependence and unit are 
furnished in this case by the existence 
of common management, common busi- 
ness organisation, common administra- 
tion, common: fund and a common 
place of business.” 


Applying that test in the present case 
there is no doubt that there is a com- 
mon management of the share and 
stock business and other lines of busi- 
ness, unity of. trading organization, 
common employees, common adminis- 
tration, a common fund and a common 
place of business. 


1. We need not consider whe- 
ther the ultimate decision of the High 
Court in Shree Ramesh Cotton Mills 
Ltd.’s case, (1967) 64 ITR 317 on which 
reliance was placed is correct, but we 
are unable to agree with the High 
Court that the decisive test for deter- 
mining whether the two lines of busi- 
ness constitute the same business is 
the nature of the two businesses. 


8. In our judgment, the Tri- 
bunal was right in holding that the 
share business and: other businesses 
earried on by the appellant Company 
constituted the same business within 
the meaning of S. 24 (2) as that sec- 
toe stood before it was amended in 


9. Counsel for the Commis- 
sioner contended that the Commis- 
sioner had applied under S. 66 (2) to 
the High Court for calling for a state- 
ment of the case from the Tribunal on 
the following question: 

“Whether there was any evidence 
in support of the Tribunal’s finding | 
that there was complete unity of con- 
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trol and that shares formed a part of 
the commodities in which the assessee 
company deals regularly from year to 
veer n the ordinary course of its busi- 
ness? 


The High Court declined to make an 
order on that application calling for 
the statement of the case on the 
ground that the first question was 
i “sufficiently comprehensive” and in- 
cluded inquiry into the question pro- 
posed. In our judgment the decision 
of the Tribunal is amply supported by 
the evidence which is referred to in 
the order.of the Tribunal. Even if the 
question had been raised and state- 
ment of case had been called for, it 
could not affect the ultimate result. 

l 10. The answer to, the 


tive.. 


11. The appeals are allowed. 
The Commissioner of Income-tax to 
pay the costs of the Company in chis 
Court and the High Court.: One hear- 
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J. C. SHAH, K. S. HEGDE AND A. N 
GROVER, JJ. 

The Commissioner of Income-tax, 
West Bengal, Calcutta and ‘another, 
Appellants v. Hemchandra ‘Kar and 
others, Respondents. 


Civil Appeal No. 2273 of 1966, DJ- 
16-4-1970, 

Income-tax Act (1922), s. 34 (1) 
(a) — Where at the time of the first 


re-opening of the assessment of the 
Hindu undivided family and of the 


individual members the primary facts ` 


necessary for re-assessment of. the 
family were in possession of the 
Income-tax officer and he proceejed 
to make the re-assessment of the indi- 
vidual members by — including the 
amounts in question in their individual 


accounts, he could not a few days later - 


merely change his opinicn and issue 


‘another notice under S. 34 to the fami- 


ly seeking to’ include the amount in 
question in the income of the family. 
ILR - -(1967) 2 Cal 397 Affirmed. 

(Para 4) 


Go/Do/Bs58/70/L.Gc/P See 


ques- ~ 
tion referred . will be. in the affirma- - 


Appeals alloved. 


individual income. 


L-T, Commr, W. B. v. Hemchandra (Grover J.) [Prs. 1-3] S. C. 2331 


The requirements of S. 34 (1) (a) 
were not satisfied as the escapement 
had taken place by reason of the fail- 
ure of the Income-tax Officer to. in- 
clude the sum in question in the assess- 
ment of the family when he was in 
full possession of all the necessary and 
material facts. . (Para 4) 
Cases Referred: Chronological Paras 
(1961) ATR”1961 SC 372 (V 48)= 
` 41 ITR 191, Caleutta’ Discount - 

Co. Ltd. v. Income Tax Officer, 
Companies District I, Calcutta 4 

Mr..S. C.*°Manchanda, Sr. Advo- 
cate (M/s. R. N. Sachthey and B. D. 
Sharma, Advocates with him), for Ap- 
pellants; Mr. A. K. Sen, Sr.. Advocate 
(Mr. D. N. Mukherjee Advocate, with 
him), for Respondent No. 2. 

The following Judgment of the 
Court was delivered by . 

GROVER, J.: This is an appeal by 
certificate from a judgment of the 
Calcutta High Courtin an Income-tax 
Reference. 

- 2. The -assessee during the 
material time was a Hindu Undivided 


Family consisting of the six members. 
-In the original assessment for the as- 


sessment vear 1946-47 the year of ac- 
count being. from April 14, 1945 to 


. April 13, 1946, the Income-tax Officer 


determined the’ total income of the 
assessee at Rs. 35,741/- accruing from 
the business and other sources such as 
sale proceeds of forest produce, fish- 
eries etc. Following demonetization. of 
High Denomination Notes in January 


` 1946 the assessee encashed such notes 


of the -valué of Rs. 19,000. The five 
members of the family named below 
also encashed notes of the value 
shown against each of them, the total 
value of the notes so encashed being 
Rs. 1,10,000: 


1; Hem Chandra Kar Rs. 26,000 
2. Jatindra Nath Kar Rs. 24,000 
3. Atul Chandra Kar Rs. 23,000 
4: Narendra Nath Kar ‘Rs. 21,000 © 
5. Bishnuram Kar Rs. 16,000 


3. The Income-tax Officer re- 
opened the :assessments of .the Hindu 
Undivided Family and of the five 
members for the assessment year 1946- 
47, He included Rs. 19,000 in the total 
income of the family and the amounts 
which had been separately encashed 
by the five members were included in 
the reassessments of their respective 
“ This reassessment 


was:.completed on January 31, 1955. 
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Two days later i.e. February 2, 1955 
the Income-tax officer issued another 
notice under S. 34 of the Income-tax 
Act, 1922 to the family seeking to in- 
clude in the income of the family the 
amount of the High Denomination 
notes of the total value of Rs. 1,10,000 
which had been encashed -separately 
by the five members. On behalf of 
the assessee it was explained ‘that each 
of the five members was in receipt of 
the pocket allowance varying from 
Rs. 100 to Rs. 150 per month and also 
received cash and jewellery as gifts 
from his relations; therefore the 
amounts encashed by such members 
belonged to them individually. The 
Income-tax Officer was ‘not . satis- 
fied with the explanation.. He includ- 


ed the sum of Rs. 1,10,000 in the total 


income of the family. The Appellate 
Assistant Commissioner, on appeal, 
held that the second notice under sec- 
tion 34 issued to the family on Febru- 
ary 2;°1955 was incompetent. He an- 
nulled the reassessment made pursuant 
thereto. The Appellate Tribunal, how- 
ever, held on appeal by the depart- 
ment that the notice issued.under sec- 
tion 34. was valid. The Tribunal. call- 
ed for a report from the Appellate 
Assistant Commissioner on merits. In 
his report the Assistant Commissioner 
agreed with the view of the Income- 
tax Officer. The Tribunal was final- 
ly satisfied that the amounts of the 
High Denomination notes which had 
been encashed in the name of the five 
members individually belonged to the 


Hindu Undivided Family. The follow- - 


ing questions of law were referred by 
the Tribunal for the decision. of the 
High Court: 


(1) “Whether, on the’ facts and in 
the circumstances of the case, the as- 
sessment made upon the ‘assessee 
Hindu Undivided family pursuant to 
a notice under section 34 of. the Indian 
Income-tax Act issued on the. 2nd 
February, 1955 was in accordance with 
law. 


(2) Whether on the facts aha in 
the circumstances of the case, the sum 
of Rs. 1,10,000 was rightly included in 
the assessment of mE Hindu Undivid- 
ed family”. 


The High Court held that the second 
notice issued under S. 34 of the Act 
on February 2, 1955 could not have 
been issued by the Income-tax Officer 
to the Hindu Undivided Family. It 


was- found that when the first: re-. 


A.LR. 


assessment was made the primary 
facts necessary for reassessment of the 
family were in the possession of the 
Income-tax Officer. These facts came 
into possession not by virtue of dis- 
closure made by the family but were 
discovered by him otherwise. At the 


time of the first reopening of. the as-' 


sessment of the Hindu. Undivided 
Family and of the individual members 
the question of assessment of the en- 
tire amount represented by the High 
Denomination Notes was under direct 
consideration. It was’ open to the 
Income-tax Officer to assess the whole 
amount of Rs. 19,000/- and Rupees 
1,10,000/- in the hands of the Hindu 
Undivided Family at that stage.. .The 
escapement, if any. therefore, took 
place. by reason of the failure of the 
Income-tax Officer to assess the fami- 
ly with respect to the sum of Rupees 
1,10,000 when he was in full posses- 
sion of all the material facts. The 


‘answer to the first question was given 


by the High Court in the negative. On 
the second question it was consider- 
ed that the answer would be merely 
academic but in spite of this High 
Court proceeded to express its agree- 
ment with the finding of the Tribunal 
on the point. 


4, - Section 34 of the Act has 
been amended from time to time. In 
the present case this section, as amend- 
ed in 1948, would be applicable by 
reason of S. 31 of the Income-tax 
Amendment Act, 1953. We are con- 
cerned with S. 34 (1) (a). If the pre- 
sent case could be brought under that 
provision the second notice which was 
issued in February 1955 would not be 
barred by time. But if action could 
not be taken under it there could be 
no manner of doubt that the notices 
which were issued arid the reassess- 
ment which was made would be be- 
yond the period prescribed. Section 34 
(1) (a) is in the following terms: 


ss “Income escaping assessment.—(1) 

` (a) the Income-tax Officer has 
reason to believe that by reason of 
the omission or failure on the part of 
an assessee to make a return of his 
income under secticn 22 for any year 
or to disclose fully and truly all mate- 
rial facts necessary for his assessment 
for that year, income, profits or. gains 
chargeable to income-tax have escaped 
assessment for that year, or have 
been under-assessed, or assessed at toa 


oa 


` 
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Union of India. v.. Ramlal Mansukhraj - 
low a rate, or have been made zhe 
subject of excessive relief under zhe 


Act, or excessive loss- or depreciation 
allowance has -been ‘computed, or” ' 


What has to be seen is’ whether “he 
Tncome-tax Officer. ‘could have reason 
to believe that ` omission. or failure on 
the part of the assessse to disclose 
fully and truly all material, facts neces- 
sary for his’ assessment there had been 


escapement of i income. The High Court ` 


rightly relied on the observations in 
the majority`. judgment in Calcctta 
Discount Co. Ltd. v. Income-tax O2?fi- 
cer, Companies District I Calcuzta, 


(1961) 41 ITR 191 = (AIR 1961 SC. 


372) that in. every assessment proce=d- 
ings the assessing authority will, 


ing the proper tax, require to know 
all the facts which help him in coming 
to. the correct conclusicn. From. the 
` primary facts ‘in. his possession wie- 
. ther on’ disclosure ‘by the assesse2 or 


. discovered by him. on’ .the basis of. 
- facts disclosed or otherwise the assess-., 
ing authority ‘has to draw inferences. 


as regards certain other facts and ulti- 
mately-from the primary facts and 
the further facts inferred from them 
the authority has to draw the prozer 
legal inferences. ‘Therefore, the daty 
of disclosing all the primary facts ies 
on the assessee. The primary . fects 
were ‘admittedly within the knowledge 
of the Income-tax Officer at the time 
when he completed the first reassess- 
ment under S. 34. This is clear from 
the order of the Appellate Assistant 
Commissioner to whom the. Income- 
tax Officer reported thet in the ‘course 
of reassessment under S. 34 in respect 


of individual members it became ap-. 


parent that “they acted as merely 
name lenders of the Hindu Undivided 
- Family. and that the- total. sum of 


Rs..1,10,000 encashed by them actually - 


belonged ` to. the Hindu . Undivided 
Family”. 
cer was in possession of all these facts 
and. he proceeded to make the reassess- 
ment of the individual members by 
including the amounts in question in 
“Itheir individual accounts he could. not 
a few days later merely change > his 
opinion and issue the notices under 
S. 34 to the Hindu Undivided Family. 
In this situation it could’ hardly be 
said that the requirements of S. 34 (1) 
(a) were satisfied. The 
had taken place by reason of the. fail- 
ure of the Income-tax Officer to in- 


for" 
the purpose of. computing or determin- ` 


When the Income-tax Offi- ` 


escapement ` 


INSTA a 
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clude the sum of Rs. 1,10,000 in the 
assessment of the Hindu Undivided 
Family when he was in full possession 
of all the necessary and material facts. 
We have ho doubt that the High Court 
returned the correct answer to ‘the 
first question. Evidently the second 
question need not be answered as it 
becomes purely academic when ans- 
wer to the first question is' in favour 
of the :assessee. 

5 The- appeal fails and 
dismissed with, costs: ’: 


Agent: dismissed. 


it is 


AIR 1971 SUPREME COURT 2333 
AV 58 C 501) 


(From Punjab & Har: (1968) 70 Pun 

. - LR 412) i 

V. BHARGAVA AND K. 8S. HEGDE, 
j ` JJ 


> Unión of India, Appellant’ v. 
Hindu Undivided Family Business 
known as Ramlal Mansukhrai, Rewari 
and another, Respondents. ` 

Civil. Appeal No. 887 of 1968, D/- 
21-8- sa 70. 

entral _Exeises and Salt Act 
(ssa S. 2 (f) and First Schedule 
Item 25-A (2) — Rolling of billets of 
copper alloys in circles — Excise duty 
under [Item 25-A (2) is leviable, 
hough circles are uncut and not trim- 
me 


When ‘pillets | of copper: alloys 
namely Kansi and Brass are rolled in- 
to circles in some form or the other 
and in different sizes, the process of 
manufacture of circles .is complete 
even if the circles are uncut. Conse- 
quently, the rolled circles are liable to 
excise duty under Item 26-A (2). It 
cannot be said that only trimmed cir- 
cles’ can be treated as circles and as 
finished product. Even ‘uncut circles 
are circles as envisaged by the Item. 
The rolling of a billet into a circle is 
a process in the course of completion 
of a manufactured -product viz., cir- 
cles, as contemplated by S. 2 (f). AIR 
1963 SC -791-& AIR 1968 SC 922, Dis- 
tinguished; 1968-70 Pun LR 412, Re 
versed. . (Paras 4, 7, 8) 
Case - Referred: Chronological Paras 


(1968) ATR 1968 SC. 922 (V 55) 


= (1968) 3 SCR 21, South Bihar 
Sugar Mills Ltd. Vv; . Union of 5 
India . 5, 6 
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. (1963) ATR 1963 SC 791 (V 50) 

= (1963) Supp 1 SCR 586, 

Union of India v. Delhi Cloth 

& General Mills 

The Judgment of the Court was 
delivered by 
BHARGAVA, J. :— This appeal by 
„certificate arises out of proceedings 
started by institution of a suit by the 
respondents, challenging the imposition 
of excise duty on circles of ' kansi and 
brass prepared in the process of 
manufacturing utensils. The facts, 
which have been found by the High 
Court of Punjab and Haryana and the 
lower courts and which are not disput- 
ed, are that the respondents carry on 
business, at Rewari, of manufacturing 
kansi and brass utensils. For 
purpose, they procure copper, tin and 
zine. Kansi is prepared as an alloy of 
copper and tin, and brass as an alloy 
of copper and zine. These alloys are 
prepared by melting -the metals and 
mixing them together. These alloys are 
then converted into billets. These bil- 
lets are thus of two kinds, viz., of 
kansi and of brass. These billets are 
(Contd. on Colmn. 2) 


that | 


A.L R. 


then sent by the respondents to their 
agent who runs a rolling mill in Re- 
wari, and the rolling mills roll the bil- 
lets into uncut circles. . Subsequently, 
these uncut circles are trimmed and, 
after further work on them, they are 
converted into utensils and sold as 
such in the market by the respondents. 
The appellant imposed excise duty at 
the stage when the rolling mills pre- 
pared circles from the billets under 
Item 26-A of the First Schedule read 
with Section 3 of the Central Excises 
and Salt Act No. 1 of 1944 (herein- 
after referred to as “the Act”). The 
relevant provisions of the Act are, for 
convenience, reproduced below:— 


2. - Section 3 (1) reads as fol- 
lows: 


“There shall be levied ana collect- 
ed in such manner as may be pres- 
cribed duties of excise on all excisable 
goods other than-salt which are pro- 
duced or manufactured in India and a 
duty on salt manufactured: in, or im- 


-ported by land into, any part of India ` 
‘as, and at the rates, set forth 


in the 
First Schedule.” 


Item 26-A of the First Schedule is asfollows: 


x Description of goods 


Copper and copper alloys contain- 
ing not less than fifty, per cent, by 
weight of copper, — 

(1) In any crude form including 

ingots, bars, blocks, slabs, bil- 
lets, shots and pellets. 

(2) Manufactures, the following, 

namely, plates, sheets, circles, 
` strips and foils in any form 
or size. 

(3) Pipes and tubes Reng 


It may be added that we have quoted 
this item as it stood at the relevant 
time and have ignored the subsequent 
amendment. under which -the rates 
have been increased. 


3. The excise duty was levied 
by the appellant on the basis that, at 
the stage when the billets were rolled 
into circles, the process of manufac- 
ture of circles was complete and, con- 
sequently, these circles became liable 


to excise duty at the rate mentioned. 


against Item 26-A (2) quoted above. 
The respondents claimed that the pro- 
duct, as it appeared in the form of 
uncut circles after rolling of billets by 
the rolling mills, could not be called 


Rate of duty 





Three hundred rupees per metric 
tonne. 

Five hundred rupees per metric 
. tonne. 


Ten per cent, ad valorem.” 


circles in the sense in which this word 
is used in Item 26-A (2); and, further, 
that the circles were prepared without 
undergoing any such changes as could 
be held to amount to manufacture, so 
that the circles at that stage were not 
liable to excise duty under this item. 
The trial Court decreed the suit, hold- 
ing that.these circles were not liable 
to excise duty; and that decree was 
upheld by the appellate Court and, in 
second appeal, by the High Court. It 
is this decision that has been challeng- 
ed in this appeal by the Union of 
India, after obtaining certificate under 
Article 133 (1) (c) of the Constitution 
from the High Court. 


S 
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4. It appears to us that, on a 
plain reading of the provisions of the 
Act and Item 26-A of the First Scke- 
dule, the contention raised on behalf 
of the appellant must be. accepted. 
Under Section 3, all excisable gocds 
set forth in the First Schedule, which 
are produced or ‘thanufactured in 
India, are made liable to excise drty 
at the rates mentioned in the ` Sce- 
dule. Item 26-A (2) clearly menticns 
the manufacture, amongst others, of 
circles in any form or size. 
can be no dispute that what the 
rolling mills prepared by rolling 
the billets are circles in some form or 
the other and in different sizes. ‘The 
‘contention that the uncut circles cen- 
‘not be held to be circles mentioned in 
this item has; on the face of it, no 
force at all. Brij Mohan, the karta of 
the respondent Hindu undivided farmi- 
ly business, in his statement himself 
admitted that the billets are sent to 
the rolling mills and the same are 
converted into P-6 and P-7, i.e., cr- 
cles or penas. P-6 and P-7, according 
to him, are'a kansi circle and a brass 
circle respectively. He added that 


the rolling mills never become 
the owners of either the billets 
or the circles. It is true. that, 


at some stages, he described these 
circles as uncut circles; but he did not 
dispute that P-6 and P-7 are, in fect, 
circles of kansi and brass, The mere 
fact that they -are uncut at the stage 
when they are prepared after rolling 
by the rolling mills cannot, therefcre, 
mean that they are not circles end 
are not covered by that word as used 
in Item 26-A. No doubt, evidence has 
been given that, subsequently, these 
uncut circles are trimmed and then 
converted into utensils. The argu- 
ment of learned counsel that only 
trimmed circles can be treated as dr- 
cles and as finished product for pair- 
poses of Item 26-A canrot be accepted 
because that item itself envisages =x- 
cise duty being levied on “circles in 
any form or size”. We cannot under- 
stand how it can possibly be contend- 
ed that uncut circles are not circles in 
Jany form or size. There is nothing in 
the item from which an inference ean 
be drawn that the intention of zhe 
Legislature was to tax trimmed cir- 
cles and not uncut circles. If there had 
been any such intention, the legisla- 
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-half of the respondents. 
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ture would not have used the expres- 
sion “circles in any form”. Uncut  cir- 
cles are certainly one form of circles. 


‘The contention further fails, because 


no evidence has been led to show that, 
in the commercial community, these 
uncut ‘circles are not known as cir- 
cles. In fact, as we have indicated 
above, the evidence of Brij Mohan 
himself makes it clear that these are 
described as circles. The only other 
witness examined: by the respondents’ 
was Mahabir Prasad who runs one of 
the rolling mills which do the work of 
converting billets into circles on be- 
According to 
him, billets are converted into uncut 
circles which are known as penas. 
These uncut circles cannot be directly 
used for preparing the utensils. He 
added that they have to be converted 
into circles, implying that the uncut 
circles have to undergo ‘a_ further 
change before they can be described 
as circles. In cross-examination, how- 
ever, he admitted that it is correct 
that the shape of the billets is chang- 
ed into circles. On further cross-exa- 
mination, he asserted that he is not 
the owner of the billets or the circles 
while they are in the rolling mills. 
Thus, he himself used the word “cir- 
cles” without any qualification when 
describing the articles prepared in his 
mills as a result of rolling of billets. 
Taking this evidence together with the 
fact that the legislature in Item 26-A 
of the First Schedule laid it down that 
excise duty is to be levied on circles 
in any form, it has to be held that the 
circles as prepared in the rolling mills 
were liable to excise duty. 


5. . In support of the decision 
given by the High Court to the con- 
trary, learned counsel for the respon- 
dents relied on two decisions of this 
Court in Union of India v. Delhi Cloth 
& General Mills, (1963) Supp 1 SCR 
586 = (AIR 1963 SC 791) and South 
Bihar Sugar Mills Ltd. v. Union of 
India, (1968) 3 SCR 21 = (AIR 1968 
SC 922).- In our opinion, neither of 
these cases supports the contention 
raised on behalf of the respondents, 
and it appears that the ratio of these 
decisions has been misunderstood by 
the High Court and the lower courts. 
Inthe case of (1963) Supp 1 SCR 586= 
(AIR 1963 SC 791) (supra), the conten- 
tion on behalf of the Union of India 
was that, in the course of manufacture 
of Vanaspati, the vegetable product 


. vegetable product... 


`, could not be taxed 
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‘til’ oil, the . 
. only carbon dioxide was liable to duty. 


from. raw groundnut and : 
respondents ‘used to bring: into exis- 
tence at one stage, after carrying out 


some processes with the aid of power, i 


what is known to the market as “re- 
fined oil”, and this “refined oil” falls 
within the description .of. “vegetable 
non-essential oils, all sorts; in or in 
relation to the manufacture of which 
any process is ordinarily carried on 
with the aid of power,” and so is 
liable to excise duty under Item 12 of 
the First Schedule. 
mined the process of manufacture of 
Vanaspati and. found that. vegetable 
non-essential oils as 
crushing containing the impurities 
were. first produced -as raw vegetable 
non-essential. oils. 
undergo the process of refining .which 


consisted of ‘adding an aqueous solu- 


. tion of an alkali -which will combine 
with the free.fatty acids to form a 
soap and settle down with it a large 
amount of suspended and. mucilagin- 
ous matter; after settling the clear 
supernatant layer -is drawn off and 
treated: with an appropriate ` quantity 
of bleaching earth and carbon is then 
filtered. 
fing matter is removed and. the mois- 
ture that was originally present in the 
neutralised oil will also be removed. 
At this, stage, the oil-is.a refined: oil 
and is suitable, for hydrogenation -into 
What was sought 
to be taxed was the refined oil at this 
stage; but that contention was reject- 
ed, because the Court held that the 


oil produced at that stage is not known. 


as refined oil to the consumers in the 
commercial community and- can be 


The Court exa- 
obtained by: 


They had then.to 


In this process, :the colour-. 


described as refined oil only after de- 


odorization. Since the process of de- 
odorization is not carried out before 


‘that stage, no refined oil. had come in- ` 


to existence and, consequently, the oil 
as-such. -That 
* case has no. applicability.to - the’ case 
before us where the tax is-to be im- 
posed on circles in any form. When 
the rolling mills have rolled’the bil- 
Tets. what comes into existence ` 
circles known as such, even though 
they are in uncut form. The product 
at that stage fully satisfies- the 'des- 
cription contained in Item 26-A (2). 
6. 


Similarly, the. decision in 


are 


(1968) 3 SCR 21 = (AIR 1968 SC 922). 


(supra) is of no help -on this point, be- 


cause, again, the gas, which was sub- ` 


flected to excise duty, was held by the 


A. I. R. 
Court not to be carbon dioxide; while 


It was héld that the product that came’ 
into existence was a mixture of gases: 
containing only a percentage of car- 
bon dioxide and cculd not, therefore, 
be held to be carbon dioxide alone 
which could be Subjected to excise 
duty under Item’ 14-H of the First 
Schedule. 
T. r 


Dr. Barlingay, relying on 


these two decisions of this Court, urg- 


ed a further point -that, when the bil- 
lets were rolled into circles, no pro- 
cess of manufacture was carried out 
and, conséquently, excise duty, could 
not be charged under Item 26-A which 
imposes the liability only when: goods 
like circles are manufactured. Reli- 
ance was placed on the interpretation : 
of the word “manufacture” given in 
both the cases where. it was indicated 
that manufacture implies the bringing 
into existence of a new substance 
known to the märket.: According to 
the respondents, the conversion of bil- 
lets into circles did not bring any new 
substance into existence, “nor -did it 
bring into existence any completed 


. product, so that there was no process 


of manufacture which aloné could ren- 
der the circles liable to‘ excisé duty. 
This argument again appears. to be 
based on a misunderstanding of the 
law. There is, first; the- circumstance 
that! in Item. 26-A itself, the legisla-. 
ture has laid down that: excise duty 
shall be leviable on billets at a lower ` 
rate and on manufactures of circles at 
a higher, rate. This provision’ itself 
makes it clear that the legislature was 
aware. ‘that billets are converted into 
circles, and it was decided that excise 
duty should be Jeviahle at both stages. 
When the legislature used” the word 
“manufacture” in. connection with cir- 
cles, after having taken account of the 
fact that billets were already: subjected 
to excise duty, it is obvious that the 
process, by which the billets were con- 
verted into’ circles,. was’ held by the 
legislature to amount to manufacture, 
The word “manufacture” is defined in 
Sec. 2 (£) of the Act as including any 
process incidental-cr ancillary to the. - 
completion of a manufactured product. 
The rolling of a billet into a circle is.cer- i 
tainly a process.in the course of com- 
pletion of the manufactured product, 
viz., circles. In the present case, as 
we have already indicated earlier, the 
product, that is sought to be subjected 
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‘to duty, is a circle within the meaning 
of that word used in Item 26-A. (2). 
In the other two cases which came Fe- 
fore this Court, the articles: mentioned 
in the relevant ‘items of the First 


Schedule were... never held = to--have - 


come into existence, so that the com- 
pleted product, which was liable to 
excise-duty under the First Schedule, 
was never produced by any. process. 
- In the case before us, circles in any 
form are envisaged .as’ the. complet2d 
product ‘produced by manufacture 
which are subjected to excise duty. 
. The process of. conversion of billets ia- 
to circles was described by the legis- 
lature itself as manufacture of circles. 


A second aspect ` is that, so 
far as the respondents are concerned, 
they start the process of manufacture 
of utensils by initially taking metals in 
crude form as raw materials. Two 
different kinds of metals ‘in each case 
are mixed together to prepare: alloys 
of kansi and ‘brass. These alloys are 
then brought into the form of billets 
and, later on, the billets are rolled in- 
to circles. It cannot be contended that 
the whole of this process cannot -e 
described as manufacture of circles. 
In this process of manufacture of cir- 
cles, there are two stages. At the first 
stage, billets are produced and, at tne 
second stage,.circles. In any case, it 
has to be held that the circles thus 
prepared are the result of the process 
of manufacture. The end-result of this 
process of manufacture is the produc- 
tion of circles in some form which is 
envisaged as the goods to be subject- 
ed to excise duty. The excise duty 
was, therefore, correctly levied by tne 
appellant. _ 

9. As a result, the appeal suc- 
ceeds and is allowed with costs. Tae 
suit of the respondents shall stand dts- 
missed. ° 


Appeal allowed. 
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in appeal arising an of proceedings 
under O. 21, R. C. P. C. — Ap- 


. peal against ‘cade “ta 10 is maintain- 


able. 

‘An orderin a proceeding under 
Order 21, Rule- 90, C. P. C. is a ‘judg- 
ment’ inasmuch as such a proceeding 
raises a controversy between. the par- 
ties therein affecting their valuable 
rights and the. order allowing the ap- 
plication certainly -deprives the pur- 
chaser of rights accrued to him as a 
result. of the auction-sale. Therefore, 
appeal under Clause -10. lies from an 
order of a Single Judge of the High 
Court in an appeal from an order of 
an executing court on an: application 
under Order 21,-Rule 90. Allahabad 
High Court decision, Affirmed. Case 
law discussed. (Para 7) 


(B) Civil P. C. (1908), O. 21, R. 90 
(as amended by Allahabad High Court) 
— Setting aside of sale — Essentials. 


In order to set aside an ‘auction 
sale mere proofofamaterial irregula- 
rity such as the one under Rule 69 
and inadequacy of price realised in 
such a sale, in other words injury, is 
not sufficient. What has to be esta- 
blished is that there was not only in- 
adequacy of the price but that that 
inadequacy was caused by reason of 
the material irregularity or fraud. A 
connection has: thus to be established 
between the inadequacy of the price 
and the material irregularity. 

(Para 8) 
Cases © Referred: Chronological Paras 


(1970) AIR 1970 SC 1168 (V 57) 
= (1969) 2 SCR 699, Tara- 
pore & Co. v. M/s. V. /O. Trac- 
tors Export; Moscow. 6 

(1969) AIR 1969 Delhi 85 
(V 56)=ILR (1969) Delhi 34 
(FB), Begum Aftab Kamani v. 

Lal Chand Khanna 5 

(1968) AIR 1968 SC 733 (V 55) 
= (1968) 2 SCR 685, Mohan Lal 
Maganlal Thacker v. State of s 
Gujarat 6 

(1965) AIR 1965 SC 507 (V 52) 
-= (1964) 1 SCR 717, Shankar- 
lal Aggarwala v. Shankarlal 


Poddar , 

(1963) AIR 1963 SC 948 (V 50) 
= (1963) 1 SCR 1, State of 
Uttar Pradesh v. Dr. Vijay 
Anand Maharaj . 4 

(1960) AIR 1960 All 692 (FB) 

(V 47) = 1960 All WR (HC) 
303, Standard Glass Beads Fac-~ 
tory v. Shri Dhar 1 


2338 S. C. 
- (1953) ATR 1953 SC 198 (V 40) 
=1953 SCR 1159, - Asrumati 


’ Debi v. Kumar Rupendra Deb S 4. 


(1937) AIR 1937 All 165 (V 24) 
_ =ILR (1937) All 386, Ram : 
-- Sarup y. Kaniz’ 
(1935) ATR 1935 Rang. 267 - 

(V..22). = ILR 13 Rang - 457. 

(FB), Dayabhai. v. Murugappa 4 
“(1917) ATR 1917. AH 325 (2) (V 4) : 
`= 15 All LJ 46, Piare Eal v. . 


Madan Lal i 3 . 


gera ILR 35. Mad 1 = 21 MLJ : 
1, jaram v. Alagappa 4 
(1892) 14 All 226 =. 47802). All: 
WN 14 (FB), Muhammad Naim- 
ul-lah Khan v. Tbsan-ullah . $ 
Khan -3 
(1872) 8 Beng.LR 433: = 17: Suth ` 
- WR 364, Justices of the Peace 
D Calcutta v. Oriental Gas Co.. 
td. +. a 4 


The following Judgment of the 
Court was delivered by 


_ SHELAT, J.:— The respondent 
had obtained a decree for. Rupees 
9000/- and odd against the appellant. 
In execution proceedings taken out by 
‘him, the appellants one-fourth share 
in a house was put up for sale and a 
proclamation setting out the date and 
hour when the sale would be held was 
duly issued. -The sale, however, was 
postponed to July 30,1956 at the inst- 
arice of the appellant and on his offer- 
ing to ‘pay a part of the decretal 
amount. At the auction sale held on 
the adjourned date .the respondent 
himself purchased the said one fourth 
share of the appellant for Rs: 8000/-. 
The appellant filed an application for 
setting aside that sale under O. XXI, 
Rule 90 of the Code of ‘Civil Proce- 
dure on the ground that contrary to 
the provisions of Rule ‘69 of that 
Order, the notice relating to the ad- 
journed auction sale did not set out 
the hour when the auction would be 
-held though the original proclamation 
under which the auction sale was to. be 
held on the earlier date specified both 
the hour and the date. The appellant 
contended that the failure to mention 
the hour contravened Order ' XXI, 
Rule 69 and that sucha contravention 
was a material irregularity which 
vitiated the sale. The objection was 
overruled by the Execution Court. The 
appellant thereupon filed an appeal.in 
the High Court where a single Judge 
upheld the objection holding that the 
failure to set out the hour amounted to 
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-` (HC) 303) (FB) 


Patent. 
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a material irregularity, in consequence 
whereof the appellant had been pre- 
judiced by the sale having fetched too 
low a value.’ On these ‘findings the 
learned. Judge allowed the appeal and 
set aside the :auction sale. . Aggrieved 
by: the said order, the respondent filed 
a Letters Patent appeal under Cl. 10 
of the Letters Patent of the Allaha- 
bad High Court and Rule 5 of Ch. VIIT 


of the Rules of. the High Court. A -` 


Division Bench’ of the. High Court re- 
versed the order passed by- the learn- 
ed single Judge and allowed the’ ap- 
peal. Following the Full, Bench deci-. 
sion of that High Court in Standard ` 
Glass. Beads. Factory v. Shri’ Dhar, 
AIR 1960 All 692 = (1960 All WR 
the Division Bench 
rejected” the appellant’s. contention 
that no Letters Patent.. appeal lay 
against - such an order and held 
that the order of. the learned sin- 
gle Judge was a ‘judgment’ within 
the meaning of Cl. 10 of the Let- 
ters Patent. The Division Bench 
further held. that even assuming 
that the sale suffered from a mate- 
rial irregularity the - learned single 
Judge was in error in holding that 
the appellant had established any pre- 
judice to him in ‘consequence of that 
irregularity.. The order of the learn- 
ed single Judge was reversed and the 
said sale was upheld. On the High 
Court refusing a certificate, the appel- 
lant obtained special leave from this 
Court and filed the present appeal. 


2. In support of the appeal 
counsel for -the appellant. raised two 
points. (1) that the said order of the 
learned single Judge was not a ‘judg- 
ment’ within the meaning of Cl. 10 of 
the Letters’ Patent: and hence no 
Letters Patént appeal could be filed 
thereunder,- and (2) that the said sale 
suffered from a material irregularity 
which caused substantial injury to the 
appellant and was therefore liable to 
be set aside. Counsel cited certain 
decisions in support of the contention 
that the order of the learned single 
Judge was not a ‘judgment’ within the 
meaning of Clause 10 of the Letters 
Some of these decisions, 
however, are under Sections 109 and 
110 of the Code of Civil Procedure and 
Articles 133 and‘134 of the Constitu- 
tion which would have no bearing on 


‘the construction of Clause 10 of the 


Letters Patent. - But before we enter 
into the controversy as to the meaning 
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of the term ‘judgment’ in Cl. 10 it 
would be necessary to remember that 
the respondent. having been declared 


as the highest bidder became the pur- 


chaser of: the appellants one fourch 
share in the said property. .-No dout 
the sale had to. be confirmed by the 
Court under Rule 92 of Order XZI 


before it could become absolute and in- 


the meantime ‘the appellant could 
apply under Rule 90 to have it set 
aside. If the Court, on such an appi- 
cation, were to pass an order setting 
aside the sale, such an order would 
clearly affect the rights accrued to by 
the respondent as a result of the sabe. 
On the other hand, if the application 
were to be dismissed,. such dismissal 
affects the right of the judgment-de3- 
tor under Rule 90. The -application 
under that Rule and the. order made 
thereon, therefore,. are not merely 
procedural matters but are matters 
affecting the rights of both the auz- 
tion purchaser and the judgment-de3- 
tor. The question is whether such an 
order setting aside the sale is a ‘judz- 
ment’ within the meaning of Cl. 10 >f 
the Letters Patent. ` 


3. .At one time the view held 
by the Allahabad High Court was that 
no Letters 
against such an order. Thus, in Piare 
Lal v: Madan Lal, AIR 1917 All 325 
(2) = (15 All LJ 46) it held, following 
its earlier decision in Muhammad 
Naimullah Khan v. Ibsanullah Khan, 
(1892) 14 All 226 = 1892 All WN -4 
that no appeal lay under Clause 10 >f 
the Letters Patent from an order of a 
single Judge of the High Court dis- 
missing an appeal from an order 2f 
an executing court on an application 
under O. XXI, Rule 90.. That .deci- 
sion, however, was rendered on a view 
that Section 104 (2) of the Code d2- 
barred even a Letters Patent appeal 
under Clause 10. Subsequently, the 
High Court abandoned that view ar.d 
held in Ram Sarup v. Kaniz Umme- 
bani, ILR (1937) All 386 = (AIR 1937 
All 165) that Section 104 (2) did not 
affect Letters Patent appeals from en 
order thereby falling- in line with the 
other High Courts (see Mulla Code of 
Civil Procedure, (13th ed.) 452). 
None of these decisions was on the 
question whether an order made 
under O. XXI, Rule 90 was a ‘judg- 
ment’ or not. a 

. 4& In Standard -Glass Beads 
Factory v. Shri Dhar, ATR 1960 All 


Patent appeal could lie. 
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692 = 1960. All WR (HC) 303 (FB) the 
High Court of Allahabad construed 
the term: ‘judgment’ as including a 
final judgment as also a preliminary 
and aninterlocutory judgment and ob- 
served that it did? not exclude an. 
order. On this view it held that -an 
order passed by a single Judge of the 
High Court dismissing an. appeal 
against an order of interim injunction 
was a ‘judgment’ within the meaning 
of Clause 10 of the Letters Patent, and 
a Letters Patent appeal, therefore, lay 
thereunder against it. Reliance, how- 


ever, was placed -on the decision in 


Asrumati Debi v. Kumar Rupendra 
Deb Rajkot, 1953 SCR 1159 = (AIR 
1953 SC 198) where the quastion was 
whether an order transferring a suit . 
from a subordinate court to the High 
Court under’ .Clause 13 of . Letters 
Patent of the Calcutta High Court 
was a “judgment” within the meaning 
of Clause 15. This Court held that it 
was not. In doing so- the Court re- 
ferred to the divergence of opinion 
amongst the Calcutta, Madras and Ran- 
goon High Courts on the interpreta- 
tion.of the term ‘judgment’ in Cl 15 
ofthe Letters Patent reflected'in Jus- 
tices of the Peace for Calcutta v. 
Oriental Gas Co., 8 Beng LR 433 = 
17: Suth WR 364; Tuljaram v. Alag- 
appa ILR 35 Mad 1 = 21 MLJ 1 and 
Dayabhai v. Murgappa Chettiar, ILR 
13 Rang 457 = (AIR 1935 Rang 267 
(FB)). But without resolving the 
divergence it held that an order of 
transfer of a suit did not fall within 
any one of the three aforesaid views, 
and therefore, a Letters Patent appeal 
therefrom owas not maintainable. 
Mukherjee, J. at page 1167 of the re- 
port stated that although in such a 
case there would be a controversy be- 
tween the parties as to whether the 
suit should be tried by the Court 
where it was filed or in the High Court 
which had to be determined, a deci- 
sion on any and every point in dispute 
between the parties to-a suit was not 
a ‘judgment’. Such an order did not 
affect-the merits of the controversy 
between. the parties in the suit itself, 
nor did it terminate or dispose of the 
suit on any ground, and therefore, 
could not be placed in the same cate- 
gory as an order rejecting a plaint or 
one dismissing a suit on a preliminary 
ground. It will-be noticed that the 
order in question was on an applica- 
tion in the suit as a step-in-aid to- 
wards the determination of the contro- 
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versy between the parties in the suit. 
It was, therefore, that the said obser- 


vation was made that the order sought. 


to be appealed against did not affect 
the merits of the controversy in the 


.suit nor did it terminate or dispose of - 
For an order to be a ‘judg-. 


the suit. 
ment’ itis not always necessary that it 
should put an end to the controversy 
in the suit or should terminate the 
suit. Even the narrower definition of 
a ‘judgment’ as given by Couch, C: J. 
in the Justices of the Peace for:Cal- 


cutta, 8 Beng LR 433 = 17 Suth WR 
364 was that it must mean a decision - 


which affects the merits of the: ques- 
tion between the parties by determin- 
ing some right or liability. and such 
, adecision might be either final or preli- 
minary or ‘interlocutory: Thé: ques- 
tion as to'when an order is a judg- 


ment once again arose in: the State of. 


Uttar Pradesh v. Dr. Vijay Anand 
Maharaj, (1963) 1 SCR 1 = (AIR 1963 
SC 946). The question was whether 
an order passed by a single Judge of 
a High Court dismissing an application 
for a review of his earlier order was 
_a judgment amenable to. a Letters 
Patent appeal. The question arose in 
the following manner. The additional 
Collector, Benaras assessed the res- 
pondent to an agricultural income-tax 
under powers conferred on him under 
the . P. Agricultural Income-tax 
Act, 1949. The respondent filed a 
writ petition in the High Court for 
quashing the said.order on the ground 
of want of jurisdiction in the assessing 
officer. The writ petition was allowed 
and the assessment was quashed. As 
the State. did not file any appeal 
against the said order, the order be- 
came final. In 1956, the State pro- 
mulgated Ordinance No...II of 1956 


which was subsequently . replaced by’ 


U. P. Act XIV of 1956. - Under the 
Ordinance as also under the Act, the 
assessments made by the Additional 


Collector were retrospectively validat- . 


ed. Also, a right was conferred upon 
any party to the proceedings under 
the U. P. Agricultural Income-tax Act, 
1949 wherein assessment was set aside 
on the ground of want of jurisdiction 


to apply for a review of the said pro-. 


ceedings in the light of the provisions 
of the Ordinance and the Act. Further 
a statutory injunction was: imposed 
upon the court to review such orders 
accordingly. Pursuant to the ‘said 
provisions, the appellant-State applied 
to the High Court at Allahabad for re- 


the. said order. 


ALR. 


view of the said order. The applica- 
tion was dismissed on the ground that 
neither the Ordinance nor the Act en- 
titled the appellant to a review of an 
order passed in a writ petition under 
Article 226. The appellant filed a 
Special appeal under Ch. VII, R. 5 of 
the Rules of the. High “Court: against 

That-. was dismissed 

inter alia on the ground that the said 
order of the single Judge was nota 
‘judgment’. On appeal, this Court, 

after referring to the aforesaid. clea- 
vage of opinion amongst the High 
Courts on the meaning of: the .-term” 
‘judgment’, held that the order dis- 
missing the application for review in 
any event fell within the narrower 
meaning given to it by the Calcutta 

High Court, and that ‘therefore, , the 
impugned order: was a Gudgment’ 

within the meaning of Clause 10 of 
the Letters Patent of the Allahabad 

High Court. This Court held that the 
said Ordinance and the Act conferred 

a fresh right upon a party to the 
earlier proceedings to have the previ- 

ous order set aside and to have a de- 
cision from the Court on the basis of 
the amended Act, that this was a valu- 
able and ‘a substantive right conferred 
upon a party to the proceedings and 

that on the rival contentions the ques- 

tion of the fresh right conferred upon 
a party to the proceedings and the 
jurisdiction of the Court to enforce the 
said right would be in issue and any 
decision thereon could legitimately be 
said to be a decision determining the 
rights of parties. It also observed 

that the decision cf the learned single 
Judge dismissing the writ petition 
was certainly a decision denying the 

right of the appel_ant alleged to have 

been: conferred under the amending 

Act, and therefore, the order dismiss- 

ing the writ petition was a ‘judgment’ 

within the meaning of Clause 10 of 
the Letters Patent as also Rule 5 of 
Ch. VIII of the Rules of the High 
Court, and therefore, -the. Division 

Bench of the High’ Court erred in 
holding that no appeal lay against 
the said order. 


5. In esua Aftab Zamani v. 
Lal Chand Khanna, ILR (1969) Delhi 34 
= (AIR 1969 Delhi 85 (FB)), the High 
Court of Delhi also has held that the 
expression ‘judgment’ in Cl. 10 of the 
Letters Patent of the Lahore High 
Court not only meant a judgmenf 
having the effect of a decree, but any 
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. winding up proceedings of — 
Since the Court. 


order which affected. the merits of a 
controversy between the parties 3y 
determining some “disputed :. Hee or 


l liability. 


'6. . In Shankarlal Pe 
v. ‘Shankarlal Poddar, (1964) 1 SCR 
717 = (AIR 1965 SC 507), the question 
was whether an order passed by a 
single Judge of the High 
firming an auction sale during the 
:the com= 
pany was appealable. 
held that such ‘an order- was appeal- 
able under Section 202 of . the Indian 
Companies Act, 1913, it did not go: irto 
the question whether. it was a ‘jucg- 
ment’ within the meaning of Cl. 15. of 
the Letiers Patent. The decisien, 


therefore, does. not. ‘help. Similarly,. 


Mohan Lal Magan Lal Thacker v. State 
of Gujarat, (1968) 2 SCR 685 = (AIR 
1968 SC 733) and Tarapore & Co. 
v. M/s. V/o. Tractors Export, Mosccw, 
(1969) 2 SCR 699 = (AIR 1970 5C 
1168). also are strictly not relevent 
as they were decisions on the meaning 
of the expression ‘final order’ in Arti- 
cles. 133 and 134 (1) (e) of the Consti- 
tution and not. on the interpretation 
of the term ‘judgment’ in the Letters 


` Patent of the High Courts. 


7. There can be no doubt that 
an application under O. XXI, Rule 90 
to set aside an auction sale concerns the 
rights of a person. declared to be the 
purchaser. If the application is allow- 
ed, the sale is set aside and the par- 
chaser is deprived of his right to beve 
the sale confirmed by the Court under 
Rule 92. Such a right is a valuable 
right, in that, upon such confirmation 
the sale becomes absolute and the 
rights of. ownership in the property so 
sold become vested in him. A deci- 
sion in such a proceeding,. therefcre, 
must be said to be one determining 
the right of the auction purchaser to 
have the sale confirmed and mede 
absolute and of the judgment-debzor 
conferred. by Rule 90 to have it set 
aside and a rasale ordered: In cur 
view an order in a proceeding under 


{Order XXI, Rule 90 is a ‘judgment’ 


inasmuch as such a proceeding raises 
a controversy between the parties 
therein affecting their valuable rignats 
and the order allowing the applicat.on 
certainly deprives the purchaser of 
rights accrued.to him as a result of 
the auction-sale. We, therefore, agree 
with the High Court that a Letters 
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Court ccn- 


_caused “by reason ‘of.: the 


_{Prs. 5-9] S. C. 2341- 


Patent appeal lay against the order of 
the learned single Judge. 

8. Rule 90 of O. XXI of the 
Code, as amended by the Allahabad 
High Court, inter alia, provides that 
no sale shall be set aside on the ground 
of irregularity: or ` even fraud unless 
upon the facts’ proved the Court is 
satisfied that the applicant. has sus- 
tained injury by reason of such irre- 
gularity or fraud. Mere proof ofa 
material irregularity such as the one 
under Rule 69 and inadequacy of price 
realised in such a sale, in cther words 
injury, is, therefore, not sufficient.|. 
What has to be established is that 
there was not only inadequacy of the 
price but that that inadequacy was 
material 
irregularity or fraud. A connection has 
thus to.be ‘éstablished between the in- 
adequacy of the price and the material 
irregularity. ; 
` The learned ‘single . Judge 
found that the appellant had been 
prejudiced inasmuch as the said sale 
realised only Rs. 8000/- though the 
value of the appellant’s share was 
Rs. 20,000/-.. This view was founded 
upon a report made by the Amin of 
the Execution Court in which that 
officer had‘ valued the said share at 
Rs. 20,000/-. The Division Bench, 
however, held, and in our view right- 
ly, that the learned single Judge was 
in error in relying upon that report. 
The record clearly shows that no notice 
was given to the respondent of the ap- 
pellant’s application to have a com- 
missioner appointed to value the pro- 
perty. The trial Court appointed the 
Amin as commissioner without any 
such notice and behind the back of 
the respondent. The Amin made his 
valuation ‘without giving an oppor- 
tunity to the respondent to be heard. 
No opporunity was ‘ever given to the 
respondent to raise any objection to the 
said valuation. The report was filed 
in the trial Court without any notice 
to the respondent. Indeed no - refer- 
ence was made to the report in the 
trial court so that the trial court could 
not give any chance to the respondent 
fo raise any contention against it. It 
was for the first time brought out 
before the learned single Judge who 
accepted it and held on the strength 
of it that.the price realised at the sale 
was grossly inadequate. In. these cir- 
cumstances the Division Bench rightly 
held that the learned single Judge 
erred in relying on such a report. 
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10. Barring the report no evi- 
dence whatsoever was led by the ap- 
_pellant to show that his. share in the 
said property was: worth Rs. 20,000/-, 
and that therefore the price realised 
at the auction was inadequate. The 
Division Bench was, in our view, right 
in holding that the appellant had fail- 
ed to show inadequacy of the price or 
that such’ inadequacy was occasioned 
by the said material irregularity: 


“I When it was realised that 
the contention as to the inadequacy 
of price cannot be sustained, counsel 
tried to argue that the said sale fetch- 
ed Rs. 8000/- only as the proclamation 
for sale had set out the value of the 
appellant’s share at that amount only. 
No such grievance was made before 
-the trial court, nor was such a grie- 
vance incorporated in the memoran- 
dum of appeal before the High Court. 
Also, no such ground has been taken 
in the special leave petition before 
this Court. Obviously, the appellant 
could not raise such a contention 


before the High Court, much less 
before this Court. 
12. Thus, the contentions raised 


by counsel for ‘the appellant fail and 
consequently the appeal is dismissed 
with costs. 

. Appeal dismissed. 


AIR 1971 SUPREME COURT 2342 
(V 58 C 563) 
(From: Punjab)* 
J. C. SHAH, K. S. HEGDE AND 
~-A. N. GROVER, JJ. ` 

Shiv, Lal and others, Appellants 
v. Chetram and others, Respondents. 

Civil Appeals Nos. 1250 and 1251 
of 1966, D/- 9-9-1970. 

(A) Limitation Act (1963), S. 18— 
Acknowledgment — Suit for redemp- 
tion — Plaintiff relying -on certified 
copy of a statement made in mutation 
proceedings for purpose of . acknow- 
ledgment of mortgage — Held, that 
copy could not serve as acknowledg- 
ment — (Evidence Act (1872), Ss. 90, 
114 (e) — Tenancy Laws — Punjab 
Land Revenue Act (1887), S. 44). 

Where the plaintiff who purchas- 
ed the rights of the mortgagors brought 
a suit for redemption of mortgage al- 


*(Second Appeals Nos. 138 and 139 of 
_ 1964, D/- 1-4-1965 — Punj.) 
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acknowledgment 
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leged to have been executed in the 
year 1895 and for the purpose of ack- 
nowledgment. relied on a certified 
copy of .a statement made in a muta- 
tion proceeding but neither its origi- 
nal was produced nor any witness wag 
examined to prove the fact that the 
persons who were shown to have sign- 
ed the original had in fact signed the 
same or those ‘persons were the mort: 
gagors or their representatives, that 
certified copy could not serve as an 
of the. mortgage. 
The signature on the. original could not 
be proved by production ‘of a certifi- 
ed copy. Nor the presumptions under 
S. 90, Evidence Act could be raised in 
that regard. The benefit of S: 44, 
Punjab. Land Revenue Act or S. 114 
(e), Evidence Act is also not available. 
S. 44, Punjab Act deals with the pre~ 
sumption as regards an entry in the 
record of rights’ and not about the 
genuineness of the. signature. in the 
original copy of statement and the 
identification ofthe persons who signed 
it. So also there was no question of re- 
gularity of performance of any official 
act. The identification of an executant 
or genuineness of signature in a state- 
ment. before an official has nothing to 
do with the regularity of -his act unless 
itis shown that he had a duty to identi- 
fy the. person who signed it and fur- 
ther to take the Snarare in his pre- 
sence. (Para 7) 

Where neither original nor the 
registered copy of the mortgage deed 
was produced but only a certified copy 
of a mutation proceeding was relied 
on without reading any evidence to 
prove that the original statement was 
signed either by the mortgagors or by 
their representatives a plaintiff can- 
not succeed in proving that the 
signature in the original statement 
was that of the mortgagors or their 
representatives. S. As. Nos. 138 & 139 
of 1964, D/- 1-4-1965 (Puni), Partly 
Reversed. (Paras 8, 10) 


(B) Punjab Redemption of the 
Mortgages Act (2 of 1913), S. 12 — 
Scope — Section does not enlarge 
period of limitation prescribed for a 
redemption suit. 


' Section 12 merely provides thata 
summary order made under Ss.. 6, 7, 
8, 9, 10; 14 becomes final unless a suit 
to establish the rights of the morta 
gagors-is instituted within the pres- 
cribed- period. From that provision it 
cannot be held that in view of -that 
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section tħe period of limitation fixed 
for redemption of mortgages can be 
enlarged. Consequently it cannot be 
said that if an application is brought 
under S. 4 which is dismissed under 
S. 10, the plaintiff can file a suit. 
for redemption ,within the prescribed 


period from the date of the dismissal . 


of that application though the period 

of limitation for suit for redemption 

has run out. S. As. Nos. 138 & 139 of 

1964, D/- 1-4-1965 (Puni), Reversed. 

(Para 12) 

Cases Referred: Chronological Paras 

(1956) AIR 1956 SC 305 (V 43)= 
1956 SCR 1, Harihar Prasad 
Singh v. Must. of Munshi Nath 
Prasad 


7 
Mr. K. L. Gosain, Sr. Advocate, ` 


(Mr. Janardan Sharma, Advocate, with 


him), for Appellants, (in both the Ap- 


peals); Mr. Naunit Lal Advocate for 
Respondents Nos. 1 to 7 and 9 (In both 
the Appeals). - 

The following Judgment of the 
Court was delivered by 

HEGDE, J.: The appellants in 
these appeals are the representatives 
of the mortgagees of the suit proper- 
ties. The respondents in both these 
appeals claim to represent the interest 
of the mortgagors. Civil Appeal No. 
1250 of 1966 arises from Suit No. 280 
of 1961 in the court oz Senior Sub 
Judge, Rohtak and Civil Appeal No. 
1251 of 1966 arises from Suit No. 334 
of 1961 on the file of the same judge. 
Both the suits were suits for redemp- 
tion. The trial court dismissed both 
the suits on two grounds viz. (1) that 
Kura, the person from whom the plain- 
tiffs claim to have purchased the rights 
of the mortgagors was incapable of 
entering into a contract as .he was 
insane. Hence the sale deeds execut- 
ed by him are void and (2) the claim 
for redemption in respect of the vari- 
ous mortgages sought to be redeemed 
excepting the one executed on April 
26, 1912 is barred by limitation. The 
learned District Judge allowed the ap- 
peals and decreed both the suits ex- 
cepting as regards the mortgage dated 
January 20, 1878. In second appeal 


Capoor J. of the Punjab High Court: 


confirmed the decision of the learned 
District- Judge. The Letters Patent 
Appeals filed by the appellants were 
summarily dismissed. Thereafter these 
appeals were brought after obtaining 
special leave from this Court. 

2. Both the learned District 
Judge as well as the learned Judge of 
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the High Court have concurrently 
come to the conclusion that there is 
no satisfactory evidence tc show that 
Kura was insane at the time he sold 


‘the suit properties to the plaintiffs. 


This is a finding of fact and we see 
no reason to go behind it. ' ; 


3. The only other ground on 
which tħe appellants are resisting the 
plaintiff’s claim to redeem the mort- 
gages in question. is that according. to 
them the claim for redemption is barr- 
ed by limitation For dealing with 
that question, it will be convenient to 
take up the two appeals separately. 


4. In Suit No. 281, the plain- 
tiffs sought redemption ‘of four dif- 
ferent mortgages. Those mortgages 
were said to have been executed on 
the following dates: 

(1) April 26, 1912; (2) December 
21, 1895; (3) December 18, 1901 and 
(4) January 20, 1879. 


The original mortgage deeds or even 
their registration copies have not been 
produced. The execution of those 
mortgages have been sought to be 
proved on the basis of certain muta- 
tion proceedings. The Courts below 
have relied on those proceedings to 
prove the factum of the mortgages 
sought to be redeemed. The execution 
of those mortgages was not challenged 
before us. So far as the suit relating 
to the mortgage executed on January 
20, 1878 (18797) (property described 
in plaint Item No. 4), the plaintiffs 
sought to withdraw their suit on the 
ground that they are not able to prove . 
their case on the basis’ of the material 
in their possession. The learned trial 
judge did not permit them to with- 
draw that part of their suit. He dis- 
missed the plaintiffs’ claim in that re- 
gard. His judgment was upheld in 
appeal as well as in second appeal. 
That part of the plaintiffs’ case was 
not pressed before us. 


5. Now coming to the mort- ` 
gage. said to have been executed on 
April 26, 1912 (the concerned property 
is described in plaint Item No. 1), the 
claim for redemption is admittedly 
within time as the suit was filed on 
November 27, 1961, the period of limi- 
tation being 60 years. 


6. This leaves us with mort- 
gages said to have been executed on 
December 21, 1895 (relating to plaint 
Item No. 2) and on December 18, 1901 
(relating to plaint Item No. 3). 
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T. We shall first take up the 
mortgage said to have been executed 
on December 21, 1895. Prima facie 
the suit in respect of this property is 


barred by time but it is said that in 


view of the acknowledgment made 
‘lby mortgagors under the original . of 
Ex. P-5 dated 22-6-1906, the 
within time. There is no satisfactory 
material to show that Ex, P-5 relates 
to the mortgage in question. It is ‘not 
necessary to go into that question in 
detail as in our opinion, it was imper- 
missible for the Courts below to rely 
on Ex. P-5 for the purpose of acknow- 
ledgment. Ex. P-5 is a certified copy 
of a statement said to have been made 
in a mutation proceeding. Its original 
has not been produced. No witness 
has been examined to' speak to the 
fact that the persons who are shown 
to have signed the original have in fact 
signed the same or those persons were 
the mortgagors or their representa- 
tives. The signature on the original 
cannot be proved by production of a 
certified copy. Nor can the Courts 
raise any presumption under Sec. 90 
of the Evidence Act in that regard. 
See Harihar Prasad Singh v. Must. of 
Munshi Nath Prasad, 1956 SCR 1 = 
(AIR 1956 SC 305). The High Court 
and the ist appellate Court erroneous- 
ly thought that they could presume 
that the persons mentioned as the 
executants in the copy have signed the 
original on the strength of Section 44 
of the Punjab Land Revenue Act and 
Section 114 (e) of the Evidence Act. 
Section 44 of the Punjab Land Reve- 
nue Act deals with the presumption as 
regards an entry in the record of 
rights. Herein we are not concerned 
with any entry in the record of rights. 
We are concerned with the genuine- 
ness of the signature in the original of 
Ex. P-5 and the identification of the 
persons who signed it. Hence that 
section affords no aid. Section 114 (e) 
_jof the Evidence Act says that Court 
may presume that judicial and official 
acts have been regularly performed. 
Herein we are not concerned with the 
regularity of the performance of any 
official act. The identification of an 
executant or genuineness of a signa- 
ture in a statement filed before an offi- 
cial has nothing to do with the regu- 
larity of his act unless it is shown that 
he had a duty to identify the person 
who signed it and further to take the 
signature in his presence. Therefore 
Ex. P-5 cannot serve as an acknow- 
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ledgment of the mortgage. Hence the 
plaintiffs claim to redeem the mort- 
gage in respect of Item No. 2 of the 
plaint must fail. 


8: Now coming to plaint item 
No. 3, the plaint shows that the mort- 
gage in question was executed on 
December 18, 1901. The original mort- 
gage deed or its registered copy has 
not been produced. For the proof of 
execution of the mortgage the plain- 
tiffs relied on Ex. P-8, a certified copy 
of a mutation proceeding. That copy 
shows that the mutation in question 
was ordered on 12-6-1901. Therefore 
the concerned mortgage must have 
been executed earlier than that date. 


It appears that the plaintiffs have de- 


liberately given a wrong date of the 
mortgage in the plaint with a view to 
bring the suit within the period of 
limitation. The learned District Judge 
has opined that the claim for redemp- 
tion of this item of .property is also 
within time in view of Ex. P-8. Here 
again no evidence was led to show 
that the original statement was signed 
either by the mortgagors or by their 
representatives. The original was not 
produced in.Court. Ex. P-8 is only a 
certified copy. By merely producing 
a copy, it cannot he said that the plain- 
tiffs have succeeded in proving that 
the signature in the original statement 
is that of the mortgagors or their re- 
presentatives. As discussed earlier 
the plaintiffs: cannot take the benefit 
of Section 90 of the Evidence Act or 
Section 44 of the Punjab Land Reve- 
nue Act or Section 114 (e) of the Evi- 
dence Act to prove that the original 
was signed by the mortgagors or their 
representatives. Hence the plaintiffs’ 
claim in respect of plaint item No. 3 
must also fail. 


9. In the result Civil Appeal 
No. 1250 of 1966 is partly allowed and 
the plaintiffs’ claim for redemption of 
plaint items Nos. 2, 3 and 4 is dismiss- 
ed and the decree for redemption of 
plaint item No. 1 is upheld 


10. Now we shall take up Civil 
Appeal No. 1251 of 1966 arising from 


‘Suit No. 334 of 1961. Therein redemp- 


tion of two mortgages said to have 
been executed on June 19, 1894 and 
May 15, 1896 was sought. Prima facie 
the suit is barred by limitation. But 
it was contended and that contention 
was accepted by the appellate Court 
and the High Court that the suit is 
within time in view of (1) the acknow- 
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Tedgments made by the mortgagors or 
their représentatives on several occa- 
sions, the last of which was on June 
25, 1919 and (2) in view of the appii- 
cation made by the pleintiffs-respon- 
dents under Section 4 of the Redemp- 
tion of Mortgages (Punjab) Act, 1923 
(Act No. II of 1913). We shall first 
take up the question of acknowledg- 
ments. The acknowledgments in ques- 
tion were sought to be proved by pro- 
duction of certain certified copies. The 
originals of those copies were not pro- 


duced. No evidence was led to show. 


that the originals were signed either 
by the mortgagors or by their repr2- 
sentatives. For the reasons earlier 
mentioned those copies cannot serve as 
acknowledgments. 


11. Now coming to the applica- 
tion made under Section 4 of the R2- 
demption of Mortgages (Punjab) Act, 
1913, the same was made on May 16, 
1959 and it was dismissed on April 18, 
1961. Therein the parties were refer- 
red to a civil suit. Even if the period 
taken in prosecuting the said applica- 
tion is excluded in computing the 
period of limitation, the suit for r2- 
demption is admittedly barred. But 
what was urged on behalf of the plain- 
tiffs is that in view of Section 12 of 
the Redemption of Mortgages (Punjab) 
Act, 1913, the plaintiffs were entitled 
to bring the suit within one year from 
April 18, 1961, the date on which their 
application was dismissed. There is 
no dispute that for the suit contemplat- 
ed by the aforesaid Section 12, the 
period of limitation prescribed is one 
year from the date of the order. The 
dismissal of the petition in this case 
was made under Section 10 of the Re- 
demption of Mortgages (Punjab) Act, 
1913. Therefore the order made on 
that application comes within the 
scope of Section 12. But the real ques- 
tion is whether S. 12 enlarges the 
period of limitation for a redemption 
suit. That section to the extent 
material for our present purpose reais 
as follows: 


“Any party aggrieved by an ordar 
made under Sections 6, 7, 8, 9, 10 and 
11 of this Act may institute a suit to 
establish his rights in respect of tne 
mortgage; but, subject to the result of 
such suit, if any, the crder shall 2e 
conclusive.” 


12. This section merely pro- 
vides that a summary order made 
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under Sections 6, 7, 8, 9, 10 and 11 of 
the Redemption of Mortgages (Punjab) 
Act, 1913 becomes final unless a suit to 
establish the rights of the mortgagors 
is instituted within the prescribed 
period. From -this provision we are 
unable to hold that in view of that 
section, the period of limitation fixed 
for redemption of mortgages can be 
enlarged. Several decisions of the 
Lahore High Court holding that if a 
suit as required by Section 12 is not 
filed within the time prescribed then 
the right of redemption will be lost 
even if the time prescribed under the 
Limitation Act for instituting a suit 
for redemption has not expired. It is 
not necessary to go into the correct- 
ness of these decisions though prima 
facie we are inclined to accept their 
correctness because they merely lay 
down that if any party aggrieved by 
an order under Sections 6, 7, 8, 9, 10 
and 11 of the Redemption of Mortgages 
(Punjab) Act, 1913 does not institute 
a suit to establish his rights. in respect 
of the mortgage within the time pres- 
cribed, his right to sue for redemption 
is lost. Those decisions do not support 
the contention of the plaintiffs that a 
mortgagor whose application for re- 
demption under Section 4 oz the afore- 
said Act is dismissed can file a suit for 
redemption of the mortgage even 
though the limitation prescribed for 
such a suit had expired, if only he files 
that suit within a period cf one year 
from the date of the order dismissing 
his petition under Section 4. No de- 
cision taking that view was brought to 
our notice. What is made conclusive 
by Section 12 is the order made by the 
Collector if the suit as contemplated 
by Section 12 is not instituted within 
the prescribed time. That provision 
does hot lend any support for the con- 
tention that if an application which 
fulfils the requirements of 4 is) 
brought then the period oz limitation 
prescribed for a redemption suit be- 
comes irrelevant. 


13. For the reasons mentioned 
above Civil Appeal No. 1251 of 1966 
is allowed and the plaintiffs’ suit 
No. 334 of 1961 is dismissed. Appel- 
fants had falsely pleaded that Kura 
was insane. Because of that plea the 
plaintiffs had to adduce considerable 
evidence. Taking into consideration 
the various circumstances appearing in 
these cases we think it would be 
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appropriate to direct the parties to 
bear their own costs throughout: 


Order accordingly. 
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Andhra Pradesh Grain and Seed 
Merchants Association and others, ete. 
Petitioners v. Union of India and 
another etc, Respondents, ~. 

Writ Petns. Nos. 468; 469, 489 "aad 
490 of 1969, D/- 31-3-1970. - 

(A) Prevention of Food Adultera- 
tion Act (1954), S. 19 (2) — Protec- 


tion under—A vendor who opens a.. 
container of a branded article of food 


and sells it in retail does not lose the 


- protection under S. 19 (2) merely be- . 


cause he opens the container. How- 
ever, he must sell ‘the article -in “the 
same condition in which it was pur- 
chased.. (Para 8) 
; (B) Prevention of Food Adultera- 

tion Act (1954), S: 16 (1) (a) — Vali- 
dity — The restrictions imposed upon 
the conduct of business by traders in 


Foodstuffs cannot be deemed un- 
reasonable. (X-Ref: Constitution of S 
India, Art. 19 (1) (4) and (5). ) 


‘(Para 5) 


A statute enacted in the interest 
of public health and which imposes 
liability for an offence without proof 
of a guilty mind does not by itself 
impose unreasonable restrictions on 
the right to carry on trade. -Imposi- 
tion of such absolute restrictions can- 
not be deemed as unreasonable where 
the severity of penalties is’ not dis- 
proportionate to the object of the sta- 
tute of ensuring protection of the 

- public health. 


tion Act (1954),.. Pre-Validity of the 
Act and Rules — The Act and the 
Rules thereunder do not infringe Arti- 
cle 14 — (X-Kef: Constitution of India, 
Art. 14) — (K-Ref: Ss. 16 (1), 19). 
(Para 13) 
D) Prevention of Food Adultera- 
tion Act (1954), Schedule — Validity— 
The Schedule is not invalid on grounds 
that.an ordinary retail, vendor may 
not be familiar with the technical ex- 
pressions used therein and that he 


EO/EO/B597/7 0/DVT/P 


(Paras 7, 8 and, 9). 
(C) Prevention of Food Adultera- - 


A.L R. 


may ‘int be in position fo enir con- 
tents of articles dealt by him. (X-Ref: 
S. 23 (1) (b).) AIR 1964 SC 1135, Fol- 
lowed. (Para 11) . 


Œ) Prevention of Food Adultera- 
tion Act (1954), S. 13 (5) —. Validity 
—The Act does not infringe the guar- 
antee of Art. 20 (3) of the Constitu- 
tion. Conclusiveness ‘attributed to the 
certificate of the Director of Central 
Food Laboratory does not amount to 
compelling the vendor. charged with 


offence to be a witness against -himself.. 


_ (Para.14) 
Cases Referred: Chronological Paras 


(1964) AIR 1964 SC 1135 (V 51)= 

(1964) 6 SCR 679 = 1964 (2). 

Cri LJ 229, State of- Uttar Pra- 
. desh v. Kartar Singh 12 
(1952) 1952-1 All ER 380 = 
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(York) Ltd. v: Pedley 6 
(1951) 1951-1 All ER 923 = 1951 

WN 220, Lamb v. Sunderland 

„and District Creamery Ltd. > 6 
(1950) 1950-1 All ER 234 = 66." 

(Pt 1) TLR 296, Lindley v. ` f 

George W. Horner & Co. Lid ` 6 
(1917) 1917-2 KB 836 = 87 LJ 

KB 82, Mousell Brothers v. 

London and North Western =~ 

Rly. 6 
Mr. S. V.. Gupte, Sr. - Advocate, 

(M/s. Sudhakara Rao and B. Partha- 
sarathy, Advocates, with him), for the 
Petitioners. In’ W. P. No.. 468 of 
1969; Mr. B. Parthasarathy, Advocate 
for the Petitioners, (In W. Ps. Nos. 
469, 489 and 490 of. 1969); Mr. Niren 
De. Attorney. General for India (M/s 
B. D. Sharma and S. P. Nayar, Advo- . 
cates with him), for Respondent -No- 1, 
(In all the Petitions), Mr. P. Ram 
Reddy, Sr. Advocate, (Mr. G. S. Rama 
Rao, Advocate, with him), for Respon- 
dent. No. 2, (In all the Petitions). 


The. Judgment of . the Court ` 
was delivered by : 


. SHAH, J.: The petitioners who 
are traders in foodgrains, edible oils 


‘and other articles of food, challénge. 


the validity of S. 7 réad with Ss. 2 (v) 
and 2 (ix) and S.19 (2) (i) and S. 10- 
read with Section 13 of the Preven- 
tion of Food Adulteration Act 37 of 
1954 ahd the rules framed thereunder. - 
They claim that by the Act and the 
rules the fundamental rights guarante- 
ed under Arts. 14, 19 (1) (g) and 20 
(3), of the Constitution are infringed, 
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2.' The Parliament, with a view 
to control adulteration and misbrand- 
ing of articles of food, - enacted the 
Prevention of Food Adulteration Act, 
` 1954. The petitioners concede that 
they do not claim. a fundamental rigat 
to carry on business.in adulterated or 
misbranded foodstuffs: they claim that 
they are honest . traders, and do not 
resort -to any malpractice, 
carrying on their business in food- 
stuffs they are, by. the Act, sus- 
jected to restrictions 
not reasonable. They contend that 
the Act presumes every trader charz- 
ed with an offence under S. 16 (1) 
(a) to be guilty and imposeś upon him 
the burden of proving that he. is not 
guilty of the offence charged, by esta- 
blishing facts which are not within his 
‘knowledge, or which without great ex- 
pense wholly incommensurate with 
his means and the facility available to 
him, he cannot establish. They also 
claim that by the Act they are denied 
the equal protection of the laws and 
the guarantee of Art. 20 (3) of the Can- 
stitution is ‘infringed. 


3. The relevant provisions of 
the Act may first be noticed. Section 7 
of the Act provides: 

“No person shall himself or by 
any. person on his behalf manufacture 
for sale, or store, sell or distribute— 

fi} any adulterated food; 

(ii) any misbranded food; 

(iii) any article of food for tae 
sale of which ‘a licence is prescribed, 
except in accordance with the condi- 
tions of the. licence; 

. (iv) any article of food the sale of 
which is for the time being prohibi- 
. ted by the Food (Health) Authority in 
the interest of public health; or 

(v) any article of food in contra- 
vention of any other provision of this 
Act or of any rule made thereunder.” 
By S. 10 a food inspector appointed 
under S. 9 (1) of the Act is authoris2d 
to take samples of any articles of food 
from any person selling such article, 
or from any person who is in tae 
course of conveying, delivering or pre- 
paring to deliver such article to a 
purchaser or consignee, or from a con- 
signee after delivery of any such ari- 
cle to him, and to send such sample 
for analysis to the public analyst, and 
with the previous 
health officer having jurisdiction in 
the local area concerned, or with tne 
previous approval of the Food (Health) 
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still in- 


‘which are - 


approval of tae - 
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Authority to prohibit the sale of any 
article of food in the interest of public 
Sath Sub-section (5) of S. 13 pro- 
vides: - 


“Any document Botoosina to be ` 

a report signed by a public analyst, un- 
Iess it Has been superseded under sub- 
section (3), or any document purport- 
ing to be a certificate signed by the 
Director of the Central Food Labora- 
tory, may be used as evidence of the 
facts stated therein in any proceeding 
under this Act-or under sections 272 
to 276 of the Indian Penal Code: 


. “Provided that any document 
puree to be a certificate signed 
by the Director of the Central. Food 
Laboratory : ‘shall be final and conclu- 
sive evidence of the facts stated there- 
in. 
Section 16 (1) prescribes the penalties, 
cls. (a) and (f) which are aelovent pro- 
vide: ; 

"(1) Tf any person— ' 

(a) whether by himself or by any 
other person on ` his behalf imports 
into India or manufactures for sale, 
or stores, sells or distributes any arti- 
cle of food— 

(i) which is adulterated or mis- 
branded or the sale of which is pro- © 
hibited by the Food (Health) Autho- 
rity in the interest of public health; 

(ii) other than an article of food 
referred to in sub-clause (i), in con- 
travention of any of the provisions of 
this Act or of any rule made, there- 
under; or 


XX XX xx 


(f) whether by himself or by any 
other person on his behalf gives to 
the vendor a false warranty in writ- 
ing in respect of any article of food 
sold by him, 

he shall: in addition ‘to the penalty to 
which he may be liable under the pro~, 
visions of section 6, be punishable 
with imprisonment for a term which - 
shall not be less than six months but 
which may extend to six years and 
with fine which shall. not be less than 
one thousand rupees: 


Provided that— 


x x x x 
Sec. 19 deals withthe defences which 
may, and which may not, be allowed 
in prosecutions under the Act. It pro- 


es: . ‘ 

"(1) Tt shall be no defence in a 
prosecution for an offence pertaining 
to sale of any adulterated or misbrand- 
ed article of food to allege merely that 
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the vendor was ignorant of the nature, 
substance or quality of the food sold 
by him or that the purchaser having 
purchased any article for analysis was 
not prejudiced by the sale. 


(2) A vendor shall not be deemed 
to have committed an offence per- 
taining to the sale of any adulterated 
or misbranded article’ of food if he 
proves— 


(a) that he purchased the article 
of food— > 

(i) in a case where a licence is 
prescribed for the sale thereof, from 
a duly licensed manufacturer, distri- 
butor or dealer; 

Gi) in any other case, fron any 
manufacturer, distributor or dealer, 

with a written warranty in the 
prescribed form; and 

(b) that the article of food while 
in' his possession was properly stored 
and that he sold it in the same state 
as he purchased it. 

(3) Any person by whom a war- 

ranty as is referred to in Section 14 is 
alleged to have been given shall be 
entitled to appear at the hearing and 
give evidence.” 
“Food” is defined in Section 2 (v) as 
meaning “any article used as food or 
drink for human consumption other 
than drugs and water and includes— 
(a) any article which ordinarily enters 
into, or is used in the composition or 
preparation of human food, and (b) 
any flavouring matter or conditions.” 
Clauses (i) and (ix) of Section 2 de- 
fine the expressions “adulterated” and 
“misbranded.” 

4, According to jeiiaget for the 
petitioners the Act imposes unreason- 
able restrictions, because it creates ab- 
solute liability by Section 16 (1) (a) 
and imposes severe penalties for stor- 
‘age and sale or distribution of articles 
of food found to be adulterated or mis- 
branded, or prohibited by law: it 
prescribes standards which are techni- 
ral and absolute, and for the slightest 
departure therefrom the trader is liable 
to be prosecuted and punished. 
Counsel submitted that it is impossible 
for an ordinary trader without the 
assistance of an expert technician to 
ascertain whether the articles of food 
purchased by him comply with the 
prescribed standards, and that in 
prescribing the standards of quality 
the imperceptible changes which were 
placed in foodstuffs by passage of 
time, are not. taken into account. 


A.TR. 


5. In our judgment, the res- 
trictions imposed upon the conduct. 6f 
business by traders in foodstuffs can- 
not be deemed unreasonable. By Sec- 
tion 16 (1) provision is made for im- ` 
posing penalties, among other acts, for 
storage, sale or distribution of articles 
of food which are adulterated or mis- 
branded, or sale of which is prohibit- 
ed by the Food (Health) Authority in 
the interest of public health, or-is in 
contravention of the Act or the rules. 
The Act, it-is true, does not make 
some blame-worthy mental condition 
constituted by knowledge or intention 
relating to the nature of the - article 
stored, sold or distributed, an ingre- 
dient of the offence. . Unless the case 
falls within sub-s. . (2) of Section 19, 
if sale, storage or distribution is esta- 
blished, intention to sell articles or 
knowledge that the articles are adul- 
terated, misbranded, or prohibited need 
not be proved by the prosecutor to 
bring home the charge. Sub-sec. (1) 
of Section 19 provides that it is no 
defence in a charge for an offence per- 
taining to the sale of any adulterated 
or misbranded articles of food to 
allege merely that the vendor was ig- 
norant of the nature, substance or 
quality of the food sold by him, or that 
the purchaser having purchased any 
article for analysis was not prejudic- 
ed by the sale. By that clause a bare 
plea of ignorance by a trader about 
the nature, substance or quality of the 
food solid by him is not a defence in 
a prosecution for the offence pertain- 
ing to the sale of any adulterated food, 
nor that the article was purchased for 
analysis. 


6. But in considering whether 
creation of absolute liability amounts 
to imposing unreasonable restrictions, 
the Court has to strike a balance be- 
tween the individual right and public 
weal. The Courts will not strike 
down.an Act as imposing unreasonable 
restrictions merely because it creates 
an absolute liability for infringement 
of the law which involves grave 
danger to public health. The Courts 
will undoubtedly consider whether 
without imposing absolute liability the 
object of the statute could be reason- 
ably secured. For that purpose the 
Court will consider the object of the 
Act, apprehended danger to the public 


interest, arising out of the acti- 
vity if not controlled and the 
achieving the in- 


possibility of 
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tended results by less stringent 
provisions. The nature of the trade in 
foodstuffs, the. channels of supply. and 
the movement of goods from trader.to 
trader and fertile sources of adultera- 
tion and misbranding make 


cases to establish affirmatively . that 
storage or sale of adulterated or mis- 
branded foodstuffs was with a guilty 
- mind.. Provisions in the statute book 
creating absolute liability for ‘sale of 
adulterated food are fairly, common. 


Section 3 (1)- of the English “Food and - 


Drugs Act”; 1938,- imposes - absolute 
duty on a dealer in foodstuffs regard- 
less of negligence: Lindley : v. George 
W. Horner and Co: Ltd., 1950-1 All 
ER 234 and Lamb v. Sunderland and 
District Creamery Ltd; 1951-1 All 
ER 923.. The same provision is repeat- 
ed in Section 2 of the “Food and Drugs 
Act”, 1955.’ In Halsbury’s 


Art. 508, it is stated: 


“A statutory crime may or may 
not contain an express definition of 
the necessary state ‘of mind. A. sta- 
tute. may require a specific intention, 
malice, knowledge, wilfulness, or reck- 
lessness. On the other hand, it may 
be silent as to any requirement of 
mens rea, and in such a case in order 
to determine whether or not mens rea 
is an essential element of the offence, 
it is necessary to look at the objects 
and terms of the statute. In some 
eases, the courts have concluded that 


despite the absence of express langu-- 


age the intention of the legislature 
was that mens rea was a necessary in- 
gredient of the offence. In others, the 
statute has been interpreted as creat- 
ing a strict liability irrespective - of 
mens rea. Instances of this strict lia- 
bility have arisen on the legislation 
concerning food and - drugs, liquor 
licensing, and many other matters.” 


In Mousell Brothers v. London and 
North Western Rail Co., (1917) 2 KB 
836 at p. 845, Atkin, J., observed: 
PRE yet the legislature may pro- 
ibit an act or enforce a duty in such 
words as to make the prohibitions of 
the duty absolute: * .* * To as- 
certain whether a‘ particular Act. of 
Parliament has that effect or not, re- 
gard must be had to the object of the 
statute, the words.used, the nature of 
the duty laid down, the person on whom 
it is imposed, the person by whom it 
would in. ordinary eireutistances: be 
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it extre- 
mely difficult in a large -majority of ° 


laws of. 
England, Vol. 10 (3rd Edn.) at p. ae 


‘solute offence, 
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performed, and the person upon 
whom the penalty is imposed,” 

In 1952-1- All ER: 380, the Court 
of Appeal: held that Regulation 26 (1) 
of the Mill and Dairies Regulation, 


- 1949, requiring a distributor to ensure 


that every vessel used as a container 
for milk shall be in a state of, thorough 
cleanliness, imposed. an absolute lia- 
bility, - > 


7. © It is true that for the pro- 
tection of the liberty of the citizen, in 
the definition of offences blameworthy 
mental condition is ordinarily ‘an in- 
gredient either by express enactment 
or clear ‘implication; but in Acts enact- 


-ed to deal with .a: grave social evil, or 


for ensuring public welfare, especial- 
ly in offénces ‘against public health, 
e.g. statutes regulating storage or sale 
of articles of food and drink, sale of 
drugs, sale ‘of controlled or scare com~ 
modities, it is often found necessary in 


. the larger public interest to provide 


for imposition of liability without 
proof of a guilty mind. 


8. If from the scheme of the 


‘Act it appears that compliance with 


the regulatory provisions will be pro- 
moted by imposing an absolute liabi- 
lity, and that it cannot otherwise be 
reasonably ensured, the Court, will be 
justified. in holding that the restriction 
on the right of the trader is in the in- 
terest of the general public. Adultera- 
tion and misbranding of foodstuffs is 
a rampant evil and a statute calculat-. 
ed to control that evil is indisputably 
in the interest of the general public. 
The statute imposing restrictions upon 
traders will not be deemed unreason- 
able merely because it makes a de- 
parture from the normal structure of 
statutes enunciating offences and pres- 
cribing punishments. By sub-s. (2) of 
Section 19, even in respect of the ab- 
the Parliament has 
enacted, that on proof of certain facts, 
criminal : liability will. be excluded. 
Thereby a vendor is not deemed to 
have. committed an offence pertaining 
to the sale of any adulterated or mis- 

branded article of food if he proves 
that hé purchased the articles of food 
from a-duly licensed manufacturer, 
distributor or dealer in a case where 
a licence is prescribed for the sale 
thereof, and in any other case from 
any manufacturer, distributor or deaf- 
er with a written .warranty in the 
prescribed form, provided the. article 
of food while in his’ possession wag 
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properly stored and that he sold it in 
the same state as he purchased it. The 
argument of counsel for the peti- 
tioners that the provision that a retail 
seller who opens. a container of a 
branded article of food loses even the 
limited protection under Sec. 19 (2) is 
without substance. Clause (b). of sub- 
s. (2) of S. 19 does not provide, nor: does 
it imply, that if the. container of 
a branded article is opened, the article 
of food ceases to be in the same state 
in which the vendor purchased it. If 
the article of food is sold in the same 
condition in which it was purchased 
from a licensed manufacturer or dealer, 
or was purchased with a warranty, the 
vendor will not lose: the protection of 
sub-section (2) of S. 19 merely be 
cause he opened the container. If the 
vendor has obtained the article from a 
licensed manufacturer, distributor or 
dealer, or from a manufacturer, distri- 
butor or dealer. with a warranty, he 
is protected provided he has properly 
stored the article and sells in the 
same state as he purchased the article, 
even if it turns out that the article 
was adulterated or misbranded. The 
Act does not dispense with proof that 
the article: of food is adulterated, 
misbranded or that its sale is prohibit- 
ed. It enacts that a vendor selling arti- 
cles of food adulterated or misbranded 
cannot plead merely that he was ig- 
norant of the nature, substance or 
quality of the goods. A statute enact- 
ded by the Parliament in the interest of 
public health (which is generally 
made in similar statutes elsewhere) 
imposing liability for an offence with- 
out proof ofa guilty mind does not per 
se impose restrictions on the freedom 
to carry on trade which are unreason- 
able. 


9. It is true that stringent 
penalties are provided under Sec. 16 
(1) (a). A vendor of adulterated, mis- 
branded or prohibited articles of food 
is punishable with imprisonment for a 
term which shall not, in the absence 
of adequate and special reasons, be 
less than six months, and which may 
extend to six years, and with fine 
which shall not be less than one 
thousand rupees. But for the protec- 
tion of the public by ensuring the 
purity of articles of food: supplied to 
the people and preventing malpractices 
by the traders in articles of food, 
severity of the penalties is not so 
disproportionate to the gravity of the 
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offence that it may be- deemed un- 


' reasonable. 


10. We are again unable to ac- 
cept the argument that under the Act 
even when an article is purchased 


. not as an article. of food, but for. use 


otherwise, the vendor will be deemed 
guilty if the article does not conform 
to the prescribed standards, or is as an 
article of food adulterated or mis- 
branded. Counsel said ` that coconut’ 
oil is used in the State of Kerala.as a 
cooking medium,. and ‘sale of adul- 
terated coconut oil may in Kerala be 
an offence under Section 16, but in 
other parts of the country where co- 
conut oil is not used as a cooking me- 
dium and is used as a component of 
hair oil or for other purposes, it 
amounts to imposing an unréasonable 
restriction to penalise the vendor who 
sells coconut oil knowing that the pur- 


_chaser is not buying it as a cooking 


medium. But there are no articles 
which are used.as food only in one 
part, and are not at all used as food 
in another part of the country. Even 
coconut oil is used as a cooking me- 
dium by certain sections of the people 
in parts of India other than Kerala. 
In any event it is always open 
to a person selling an article capable 
of being used as an article of food as 
well as for other purpose to inform 
the purchaser by clear notice that the 
article sold or supplied is not intended 
fo be used as an article of food. What 
is penalised by Section 16 (1) is im- 
portation, manufacture for sale, or 
storage, sale or distribution of s 
article of food. If what is imported 
or stored, sold or distributed is not an 
article of food, evidently Section 16 
can a no application. 


1. The various items in the 
Scheide setting out standards of 
quality use technical expressions with 
which an ordinary retail dealer may 
not be familiar, and also set out per- 
centages of components which the 
dealer with the means at his com- 
mand cannot verify. But by Sec. 3, 
the Central Government has to set up 
the Central Committee. for Food 
Standards to advise the Central and 
the State Governments on matters 
arising out of the administration of 
the Act. The Committee consists of 
experts and representatives of the Cen- 
tral Government and of the State Gov- 
ernments; the. Director General. of 
Health Services is its ` Chairman. 


> 
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Under Section 23 (1) (b) the Central 
Government makes. rules prescribing 
the standards of quality and the limits 
of variability permissible in any arti- 
cle of food. The rules are made after 
consultation with the Committee for 
Food Standards. The standards set 
out in the Appendix to the Rules 
are prescribed after consultation with 
the Committee for Standards: It 
has not been even urged that 
the standards have been fixéd arbi- 
trarily: Apart from a general argu- 
ment that small retail dealers may 
not be in a position to ascertain whe- 
ther goods purchased by them or in 
their possession are according to the 
. istandards, no specific argument was 
advanced that the standards are not 
normal, or ‘that the variations in 


quality during the course of storage: 


are unreasonably restricted. 

12. This Court in State of 
Uttar Pradesh v. Kartar Singh, (1964) 
6 SCR 679 = (AIR 1964 SC 1135) in 
which in dealing with an argument of 
invalidity of the rule setting out stan- 
dards under the Prevention of Food 
Adulteration Act observed: 

“The standards themselves, it 
would be noticed, have been prescrib- 
ed by the Central Government on the 
advice of a Committee which included 
in its composition persons consider- 
ed experts in the field of food 
technology and food analysis. In 
the circumstances, if the rule has to 
be struck down as imposing unreason- 
able or discriminatory standards it 
could not be done merely on any apri- 
ori reasoning but only as a result of 
materials placed before the Court py 
way of scientific analysis. * * 
That where a party seeks to impeach 


the validity of a rule made by a com-. 


petent authority * * * the burden 
is on him to plead anc prove the infir- 
mity is too well established to need 
elaboration. If, therefore, the respon- 
dent desired to challenge the validity 
of the rule on the ground either of its 
unreasonableness or its discriminatory 
nature, he. had to lay a foundation for 
it by setting out the facts necessary to 
sustain such a plea and adduce cogent 
and convincing evidence to make out 
his case, for there is a presumption 
that every factor which is relevant or 
material has been taken into account 
in formulating the classification of the 
zones and the prescription of the mini- 
mum standards to each zone, and 
where we have a rule framed with 


A. P. G. & S. M. Assen. v. Union of India 


[Prs. 11-14} S. C. 2351 


. the assistance of a Committee contain- 


ing experts such as the one constitut- 
ed under Section 3 of the Act, that 
presumption is strong, if not over- 
whelming.” 


` 43. - In the petitions a plea was 
raised that by the Act and the Rules, 
the guarantee of Article 14 . was in- 
fringed, but no argument was present- 
ed before us independently of the 
argument relating to infringement of 
the guarantee under Article 19 (1) (g) 
in support of the contention that the 
Act infringed the guarantee of equa- 
lity before the law or equal protection 
of the laws. The Act deals with the 
regulation of a class of traders, and in 
view of the widespread malpractices, 
and the practical difficulties of control- 


‘ling those malpractices, stringent pro- 


visions have been made by the Act. 
The classification is founded on an in- 
telligible differentia and the differentia 
has a rational relation to the object 
sought to be achieved. The provisions 
ofthe Act again do not invest arbitrary 
authority upon those who are to, ad- 
minister the Act,-nor can it be said 
oe the standards prescribed are arbi- 
rary. 


14, The Act does not infringe 
the guarantee of Art. 20 (3) of the 
Constitution. By that clause no per- 
son accused of any offence’ shall be 
compelled to be a witness against him- 
self. But by enacting that a plea by 
the vendor in a prosecution for an 
offence pertaining to sale of adulterat- 
ed or misbranded article of food, that 
he was ignorant of the nature, subst- 


‘ance or quality will not be a defence, 
. the guarantee under Article 20 (3) is 


not infringed. The vendor when charg- 
ed with an offence is’ not thereby 
compelled to be a witness against him- 
self. Nor can it be said that by mak- 
ing the report of the Director of Cen- 
tral Food Laboratory conclusive evi- 
dence of the facts stated therein, any 
such infringement is intended. The 
provision has been made with a view 
to secure formal evidence of facts 
without requiring the Director to re- 
main present and in the interest of 
effective administration of the Act, the 
certificate signed by the Director of 
the Central Food Laboratory is made 
final and conclusive evidence of the 
facts stated therein. The Director is a 
highly placed official, an expert in de- 
termining the nature, substance and 
quality of food, and is wholly, dis- 
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- interested in the result of any case com- 
ing before the Courts. It is difficult 
to appreciate how conclusiveness attri- 
buted to the certificate of the Direc- 
{tor compels the vendor charged with 
an offence under the Act to be a wit- 
ess against himself. : 

15.. The petitions fail and are 
lite with costs. One hearing 
fee. 
Petitions dismissed. 
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A. N. GROVER, JJ. 


Perumal Nadar (dead) by Legal 
Representative, Appellant -v. Ponnu- 
swami Nadar (minor), Respondent. 


Civil Appeal No. 354 of 1967, D/- 
17-3-1970. 

(A) Hindu Law — Conversion to 
Hinduism — Evidence of — Bona fide 
intention to be converted accompanied 
by conduct unequivocally expressing 
that intention is sufitcient. 

A person may be a Hindu by 
birth or by conversion. A mere theo- 
retical allegiance to the Hindu faith by 
a person born in another faith does 
not convert him into a. Hindu, hor. is 
a bare declaration that he is a Hindu 
sufficient to convert him to Hinduism. 
. But a bona fide intention to be con- 
verted to the Hindu faith, accompani- 
ed by conduct unequivocally express- 
ing that intention - may be sufficient 
evidence of conversion. No formal 
ceremony of purification or expiation 


is necessary to effectuate conversion. - 


ILR (1966) 2 Mad 373, Affirmed. 
(Para 6) 
(B) Evidence Act (1872), S. 112 — 
Presumption of legitimacy under — 
Child born during ‘subsistence of valid 
marriage — Husband and wife living 
apart in the same village long before 
birth of that child — Unless husband 
is able to establish absence of access, 
presumption raised under the Section 
will not be displaced — ILR (1966) 2 
Mad 373, Affirmed. ATR 1954 SC 176 
& AIR 1967 SC 569, Rel. on. 
(Para 12) 
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(1967) AIR 1967 SC 569 (V 54) 
= (1967) 1 SCR 353, Ammatha- 
yee v. Kumaresain 14 
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Perumal v. Ponnuswami (Shah J.) 


A.L R. 


(1954) AIR 1954 SC 176 (V 41) 
= 1954 SCR . 424, Chilukuri 
* Venkaleswarlu v.  Chilukuri 
= ‘Venkateracysne . 13 
(1940) AIR 1940 Mad 313 (V 27) 
= TLR (1940) Mad 653, Goona 
Durgaprasada Rao v. Goona 
Sudarsanaswami 8 
(1934) AIR 1934 PC 49 (v 21) 
= ILR 12 Rang 243, Karapaya 
v. Mayandi . 13 
(1910) ILR 33 Mad 342 = (1916) 
20 Mad LJ 49, Muthusami 
Mudaliar v. Masilamani alias 
Subramania Mudaliar 7 
Mr. S. V. Gupte, Senior Advocate, 
(M/s.-R. Thiagarajan and Janendra 
Lal, Advocates, and Mr. B. R. Agar- . 
wala,. Advocate of M/s, Gagrat and 
Co. with him), for Appellant: Mr. N. 


‘H. Hingorani and Mrs. K. Hingorani 


Advocates, for Respondent. 
The following Judgment 
Court was delivered by 


SHAH, J. :— Perumal Nadar mar- 
ried Annapazham (daughter of Kailasa 
Nadar — an Indian Christian) on . 
November 29, 1950, at Kannimadam 
in the State of Travancore-Cochin ac- 
cording to Hindu rites. Annapazham 
gave birth to two children — the first 
on September 14, 1951 and the other 
on March 5, 1958. The elder child 
died shortly after its birth. The 
younger named Ponnuswami acting 
through his mother Annapazham as 
his guardian filed an action in the 
Court of the Subordinate Judge, Tiru- 
nelveli, for separate possession ofa 
half share in the properties” of the 
joint family held by his father Peru- 
mal. The suit was defended by Peru- 
mal contending that he had not marri- 
ed Annapazham as claimed by her; 


of the 


‘that if it be proved thet marriage cere- 


mony had been performed, it was in- 
valid, and in any event Ponnuswami 
was an illegitimate child and could not 
claim a share in his estate. The Trial 
Court rejected the defence, and de- 
ereed the suit. Perumal appealed to 
the High Court of Madras, but with- 
out success. With certificate under 
Article 133 (1) (c) of the Constitution, 
this appeal is preferred. 


2. Three contentions are urged 
in support of this appeal: (1) that 
Annapazham was an Indian Christian 
and a marriage between a Hindu and 
an Indian Christian is regarded by the 
Courts in India as void; (2) that the 
marriage was invalid because it was 


1971 


prohibited by. the Madras Act 6 >f 
1949; (3} that Annapazham and Peru- 
mal were living apart for a long time 
before the birth of Ponnuswami: aad 
on that account Ponnuswami could not 


be regarded as a lenient child of. 


Perumal. 

3. PARE E was born of 
Christian parents and she followed 
the Christian faith. She . married. 


Perumal when she was about 19 years 
of age. It is not now in dispute. that 
on. November 19, 1950 she went 
through. the ceremony of marriage and 
lived with Perumal as his.. wife br 
several years . thereafter. The child- 
ren born to Annapazham in Septem- 
ber 1951 and. March 1958 were enter- 
ed in the Register of Births as Hindus. 
On the occasion: of the marriage, prirt- 


ed invitations were sent to-the rela- 


tives of Perumal and‘ of Annapazhem 
and an agreement was ‘executed by 
Perumal and - rAmaparnan reciting 
that: 
“Individual: Na. 1 Perumal) 
among us has married Individval 
No. 2 (Annapazham) as settled by oar 
parents and also with our full consent. 
As our relatives are of the opinion 
that our marriage should be register- 
ed, this agreement has been registered 
in accordance’ therewith. We 
executed this ‘agreement by consert- 
ing that both of us shall lead a family. 
life as husband and wife from this day 
onwards, that we shall not part earth 
other both in prosperity and adversity 
and that we shall have mutual rigkts 
in respect of the properties - belonging 
to us, under. the Hindu - Mitakshara 
Law.” 
The marriage ceremony was perform- 
ed according to Hindu rites and ers- 
toms; a bridal platform was construcet- 
ed and’ Perumal tied the sacred thali 
which it is- customary for a Hindu 
‘husband to tie in acknowledgment of 
the marriage. 


4 The High Court on a consi- 


deration of the evidence recorded tae 
following finding: 

“Oral evidence was 
prove that the marriage was celebret- 
ed according to-Hindu rites and Sams- 
karas. Invitations were issued at tne 
‘time of the marriage and usual cts- 
tomary tying of thali was observed. 


After the marriage she -ceased to 
attend the. Church, abandoned ‘tie 
Christian faith and followed tae 


Hindu customs and manner prevailing 
1971 S.C./148 XI G—13 


Perumal v. Ponnuswemi (Shah J.) 


haye. 


. But a bona fide intention 
_verted:to the Hindu faith, .accompani- 


seduced E 
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among the Hindu Nadar community of 
Travancore.” 

Perumal. who had previously een 
married to one Seethalakshmi agreed 
to and did go through the . marriage 
ceremony. It is. in. evidence that 
marriages between Hindu -males be- 
longing to the Nadar: community and 
Christian: females are common and 
the wife after the marriage is accept- 


ed as a member of the Hindu Nadar 


community. 


-.5.  -Mr. Gupte on behalf of 
Perumal contends that: a valid marri- 
age may take place between two Hindus 
only and not between a Hindu and a 
non-Hindu and in the absence of any 
evidence to show that Annapazham 
was converted to Hinduism before she 
married Perumal,- the marriage, even 
if- performed according to the Hindu 
rites and ceremonies, is.. not valid in 
law. . Counsel also contended that the 
evidence that Annapazham lived after 
the marriage as a Hindu will not vali- 
date the marriage. 


6. It isnot necessary to decide in 
this case whether marriage between a 
Hindu: male and an “Indian Christian 
female may be regarded as valid for, in 
our judgment, the finding of the Courts: 
below that Annapazham was convert- 
ed to Hinduism before her marriage 
with Perumal is amply supported by 
evidence. A person may be a Hindu 
by birth or by conversion. A mere 
theoretical allegiance to the Hindu 
faith by a person born in another faith 
does not convert him into a Hindu, nor 
is a bare declaration that. he is a Hindu 
sufficient to convert him to Hinduism. 
to be con- 


ed by conduct unequivocally . express- 
ing that intention may. be sufficient 
evidence of conversion. Wo formal 
ceremony of purification or-expiation 


is necessary to effectuate conversion. 


T In Muthusami Mudaliar v. 
Masilamani alias Subrfamania Mudaliar, 
(1910) ILR 33 Mad 342. the validity 
of a marriage according to Hindu 
rites between a Hindu - and a Chris- 


. tian. woman fell to’ be determin- 


ed. It .was held that the marriage 
contracted according to Hindu rites by 
a Hindu with a Christian woman, who 
before marriage is converted to 
Hinduism, is valid, though the marriage 


. was. not in strict accordance with the 


Hindu system of law. Such a marri- 
age is still common among and recog- 
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nised as valid by the custom of the 
‘caste to which the man belongs. 


8. In Goona Durgaprasada Rao 
v. Goona Sudarasanaswami, 
(1940) Mad 653 = (AIR 1940 Mad 
513), Mockett, J. observed that no 
gesture or declaration may change a 
man’s religion, but when on the facts 
it appears that a man did change his 
religion and was accepted by his co- 
religionists as having changed his reli- 
gion and lived and died in that reli- 
gion, absence of some formality can- 
not negative what is. an actual fact. 
Krishnaswamji Ayyangar, J., observed 
that a Hindu who had converted him- 
self to the Christian faith returned to 
Hinduism and contracted a second 
marriage during the lifetime of his 
first wife and remained and died a 
Hindu having been accepted as such 
by the community and co-religionists 
without demur. Absence of evidence 
of rituals relating to conversion can- 
not justify the Court in treating him 
as having remained a Christian. - 


9. The evidence clearly esta- 
blishes that the parents of Annapaz- 
ham arranged the marriage. The 
marriage was performed according to 
Hindu rites and ceremonies in the pre- 
sence of relatives who were invited to 
attend: customary ceremonies peculiar 
to a marriage between Hindus were 
performed: no objection was raised to 
the marriage and after the marriage 
Annapazham was accepted by the local 
Hindu Nadar community as belong- 
ing to the Hindu faith, and the plain- 
tiff was also treated as a Hindu. On 
the evidence there can be no doubt 
that Annapazham bona fide intended 
to contract - marriage with Perumal. 
Absence of specific expiatory or puri- 
ficatory ceremonies will not, in our 
judgment, be sufficient to hold that 
she was not converted to Hinduism 
before the marriage ceremony was 
performed. The fact that Perumal 
chose to go through the marriage cere- 
mony according to Hindu rites with 
Annapazham in the presence of a large 
number of persons clearly indicates 
that he accepted that Annapazham 
was converted to Hinduism before the 
marriage ceremony was performed. 


10. The second contention has 
little substance. The Madras Hindu 
(Bigamy Prevention and Divorce) - 


Act 6 of 1949 provided by Ss. 3 & 4 
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Section 3 — “This Act applies to 
Hindus domiciled in the State of 
Madras. 


Explanation — This Act shall 
also apply if either of the parties to 
the marriage was a Hindu domiciled 
in the State of Madras.” 


Section 4 (1) — “Notwithstanding 
any rule of law, custom or usage to 
the contrary, any marriage solemnized 
after the commencement of this Act 
between a man and a woman either 
of whom has a spouse living at the 
time of such solemnization shall be 
void. whether the marriage is solem- 
nized within or outside the State of 
Madras: 


Provided x X di 


11. Mr. Guote contended that 
Perumal was domiciled in-the village 
of Kannamkulam, Taluka Nanguneri, 
District Tirunelveli in the State of 
Madras and on that account governed 
by Madras Act.6 of 1949, and since 
Perumal ‘thad been previously married 
to Seethalakshmi who was alive, his 
marriage with Annapazham was in- 
valid The Courts below have held 
that Perumal had married Seethalak- 
shmi hefore he married Annapazham, 
and that Seethalakshmi was alive at 
the date of Perumal’s marriage with 
Annapazham. But no contention was 
raised in the written statement filed 
by Perumal that he was domiciled in 


the State of Madras. The marriage 
with Annapazham took place in 
Kannimadam which is admittedly 


within the territory of the State of 
Travancore-Cochin and after the 
marriege Perumal and Annapazham 
lived at Kannimadam. M. Thangiah 
Nadar P. W. 2, and Kailasa Nadar 
P. W. 4 have deposed that the fami- 
lies of Annapazham and Perumal were 
the subjects of the Travancore Maha- 
raja and: that evidence was not chal- 
enged. Perumal and Annapazham 
were married according to the cere- 
monies which make a valid marriage: 
they had lived as husband and wife 
and if it was the case of Perumal that 
the marriage was, by reason of the 
prohibition contained in Madras Act 
6 of 1949, invalid, it was for him to 
set up and to establish that plea by 
evidence. It is true that an attempt 
was made after plaintiff closed her 
case to suggest to witnesses examined 
that Perumal was a resident of Kan- 
namkulam and that he occasionally 
visited Kannimadam where he had a 
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held that Perumal was not domicilad 
in the State of Madras. It cannot 3e 
held in the absence of a specific plsa 
and issue raised to that end that 
Perumal was domiciled in the State of 
Madras and was on that account gow- 
erned by the provisions of the Madras 
Hindu (Bigamy Prevention and Di- 
vorce) Act 6 of 1949. We agree with 
the High Court that it is not proved 
that Perumal was domiciled in tne 
State of Madras at the date of his 
marriage with Annapazham. 


12. Nor can we accept the con- 
tention that the plaintiff, Ponnuswami 
is an illegitimate child. Ifit be accept- 
ed that there was a valid marriage ke- 
tween Perumal and Annapazham and 
during the subsistence of the marzi- 
age the plaintiff was born, a conclu- 
sive presumption arises that he was 
the son of Perumal, unless it be esa- 
blished that at the time when tae 
plaintiff was conceived, Perumal had 
no access to Annapazhem. There is 
evidence on the record that there were 
in 1957 some disputes between Anra- 
pazham and Perumal. 
had lodged a complaint before tre 
Magistrate’s Court that Perumal had 
contracted marriage with one Bheg- 
vathi. That complaint was dismissed 
and the order was confirmed by the 
High Court of Madras. Because of 
this complaint, the relations between 


the parties were strained and thy’ 


were living apart. But it is still com- 
mon ground that Perumal and Anra- 
pazham were living in the same 
village, and unless Perumal was able 
to -establish absence cf access, the 
presumption raised by Section 112 of 
the Indian Evidence Act will not be 
displaced. 

13. In Chilukuri Venkate- 
swarlu v. Chilukuri Venkatanarayana, 
1954 SCR 424 = (AIR 1954 SC 176) in 
a suit filed by a Hindu son against his 
father for partition it was contended 
that the plaintiff was not the legiti- 
mate child of the defendant. The če- 


fendant relied upon certain documents ` 


by which he had agreed to pay main- 
tenance to the plaintiffs mother, aad 
upon a deed gifting a house to ker 
and assertions made in a pe- 
vious suit that he had no inter- 
course with her after he married a 


Annapazhem 


1934 PC 49), that “non access could be 
established not merely by positive or 
direct evidence; it can be proved un- 


-doubtedly like any other physical fact- 


by evidence, either direct or circum- 
stantial, which is relevant to the issue 
under the provisions of the Indian 
Evidence Act, though as the presump- 
tion of legitimacy is highly favoured 
by law it is necessary that proof of 
non-access must be clear and satis- 
factory”, and since on the basis of 
that proof there was evidence on the 
record that the plaintiff's mother lived 
in the house gifted to her by her 
husband and there was no impossibi- 
lity of cohabitation between the par- 
ties, there was no acceptable evidence 
of non-access. 


14, In Ammathayee v. Kum- 
aresain, (1967) 1 SCR 353 = (AIR 
1967 SC 569) this Court held that the 
conclusive presumption under Sec. 112 
of the Indian Evidence Act can only 
be displaced if it is shown that the 
parties to- the marriage had no access 
at any time when the child could have 
been begotten. 

15. . There is a concurrent 
finding of the Trial Court and the 
High Court that there is no evidence 
to establish that Perumal living in the 
same village as Annapazham had no 
access to Annapazham during the time 
when the plaintiff could have been 
begotten. 

16. The appeal fails and is dis- 
missed with costs. 

Appeal dismissed. 
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Mathura Prasad Sarjoo Jaiswal. 
and others, Appellants v. Dossibai N. 
B. Jeejeebhoy, Respondent. 
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2356 S.C.  [Pr. Ri Mathura Prasad v. Dossibai (Shah J.) ALR 
- Civil P. C. (1908), S. 11 — Res (1901) ILR 23 All 5 = 1900 All 
judicata — Question relating to juris- WN 173, Chandi Prasad v. 


diction of Court-— Question cannot 
be deemed to have been finally deter- 
mined by erroneous decision of Court 
— Such sil cannet operate as res 
judicata ` subsequent proceedings. 
Civil Revn. Applins. Nos. 1428, 1427, 
1430 and 1676 of 1961, D/- 10- 3-1965 
(Bom), Reversed. 

A question relating to jurisdiction 
of a Court cannot be deemed to have 
been finally determined by an errone- 
ous decision of that Court. If by an 
erroneous interpretation of the sta- 
tute the Court holds that it has no 
jurisdiction, the question would not 
operate as res judicata. Similarly by 
an erroneous decision if the Court 
assumes jurisdiction which it does not 
possess under the statute, the ques- 
tion cannot operate as res judicata be- 
tween the same parties, whether the 
cause of action in the subsequent liti- 
gation is the same or otherwise, be~ 
cause, if those decisions are considered 
as conclusive, it will assume the status 
of a special rule of law applicable 
to the parties relating to the jurisdic- 
tion of the Court in derogation of the 
rule declared by the legislature. Case 
law discussed, (Paras 9, 11) 


Cases Referred: Chronological Paras 


(1966) AIR 1966 SC 1939 (V 53) 
= (1962) 3 SCR 928, Mrs. Dossi- 
bai N. B. Jeejeebhoy v. Khem- 
chand Gorumal 2, 11 

(1957) AIR 1957 Bom 94 (V 44) 
= ILR (1956) Bom 827, 
Vinayak Gopal Limaye v. 
Laxman Kashinath Atha- 
vale 1, 2 

(1955) Civil Revn. 
233 to 242 of 1955, D/- 28- 
9-1955, Mrs. Dossibai N. B. 
Jeejeebhoy v. Hingoo Manohar 


Missar 

(1946) AIR 1946 Lah 419 (V 33) 
= 48 Pun LR 205, Kanta Devi 
'v. Kalawati 

(1936) AIR 1936 PC 46 (V 23) 
= 63 Ind App 53, Bindesh- 
wari Charan Singh v. Bagesh- 
wari Charan Singh 

(1928) AIR 1928 Cal 777 (V 15) 
= ILR 56 Cal 723 (FB), 
Tarini Charan Bhattacharjee 
v. Kedar Nath Haldar 6, 7, 9 

(1926) 1926 AC 94 = 95 LJPC 
33, Broken Hill Proprietary 
Co, Ltd. v. Municipal Coun- 
cil of Broken Hill . 8 


Appln. Nos. 


Maharaja Mahendra Mahen- 
dra Singh 

(1898) ILR 22 Bom 669, Chaman- 
lal v. Bapubhai 

(1863) ILR 5 Mad 304, Partha- 
sardi v. Chinnakrishna 


Mr. M. C. Chagla, Sr. Advocate 
(M/s. J. L. Hathi, K. L. Hathi, and 
K. N. Bhat, Advocates, with rE for 
Appellants (In all Appeals); M/s. R. 
P. Bhat and Janendra Lal, Advocates 
and M/s. R. A. Gagrat and B. R. Agar- 
wala, Advocates of M/s. Gagrat ‘and 
Co., for Respondent (In all Appeals). 


The following Judgment of the 
Court was delivered by 


SHAH, J.:— Under an indenture 
dated August 2, 1950, Dossibai — res- 


pondent in this appeal — granted a 
lease of 555 sa. yards in village 
Pahadi, Taluka Borivli to Mathura 


Prasad — appellant herein — for con- 
structing buildings for residential or 
business purposes. ‘The appellant con- 
structed buildings on the land. He then 
submitted an application in the Court 
of the Civil Judge, Junior Division, 
Borivli, District Thana, that the stand- 
ard rent of the land be determined 
under Sec. 11 of the Bombay Rents, 
Hotel and Lodging House Rates Con- 
trol Act, 1947. The Civil Judge reject- 
ed the application holding that the pro- 
visions of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 
1947, did not apply to open land let 
for constructing buildings for resi- 
dence, education, business, trade or 
storage. This order was confirmed on 
September 28, 1955, by a single Judge 
of the Bombay High Court in a group 
of revision applications: Mrs. Dossibai 
N. B. Jeejeebhoy v. Hingoo Manohar 
Missar Nos. 233 to 242 of 1955 (Bom). 
But in Vinayak Gopal Limaye v. Lax- 
man Kashinath Athavale, ILR (1956) 
Bom 827 = (AIR 1957 Bom 94) the 
High Court of Bombay held that the 
question whether S. 6 (1) of the Act 
applies to any particular lease must be 
determined on its terms and a building 
lease in respect of an open plot is not 
excluded from S. 6 (1) of the Act sole- 
ly because open land may be used for 
residence or educational purposes only 
after a structure is built thereon. Re- 
lying upon this judgment, the appel- 
lant filed a fresh petition in the Court 
of the Small Causes, Bombay, for an 
order determining the standard renf 
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` of the premises. The. application was 
filed in the Court of Small Causes 
because the area in: which the land 
was situated had since: been included 
within the limits of the Greater Bom- 
bay area. The Trial. Judge - rejected 
the application holding that: the ques- 
tion whether-to an open piece of land 
let for the purpose of . constructing 
buildings for residence, -educaticn, 
_business or trade Section 6 (1) of the 
Act applied was res judicata since it 
had been finally decided by the Hizh 


Court ‘between the same parties in res-. 


pect of the same land in the earlter 
proceeding for fixation of standard 
rent. The order was confirmed by a 
Bench of the Court of Small Causes 
and by the High Court of Bombay. 
With special leave,. the appellant kas 
appealed to this Court. 


2. The view expressed by the 

High Court of Bombay in Civil Revi- 
sion Application No.-233 of 1955 D/- 
28-9-1955 (Bom) was overruled: by tais 
Court in Mrs, Dossibai N. B. Jeejee- 
bhoy v. Khemchand ` Gorumal, MER 
3 SCR 928 = (AIR 1966 SC 1939). 
_ the latter case the Court affirmed the 
view expressed by the Bombay High 
Court in Vinayak Gopal Limaye’s 
case, ILR (1956) Bom 827 = (AIR 
1957 Rien 94), > 


` But all the Courts have held 
that “ae earlier decision of the High 
Court of Bombay, between the same 
‘parties -and relating to the same lend 
is res judicata. Sec. 11 of the Code 
of Civil Procedure which enacts ~he 
general rule of res judicata; insofar as 
it is relevant, provides: 
. "No Court shall try any "suit or 
issue in which the matter directly end 
substantially in issue has been direct- 
ly: and substantially in issue in-a for- 
mer suit between the same parties, or 
between parties under whom they or 
any of them ‘claim litigating under zhe 


same title, in a Court competent to iry 


such subsequent suit or- the suit in 
which such issue has been subsequent- 
Iy raised, and has been heard end 
finally decided by-such Court.” 


The Civil Judge, Junior Division, Bori- 
vli, was competent to.try the appliza- 
tion for determination of standard 
rent, and he held that Section 6 (1) of 
the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947, did aot 
apply to open land let ‘for construc- 
tion of residential and od pre- 
mises; - 


. Mathura Prasad v. Dosibai (Shah J.) 


[Prs. 1-5] S. C. 2357 


4.: The rule of res judicata ap- 
plies if “the matter directly and sub- 
stantially in issue” in a suit or- pro- 
ceeding was directly and substantially 
in issue in the previous suit between 
the same parties and had :been heard 
and finally decided by a competent 
Court. The Civil Judge, Junior Divi- 
sion, Borivli, decided -the application 
between the parties to the present pro- 


: ceeding: for determination of standard 


rent in respect of . the same piece of 
land let for construction of buildings 
for residential or business purposes. 
The High Court has held that a deci- 
sion of a competent Court may operate 
as res judicata in respect of not only 
an issue of fact, but mixed issues of 
law and fact, arid even abstract ques- 
tions of law.’ It was also assumed by 
the. High Court that a decision relating 


to the jurisdiction of the Court to en- 


tertain or not to entertain’ a proceed- 
ing is binding and conclusive between 
those parties in‘ respect. of the same 
question in a later ‘proceeding, 

But the.doctrine of res judi- 
cata belongs to the domain. of proce- 
dure, it cannot be exalted tothe status 
of a legislative. direction between 
the parties so.as to determine the 
question relating to the interpretation 
of enactment affecting: the jurisdiction 
of a Court finally between them, even 
though. no question of fact or mixed 

question of law and fact and relating 
to the right in dispute between the 
parties has been determined thereby. 
A decision of a competent Court on a 
matter in issue may be res judicata 
in another’ proceeding between the- 
same parties: the “matter in issue” 
may be an issue of fact, an issue of 
law, or one of mixed law and fact. An 
issue of fact or an issue of mixed law 
and fact decided by a competent court 
is finally determined between the, 
parties . and cannot ' be Te- 
opened ‘between them in another 
proceeding. The previous decision 
on a matter: in issue’ alone is res, 
judicata: the reasons for the deci- 
sion are not‘res judicata. -A-matter in 
issue between the parties is the right 
claimed by one party and denied by 
the other, and the claim of right from 
its very nature depends upon proof of 
facts’ and application of the’ . relevant 
law thereto. A pure. question of law 
unrelated to facts which give rise to a 
right, cannot be deemed to be a matter 
in issue. When it is said that a pre- 
vious decision is res -judicata, it is 
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meant- that the right claimed Charan Singh, 63.Ind App 53 = (AIR 
has been adjudicated upon and 1936 PC 46) the Judicial Committee 
cannot again be placed in con- held that a decision of a Court in a 
test between the same parties. previous suit between the same part- 


A previous decision of a competent 
Court on facts which are the founda- 
tion of the right and the relevant law 
applicable to the determination of 


the transaction which is the 
source of the right is res judi- 
cata. A previous decision on a 


matter in issue is a composite deci- 
sion: the decision on law cannot be 
dissociated from the decision on facts 
on which the right is founded. A de- 
cision on an issue of law will be as res 
judicata in a subsequent proceeding 
between the same parties, if the cause 
of action of the subsequent proceeding 
be the same as in the. previous pro- 
ceeding, but not when the cause of 
action is different, nor when the law 
has since the earlier decision been al- 
tered by a competent authority, nor 
when the decision relates to the juris- 
diction of the Court to try the earlier 
proceeding, nor when the earlier deci- 
sion declares valid a.transaction which 
is prohibited by law. 

6. The authorities on the 
question whether a decision -on a 
question or law operates as res judi- 
cata disclose widely differing views. 
In some cases it was decided that a 
decision on a question of law can 
never be res judicata in a. subsequent 
proceeding between the same parties: 
Parthasardi v. Chinnakrishna, (1863) 
TLR 5 Mad 304; Chamanilal v. Bapu- 
bhai, (1898) ILR 22- Bom 669; and 
Kanta Devi v. Kalawati, AIR 1946 Lah 
419. On the other hand Aikman, J., in 
Chandi Prasad v. Maharaja Mahendra 
Mahendra Singh, (1901) ILR 23 All 5 
held that a decision on a question of 
law is always res judicata. But as 
observed by Rankin, C. J., in Tarini 
Charan Bhattacharjee v. Kedar Nath 
Haldar, ILR 56 Cal 723 = (AIR 1928 
Cal 777) (FB). 

“Questions of law are of all kinds 
and cannot be dealt with as though 
they were all the same. Questions of 
procedure, questions affecting jurisdic- 
tion, questions of limitation may all be 
questions of law. In such questions 
the rights of parties are not the only 
matter for consideration.” 

We may analyse the illustrative cases 


relating to questions of law, decisions 


on which may be deemed res judicata 
in subsequent proceeding. In- Bin- 
deshwari Charan Singh v. Bageshwari 


ies that Section 12-A of the Chota 
Nagpur Encumbered Estates Act 6 of. 
1876 which renders void a transaction 
to which it applies was inapplicable, 
was res judicata. In that case the 
owner of an impartible estate, after 


_ his estate was released from manage- 


ment, executed a maintenance grant in 
favour of his minor son B, but with- 
out the sanction of the Commissioner 
as required by Section 12-A of the 
Act. B on attaining majority sued his 
father and brothers: for a maintenance 
grant at. the rate of Rs. 4,000 per 
annum. The claim was decreed, and 
the plaintiff was awarded a decree for 
a grant of Rs. 4,000/- inclusive of the 
previous grant of 1909, and the Court 
held that the grant of 1909 was valid 
in law. The father implemented the 
decree and made an additional main- 
tenance grant upto the value of the 
decreed sum. In an action by the 
sons of B’s brothers challenging the 
two grants on the plea that the grants 
were illegal and-not binding upon ` 
them, the Judicial . Committee held 
that the plea was barred as res judi- 
cata in respect of both the grants— 
in respect of the first because there 
was an express decision on the vali- 
dity of the first grant in the earlier 
suit, and in respect of the second the. 
decision in the first suit was res judi- 
cata as to the validity of the second 
grant which was made in fulfilment of 
the obligation under the Court’s deci- 


sion. The- Judicial Committee held ._ 


that in respect of the first grant, the 
decision that Section 12-A did not ap- 
ply to the grant, was res judicata, and 
in respect of the second grant the 
construction between the same parties 
of Section 12-A was res judicata. Vali- 
dity of the second grant was never ad- 
judicated upon in any previous suit: 
the second grant was held valid be- 
cause between the parties it was de- 
cided that to the grant of mainten- 
ance of an imparfible zamindari Sec- 
tion 12-A of the Chota Nagpur En- 
cumbered Estates Act had no applica- 
tion. This part of the judgment of the 
Judicial Committee is open to doubt. 


ve Where the law is altered 
Since the earlier decision, the earlier 
decision will not operate as res judi- 
cata between the same parties: Tarini 


. the’ correctness 
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Charan Bhattacharjee’s. case, ILR 56 
Cal 723 = (AIR 1928 Cal 777). It is 
obvious that the matter in issue in a 
subsequent proceeding is not. -the same 
as in the previous proceeding, because 
the law interpreted is different. 

8. In a case relating to levy of 
tax a decision valuing property or de- 
termining liability to tax in a differ- 
ent taxable period or event is binding 
only in that period or event, and is 
not binding in the subsequent years, 
and therefore the rule of res judicata 
has no application: see Broken Hill 
Proprietary Co. Ltd. v. Municipal 
Council of Broken Hill, 1926 AC 9%. 


9. A question of jurisdiction of 
the Court, or of procedure, or a pure 
question of law unrelated to the right 
of the parties to a previous suit, is not 
res judicata in the subsequent suit. 
Rankin, C. J., observed in Tarini 
Charan Bhattachariee’s case, 
Cal 723 = (AIR 1928 Cal 777). 


"The object of the doctrine of res 
. judicata is not to fasten upon parties 
special principles of lavy as applicable 
to them inter se, but to ascertain their 
rights and: the facts upon which thase 
rights directly and substantially de- 
pend; and to prevent this ascertain- 
ment from becoming nugatory by pre- 
cluding’ the parties from reopening or 
recontésting that which has been firal- 
ly decided.” 

A question relating to the jurisdiction 
of a Court cannot be deemed to haye 
been finally determined by an errone- 
ous decision of the Court. If by an 
erroneous interpretation of the acne 
the Court holds that it has no juris- 
diction, the question: would not; in >ur 
judgment, operate as res judicata. 
Similarly by an erroneous decision if 
the Court assumes jurisdiction wich 
it does not possess under the statute 
the question cannot- operate as res 
judicata between the same parties, 


whether the cause of action in the’ 


subsequent litigation is ae same or 
otherwise. 


10. It is true that in determining 
the application of the rule of res judi- 
cata the Court is not concerned with 
or otherwise of the 
earlier judgment. The matter in issue, 
if it. is one purely of fact, decided in 
the earlier proceeding by a competent 
court must in a subsequent litigation 
between the same parties be regarded 
as finally decided and cannot be re- 
opened. A mixed question of law and 
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‘the same parties.’ 


- issue. 


ILR 56. 


- plainly erroneous, 
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fact determined in the earlier, pro- 
ceeding between the same parties may 


‘not, for the same reason, be question- 


ed ina subsequent proceeding between 
But, where the de- 
cision ison a question law, ie. the 
interpretation of a statute, it will be 
res judicata in a subsequent proceeding 
between the same parties where the 
cause of action is the same, for the 
expression “the matter in issue” in 
S. 11, Code of Civil Procedure, means - 
the right litigated between the parties, 
i.e. the facts on which the -right is 
claimed or denied and the law appli- 
cable to the determination of that 
Where, however, the question 
is one purely of law and it relates to 
the jurisdiction of the Court or a de- 
cision of the Court sanctioning some- 
thing which is illegal, by resort to the 
rule of res judicata a party affected by 
the decision will not be precluded 
from challenging the validity of the 
order under the rule of res judicata, 
for a rule of procedure cannot super- 
sede the law of the land. 


11.: In the present case the de- 
cision of the Civil Judge, Junior Divi- 
sion, Borivli, that he had no jurisdic- 
tion to entertain the application for 
determination of standard rent, is, in 
view of the judgment of this Court, 
see (1962) 3 SCR 
928 = (AIR 1966 SC 1989). If the 
decision in the previous proceeding be 
regarded as conclusive it will assume 
the status of a special rule of law ap- 
plicable to the parties relating to the 
jurisdiction of the Court in derogation 
ae the rule declared bY the Tenis: 
ure. 


“42. The appeals are allowed, 
and the orders: -passed by the High 
Court and the Court of Small Causes 
are set aside and the proceedings 
are remanded to the Court of First 


- Instance to deal with and dispose them 


of in accordance with law. There will 
be no order as to costs throughout. 


Appeal allowed. 
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J. C. SHAH, K. S. HEGDE AND 

A. N. GROVER, JJ.. | 

Gopi Krishna Kanoria, Appellant 

Draupadi Sahay and others, -Res- 
UAT 

Civil Appeal No. 31 of. 1967, D/- 
25-2-1970. 


Tenancy Laws — Bihar Tenancy 
Act (8 of 1885), Ss. 155, 178 (1) (c) and 
. 19, Proviso — Suit for ejectment of a 
tenant on the ground of breach of 
condition, under the terms of the 
eontract — Prior notice in the manner 
prescribed under S., 155 is necessary 
even if the contract was entered into 
before the commencement of the Act. 
1962 B. L. J. R. 195, Affirmed. 

(Para 5) 


Mr. B. Sen, Sr. Advocate, (Mr. B. 
P. Maheshwari, Advocate, with him), 
for Appellant; Mr. Sarjoo Prasad, Sr. 
- Advocate, (M/s. U. S. Prasad, Santok 
Singh and U. P. Singh, Advocates, 
with bim), for Respondent No. 1; Mr. 
U. P. Singh, Advocate, for Respondent 
No. 11. 

The following Judgment of the 
Court was delivered by 


GROVER, J.: This is an appeal by 


certificate against a judgment of the. 


Patna High Court in a suit instituted 
by the appellant for arrears of Moku- 
rrarirent and cess with interest for four 
kists and for khas possession by evict- 
ing the respondents. In the alterna- 
tive the appellant asked for the pay- 
ment of compensation money in res- 
pect of Mokurrari tenure which had 
vested in the State of Bihar under 
the Bihar Land. Reforms Act 1950. 


- 2. By means of a registered 
instrument dated October 29, 1885 the 


then proprietor of four villages had 
created a Mokurrari tenure (per- - 
manent lease) in favour of Fre- 


derick Richard Simson and George 


Venes. The appellant had acquir- 
ed the proprietary interest in the 
villages by purchase and similar- 


Iy the respondents had acquired the 
Mokurrari tenure. In the registered 
instrument there was a clause that in 
the event of a default in payment of 
four successive kists the proprietor 
would be competent to cancel the 
Mokurrari patta. The respondents did 


JN/KN/B152/70/GDR/M 





. Gopikrishna v. Draupadi (Grover J.) 


A.I BR. 


not pay four successive kists which 
had become due in June 1952, Sept- 
ember 1952, December 1952 and March 
1953. On June 22, 1953 the ap- 
pellant served a notice terminat- 
ing and cancelling the Mokurrari 
tenure in terms of the clause 
relating to cancellation. During the 
pendency of the suit which was filed 
by the appellant in September 1953 it 
was declared that the Mokurrari tenure 
became vested in the State of Bihar 
with effect from July 26, 1954 under 
the provisions of the Bihar Land Re- 


forms Act 1950. The plaint was 
amended and certain parties were 
added. 


3. The controversy was main- 
ly confined to the question of pay- 
ment of compensation. According to 
the appellant he was entitled to the 
entire compensation which was to be 
received from the State.. The respon- 
dents maintained that no notice had 
been given under S. 155 of the Bihar 
Tenancy Act 1885, hereinafter called 
the “Act”, and, therefore, the appellant ` 
could not sue for. ejectment. Before 
the trial court it was admitted that the 
appellant did not serve a notice as 
contemplated under S. 155 of the Act. 
It was, however, contended that that 
section was not applicable. The trial 
court found that there had. been a 
breach of the covenant relating. to 
payment of rent which had resulted in 
forfeiture but inasmuch as the appel- 
lant did not follow the procedure pres- 
cribed by S. 155 the respondents con- 
tinued to be the tenure-holders till the 
tenure vested in the State. The ap- 
pellant was, therefore, not entitled to 
the entire compensation money includ- 
ing that of the tenure. The High Court 
upheld the decision of the trial court 
on the point. 


4, Section -10 of the Act is in 
the following terms: 


“A holder of a permanent tenure 
shall not be ejected by his landlord 
except on the ground that he has 
broken a condition on breach of which 
he is, under the terms of a contract 
between him and his landlord, liable 
to be ejected: F 

Provided that where the contract 
is made after the commencement of 
this Act, the condition is not inconsis- 
tent with the provisions of this Act.” 
Section 178 (1) (c) provides that noth- 
ing in any contract between a land- 
lord and a tenant made before or after 
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the passing of the Act shall entitle a 
Tandlord to eject a tenant otherwise 
than in accordance with the provisions 
of the Act. Section 155 (1) may also 
be reproduced. 

“A suit for the ejectment of tenant, 
on the ground —. l 


(a). i : 

(b) that Te has . broken a condi- 
tion on breach of which he is, under 
the terms of a contract between kim 
and the landlord, liable to ejectment, 
shall not be entertained unless he 
landlord has. served, in the prescribed 
manner, a notice on the tenant speci- 
fying the particular misuse or breach 
complained of,.and, whare the misuse 
or breach is capable of remedy, requir- 
ing the tenant to remedy the same, 
and, in any case, to pay reasonable 
compensation for the misuse or breach, 
and the ‘tenant has failed to comply 
within a reasonable time with Haat 
request.” 

5. It has been contended by 
Mr. B. Sen for the appellant that by 
virtue of the proviso to S. 10 che 
requirement of consistency of condi- 
tions with the provisions of the Act 
is limited to contracts made after zhe 
commencement of the Act. In ‘she 
presence case the registered instru- 
ment was executed before the- ecm- 
mencement of the Act. On a true 
construction of S. 10 and by necessary 


implication this: freedom from the ap-. 


plicability of or consistency with ~he 


-provisions of the Act is ‘absolute end 


unqualified and the effect of the pro- 
viso is that any condition imposed by 
any of the provisions of the Act is 
excluded whenever there 
where the contract has been entered 
into before the commencement of-the 
Act. It has been emphasised that s2c- 
tion 10 is a specific prevision relating 
to permanent tenures and it cannot be 
restricted or curtailed by the general 
provisions of S. 178 and S. 155 of the 
Act. In this manner the applicability 
of S, 155 has been sought to be ex- 
cluded. Now S. 10 simply provides 
that the holder of a permanent tenure 
shall not be ejected except on. the 
ground that he has broken a condition 
on breach of which he is liable to be 
ejected under the terms of the con- 
tract. Section .178 (1) (c) says cate- 
gorically that even though the con- 
tract has been made before the pass- 
ing of the Act the landlord cannot 
eject a tenant otherwise than in ac- 
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-entered into before the 
‘ment of the Act could contain condi- 


is a case: 
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cordance with its provisions. Section 
155 places a bar against a suit- being 
entertained unless the requirements 
laid down therein have been. satisfied. 
Therefore even though under Sec- 
tion 10 ‘the appellant became en- 
titled to eject the respondents onl. 
account of the breach of the condi- 
tion relating to payment of rent 
the condition precedent for a suit be- 
ing entertained by a court was the 
notice served in the prescribed man- 
ner specifying the breach which was 
capable of remedy and in which the 
tenant should have been required’ to 
remedy the same or in any case to 
pay reasonable ‘compensation for the 
breach. If the tenant ‘had failed to 
comply within a reasonable time with 
that request then alone the suit was 
maintainable. Even if under the pro- 
viso to S. 10 the contract which was 
commence- 


tions which were inconsistent with 
the provisions of the Act that did not 
dispense with the requirements of sec- 
tion 155 of the Act.which had tò be 
satisfied before any suit could be en- 
tertained. As the notice which had been 
served by the appellant did not com- 
ply with the provisions of S. 155 the 
courts below . rightly negatived his 
claim to the entire compensation 
money: - , 
6. The appeal fails and is dis- 
missed with costs. 
Appeal dismissed. 
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See oe and others, (In both 
the Appeals), Appellants v. 1. Trilok 
Chand, (In C. A. No. :1463 of 1969) 2. 
Nihal Chand, a C. A. No.: 1464 of 
1969), Respondents. i 

Civil Appeals Nos. 1463 and 1464 
of 1969, D/- 25-2-1970. 


Houses and Rents. — v. P. (Tem- 
porary) Control of Rent and Eviction 
Act (3 of 1947), Ss. 16, 3 (4) — Order 
of District Magistrate, sanctioning in- 
stitution of a suit in ejectment becom- 


*(Second Appeals Nos, 1197 and 1198 
of 1967, D/- 31-1-1969 — All.) 
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ing final under S. 3 (4) — Order can- 
not: be challenged in collateral -pro- 
ceedings such as a suit for ejectment 
even if the order is wrong — By 
reaching a wrong conclusion the Dis- 
trict Magistrate does not act contrary 
to principles of natural justice and the 
order cannot be said to be without 
jurisdiction — Only avenue for cor- 
rection is by way of writ. petition to 
the High Court under Article 226. 
S. A. Nos. 1197 and 1198 of 1967, D/- 
31-1-1969 (All), Reversed; AIR 1969 
All 474 (FB), Distinguished; AIR 1965 
SC 1767, Ref. (Paras 3, 4, 5) 
Cases Referred: ‘Chronological Paras 


(1969) AIR 1969 All 474 Ne 56) 
(FB), Asa Singh v. B. D. San- 
wal 2, 6 

(1965) AIR 1965 SC 1767 (V 52)= 
(1965) 3 SCR 218, Shri Bhagwan 
v. Ram Chand. > 5 


Mr. M. C. Setalvad, Sr. Advocate, . 


(M/s. P. Parameswara Rao, K. C. Dua 
and S. M. Grover, Advocates, with 
him), for Appellants (In both the Ap- 
peals); M/s. J: P. Goyal and M. V. 
Goswami, Advocates, for Respondents 
(In both the Appeals). 


The following Judgment of the 
Court was delivered’ by 

SHAH, J. A` common question 
arises in these two appeals, and we 
will therefore dispose it of by this 
common judgment. 


2. The appellant i is the owner 


of a house at Shamli in District Muz- 
affarnagar in U. P., and the respon- 
dent is the tenant oi that house. The 
appellant applied to the Rent Control 
and Eviction Officer under S. 3 of the 
U. P. (Temporary) Control of Rent 
and Eviction Act, 1947, for permis- 
sion to file a suit for a decree in eject- 
ment against the respondent. By ‘order 
dated June 4, 1965, that Officer grant- 
ed the permission, holding that the 
need of the appellant “to occupy the 
premises was bona fide and genuine”. 
This order was confirmed in a revi- 
sion application by the Additional 
Commissioner. The appellant then 
terminated the tenancy of the respon- 
dent in respect of the premises by a 
notice as required by law and filed 
two suits in the Court of the Munsif, 
Kairana, for ejectment and for pay- 
ment of arrears of rent. The Trial 
Court decreed the suits holding that 
the permission granted by the Rent 
Control and Evicion Officer was with 
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“jurisdiction and was not mala fide”. 
The decrees were confirmed in appeal 
to the District Court at Muzaffarna- 
gar. But second appeals filed by the 
respondent before the High Court of 
Allahabad were allowed and the ap- 
pellant’s suits were dismissed. The 
High Court observed that the only 
question argued before the Court 
related to the invalidity of the per- 
mission granted by the Rent Control 
and Eviction Officer. The High Court 
further observed that since a Full 
Bench judgment of the Court had held 
in Asa Singh v. B. D. Sanwal, AIR 
1969 All 474 (FB), that “while grant- 
ing permission under S. 3 of the U. P. 
(Temporary) Control of Rent and Evic- 
tion Act the “District Magistrate is 
bound to consider also the need of the 
tenant for the accommodation, if such 
a case is set up by him”, and it was 
incumbent on the Rent Control and 
Eviction Officer to consider “the needs 
of the tenant” before making the 
order sanctioning institution of a suit 
in ejectment, and the Rent Control 
and Eviction Officer having “refused 
to consider the needs of the tenant the 
permission granted by the Rent Con- 
trol and Eviction Officer: cannot be 
said to be valid permission”. Accord- 
ingly the High Court allowed the ap- 
peals and dismissed the appellant’s 
Suits. With special leave, these two 
appeals are preferred.. 


3. — The proceeding before the 
District Magistrate under S. 3 (2) and 
before the Commissioner under S. 3 
(3) of the U. P. (Temporary) Control 
of Rent and Eviction Act are quasi- 
By S. 3 (4) of 
the Act the decision of the Commis- 
sioner under sub-s. (3) of S. 3, subject 
to any order passed by the State Gov- 
ernment under S. 7-F of the Act, is 
declared final. The respondent did 
not prefer any petition before the 
State Government under’S. 7-F of the 
Act and on that account the order 
passed by the Additional Commis- 
sioner, ‘exercising powers of the Com- 
missioner under S. 3 (3), became final. 
Section 16 of the Act provides that no 
order made under the Act by the 
State Government or the District 
Magistrate shall be called in question 
in any Court. It is true that the fina- 
lity of the order declared by S. 3 (4) 
and S. 16 will not exclude the juris- 
diction of the High Court in exercise 
of the jurisdiction under Art. 226 of 
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the Constitution to issue an appropri- 
ate writ quashing the order. But sub- 
ject to interference by the High Court, 
the decision must be deemed final end 
is not liable to be challenged in eny 
collateral proceeding. 


4, In our view, the High Court 
was in error in holding that the deci- 
sion of the Rent Control and Eviction 
Officer was, in the suits filed by che 
appellant, open to the objection tnat 
the Officer did not consider the “needs 
of the tenant”. The Rent Control end 
Eviction Officer had jurisdiction to 
hear and decide the matter. Even if 
we assume that he committed an error 
in the exercise of his jurisdiction, zhe 
error could be corrected only in a 
proceeding under S. 7-F of the Act 
by approaching the State Government 
and by way of a writ petition to zhe 
High Court, but the order made by 
the Rent Control and Eviction Offizer 
and confirmed by the Additional Com- 
missioner could not be challenged in 
the suit. 

5. Mr. Goyal appearing on pe- 
half of the respondent contended that 
the validity of an order which has 
been’ made by the Rent Control end 
Eviction Officer which is contrary to 
the rules of natural justice, may be 
challenged in the suit. Reliance in 
that behalf was placed upon Shri Bhag- 
wan v. Ram Chand, (1965) 3 SCR 218 
= (AIR 1965 SC 1767). But in reaeh- 
ing an erroneous conclusion the Rent 
Control and Eviction Officer does not 
act in a manner contrary to the rules 
of natural justice. The Rent Control 
and Eviction Officer had jurisdict.on 
to decide the case. Granting that he 
reached a wrong conclusion, the deci- 
sion was not without jurisdiction end 


the only avenue for correction is ~he ` 


one provided by the Act, ie, by ap- 
proaching the State Government under 
S. 7-F. If the State Government was 
not moved, the order became final end 
was not liable to be challenged in ihe 
suits filed by the appellant. 


6. The decision of the Allaha- 
bad High Court in Asa Singh’s case, AIR 
1969 All 474 (FB) has no application 
for it was reached in a case in which 
a special appeal was filed in a pro- 
ceeding arising out of a writ petition. 
It was apparently not a case in which 
the validity of the permission given 
by the authority exercising power 
under S. 3 of the Act was sought to 
be chalienged in a suit instituted by 


S. Mudaliar v. State of Madras 
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the landlord. We need express ne 
opinion on the question vzhether the 
High Court was rigbt in taking the 
view it has done in Asa Singh’s case, 
AIR 1969 All 474 (FB). 

7. The appeals are therefore 
allowed and the decree passed by the 
High Court is set aside and the decree 
of the District Court is confirmed. 
There will be no order as to costs in 
this Court. ; 

Appeals allowed. - 


AIR 1971 SUPREME COURT 2363 
(V 58 C 5909) 

(From Madras: ILR (1966) 2 Mad 36) 
J. C. SHAH, V, RAMASWAMI AND 
A. N. GROVER, JJ. 

Sambudamurthi Mudaliar, Appel- 
lant v. The State of Madras and 
another, Respondents, 


Civil Appeal No. 1671 of 1966, D/- 


15-9-1969 
Madvas Hindu Religious and 
Charitable Endowments Act (19 of 


1951), S. 6 (9) — “Hereditary trustee” 
— Trustee “succession to whose office 
... is regulated by usage...” is in- 
cluded — Expression “regulated by 
usage”, means when ordinary rules of 
succession under Hindu Law are modi- 
fied by usage and the succession has 
to be determined in accordance with 
modified rules — Person elected to 
office of trustee by community for a 
fixed period cf a year is not “heredi- 
tary trustee” — AIR 1957 Mad 758, 


Relied on; ILR (1966) 2 Mad 36, 
Affirmed. (Paras 3, 4) 
Cases Referred: Chronological Paras 


(1957) AIR 1957 Mad 758 (V 44)= 
ILR (1957) Mad 1084, State of 


Madras v. Ramakrishna 4 
(1954) AIR 1954 SC 606 (V 41)= ; 
Sital Das v. Sant .Ram 3 


(1951) ATR 1951 SC 293 (V 38)= 
1951 SCR 1125, Angurbala 
Mullick v. Debabrat Mullick 3 

(1943) AIR 1943 PC 89 (V 30)= 
(1963) 70 Ind App 57, Bhabata- 
rini Debi v. Ashalata Debi 3 

(1941) AIR 1941 FC 72 (V 28)= 
1941 FCR 12, In Re Hindu 
Women’s Right to Property : 
Act, 1937 3 

(1936) AIR 1936 PC 318 (V 23)= 
(1936) 63 Ind App 448, Ganesh 
Chunder Dhur v. Lal Behary 3 


DN/EN/E832/69/RGD/M 
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(1926) Er 1926 Mad 1012 (V 13) 
= (1926) 51 Mad LJ 258, Sri 
Mahant Paramananda ` Das . 
Goswami v. Radhakrishna Das 3 


Mr. M. K. Ramamurthi, Sr. Advo- 
cate, (Messrs. Vineet Kumar, J. Rama- 
murthy and Mrs. Shyamla Pappu, 
Advocates), for Appellant; Mr. A. V. 
Rangam, Advocate, for Respondents. 


The following Judgment of the 
‘Court was delivered by 


RAMASWAMI, J.: This appeal is 
brought by certificate from the judg- 
ment of the Madras High Court dated 
Meen 31, 1965 in A. S. No. 276 of 
1962. , ; 


2. The appellant brought the 
suit in O. S. No. 3 of 1961 in the Court 
of Subordinate Judge, Nagapattinam 
for setting aside the order dated May 
10, 1960 of respondent No. 1 the Com- 
; missioner of Hindu Religious and 
Charitable Endowments, Madras who 
had affirmed earlier the order of the 
second respondent, the Deputy Com- 
missioner, holding that the trusteeship 
of the Kumaran Koil in Manjakollai 
village was not hereditary. The ap- 
pellant was elected as a trustee by the 
Sengunatha Mudaliars of Manjakollai 
village at a meeting held on June 27, 
1957. According to the appellant the 
temple was founded two hundred 
years ago by the members of his com- 
munity and since then the manage- 
ment of the temple and its affairs was 
always vested in the community of 
the Sengunatha Mudaliars and no per- 
son other than the elected trustee had 
at any time the right of management 
and control of the temple. The ap- 
pellant said that the temple was de- 
clared as an “exempted” temple under 
the provisions of Madras Act 1 of 
_ 1925. . The case of the appellant was 

that the trusteeship of the temple was 
hereditary”. The respondents, how- 
ever, took a different view and pro- 
ceeded on the basis that trusteeship of 
the Kumaran: Koil was not hereditary. 
The Subordinate Judge held that the 
appellant was a hereditary trustee and 
the suit was not barred by limitation. 
The respondents took.the matter in 
_appeal to the Madras High Court 
which by its judgment dated March 
31, 1965 allowed the appeal and - set 
aside the judgment of the Subordinate 
Judge, Nagapattinam. Section 6, sub- 
section (9) of Madras Act 19 of 1951 
states: 


S. Mudaliar v. State of Madras’ 


A.L R. 


- "In this Act, unless there is any- 
ming Tepugnant in the subject or con- 
ext— 


XX XX xX 


(9) ‘hereditary trustee’ means the 
trustee of a religious institution suc- 
cession to whose office, devolves by 
hereditary right or is regulated by 
usage or is specifically provided for by 
the founder, so long as such scheme 
of succession is in force;” 


This Act has been substituted by 
Madras Act 22 of 1959 but the defini- 
tion of the trustee is identical in both 
the Acts. 


‘3. - The question to be consider- 
ed. in this appeal is whether the ap- 
pellant is a hereditary trustee within 
the meaning of the section. The defi- 
nition includes three types of cases: 
(1) succession to the office of trustee- 
ship devolving by hereditary right: (2) 
succession to such office being regulat- 
ed by usage; and (3) succession being 
specifically provided for by the foun- 
der on condition that the scheme of 
such succession is still in force. It is 
not the case of the appellant that the 
trustees of the temple of the Kumaran 
Koil are hereditary trustees because 
their office devolves by hereditary 
right or because succession to that 
office is specifically provided for by 
the founder. The contention on behalf 
of the appellant is that the succession 
is “regulated by usage”. It was said 
that according to the usage of the 
temple the trustees were elected for 
a period of one year each at a meet- 
ing of the members of the Sengunatha 
Mudaliar Community and so the ap- 
pellant must be held to be a trustee 
within the meaning cf S. 6 (9) of Act 
19 of 1951. In our opinion, there is 
no warrant for this argument. The 
phrase “regulated by usage” in S. 6 
(9) of the Act must be construed along 
with the phrase “succession to this 
office” and when so construed that 
part of the definition would only ap- 
ply where the. ordinary rules of suc- 
cession under the Hindu Law are modi- 
fied by usage and succession has to be 
determined in accordance with the 
modified rules. The word “succes- 
sion” in relation to property and rights 
and interests in property generally 
implies “passing of an interest from 
one person to another” (vide in Re 
Hindu Women’s Right to Property 
Act, 1937, 1941 FCR 12 = (ATR 1941 
FC 72). It is now well established 
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that the office of a hereditary trustee 


is in the nature of property. This is so’ 


whether the trustee’ -has a benef-cial 
interest of some’ sort or not. (see 
Ganesh Chunder Dhur v. Lal-Behary, 
63 Ind App 448 = (AIR 1936 PC 318) 
and Bhabatarini v. Ashalata, 70 Ind 
App 57 = (AIR 1943 PC 89). 
narily a shebaitship or the office of 
dharmakarta is vested in the heirs of 
the. founder unless the founder has 
laid down a special scheme of suces- 
sion or except when usage or custom 
to the contrary is. proved to exist. 
Mukherjea J., in Angurbala Mullick v. 
Debabrata Mullick, 1951 SCR 1125 = 
(AIR 1951 SC 293) delivering the 
judgment of this Court observed: 


“Unless, therefore the founder 
has disposed of the shebaitship in any 
particular manner — and this rigkt of 
disposition is’ inherent in the: founder 
— or except when usage or custom of 
a different nature is proved to exist, 
shebaitship like any other species of 
heritable property follows the lina of 
inheritance’from the founder.” °. 

In the case of mutts, whose heads are 
often celibates and sometimes sanya- 
sis, special rules’ of ‘succession oktain 
by custom and usage: In Sital Des v. 
Sant Ram, AIR 1954 SC 606 the law 
was taken as well settled that sueces- 
sion to mahantship- of a mutt or reli- 
gious institution is regulated by cus- 
tom or usage of the particular inszitu- 
tion except where the rule of 
succession is laid down by the founder 
himself who created the endowment. 
In that case the custom in matters of 
succession to mahantship was that the 
assembly of bairagis and worshippers 
of the:temple appointed the successor; 
but the appointment had to:be. made 
from the disciples of the deceased 
mahant if he left any, and. failing dis- 
ciples, any of his. spiritual kindred. 
Such a succession was described as, 
not hereditary in the sense that or the 
death of an existing mahant, his chela 
does not succeed to the office as. a 
matter of course, because the sueces- 
sor acquires.a right only by appoint- 
ment and the. authority .to appoint is 
vested in the assembly of the bairagis 
- and the worshippers. In Sri Mahant 
Paramananda Das Goswami v. Redha- 
krishna Das, 51 MLJ 258 = (AIR 1926 
Mad 1012), the Madras. High Court 
took the: view that where succession 
to the mahantship is by nomination 
by . the holder in office, it is 


S. Mudaliar v. State of Madras 


. Crdi- - 


‘charges of a deceased person to 


[Prs. 3-4] 5S. C. 2365 


not a hereditary succession. In 
that case Venkatasubba Rao, J., said: 


“If the successor owes his title to 
nomination or appointment, that is, 
his succession depends on the volition 
of the last incumbent and does not 
rest upon independent title, I am in- 
clined to the view that the office cana 
not be said to be hereditary.” 
Krishnan, J., stated as follows :— 

“Where succession is by nomina- 
tion by the holder in office of his 
successor it seems to be impossible to 
contend that it.is a hereditary succes-- 
sion. -Hereditary succession is succes- 
sion by the heir to’the deceased under 
the law, the office must be transmitted 


` to. the. successor according to some de- 


finite rules of descent. which by their 
own force designate the person to 
succeed. There need be no blood re- 
lationship between. the deceased and 
his successor but the right of the latter 
should not depend upon the choice 
of any individual.” 

It is true that the artificial definition 
of hereditary trustee in Section 6 (9) 
of the. Act would include even such 
cases, 


4. But the ‘election to the office 
of trustee in the present case is for a 
fixed period of one year and not for 
life. It is, therefore, difficult to hold 
that the office of the appellant is here- 
ditary within the meaning of Sec- 
tion 6 (9) of the Act. It is not possible 
to say that there is a succession of A’s 
office tò another when on the efflux of 
the period for which A was appointed, 
there is a vacancy and B is elected to 
that vacancy. It is quite possible that 
for that vacancy A. himself might be 
re-elected because’ a retiring trustee 
is eligible for re-election. The possi- 
bility of A ‘being the successor of A 
himself is not merely.an anomaly, it 
is an impossible legal position. No 
man can succeed to his own office. In 
Black's Law Dictionary the. word 
‘succession’ ‘is defined as follows :— 


“The ‘devolution: of title to pro- 
perty under the law of descent and 
distribution. 

The right by’ which one set olf 
men may, by succeeding another set, 
acquire a .property in all the goods, 
movables, and. other chattles of a cor- 
poration. 

The fact of the transmission of 
the rights, estates; obligations, ana 
heir or heirs.” 


2366 S. C. [Prs. 1-2] H. Girdharidas v. V. Pillai (Sikri C. J.) 


.The view we have taken is borne out 
by the reasoning of the Madras High 
Court in State of Madras v. Rama- 
krishna, ILR (1957) Mad 1084 = (AIR 
1957 Mad 758). 


5. ° For these reasons we hold 
that this appeal fails and must be dis~ 
missed with costs. 

Appeal dismissed. 


AIR 1971 SUPREME COURT 2366 
(V 58 C 510) 


(From Madras: (1971) 1 Mad LJ 200) 


S. M. SIKRI, C. J., A. N. RAY 
AND D. G. PALEKAR, JJ. 


Haridas Girdharidas and others, 
Appellants v. Varadaraja Pillai and 
another, Respondents. 


Civil Appeal No. 74 of 1971, D/- 
18-8-1971. 


(A) Tenancy Laws — Madras City 
Tenants’ Protection Act (3 of 1922), 
Section 12 Proviso (as amended by 
Act 19 of 1955) — Effect of contracts 
made by tenants — The protection 
against eviction given to certain 
classes of tenants under the Act is not 
available to a tenant who stipulates in 
writing registered as to the erection 
of building in so far as those stipula- 
tions related to buildings erected after 
the date of contract. (1971) 1 Mad. LJ 
200, Reversed. (Paras 9, 10 and 11) 


Thus where a. tenant put up a 
building beyond the value of Rupees 
50,000/- as per contract of lease with 
the lessor who wanted the building 
which would be of proper quality of 
construction to be erected by the les- 
see, there was a stipulation as to the 
erection of building within the-mean- 
ing of the proviso. - 

aras 9, ag Fag 11) 


(Par 

(B) Civil P. C. (1908), O. 6, R. 17 
— Amendment taking away right 
accrued to a party by lapse of time — 
Party will be allowed to amend the 
pleading if no injustice is caused to 
the opposite party and relief claimed 
thereby is within the period of limita- 
tion. ‘(Para 12) 

Thus where in a suit for posses- 
sion the plaintiff applied for amend- 
ment by introducing a claim for 
mesne profits for use and “occupation 
of the suit premises limiting it to three 
years before the date of the applica- 
tion, the amendment could be allowed. 


(Para 12). 


10/10/E213/71/YPP/G 


“the ae as follows :— 


ALR. 


Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 1683 (V 57) = 
(1971) 1 SCA 462, The Mylapore 
Hindu Permanent Fund Ltd. v. 
K. S. ‘Subramania Iver 7, 10 
(1964) AIR 1964 SC 1440 (V 51) = 
(1964) 6 SCR 1015, N. Vajrapani 
Naidu v. New Theatres Carnatic 
eine 
M. C. Chagla, Sr. Advocate, 
mM TR i Pillai and P. Kesava 
Pillai, Advocates, with him), for Ap- 
pellants; M/s. K. Parasaran, K. Rajen- 
dra Chowdhary and Hari Singh, Ad- 
vocates (for No. 1) and Mr. A. V. 
Rangam, Advocate, (for No. 2) for 
Respondent. l 
The Judgment of the Court was 
delivered by 
SIKRI, C. J.:— This appeal is 
directed against the judgment of the 
Madras High Court (Veeraswami, C. J., 
and Gokulakrishnan, J.) dismissing 
the appeal filed by the plaintiffs-ap- 
pellants against the judgment and 
decree of Kunhamed Kutti, J., dated 
February 20, 1967, made in the ex- 
ercise of the ordinary original civil 
jurisdiction of the Madras High Court. 
2, The plaintiffs had filed a 
suit on the following allegations. The 
plaintiffs who were landlords leased 
to defendant No. 1 the plot of land 
on Mount Road, Madras, under a duly 
registered lease deed dated November 
17, 1938, for a period of 15 years 3 
months from March 1, 1939 at a rent 
of Rupees 560/- per month on the 
terms and conditions set out therein 
with. an option for renewal in favour 
of defendant No. 1 for a further period 
of 10 years from March 1, 1954 but 
at an enhanced rent of Rupees 630/- 


per month, and subject to the other 
stipulations except the clause for re-. 
newal, For our purpose the following 


SIn are important. 
The Lessee covenants with 

(c) Within ‘a reasonable period 
from the date hereof, at his own cost 
and charges, under the supervision of 
the Lessors and in accordance with 
plans, elevations, sections and specifi- 
cations to be first approved by the 
Lessors, erect, cover in and complete - 
in a substantial and workman like 
manner on the demised plot of land, 
a theatre with all proper offices and 
out buildings such as bazars, restau- 
rants, motor and dunamo sheds ete., 
and fences, drains, sewers to be used 
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for production and: exhibition of films 
and for staging Drama therein and 
to expend in building such theatre a 
sum of not less than Rupees '50,0C0/-. 
The Lessee shall be ai liberty to put 
up other buildings in addition to the 
above. ` 

(d) Not to have an entrance for the 
theatre going public from the Gene- 


. ral Peters Road, so long as the Pclice 


Authorities do not permit: such aczess 
from the said road. 


(f) In the erection and complezion 
of such . buildings to do all acts and 
things required by and perform the 
works conformably in all respects with 
the provisions of the statutes appli- 
cable thereto and with ‘the by-laws 
and regulations. of the Corporation of 
Madras to pay and keep the ‘Lessors 
indemnified against all claims for the 
fees, charges, fines, penalties and other 
payments whatsoever which during 
the progress of the works may become 
payable or be demanded by the said 
authorities in respect oz the said works 
or of anything done under the auzho- 
rity herein contained and from time 
to time discharge and pay all claims, 
assessments, outgoings now or at any 
time hereafter chargeable agains. an 
owner by Statute or otherwise in re- 
gard to the said plot of land or any 
buildings thereof, save and except the 
property tax and quit rent levied on 
the demised plot of land which alone 
shall be borne by the ‘Lessors. 


(g) Not at any time to’ cause or 


permit any public or private nuisance - 


in or upon the demised plot of land 
or anything which shall cause un- 
necessary annoyance, inconvenience or 


disturbance to the Lessors or to the 


occupiers of any adjoining or neigh- 
bouring premises or which shall. lead 
to interference by the Police or Local 
Authorities and’ at alltimes to comply 
with all Municipal and Police require- 
ments, 


(h) Not to install or cause tə be 
installed on the demised land or any 
part thereof any petrol pump, without 
getting the Lessor’s: previous permis- 
sion in writing and without providing 


‘sufficient safeguards to the Lessors’ 


neighbouring owners and their other 
tenants. 

(o) Not to put up a compound well 
on the southern side of the demised 
plot but to put up only iron railings or 
bars with a low wall if necessary, not 
exceeding. three feet in height.” 


H. Girdharidas v. V. Pillai (Sikri €. J.) 


[Prs. 2-5] S. C. 2367 


3. It. was further agreed be- 
tween the lessor and lessee :— i 


"4. (d) At the expiration or sooner 
determination of the ` tenancy, .the 
Lessors shall have the option of buy- 
ing the buildings to be erected on the 
demised land the basis of valuation 
being as follows :— 


The buildings shall be valued at 
Rupees 50,000/- irrespective of the 
actual cost of construction and the 
Lessee shall allow a depreciation of 3 
per cent per annum, the period being 
calculated for the purpose of this 
valuation from Ist March 1939. If 
within: a week from such termination 
of tenancy the Lessors do not signify 
their willingness to purchase the build- 
ing or erections at the aforesaid valu- 
ation from the Lessee, the Lessee shall 
within three months thereafter remove 
and carry away any’ buildings or erec- 
tions on the demised plot of land and 
shall cause to be restored to its origi- 
nal or natural level’ state and condi- 
tion the demised plot of land.” 


4. Defendant No. 1 in accord- 
ance with the stipulations in the 
lease deed, constructed a theatre on 
the said plot and the same has been 
used for exhibition of cinema films 
by him. Defendant No. 1 exercised 
the option of renewal of lease for the 
further period of 10 years from March, 
1, 1954 and’ has been continuing in 
possession for a full - further term of 
10 years from. March 1, 1954 expiring 
with the month of February, 1964.. 


5. ‘In accordance with the 
terms of Clause 4 (d) of the lease deéd, 
the plaintiffs exercised the option of 
buying the buildings. erected on the 


: demised land by letter dated February 


27, 1964 and sent along-with the full 
amount of Rupees 50,000/- by cheque 
in payment for all the superstructures 
without . deducting any amount for 
depreciation, as provided in the said 
clause of the lease deed, stating that 


‘they had decided not to stand on their 


strict legal rights to deduct deprecia- 
tion but to pay the full price of Rupees 
50,000/- as the buildings had. been 
maintained and kept in: good- repair. 
Defendant No. 1. however, refused‘ the 
sum of Rupees 50,000/- and’ contended 
that the plaintiffs wera not. entitled to 
claim any rights on the footing of 
Clause 4 (d) of the lease deed or to 
offer the sum of Rupées 50,000/- as the 
price for purchasing the superstructure 
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put up by him on the land leased to 
bi 


; 6. The question that arises be- 
fore us is whether the plaintiffs were 
entitled to enforce Clause 4 (d) of the 


lease deed in view of the Madras City © 


Tenants Protection Act, 1921, as 
amended by the Amending Act of 
1955. 

7. This Court construed the 
said Act and its various provisions 
in N. Vajrapani Naidu v. New Theatre 
Carnatic Talkies, (1964) 6 SCR 1015 = 
(AIR 1964 SC 1440) and in The 
Mylapore Hindu Permanent Fund Ltd. 


v. K. S. Subramania Iyer, AIR 1970 
SC 1683 at pp. 1691-92. The 
second decision was not before the 


High Court when the Letters Patent 
Bench rendered its judgment. It 
seems to us that the case is covered 
by the judgment in the Mylapore 
Hindu Permanent Fund case. In 
that case Vaidialingam, J., speaking 
for the Court, observed :— _ 
“Therefore, in our opinion, the 
decision in Vajrapani’s case (supra) 
has been misunderstood by the learn- 
ed Judges of the Letters Patent Bench 
and the. said decision is no authority 
for the proposition that the stipulation 
contained in the lease deed before us 
cannot come within the proviso 
to Section 12. The case before us is 
not one under which the tenant- has 
in any manner contracted himself out 
of the rights conferred on him by the 
statute. On the other hand by allow- 
ing the building to stand on the pro- 


perty and agreeing to receive the 


amount -of compensation provided for 
in the lease deed, the object of the 
legislation is fully satisfied. It must 


also be emphasised that the first part. 


of. S. 12 protects atenant against the 
deprivation or limitation of his rights 
under the Act and the rights conferr- 
ed by the Act do not directly relate 
to covenants relating to erection of 
buildings.” 

8. Considering the facts of that 
case this Court held that Clause 2, in 
the deed, read with Clause 4, amount- 
ed to stipulations ‘as. to the erection of 
buildings and, in this view the pro- 
viso to Section 12 applied. 

9. We have set out the relevant 
clauses of the lease deed in this case 
and it seems to us that these clauses 
amount to a stipulation as to the erec- 
tion of buildings and consequently the 
proviso- to Section 12 applies, 


ALR. 


10. Mylapore Hindu Perma- 
nent Fund case, AIR 1970 SC 1683 
was sought to be distinguished 
by the learned counsel for the 
responjent on the ground that 
in the present case. the defendant was 
entitled to put up tke building beyond 
the value of Rupees 50,000/-. But 
Clause 2 (c) of the lease deed, set 
out above, clearly shows that the plain- 
tiffs required “a theatre with all pro- 
per offices and out buildings such as 
bazars, restaurants, motor and dunamo 
sheds stc., and fences, drains, sewers 
to be ased for production and exhibi- 
tion cf films and for staging drama 
thereir.” to be erected. The plaintiffs 
wanted to ensure that the cost of the 
buildirg would not be less than 
Rupees 50 ,000/- in order that the build- 


‘ing wculd be of a proper quality of 


construction. There is no evidence as 
to whet other buildings the defendant 
had pet up. On these facts we’ cannot 
say that these were not stipulations as 
to the erection of buildings within the 
meaning of the proviso to Section 12. 

il. It must be remembered 
that the “Madras City Tenants’ Pro- 
tection Act, 1921, was passed in 1922 
to give protection to certain classes of 
tenants who had corstructed buildings 
on othars’ lands in the hope that they 
would not be evicted so long as they 
paid a fair rent for the land. It was 
not the object of the Act to cover a 
hope i? the ‘hope’ was entertained 
contrary to express stipulations as to 
erection of buildings. Accordingly 
provisc to Section 12° exempted arn 
stipulazions made by the tenant in 
writing registered as to the erection of 
buildings, in so far as they related to 
buildings erected after the date of the 
contract. ` 

12. The plainte appellent ap- 
plied fr amendment of their plaint 
dated April 15, 1964, by adding the 
following words in the Prayer Clause: 


~ “(e) after the words: as from 1-3- 
1964 “and direct the defendant No. 1 
to deliver possession to the plaintiffs 
of the sites leased out to the defen- 
dant No. 1 under the aforesaid lease 
deeds and the buildings and super-- 
structures built thereupon in good and- 
satisfactory condition” 

(b) Delete Prayer (b) and ‘in its 
place substitute the following :— 

“That the defendants do pay ` the 
plaintifs the sum of Rupees 12,000 
(twelve thousand) per month as mesne 
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profits for use`ʻand occupation of the 
buildings and superstructures bvilt 
upon the demised premises from 4-8- 
1968 till possession is handed over to 
the plaintiffs.” ; 
‘We allowed the amendment to be 
made. The learned counsel for the 
defendant objected to the prayer re- 
garding mesne profits but as the plain- 
tiffs are limiting the mesne profits for 
use and occupation from August 4, 


1968, i.e. three years before the date’ 


of the application for amending the 
plaint, the defendant can have no jast 
cause to complain. 

13. In the result the appeal is 
allowed, the judgments of the Single 
Judge and the Division Bench set as:de 
and the suit decreed in terms of pza- 
yers (a) and (b) as amended. The case 


will now go back to the Trial Jucge. 


to determine the mesne profits Zor 
use and occupation from August 4, 
1968 till the possession is handed oer 
to the plaintiff’s in accordance with lew. 
The parties will bear their own ccsts 
throughout. Possession will be hand- 
ed over within six months from today. 
In the meantime respondent No. 1 vill 
not induct any tenant or other person 
or otherwise create any interest in she 
property. 

Appeal allowed. 
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Union of India, Appellant v. Mool 
Chand Dasumal Pardasani, Respon- 
dent. . 

Civil Appeal No. 2201 of 1970, D/- 
3-9-1971. 


‘Constitution of India Art. 14 — 
Equality before law — Governmənt 
giving effect to a memorandum isseed 
by it introducing change in R. 56 (b) 
(i) of Fundamental Rules and thereby 
increasing date of superannuation of 
pre April 1938 Government servants 
from 55 years to 58 years and up to 
60 years in accordance with tenor end 
terms of memorandum — Petitioner 
alone denied operation of memoran- 
dum and compulsorily retired on com- 
pletion of 55 years of age — Held 
order retiring the Government servant 
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was violative of Art. 14 and was there- 

fore void. (X-Ref: Civil Services — 

Fundamental Rules, R. 56 (b) (i)). 
(Paras 12, 13, 14) 


- Cases Referred: Chronological Paras 


(1967) AIR 1967 SC 1264 (V 54)= 
(1967) 2 SCR 496, I. N. Sak- 
sena v. State of Madhya Pra- 
desh | 11 
(1961) AIR 1961 SC 1346 (V 48) 
= (1962) 1 SCR 374, Kailash 
. Chandra v. Union of India 8 


Dr. L. M. Singhvi. Sr. Advocate, 
(Mr. S. P. Nayar, Advocate with him), 
for Appellant; Respondent in person. 


The Judgment of the Court was 
delivered by 


RAY, J.: This appeal by . certi- 
ficate is against the judgment dated 
2/3 May, 1969 and 16 June, 1969 of 
the High Court of Gujarat quashing 
the order dated 18 December, 1963 
passed by the Collector, Central Ex- 
cise, Baroda and further ordering that 
the respondent will be deemed to have 
been continued in the service of the 
Government until he attained the age 
of 60 years. 

2. The order impeached by the 
respondent was as follows: oe 

“Central Excise Collectorate, 
Baroda, Establishment Order No. 286 
of , 1963. 


Shri Mulchand Pardasani, Upper Divi- 
sion Clerk, Head Quarter Office, Baro- 
da, who attains the age of 55 years on 
14-3-1964 is hereby informed that the 
Collectorate Departmental Promotion 
Committee, 1963, has not considered 
him suitable fòr further retention in 
service beyond the age of 55 years. 
He has the option to retire with effect 
from 14-3-1964 forenoon or proceed 
on leave as may‘be admissible and 
granted to him preparatory to retire- 


ment. 
Sd/- Illegible, 
for Collector, 18-12-63”. 
3. The respondent filed this 


suit for a decree that the order of 
retirement of the respondent passed 
by the Collector, Central Excise, Baro- 
da and all acts done in the course of 
the said order are illegal and that the 
respondent continued to be in service 
in the post he -was holding on 14 
March, 1964 and for other consequen- 
tial reliefs. The respondent’s. conten- 
tion was that the order was in contra- 
vention of his right to continue in 
service until he attained the age of 60 
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years, that the order cast a stigma on 
the respondent, that three months’ 
notice was required to be given to the 
_Government servant to retire on his 


attaining the age of 55 years, the order . 


‘of the Collector was against the orders 
issued under the authority of the Pre- 
sident of India raising the age of 
superannuation to 58 years. 


4. The contention of the Gov- 
ernment on the other hand was that 
prior to 30 November, 1962 Fundamen- 
tal Rule 56 (b) (i) stated the age of 
compulsory retirement of a pre-April, 
1938 ministerial servant to be 55 years. 
He might be retained in-service after 
the age of 55 years if he continued 
efficient but it was not a right. The 
other contention of the Government 
was that the orders regarding the res- 
pondent raising the age of super- 
annuation to58 years and further that 
three months’ notice was required to 
be given to a Government servant -to 
. retire him on his attaining the age of 
55 years were. contained in memo- 
randa dated 30 November, 1962 and 31 
December, 1963, and the said, memo- 
randa did not have the force of statu- 
tory rule and were mere. executive 
instructions: It was also contended 
that even if the memorandum was held 
to have the force of the statutory rule, 
the right of the respondent to continue 
in service till the age of retirement 
was subject to the absolute right of 
the Government to retire a Govern- 
ment servant on three months’ notice. 


5. There is no dispute that the 
respondent was a ministerial Gov- 
ernment servant whe had entered into 
the Central Government service prior 
to April, 1938 and that he would have 
attained the age of 55 on 14 March, 
1964. 

6. Fundamental Rule 56 as it 
stood prior to 30 Ncvember, 1962 in 
clause (b) thereof dealt with minis- 
terial servants. Clause (b) (i) provid- 
ed that a pre-1938 ministerial servant 
who was not governed by sub-clause 
(ii) thereof might be required to retire 
at the age of 55 years, but should- ordi- 
narily be retained in service, if he 
continued efficient upto the age of 60 
years. After the age of 60 years he could 
not be retained except in very spe- 
cial circumstances to be recorded in 

writing and with the sanction of the 
Local Government. Fundamental R. 56 
(b) Gi) dealt with ministerial servants 
who entered Government service on or 
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after 1 April, 1938 or who being in 
Government service on 31 March, 
1938 did not hold a lien or a suspend- 
ed lien on a permanent post on that 
date and stated that such ministerial 
servants would ordinarily be required’ 
to retire at the age of 55 years and 


- must not be retained after that age ex- 


cept on public grounds to be recorded 
in writing, and with the sanction of 
the Local Government. Such minis- 
terial servants in clause (b) (ii) would 
not be retained in service after the age 
of 60 years except in very special cir- 
cumstances. 


7. The -respondent was govern- 
ed by Fundamental Rule 56 (b) (i) as 
it stood prior to 30 November, 1962 
with the result that he might be 
required to retire at the age of 55 
years and that he should be ordinarily 
retained in service upto the age of 60 
years, if he continued to be efficient 
and after the age of 60 years he could 
not be retained in service except under 
special circumstancas. 


8. This Court in Kailash Chan- 
dra v. The Union of India, (1962) 1` 
SCR 374 = (AIR 1961 SC 1346) con- 
sidered Rule 2046 (2) (a) of the Indian 
Railway Establishment Code. Rule 2046 
(2) (a) is totidem verbis as Fundamen- 
tal Rule 56 (b) (i). This Court held 
that the ministerial servant falling 
within the said clause might? be com- 
pulsorily retired on attaining the age 
of 55, but when the servant is þe- 
tween the age of 55 and 60, the autho- 
rity will have the option to continue 
him in service subject to the condi- 
tion that the servant continues to be 
efficient. Therefore, there would be 
no right to continue in service beyond | 
the age of 55. 

9. In the present case there 
came into existence two memoranda. 
The first was dated 30 ‘November, 
1962. The second was dated 31 De- 
cember, 1963. The December, 1963 
memorandum was in partial modifi- 
cation of the memorandum dated 30 
November, 1962. Under the December, 
1963 memorandum it is stated that 
the President of India is pleased to 
decide that subject to the right of 
Government to retire any officer on 
three months’ notice after he had 
attained the age of 55 years, the pre- 
1938 ministerial officers governed by 
F. R. 56 (b) (i) should be continued in 
service like all other Government ser- 
vants (except those whose age of 
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retirement is 60) upto the. age. of 58 


years without an annual order sar.c-° 


tioning their retention. After the ege 
of 58 years and till they attain the age 
of 60 years, however, such an annual 
order would be necessary. It was also 
provided in the , memorandum that 
there will be a review in the case of 


all employees to assess their suitab:-li-. 


ty for retention beyond the age of 55 
years. It is not necessary to refer to 
the other parts of the memorandum 
for the purposes of the present appeal. 


- 10. Paragraph 6 of 30 Novem- 
ber, 1962 memorandum which stated 
that notwithstanding anything contain- 
ed. there the appointing author.ty 
might require to retire a Government 
servant after he attained the age of 
55 years on three months’ notice with- 
out assigning any reason was not modi- 
fied by 31 December, 1963 memoran- 
dum: The-decision of the Government 
to continue a ‘pre-1938 ministerial sər- 
vant upto the age of 58 years without 
annual order sanctioning the reten- 
tion was of course on a review to 
assess the suitability for retention be- 
yond 55. If the Government wanted 
to retain a pre-1938 ministerial ser- 
vant after the. age of 55 as a result of 
the November, 1962 
1963 memoranda he would be ccn- 
tinued upto the age of 58 years wiih- 
out annual orders sanctioning. reten- 
tion and thereafter upto the age of 60. 


years with annual orders sanctioning 
retention. — 
11. The respondent contenced 


that on 28 December, 1963 the date of 
the impeached order the respondent 
had not attained the age of 55 and he 
would have attained the age of 55 
years on 14 March, 1964. That is mot 
disputed. Therefore, as a result of 
the changes introduced by -the memo- 
randum to Fundamental R. 56 the res- 
pondent who was a pre-April, 1£38 
ministerial Government servant would 
be entitled to the benefit of the in- 
creased age of compulsory retirement 
subject to the right of the Govern- 
ment to review his case for retention 
beyond the age of 55 and the right of 
the Government to retire him on three 
months’ notice. This -Court in I. N. 


(1967) 2 SCR 496 = (AIR 1967 SC 
1264) in dealing ‘with the effect of 
-orders issued by the Government of 
Madhya Pradesh that -the age . of 
compulsory retirement of a ministerial 


and December, .- 


} _ the courts was 
Saksena v. State of Madhya Pradesh.. 
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Government servant would be raised 
to 58 years held that it was merely an 
executive direction ‘and not a rule. 
The respondent contended that there 
were distinguishing features in the 
memoranda in the present case and. 
the memoranda would be considered 
as a rule. It was‘particularly empha- 
sised by the respondent that the 
memorandum was under the direction 
of the President and the memorandum 
itself stated that action was being 
taken. to make necessary amendments 
in the Fundamental Rules as Well as 
Supplementary Rules and Civil Ser- 
vice Rules and therefore the memo- 
randum amounted to a rule and all 
that remained. to be done was to make 
formal amendments in the Fundamen- 
tal Rules. The High -Court held that 
the memorandum ‘in the present case 
was not in the nature of executive or 
administrative instruction. 


12. Counsel for the Govern- 
ment.stated ` that the memorandum 
was given effect to in relation to mini- 
sterial servants at all relevant times 
subsequent to 31 December, 1963. The 
Government acted on the memoran- 
dum. The ministerial servants were}. 
also treated as governed by the memo- 
randum. The age of superannuation 
subsequent to 31 December, 1963 be- 
came 58 as a result of the memoran- 
dum. Ministerial servants continued 
to be in service upto 58 and thereafter 


“up to 60 in accordance’ with the tenor 


and terms of the memorandum. In this 
view of the matter to deny the res- 
pondent operation of the memorandum 
will be an infraction of Article 14 of 
the Constitution. There is nothing in 
the record to indicate that the respon- 
dent was not efficient. On the con- 
trary, the order in the present case 
gave the respondent an option to re- 
tire with effect from 14 March, 1964 
when. he would have attained the age 
of 55. years. The same order gave the 
respondent option to retire with ef- 
fect from 14 March, 1964 or to pro- 
ceed on. leave as might be admissible 
or granted to him preparatory to 
retirement. The stand taken by the 
Government in the present case in all 
that the. respondent 
was on preparatory leave extending 
upto 28 months after 14 March, 1964. 
In fact, the records show that the res- 
pondent was paid the salary that was 
admissible to him for this leave period 
for 28 months. Therefore, for 28 
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months after 14 March, 1964 he con- 
tinued to be a Government servant. 
Taking into consideration these fea- 
sures it is clear that the respondent 
was thus entitled to the benefit of the 
-ncreased age of retirement viz. 58 
years and thereafter upto 60 years in 
accordance with the memorandum. The 
memorandum became a part of the 
Fundamental Rules as a result of the 
Fundamental (Sixth) Amendment 
Rules, 1965. 


13. The order challenged by 
she respondent in the present case is 


inot legal and it cannot be sustained in. 


‘view of the fact that the respondent 
|would be entitled to the benefit of the 
memorandum as all cther Government 
servants were at the relevant time. ` 


14, It is not necessary for us to 
express any view on the ‘question as 
to whether the memorandum would 
be a mere executive and administra- 
tive instruction or have the force of 
statutory rules. We rest the decision 
in the present case on the considera- 
ion that the order complained against 
uffers from the vice of violation of 

rticle 14 of the Constitution. The 
rder of the High Court that the res- 
pondent would be deemed to be in 
Government service until he attained 
‘the age of 60 years on 14 March, 1969 
is upheld. 


15. For these reasons, the ap- 
peal fails and is dismissed. The ap- 
pellant will pay costs to the respon- 
Jent. ; 

Appeal dismissed. 
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Darshan Singh Ram Kishan, Ap- 
pellant v. The State of Maharashtra, 
Respondent. 

Criminal Appeal No. 100 of 1969, 
D/- 2-9-1971. ra 

Criminal P. C. (1898), S. 196-A— 
Prosecution for criminal conspiracy — 
Consent as required by the Section 
must be taken by the Court — Only 
if it takes the cognizance of the 


“*(Cri. Appin. No. 1341 of 1968, D/- 8- 
1-1969 —- Bom.) . 
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(1939) AIR 1939 Bom 129 (V 26) 
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offence under S. 120B I. P. C. and the 
cognizance is said to be taken by the 
court of the offence only when it first 
takes the judicial notice of the offence. 
(X-Ref: Penal Code (1860), S. 120-B). 
(Paras 8, 10, 12) 
Thus where a charge-sheet filed 
by the police disclosed the offence of 
abetment forging and impersonation 
and a magistrate after perusing only 
the records ‘submitted by the police 
under S. 173 Cr. P. C. in which none 
of the witnesses alleged either directly 
or indirectly that the accused persons 
had entered into criminal , conspiracy, 
considered that material before him, 
framed a charge of criminal conspiracy 
for forging passport and committed 
the accused for the offence under sec- 
tion 120B I. P.C it was quite clear that 
he took the cognizence of the offence 
alleged in charge sheet and not of the 
offence under S. 120B and hence the 
committal order was not vitiated for 
want of consent as required in the 
section. (Paras 8, 10, 12) 
Cases Referred: Chronological Paras 

(1962) AIR 1962 SC 876 (V 49)= 
(1962) Supp 2 SCR 297=(1962) « 

1 Cri LJ 770, Pramatha Nath 

Taluqdar v. Saroj. Ranjan Sar- F 

: 1 


=40 Cr LJ 579, Ramchandra 

Rango v. Empercr 11 
(1925) AIR 1925 Cal 579 (V 12)= 

26 Cr LJ 302, Biroo Sardar 

v. Y. C. Ariff 11 


M/s. C. L. Sareen and J. C, Tal- 
war, Advocates, for Appellant; M/s. 
P. K. Chatterjee and S. P. Nayar, 
Advocates, for Respondent. 

The Judgment of the Court was 
delivered by 

SHELAT, J.: The appellant and 
one Bakshi Singh Sunder Singh were 
accused No. 2 ard accused No. 1 res- 
pectively in the committal proceed- 
ings before the Presidency Magistrate, 


28th Court, Greater Bombay. This 
appeal, by special leave, is directed 
against. the judgment of the High 


Court of Bombay refusing to quash the 
order of committal passed by the learn- 
ed magistrate. 

2. The facts relevant to this 
appeal are few and may first be stated. 

3. On October $81, 1963, one 
Jivansingh Uttamsingh obtained a Bri- 
tish passport bearing No. 183459 at 
Nairobi. On the strength of that pass- 
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port he was returning to India with 
his family. On his way he died on 
board the ship. According to the pro- 
secution that passport came into the 
hands of the appellant. Bakshi Singh 
desired to go to the United Kingdcm, 
but had no passport. The appellant 
agreed to arrange his journey and also 
for that purpose to obtain a passport 
for him. 


4. The allegation was that the 
appellant prepared an application for 
a visa in the name of Bakshi Singh. It 
was further alleged that with a view 
to procure the said visa the photogreph 
of the said deceased Jivansingh was 
removed from the said passport end 
that of Bakshi Singh substituted. The 
visa having in this fashion been obtain- 
ed, Bakshi Singh journeyed to the Uni- 
ted Kingdom having on his way made 
some intermediate halts. The British 
authorities suspected that the passport 
was a forged document and repatriat- 
ed Bakshi Singh to India. On his arri- 
val he was handed over to the Sve- 
cial Police, Bombay. 


5. The Special Police carried 
out investigation in the course of 
which they recorded statements of 
certain witnesses: including that of 
Tanna ‘Singh, the younger brother of 


Bakshi Singh. On compietion of the’ 


investigation, the police filed a charze- 
sheet before the learned Magistrate. 
That charge-sheet is not before us. 
But counsel for the appellant inform- 
ed us that Bakshi Singh was therein 
charged under sections 419 and 471 
` read with section 468, and the appel- 
lant was charged under sections 419/ 
109, 468 and 471 of the Penal Ccde. 
Counsel also informed us that the 
Magistrate did not examine any wit- 
nesses, during the committal procesd- 
ings but on a perusal of the charge- 
sheet and the documents filed before 
him under sec. 173 of the Code of 
Criminal Procedure he framed’ the 
charges and committed, by his order 
dated September 13, 1968; Bakshi 
Singh and the appellant for trial before 
the Sessions Court. By that order he 
directed the said Bakshi 
stand his trial under sections: 120B, 
419, 467 and 471 read with sec. +67, 
and the appellant under sections 120B 
and 467 of the Penal Code. The of- 
fence of criminal conspiracy charzed 
under sec. 120B was that the said 
Bakshi Singh and the appellant Aad 


Darshan Singh v. State of Maharashtra 
’ conspired to forge 


Singh to. 
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the said passport 
for the use of the said Bakshi Singh. 

6. . In the High Court various 
contentions were raised on behalf of 
the appellant in support of his appli- 
cation under sec. 561A of the Code of 
Criminal Procedure including that 
under sec. 196A (2). That contention 
was that no consent as required by 
sec. 196A (2) having been first obtain- 
ed, the Magistrate had no jurisdiction 


.to take cognizance of the offence of 


conspiracy, and therefore, the com- 
mittal order was without jurisdiction 
and had to be quashed. In this appeal 
we are concerned only with that con- 
tention as the special leave granted to 
the appellant has been limited to that 
ground alone. 

T. Sub-section (2) of sec. 196A, 
which is relevant to the present case, 
provides that no court shall take cog- 
nizance of the offence of criminal 
conspiracy punishable under sec. 120B 
of the Penal Code in a case inter alia 
where the object of such conspiracy is 


. tocommit any non-cognizable offence. 


There is no doubt that the charge, as 
framed by the Magistrate and for 
which he committed the appellant and 
Bakshi Singh to stand their trial be- 
fore the Sessions Court, was for cri- 
minal conspiracy, the object of which 
was to forge the said passport, a non- 
cognizable offence. In respect of that 
offence, sec. 196A (2) would undoubt- 
edly apply. What that section prohi- 
bits is taking cognizance of an offence 
of criminal conspiracy unless consent 
to the initiation of proceedings against 
the person charged with it has been 
first obtained. 


8. As provided by sec. 190 of 
the Code of Criminal Procedure, a 
Magistrate may take cognizance of an 
offence either (a): upon receiving a 
complaint, or (b) upon a police report, 
or (c) upon information received from 
a person other than a police officer or 
even upon his own information or sus- 
picion that such an offence has been 
committed. As has often been held, 
taking cognizance does not involve any 
formal action or indeed action of any 
kind but occurs as soon as a Magis- 
trate applies his mind to the suspect- 
ed commission of an offence. Cogni- 
zance, therefore, takes place at a point 
when a magistrate first takes judicial 
notice of an offence. This is the posi- 
tion whether the magistrate takes 
cognizance of an offence on a com- 
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plaint, or on a police report, or upon - 


information of a person other than a 
police officer. Therefore, when a 
magistrate takes cognizance of an of- 
fence upon a police report, prima facie 
he does so.of the offence or offences 
disclosed in such report. 


9. It is not in dispute that the 
charge-sheet submitted by the police 


. officer for the purpose of initiation of 


proceedings by the magistrate was for 
offences under sections 419 and 471 
read with sec. 468 against Bakshi 
Singh and under sections 419/109, 471 
and 468 against the appellant. The 
charge-sheet admittedly did not refer 
toor charge either of them with crimi- 
nal conspiracy under sec. 120B. Prima 
facie it is not possible to say that at 
the stage when the police filed the 
charge-sheet the Magistrate took cog- 
nizance of the offence under sec. 120B, 
for, that was not the offence alleged 
in the charge-sheet to have been com- 
mitted by either of the two accused 
persons. i 


10. True it is that the Magis- 
trate ultimately drew up charges 
which included the offence under sec- 
tion 120B, the object of which was to 
forge the passport, an offence under 
sec. 467. The Magistrate also did not 
consider it necessary to examine any 
witnesses and framed the charges on 
a perusal of the chargesheet: submit- 
ted to him by the police, the statement 
of witnesses recorded by the police 
during their investigation and such 
other documents as were filed under 
sec. 173 of the Code of Criminal Pro- 
cedure before him. The materials 
before him, therefore,, were the same 
as were before the police officer who 
had filed the charge-sheet. But. while 
drawing up the charges and passi- 
his order of committal, the Magistrate 


considered that though the  -charge- 


sheet filed before him alleged the com- 
mission of offences under Ss. 419/109, 
471 and 468, the proper charge on the 
materials before him, although they 
were the same as before the police 


jofficer, warranted a charge of crimi- 


nal conspiracy for forging a passport. 





It is quite clear, however, that the 
cognizance which*he took was of the 
offences alleged in the charge-sheet 
because it was in respect of those 
offences that the police had applied 


jto him to initiate proceedings against 


Bakshi Singh and the appellant and 
not for the offence under sec, 120B. It 
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was at a later stage, i.e., at the time of 
passing the committal order that he 
considered that a charge under sec- 
tion 120B was the more appropriate 
charge and not a charge under S. 109 
of the Penal Code. Thet bsing so, it 
must be held that the Magistrate took 
cognizance of the offence of abetment 
of an offence of forgery and imperso- 
nation so far as the appellans was con- 
cerned and not of the offence of cri- 
minal conspiracy, and therefore, sec- 
tion 196A (2) did not apply. - l 


1i. Counsel in this connection 
relied on certain observations made 
in a minority judgment of S. K. Das, 
J., in Pramatha Nath Taluadar v. Saroi 
Ranjan’ Sarkar, (1962) Supp 2 SCR 297 
=(AIR 1962SC 876). The question 
involved there was, whether a second 
complaint could be entertained by a 
magistrate who or whose predecessor 
had on the same or similar allegations 
dismissed a previous complaint, and if 
so, in what circumstances stould such 
a complaint be entertained. Arising 


‘out of this question a contention was 


raised whether on the complaint, as it 
was framed, the Magistrate had the 
jurisdiction to take cognizar:ce of the 
offences alleged in the complaint in 
the absence of a sanction under sec- - 


tion 196A. The second complaint al~ 


leged offences under sections 467 and 
471 read with sec. 109 of the Penal 
Code. But in para 5 thereof, there 
was an allegation as to criminal cons- 
piracy and it was on the basis of that 
allegation that sec. 196A (2) vzas sought 
to be invoked. It was in this con- 
nection that the learned Judge at 
page 315 of the report observed: 


“It would not be proper to decide 
the question of sanction ‘merely by 
taking into consideration the offences 
mentioned in the heading or the use 
of the expression “criminal conspi- 
racy” in para 5. The proper test should 
be whether the allegations made in the 
petition of complaint disclesed při- 
marily and essentially an offence or 
offences for which a consént in writ- 
ing would be necessary to the initia- 
tion of the proceedings within the 
meaning of S. 196A (2) of thea Code of 
Criminal Procedure. It is from that 
point of view that the petition of 
complaint must be examined.” 

The learned Judge ultimately held 
that though the offence of criminal 
conspiracy was alluded to in para 5 
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of the said complaint, the offence 
“primarily and essentially” charged 
was abetment by conspiracy urder 
sec. 109 of the Penal Code, and thare- 
fore, no consent under sec. 196A (2) 
was required. In Biroo Sardar v. 
Y. C. Ariff, ATR 1925 Cal. 579 the 
view also taken was that it is not the 
sections referred to which matter but 
the offence prima facie disclosed. =ol- 
lowing that decision, the High Court 
of Bombay in Ramchandra Rango v. 
Emperor AIR 1939 Bom 129 observed 
that the question whether sanction is 
necessary or not depends not on the sec- 
tions referred to in a complaint but 
the offence prima facie disclosed by 
the facts alleged in it. 


12. . It is clear from the charge- 
sheet submitted to the magistrate that 
the offence of criminal conspiracy was 
not even referred .to. The offence 
“primarily and essentially” alleged 
therein was one of abetment of: for- 
gery under sections 468 and 471 and 
of false impersonation under sec. 419 
read with sec. 109;- Assuming that the 
Magistrate before taking cognizance 
had perused the statements of wit- 
nesses recorded by the police during 
investigation, it was conceded by 
counsel, after he. himself had sone 
through them from the record, 
that. none. of the witnesses had 
alleged therein either directly or 
indirectly of the appellant having en- 
tered into a criminal conspiracy with 
Bakshi Singh for forging the pass- 
port. It cannot be disputed that the 
charge-sheet also prima facie disclosed 
the offence of abetment. That being 
so, it is impossible to sustain the argu~ 
ment that the. Magistrate took ecgni- 
zance of the offence under sec. 120B, 
and therefore, consent under sec. 196A 
(2) was required as a condition prece- 
dent or that the committal order and 
the proceedings for committal which 
he took were vitiated for want of such 
consent, 


13. The appeal, therefore, fails 
and is dismissed. 


Appeal dismissed. 
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AIR 1971 SUPREME COURT 2375 
(V 58 C 513) 


(From Calcutta: (1968) 72 Cal WN 321) 


_K. S. HEGDE AND A. N. 
GROVER, JJ. l 


. "The rea ae of Income-tax, 
West Bengal II (In all the Appeals), 
Appellant v. Kamal Behari Lal 
Singha etc., Respondents, i 


Civil Appeals Nos. 
of 1968, D/- 16-8-1971. 


Income Tax Act (1922), S. 4 — 
Capital receipt or revenue receipt — 
The question whether a receipt is a 
revenue receipt or capital receipt lar- 
gely depends on the fəcts of each case 
and has to be determined . entirely by 
its character in the hands of the recei- 
ver and the source from which it is 
paid has no bearing on the question. 
(X-Ref: S. 2 (6A) and S. .2 (6C)). AIR 


1667 to 1673 


” 1970 SC 388 and (1933) 17 Tax- Cas 


432,. Applied. (Para 4) 


The assessee, a shareholder in a 
‘Company owning an estate, received 
in the relevant accounting year a sum 
by way of dividend, a part of which 
represented the amount received by 
the Company as selamis and as com- 
pensation for the acquisition of lands 
of the Company which was not earn- 
‘ed in the course of business of the 
Company. 

Héld that when the amount of 
capital receipt was distributed amongst 
the shareholders each of thém took a 
share of the capital asset in which 
they were beneficially entitled. Hence, 
the share of the capital receipt though . 
distributed as dividend must also be 
treated as capital receipt and not 
dividend, income of the assessee. f 

(Para 9) 

Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 388 (V 57)= | 
_ 74 ITR .849, Commr. of Income 

Tax, West Bengal v. Nalin 

Behari Lall Singha- ’ 5 
(1983) 17 Tax Cas 432, Trustees 

of the Will of H. K. Brodie 

(deceased) v. Commr. ‘of Inland 

- Revenue i 


Mr. B. D. Sharma, Advocate,’ for 
' Appellant (In all the Appeals). Mr. 
Sukumar Ghose. and Miss Swapna 


Ghosh, Advocates for Responders (In 
all the Appeals). 
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The following Judgment of the 
Court was delivered by 

HEGDE, J.: Two questions of law 
which arise for decision in these ap- 
reals are: x 

(1) Whether on the facts and in 
the circumstances of the case the Tri- 
tunal was right in holding that the 
distribution to the assessee of the 
amount attributable to land acquisi- 
tion compensation received by the 
Ukhara Estate Zamindaries Ltd. after 
3ist March. 1948 was in the hands of 
the assessee, receipt of dividend within 
the meaning. of Section 2 (6 A) of the 
Indian Income-tax Act, 1922? 

2. Whether. on the facts and in the 
circumstances of the case the Tribu- 
nal was right in holding that the 
receipt by the assessee of the amount 
attributable to selamis realised by the 
Ukhara Estate Zamindaries Ltd. for 
grant of long term leases after 31st 
March, 1948 was a receipt of income 
of the assessee and taxable as the 
income of the assessee from other 


sources?” 
2. On both these questions 
the decision of the authorities under 


tne Indian Income-tax Act, 1922 (in 
brief the Act) as well as that of the 
Tribunal was against the assessees. But 
disagreeing with the view taken by 
these authorities the High Court ans- 
wered both these questions in favour 
of the assessees. The Commissioner 
of Income-tax, West Bengal aggrieved 
by this decision has brought these ap- 
peals to this Court on the strength of 
the certificates given by the High 
Court. . 

3. As facts in each of these ap- 
peals are more or less similar it is 
sufficient if we set out the facts in the 
case of Kamal Behari Lal Singha, for 
the assessment year 1950-51 the 
corresponding accounting year being 
1355 B. S. ending on April 13, 1950, itis 
said that Kamal Behari Lal Singha, 
‘who will hereinafter be referred to as 
the assessee was a shareholder in the 
Ukhara Estate Zamindaries Ltd. (to be 
hereinafter referred to as “company”). 
During the relevant accounting year, 
the assessee received a sum of Rupees 
13,200/- as dividend from the said 
company. The said dividend was 
ceclared on October 19, 1949. Out of 
that amount a sum of Rs. 8829/- was 
paid out of the accumulated capital 
gains. received by the company in the 
shape of Selamis and land acquisition 
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compensation receipts after March 31,. 
1948. Such capital gains were taken to 
the reserve fund and thereafter dis- 
tributed as dividends of the com- 
pany. The remainder of the divi- . 
dends was paid out of the ba- 
lance of profit and loss account. In 
these appeals the dispute centres 
round the taxability of that share of 
the dividend which has been paid out 
of the capital gains in the hands 
of the company. The Income-tax 
Officer came to the conclusion 
that no dividend distributed ` can _ 
be considered’ as having been paid 
out of the “capital geins’” of the 
company: therefore the same is taxa- 
ble as “dividend”. In appeal the Ap- 
pellate Assistant Commissioner accept- 


ed the contention of the assessee that . 


the receipt of Rs. 8829/- cannot be 
considered as dividend within the 
meaning of S. 2 (6A) of the Act but 
he held that the same is taxable as 
income in the hands of the assessee. 
The Tribunal confirmed the order of 
the Appellate Assistant Commissioner. 


4, It is now well settled that 
in order to find out whether a receipt 
is a capital receipt or a Revenue receipt 
one has to see what it is in the hands 
of the receiver and not its nature in 
the hands of the payer. In other 
words, the nature of receipt is deter- 
mined entirely by its character in the 
hands of the receiver and the source 
from which the payment is made has 
no bearing on the question. Where 
an amount is paid which, so far as the 


payer is concerned, is paid whol- 
ly or partly out of the capital, 
and the receiver receives it as 
income on his part, the entire 
‘receipt is taxable in the hands 
of the receiver. Therefore the fact 


that the amount sought to be taxed in 
these appeals was capital gains in the 
hands of the compeny is not a rele- 
vant circumstance. What we have to 
see is what it was in the hands of the 
assessees. The question whether a par- 
ticular ‘receipt is a capital receipt or 
a revenue feceipt isa somewhat diffi- 
cult question to decide though the 
principles bearing on the question are 
well settled. The application of those 
principles to a given set of facts often 
creates difficulties. The decision by 
and large depends upon the facts of 
each case. 


5. So far es the first question 
set out earlier is concerned the same 
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is settled by the decision of this Court 
in Commissioner of Income-Tax, West 
Bengal v. Nalin Behari Lall Singha, 
74 ITR 849 = (AIR 1970 SC 388). The 
assessee therein was also one of the 
shareholders of Ukhara Estate Zamin- 
daries Ltd. His case was no different 
from that of the respondents herein. 
But the only point that arose for deci- 
sion in that appeal was whether~ the 
receipts similar to those we are consi- 
dering here can be ‘considered as 
“dividends”? This court answered that 
question in the negative. This Court 
refused to go into the question whether 
the same could be considered as income 
other than dividend. Dealing with that 
contention this Court observed: 

“Counsel for the revenue sought 
to argue that the share of dividend 
which is not chargeable to tax by virtne 
_of the exemption clause is still liable 
‘to tax as income other than dividend. 
But no such contention was raised 
before the Tribunal or the High Court 
and no question was raised in that be- 
half. We will not be justified in en- 
tering upon the question which was 
not raised or argued before the Tribu- 
nal and before the High Court.” 


6. In these apreals we have to 
decide what was left undecided in that 
case. 

T. Coming back to the ques- 
tion how exactly to draw the line be- 


tween a capital receipt and a revenue ' 


receipt in cases of the type that are 
before us, one can do no better than 
refer to the observations of Finlay J. 
in Trustees of the Will of H. K. Brodie 
(deceased) v. Commissioner of Inland 
Revenue (1933) 17 Tax Cas 432 at 
p. 439. 

“But, I think, the governing con- 
sideration is this: the question being, 
was the sum received as income, one 
has to consider what was the source 
from which it was received and what 
were the circumstances in which it 
was received. If the capital belonged 
to .the person receiving the sums—if 
he or she was beneficially entitled not 
only to the income but to the capital 
— then I should think that, when the 
payments were made, they ought to 
be regarded,.and would be regarded, 
as payments out of capital, but where 
there is a right to the income, but the 
capital belongs to somebody else, then, 
if payments out of capital are made 
and made in such a form that they 
come into the hands of the beneficia- 


was 
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ries as income, it seems to me that 
they are income and not the less 
income, not of the person receiving 
them, but in the hands of somebody 
else — capital.” - : i 


8. The above observations, in 
our opinion, correctly set out the law. 
Let us now turn to the facts 
of this case. The assessees were share- 
holders in the company. They were 
beneficially entitled to the capital of 
the company. .The amount with which 
we are concerned jin these appeals 
received by the company as 
Selamis and as compensation for the 
acquisition. of the lands of the com- 
pany. It was not something earned 
by the company in the course of its 
business. - Undoubtedly it was a capi- 
tal receipt in the hands of the com- 
pany but that by itself is not suffi- 
cient. We have next to see whether 
it was a capital receipt in the hands 
of the assessee. As mentioned earlier, 
the assessee had a beneficial interest 
in that sum when it was in 
the hands of the company. There- 
fore when that sum was distributed 
amongst the shareholders of the 
company, each of the shareholders 
took a share of the capital asset in 
which they were beneficially entitled. 
That being so the receipt with which 
We are concerned in these appeals 
must also be considered as capital 
receipt. The fact that those sums 
were distributed as ‘dividends’ does 
not change the true. nature of the 
receipt, A receipt is what it is and 
not what it is called. 


-10. In the result these appeals 
fail and they are dismissed with costs 
— hearing-fee one set. 

Appeal dismissed. 


AIR 1971 SUPREME COURT 2377 
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(From Mysore: ILR (1966) Mys. 564) 
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D. G. PALEKAR, JJ. 


Sri .Vishwesha Thirtha Swamiar 
and others, (In all the Appeals), Ap- 
pellants v. The State of Mysore and 
another, (In all the Appeals), Respon- 
dents. 

Civil Appeals Nos. 2222 of 1966, 
fore 444 and 446 of 1970, D/- 12-8- 
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(A) Constitution of India, Sch. VII 
List IT Entry 45 — Land Revenue — 
Surcharge on the land revenue being 
merely an enhancement of land reve- 
nue and not a tax on land revenue, it 
. is within the legislative competence to 
levy surcharge on the existing -Jand 
revenue. (X-Ref: Mysore Land Reve- 
nue (Surcharge) Act (13 of 1961), S. 5). 

(Paras 10, 14) 

(B) Constitution of India, Art.. 14 

— Imposing an additional land reve- 
nue, by way of surcharge as a tempo- 


rary measure before the uniform land 


revenue law is enacted after -reorga- 
nisation of the State, is npt a hostile 
discrimination so as to be violative of 
the Article. | : (Paras 19, 20) 

By virtue of S. 119 of Reorgani- 
' sation Act lands in the newly merged 
territory are liable to pay the land 
revenue under the existing law, the 
‘resettlement and survey in the entire 
State takes a long time and in such 
case if uniform additional land reve- 
nue is imposed as.a temporary mea- 
sure, it is, not violative of Article 14 
-even though lands of the newly merg- 
ed territory have’ to pay more land 
revenue. (Paras 19, 20) 


Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 1458 (V 54)= 
(1967) 3 SCR 28, State of | 
Andhra Pradesh v. Nalla Raja 
Reddy j 16, 18 
(1966) 1966-1 Mys LJ 315 = 5 
Law Rep 94, Vishwasha: Thirtha 
~ Swamiar v. State of Mysore 18 
(1964) AIR 1964 SC-1179 (V 51)= 
' (1964) 6 SCR 846, State of 
Madhya Pradesh v. Bhopal 
Sugar Industries Ltd. 20 
(1960) ATR 1960 Mad 543 (V 47)= 
(1959) 2 Mad LJ 344, C. V. 
Rajagopala Chariar v. State of 
Madras 13, 17 

Mr. V. S. Desai, Sr. Advocate, 
(Mr. R. B. Datar, Advocate, with him), 
for Appellants (In all the Appeals); 
M/s. R. Gopalakrishnan and M. Veera- 
ppa, Advocates, for Respondents (Iù 
all the Appeals). 

f The following . Judgment of the 
Court was delivered by’ 

SIKRI, C. J.: Seven writ petitions 
were filed in the Mysore High Court 
under art. 226 of the Constitution 
challenging the validity of the Mysore 
Land Revenue (Surcharge) Act, 1961— 
Mysore Act XIII of 1961—as amended 
by Mysore Acts 1 and 31 of 1963, as 
being ultra vires the Constitution. 


{Prs. 1-5] Vishwesha Thirtha Swamiar v. State of Mysore ` 


‘proximately of about Rs. 8,000/- 


A.I. R. 


Some of the petitioners were from 
South Kanara District, and some from 
Bellary District, which were part of 
the Madras State prior to the re-orga- 
nisation of States. Some pétitioners` 
were from the Karnatak area of the 
then Bombay State.: The High Court 


_ held that the Acts were within the 


competence of the Mysore Legislature 
and did not violate Arts, 14, 19 or 31 
of the Constitution. 


2. There are six appeals before 
us but the learned counsel for the ap- 
pellant gave us facts relating to writ 
petition arising from South Kanara 
district only. It is common ground 
that if the High Court judgment on 
the writ’ petition arising from South 
Kanara district is upheld, the other 
appeals must also fail. 


3. In writ petition No. 1137 of 


1963, which is concerned with lands in 


South Kanara district, the facts in ~ 
brief are these. The petitioner mutt, 
which is appellant : before us, owned 
immovable properties in the . district 
of South Kanara and was paying an . 
assessment to the Government ap-. 
per 
annum. In respect of these lands 
survey and settlement. were introduced 
from 1902: to 1904 and classified: into 


‘three major classes of lands, viz., dry, 


wet and garden. The settlement . was 
for a period of 30 years and the wet 
lands were further classified into sub- 
classes. 


4, Under the terms of the 
Ryotwari settlement governing the 
district the revenue assessment rates 
for the different classes of lands were 
fixed for a period of 30 years and 
they could not be varied during that 
period. In 1934,. after the said period 
of 30 years, by notification dated April 
20, 1934, the rates of assessment of 
garden and wet lancs were revised 
and increased uniformly by 121/2 per 
cent on the existing rates. Under the 
settlement of 1934 it was an express 


-term and condition that there was to 


be no increment of .assessment’ duting 
the period of 30 years of the settle- 
‘ment of any assessment. 


5. The “Madras .- Legislature 
levied a surcharge on these lands in 
1954, and again in 1955, but by. the 
time anything could be. done under 
the Madras Land Revenue (Surcharge) 
Act, 1954 and the Madras Land Reve- 
nue (Additional Surcharge} Act, 1955, 
the district of South Kanara with the 
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integrated with Mysore and other areas 
and formed the new State. 


6. By virtue of S. 119 of the 
States Reorganisation Act the lands 
continued to pay land revenue under 
the existing law, but the new - State 


enacted Mysore Act No. XII of 1961, . 


called the Mysore Land Revenue (fur- 
charge) Act, 1961, which came ito 
force on April 1, 1961. Under chis 
Act a surcharge on the land reveaue 
at the rate of 15 np on every rupee of 
land revenue was levied and this was 
payable by every landholder liable to 
pay a sum exceeding Rs. 20 as land 
revenue. Section 3 (2) provided for 
an exemption to merged territories or 
merged’ areas within the Bomoay 


‘ Area, or within the Hyderabad area, 


if on such land the land revenue fay- 
able had not been fixed by a revenue 
survey and settlement made under the 
Bombay Land Revenue Code, 1879 or 
the Hyderabad Land Revenue Act, 
1318 Fasli, and the land revenue fay- 
able after remission, if any, was ecual 
to or more than the land revenue and 
the surcharge under sub-s. (1) payable 
on similar lands in the nearest neigh- 
bouring village to which the revenue 
TNT and settlement had been inzro- 
uced. 


T. Another Act, ‘called the 
Mysore Land Revenue (Surcha-ge) 
(Amendment) Act, 1962 was enacted 
and it came.into force from April, 1, 
1962. Under this Act. the ` surcharge 
for the two years, viz., 1962-63 and 
1963-64 was raised to 100 per.cens of 
the land revenue in the case of wet 
and garden lands and 75 per cenz of 
the land revenue in respect of such 
dry lands. Section 5 of the Surcharge 
Act of 1961 provided for the surcharge 
being treated as land revenue and be- 
ing recovered as such. 


8. Before the High Court the 


_ Acts were challenged on four grounds: 


(1) The Mysore Legislature had no 
legislative competence to enact the 
Mysore Act No. 13 of 1961 or the 
amending Act; (2) Under any circam- 
stances the Legislature had no œm- 
petence to levy additional lahd reve- 
nue if the levy in question was. eon- 
sidered as land revenue during the 
period the settlement was in force: (3) 
The impugned . Act was ultra vires 


. art. 19.(1) (® and art. 31 of the Con- 


stitution; and (4) The levy in ques- 
tion was hit by art. 14 of the Consti- 
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-exception of Kasaragod Taluk beceme 


tution as the same was discriminatory 
in character. Before us the learned 
counsel for the appellant has confined 
his attack on the first and the fourth 
grounds. 


9. The High Court held that 
the so-called land revenue surcharge 
was but an additional imposition of 
land revenue or a land tax and fell 
either within Entry 45 or Entry 49 of 
the State List.. - 


10. It seems me us that the sur- 
charge fell squarely within Entry 45. 
The legislation is but an enhancement 
of the land revenue by imposition of 
surcharge-and: it cannot be called a 
tax on land revenue, as contended by 
the learned~counsel for the appellant. 
It is a common practice among the 
Indian- Legislatures to impose sur- 
charge on existing tax. Even Art. 271 
of the Constitution speaks of a sur- 
charge for the purpose of the Union 
being levied by way- of increase in the 
duties or taxes ` mentioned in Art. 269 
and Art. 270. 

11. Section 3 w of the Act of 
1961 reads: : 

“3 (1) Notwithstanding anything 
contained in any contract, grant or 
other instrument, or in the Mysore 


-Land Revenue Code, 1888 (Mysore Act 


IV of 1888) or any other correspond- 
ing law or orders having the force of 
law in any area of the State: 


(a) Every landholder liable to pay 
a sum exceeding twenty rupees for a 
revenue year to the Government in 
respect, of all lands held by him shall 
pay for every revenue year surcharge 
at the rate of fifteen naye paise on 
every rupee of the land revenue pay- 
able by him; and 

(b) Where the term for which the 
assessment of land revenue on any 
land fixed under the Mysore Land 
Revenue Code, 1888 (Mysore Act IV 
of 1888) or under any corresponding 
law or order in force in any area of` 
the State has expired, every such land- 
holder shall pay for every revenue 
year an additional surcharge. at the 
rate of twenty naye paise’ on every 
rupee of the land revenue on such land 
until the land revenue fixed at the . 
next revenue survey and settlement 
on such land becomes payable.” ~ 


12. It seems to us that the Act 
clearly levies land revenue although 
it is by way of surcharge on the exist- 
ing land revenue. If this is so, the 


-~ where there is 
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fact that the surcharge was raised to 
100% of the land revenue on the wet 
and garden lands and 75% of the land 
revenue in respect of dry lands, sub- 
ject to some minor exceptions, does 
not change the nature of -the imposi- 
tion. 

13. We may mention that the 
Madras High Court took the same 
view in C. V. Rajagopalachariar v. 
State of Madras, AIR 1960 Mad 543. 


14. We agree with the High 
Court that the Mysore Legislature was 
PRIRA to enact the impugned 

cts. 


15. The learned counsel chal- 
lenged the validity of the Acts under 
art. 14 of the Constitution, on the 
ground that it was common ground 
that there was inequality in taxation 
between the lands 
South Kanara District and the areas 
in the erstwhile Mysore State. The 
High Court proceeded on the basis 
that the land revenue was highest in 
the Madras area of the State as it was 
represented to it that in the old 
Madras State half of the estimated net 
produce was taken as land revenue 
whereas in other areas only 1/16th of 
the gross produce was taken as land 
revenue. These facts were not admit- 
ted by the State but the High Court 
assumed those facts for the purpose of 
the case to be correct. We will also 
proceed on those assumptions because 
even assuming these facts it cannot be 
said that there has been any breach 
of art. 14 of the Constitution. 

16. This Court, -in State of 
Andhra Pradesh v. Nalla Raja Reddv 
(1967) 3 SCR 28 = (AIR 1967 SC 1458) 
while dealing with the Andhra Pra- 
desh Land Revenue (Additional Assess- 
ment) and Cess Revision, Act 22 of 
1962, made the following general 
observations: 

“A statutory provision may offend 
Art- 14 of the Constitution both by 
finding differences where there are 
none and by making no difference 
one. Decided cases 
laid down two tests to ascertain whe- 
ther a classification is permissible or 
not, viz., (i) the classification must be 
‘ founded on an intelligible differentia 
which distinguishes persons or things 
that are grouped together from others 
left out of the group; and (ii) that the 
differentia must have a rational rela- 
tion to the object sought to be achiev- 
ed by the statute in question.” 


comprised in the. 


ALR. 


17. After referring to the deci- 
sion of the Madras High Court in 
Rajagopalachariar’s case, AIR 1960 
Mad 543 this Court observed: 


“In the said Madras Acts a sur- 
charge was imposed in addition to the 


. previous rates and the previous rates 


had been made on. the basis of 
ryotwari settlements which did not 
offend Art. 14 of the Constitution and, 
therefore, a small addition to the said 
rates could not likewise infringe the 
said article.” 


18. Referring to the judgment 
under appeal in the oresent case, this 
court abserved in Nalla Reddy’s case, 
(1967) 3SCR 28=(AIR 1967 SC 1428), 
as follows: 


“Nor has the jadon. of the 
Mysore High Court in Vishwasha 
Thirtha Swamiar v. The State of 
Mysore, (1966) 1 Mys LJ 351 in 


regard to the Mysore Land Reve- 
nue Surcharge Act (13 of 1961) any 
bearing on the presen: question. There, 
as in the Madras Acts, the revenue 
surcharge levied was an additional 
imposition of land tax and, therefore 
the Mysore High Court held that it did 
not offend Art. 14 of the Constitu-— 
tion. In holding that Art. 14 was not 
infringed, the Court said: 

“We have before us a temporary 
measure. -That is an extremely impor-~ 
tant circumstance. The State, not un- 
reasonably, proceeded on the basis 
that a temporary levy could be made 
on the basis of existing rates. We can 
think of no other reasonable basis on 
which the levy could have been made. 
It may be that in the result some areas 
were taxed more than others. But 
yet it cannot be said with any justifi- 
cation that there was any hostile dis- 
crimination between one area and 
another.” l 
It will be seen that in that case on ex- 
isting rates based upon scientific data 
a surcharge was imposed as a tempo- 
rary measure till a uniform land 
revenue law was enaczed for the whole 
State.” 


19. It seems to us that this 
Court rightly distinguished the two 
above mentioned cases on good grounds. 
We have here a temporary measure 
imposing additional land revenue 
while resettlement and survey was be- 
ing done in the entire State. This 
process necessarily takes a long time. 
It is stated in the judgment of the 
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High Court that the settlement 
report was received by the Gov- 
ernment only in 1953. In these 


circumstances it cannot be said 
that the State acted arbitrarily in 
imposing a surcharge on land revenue 
which was being levied under the 
existing settlements ard Acts. 


20. Reorganisation of the Sta- 
tes is an important factor in consider- 
ing art. 14 and existing laws or any 
temporary laws that ray be made 
because of reorganisation. This Ccurt, 
in State of Madhya Pradesh v. Bhopal 
Sugar Industries Ltd., (1964) 6 SCR 
846 = (AIR 1964 SC 1179) observ2d: 


“Continuance of the laws of the 
old region after the reorganisation by 
S. 119 of the States Reorganisation Act 
was by itself not discriminatory even 
though it resulted in differential tr2at- 
ment of persons, objects and transac- 
tions in the new State, because it was 
intended to serve adual purpose—Zaci- 
litating the early formation of homog- 
eneous units in the larger interest of 
the, Union, and maintaining even 
while merging its political identity in 
the new unit, the distinctive character 
of each region, till uniformity of laws 
was secured in those branches in 
which it was expedient after full en- 
quiry to do so.” 


In reply to the argument that the State 


had sufficient time and opportunit-7 to > 


decide whether the continuance of the 
impugned Act in the Bhopal region 
would be consistent 
the Constitution, this Court observed: 


“It would be impossible to lay 
down any definite time-limit wxhin 
which the State had to make neces- 
sary adjustments so as to effectuate 
the equality clause of the Conscitu- 
tion.” 

21. The learned counsel zon- 
tended before us that the State could 
have easily waited for a few years 
before levying the additional sur- 
charge while the enquiries were p2nd- 
ing. This is a matter not for the Ccurts 
but for the State Legislature to deter- 
mine. If the State needs funds urgent- 
ly it is for it to levy additional rave- 
nue provided it does not infringe arti- 
cle 14. In view of the facts of this 
case, the temporary nature of the 
Acts, and the pendency of the re-set- 
tlement and survey proceeding we can- 
not say that the legislature has ected 


contrary to the provisions of art. 14. 


with art. 14 of . 


Bishambar v. State of Bihar (Dua J.) (Prs. 19-29)-[Pr..1] S. C. 2381 


22. In the result the appeals 
fail and are dismissed but there will 
be no order as to costs in these ap- 
peals. 

Appeals dismissed. 
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Bishambar Bhagat and others, Ap- 
pellants v. The State of Bihar, Res- 
pondent. 

Criminal Appeal No. 119 of 1968, 
D/- 1-9-1971. 

Penal Code (1860), Ss. 141, 142 — 
Being member of unlawful assembly 
—Presumption and proof. 

Mere presence of a person at the 
place where members of an unlawful 
assembly have gathered for carrying 
out their illegal common object, does 
not incriminate him. But the question 
is one of fact in each case as to whe- 


ther a person happens to be innocent- 
ly present at the place of the occur- 


rence or was actually a member of 
the unlawful assembly. (Para 3) 
Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 202 (V 52) 

= (1964) 8 SCR 133 = (1965). 

1 Cri LJ 226, Masalti 

v. State of U. P. 4 
(1956) AIR 1956 SC 181 (V 43)= : 

1956 Cri LJ 345, Baladin v. 

State of U. P. 3, 4 


Mr. P. K. Chatterjee, Advocate, 
for Appellants; Mr. B. P. Jha, Advo- 
cate, for Respondent. 


The following Judgment of the 
Court was delivered by 

DUA, J.: This appeal by special 
leave is directed against the judgment 
of the Patna High Court dated Febru- 
ary 16, 1968 in Criminal Appeal No. 
384 of 1966. Fourteen persons were 
tried in the court of the Second Addi- 
tional Sessions Judge, Chapra, under 
Ss. 307, 148 and 147, I. P.C. Out of 
them two were convicted under sec- 
tions 307 and 148, I.P.C. and four 
under S. 147, I. P.C. The rest were 
acquitted. The six convicted persons 
appealed to the High Court but except 


*(Cri. Appeal No. 384 of 1966, Dj/- 
16-2-1968 — Pat.) - 
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for the reduction of ‘the sentence im- 
posed under’S. 307, I. P.C. their ap- 
péal was otherwise dismissed. All the 
six convicted persons applied for spe- 
cial leave to this Court. On, May 21, 
1968, however, an application was pre- 
sented in this Court on behalf of the 
petitioners seeking permission to 
amend the special leave application 
by raising the following two additional 
grounds: 


"(1) that the trial court disbeliev- 
ed the prosecution case that any lathi 
blows were given by the. petitioners 
3 to 6 erred in convicting them under 
section 147 of the Penal Code in the 
absence of any finding of any overt 
‘act on the part of those persons. . 

(2) that Ext. AA could only’ be 
admitted in evidence as ‘a previous 
statement of Ganesh Bhagat, P. W. 2 


and used for the purpose-of corrobora- . 
tion or for contradiction but not as a ` 


substantive piece of evidence. Both 
the courts below have erred in con- 
victing petitioners 3 to 6 under ` sec- 
tion 147 of the Penal Code merely 
because their names were in Ex. AA.” 


On May 22, 1968 this Court declined: 


special leave to petitioners 1 and 2 and 
. granted it only to petitioners 3 to 6, 


but in their case also leave was limit- 


ed only to the two additional grounds 
mentioned .above. This appeal. is ac- 
cordingly confined to only those two 
grounds. The names of the four ap- 
pellants with whose case we are now 
‘concerned are: 


1. Bishambher Bhagat. it 

2. Raghunath Bhagat. | ; 

3. Ghuguli Bhagat and. 

4, Jamuna Bhagat. 
According to the prosecution case 
there was longstanding enmity be- 
tween Ganesh Bhagat (P. W. 2) on the 
one side and. the accused in the trial 
court on the other. This:enmity had 
given rise to several criminal cases 
between the parties, including pro- 
ceedings under S. 107, CrP.C. Some 
of those cases were pending on the 
date of the occurrence in question in 
this appeal. On November 22, 1965 
between 10 and 11 a.m. Ganesh (P. 
W. 2) was surrounded by about 18 
persons including the 14 persons ac- 
cused: in the trial court when he was 


proceeding to his house by a village . 


path towards the north of his resi- 
‘dence after leaving a bundle of paddy 
at the house of one Palta. . Before he 
reached his house, on a direction by 


` 


` S. 147, I. 


T ALR. 


Bishamber Bhagat (one of the appel- 
lants in this Court) and Nandkumar 
Bhagat (acquitted by the trial court), 
their companions assaulted Ganesh. 
Ram Briksh Bhagat and Ramkishan 
Bhagat (to whom special leave was de- 
clined by this court) were armed with 
bhalas with which Ganesh was assault- 
ed by them. The others were armed 
with lathis. 


2. The trial TN while deal- 
ing with the case under S.. 147, L P.C. 
upheld the prosecution version only to 
the extent it was supported by the ear- 
liest statement of Ganesh recorded on 
November 22, 1965, as his dying de- 
claration, by P. N. Roy Circle Officer, 
who was examined as court witness 
no. l+ Point No. 4 which was formu- 
lated by the trial court ` on this part 
of the case reads: 


“Whether it has been ‘established 
that the rest of the accused persons 
were members of the unlawful assemb- 
ly on that date, armed with lathis the 
common . object - of which was to 
assault Ganesh?” 


The court recorded its finding on ‘this 
point” in these words: 


"15. Point No. 4: Accade to the 
prosecution case all these accused per- 
sons were members of an . unlawful 
assembly and except Rambriksh and 
Rambishun, all were charged under 
P. C. for being armed with 
lathi. But the perusal of the earliest - 
statement made by the informant him- 
self and duly recorded by the C. O. C. 
W. 1 goes to show that only the fol- 
lowing names: had been mentioned 
therein Rambishun (2) Rambriksh (3) 


l - Bishambhar (4) Jamuna (5) Ghughali 


(6) Ramnath son of Ramlakhan. Obvi- 
ously therefore the presence of the 
rest of the 3 accused persons namely 
Jhakar, Chandrika, Chanderma, Mukh- 
lal, Serjug, Sital, Mahendra and Nand- 
kumar becomes very much doubtful. 


16. It.wäs strongly contended on 


behalf of the defence that the name of 


Raghunath does not find mentioned in 
Ext. AA whereas it was contended on 
behalf of the prosecution that the name 
of Ramnath has been wrongly written 
instead of Raghunath in Ex. AA and 
it was submitted that Ganesh natural- 
ly would be making feeble statements 
and instead of Raghunath the C. O. 
had noted down Ramnath.: I would 
have given benefit of doubt to Raghu- 
nath as well but I find the parentage 


p 


` Court, 


1971 


of all the six accused persons mention- - 
ed in Ext. AA including those of Ram- ` 


nath, and he has been described as, son 
of Ramlakhan. It is not disputed that 
Raghunath is the son of - Ramlakhan 
and it also appears from his statement 
u/s 342, Cr. P. C. . 

17. After due deran of the 
respective arguments; I am satisfied 
that the circle officer had by mistake 
noted Ramnath instead of Raghunath. 
Further more it should be mentioned 
that even P. W. 4 Narsingh had not 
named accused Maher:dra, Chanderika 
and Chanderma before P. W. 7 and as 


“such there is no doubt that the pre- 


sence of the. accused persons besides 
those mentioned in the earliest state- 
ment of Ganesh becomes very much 
doubtful. There is no doubt that all 
the eye witnesses examined in this 
case have consistently deposed about 
the presence of these accused persons 
as members of the unlawful assembly 
except P. W. 4 who has. omitted to 
mention the three names mentioned 
above but keeping in view the absence 
of the names of the eight accused per- 
sons, from the earliest statement . of 


Ganesh their presence becomes doubt- 


ful. 


. 18. After the due edndideration of 
the evidence discussed above and the 
facts and circumstances of the present 
case I. hold that the prosecution has 
been able to establish the charge u/s 
147, I. P.C. against Bishambher Ghu- 
ghali, Jamuna and Raghunath and they 
are convicted thereunder and sentenc- 
ed to undergo R.'I. for one year each.” 


The High Court, while dealing with 
the appeal by the six convicted per- 
sons, disposed of the argument on be- 
half of the present appellants which. is 
relévant for our purpose in these 
words: 

“According to Mr. Misra, the trial 
after having ~ disbelieved the 
prosecution. case in part as to the 
participation of the accused persons 
other than ‘the appellants in the 
occurrence and assault with lathi by 
appellants.) Bishambhar, Raghunath, 
Ghughali and. Jamuna as well as’ the 
order for assault by: Bishambhar, 
should not have convicted the appel- 
lants on the residue. It is now well 
established. that even in criminal cases 
the courts have to find out the truth 
by separating the chaff from the grain 
and should not discard the prosecution 
case merely on the .ground that the 
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Penal Code.” 
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witnesses have not given out the truth 
in some respect relying on the doctrine 
of falsus in uno falsus in omnibus. 


Further, the court below has not dis- 


believed the prosecution witnesses al- 
together, but it has merely. given bene- 
fit of doubt to the accused persons 
on account of the omission of the names 
of some of the accused persons in Ext., 
AA. In the circumstances there is no 
substance in this contention.” 


3.- In this Court the same argu- 
ment, as was urged in the High Court, 
was: reveated by Shri P. K. Chatter- 
jee. “According to the counsel when 
these appellants were acquitted of the 
charge under S. 323, I. P. C. they could 
not be convicted under S. 147, I. P.C. 
because no overt act has been proved 
against them. The counsel argued that 
there was no finding that the present 
appellants shared -the common object 
of the unlawful assembly with © those 
convicted. He cited Baladin v. State 
of U. P., AIR 1956 SC 181 in support 
of his contention. In that decision the 
principle of law was stated thus: 
aia hoes It is well settled that 
mere presence in an assembly does not 
make such a person a member of an 
unlawful assembly unless’ it is 
shown: that he had done some- 
thing or omitted to do something 
which would make him a member of 
an unlawful assembly, or unless the 
case falls under section 142, Indian 


Support for his contention was, how- 


‘ever, sought by the appellants’ coun- 


sel from the way in which this prin- 
ciple was applied to the facts of that 
case. ‘We consider it unnecessary to 
deal with this aspect at length for the 
simple reason that in the case before 
us the -appellants,; along-. with those 
convicted, had assembled together 
armed with lathis and they were par- 
ties to the assault on Ganesh Bhagat, 
even though it may’not be possible to 
find actual overt acts on their part. 
They were certainly not innocent per- 
sons who happened to be present at 
the place of occurrence for the pur- 
poses other than as associates of those 
convicted. ‘We agree with the appel- 
lants’ counsel that mere presence of 
a person at the place where members 
of ‘an unlawful assembly: have gather- 
ed for carrying out their illegal com- 
mon object, does not incriminate him 
But the question is one of fact in each 
case as to whether a person happens 
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to be innocently present at the place 
of the occurrence or was actually a 
member of the unlawful assembly. In 
the present case the trial’ court has 
believed that part of the prosecution 
version which shows the present ap- 
pellants to be members of the unlaw- 
ful assembly and the High Court had 
.affirmed that conclusion and rejected 
the appellants’ contention to the con- 
trary. In our opinion, on the facts 
found there can be no reasonable 
doubt about the appellants being mem- 
bers of the assembly which had illegal- 
ly gathered near Ganesh’s house and 
assaulted him. 


4. The actual decision in Bala- 
din’s case, AIR 1956 SC 181 (supra) as 
already observed proceeded on its 
own facts. With the proposition of 

` law laid down in that case, which has 
already been reproduced earlier, there 
can be no dispute and the conclusions 
of the two courts below in the present 
case do not violate that principle. The 
observations made in that case from 
which the appellant seeks support 
must be read in the context of its spe- 
cial facts. That those observations 
cannot be read as laying down an un- 
qualified proposition of law was also 
held by this Court in Masalti v. State 
of U. P. (1964) 8 SCR 133 at p. 149 = 
(AIR 1965 SC 202). 


5. Exhibit AA undoubtedly 
can only be used as am earlier state- 
ment of Ganesh. But it is wrong to 
say that this statement has been used 
by the High Court as substantive evi- 
dence. It has only been used for the 
purpose of corroborating the prosecu- 
tion evidence and to the extent there 
is such a corroboration available the 
evidence has been accepted. No serious 


argument to the contrary was address- © 


ed in this Court on behalf of the ap- 
pellant. 
6. We do not find any merit 
a this appeal which is hereby dismiss- 
ed. 
Appeal dismissed. 
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_ Shyamal Mondal, Petitioner v. The 
State of West Bengal, Respondent. 


Writ Petn. No. 205 of 1971, D/- 1-9- 
1971. 
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A.I.R. 


Public Safety — West Bengal 
(Prevention of Violent Activities) Act 
(19 of 1970), Section 3 (2) — “Acting 
in manner. prejudicial to security of 
state or maintenance of public order”. 


; Where the activities referred to 
in the grounds supplied to the person 
detained for preventing him from 
“acting in any manner prejudicial to 
the security of the State or the main- 
tenance of public order” falls both 
under Clauses (d) and (b) of sub-sec- © 
tion (2) of Section 3 the detention can- 
not'be struck down as invalid be- 
cause the grounds have referred to 
those activities as having resulted in 
the disturbance of public order only 
and have not also shown how those 
activities were prejudicial to the 
security of the state in the manner 
mentioned in sub-clause (1) of Cl. (a) 
of the sub-section. (Para 19) 


The Act itself furnishes a dic- 
tionary meaning for the two expres- 
sions and Clauses (a) to (e) of the sub- 
section clearly shows that any of the 
matters referred to therein will be 
both “prejudicial to the security of 
the State or the maintenance of the 
public order”. It is not correct to 
say that it is only sub-clause (1) of 
Clause (a). of Section 3 (2) which deals 
with the matters which adversely 
affect the security of the State. 

(Para 19) 

Mr. V. Mayakrishnan, Advocate, 
amicus curiae (The petitioner was also 


. present in Court), for Petitioner; Mr. 


S. P. Mitra, Advocate and Mr. G. S. 
Chatterjee, Advocate for Mr. Sukumar 
Basu, Advocate, for Respondent. f 


The Judgment of the Court was 
delivered by 


i VAIDIALINGAM, J.:— This peti- 
tion under Article 32 of the Constitu- 
tion challenges the validity of the 
order dated. March 2, 1971 passed by 
the District Magistrate, 24 Pargana, in 
exercise of the powers conferred on 
him under sub-section (1) read with 
sub-section (3) of Section 3 of the 
West Bengal (Prevention of Violent 
Activities) Act, 1970 Act No. XIX of 
1970 (hereinafter to be referred as the 
Act), directing the detention of the 
petitioner. 


2. The impugned order states 
that the District Magistrate was satis- 
fied that it was necessary that the peti- 
tioner should be detained with a view 
to prevent him. from acting in any 
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manner prejudicial to the security of 
the State or the maintenance of pubdic 


order as provided by Saction 3 q) of. 


the Act. 


3. ` According to the affidavit 
in reply of the District Magistrate, he 
reported under Section 3 (4) of the 
. Act to the State Government on 
March 5, 1971 regarding the fact of 
his having passed the order of deten- 
tion together with the grounds of 
_detention and all other particulars 
having a bearing on the same. It is 
further stated that the petitioner was 
arrested on March 5, 1971 and was 
served on the same day with che 
order of detention together with che 
grounds for passing the order of deten- 
tion. The petitioner was also inform- 
ed that he is entitled to make a repre- 
sentation to the State Governm=nt 
against the order of detention and that 
such representation is to be addressed 
to the Assistant Secretary, Hcme 
(Special) Department, Government of 
West Bengal and forwarded through 
the Superintendent of Jail. He was fur- 
ther informed that his case will be 
placed under, Section 10 of the Act 
before the Advisory Board within 30 
days from the date of the order of 


detention. He was also informed that ~ 


under Section 11 of the Act, the Ad- 
visory Board shall, if so desired by 
him, hear him in person and that the 
petitioner must intimate the said de- 
sire to be heard in the representat.ons 
that he may make to the State 
Government. 


4. The State Government zon- 
l sidered the. report of the Diszrict 
Magistrate together with other meter- 
jals placed before it and approved, on 
March 11, 1971 as required by 3ec- 
tion 3 (4) of the Act, the orde? of 


detention passed by the District 
Magistrate. - 
5. On the same day, as recuir- 


ed by Section 3 (5) the State Govern- 
ment sent the necessary report tc the 
Central Government. The State 
Government on April 3, 1971 pkaced 
the case of the 
Advisory Board. 


6. The petitioner sent twc re- 
presentations dated March 17 and 
April 19, 1971 denying the allegations 
made in the grounds for passing the 


order of - detention and pleaded 
that he was innocent. He has 
admitted: in these representations that 
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‘rejected the representations 


_ petitioner before the .- 


[Prs. 2-9] S. C. 2385 


he was arrested on March 5, 1971. 
In neither ‘of these representations did 
the petitioner make a request that he 
should be provided an opportunity of 
being heard in person by the Ad-- 
visory Board. The State Government 
of the 
petitioner, but forwarded them to 
the Advisory Board for. being consi- 
dered. The Advisory. Board, after con- 
sidering the materials placed before 
it relating to the detention of the 
petitioner including the representa- 
tions made- by him on Magch 17, 1971 


and April 19, 1971 submitted its re- 


port on May 11, 1971 to the State 
Government stating that itis of opinion 
that there is sufficient cause for the 
detention of thé petitioner. The State 
Government passed an order on July 
12, 1971 under Section 12 (1) of the 
Act confirming the order of detention 
dated March 2, 1971 passed’ by the 
District Magistrate and directed that 
the petitioner’s detention shall be 
continued till the expiration of twelve 
months from the date of his deten- 
tion, ` 

7. The petitioner has challeng- 
ed the order of detention on the 
ground that he has never committed 
any offence nor has he been involved . 
in any illegal activities as alleged in 
the grounds of detention. ‘He "has 
further stated that the various allega- 
tions mentioned against him are false 
and that he never participated in any 
of the incidents referred to in the 
grounds .of detention. The petitioner 


‘has further stated that he is innocent 


g that he has been illegally detain- 
e Got 


8. It will be. noted from his 
averments in the ` writ petition that 
except denying that the allegations 
are false and that he has never parti- 
cipated. in any of those incidents re- 
ferred to in the grounds of detention, 
he has not alleged any mala fides nor 
challenged the jurisdiction of the 
officer who passed the order of deten- 
tion or the various proceedings con- 
nected therewith. 


9. Under Section 3 (1) of the 
Act, what is required is the satisfac- 
tion of the State Government or the 
relevant District Magistrate, as the 
case may be, of the necessity to de- 
tain a person with a view to prevent 
him from acting in a manner pre- 
judicial to the security of the State 
or the maintenance of public order. 
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In the order of detention dated March 
2, 1971, the District Magistrate has 
stated that he was satisfied that with 
a view to prevent the petitioner from 
acting in any manner prejudicial to 
the security of the State or the main- 
tenance of public order, it is neces- 
sary to detain the petitioner and that 
_ the order was being passed in exer- 
cise of the powers conferred on the 
District Magistrate by sub-section (1) 
read with sub-section (3) of Section 3 
of the Act. In the grounds of deten- 
tion furnished to the petitioner on 
March 5, 1971 along with the order 
dated March 2, 1971 the following 
particulars have been given: 

"(1) That, on 28-1-71 between 
11.00 and 12.31 hours, you along with 
your assdciates being armed with 
bombs, ballasts, pipe guns, lathis etc., 
‘assembled at Peali Rly. Station and 
created’ terror among the passengers 
by charging bombs and. showering 
ballasts indiscriminately and also 
moving from compartment to com- 
partment of train Nos. SC 193 UP 
and SC 195 UP in- search of your 
rivals, shouting that “if I get the 
Rascal, I will kill them” and in doing 
so you caused injury to some inno- 


cent passengers and broke the glass - 


-panes of driver’s cab of SC 195 UP. 
You created disturbance of -the pubils 
order thereby. - 


(2) That, on 2-2- 71 at about 17. 39 
hours, you along with your associa- 
tes, being armed with: bombs, daggers 
etc., attacked and assaulted the’ guard 

' of train No. SC 199 UP at Champa- 
hati Rly. Station and also ‘created 
terror among the passengers by 
charging a bomb. You created dis- 
turbance of the public order thereby. 

(3) That, on 9-2-71 at about 13.15 
hours you and your associates charg- 
ed bombs and ballasts on duty Police 
Party at Jadavpur’ Rly. Station as 
they seized 10 bags of rice weighing 
about 3 quintals from SC +195 UP, 
while you were taking the said stock 
to Calcutta rationing area illegally -by 
train. Your attack grew'so violent that 
the Police party had to open fire upon 
you in self-defence. Your violent 
activities created serious panic in the 
Station area and the public order was 
disturbed thereby.” 

10. . In the two representations 
dated March 17 and April 19, 1971 
made to the State Government, the 

_ petitioner after referring to the fact 


- after 


ALE. 


that he was arrested on March 5, 1971 
has denied that he was involved in 
any of the types of violent activities 
referred to in the grounds for deten- 
tion. He has further stated that he 
is leading a very honest life doing the 
work of a mason and that the allega- 
tions made against him are false. 


UL As we have already men- 
tioned, the petitioner did not ask for 
an opportunity of being heard in per- 
son by the Advisory Board. He has 
not also alleged in these representa- 
tions any mala fides in passing the 
order of detention. 


12. The District Magistrate 
who passed the order of detention has 
filed a counter-affidavit. The District 
Magistrate has stated that the peti- 
tioner is a rice smuggler operating in 
Suburban Railway trains. in Southern 
Section of Eastern Railway and that 
he along with his associates armed 
with bombs and other deadly wea- 
pons attacked the passengers and the 
guard of railway trains and created 
terror by hurling bombs in Champa- 
hati and Peali Railway Stations. The 
District Magistrate further proceeds 
to state that the petitioner was detain- 
ed for acting in a manner prejudicial 
to the security of the State or the 
maintenance of public order ir? the 
Jadavpur area of the district of 24 
Parganas for his having taken a lead- 
ing and, active part in violent activi- 
ties. It is further stated in the 
counter-affidavit that the activities of 
the petitioner disturbed ‘the public 
order and were so persistent and vio- 
lent that he became a terror to the 
residents of the locality and the rail- 
way travelling public and- that but 
for his detention ke could not have 
been prevented from acting in a man- 
ner prejudicial to the security of the 
State or maintenance of public order. 
It is further stated that the deponent 
receiving reliable ‘information 
relating to the anti-social and preju- 
dicial activities of the petitioner and 
after carefully considering those 
materials, was fully satisfied that the 
petitioner was engaged and was in- 
dulging in activities which were pre- 
judicial to the security of the State or 
the maintenance of public’ order, and 


that his detention was essential. On 
being thus satisfied, the District 


Magistrate proceeds to state that he 
bona fide passed -the order of deten- 
tion on his own satisfaction, judgment 
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and reasoning. The counter-affidavit 
then proceeds to state about the order 
of confirmation passed by the State 
Government and other matters result- 
ing finally in the order passed by the 
Government on July 12, 1971. 


13. It may be pointed out that 
fin paragraph 6 of the counter-affidawit 
it has been mentioned that the Ad- 
‘vyisory Board submitted its report >n 
May 11, 1971 “after hearing the peii- 
tioner.” This statement is obviously 
wrong because the petitioner never 
asked for being heard in person. The 
Advisory Board also does not say 
that the petitioner was heard in per- 
son. The counsel’ appearing for the 
State has expressed his regret regard- 
ing this mistaken averment.- made in 
the counter-affidavit. But. that does 
not in any manner advance the case 
Sd the petitioner, as we will presenily 
show. 


14. . We have already referred 
to the fact that the petitioner has 
merely denied his being. associazed 
with the incidents referred to in zhe 
grounds of detention. We are satisfi- 
ed from the averments made by zhe 
District Magistrate in the counter- 
affidavit, which have not been further 
controverted by the- petitioner by fil- 
ing any rejoinder that the order of 
detention has been velidly and pro- 
perly passed. 

15. Mr. V. Mayakrishnan, Ami- 
_ cus Curiae; appearing on’ behalf of 

the petitioner has urged ‘that every 
one of the grounds has referred to the 
activities ot the petitioner having re- 
sulted in” disturbance of public order. 
But the order of detention refers to 
the fact that the District’ Magistrate 
was of the view that the  petiticner 
should be detained witk a view to pre- 
venting him from acting in any man- 
ner prejudicial to the ‘security of the 
State or the maintenance’ of public 
order. No ground showing as to how 
any activity of the petitioner is pre- 
judicial to the security of the Szate 
justifying the order of detention has 
been furnished to the petitioner. 
Therefore, according to the learned 
. counsel, the order of detention is il- 
legal inasmuch as the petitioner has 
not been informed of any grounds as 
to how his activities are prejudicial to 
the security of the State. Inasmuch 
as both the matters have been men- 
tioned in the order of detention, it 
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must be that the detaining authority 
has taken into account extraneous and 
irrelevant matters in passing the order 
of detention. In particular, according 
to the learned counsel, it is only the 
matters referred to in sub-cl. (1) of > 


“cl. (a) of S. 3 (2) of the Act, that will 


relate to the activities -adversely 
affecting the security of the State. 
None of those matters have been men- 
tioned in the grounds furnished to the 
petitioner. Therefore, it is not clear 
whether the detaining authority pass- 
ed the order to prevent the. petitioner 
from acting in any manner prejudi- 
cial to the security of the State or 
for maintenance of public order. For 
all these reasons, the counsel urged, 
the order of:.detention is illegal 


16. Mr. S. P. Mitra, learned 

counsel appearing for the State drew 
our attention to the provisions contain- 
ed in S. 3 (2) of the Act and pointed 
out that the various acts mentioned in 
the grounds of detention come within 
the expression “acting in any manner 
prejudicial to the security of the State 
or the maintenance of public order.” 
In particular he relied upon cl. (d) of 
S. 2 and pointed out that the petitioner 
has committed an offence under the 
Explosive Substances Act, 1908 (Act 
No. 6 of 1908) and, therefore, his de- 
tention was legal. . 
M We are not inclined to ac- 
cept the contention of the learned 
advocate for the petitioner. As already 
mentioned, under S. 3 (1) of the Act, 
what is required is the satisfaction of 
the State Government or the relevant 
District Magistrate, as the case may 
be, of the necessity to detain a per- 
son with a view to prevent him from 
acting in a manner prejudicial to the 
security of the State or the mainten- 
ance of public order. As defined by 
sub-section (2) of S. 3, the expression 
“acting in any manner prejudicial to 
the security of the State or the main- 
tenance of public, order” means: 

“(a) using or instigating any person 
by words, either spoken or written, or 
by signs or by visible representations 
or otherwise, to use, any lethal wea- 
pon — 


(i) to promote or propagate any 
cause or ideology, the promotion or 
propagation of which affects, or is 
likely to affect, adversely the security 
of the State or the maintenance of 
public order, or 


. explosive or 
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(ii) to overthrow or to ‘overawe. 
the Government established by law in 
India. 

Explanation — In this clause, 
‘Yethal weapon” includes fire-arms, 
corrosive substances, 
swords, spears, daggers, ‘bows. and 
arrows; or 

(b) committing mischief, within 
the meaning of section 425 of the 
Indian Penal Code, by fire or any ex- 
plosive substance on any property of 
Government or any local authority or 
any corporation owned or controlled 
by Government or any University or 
other educational institution or on any 
public building, where the commission 
of such mischief disturbs, or is likely 
to disturb, public order; .or 


(c) causing insult to the Indian 
National Flag or to any other object 
of public veneration, whether by mu- 
tilating, damaging, burning, defiling, 
destroying or otherwise, or instigating 
any person to do so. 

. Explanation — In this clause, 
“object of public veneration” includes 
any portrait or statue of an eminent 
Indian, installed in a public place asa 
mark of respect to him or to his me- 
mory; or _ 

(d) committing, or instigating any 
person to commit, any offence puni- 
shable with death or imprisonment for 
life or imprisonment for a term ex- 
tending to seven years or more or any 
offence under the Arms Act, 1959 or 
the Explosive Substances Act, 1908, 
where the commission of such offence 
disturbs or is likely to disturb, public 
order; or 

(e) in the case of a person referr- 
ed to in clauses (a) to (f) of section 110 
of the Code of Criminal Procedure, 
1898, committing any offence. punish-. 
able with imprisonment where the 
commission of such offence disturbs or 
is likely to disturb, publie order. 

XX XX EX ” 


18. It will be seen that the 
Act itself furnishes a dictionary mean- 
ing for the two expressions and a per- 
usal of cls. (a) to (e) clearly shows 
that any of the matters referred to. 
therein will be both “prejudicial to 
the security of the State or the main- 
tenance of public order.” 


19. We are not inclined to ac- 
cept the contention on behalf of the 
petitioner that it is only sub-cl. (1) of 
cl. (a) of S. 3 (2) which deals with the 


[Prs. 17-22] Shyamal Mondal v. State of W. B. 
-matters, which adversely affect the 
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security of the State. In fact that 
very sub-clause refers to the matters 
mentioned therein .as affecting the 
security of the State or the mainten- 
ance of public order. Therefore, in 
this case the grounds of detention can- 
not be held to be vague nor can the 
order of detention be held to be in-s 
valid on the ground that the petitioner 
must have been detained only to pre- 
vent him from acting in any manner 
prejudicial to the maintenance of 
public order and not to the security of 
the State. In particular, under cl. (d) 
of S. 2, a person will be considered to 
be acting in a manner prejudicial to 
the security of the State or the main- 
tenance of public order, if he commits 
any offence under the Explosive Sub- 
stances Act, 1908. The various inci-- 
dents mentioned in the grounds of 
detention may also_ come under cl. (b) 
of ‘sub-s. (2) of S. 3. Section 3 of the 
Explosive Substances Act, 1908, is as 
follows: 


“Section 3: Any person who un- 
lawfully and maliciously causes by 
any explosive substance an explosion 
of a nature likely. to endanger life or 
to cause serious injury to property 
shall, whether any injury to person 
or property has been actually caused 
or not, be punished with transporta- 
tion for life or any shorter term, to 
which fine may be added, or with 
imprisonment for a term which may 
extend to ten years, to which fine 
may be added.” 


20. The various grounds men- 
tioned in the order of detention clear- 
ly bring the activities of the petitioner 
under S. 3 quoted above. 


21. The date and the place as 
well as the time when'the incidents 
occurred, and also the train numbers 
which were affected, as well as the 
association of.the pecitioner with those 
incidents, have been fully given in the 
grounds of detention. No doubt the 
names of the persons, who are stated 
to be his associates have not been 
given. For all the above reasons, we 
are satisfied that the order of deten- 
tion is valid. 

22. In the er rule nisi is 
discharged and this writ petition dis- 
missed. 

Petition dismissed. 
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: (V 58 C 517) 
(From Rajasthan: (1969) 71 ITR 120) 
K. S. HEGDE AND A. N. GROVER, 'JJ. 


Shakhawati General ' Traders Ltd, (In 
Income-tax 
Officer, Company Circle L Jaipur (In both 
Appeals), Respondent. 
Civil Appeals Nos. 2089 and -2040 of | 
1968, D/- 4-10-1971. 
Income-tax Act (1961), Ss. 55 (2) (i); 
48 — Calculation of capital loss or gain — 
For the ascertainment of the fair market 
value of the shares in question on January 
l, 1954 any- event prior- or subsequent to 
the said date is wholly extraneous and ir- 
relevant and cannot be taken into conside- 
ration. (1969) 71 ITR 120 (Raj), Reversed. 
(X-Ref.—S. 147). i 
Where the capital asset became the 
property of the assessee before the first day 
of January 1954 the assessee has two 
options. It can decide whether it wishes’ 
to take the cost of. the acquisition of the 
asset to it as the- cost of acquisition for the 
purpose of Section 48 or the fair market 
value of the asset on the first day of Janu- 
ary, 1954. The word “fair” appéars to 
have been used to indicete that any artifi- 
cially inflated’ value is not to be taken into 
account. (Para 6) 
Where in the originel assessment order, 
the fair market value had -been duly deter- 
mined and accepted as correct by the In- 
come-tax Officer nothihg more was required 
under the provisions of Section 55 (2) (i). 
For the ascertainment of the fair market 
value of the shares in question on January 
1, 1954 any event prior or subsequent to 
the said date is wholly extraneous and 


clause (b 
such as should lead the Income-tax Officer 
to believe that income chargeable to tax 
has escaped assessment. The information, 
relating to the acquisition of the bonus 
shares subsequent to January 1, 1954 can 
possibly furnish no reason to the Income- 
tax Officer to form the belief that income 
chargeable to tax had escaped assessment. 
AIR 1964 SC 1464, Distinguished. 


. / (Para 6) 

Cases Referred: Chronological Paras 
(1964) ATR 1964 SC 1464 (V 5D) = > 
(1964) 52 ITR 567, Commr. of 

Income tax, Bihar v. Dalmia Invest- 

‘ment Co. Ltd. A » dy 


[0/JO/E948/71/BNP 


‘Khaitan, N. 


“ Paper Mills of the 
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Mr. S. Mitra, Sr. Advocate (M/s. O. P. 
R.. Khaitan, B.’ P. Maheshwari 
and R. K. Maheshwari, Advocates with 
him), for. Appellant (In both Appeals); 

r. V..S. Desai, Sr. Advocate (M/s. P. L. 
Juneja, R. N. Sachthey and B. D. Sharma, 
Advocates with him), for Respondent (In 
both Appeals). ; i? <3 


` The Judgment of the Court was deli- 
vered by 


GROVER, J.:— These appeals by cer- 
tificate from a judgment of the Rajasthan 
High Court involve a common question re- 
lating to the computation of capital gains in 
respect of sale of certain shares, 

2. Tt is necessary to refer to the 
facts in Civil Appeal No, 2089/68 only. 
The assessee is a company incorporated 
under the Indian Companies Act, 1956 
having its registered office at Jaipur. For 
the assessment year 1962-63 relevant to the 
previous year ending March 31, 1962 the 
assessee filed its return before the Income 
Tax Officer, Company Circle No. 1, Jaipur. 
On March 29, 1949, the assessee had ac- 
quired 12,000 on ge shares of the Orient 

ace value of Rs. 10 
each. On this holding it received 12,000 
bonus shares on or about April 28, 1951. It 
again received 60,000 bonus shares on or 
about June 4, 1954 and further acquired 
25,200 right shares on June 26, 1961. It 
sold 22,000 shares during the assessment 
year 1962-68. It is common ground that 
these shares which were sold ‘were out of 
the 24,000. shares which it held prior to 
January 1,1954. The price realized on ac- 
count of the sale of 22,000 shares during 
the assessment year 1962-63 was Rupees 
8,45,110/-. The assessee calculated the cost 
price of 22,000 shares sold by it at the 
market rate prevailing on January 1, 1954 
which came to Rs. 8,63,500/-. The asses- 
see had also acquired 15,000 ordinary 
shares of Birla Jute Manufacturing Com- 
any before January 1; 1954. It got 41,250 
onus shares in original holding after 
January 1, 1954. It further got 22,500 
tight shares for the nominal. value of Rupees 
8,60,000. The assessee sold 15,000 
shares during the assessment year 1962-68 
and the sale price realized was Rs, 4,54,130. 
The  assessee calculated the cost 
price of 15,000 shares sold by it at the 
market value prevailing on January 1, 1954 
which came to Rs. 6,45,000/-. Thus ac- 
cording to the assessee the cost of acquisi« 
tion of the said shares in the two companies 
came to Rs. 15,09,400 while they were 
sold for Rs. 12,09,240 and thereby the 
assessee suffered a capital loss of Rupees 
2,10,160. The assessee filed a statement giv- 
ing all these details. From that statement it 
was clear that the 22,000 shares of. the 
Orient Paper Mills and the 15,000 shares 
of the Birla: Jute Mfg. Co. which were sold 
during the assessment year 1962-68 were 
those which it had acquired or received by . 


A 
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to January 1, 


3. The Income Tax Officer by his 
assessment order dated July 20, 1964 ac- 
cepted the statement furnished by the asses- 
see and held that it had suffered a capital 
loss of Rs. 2,10,160/- which was directed 
to be carried forward. By means of a 
notice dated January 4, 1967 the Income 
Tax Officer informed the assessee 
had reasons to believe that income charge- 
able to tax for the assessment year 1962-63 
had escaped assessment within the meaning 
of Section 147 of the Income-tax Act, 1961, 
hereinafter called the “Act”. is notice 
was accompanied by a letter in which it 
was stated: o 

“While working out the cost you claim- 
ed the prevalent market piita as on l-l- 
1954 in complete disregard of the fact that 
the same shares had ean given bonus 
shares in the subsequent an after 1-1- 
54.” The Supreme Court had laid down in 
the case of Dalmia Investment, (1964) 52 
ITR 567 = (AIR 1964 SC 1464) that while 
working out the capital gains the “cost has 
to be worked out by averaging cost of the 
original shares amongst 
and bonus shares taken together. Your 
claim of the cost, therefore, was incorrect. 
oy following erroneous method you claim- 
ed and were allowed Joss of Rs. 2, 10,160/- 
in assessment year 1962-63 and Rs. 45,176/- 
in assessment year 1964-65. Against this 
the cost in assessment year 1962-63 would 
come much less and instead of capital losses 
a figure of capital gain will get computed.” 

- The assessee sent a letter dated 
February 9, 1967 to the Income Tax Officer 
saying that it had exercised its option 
under Section 55 (2) of the Act and in ac- 
cordance therewith the cost of acquisition 
of the ordinary shares of the two companies 
which had been acquired and held by the 
assessee long before January 1, 1954 was 
taken at the fair market value as on_that 
date and the capital loss was computed ac- 
cordingly. It was pointed out that the 
judgment of the Supreme Court referred to 
in the letter of the Income Tax Officer had 
no relevance in the present case and that the 
notice which had been issued under S. 147 
of the Act was illegal and without jurisdic- 
tion. Subsequently. the assessee filed a 
petition in the High Court under Art. 226 
_ of the Constitution challenging the legality 
and validity of the notice issued under Sec- 
tion 147 of the Act. 


4, The High Court was of the view 
that since the acquisition of bonus and right 
shares acquired by the assessee on the 
original holding had not been shown in the 
Income-tax return it could be said that the 
Income Tax Officer had reason to believe. 
that the income chargeable to tax had es- 
caped assessment by reason of the omission 
or failure on the part of the assessee to dis- 
close fully and truly all material facts neces- 
sary for its assessment, It was- contended 


way of bonus shares prior 
1954. 


that he . 


the original shares ; 


on behalf of the assessee before the High 
Court that it was altogether unnecessary for 
the assessee to have shown the acquisition 
of bonus shares in the return filed by it for 
the determination’ of the cost of acquisition 
of the shares held by it and therefore the 
notice issued by the Income Tax Officer was 
without jurisdiction. G. M. Mehta J., dis- 
posed of the matter by saying, “prima facie 
it cannot be said that the Income Tax Off- 
cer had no reason to believe that there was 
an escapement of assessment on account of 
omission or failure on the part of the asses- 
see to disclose fully or truly all material facts 
necessary for the assessment for the years 
1962-638.......... requiring notice under 
Section 148 of the Inccme Tax Act”. The 
other learned Judge D. M. Bhandari ff. 
wrote a separate judgment expressing the 
opinion that the case of the assessee* was 
covered by "Section 147 (a) and that it did 
not fall within Section 147 (b) of the Act. 
The writ pstition was dismissed. J 


© 5, It is somewhat unfortunate that 
the real points which arose for determina- 
tion in the present case did not engage the 
attention of the learned Judges of the High 
Court, Section 45 of the Act provides that 
any profits and gains arising from the trans- 
fer of a capital asset effected in the previ- 
ous year shall, save as otherwise provided 
in Ss. 58 and 54, be chargeable to in- 
ecome-tax under the head “Capital gains” 
and shall be deemed to be the income of 
the previous year in which the transfer took 
place. Section 48 deals with the mode of 
computation and deductions. It says that 
income chargeable under the head “capital 
gains” shall be computed by deducting from 
the full value of the consideration received 
or ‘accruing as a result of the transfer of 
the capital asset following amounts, namely, 
(i) expenditure incurred wholly and exclu. 
sively in connection with such transfer and 
(ii) the cost of acquisition of the capital as- 
set and the cost of any improvement’ there- 
of. The meaning of the cost of acquisition 
is explained by Section 55 (2) and for our 
purpose that sub-section wi Clause (i 
need be reproduced: 55(2) . “For the pur- 
poses of Sections 48 and 49, “cost of acqui- 
sition”, in relation to a capital asset,— 

(i) where the capital asset became the 
property of the _assessee before the Ist day 
of January 1954 means the cost of acqui- 
sition of the asset to the assessee or the fair 


market value of the asset on the Ist day. 


of January, 1954, at the aption of the asses- 
ee; > 


_ The  assessee had exercised the 
option of the fair market value of the as- 
sets. The shares which had been sold by 
it of both .the companies had ‘indisputably 
become its property before the first day of 
January 1954. Therefore all that had to be 
determined was the fair market value on the 
first day of enue 1954 of those shares. 
This was duly determined and it was not 


~~ 
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disputed that that determination was made 
according to the rates prevailing in the mar- 
ket on the aforesaid date by the Income 
‘Tax Officer when he made his assessment 
order on July 20, 1964. Once the market 
value of the shares was ascertained or de- 
termined on the date given in Clause (i) of 
Section 55 (2) that would be the cost of ac- 
quisition in relation to capital assets. Up 
to this point there is mc controversy be- 
tween the Revenue and the assessee but on 


behalf of the Revenue an almost startling 


position has been advanced that while deter- 
mining the fair market value on January 1, 

* 1954 the issuance of bonus or right shares 
-after that’ date om the basis of the holding 
of the assessee prior to January 1, 1954 
should have been taken into account. In 
other words as was expleined in the letter 
of the Income Tax Officer dated January 4, 
1967 while working out the capital gains 
the cost had to be worked out by averaging 
the cost of the original shares- amongst the 
original shares and the bonus shares taken 
together, Thus, according to the Revenue, 
after the issue of bonus shares the cost of 
the original holding had to be spread over 
all the shares inclusive of the bonus or the 
right shares acquired on the original hold- 
ing. Support for this view appeats to: have 
been found in the decision of this Court in 
Commissioner of Income-tax, Bihar 
mia Investment Co. Ltd., (1964) 
567 = (AIR 1964 SC 1464). 


The question which had to be 
the above case was entirely of 
a different nature; ‘The assessee there held 
ordinary shares in Rohtas Industries Ltd. 
apart from holding shares by way‘of invest- 
ment and also as stock-in-trade of its busi- 
ness as a share dealer. In 1944 the asses- 
see acquired 81,909 of these shares and was 
holding them in Janay 1945. In that 
month the Rohtas Industries Ltd. distri- 
buted bonis shares at the rate of one ordi- 
nary share for each original share, So the 
assessee got 81,909 bonus shares. Between 
that time and December 81, 1947 the asses- 
see sold 14,650 of the original shares. The 
assessee acquired some newly issued shares 
in the years 1945 and 1947. The total 
holding of the assessee on January 1, 1948 
came to 1,10,747 shares which in its books 
had been valued at Rs. 15,57,902. In 
‘arriving at this figure the assessee had valu- 
ed the bonus shares at the face value of 
Rs. 10/- each and -the other shares at the 
actual cost. On January 29, 1948 the asses- 
see sold all these shares for the total sum 
of Rs. 15,50,458 and in its return for the 
year 1949-50 claimed a loss of Rs. 7,444 
on the sale. It was held by the majority that 
the bonus shares had to be valued by spread- 
ing the cost of the old_ shares over the old 
shares and the bonus shares taken together 
if they ranked pari passa and if they did not 
the price might have to be adjusted either 
-in proportion of the face value they bore or 
on equitable consideration based on the 


v. - 
52 ITR 


6. 
decided in 


. present case, 
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market price before and after issue. We 
have set out the facts of this case in detail 
in order to demonstrate that that decision 
was not at all apposite for the purpose of 
deciding the point which has arisen in the 
No question arose there of 
the calculation of the capital gain or loss in 
accordance with the statutory provisions in 
pari materia with Sections 48 and. 55 (2) of 
the Act. In the present case we are con- 
fined to the express provisions of Section 55 
(2) relating to the manner in which the cost 
of acquisition of a capital asset has to be 
determined for the purpose of’ Section 48. 
Where the capital asset became the property 
of the assessee before the first day of “Janu- 
ary 1954 the assessee has two options. It 
can decide whether it wishes to take the 
cost of the acquisition of the asset to it as 
the cost of acquisition for the purpose of 
Section 48. of the fair market value of the 
asset on the first day of January 1954. The 
word “fair” appears to have been used to 
indicate that any artificially inflated value is 
not to be taken into account. In the pre- 
sent case it is common ground that when 
- the original assessment order was made the 
fair market value of the shares in. question 
had been duly determined and accepted as 
correct by the Income Tax Officer. Under 
no principle or authority can anything more 
be read into the provisions of Section 55 
(2) (i) in the manner suggested by the Re- 
venue based on the view expressed in the 
Dalmia Investment Cos case, (1964) 52 
ITR 567 = (AIR 1964 SC 1464). The 
High Court completely overlooked the fact 
that for the ascertainment the fair mar- 
ket value of the shares in question on Janu- 
ary 1, 1954 any event prior or subsequent 
to the said date was wholly extraneous and 
irrelevant and could not be taken into con- 
sideration. If the contention of the Revenue 
were to be accepted the acquisition of bonus 
shares subsequent to January 1, i 
have to be taken into account which on the 
language of the statute it is not possible to 
do. On this view of the matter there was no 
question of the case of the assessee falling) . 
within clauses (a) or (b) of Section 147 of 
the Act, The assessee is bound to disclose 
under Clause (a) only such material facts 
_which are necessary for its assessment for 
the assessment year and not those facts 
which are wholly irrelevant and extraneous 
for the purpose of assessment. As regards 
Clause (b) also the information must _ bel. 
such as should lead the Income Tax Officer 
to believe that income chargeable to tax has 
escaped assessment. The information, in 
the present case, relating to the acquisition 
,of the bonus shares subsequent to Janu- 
ary 1, 1954 could possibly ish no reason 
to the Income Tax Officer to form the be- 
lief that income’ chargeable to tax had es- 
caped assessment for the assessment year 
in question. 

7 For the reasons given above the 
appeals are allowed and the judgment of 
the High Court is set aside. The impugned 
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notice to the assessee in each case shall 
stand quashed. The assessee shall be en- 
titled to its costs in this Court. Hearing 


fee one set, 
Appeals allowed. 





AIR 1971 SUPREME COURT 2392 
: (V 58 C 518) 

(From Kerala: AIR 1967 Ker 210 (FB)) 
K. S. HEGDE AND A: N. GROVER, JJ. 

M. K. Balakrishna Menon (In both the 
Appeals), Appellant v. The Assistant Con- 
troller of Estate Duty-cum-Income-tax Offi- 
cer, Ernakulam (In both the Appeals), Res- 
pondent. 

Civil Appeals Nos. 1187 of 1969 and 
1421 of 1971, D/- 5-10-1971. 


(A) Estate Duty Act (1958), Ss. 5 and 
7 — Hindu Succession Act (1956), S. 7 (8) 
— Sthanam property — Death of sthanam- 
dar — Property that attracts estate duty is 
the whole of the property — Position is not 
affected by Section 7 (8) of Hindu Succes- 
sion Act. 


The legal fiction in the words used by 


Section 7 (8) of the Hindu Succession Act 
does not cut down the sthanam property 
that passes on the death ‘of sthanamdar to 
a per capita share, the fiction having been 
introduced only for determining the respec- 
tive shares for the purpose of distribution 
to the members of the family and the heirs 
of sthanamdar. (Paras 8, 9, 10) 


The provisions of S. 7, Hindu 
Succession Act have to be read together 
with Section 7 of the Estate Duty Act for 
determining the interest which the deceas- 
ed had in the sthanam propery on which 
the estate duty would be leviable. 

(Para 8) 


The result of the enactment of S, 7 (8) 
of the Hindu Succession Act is that the 
sthanams continued till the death of the 
sthanamdar and thereafter the sthanam pro- 

erty devolved upon the members of the 
amily to which the sthanamdar belonged 
and the heirs of the sthanamdar (his per- 
sonal heirs). The division was to be per 
capita on the basis of a notional partition 
having taken place immediately before the 
death of the sthanamdar, (Para 6) 


The legal fiction could not be extend- 
ed further so as to include an actual divi- 
sion or partition having been effected in 
the lifetime of the sthanamdar with the re- 
sult that he became a divided member for 
all purposes. ara 8° 


` The word “devolve” as used in the 
first part of Section 7 (8) has the meaning 
iven to it by Leach M. R. in Parr v. Parr, 
(1833) 2 LJ Ch 167, of passing from a per- 
son dying to a person living. Thus the 
sthanam property held by the sthanamdar 
has to pass from the-sthanamdar to the 
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- tion as to constitutionality. 


“Succession Act”, the 


ALR. 


members of the family to which he belong- 
ed and his heirs. AIR 1967. Ker 210 (FB), 
Affirmed. - (Para 9) 


(B) Constitution of India, Pre. — Un- 
constitutionality of legislation — Presump- 
(X-Ref.— Inter- 
pretation of Statutes). 

The Court ought not to interpret sta- 
tutory provisions, unless compelled by their 
language, in such a manner as would in- 
volve its constitutionality because the legis- 
lature is presumed to enact a law’ which 


does not contravene or violate the consti- 
tutional provisions. ' (Para 9) 
Cases Referred: Chronological Paras- 


(1960) AIR 1960 SC 1080 (V 47) = 
1960-3 SCR 887, K. K. Kochuni v. 
States of Madras and Kerala 

(1833) 2 LJ- Ch 167 = 39 ER 826, 
Parr v. Parr 


Mr. M. C. Chagla, Sr. Advocate, (Mr. 
M. R. K. Pillai, Advocate, with him), for 


‘Appellant (In both the Appeals); M/s. S. T. 


Desai and M. C, Bhandare, Sr. Advocates, 
(Mr. B. D. Sharma, Advocate, with them), 
for Respondent (In both the Appeals). 


The Judgment of the Court was deli- 
vered by 


GROVER, J.:— This is an appeal by 
special leave from a judgment of the Kerala 
High Court in which a cuestion of substan- 
tial importance ‘arises relating to the extent 
of the property that attracts Estates Duty 
on the death of a Sthanee or Sthanomdar in 
a Hindu family governed by the Marumak- 
kattayam Law. 

2. - It may be meationed that Civil 
Appeal No. 1187/69 was brought to this 
Court by certificate against the same judg- 
ment but the certificate is defective for 
went of reasons and has therefore to be re- 
voked. 


3. One K. K. Thampan who was the 
third Stanomdar of Kuthiravattathu Family 
died on May 17, 1960. The Sthanam owned 
several: properties such as forest lands, agri- 
cultural lands, buildings etc. The deceased 
also gwned several poe in his personal 
capacity. After his death a suit for the 
partition of the Sthanam was filed in a 
civil court by the various members of the 
Tarwad. The appellant before us was ap- 
ointed a Receiver of the properties covered 
by the third Sthanam of which the Stha- 
namdar -was the deceased K. K. Thampan. 
The Receiver was, in these circumstances, 
treated as an accountable person in respect 
of the Sthanam properties. Pursuant to a 
notice issued under Secticr 55 of the Estate 
Duty Act 1958, hereinafter called the “Act”, 
by the Assistant Controller of Estate Duty 
(respondent herein) the appellant filed the 
necessary accounts. But he raised a conten- 
tion in the assessment proceedings that ac- 
cording to Section 7 (8) of the Hindu Suc- 
cession Act 1956, hereinafter called the 
deceased Thampan 


; 


. Section 5 (1) provides 


1971 


was entitled only to 1/114th share in the 
roperties in the Sthanam and therefore only 
Phat share could be taken into account in- 
determining the principal value of thé estate 
liable to duty. The respondent, however, 
held that the entire estate passed on the 
death of the deceased and was liable to 
duty. The appellant filed a petition under 


‘Article 226 of the Constitution challenzing 


the assessment order. A learned single 
Judge of the High Court allowed the peti- 
tion and quashed the assessment order. The 
respondent filed an appeal before a div-sion 
bench of the High Court which was heard 


by a Full Bench together with other appeals 


involving a similar point. Before the High 
Court it was not disputed by the appelant 
that if the Act stood alone the entire pro- 
erties of the Sthanam were liable to eztate 
uty under the Act. The sole  contertion 
was that Section 7 (8) of the Succession Act 
made a 
the partition postulated under that provi- 
sion immediately before the death of the 
Sthanamdar the property that passed or 
should be deemed to pass on the death of 
the Sthanamdar was only his per cepita 
share of the Sthanam property and not the 
whole property of the Sthanam. The Full 
Bench negatived the contention of the ap- 
ellant and held that on the -death of the 
thanamdar the whole of the Sthanam pro- 
pa passed and was deemed to pass and 

e Estate duty was payable on the whole 
of the property. 


4, The Act was enacted to prcvide 
for the levy and collection of estate cuty. 
for levy of estate 
duty and says, inter alia, that in the case of 
every person dying after the commencement 
of the Act there shall, save as expressly pro- 
vided, be levied and paid upon the prinzip 
value ascertained as provided of all property 
settled or not. settled which passes on the 
death of such person a duty called “estate 
duty” at the rate fixed in accordance with 
Section 85. Section 7, to the extent it. is 
material, is reproduced below:— 


“S. 7, Interests ceasing on death—- (1) 
Subject to the provisions of this section, pro- 
perty in which the deceased or any ether 


person had an interest ceasing on the Ceath . 


of the deceased shall be Ceemed to pas on 


‘the deceased’s death to the extent to which 


a benefit accrues or arises by the cesser of 
such interest, including, in particular, a 
coparcenary interest in the joint family pro- 
perty of a Hindu family governed by the 
Mitakshara, Marumakkattayam or Aliyasan- 
thana law. : i 

(2) «oo alarete a'eo eTe y l 

(BY) enh eaS a ok 

(4) The provisions of sub-sectior (1) 
shall not apply to. the property in whick the 
deceased or any other person had an inter- 
est only as holder of an office or recidient 
of the benefits of a charity, or as a corpora- 
tion sole, ye 
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difference inasmuch as. by virtuz of. 
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Explanation.— For the removal of 
doubts, it is hereby declared that the holder 
of a Sthanam is neither the holder. of an 
office nor a corporation sole within the 
meaning of this sub-section.” 


In order to determine as to what property 
shall be deemed to pass on the ae of 
Sthanamdar it is necessary’ to decide the 
nature of the Sthanam property and the in- 
terest of the Sthanamdar in that property. 
For this purpose we have to turn: to the 
Marumakkattayam branch of Hindu Jaw and 
then consider what is the exact ambit and 
scope of the changes which have been made 
under that law-so far as succession is con- 
cerned in the case of Sthamdar by the Suc- 
cession~ Act to the extent it is material in 
the present case. As pointed out in Mayne’s 
Hindu Law and Usage, 1950 . Maru- 
makkattayam law is a body of customs and 
usages which have received judicial recogni- 
tion, It prevails among a considerable sec- 
tion of the people inhabiting the west coast 
of South India, The literal meaning of the 
word “Marumakkattayam” is inheritance 
through nephews and nieces. The essential 
difference between Marumakkattayam and 
the other schools of Hindu Law is that the 
former is founded on the matriarchate while 
the latter is founded upon the agnatic fami- 
ly. In the Mitakshara joint family the 
members claim their descent from a common 
ancestor but in a Marumakkattayam family 
which is known as the tarwad the descent 
is from a common ancestress. - Tarwad is 
the name given to a joint family consistin 

of ‘males and females who have all descend- 
ed in the family line from a common ances- 
tress. Mayne compares a tarwad to a fami- 
ly corporation. Every member of a tarwad 
has equal rights in the property by reason 
of his‘or her birth in the tarwad. It was 
laid down in a course of judicial decisions 
in the. nineteenth century that one or more 
members of a tarwad cannot claim partition 
and separate possession of his or their share 
of the tarwad property without the consent 
or concurrence of all the members of the 
tarwad. The Ma legislature enacted 
certain statutes giving a right of partition to 
the members of a tarwad to enforce parti- 
tion of a tarwad property. The shares on 
partition were to be. on per capita basis. 


5. Now Sthanam and. Sthanamdar 
emerged in this manner, Some of the aris- 
tocratic Hindu families in the west coast had 
attached to their families an office called 
Sthanam meaning literally “status, rank or 
dignity”. The holder of Sthanam was call- 

a Sthanee or Sthanamdar. The rulers 
granted Sthanams to their chieftains and im- 
portant public officers which were usually 
accompained by a grant .of land , for. the 
maintenance of the ord of the officer. In 
addition to the families of princes and chief- 
tains there were other families which pos- 
sessed Sthanams without any particular 
dignity. attached to them. The incidents of 
the institution were that the senior most 
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member of the family became the Sthanam- 
dar who was usally the male member; but 
there. were instances where the senior most 
female member became the Sthanamdar. 
Separate properties belonged to each Stha- 
mam and they vested in the holder the 
office for the time being and descended to 
the successors in office. One important 
féature was that Sthanamdar ceased to have 
any interest in the property of his tarwad 
and the members of his tarwad had in their 
turn only reversionary rights to the Stha- 
nam properties. The Sthanamdar had a 
limited estate in the sense that he could en- 
cumber or alienate the Sthanam properties 
only for a legal necessity like any limited 
owner but otherwise he was absolutely en- 
titled to the income accruing during i 
tenuré of office. His position was analogous 
to that of a holder of an impartible estate. 
His successor had no interest in it and the 
right of the successor was 
than a spes successionis.. There is a good 
deal of discussion on these matters in a 
judgment of this court in Kavalappara Kot- 
tarathil Kochuni v. The State of - Madras, 
1960-8 SCR 887 = (AIR 1960 SC 1080) 
which is on the same lines as above, In 
that case the constitutionality of the provi- 
sions of the Madras Marumakkattayam (Re- 
moval of Doubts) Act, 1955 passed by the 
Madras Legislature soon after a decision of 
the Privy Council declaring that the proper- 
ties in possession of the Sthanamdar were 
Sthanam properties in which the members 
of the tarwad had no interest had been 
challenged. By Section 2 of that Act it had 
` been provided that any Sthanam in respect 
cf which there was or had been, at any 
time, an intermingling of the properties of 
the Sthanam and the properties of the tar- 
wad or the members oe the tarwad had been 
receiving maintenance from the properties 
cf the Sthanam or there had been a vacancy 
caused by’ there being no male member of 
the tarwad eligible to ‘succeed to the Stha- 
` namdar, shall be deemed to be a Marumak- 
kattayam tarwad and the properties apper- 
taining to such Sthanam shall be deemed to 
Łe properties belonging to the tarwad. It 
was held in the majority judgment that the 
aforesaid provisions of the Madras Act were 
a device to deprive the Sthanam of its pro- 
perties and vest them in the tarwad and as 
such ‘they were directly hit by Article 19 
9 (£) and could not be saved by Article 19 
(5) of the Constitution, œ ` 

6. Now all the 


Sthanams would 


gradually get completely liquidated by the . 


provisions of the Succession Act, Section 7 
of the Succession Act deals with devolution 
of interest in the property of a tarwad etc. 
Sub-sections (1) and (8) of that section 
which are material for our purposes may be 
reproduced: aie i 

7(1) When a Hindu to whom the 
Marumakkattayam or Nambudri law would 
have applied if this Act had not been pass- 
eJ dies after the commencement of this Act, 
having at the time of his or her death an 


nothing more. - 
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interest in the «property of a tarwad, tava- 

i or illom, as the case may be, his or her 
interest in the property. shall devolve by 
testamentary or intestate succession, as the 
case may be, under this Act and not accord- 
ing to the Marumakkattayam or Nambudri 


after the commencement of thi 

Sthanam property held by him shall devolve 
upon the members of the family to which 
the Sthanamdar belonged and the heirs of 
the Sthanamdar as if the Sthanam property 
had been divided per capita immediately 
before the death of the Sthanamdar among 
himself and all the members of his family 
then living, and the shares falling to the 


members of his family and the heirs of the . * 


Sthanamdar shall be held by them as their 
separate property. 

Explanation.— For the purposes of 
this sub-section, the family of a Sthanam- 
dar shall include every branch of that fami- 
ly, whether divided or undivided, the male 
members of which would have been entitl- 
ed by any custom or usage to succeed to 
the position of Sthanamdar if this Act had 
not been, passed.” ee 
The result of the enactment of Section 7 (8) 
of the Succession Act is that the Sthanams 
continued till the death of the ‘Sthanamdar 
and ‘thereafter the Sthanam property devoly- 
ed upon the members of the family to which 
the Sthanamdar belonged and the heirs of 
the Sthanamdar (his personal heirs). The 
division was to be per capita on the basis 
of a notional partition having taken place 
immediately before the death of the Stha- 
namdar. í ; i 

7. .The points for consideration are; 

1. Whether the provisions . of the Suc- 
cession Act can affect and are relevant for 
the levy of estate duty under the Act? . 

(2) What is the true effect of the provi- 
sions of Section 7 (8) of the Succession Act? 

(8 ether the estate duty ‘would be 
leviable on the entire property. which be- 
longed to the Sthanamdar or it can be levi- 
ed only on 1/114th share in the Sthanam 
properties to which . alone the deceased 
Thampan would have been _ entitled if a 
partition had taken place under Section 7- 
(8) of the Succession Act immediately 
before his death? : 

8. As regards the first point it has . 
already been mentioned that before the 
High Court there was no dispute that if the 
Court had to look to the provisions of the 
Act alone’ the entire property of the Stha- 
nam was liable*to estate duty. On behalf 
of the appellant it has been contended be- 
fore us that in order to determine the in- 
terest in property which ceases on the death 
of the deceased and which is- deemed to 
pass on his death and the benefit which 
accrues or arises by the cesser of such in- 
terest within the meaning of Section 7 (1} 


` should be considered 


. Section 7 s 
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of the Act it is essential to turn to the Aw 


by which the deceased is governed for he . 


purpose of ascertaining the extent of his in- 
terest in the property. Ths provisions of 
Section 7 of the Succession Act have. to be 
read together with Section 7 of the Act -for 
determining the interest which the deceased 
had in the Sthanam property on which the 
estate duty would be leviable. This posi- 
tion is not controverted by the Counsel for 
the Respondent.’ The controversy tus 
narrows down to the true scope and ambit 
of the provisions of Section 7 (8) .of the 
Succession Act. On behalf of the appel-ant 
it has’ been maintained that on a prcper 
construction of the language employec in 


the: death of the Sthanamdar which ok 
place in accordance with what is provded 
in sub-section (8) of the Sthanam property 
and that on his death all that devolvec on 
his heirs was the share which the &ha- 
namedar would have got in that partion 
(sic). It is pointed out that the legal fiction 
of partition or division is created by sub-s. (8) 
for the definite’ purpose of allotting 
a share in the Sthanam properties to the 
personal heirs of the Sthanamdar > waich 
could not be done under the general’ Maru- 
makkattayam law. The partition thus had 
to be real and effective and the Sthanamdar 
to have died as a 
divided member. In other words the true 
pote according to ‘the learned cornsel 
or the -appellant, is that the division. per 
capita under Section 7 (&). took place im- 
mediately before the death of the Sthaaam- 
dar. with the result that the interest which 
he had in the Sthanam property was only 
to the extent of his share which alone de- 
volved upon his heirs. On the other aand 
the position taken up on behalf of the res- 
pondent before the -High Court, which. was 
accepted and which has keen seiteratec be- 
fore us, is that Section .7 (8) merely creates 
a legal fiction for the purpose of distribu- 
tion of the properties which is to take lace 
after the death of Sthanamdar and tha be- 
ing the sole purpose, for which the lega. fic- 
tion was introduced.it could not be extended 


effecte ir the 
esult 
fa 


jor partition having been 
lifetime of the Sthanamdar with the 
that he became a divided memiber 
purposes, 





9. We have had occasion to rotice 
in some detail the incidents of the irstitu- 
tion of Sthanam and Sthanamdar as als the 
nature of the Sthanam property held ky the 
Sthanamdar. It has not been disputed be- 
fore us on behalf of the appellant that 
during his lifetime the Sthanam properly þe- 
longed to the Sthanamdar. Certain restric- 
tions were placed on his powers of diena- 
tion but that did not detract from the rature 
of the estate held by him. The cesær of 
his interest in the Sthanam property vould 
be of the whole of that property ar] the 
benefit that would accrue or arise by the 


it should be held that beore- 


further so as to include an actual division, 
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cesser of such interest would also be of the 
would 


K. K. Kochuni’s case, 1960-3 SCR 887 =. 
(AIR 1960 SC 1080). In other words by 
bringing about a statutory division or parti- 


tion of the Sthanam toperty by which the 
Sthanamdar will be deprive at that pro- 
perty except to the extent of a per capita 


share therein will be infringement of Arti- 
cle 19 (1) ( of the Constitution. The Court 
ought not to interpret statutory provisions 
unless compelled by their language in such 
a manner as would involve its Constitu- 
tionality because the legislature is presum- 
ed to enact a law which does not contra- 
vene or violate the constitutional provisions. 
The other construction which has been ac- 
cepted by the High Court appears to bej. 
more in consonance with e background 
in which Section 7 (8) of the Succession Act 
has been enacted, The legal fiction also 
which has been introduced should only be 
limited to that purpose and there can be 
no justification for extending it. The legal 
fiction created by the words “as if the Stha- 
nam property had been divided per capita 
immediately before the death of the Stha- 
namdar” appears to be meant solely for the 
purpose of gradually liquidating the Stha- 
nams and distributing the Sthanam proper- 
ties amongst the members of the Sthanee’s 
tarwad and his personal heirs without in- 
fringing the provisions of the Constitution. 
It may be pointed out that neither the 
members of the tarwad nor the personal 
heirs of the Sthanee had any interest in the 
Sthanam properties. The first part of Sec- 
tion 7 (8) clearly sprees that the property 
which passes on the death of the Sthanam- 
dar is the whole of the Sthanam property| . 
held by him. The second part only deals 
with distribution of that property. We have 
no doubt that the High Court was right in 
saying that the word “devolve” as used in 
the first part has the meaning given to it by 
Leach M. R. in Parr v. Parr, (1833) 2 LJ; 
Ch 167 of passing from a person dying to 
a person living. Thus the Sthanam pro- 


pey held by the Sthanamdar has to pass 


om the Sthanamdar to the members of the 
family to which he belonged and his heirs. 
Legal fiction in the words which have been 
set out do not cut down the Sthanam pro- 
perty that passes on the death of Sthanam- 
ar to a per capita share the fiction having 


been introduced only, for determińing the 
réspective shares for the Ag ae’ of distri- 
bution to the members of the family and the 


heirs of Sthanamdar, 
For. all the reasons given above 
we affirm the decision of the High Court! 


t 
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and dismiss this appeal (C. A. 1421/71) but 
in view of the entire circumstances make no 
érder as to costs. The other appeal 
(C. A. 1187 of 1969) is dismissed owing to 
the certificate being defective for want of 


reasons. 
Appeal dismissed. 
re 
AIR 1971 SUPREME COURT 2396 
(V 58 C 519) 


(From: Calgutta)* 

K. S. HEGDE, A. N. GROVER AND 
H. R. KHANNA, JJ. 
M/s. Morvi Industries Ltd. (In both 
the Appeals), Appellant v. The Commis- 
sioner of Income-tax (Central), Calcutta (In 

both the Appeals), Respondent. 
Civil Appeals Nos. 2083 and 2084 of 
1970, D/- 210-1971. 


Income Tax Act (1922), S. 4 (1) (b) Gy- 


— Accrual of -income — Managing agent 
— Mercantile system of accounting — 
Amounts of income relinquished after they 
had become “due” but before they had be- 
. come “payable? — Amounts, held, includi- 
bie in total income — Relinquishment, held, 
could not be construed as permissible ex- 
penditure under Section 10 (2) (xv) in the 
absence of proof to show that it was for 
business purposes — I. T. Ref. No. 104 of 
1960, D/- 28-1-1964 (Cal) Affirmed; ATR 
1959 SC 82 and (1962) 46 ITR 144 (SC), 
Rel. on. (X-Ref.— S. 10 (2) (xv) ). ; 
(Paras 13 and 14) 

The assessee-Company was appointed 

as the managing agent of a cotton mill. 
Under the terms of managing agency agree- 
ment the assessee was entitled to receive a 
fixed office allowance, a commission on net 
profits of the mill and an additional com- 
mission at a specified rate on all purchases 
of cotton and an equal amount on sales of 
cloth and yarn. e mill’s accounting year 
closed on the 80th December. Under the 
terms of the agreement the commission was 


due on 81st December every year but it 


wes payable to the assessee only after the 
annual accounts of the mill had been passed 
in the general meeting. During the rele- 
vant years the mill suffered losses and the 
assessee unilaterally relinquished the 
amounts of commission on sale and pur- 
chase after they had become “due” but be- 
fore they were “payable”. The fixed office 
allowance was also given up. The assessee 
was maintaining the account according to 
mercantile system: 


Held (i) that the amounts of income 
representing the commission on sales and 
purchases and the office allowance were 
liable to be included in the total income of 
the assessee in view of S. 4 (1) (b) À 


(Para 18) 
L-T, Ref, No. 104 of 1960, D/- 28-1-1964 
-Lal 
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The income can be said to accrue 
when it becomes due. The postponement 
of the date of payment has a bearing only 
in so far as the time of payment is concern- 
ed, but it does not affect the accrual of in- 
come. The moment the income accrues, 
the assessee gets vested with the right to 
claim that amount even though it may not 
be immediatsly. There also arises a corres- 
ponding liability of the other party from 
whom the income beccmes due to pay that 
amount. The further fact that the amount’ 
of income is not subsequently received by 

e assessee -would alsa not detract from or 
efface the accrual of the income, although 
the non-receipt may, in appropriate cases, 
be a valid ground for claiming deductions. 
The accrual of an income is not to be equat- 
ed with the receipt of the income. 

(Para 11) 

Under the cash system, it is only ac- 
tual cash receipts and actual cash pay- 
ments that are recorded as credits and de- 
bits; whereas under the mercantile system, > 
credit entries are made in respect of 
amounts due immediatély they become 
legally due and before they are actually 
received; similarly, the expenditure items 
for which legal liability has been incurred 
are immediately debited even before the 
amounts in question are actually disbursed. 

(Para 12) 

Held (ii) that the assessee could not 
claim deductions of the amounts under Sec- 
tion 10 (2) (xv) in the absence of proof to 
show that the amounts were relinquished 
for the purpose of the assessee’s business 
or were given up on grounds of commercial 
expediency or for advancing the business 
interest of the assessee. (Para 14) 
Cases Referred: Chronological Paras 
(1962) 46 ITR 144 (SC), Commr. of 

Income Tax, Bombay City 1 v. 

M/s. Shoorji Vallabhdas and Co. 18 
(1959). ATR 1959 SC 82 (V 46) = 85 

ITR 298, Indermani Jatia v, Commr. 

of Income Tax, U. P 


Mr. B. P. Maheshwari, Advocate, for 
Appellant (In both the Appeals); Mr. S. T. 
Desai, Sr. Advocate, (M/s. P. L. Juneja and 
R. N. Sachthey, Advocates, with him), for 
Respondent (In both the Appeals). 

The Judgment of the Court was deli- 
vered by ' 

KHANNA, J.:— This judgment would 
dispose of two Civil Appeals Nos. 2088 and - 
2084 of 1970 which have been filed on 
certificate granted by the Calcutta High 
Court and are directed against the judg- 
ment of that Court whereby it answered 
the questions referred to the Court under 


Section 66 (1) of the Indian Income-tax 
Act, 1922 (hereinafter referred to as the 
Act) for two assessment years against the 


assessee appellant and in favour of the res- 
pondent. 
2. The assessee is a limited Com- 


pany and the matter relates to the assessment 
years 1956-57 and 1957-58, the correspond- 


. suffered losses and consequen 


1971 
ing accounting years for which ended on 
June 80, 1955 and Juñe 30, 1956 respec- 


tively, mene 
3. The appellant Company waz ap- 
pointed as the Managing Agent of Shree 
Ramesh Cotton Mills Ltd., Morvi  (herein- 
after referred to as the' managed Company) 
as per agreement dated 80-12-1946. The 
managed company was a 100% subsfdiary of 
the ape compa Under the ‘erms 
of the agreement, e appellant company 
was entitled to receive a fixed office cllow- 
ance of Rs, 1,000/- per mensem plus a 
commission at the rate of 12%% of the net 
profits, an additional commission of 1⁄2% 
on- all purchases of cotton and. an equal 
amount on all sales of cloth and yarı. In 
the relevant years, the menses company 
y the com- 
mission payable at 122% of the net profits 
was nil Dut the commission on purchzse of 
cotton at the rate of 1%% and on sales of 
cloth and yarn at the same rate, aggregat- 
ed to Rs. 38,719/- for the assessmen~ year 
1956-57 and Rs. 1,968/- for the folbwing 
year. Besides these amounts, the appellant 
was entitled to-Rs. 12,000/- per annum for 
each of the two years as fixed office allow- 
ance. The total amounts which the appel- 
lant was entitled to receive from the nanag- 
ed company were Rs. 59,719/- and Rupees 
18,968/- for the two years. k 


4. The managed company: ac- 
counting year closed on the 80th day of 
December and that of the appellani com- 
pany on the 30th day of June every year. 
Clause 2 (e) of the Managing sgency 
Agreement dated 80th December, 1946 
contained the following term as to when the 
commission would be due and payabke:— 


“(e) The said-commission shall be due 
to the Agents yearly on the thirty-first day 
of December or any ozher date on which 
the Company’s yearly account close in each 
and every year during the continuance of 
this agreement and shall be payable and be 
paid immediate after annual accounts of the 
said Company has been passed by the Board 
of Directors and Auditors of the Ccmpam 
and -by the company in General Meeting.” 


5. According to the ‘above clause,. 


the commission was due on the 31st day of 
December every year and it was payable 
immediately after the annual acco.ints of 
the managed company had been passed in 
the General Meeting. The Annual ‘Seneral 
Meetings of the managed company were 
held to adopt the accounts on November; 
24, 1955 and July 21, 1956 . respectively 
with regard to the assessment years in 
question. The amounts of commission in 
terms of the above clause were “cue” on 
81st December, 1954 and 81st. December, 
1955 and were “payable” immediately after 
the 24th of November, 1955 and 21st of 
July, 1956. respectively. 


6 The appellant 


6. company relin- 
quished the managing 


agency commission 


‘quential. 
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for the assessment year 1956-57 as per 
resolution dated 4th of April, 1955 of the 
Board of Directors and for the following 
year as per resolution dated 19th June, 
1956. The amounts of the commission were 
thus relinquished after they had become- 
“due” but before they were “payable” in 
terms of Clause 2 (e) of the agreement. On 
behalf of the appellant, it was stated that 
the managed company had been suffering 
heavy losses in the past years and, therefore, 
the appellant did not consider it proper to 
charge any commission or the fixed office 
allowance and’ had. consequently relinquish- 
ed the same. ` ` 


7. The Income-tax .Officer included 
the sums of Rs. 50,719/- and Rs. 18,963/- 
in the total income of the appellant for the 
two assessment years in question. The In- 
come Tax Officer took the view: that in so 
far as the fixed office allowance was con- 
cerned, it had been given to the appellant 
to` enable it to recoupe the expenses incur- 
red on behalf of the managed company and 
the relinquishment was, therefore, made ex 
gratia, As regards the commission, the In- 
come-tax Officer held that it had become 
due to the appellant at the end of the ac- 
counting year of the managed company, and 
if the commission had been foregone after 
it had become due, it was taxable on ac- 
crual basis. The Appellate Assistant Com- 
missioner and the Income-tax Appellate Tri- 
bunal affirmed the order of the Income-tax 
Officer. According to ‘the ‘Tribunal, _ the 
commission became due to the appellant 
yearly on the last day of the accounting 
year of the managed company, though the 
actual payment was referred to a later date. 
Postponement of ‘the actual payment after 
the income had accrued was held to be in- 
consequential. Likewise, the relinquishment 
of the income after it had become due, in 
the opinion of the Tribunal, was inconse- 
Claim was then made by the ap- 
Sages that the amount relinquished should 
e treated as a . permissible expenditure 
under Section 10 ey (xv) of the Act. The 
above claim was rejected and it was observ- 
ed that the total loss carried over at the end 
of year 1955 of the managed company was 
Rs. 14,95,221/-. As a result of foregoing the 
amounts of the managing agency commis- 
sion, according to the Tribunal, the finan- 
cial position. of the managed company did 
not become stronger while that o 
poar company became weaker. 
inquishment was consequently held to be 
not for the benefit of the appellant. 


8. | At the instance of the appellant, 
the Tribunal referred the following two 
questions to the High Court:— , 


“(1) Whether on the facts and in the 
circumstances of the: case, the sums of ‘ 
Rs. 50,719/- and Rs. 18,968/- foregone by. 
the assessee by its Directors’ resolution 
dated. 4-4-1955 and 19-6-1956 respectively, 
were: liable to be included in its total in- 
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come for the accounting years ending 30- 
6-1955 and 30-6-1956?” 


“(2) If the answer to question No. 1 
be in the affirmative, whether the assessee 
is entitled to claim an allowance of an 
equivalent amount as expenditure under the 
provisions of Section 10 (2) (xv) of the 
Indian Income Tax Act?” 


9. The High Court agreed with the 
view taken by the Tribunal. Tt was observ- 
-ed that the accrual of income was complete 
within the accounting year of the managed 
company and as no relinquishment had been 
done before the amount became due, the 
case strictly came within the ambit of Sec- 
tion 4 (1) (b) (i) of the Act. The relinquish- 
ment it was further observed, was a uni- 
lateral act of the appellants. As regards the 
second question the High Court found. that 
the relinquishment had not been made for 
the purpose of facilitating the legitimate 
commercial undertaking or by way of com- 
mercial expediency. The appellant’s case 
was thus held to be not: covered by S. 10 
(2) (xv) of the Act. 


10. Mr. Maheshwari has assailed 
the findings of the High Court. Regarding 
the first question, the learned counsel con- 
tends that as the amounts in question were 
never received by the appellant but were 
relinquished, there arose no tax liability for 

. those amounts. As regards the second ques- 

tion, Mr. Maheshwari submits that the retin- 
quishment of the amounts should be cons- 
trued as permissible expenditure under Sec- 
tion 10 (2) (xv) of the Act. There is, in 
our opinion, no substance in‘ any of „the 
above contentions.. : 


IL. So far as the first question is 
concerned, we find that according to Cl. 2 
(e) of the Managing Agency Agreement re- 
produced above, the commission for the two 
years in question became due to the appel- 


lant on the 31st day of December, 1954 and ` 


31st day of December, 1955. The appel- 
lant also became entitled to receive fixed 
office allowance of Rs. 12,000/- for each of. 
the two years. It, therefore, 
that the income of Rs, 50,719/- had accru- 
ed to the appellant ‘on 8lst December, 1954 
and of Rs. 18,973/- on 31st December, 
1955. The fact that the payment of the 
managing agency commission was deferred 
till after the accounts had been passed in 
the meetings of the managed company did 
not affect the accrual of the income of those 
amounts on December 31, 1954 and Decem- 
ber 31, 1955 respectively. According to 
Section 4 (1) (b) (i) of the Act, subject to 
the provisions of this Act, the total income 
of any previous year of any person includes 
all income, profits and gains from whatever 
source derived which if such person is resi- 
‘dent in the taxable. territories during such 
„year accrue or arise or are deemed to accrue 
or arise to him in the taxable territories 
during such year. The dictionary meaning 
of the word “accrue” is “to come as an ac- 


‘ceived by the assessee would also 


can be said. 


cession, increment, or produced to fall to 
one by way of advantage; to fall due.” The 
income can thus be said to accrue when it 
becomes due. ` The Dag ected of 
the date of payment has a i 

in so far as the time of pay- 
ment is concerned, but it does not affect the 
accrual of income. The moment the income 
accrues, “the assessee gets vested with the 
right to claim that amount even though it 
may not be immediately. There also arises 
a. corresponding liability of the other party 
from whom the income becomes due to pay 
that amount. The further fact that the 
amount of income is.not subsequently re- 
not de- 
tract from or efface the accrual of the in- 
come, although the noa-receipt may, in 
appropriato cases, be a valid ound for 
claiming deductions. The accrual of an in~“ 
come ‘is not to be equated with the receipt 
of the-income, That the two,-accrual and 
receipt of income, have different connota- 
tions is also cléar from the language of Sec- 
tion 4 of the Act. Clause (a) of sub-sec. (1) 
of Section 4 of the Act deals with the re- 
ceipt of income while the accrual of income 
i dealt with in Clause (b) of that sub-sec- 
on. i 


12. The appellant-company admit- 
tedly was maintaining its- account according 
to the mercantile system. It is well known 
that the mercantile system of accountin 
differs substantially from the cash system of . 


book’ keeping., Under. the cash system, it 


‘is only actual cash receipts and actual cash 


ayments that are recorded as credits and 
ebits, whereas under -the mercantile sys- 
tem, credit entries are made in respect of 
amounts due immediately they ecome 
legally due and before they are actually re- 
ceived; similarly, the expenditure items for 
which legal liability has been incurred .are 
immediately debited ‘even before the 
amounts in question are actually disbursed. 
Where accounts are ‘kept on mercantile 
basis, the profits or gains are credited 
though they are not actually realised, and 
the entries thus made really show nothin 
more than an accrual or arising of the sai 
profits at the material time. The same is 
the position with regard to debits made. 
(See Indermani Jatia v. Commissioner of In- 
come Tax, U. P., 85 ITR 298 = (AIR 1959 
SC 82)). ; 


18. In the case of Commissioner of 
Income Tax Bombay City 1 v. M/s. Shoorji 
Vallabhdas & Co., (1962) 46 ITR 44 (SC), 
Hidayatullah, J. (as he then was) speaking. 
for the Court observed: “Income-tax is a 
levy on income. No doukt, the Income-tax 
Act takes into account two points of time 
at which the liability’ to tax is attracted, 
viz: the accrual of the income or its receipt; 
but the substance of the matter is the in- 
come. If income does not result at all, 
there cannot be a tax, even though in book- 
keeping, -an entry is made about a “hypo- 
thetical income”, which does not materia- 
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lise. Where income has, in fact, been’ re- 
ceived and is subsequently given up inisuch 
circumstances that it remains the income of 
the recipient, even though given up, the tax 
may be payable. ere,. however; the 
income can be said not to have resulted at 
all, there is obviously neither. accrual nor 


- receipt of income, even. though an entry to 


that effect might, in certain circumstances, 
have been made in the books of account.” 


14. The assessee firm, who -was the 
managing agent of two shipping companies 
in that case, gave up 75% of the managing 
agency commission with a view to get the 
managing agency transferred to two private 
companies. It was held that this was not 
a case of a gift by the assessee to the 
managed companies of a portion of income 
which had already accrued, but an agree- 
ment to receive a lesser remuneration than 
what had’ been agreed upon. In the present 
case, the amounts of income for the two, 
years in question were given up unilaterally 
after they had accrued to the appellant com- 
pany. As such, the appellant could not es- 
cape the tax liability es those amounts. 

15. Coming to the second question, 


we find that the appellant could claim de- 
duction of the amounts under Section 10 
(2) (äv) of the Act if. the amounts had re- 
presented an expenditure laid’ out or ex-. 
pended wholly, and exclusively for the busi- 
ness .of the appellant. ere is, however, 
nothing to show that the amounts were 
relinquished for the purpose of the appel- 
Jant’s business. The present is not a case 
wherein the amounts due to the assessee 
were given up on grounds of commercial 
expediency or for advancing fhe business in- 
terest of the assessee. The conclusion of 
the learned Judges of the High Court in 
this respect, in our opinion, is well founded. 

16. . The result is that the appeals 
fail and are dismissed but, in the circums- 


tances, without costs, 
; Appeals dismissed. 
AIR 1971 SUPREME COURT 2399 
(V 58 C 520) Wins : 
(From Delhi: AIR 1971 Delhi 128) 
K. S. HEGDE AND A. N. GROVER, JJ. 
M/s. Narinder Chand Hem Raj and 
others, Appellants v. Lt. Governor, Admin- 
istrator, Union Territory, H. P. and others, 
Respondents. i DE 
. Civil Appeal No. 1318 of 1970, D/- 
5-10-1971. . 
Constitution of India, Art. 265 —-Im- 
position of sales tax —- The power to im- 
pose tax being a legislative power can be 
exercised either by the legislature directly 
or by its delegate. But no court can issue 


a mandate to a legislature or a subordinate 
legislative body to enact or not to enact a 


` JO/JO/E986/71/KSB/P 


. State of Punjab, (M/s. N. N. G 


Pra. (Hegde J.) [Pr. 1] S.C. 2899 


law which it was competent to enact. (X- 
Ref.— Arts. 226 and 245). (Para 7) 

Similarly, no court can give a direction 
to the Govérnment to refrain from enfore- 
ing a provision of law. The levy of a tax 
can only be done by the authority of law 
and not by any executive order. Unless 
the executive is specifically empowered by 
law to give any eXemption, it cannot say 
that it will. not enforce the law as against 
a particular person. AIR 1951 SC 469 
and AIR 1968 SC 718, Dist. AIR 1971 
Delhi 128, Affirmed on a different Fh 

so, ara 

The levy of sales tax on Indian made 
foreign liquor and beer was authorised by 
Section 5 read with Schedule A to East 
Punjab General Sales Tax Act, 1948 as in 
force in Simla (Himachal Pradesh) after 
reorganisation of Punjab. There is no pro- 


vision in the Act empowering the Govern- 


ment to exempt any assessee from payment 
of tax. Therefore-no writ or direction can 
be issued under Art, 226 to the appropriate 
authority to delete’ the entry of ‘Indian 
made foreign liquor.and beer’ from Sch. A 
and to include it in Sch. B to the Act. 


. (Para 7) 
Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 718 (V 55) = 
(1968) -2 SCR 866, Union of India 
v. M/s. Anglo Afghan Agencies 


td. 3 
(1951) AIR 1951 SC 469 (V 88) = 
1952 SCR 48, Collector of Bombay 
v. Municipal Corporation of the 
City of Bombay ; 8 
Mr. H. L. Sibal, Advocate;General for 
oswamy and ’ 
S. N. Mukerjee, Advocates with him), for 
Appellants; M/s. V. C. Mahajan and ‘R. N. 
Sachthey, Advocates, for Respondents. 
The Judgment of thé Court was deli- 
vered by f . 
HEGDE, J.:— The appellant-firm are 
wine merchants, carrying on business at 
the Mall in Simla. In the auction for sale 
of the Indian made foreign liquor and beer 
held ‘on March 81, 1967, the appellant was 
the highest bidder for dealing’ in liquor 
under a L-2 licence as provided in’ the Pun- 
jab Liquor Licence Rules as applicable to 
certain parts of the then Union Territory of 
Himachal Pradesh. The case for the ap- 
pellant is that at the time of the auction, 
Deputy Commissioner, Simla who is also 
the Collector of Excise and Taxation, 
nounced that no sales: tax will be liable 
be paid on the sale of the Indian made 
foreign liquor and beer but despite this 
assurance the Government has levied and 
collected from the pelaa i a sum of 
Rs. 26,798-26 P. and further it is taking 
steps against the firm for realising sales tax 
on the liquor and beer sold by it. Hence 
it filed a writ petition in' the Delhi High 
Court (Himachal Pradesh Bench at Simla} 
seeking various reliefs. Several contentions 
were taken in the writ petition but at the 


an- 
to 


ete 
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time of the hearing only one of the reliefs 
grayed for in the writ petition was pressed. 
Many cf the contentions taken in the writ 
petition were given up. Hence it is not 
recessary for us to refer to the facts relat- 
ing to the other reliefs prayed for in the 
writ petition. The appellant pleaded that 
io view of the representation made by the 
Deputy Commissioner, -it was induced to 
increase its bid as a result of which the 
. Government had . substantially benefited. 
The case for the appellant is that because 
cf the equities of the case, the Court should 
issue a writ, direction or order restraining 
- the respondents from enforcing the levy of 
sales tax on the sales of- Indian. made 
foreign liquor and beer at Simla. 

2. In the counter-affidavit filed on 
behalf of the respondents, it was _ denied 
that the Deputy Commissioner had repre- 
sented to the bidders before the auction 
commenced that no sales tax- was liable to 
Fe paid on the sale of Indian made foreign 
Iquor or beer. The case of the respon- 
cents is that all that the Deputy Commis- 
sioner told the bidders was that the Gov- 
ernment was considering the question of 
removing sales tax on the sale of Indian 
nade foreign liquor. In fact, the Himachal 
Pradesh Government took a decision to re- 
move sales tax on sale of Indian made 
reign liquor but they could not enforce 
that decision without approval of the Union 
Government; the Union Government did 
rot accord the approval asked for; hence 
the Government was not able to remove 
the sales tax in respect of the sale of Indian 
nade foreign liquor. It was ur ed on be- 


Łalf of thé respondents that sales tax was. 


‘imposed by law. The Government can- 
rot refuse to implement the mandate of the 
law. -Any change in the provisions of the 
Punjab General Sales Tax Act could be 
effected only according to the provisions 
cf the law in force. No Court can issue'a 
mandate to a legislature or to a subordinate 
Legislative body to make or change any 
law; further the Himachal Pradesh Gov- 
ernment is incompetent to change the law 
. without the approval of the Union Govern- 
ment which is not a party to the writ peti- 
tion. 


3. The first question that we have’ 


to decide is as to what was the representa- 
tion made by the Deputy Commissioner at 
the time of the auction, As seen earlier 
the parties are not agreed on this point. 
The relevant allegation in the writ petition 
-is found in paragraph 8 thereof. It reads: 
“,... it was also announced that no 
sales tax would be liable to be paid on the 
sales of Indian made foreign liquor and 
heer... .”. 
4, This statement . does not show 


that the Deputy Commissioner gave an as- 


surance to the bidders that the Himachal . 


Pradesh -Government had decided to abo- 
Bish sales tax on the sale of Indian made 
foreign liquor or beer. If the statement 


ALR. 


‘inthe writ petition is correct, the Deputy 
Commissioner: merely gave a wrong inter- 
pretation of the law. Apart from that, as 
mentioned ‘earlier,-it'was denied on behalf 
of the respondents that the Deputy Com- 
missioner had made’ such a representation. 
According to them all that the Deputy 
Commissioner stated. at that time was that 
“the Government was considering to abo- 
lish the tax on the line of Haryana Gov- 
_ernment”. Barring asserting that the De- 
puty Commissioner had made a representa- 
tion that “no sales tax would be liable” on 
the sales of Indian made foreign liquor and 
beer, the appellant has produced no mate- 
rial in support of that assertion. It appears 
from the letter written by the Secretary, 
Excise to Government of Himachal Pradesh 
to ‘the Deputy Secretary, Government of 


India, Ministry of Home Affairs on June 24, - 


1967 and from the letter written by the 
Chief Secretary to the Himachal Pradesh 
Government to the Additional — Secretary 


(U. T.) to the Government of India, Minis- 


-try of Home Affairs on January 16, .1968 


that the Government of Himachal Pradesh 


wanted to-bring their sales tax laws relating ` 


to, the sale of Indian made foreign liquor in 
line with the law in force in Haryana State. 
But it is clear from those letters that the 
Himachal Pradesh Government was of the 
opinion that it could not do so without the 
concurrence of the Central Government. 
Whether the Himachal Pradesh Govern- 
ment was competent to alter the Sales Tax 
Law as desired by it without the concur- 
rence of the Central Government, as con- 
tended on behalf of the appellant or whe- 
ther it could. do so only with the concur- 
rence of the Central Government, as con- 
tended on behalf of the respondents, the 
fact remains that the Government of Hima- 
chal Pradesh was of the opinion that it 
‘could not alter the law without the concur- 
rence of the Central Government. ‘That 
being so, it is difficult to accept the conten- 
tion of the appellant that the Deputy Com- 
missioner had represented that the Hima- 
chal Pradesh Government had decided to 
remove sales tax on the sale of Indian made 
foreign liquor. The only thing which the 
Deputy Commissioner could have announc- 
ed was that the Himachal Pradesh Gov- 
ernment ‘was considering the abolition of 
the tax in question. The learned single 
judge who heard the writ petition came to 
conclusion that “there is no positive evi- 
dence on record to support the contention 
that this announcement Chat the Government 
of Himachal Pradesh had decided to remove 
sales tax on sale of Indian made foreign 
liquor) was actually made by the Collector 
conducting the auction as a condition of 
the auction”. Before coming to this con- 
clusion, the learned single judge had con- 
sidered all the relevant material bearing on 
the point. But the Division Bench while 
hearing the appeal of the appellant did not 
analyse the evidence bearing on the point 
nor did it consider the effect of the mate- 


ar 


> 


A 


RS 
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rial ‘before it. 
admission contained ~ 
letter dated the 16th of .Januafy 1968, : that* 
there was some announcement on the 38st 
of March, 1967, when the’ auction was held 
and it was not an. ambiguous announcement. 
Jt was presumably specific ` tò. the effect 
that either the Government, of Himachal 
Pradesh had decided to-akolish the sales 
tax or that they were going to achieve its 
abolition in respect of the merged arezs”. 
This is at best a speculative conclusion. 
5. Our attention has not been in- 
vited to any material on record on the basis 
` of which that conclusion could have been 
arrived at by the Division Bench. The 
two letters referred to earlier do not zup- 
port that conclusion. The averment in the 
writ petition, as seen earlier does not ac2ord 
with the case taken at the time of the argu- 
ments. The Government has denied that 
the Deputy Commissioner had either Deen 
authorised or he had made the representa- 
tion at the time of the auction that the 
Government had decided to abolish the 
sales tax on sale of Indian made fo-eign 
liquor. According to the respondent:, all 
that the Deputy Commissioner had repre- 
sented to the bidders was that the Gcvern- 
ment was considering the abolition o: the 
sales tax on sale of Indian made fcreign 
liquor; such a representation cannot be con- 
sidered as a condition of the auction, as- 
suming that such a condition can be impos- 
ed orally by the Deputy Commissioner. 
Hence in our opinion the Division Bench 
erred in its conclusion about the alleged re- 
presentation by the Teny Commissioner. 

6 This finding alone is su-icient 
to dismiss the appeal kut as Mr. 3ibbal, 
learned counsel for the appellant hes ela- 
borately argued the question of lew to 
which we shall presently refer, we shall 
examine the, same. 

7. Simla was a part of Punab till 
reorganisation of Punjab in 1966. Simla 
and two other districts of the former State 
of Punjab were added on to the Union 
Territory of Himachal Pradesh uncer the 
Punjab Reorganisation Act, 1966. Under 
the provisions of that Act, the laws ia force, 
immediately before the appointed da~ name- 
ly October 1, 1966, in those districts were 
to continue in operation till the appropriate 
legislature or competent authority altered 
the same. One of the laws that was in 
force in those areas is the Punjab General 
Sales Tax Act, 1948. Section 6 (1) of that 
Act provides: 

“No tax shall be payable on the sale 
of goods specified in the first colimn of 
Schedule B subject to the conditions and 
exceptions, if any, set out in th= corres- 
ponding entry in the second column there- 
of and no dealer shall charge sales tax on 
the sale of goods which are declared tax- 
free under this section.” 

Til August 81, 1966, Indian 
made foreign liquor was in Sckedule B. 
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It held “it is`clear`from : the: . 
in parağraph % öf -the-~ 


a 
a: 
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But on that date the Government of Pun- 
jab in exercise of its powers conferred 
under proviso to Section 5 deleted Indian 
made foreign liquor from Schedule B and 
included the same in Schedule A to that 
Act. Thus the sale of the said liquor be- 
came exigible to sales tax. This was the 
law in force in Punjab when reorganisation 
took place. Hence Simla and cther areas 
which were formerly parts of the State of 
undivided Punjab continued to be govern- 
ed by that law even after reorganisation. 
Our attention has not been drawn to any 
provision in that Act empowering the Gov- 
ermment to exempt any assessee from pay- 
ment of tax. Therefore it is clear that the 
appellant was liable to pay the tax imposed 
under the Jaw. What the appellant really 
wants is a mandate from the court to the 
competent authority to delete the concerned 
entry from Schedule A and include the 
same in Schedule B. We shall not go into 
the question whether the Government of 
Himachal Pradesh on its own authority was 
competent to make the alteration in ques- 
tion or not. We shall assume for our pre- 
sent purpose that it had such a power. The 
ower to impose a tax is undoubtedly a 
egislative power. That power can be ex- 
ercised by the legislature directly or sub- 
ject to certain conditions, tke legislature 
may delegate that power to some other 
authority. But the exercise of that power, 
whether by the legislature or by its dele- 
gate is an exercise of a legislative power. 
The fact that the power was delegated to 
the executive does not convert that power 
into an executive or administrative ower. 
No court can issue a mandate to a legisla- 
ture to enact a particular Jaw. Similarly 
no court can direct a subordinate legislative 
body to enact or not to enact a law which 
it may be competent to enact. The relief 
as framed by the appellant in his writ peti- 
tion does not bring out the real issue call- 
ing for determination. In reality he wants 
this Court to direct the Government to de- 
lete the entry in question from Schedule A 
and include the same in Schedule B. Arti- 
cle 265 of the Constitution lays down that 
no tax can be levied and collected except 
by authority of law. Hence the levy of al ° 
tax can only be done by the authority of 
law and not by any executive order. Unless 
the executive is specifically empowered by 
law to give any exemption, it cannot say 
that it will not enforce the law as against 
a particular person. No court can give a 
direction to a Government to refrain from 
enforcing a provision of law. Under these 
circumstances, we must hold that the relief 
asked for by the appellant cannot be 
granted. 


8. In support of its contention, the 
appellant relied on two decisions of _ this 
Court. The first is Collector of Bombay 
v. Municipal Corporation of the City of 
Bombay, 1952 SCR 48 = (AIR 1951 SC 
469). The facts of that case are as follows: 


2402 S. C. (Prs. 9-13] Narainder Chander v. U. T., H- P. (Hegde. J.) 


9. In 1865, the Government of 
Bombay called upon the predecessor in 
title of the Corporation of Bombay to re- 
move some markets from a certain site and 
vacate it. On the application of the then 
Municipal Commissioner, the Government 
passed a resolution approving and autho- 
rising the grant of another site to the Muni- 
cipality for the purpose of running a mar- 
ket. The resolution passed by the Gov- 
ernment stated further that “the Govern- 
ment do not consider that any rent should 
be charged to’ the Municipality as the 
markets will be, like other public buildings, 
for the benefit of the whole community”. 
The Corporation gave up the sites on which 
the old markets were situated and spent a 
sum of over 17 lacs in erecting and main- 
taining markets on new site. It continued 
to be in possession of the site in question 
without paying any rent, openly and to the 
knowledge of Government for a period of 
seventy years. In 1940 the Collector of 
Bombay, overruling the objection of the 
Corporation, assessed the new site under 
Section 8 of the Bombay City Land Reve- 
nue Act to land revenue rising from Rupees 
7,500/- to Rs. 30,000/- in 50 years. The 
Corporation sued for a declaration that the 
order of assessment was ultra vires and 
that it was entitled to hold the land for 
ever without payment. of any land-revenue. 
The High Court of Bombay held that the 
Government has Jost its right to-levy land 
revenue on the land in question by reason 
of the equity arising, in favour of the Cor- 
poration. By a majority, this Court affirm- 
ed the decision of the Bombay High Court. 
Therein this Court was not called upon to 
issue a mandate to alter any law. 

10. Section 8 of the Bombay City 
Land Revenue Act provides: . 

“It shall be the duty of the Collector, 
subject to the orders of the Provincial Gov- 
ernment, to fix and to levy the assessment 
for Jand revenue. 


Where there is no right on the part of 
the superior holder in limitation of the right 
of the Provincial Government to assess, the 
assessment shall be fixed at the discretion 
of the Collector subject to the control of 
the Provincial Government. 

When there is a right on the part of 
the superior holder in limitation of the right 
of the Provincial Government, in conse 
quence of a specific limit to assessment 
having been established and preserved, the 
Te A shall not exceed such specific 
imit” 


Il. Section 8 did not impose any 
land revenue. It only imposed a duty on 
the Collector to fix and to levy the assess- 


ment. Power to levy land revenue was 
the prerogative of the Government. The 
Court held that in view of the seventy 


years possession of the land by the Corpo- 
ration openly and in assertion of a right to 
hold that land free of rent, it had acquired 
an adverse title to the property though the 
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right acquired.was a limited one. This is 
«what the court observed (p. 52 of the re- 
port); > À 

“Such LER beiag not referable 
to any legal title it was prima facie ad- 
verse. to the legal title of the Government 
as owner of the land from the very moment 


the predecessor in iitle of the respondent: 
Corporation took possession of the land 
under, an invalid grant. This possession 


was Continued, openly as of right, uninter- 
ruptedly for over 70 years and the respon- 
dent Corporation had acquired the limited 
title in it and its predecessor in title had 
been prescribing during all this period, that 
is to say, the right to hold the land in per- 
petuity free from rent but only for the 
purpose of a market in terms of the Gov- 


-ermment resolution of 1865. The immunity 


from the liability to pay rent is just as 
much an integral part of an inseverable: inci- 
dent of the title so acquired, as is the obli- 
gation to hold the land for the purposes of 
market and for no other purpose.” 

12. From these observations, it is 
clear that in that case the court was only 
considering the relationship between a land- 
lord and a tenant. It was sought to be 
argued in that case that even if the Gov- 
ernment be precluded from enhancing the 
“rent” in view of the terms of the Govern- 
ment Resolution it cannot be held to have 
disentitled itself from the prerogative right 
to assess “land revenue”. The Court re- 
fused to entertain that plea as it was not 
raised in the written statement, nor made 
the subject-matter of an issue on which the 
parties went to trial. Hence the ratio of 
that decision has no relevance for our pre- 


sent purpose. . 

13. The other decision relied 
upon by the appellant is Union of India 
v. M/s. Anglo Afghan Agencies Ltd., (1968) 
2 SCR 366 = (AIR 1968 SC 718). Therein 
in exercise of the powers conferred on the 


Government under Section 8 of the Imports 


‘and Exports (Control) Act, 1947, the Cen- 


tral Government issued the Imports (Con- 
trol) Order, 1955 and other orders setting 
out the policy governing the grant of im- 
port and export licences. The Central 
Government also evolved an Import Trade 
Policy to facilitate the mechanism of the 
Act and the orders issued thereunder. The 
scheme was modified from time to time by . 
issuing fresh schemes in respect of new 
commodities. In 1962, the Central Gov- 
ernment promulgated the Export Promo- 
tion Scheme providing incentives to export- 
ers of woollen—textiles and goods. It pro- 
vided for the grant to an exporter, certifi- 
cates to import raw materials of a total 
amount equal to 100 per cent. of the 
F.O.B. value of his exports. Clause 10 of 
the Scheme provided that the Textile Com- 
missioner could grant an import. certificate 
for a lesser amount if he is satisfied, after 
holding: an enquiry, that the declared value 
of the goods exported was higher than the 
real value of the goods. The Scheme was 
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extended to exports of woollen textiles and 
goods to Afghanistan. The Textile Com- 
missioner without holding an enquiry as re- 
quired by Clause 10 of the scheme, arbi- 
trarily reduced the import quota of some 
of the exporters on the basis of some pri- 
vate enquiry. One such exporter move 
the High Court for the issuance of a writ 
to the Government to abide by the terms 
of the scheme. On behalf of the Govern- 
ment, it was urged that the scheme con- 
tained only administrative instructions and 
the Government was competent to change 
the scheme depending upon the exigencies 
of situation. On facts this Court came to 
the conclusion that the scheme was not 
changed because of any exigencies of situa- 
tion and the import quota of some of the 
exporters was reduced on the basis of some 
private enquiry. Under those  circumstan- 
ces this Court held that the Governnent 
was bound by the representation thet it 
made regarding the quota to which the 
exporters were entitled to wunder the 
scheme. The ratio of that decision again 
cannot have any bearing on the point wader 
consideration. So long as that scheme was 
in force, the Government was bound to 
implement the, same. This Court did not 
hold that the Government was not compet- 
ent to change the scheme. If the scheme 
had statutory force, it bound the Govern- 
ment as much as it bound the expo-ters. 
In that event the Court was competent to 
compel the Government to act acco-ding 
to the scheme. If on the other hanc the 
scheme contained merely administrative in- 
structions thev the Government having 
made the representation referred to eerlier, 
on the basis of which the exporters had 
exported certain goods, the Goverment 
was estopped from going back on th2 re- 
presentation made by it. In this case, 


14. For the reasons mentioned 
above this appeal fails. But in the circum- 
stances of the case, we think this is emi- 
nently a fit case where the parties should 
be asked to bear their own costs both be- 
fore the High Court as wel] as in this 
Court. There is no doubt that the Ceputy 
Commissioner did give an impression to 
the bidders that the Government was con- 
sidering the abolition of sales tax oon the 
sale of Indian made foreign liquor. Relying 
on that information the bidders must have 
given very high bids. The Government of 
Himachal Pradesh tried its best to pe-suade 
the Central Government to agree to change 
the law but it failed. In the process, the 
appellant must have suffered financially. 
That being so, we order this appeal to be 
dismissed but at the same time direct the 
parties to bear their own costs both in this 
Court as well as in the High Court. 


Appeal dismissed. 





AIR 1971 SUPREME COURT 2403 
(V 58 C 521) 


(From: Central Registrar of Ca-opera~ 
tive Societies, New .Delhi)* 


S. M. SIKRI C. J., A. N. RAY AND 
D. G. PALEKAR JJ. 


Panchshila Industrial Co-operative 
Society Ltd. (Multi-Unit), Appellant 
v. The Gurgaon Central Co-operative 
Bank Ltd. Gurgaon, Respondent. 

Civil Appeal No. 2293 (N) of 1970, 
D/- 6-8-1971. 

Co-operative Societies — Punjab 
Co-operative Societies Act (25 of 1961) 
S. 55 — Applicability — A dispute 
between a co-operative society and its 
member, a multi-unit co-operative 
society, can be referred under S. 55 
and a decision therein is appealable 
under S. 68 and the Central Registrar 
has no jurisdiction to hear the appeal 
— (X-Ref: S. 68) — (X- Ref: Multi- 
Unit Co-operative Societies Act (1942), 
Pre.) (Para 4) 

The Multi-Unit Co-operative Soci- 
eties Act (1942) is for the incorpora- 
tion, regulation and winding up of co- 
operative societies with objects not 
confined to one State. There is noth- 
ing in the Act to indicate that a multi- 
unit co-operative society cannot be a 
member of a co-operative society 
governed by the Punjab Co-operative 
Societies Act, 1961. and if it continues 
to be a member, then the terms of 
S. 55 will apply. (Para 4) 

Mr. Harbans Singh, Advocate, for 
Appellant; M/s. Rameshwar Dial and 
A. D. Mathur, Advocates. for Respon- 
dent. 

The Judgment of the Court was 
delivered by 

SIKRI, C. J.: This appeal by spe- 
cial leave is against the order of the 
Central Registrar of Co-operative Soci- 
eties, New Delhi, dismissing the ap- 
peal filed by Panchshila Industrial Có- 
operative Society (Multi Unit), appel-° 
lant before us, against the award pass- 
ed by the Arbitrator (Deputy Regis- 
trar of Co-operative Societies, Rohtak) 
dated October 7, 1969, in respect of 
the dispute between the Gurgaon Cen- 
tral Co-operative Bank Ltd., Gurgaon, 
respondent before us, and the appel- 
lant. The Central Registrar held that 
he was not the appropriate appellate 


*(Appeal No. CR/1/1970, D/- 4-5-1970 
— Central Registrar of Co-operative 
Societies — New Delhi.) 
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authority against the award in ques- 
tion. 


2.. The only question which | 


arises before us is whether the Cen- 
tral Registrar was the appropriate au- 
thority on the facts of this case. The 
relevant facts are these. The respon- 
dent Bank approached the Registrar 
of Co-operative Societies, Haryana, for 
resolving a dispute between the Bank 
and one of its members, appellant 
before us. The Registrar, by his order 
dated February 17, 1968, in exercise 
of the powers vested 
S. 56 of the Punjab Co-operative Soci- 
eties Act, 1961, referred the dispute 
to the Deputy Registrar, Co-operative 
Societies, Rohtak for decision. The 
arbitrator gave the award on October 
7, 1969, directing that the appellant 
do pay to the respondent in all Rupees 
16,05,658.20 together with interest at 
the rate of six and a half per cent per 
annum until the realisation of the 
principal amount, viz. Rs. 11,52,535.00. 

3. The appellant, as mention- 
ed above, filed an appeal against this 
award before the Central Registrar. 
The respondent Bank is a co-operative 
society governed by the provisions of 
the Punjab Co-operative Societies Act, 


1961. Section 55 (1) of this Act inter. 


alia provides that if any dispute touch- 
ing the constitution, management or 
the business of a co-operative society 
arises between a member and the 
society, such dispute shall be referred 
to the Registrar for decision and no 
Court shall have jurisdiction to enter- 
tain any suit or other proceeding in 
respect of such dispute. Section 55 (2) 
provides that for the purposes of sub- 
section (1) a claim by the society for 
any debt or demand due to it from a 
member or the nominee, heirs or legal 
representatives of a deceased mem- 
ber, whether such debt or demand be 
' admitted or ‘not, shall be deemed to 
be a dispute touching the constitution, 
management or the business of the 
co-operative society. ‘Sub-section (3) 
of S. 55 provides that “if any ques- 
tion arises whether a dispute referred 
to the Registrar under this section 
is or is not a dispute touching the con- 
stitution, management or the business 
of a co-operative society, the decision 
thereon of the Registrar shall be final 
and shall not be called in question in 
any court.” 

4. There is no doubt that the 
dispute between the respondent Bank 


in him under’ 


ALR. 
and the appellant fell within S. 55 and 


was properly referred to arbitration 
under that section. It is, however, 
contended that the appellant was 


registered in December 1955 under 
the Punjab Co-operative Societies Act, 
1955, and by virtue of the States Re- 
organisation Act, 1956, and S. 5A of 
the Multi-Unit Co-operative Societies 
Act, 1942, the appellant has ceased to 
be governed by the provisions of the 
Punjab Co-operative Societies Act 
beeause it has become a multi-unit co- 
operative society., There is no doubt that 
by virtue of the States Reorganisa- 
tion Act, 1956, and S. 5A of the Multi- - 
Unit Co-operative Societies Act, 1942, 
the appellant has become a multi-unit 
co-operative society and the Multi- 
Unit Co-operative Societies Act ap- 
plies to it. But that Act is for the 
incorporation, regulation and winding 
up of co-operative societies with 
objects not confined to one State, and 
it has no impact on S. 55 of the Pun- 
jab Co-operative Societies. Act, 1961, 
inasmuch as the appellant remains a 
member of the co-operative society, 
namely, the respondent Bank. There 
is nothing in the provisions of the 
Multi-Unit Co-operative Societies Act 
to indicate that a multi-unit co-opera- 
tive society cannot be a member of 
a co-operative society governed by the 
Punjab Act of 1961. If the appellant 
continues to be a member, then the 
terms of S. 55 apply and a dispute can 
be referred to arbitration under that 
section.. An appeal against that award 
lies under S. 68 of the Punjab Act of 
1961 to the Government if the deci- 
sion or order was made by the Regis- 
trar, and to the Registrar if the deci- 
sion or order was made by any other 
person. It is quite clear therefore, 
that the Central Registrar had no 
jurisdiction to hear the appeal. 

5. The learned counsel next 
contends that the Central Registrar 


Should not have dismissed the appeal 


but returned the memorandum of ap- 
peal for presentation to the proper 
authority. There is no statutory pro- 
vision enabling the Central Registrar 
to do so. At any rate, if an appeal 
is filed before the appropriate autho- 
rity under the Punjab Co-operative 
Societies Act, 1961, that authority will 
no doubt take into consideration the 
provisions of S. 14 of the Limitation 
Act, 1963, read with S. 29 (2) and 
decide whether the appeal should be 
entertained or not. 
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6. In the result tae appeal fails 
and is dismissed with costs. 
Appeal dismissed. 


_ AIR 1871 SUPREME COURT 2403 
(V 58 C 522) 
| (From Madras: (1968) 21 STC 18)) 
K. S. HEGDE AND A. N. 
GROVER, JJ. 

State of Madras, Appellant v. 
M/s. S. G. Jayaraj Nadar and Scns, 
Respondent. 

Civil Appeal No. 1404 of 1£69, 
D/- 16-9-1971. 

(A) Sales Tax — Madras General 
Sales Tax Act (1 of 1959), Sec. 12 (2) 
and (3) — Penalty — Imposition of — 
It is only when the assessing authority 
has made the assessment to the kest 
of its judgment that it can levy a 
penalty under sub-section (3). Mere 
filing of an incorrect return cannot be 
a ground to impose the penalty. (1868) 
21 STC 180 (Mad.), Affirmed. (Para 3) 

Where account books are accept- 
ed along with other records there can 
be no ground for making a best judg- 
ment assessment. Hence penalty 
under sub-section (3) cannot be levi- 
ed. If certain items which have not 
been included in the turnover shown 
in the returns filed by the assessee are 
discovered from his own accaunt 
books and the assessing authority in- 
cludes those items in his total tarn- 
over, the assessment relating to tiose 
items cannot be regarded as based on 
best judgment. (Para 4) 

(B) Sales Tax — Madras Gereral 
Sales Tax Act (1 of 1959), Sec. 12 (2) 
— Best judgment assessment — The 
best judgment assessment has t> be 
on an estimate which the assessing 
authority has to make not capricicusly 
but on settled and recognised rin- 
ciples of justice —- An element of 
guess work is bound to be present in 
best judgment assessment but it nust 
have a reasonable nexus, to the avail- 
able material and the circumstanc2s of 
each case — (1966) 17 STC 465 (SC), 
Relied on. (Paza 3) 
. Cases Referred: Chronological Paras 
(1966) (1966) 17 STC 465 = (1966) 

60 ITR 239 (SC), State of 
Kerala v. C. Velukutty 
; Mr. S5. T. Desai, Senior Advocate, 
(Mr. A. V. Rangam and Miss A. Suba- 
shani, Advocates, with him), for Ap- 
pellant; Mr. T. A. Ramachandran, Ad- 
vocate, for Respondent. 
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State of Madras v. S. G. J. 


Nadar and Sons [Prs. 1-2] S. C. 2405 


The -Judgment of the Court was 
delivered by 


GROVER, J.:— This is an appeal 
from a judgment of the Madras High 
Court in a matter arising out of the 
Madras General Sales Tax Act 1959, 
hereinafter called the “Act”. 


2. The assessee is a dealer in 
motor cars, trucks, scooters, motor 
spare parts and certain other goods. 
He returned a turnover of Rupees 
42,09,912.12 for the assessment year 
1961-62. The Commercial Tax Officer 
on scrutiny of accounts determined 
the turnover at Rupees 68,06,331.49. 
During the assessment proceedings it 
was found that the assessee had not 
included in the monthly return in 
Form A-2, three items of turnover. 
The first was a sum of Rs. 1.95,311.21 
relating to delivery charges which the 
assessee had paid to certain Calcutta 
dealers from whom he had made pur- 
chases of cars, trucks, scooters ete. ` 
The second item was of Rs. 2,21,247.97 
which related to.the sales of motor 
parts. The third item was of Rupees 
1,56,539.25 being the aggregate of the 
sale proceeds of firewood. The asses- 
sing authority served a notice on the 
assessee to show cause why these 
items should not be brought to tax. 
The assessee filed objections which 
were rejected. The assessing autho- 
rity found that the delivery charges 
paid by the assessee were included: in 
the cost price when the cars, trucks, 
scooters etc. were sold by it and sales 
tax at 7% had been collected by the 
assessee on the delivery charges. As 
regards the second item it was held 
that the assessee had failed to main- 
fain separate accounts contrary to the 
rules in respect of the first sales of 
parts and as it was not possible to 
separate the first sales from the 
general entries in the account books 
it was necessary to make assessment 
on best judgment. The assessment 
was completed but certain penalty was 
levied on the assessee. The assessee 
appealed to the Appellate Assistant 
Commissioner who took the view that 
the failure of the assessee to disclose 
the taxable turnover in the monthly 
returns was due to a bona fide impres- 
sion on the assessee’s part that it 
would be sufficient if correct figures 
were furnished at the time of the 
final assessment. He, therefore, im- 
posed a nominal penalty. The Board 
of Revenue in exercise of its power 
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under Section 34 of the Act set aside 
the order of the Appellate Assistant 
Commissioner. According to the 
Board’s findings the failure of the as- 
sessee to disclose the turnover in 
question was deliberate and: called 
for no lenient treatment. An appeal 
was filed against the order of the 
Board of Revenue to the Madras High 
Court. The High Court allowed the 
appeal so far as the first and third 
items were concerned. As regards the 
second item it decided against the as- 
sessee. 

3. Section 12 (2) of the Act is 
in the following terms :— 

“If no return is submitted by the 
dealer under sub-section (1) within 
the prescribed period, or if the return, 
submitted by him appears to the as- 
sessing authority to be incomplete or 
incorrect, the assessing authority shall 
after making such enquiry as it may 
- consider necessary, assess the dealer 
to the best of its judgment: 


Provided that before taking 
action under this sub-section the 
dealer shall be given a reasonable 


opportunity of proving the correctness 
or completeness of any return sub- 
mitted by him”. 

The question is whether penalty can 
be levied while making the assessment 
under sub-section (2) of the above 
section merely because an incorrect 
return has been filed. The High Court 
was of the view that it is only if the 
assessment has to be made to the best 
of the judgment of the assessing 
authority that penalty can be levied. 
Tt seems to us that the High Court 
came to the correct conclusion be- 
cause sub-sections (2) and (3) have to 
be read together. Sub-section (2) em- 
powers the assessing authority to as- 
sess the dealer to the best of its judg- 
ment in two events; (i) if no return 
has been submitted by the dealer 
under sub-section (1) within the pres- 
eribed period and (ii) if the return 
submitted by appears to be in- 
complete or incorrect. Sub-section (3) 
empowers the assessing authority to 
levy the penalty only when it makes 
an assessment under sub-section (2). 
In other words when the assessing 
authority has made the assessment to 
the best of its judgment, it can levy 
a penalty. It is well known that the 
best judgment assessment has to be 
on an estimate which the assessing 
authority has to make not capricious- 
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ly but on settled and recognised prin- 
ciples of justice. An element of guess 
work is bound to be present’ in best 
judgment assessment but it must have 
a reasonable nexus, to the available 
material and the circumstances of 


each case. (See The State of Kerala 
v. C. Velukutty, (1966) 17 STC 465 
(SC)). Where account books are 


accepted along with other records 
there can be no ground for making a 
best judgment assessment. 


4. In the present case the High 
Court found that the turnovers involv- 
ed in the first anc the third items 
were not determined on the basis of 
any estimate of best judgment. The 
quantum of turnovers in respect of 
both these items were based on the 
assessee’s account books. It has al- 
most been conceded on behalf of the 
Revenue before us that the deter- 
mination of the turnovers relating to 
the aforesaid two items was made 
from the entries in the books of 
account of _the assessee. The true 
position, therefore, was that certain 
items which had not been included in 
the turnover shown in the returns 
filed by the assessee were discovered 
from his own account books and the 
assessing authority included those 
items in his total turnover. For these 
reasons the High Court was justified 
in holding that the assessment of the 
first and the third items could not be 
regarded as based on best judgment. 
The penalty thus could not be levied 
in respect of those two items. 

5. In the result the ‘appeal 
fails and it is dismissed with costs. 

Appeal dismissed. 


AIR 1971 SUPREME COURT 2406 
(V 58 C 523) 
(From ' Bombay: - (1968) 38 Com Cas 71) 

K. S. HEGDE AND A. N 
GROVER, JJ. 
Commissioner of Income Tax, 
Bombay City II. Bombay (In both the 
Appeals),- Appellant v. The West 
Coast Paper Mills Ltd. (In both the © 
Appeals), Respondent. i 
Civil Appeals Nos. 1344 of 1971 
and 139 of 1969, D/- 17-9-1971. 
Income-tax Act (1922) S. 18 SD) 
and (3E) (as inserted by Act 12 of 
1959) — Dividend on preference share 
— Deduction of tax at source — 
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An assessee company declaring divi- 
dends in respect of previous years re- 
lating to assessment year 1959-60 and 
the earlier years on 9-2-1960 and 30-5- 
1960 is not bound, in view of Sec- 
tion 19 (4), Fimance Act (1959) (as 
amended in 1960) to deduct tax from 
dividends under Sections 18 (3D) and 
18 (3E) and hence on its failure to de- 
duct tax from the dividends paid, it 
cannot be treated as an assessee in de- 
fault under Section 18 (7) in respect of 
the tax not deducted — (X-Ref. :— 
Section 18 (7)) — (X-Ref.:— Finence 
Act (1959), Section 19 (4) (as amended 
by Finance Act (1960) ). (1968) 38 Com 
Cas 71 (Bom), Affirmed. 

Section 19 (4) provides an exemp- 
tion from the operation of the provi- 
sions of the amended sections under 
certain circumstances. The language 
used in Section 19 (4) applies to pay- 
ments, the right to receive which had 
been acquired in the previous years 
on account of the dividend of the pre- 
ference shares and the expression “in 
respect of any previous year relevant 
to any assessment year . prior to: the 
assessment year 1960-61” is wide 
enough to include peyments relating 
to the undischarged liabilities in res- 
pect of those prior years.” (Para 10) 

Mr. S. Mitra, Sr. Advocate, “M/s. 
XK. S. Suri, R. N. Sachthey and B. D. 
Sharma Advocates, with him), for Ap- 


pellant (In both Appeals); Mr. M. C. 
Chagla, Sr. Advocate, (Mr. R. Punj- 
wani, Advocate and M/s. J. B. Dada- 
chanji, O. C. Mathur .and Rav-nder 


Narain, Advocates of M/s. J. B. Dada- 
chanji and Co. with him), for Respon- 
dent (In both Appeals). 


The judgment of the Court was 
delivered by 
GROVER, J.: — Civil Appeal No. 


1344 of 1971 is by special leave from 
a judgment of the Bombay High Court 
in an Income-tax reference. The other 
appeal was brough: by certificate 
against the same judgment. Bvt the 
certificate being defective for want 
of reasons, the same kad to be revoked. 


2. The assessee is a public 
limited company which was :ncor- 
porated on March 25, 1955. Part of 


its paid up capital consisted of 30,000 
six per cent, (free oz tax) cumulative 
preference shares of Rupees 100/- 
each. As the company did not make 
profits out of which it could distribute 
dividend no dividend was declared on 
the preference shares during the 
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years of account ended cn June 30, 
1956, June 30, 1957 and June 30, 1958. 
During the account year ended on 
June 30, 1960, the company made pro- 
fits. On February 9, 1960 the Board 
of Directors of the Company passed 
the following resolution :— 


“That dividends on 60,000 cumu- 
lative Preference shares of Rupees 
100/- each in respect of the years end- 
ed 30th June, 1956 and 1957 remain- 
ing in arrears be paid at the rate of 6% 
(free of tax) * * * * out of the profits 
enone current year ending 30th June, 
1 0z 


3: The dividends were distri- 
buted in accordance with the resolu- 
tion of April 25, 1960. On May 30, 
1960, the Board of Directors passed a 
similar resolution for distributing the 
dividends on the preference shares in 
respect of the year ended on June 30, 
1958. These dividends were actually 
paid from June 24, 1960, onwards. 
Adjustments with regard to these 
dividends were made in the balance- 
sheet prepared as at June 30, 1960. 


4. The Finance Act, 1959 (Act 
12 of 1959) made certain changes in the 
scheme of taxation of an incorporated 
company and of its share-holders. The . 
main changes were (i) reduction in 
the rate of tax levied on the company, 
(ii) taking away the credit given till 
then to the share-holder for income- 
tax paid by the company on the divi- 
dends declared and (iii) imposition of 
an obligation on the company to deduct 
tax at source on dividends declared by 
the company which was to be remitted 
to the Government. The duty to de- 
duct tax was imposed by amendments 
to Section 18 (3D) and (3E) of the 
Income-tax Act, 1922, (hereinafter call- 
ed the Act) which were introduced by 
Section 9 of the Act 12 of 1959 which 
was brought into force with effect 
from April 1, 1959. However, an ex- 
emption was provided from the opera- 
tion of the provisions of the amended 
sections under certain circumstances 
by Section 19 (4) of Act 12 of 1959. 
That provision as amended retrospec- 
tively by the Finance Act, 1960 was 
in the following terms: 


“Notwithstanding anything con- 
tained in sub-section (2) or sub-sec- 
tion (3), in relation to dividend declar- 
ed or payable by a company on or 
before the 30th day of June, 1960, in 
respect of any previous year relevant 
to any assessment year prior to the as- 
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’ sessment year 1960-61, the Income-tax 


x 


Act shall have effect as if the amend- 
ments contained in section 5, section 7, 
section 9, section 14, section 15, sec- 
tion 16, and section 18 had not been 
made.” 


5. The assessee did not deduct 
any tax from the dividends declared 
cn February 9, 1960 and May 30, 1960 
and paid from April 24, 1960 and June 
24, 1960 onwards respectively. In the 
course of the assessment for 1960-61 
made on the company the Income-tax 
Officer called upon the assessee to 
show cause why it should not be treat- 
ed as an assessee in default under sec- 
tion 18 (7) of the Act in respect of the 
taxes which. according to him should 
have been deducted and paid but 
which were not paid. The assessee 
submitted that the dividends were de- 
clared in respect of previous years rele- 


vant to the assessment year 1959-60 


and the earlier years andthat under 
S. 19 (4) of Act 12 of 1959 there was 
no obligation to deduct tax from divi- 
dends declared in respect of those 
years. This objection based on section 
16 (4) of Act 12 of 1959 was overrul- 
ed by the Income-tax Officer. He held 
that the assessee was liable under sec- 
tion -18 (7) of the Act for payment of 
tax amounting to Rs. 2,32,748-70 p. 
The assessee appealed to the Appellate 
Assistant Commissioner but that ap- 
peal failed. There was a further ap- 
peal to the Appellate Tribunal. The 
Tribunal upheld the orders of the de- 
partmental authorities. Thereupon 


the assessee moved the Tribunal for 


submitting a statement of the case and 
referring the following question of law 
to the High Court: 

“Whether in view of section 19 
(4) of the Finance Act, 1959 (as amend- 
ed by the Finance Act, 1960) there was 
any obligation to deduct tax under sec- 
tion 18 (3D) and (3E) from the divi- 
dends declared on February 9, 1960 
and May 30, 1960 so as to justify the 
order under section 18 (7) of the 
Income-tax Act, 1922, on failure to do 
so?” 

6. The High Court answered 
the question in favour of the assessee 
and against the Revenue. 

T: The whole controversy cen- 
tres on the true interpretation of sec- 
tion 19 (4) of Act 12 of 1959 as amend- 
ed by the Finance Act of 1960. The 
assessee claimed that that section was 


enacted to give exemptions with regard 
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to such dividends which were in res- 
pect of the earlier years and which 
were declared between the dates April 
1, 1959 when the new obligation of 
deducting a tax at the source was im- 
posed and June 30, 1960. According 
to the Tribunal, the dividends declar- 
ed on February 9, 1960 and May 30, 
1960 -were dividends in respect of the 
year 1959-60 and were in respect of 
the previous year relevant to the assess- 
ment year 1960-61. These dividends 
were not entitled to any exemption 
under section 19 (4) of Act 12 of 1959. 


8. Section 19 (4) lays down two 
conditions. The first is that the divi- 
dend must be declared or payable by 
a company on or before June 30, 1960. 
The second is that it should be in res- 
pect of any previous year relevant to 
any assessment year prior to the assess- 
ment year 1960-61. The only dispute 
is confined even with regard to the 
above two conditions to the meaning 
of the words “in respect of” in S. 19 
(4). In other words the point for de- 
termination in the present case is whe- 
ther the dividends declared by the 
company on February 9, 1960 and on 
May 30, 1960 and paid out by it from 
April 25, 1960 and June 24, 1960 on- 
wards were dividends in respect of the 
previous years relevant to the assess- 
ment years which were prior to the 
assessment year 1960-61. As has been 
observed by the High Court the reso- 
lutions of the company, its annual 
report and accounts, the notice of the 
annual general meeting setting out the 
agenda, all showed that the dividends 
were referred to as the dividends paid 


on the preference shares for the ac- 


counting yearsendedon June 30, 1956, 
June 30, 1957 and June 30, 1958. The 
argument on behalf’ of the Revenue, 
however, has been that under the pro- 
visions of the company law, dividend 
can be declared and paid only out of 
profits of a particular year. As there 
were no profits during the three years 


‘in question it could not be said that 


the dividends declared by means of the 
resolutions passed on February 9, 
1960 and May 30, 1960 and paid were 
in respect of the years which had end- 
ed on June 30, 1956, June 30, 1957 and 
June 30, 1958. In the eye of law, the 
dividends which were declared and 
paid in the year of eccount 1959-60 
could only be dividends in respect of 
that year and they could not be divi- 
dends in respect of any earlier years 
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fn which the preference share-holders 
were entitled to the same but were not 
paid. The argument on behalf of the 
Revenue, in other words has been that 
the so-called dividends which were ce- 
elared and paid for the three years in 
question were payments only of such 
amounts as were due to the prefererce 
share-holders as arrears. It is not dis- 
puted that a preference shareholder is 
entitled to the payment of the divi- 
dend whenever the company has pro- 
fits even though it has not earned pzo- 
fits in any earlier year when the divi- 
dend became due. But it is contenced 
when such a payment is made later it 
ceases to have the character ofa divi- 
dend and is just a bare payment of 
what had become due to the preference 
share-holder. Our attention has been 
invited by the learned counsel for the 
Revenue to the statement in Buckley 
on the Company Acts, Thirteenth Edi- 
tion, at page 896 to the following 
effect: 

"In the absence of anything to the 
contrary in the regulations, members 
are entitled to profits in proportion to 
their shares in the undertaking. The 
company may, if it has or can acquire 
power so to do, issue preference sheres. 
Where it is intended that a deficiency 
in a fixed preferential dividend in any 
one year shall be made good out of 
profits of a subsequent year, it is com- 
monly and conveniently expressed as 
a cumulative preference dividend. But 
the words “preference dividend,” with- 
out adding “cumulative,” bear, in the 
absence of anything to the contrary, 
the same meaning. There is no magic 
in a year; a preference dividend is a 
thing to be paid out of the proper fund, 
viz. the profits before the ordinary 
share comes into receipt. “Arrears of 
dividend” and “back dividends” are 
inaccurate expressions.” 


9. In Palmers’ Company Law, 
17th edition, it is stated that the ferm 
*eumulative preferential. dividend” 
means a dividend payable out of the 
profits generally in priority to the sub- 
ordinate class or classes of shar2s so 
that if the profits of one year arə not 
sufficient to pay the dividend for that 
year, the deficiency accumulat2s as 
against subsequent profits and has to 
be paid before any dividend cam be 
paid on the subordinate class or 
classes. 


doubt that so far as company lew is 


10. There can be no manner. of 
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concerned the correct position is the 
one suggested on behalf of the Reve- 
nue and dividend would be payable 


_only for the year in which profit is 


made. That expression may not be 
appropriate for the deficiency which 
accumulates on account of non-pay- 
ment of dividend in a particular year 
because no profits have been made by 
the company. But we are not concern- 
ed with the connotation of the expres- 


_Sion “dividend” as it is understood in 


company law. The Act 12 of 1959 in- 
troduced the changes which have al- 
ready been adverted to and an obliga- 
tion was imposed upon the company to 
deduct tax on dividends. Section 19 
(4) contains an exemption and the lan- 
guage appears to be unambiguous. We 
apprehend that the exemption would 
be rendered meaningless and nugatory 
if the interpretation sought to be 
placed by the Revenue were to be ac- 
cepted. In plain language the legis- 
lature has enacted that any dividend 
declared or payable before June 30, 
1960 in respect of any previous year 
ete. would be exempt from the opera- 
tion of the amendments contained in 
the sections by which the obligation 
was imposed on the company to deduct 
the tax. A good part of section 19 (4) 
would become otiose if “dividend” is 
given its technical meaning in accord- 
ance with its signification in the com- 
pany law. We invited the learned 
counsel.for the Revenue to give us any 
illustration of the actual operation of 
sub-section (4) of Section 19. He was 
unable to give us any satisfactory or 
cogent illustration. We entirely concur 
in the view of the High Court that the 
Tanguage used in:section 19 (4) applies 
to payments, the right to receive which 
had been acquired in the previous 
years on account of the dividend of 
the preference shares and that the said 
expression is wide enough to include 
payments relating to the “undischarg- 
ed liabilities in respect of those prior 
years”. The answer returned by the 
High Court is affirmed. 


11. In the result, the appeal by 
special leave fails and it is dismissed 
with costs. As regards the appeal by 


. certificate, the same is dismissed for 


the reasons already stated. There will 
be no order as to cost in that appeal. 


Appeals dismissed. 
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The Judgment of the Court was 
delivered by 


HEGDE, J.: Both these appeals by 
the Commissioner of Gift Tax arise 
from the same judgment. The former 
one is by certificate and the latter by 
special leave. Civil Appeal No. 1341 
of 1971 came to be filed because the 
certificate given by the High Court not 
being supported by any reason, the ap- 
peal brought on the strength of that 
certificate (Civil Appeal No. 128 of 
1969) became unsustainable. That is 
why instead of one appeal, there are 
two appeals before us in respect of the 
same decision. 


2. The decision appealed against 

rendered by the High Court of 
Madras in its advisory jurisdiction, in 
a reference under S. 26 (1) of the Gift 
Tax Act, 1958 (to be hereinafter referr- 
ed to as the Act). The Income Tax Ap- 
pellate Tribunal, Madras Bench referr- 
ed the question, “Whether there was 
gift by N. S. Getti Chettiar of Rupees 
2,46,377 on which he is liable to pay 
gift tax” to the High Court seeking its 
opinion. The High Court answered 
that question in the negative. The 
Commissioner of Gift Tax not being 
satisfied with that decision has brought 
these appeals. 


3. The facts of the case are not 
many though the question of law aris- 
ing for decision is by no means easy. 
The respondent, N. S. Getti Chettiar 
(who will hereinafter be referred to as 
the assessee) was the karta of his un- 
divided Hindu family , consisting of 
himself, his son Govindaraju Chettiar 
and six sons of the said Govindaraju 
Chettiar. There was a partition of the 
immovable properties of the family 
through a registered deed executed on 
January 17, 1958 and the movable 
properties were divided on April 13, 
1958 on which date the necessary en- 
tries in the account books were made. 
The assessee claimed recognition of 
that partition under S. 25A of the Act. 
That was granted by the Department 
on November 29, 1958. The total value 
of the properties so divided was Rupees 


_ 8,51,440/- but under that partition the 


assessee took properties worth only 
Rs. 1,78,343/-. The remaining proper- 
ties were allotted to his son and grand- 
sons. 


A. The Gift Tax Officer over- 
ruling the objection of the assessee, 
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came to the conclusion ihat the asses- 
see by allotting greater share to the 
other members of the coparcenery 
than to which they were entitled, must 
be held to have made a ‘gift’ of a por- 
tion of his share of the property to 
the other members and hence was Ha- 
ble to be taxed under the Act. He 
opined that the partition -in question 
is a transaction entered into between 
the assessee and the members of his 
family with intent thereby to dimirish 
the value of assessees own property 
and increase the value of the property 
of his son and grandsors. 

5. Aggrieved by that order. the 
assessee went up in appeal to the Ap- 
pellate Assistant Commissioner. The 
Appellate Assistant Commissioner held 
that as no member of an undivřded 
Hindu family had a definite share in 
the family assets, on partition, when 
the joint enjoyment came to an and, 
there was no need to have arithrreti- 
cal equality between the shares of the 
various coparceners. He accordingly 
held that the assessee was not liable 
to pay any gift tax in respect of the pro- 
perties that fell to the shares of his 
son and grandsons. The Department 
appealed against this decision to the 
Tribunal. It was contended before the 
Tribunal that the transaction in ques- 
tion came within S. 2 (xii) and Sec- 
tion 2 (xxiv); in particular it came 
within cl. (d) of S. 2 (xxiv), as prorerty 
included any interest in property and 
partition constituted a transaction: the 
assessee had, by relinquishing a por- 
tion of what was hisdue, transferred 
such interest and propertiesin favour 
ofthe other members of the family for 
no consideration and consequently the 
Gift Tax was properly leviable. This 
contention was not accepted by the 
Tribunal. It held that the interest that 
the assessee had in his Hindu Uncivid- 
ed Family property was not defirable, 
and therefore S. 2 (xxiv) was nct at- 
tracted to the facts of the case. 


6. The High Court agreed with 
the conclusions reach2d by the Assis- 
tant Appellate Commissioner anc the 
Tribunal. It came to the conclusion 
that the partition in the family cf the 
assessee did not come within the mis- 
ehief either of S. 2 (xii) or S. 2 (xxiv). 
Té also opined that under the pariition, 
there was no deemed ‘gift? as contem- 
plated by S. 4 of the Act. 

7. Mr. Solicitor-General ap- 
pearing for the Commissioner oi Gift 
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Tax did not place any reliance before 
us on S. 4 of the Act. Therefore we 
need not consider the scope of S. 4 of 
the Act. All that Mr. Solicitor Gene- 
ral contended was that the case came 
either under S. 2 (xii) or under sec 
tion 2 (xxiv). He built up bis argu 
ments thus: 


8. A partition in a H. U. F. in- 
variably involves two steps. first there 
is a division of status and thereafter 
there is a division by metes and bounds. 
A coparcener’s share is fixed accord- 
ing to law as soon as there is a division 
of status. Therefore, if at the time of 
division by metes and bounds he choos- 
es to take ashare lessthan to which he 
is entitled to under law, then the same 
would amount to a ‘gift’ of the balance 
of property to which he was entitled. 
to the other coparceners. We are un- 
able to agree with Mr. Solicitor-Gene- 
ral that in every case of partition in a 
H. U. F. there should first be a divi- 
sion of a status and thereafter a divi 
sion by metes and bounds. There are 
innumerable cases where a partition 
takes place without there being earlier 
any division of status. Coming to the 
facts of the case, there is no material 
before us to show that there was any 
division of status before the properties 
were actually divided. The Tribunal 
has not found that there was any divi- 
sion of status amongst the members of 
the family before they divided the pro- 
perties. The partition deed is not 
before us nor are the account-books 
showing the division of the movable 
properties is before us. It is not known 
whether under the registered parti- 
tion deed, there was only a partial par. 
tition or a complete disruption of the 
family. That being so, we have to pro- 
ceed on the basis of the facts found 
by the Tribunal and apply the law to 
the facts so found. The argument that 
there was first a division of status 
and the same was followed up by a 
division by metes and bounds does not 
appear to have been urged before the 
Tribunal. Under these circumstances, 
it is not necessary for us to consider 
what would be the position in law if 
there was first a division of status in 
a H. U. F. and the same was followed 
up by division by metes and bounds 
in which division one of the coparce- 
ners takes properties less than to what 
he is entitled to under law. 


9. Before proceeding to 
mine the relevant 


exa- 
provisions of the 
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Act, it is necessary to mention that 
according to the true notion of an un- 
divided Hindu family, no individual 
member of that family, whilst it remains 
undivided, can predicate of the joint 
and undivided property, that he, that 
particular member, has a certain defi- 
nite share namely a third or a fourth. 
All the coparceners in a Hindu joint 
family are the joint owners of the pro- 
perties of the family. So long as the 
family remains joint, no coparcener 
can predicate what his share in the 
joint family is. His share gets deter- 
mined only when there is a division of 
status or a division by metes and 
bounds. Therefore it is not correct 
to assume that a coparcener in Hindu 
joint family has any definite share in 
the family property, before its divi- 
sion. Having stated that much, let us 
now proceed to consider the relevant 
provisions of the Act. 
Section 3 of the Act is the 
section. It says: 

“Subject to the other provisions 
contained in this Act, there shall be 
charged for every assessment year 
commencing on and from the Ist day 
of April, 1958, a tax (hereinafter 
referred to as gift-tax) in respect of 
the gifts, if any, made by a person 
during the previous year (other than 
gifts made before the Ist day of April 
1957) at the rate or rates specified in 
‘the schedule.” 

‘Gift’ is defined in S. 2 (xii). That sub- 
clause says: 

t “sift? means the transfer by one 
person to another of any existing 
movable or immovable property made 
voluntarily and without consideration 
in money or money’s worth, and in- 
cludes the transfer of any. property 
deemed to be a gift under section 4.” 


The expression “transfer of property’ 
is defined in S. 2 (xxiv). That provi- 
sion reads: 

“ “transfer of: property” 
any disposition, conveyance, assign- 
ment, settlement, delivery, payment 
or other alienation of property and, 
without limiting the generality of the 
foregoing, includes — 

(a) the creation of a trust in pro- 


charging 


means 


(b) the grant or creation of any 


lease, mortgage, charge, easement, 
licence, power, partnership or interest 
in property; 


(c) the exercise of a power of ap- 
pointment of property vested in any 


‘considered as 


ALR 


person, not the owner of the property, 
to determine its disposition in favour 
of any person other than the donee of 
the power; and 


(d) any transaction entered info 
by any person with intent thereby to 
diminish directly or indirectly the 
value of his own property and to in- 
crease the value of the property of any 
other person.” 


10. We shall first examine 
whether the partition with which we 
are concerned in these appeals can be 
transfer of property 
under the general law. Thereafter we 
shall proceed to consider whether it 
comes within the extended meaning 
given to that expression in S. 2 (xxiv). 


UW. It is now settled by the 
decision of this Court in Commissioner 
of Income-tax, Gujarat v.. Keshavlal 
Lallubhai Patel, 55 ITR 637 = (AIR 
1965 SC 866) that a partition of joint 
Hindu family property cannot be con- 
sidered as transfer in the strict sense — 
the sense in which all legal expressions 
are understood and more particularly 
in tax laws. In the course of that 
judgment Sikri J. (as he then was) 
speaking for the Court observed: 

“But, is a partition of joint Hindu 
family property a transfer in the strict 
sense? We are of the opinion, that it 
is not. This was so held in Radha- 
krishnayya v. Sarasamma, ILR (1951) 
Mad 607 = (AIR 1951 Mad 213). 
Subba Rao J. .(then a judge of 
the Madras High Court) after exa- 
mining several authorities came to the 
conclusion that “partition is really a 
process in and by which a joint enjoy~ 
ment is transformed into an enjoy- 
ment in severalty. Each one of the 
shares had an antecedent title and, 
therefore, no conveyance is involved 
in the process, as a conferment of a 
new title is not necessary”. The 
Madras High Court again examined 
the question in M. K. Stremann v. 
Commissioner of Income-tax, (1961) 
41 ITR 297 = (AIR 1962 Mad 26) with 
reference to section 16 (3) (a) (iv). It 
observed that “obviously no question 
of transfer of assets can arise when all 
that happens is separation in status, 
though the result of such severance in 
status is that the property hitherto . 
held by the coparcenary is held there- 
after by the separated members as 
tenants-in-common. Subsequent parti- 
tion between the divided members of 
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the family does not amount either to 
a transfer of assets from that bcdy 
of the tenants-in-common to each of 
such tenants-in-commor..” 

The Punjab High Court came to 
the same conclusion in Jagan Nath v. 
State of Punjab, (1962) 64 Pun LR 22. 
Agreeing with these authorities, we 
hold that when the joint Hindu fami- 
ly property was partiticned, there was 
no transfer of assets within section 16 
(3) (a) (iii) and (iv) to the wife or the 
minor son.” 

12. We are bound by the ratio 
of that decision and if we may say sọ, 
we respectfully agree with the state- 
ment of the law quoted above. Hence 
we hold that the partition in the fami- 
ly of the assessee did not affect any 
sansir as generally understood in 
aw. 


13. This takes us to S. 2 (xxiv). 
The opening words of the provision 
refer to ‘transfer of property’. That 
clause enumerates several types of 
transfers and not to any other transac- 
tions. It is also necessary to atzacħ 
significance to the words “or other 
alienation of property” immedietely 
after setting out the various types of 
transfers. If we read the clause as a 
whole, it is clear that it deals with 
transfer of properties in various ways. 


14. As observed in Craies on 
Statute Law (6th Edn.p. 213) thet an 
interpretation clause which extends 
the meaning of a word does not take 
away its ordinary meaning. An in- 
terpretation clause is not meant to 
prevent the word receiving its vrdi- 
nary, popular and natural sense when- 
ever that would be properly aprlica- 


ble, but to enable the word as used in 


the Act, when there is nothing in the 
context or the subject matter to the 
contrary to be applied to some tnrings 
to which it would not ordinarily b2 ap- 
plicable. 

15.. 
ciples, let us now examine the scope 
of S. 2 (xxiv). That provision speaks 
of “disposition”, “conveyance”, “assign- 
ment”, “settlement”, “delivery”, “pay- 
ment” or “other alienation of property.” 

16. A reading of this section 
clearly goes to show that the words 
“disposition”, “conveyance”, “assign- 
ment”, “settlement”, “delivery” and 
“nayment” are used as some of the 
modes of transfer of property. The 
dictionary gives various meenings 
for those words but those mean- 


Bearing in mind these prin- - 
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ings do not help us. We have 
to understand the meaning of those 
words in the context in which 
they are used. Words in a sec- 
tion of a statute are not to be inter- 
preted by having those words in one 
hand and the dictionary in the other. 
In spelling out the meaning of the 
words in a section, one must take into 
consideration the setting in which 
those terms are used and the purpose 
that they are intended to serve. If so 
understood, it is clear that the word 
“disposition” in the context means 
giving away or giving up by a person 
of something which was his own, 
“conveyance” means transfer of owner: 
ship, “assignment” means the transfer 
of the claim, right or property to 
another, “settlement” means settling 
the property, right or claim—convey- 
ance or disposition of property for the 
benefit of another, “delivery” contem- 
plated therein is the delivery of one’s 
property to another for no considera- 
tion and “payment” implies gift of 
money by someone to another. We do 
not think that a partition in a H. U. F. 
can be considered either as “disposi- 
tion” or “conveyance” or “assignment” 
or “settlement” or “delivery” or “pay- 
ment” or “alienation” within the mean- 
ing of those words in S. 2 (xxiv). 


- 17. This leaves us with cl. (d) 
of S. 2 (xxiv) which speaks of a trans- 
action entered into by any person with 
intent thereby to diminish: directly or 
indirectly the value of his own pro- 
perty and to increase the value of the 
property of another person. A mem- 
ber of H. U. F. who, as mentioned ear- 
lier, has no definite share in the fami- 
ly property before division, cannot be 
said to diminish directly or indirectly 
the value of his property or to increase 
the value of the property of any other 
coparcener by agreeing to take a share 
lesser than what he would have got if 
he had gone to court to enforce his 
claim. Till partition, his share in the 
family property is indeterminate. He 
becomes entitled to a share in the 
family property only after the parti- 
tion. Therefore there is no question 
of his either diminishing directly or 
indirectly the value of his own pro- 
perty or of increasing the value of the 
property of anyone else. The “trans- 
action” referred to in cl. (d) of sec- 
tion 2 (xxiv) takes its colour from the 
main clause viz. it must be a transfer 
of property in some way. This con- 
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clusion of ours gets support from sub- 
clauses (a) to (c) of clause (xxiv) of 
S. 2, each of which deals with one or 
the other mode of transfer. If the Par- 
liament intended to bring within the 
scope of that provision partitions of 
the type with which we are concern- 
ed, nothing was easier than to say so. 
In interpreting tax laws, courts mere- 
ly look at the words of the section. If 
a case clearly comes within the sec- 


tion, the subject is taxed and not other-: 


wise. 

18. For these reasons, we 
agree with the view taken by the 
High Court of Madras, the Tribunal 
and the Assistant Appellate Commis- 
sioner that the assessee made no “gift” 
under the partition deed in question. 


19. In the result these appeals 
fail. Civil Appeal No. 1341 of 1971 is 
dismissed on merits and Civil Appeal 
No. 128 of 1969 is dismissed as being 
not maintainable. The assessee is en- 
titled to his costs—fee one set. 


- Appeal dismissed. 
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-were brass savings. 


ALR. 


The Judgment of the Court was 
delivered by 


P. JAGANMOHAN REDDY, J.:-—~ 
This Appeal by Special Leave concerns 
the termination of the services of 
Nayan Singh a Durwan in the Appel- 
lant Company. This raised an Indus- 
trial Dispute which was referred by 
the Government to the Tribunal. The 
Tribunal found that the Company was 
not justified in dismissing him and 
directed that it should reinstate him and 
pay his back-wages from the date of 
his dismissal. Apart from Nayan Singh, 
who used to sleep in the show -room, 
there was another Durwan Basunan- 
dan Singh who used to be on day duty 
in the said show room and sleep in the 
night in the godown of the Company. 
On the early morning of 11-9-65 Basu- 
nandan Singh was on his way to the 
Ganges to take a bath and before he 
went there he wanted to go to the 
show room for easing himself. When 
he came to the show room he found 
the gate of the backside of the pre- 
mises which had the show room closed. 
While he was standing in front of the 
gate he noticed a man coming out of 
the show room with a tin container in 
his hand after which he placed it on 
the bicycle at the gete where another 
man was sitting. Basunandan Singh 
questioned the man ebout the contents 
ofthe tin case, but without giving any 
satisfactory reply, the man went in- 
side the premises keeping the tin case 
on the bicycle. Basunandan Singh 
then caught hold of the man who had 
been sitting near the bicycle and took 
over the tin container in which there 
On enquiry he 
replied that Nayan Singh’s son Kaji- 
man who was then working as a Dur- 
wan under Tinker & Co.. which was 
having its factory and godown in 
those premises had given him those 
brass savings. Basunandan Singh then 
called Kajiman and the latter request- 
ed him to release the man. Nayan 
Singh and the other members of his 
family also arrived at that place and 
asked him to release the man. Neither 
Nayan Singh nor his family members 
helped him in getting hold of the man 
and as such he had to send a vegetable 
vendor to his brother Basudeb Singh 
and when Basudeb Singh arrived, he 
and Basudeb took the man into the 
show room of the Company where the 
officers of the Company who later ar- 
rived there, questionec him. 
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2. In respect of this incident 
Nayan Singh was suspended from duty 
and served with a charge-sheet on 
16th/17th September 1965 in which he 
was asked to submit his explanation 
within 48 hours as to why disciplinery 
action which may . include dismissal 
should not be taken against him. The 
gravamen of the charge was that when 
Basunandan Singh appealed to him to 
assist him in apprehending the cut- 
sider for getting the matter investigat- 
ed by the officers of the Company, 
Nayan Singh had refused to assist 
Basunandan Singh and had tried to 
persuade him to release the outsicer. 
The charge-sheet further mentioned as 
follows: 


“During the interrogation by >ur 
Chief Accountant, Shri N. C. Banerjee, 
the outsider stated that the savings 
and components were sold to him by 
your son, Shri Kajiman Singh and that 
he has been buying these savings and 
components from him for over one 
year. When your son Shri Kajiman 
Singh was asked for an explanation, 
he confessed before our Chief Acccun- 
tant, Shri N. C. Banerjee and others 
that he has been removing the sav_ngs 
and components in small bits every 
day and storing them in your . rcom. 
Since this pilferage of the savings and 
components from our show room was 
going on for a long period, we have 
every reason to believe that you were 
aware of this happening”. 


A domestic enquiry was held by one 
of the Officers of the Company at which 
Basunandan Singh, Bhushwesl.war 
Pandey (the Darwan of M/s. Raptakos 
& Co.), N. C. Banerjee Kajiman Singh, 
Accused 1 and Nayan Singh Accused 2 
were examined. The Enquiry Officer 
Shri K. A. Menon held that the cir- 
cumstances clearly point out to the 
possibility that the accused Kajman 
was aware of the incident and the 
other workmen were trying to shirk 
responsibility and did not give the 
facts of the theft. The report states 
as follows: 

“From the above proceedin2s it 
appears that none of the accused per- 
sons want to accept responsibility for 
or admit any knowledge of the ~heft. 
This is rather unusual for Durwans in 
whom the Company has placed its 
trust. It is a fact that they were all 
staying inside the show-room premises 
and as per the statement made by 
Jiban Mukherjee the shift in charge, 
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Shri Kajiman woke up at about 4.45 
am. and went out as someone had 
come to see him at that hour. Jiban 
Mukherjee also stated that Kajiman 
came back after a few minutes and 
then again went out to the room of 
Nayan Singh. It is reasonable there- 
fore to assume that the circumstances 
clearly point out to the possibility that 
the accused Kajiman was aware of 
the incident and the other accused 
were trying to shirk responsibility and 
not helping to unearth the real facts 
of the theft”. 


On the strength of this Report the 
Company terminated Nayan Singh’s 
services by their letter dated the 14th 
October 1965 which is in the follow- 
ing terms: 


“As a result of the departmental 
inquiry held in your presence with 
reference to the charge-sheet No. 6102/ 
M: CF dated September 17, 1965 you 
are found negligent in your duties as 
a Durwan of our Demonstration shop 
and the Company has lost confidence 
in you, which warrants your dismissal 
from service”. 


You are therefore dismissed from 
service with immediate effect. 


You are directed to collect your 
dues, if any, at any time during work- . 
ing hours of the office of the Company. 
You are also requested to give im- 
mediately vacant possession of the 
room which was given to you for use 
as a Durwan of our showroom.” 


It may be mentioned here that Kaji- 
man and Tikaram, the other two ac- 
cused were Durwans of Tinker & Co., 
which is a sister Company under the 
same management and were jointly 
tried with Nayan Singh by Menon 
P. W. 2. Before the Tribunal the Com- 
pany sought to justify the termi- 
nation and examined Durablal Paul, 
Nayan Singh, Basunandan Singh and 
K. A. Menon and they were also cross- 
examined. The Tribunal had in its 
award observed that during the Inquiry 
Shri Menon admitted that he had put 
most of the questions, that he record- 
ed answers given by the witness in 
Hindi language as far as he could in 
English and it may be that he might 
have omitted some statements of the 
witnesses as they were talking very 
fast and were bringing many extra- 
neous matters. The Tribunal observ- 
ed that there is nothing to show that 
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the accused . Durwan was given the 
right to cross-examine the witnesses 
in the domestic inquiry proceedings 
held by the Company nor was there 
any note in those proceedings that an 
opportunity was given and it was re- 
fused. It, therefore, held that the find- 
ings of the Inquiry Officer do not show 
that the allegations made against 
Nayan Singh were proved and in the 
circumstances it could not say that the 
domestic inquiry was fair and pro- 
per and was based on sufficient evi- 
dence. 


3. On the evidence before it, 
the Tribunal pointed out that Nayan 
Singh had stated that he has put in 
27 years of good service in this Com- 
pany without any charge-sheet or 
warning previous to this incident; that 
he was a Durwan and used to sleep 
in the show room of the Company; 
that he had been given a room by the 
Company but admits that his son 
Kajiman was occasionally sitting 
there and that since his son was 
married he was living separately and 
he had no control over him. In so far 
as. the evidence of Basunandan Singh 
was concerned it remarked that his 
son was appointed in the place of 
Kajiman and Tikaram who were dis- 
missed so it cannot be said that he is 
a disinterested witness. It also notic- 
ed the statement of Nayan Singh that 
on the night of the incident he was 
sleeping in the show room and that at 
about 7 a. m. in the morning he found 
a few persons collected near the show 
room anda box near it. Thereafter the 
Tribunal concluded that the evidence 
adduced before it “does not establish 
that Nayan Singh was allegedly con- 
nected with the theft of the materials 
of the Company”; that “the company 
was not justified in dismissing the 
Durwan Nayan Singh who had un- 
blemished record of 27 years”. This 
conclusion of the Tribunal is totally 
opposed to the charge against Nayan 
Singh. Though in the charge-~sheet 
towards the end certain facts were 
mentioned but that was not what the 
Durwan was asked to answer. The 
Company did not charge him with 
any theft, it only charged him with 
not having gone to the assistance of 
Basunandan Singh when he called 
upon him to help him take the person 
who was caught by him inside the 
show room till the officers of the Com- 
pany came to enquire into the matter. 


A.L R. 


Even the Union in the statement of 
claim admitted that the management 
did not in the complaint lodged before 
the Police, mention the name of Nayan 
Singh as a culprit or as a suspect or 
even as an accomplice nor was Nayan 
Singh made an accused in the criminal 
case against the arrested person. 
That apart there is nothing on record 
to show that the workmen requested 
permission to cross-examine the wit- 
nesses nor did Nayan Singh ever 
make a complaint that the Inquiry 
Officer did not record all the state- 
ments. In any case as has been held 
by this Court on several occasions 
that even where a domestic enquiry 
is not valid it is open to the employer 
to justify the order of dismissal or 
termination asthe casemay be, before 
the Tribunal. We have noticed that 
that is what the Appellant sought to 
do before the Tribunal by producing 
witnesses who were subjected to 
cross-examination. There can be no 
doubt that Nayan Singh was present 
at the time of the incident and this 
was admitted during: the cross-exa- 
mination when he stated: 


“At 7 am. on the 11th September 
1965 I was going out from the show 
room. Then I found a few persons 
gathered on the main road at the back 
of the show room, and a box was 
lying there. The box was in a locked 
up state. Basunandan was present 
there. I did not ask Basunandan any- 
thing”. 

He however denied that Basunandan 
called him after finding the tin box 
being carried on a bicycle by a man. 
He also admitted having found 
Basudeb Singh brother of Basu- 
nandan another Durwan of Francis 
Klein who was working at the Chow- 
ringhee godown being present on the 
spot of occurrence but he denied hav- 
ing asked Basunandan to release the 
man . carrying away the tin box. It 
would appear from this evidence that 
almost all the salient facts have been 
established by the evidence led be- 
fore the Tribunal. In fact as we have 
seen Nayan Singh himself has not de- 
nied that he was present or that there 
was an incident like the one described 
by Basunandan or that there was a 
man who was caught with a tin box 
and that Basudeb Singh, brother of 
Basunandan who was a Durwan at 
Chowringhee was present there. This 
statement more than corroborates 
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the statement of Basudeb Singh. If 
so there is no reason for not relying 
on Basunandan Singh that he kad 
called Nayan Singh but he had refus- 
ed. Be that as it may this evidence in 
our view is sufficient to justify the 
contention that the Appellant had bst 
confidence in Nayan S:ngh and was 
entitled to terminate the services. The 
order in our view was an order of ter- 
mination though it is strenuously con- 
tended on behalf of the Respondant 
that it was an order of dismissal. The 
order to which we have referred 
above no doubt uses the word dismis- 
sal but the entire purport of it 
would lead only to. the conclusion that 
since the company had lost confideace 
in Nayan Singh his services were being 
dispensed with, with immediate eftect 
and he was being asked to collect his 
dues. Even after his dismissal im a 
letter addressed by the Executive 
Director to Nayan Singh on 2nd 
November ’65 in reply to his letter, 
stated that his services were terminat- 
ed as they had lost corfidence in kim. 
This is what was stated :— 


-“The inquiry whizh was helc in 
connection with the charge-sheet was 
proper and valid. We understand 
from the Inquiry Officer that although 
you did not make an official request 
for the’ copy of the proceedings a 
copy was sent to you for your perusal 
and signature. Howevar, you refused 
to sign the copy of the proceed ngs 
and such remark has been made by 
the Inquiry Officer in the report. We 
have also informed you that rour 
services have been terminated since 
we have lost confidence in you and 
therefore, you are requested once 
again to call on our Accounts Derart- 
ment to collect your dues, if any”. 

In our view when an employer Joses 
confidence in his employee particular- 
ly in respect of a person who is dis- 
charging an office of trust and confi- 
dence there can be no justification for 
directing his reinstatement. The post 
of a Durwan in an industrial conzern 
where valuable property both manu- 
factured goods and assets require to 
be guarded, is such a.. post and when 
one of his colleagues calls on him to 
assist him in apprehending a thief the 
refusal to do so is certainly an act which 
justified the employer in loosing con- 
fidence in him. Even the Tribunal in 
its order recognised that the employer 
has lost confidence in Nayan Singh 
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because while directing the Company 
to reinstate him, it says :— 


= “If the management considers 
that Nayan Singh should not be given 
guard duty because of the Company’s 
loss of confidence in him, as claimed 
by them, he may be allotted -some 
other job of similar nature as found 
suitable.” 

Even this direction is not a valid 
direction because if once the Company 
has lost confidence in its employee it 
is idle to ask them to employ -such e 
person in another job. What job can 
there be in a Company which a per- 
son can be entrusted with and which 
does not entail reposing of confidence 
in that person. We are informed that 
Nayan Singh has been receiving half 
his salary until now which works out 
to about Rupees 9,000/-. While sett- 
ing aside the Award of the Tribunal 
by allowing this appeal we maintain 
the order terminating Nayan Singh 
and direct the appellant to pay Rupees 
5.000/- within two months as compen- 
sation for termination on account of 
loss of confidence which in the cir- 
cumstances will meet the ends of 
justice. Each party will bear its own 
cost in this Appeal. 


‘Order accordingly 
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(SC), Distinguished. Decision of Patna 
Higb Court Reversed. (Paras 8, 9, 12) 


It must go through the proceed- 
ings which would have to be taken 
under S. 10 and it would be the duty 
of the labour court ete. to examine 
the merits of the case in the light of 
the principles formulated by the 
` Supreme Court in AIR 1958 SC 130. It 
would have to be satisfied that the al- 
legations, if any, about want of good 
faith or victimisation or unfair labour 
practice are baseless. It would also 
have to be satisfied whether any com- 
plaint is made on the score that the 
enquiry is vitiated by basic error or 
violation of any principle of natural 
justice and its finding on which the 
order of dismissal is passed is there- 
fore perverse or without any founda- 
tion. (Paras 9, 12) 
Cases Referred: Chronological Paras 


(1963) 1 Lab LJ 248 = 5 Fac LR 
371 (SC), Rodrick v. Karam 
Chand Thapar & Bros. " 44 
(1960) AIR 1960 SC 160 (V 47)= 
(1960) 1 SCR 806, The Punjab 
ee Bank Ltd. v. Its ay i 
1 
(1958). AIR 1958 SC 130 (V 45)= 
1958 SCR 667, Indian Iron & 
Stee] Co. Ltd. v. Their Work- 
men 4, 9, 12, 15 
The Judgment of the Court was 
delivered by 


WMOTTER, 3J.: This appeal by spe- 
cial leave arises out of an order of the 
Patna High Court setting aside the 
award dated 23rd February 1962 made 
by the Presiding Officer of the Labour 
Court, Ranchi and remitting the mat- 
ter back to him for making a fresh 
award in accordance with the obser- 
vations of the High Court. 


2. The facts are as follows. The 
first respondent, Bishwanath Prasad, a 
workman of the appellant, made a 
complaint in writing to the officer in 
charge of Nirsa Police Station on Sep- 
tember 19, 1960 stating inter alia that 
. the members of his Union were being 
harassed repeatedly by the Manage- 
ment of the company and that the 
Tabourers had reported on that day that 
an Assistant Manager, a Labour Welfare 
Officer and the others had broken open 
the lock of the room of a worker by the 
name of Kashi Nath Singh and thrown 
away his belongings when he was 
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actually on duty. The police were 
requested to take proper action against 
the said Assistant Manager. After en- 
quiry the officer in charge Nirsa police 
station submitted a final report on 
18th November 1960 to the effect that 
the ‘complainant Bishwanath Prasad 
had deliberately brought a false com- 
plaint. The Sub Divisional Officer of 
the District acting on the final report 
dismissed the complaint on 12th Janu- 
ary 1961. The Management served 
the respondent Bishwanath Prasad 
with a charge sheet on 23rd January 
1961 to show cause why disciplinary 
action should not be taken against him 
for his misconduct subversive of disci- 
pline in making serious defamatory 
allegations against the officers in gene- 
ral and to two of the officers in par- 
ticular who had been put to great 
harassment and humiliation at the in- 
vestigation by the police. The ex- 
planation given by Bishwanath Pra- 
sad to the charge sheet was that he 
had made the report to the police 


_ after receiving a complaint from Kasi- 


nath Singh, a member of his Union 
with no intention to undermine the 
prestige of the officers concerned 
and the discipline in the factory, but 
simply to pacify the workers who 
were very much excited owing to 
the action of the officer. It appears 
that an enquiry into the matter was 
fixed by the Management and the 
respondent was asked to appear at 
the enquiry on 30th January, 1961 but 
he failed to attend the same and sent 
a letter “asking for an open enquiry 
in which representatives of the Labour 
Department, Dhanbad should be pre- 
sent”. The enquiry officer sent in his. 
report and the Management- acting 
thereupon dismissed the respondent 
from service with effect from the date 
e a namely, 23rd January, 


3. Quite unconnected with the 
above matter, there was trouble in 
the factory on 10th January 1961 
when one group of workers is alleged 
to have assaulted another group due 
to inter-Union rivalry. The Company 
dismissed 10 workmen on the ground 
of their assaulting two others on 28th 
January, 1961. 


4. On 28th March 1961, the 
Government of Bihar referred an 
Industrial Dispute to the Labour Court, 
Ranchi regarding the dismissal of the 
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11 workmen including the respondent 
Bishwanath Prasad. The Labour Court 
examined the merits of the matter and 
held that the orders of dismissal 
meted out by the management to all 
the workmen would have to be mam~ 
tained and the workmen were not en- 
titled to any relief. Examining ~he 
facts and circumstances in the light 
of the principles formulated by this 
Court in the ease of Indian Iron ¿nd 
Steel Co. Ltd. v. Their Workmen, 1358 
SCR 667 = (AIR 1958 SC 130) at 
page 685 that: 


“In case of dismissal on miscon- 

duct, the Tribunal does not, however, 
act as a Court of appeal and substi- 
tute its own judgment for that of the 
management. It will interfere (i) wren 
there is a want of good faith, (ii) wnen 
there is victimisation or unfair labour 
practice, (iii) when the managerrent 
has been guilty of a kasic error or 
violation of a principle of natural -us- 
tice, and (iv) when on the materials 
the finding is completely baseless or 
perverse.” 
The Tribunal held tha: the finding of 
the Management with regard to the 
guilt of the 10 workmen other than 
Bishwanath Prasad was not in any 
way unwarranted or perverse and the 
Management was not actuated by bad 
faith. With regard to Bishwanath >ra- 
sad the Tribunal examined the acts 
and circumstances relied on by the 
parties and held that the order of dis- 
missal was not vitiated on any of the 
well-known grounds o2 interference as 
laid down in Indian Iron and Steel 
Co’s case (supra). 


5. The Tribunal also examin- 
ed the plea put forward on beha_f of 
the workers that the orders of dis- 
missal should be held to be ilegal 
inasmuch as they ware all passed 
during the pendency of a conciliation 
proceeding. The Trikunal noted that 
no evidence had been led to sustain 
the plea and the Union had only 
placed on record carbon copies of two 
letters which were alleged to have 
been addressed to the Labour Oficer, 
Dhanbad. The Tribunal was not satis- 
fied that-the letters had actually been 
delivered to the Labour Officer and 
found that there was no evidence to 
show that the Labour Officer had ap- 
plied his mind to the matter mertion- 
ed in those letters and accordingly took 
the view that the pendency of a con- 
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ciliation proceeding at the relevant 
time had not been established. 


6. The respondent, Bishwanath 
Prasad, filed a petition under Arts. 226 
and 227 of the Constitution before the 
Patna High Court challenging the 
award inter alia on the ground that 
the Labour Court had failed to ap- 
preciate that the enquiry officer had 
acted mala fide and in violation of the 
principles of natural justice in hold- 
ing the enquiry. A complaint was 
also made that the letters from the 
conciliation officer Dhanbad were 
ignored by the Labour Court. The 
Management filed a counter affidavit 
justifying its action against the work- 
men and submitting that the award 
had been correctly made. 


T. Before the High Court one 
of the main pleas taken on behalf of 
the respondent was that the order of 
dismissal against him having been 
passed in contravention of S. 33 of the 
Act was invalid and ineffective and 
on that ground alone he should have 
been reinstated. It was also contend- 
ed that in cases where an order of dis- 
missal passed in contravention of S. 33 
of the Act was the subject matter of 
adjudication either by virtue of a 
reference under S. 10 (1) or by reason 
of a complaint under S. 33A of the 
Act, the enquiry held by the employer 
before passing the order of dismissal 
was of no avail. According to the High 
Court all the contentions raised on be- 
half of the petitioner are found on the 
basic fact that there was contraven- 
tion of S. 33. Referring to the judg- 
ment of this Court in The Punjab 
National Bank Ltd. v. Its Workmen, 
(1960) 1 SCR 806 = (AIR 1960 SC 
160) the High Court took the view 
that it was necessary for the Labour 
Court to first go into the question 
whether or not there was a concilia- 
tion proceeding pending at the date 
when the dismissal order was made 
with a view to-find out whether the 
Plea of the workman concerned that 
the impugned order of dismissal was 
passed in contravention of S. 33 (2) 
(b) was correct or not and if 
it accepted the petitioner’s contention 
that the order of dismissal contraven- 
ed S. 33 (2) (b), the departmental en- 
quiry would not avail the employer 
and the whole question would be open. 
The High Court directed that the peti- 
tioner should be afforded an opportu- 
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nity to place the letters earlier referr- 
ed to, viz. annexures I and I-l, 
and such other relevant evidence in this 
connection as he might choose before 
the Labour Court and the Labour 
Court should come to its own conclu- 
sion on the issue before it upon all 
the evidence adduced before it. Being 
of the view that in the absence of any 
determination of the basic question 
whether or not there was a contraven- 
tion of S. 33, the High Court did not 
think it advisable to pronounce upon 
the merits of the several contentions 
raised on behalf of the petitioner, set 
aside the award and remitted the mat- 
ter back to the Labour Court for mak- 
ing a fresh award in accordance with 
the court’s observations. 


8. In our view the High Court 
did not properly appreciate the true 
scope of S. 33 (2) (b) of the Industrial 
Disputes Act and the result of the vio- 
lation thereof. It is undisputed that 
the order of dismissal of the respon- 
dent was made after an enquiry on 
the basis of a charge-sheet submitted 
to him. In his explanation to the show 
cause notice the respondent admitted 
having lodgéd the complaint before 
the Nirsa police on 19th September, 
1960 and the harassment and humilia- 
tion of two officers at the investiga- 
tion by the police. He did not deny 
that the report made by him was false 
and contended himself by submitting: 


“Tt is for the police and the Gov- 
ernment authority to take any action 
against me if my report was at all 
false.” ; 
He was examined before the Labour 
Court and the only statement relating 
to conciliation proceedings made by 
him was that conciliation proceedings 
were held before the Labour Officer 
and the Labour Commissioner. In our 
view, the High Court failed to observe 
that under the Act pendency of conci- 
liation proceedings at the time when 
the respondent was discharged could 
not affect the merits of the question 
at all. 

9. The scope of sections 33 and 
33-A was examined by this Court in 
several cases to some of which we 
shall presently refer. Section 33 (1) 
has obviously no application to the 
facts of this case. Section 33 (2) rela- 
tes to the dismissal, discharge ete. of 
a workman for any misconduct not 
connected with- an industrial dispute 


A.I. R. 
during the pendency of any concilia- 


. tion proceeding before a conciliation 


officer or a Board etc. unless he had 
been paid wages for one month and 
an application has been made by the 
employer to the authority before 
which the procéeding is pending for 
approval of the action taken by the 
employer. Section 33-A enables a 
workman who has been punished by 
dismissal or discharge etc, to make a 
complaint in writing to a labour court, 
tribunal or National Tribunal when 
an employer contravenes the provi- 
sions of S. 33 during the pendency of 
proceedings before Labour Court, Tri- 
bunal or National Tribunal etc. If 
such a complaint is made, the 
labour court, tribunal ete. is to adju- 
dicate upon the complaint as if it were 
a dispute referred tc or pending before 
it and in accordance with the provi- 
sions of the Act submit its award to 
the appropriate Government. In other 
words, when the conditions laid down 
in 5. 33-A apply a workman who is 
punished as mentioned therein does 
not have to wait for a reference of 
an industrial dispute by an appropri- 
ate authority under S. 10 of the Act 
for adjudication of the dispute but can 
himself prefer his complaint which is 
to be treated in the same .way as a 
dispute under S. 10. These sections 
do not lend themselves to the con- 
struction that as soon as the Labour 
Court, Tribunal ete. finds that there 
has been a violation of S. 33 it should 
award reinstatement. It must go 
through the proceedings which would 
have to be taken under S. 10 and it 
would be the duty of the labour court 
etc. to examine the merits of the case 
in the light of the principles formu- 
lated in the Indian Iron and Steel Co.’s 
en 1958 SCR 667 = (AIR 1958 SC 

10. It has not been alleged in 
this case that any conciliation proceed- 
ings were pending before a Labour 
Court, tribunal or National Tribunal 
as envisaged in S. 33-A. Assuming for 
a moment that there was a concilia- 
tion proceeding before a labour offi- 
cer, S. 33-A would not be attracted. 
In any event it would be open to the 
complaining. workman to take excep- 
tion to the conduct of the manage- 
ment in ignoring the provisions of sec- 
tion 33 (2) (b) . 


11. -In the 
Bank Ltd.’s case (1960) 1 


Aa National 
SCR 806 = 
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(AIR 1960 SC 160) (supra) referred to 
by the High Court for the purpose of 
remitting the matter back to tke 
Labour Court this Court examined the 
scope of Ss. 10, 33 and 33-A of the 
Industrial Disputes Act and pointed 
out (at p. 826): 


“|... even if the requisite pez- 


mission is granted to the employer 
under S. 33 that would not be the erd 
of the matter. it is not as if the per- 
mission granted under S. 33 validatas 
the order of dismissal. It merely r2- 
moves the ban; and so the validity Df 
the order of dismissal can be mace, 
and often is, challenged by the union 
by raising an industrial dispute in that 
behalf.” i l 
The contention on behalf of the worz- 
men that disregard of a ban impos2d 
by S. 33 of the Act would render tie 
employer’s action of dismissal vcid 
and inoperative was rejected by this 
Court. The reason for enactment of 
S. 33-A was explained at p. 830 of the 
said report. In that case the impugn- 
ed orders of dismissal had given rise 
to an industrial dispute which was 
referred to a tribunal by the appzo- 
priate Government uncer S. 10 and 
this- Court observed that: 


“There can be no doubt that if 
under a complaint filed under S. 33A 
a tribunal has to deal not only w-th 
the question of contravention but also 
with the merits of the order of dis- 
missal, the position cannot be any cif- 
ferent when a reference is made to 
the tribunal like the present under 
S. 10. What is true about the scope of 
enquiry under S. 33A is a fortiori true 
in the case of an enquiry under S. 10. 
What is referred to the tribunal under 
S. 10 is the industrial dispute between 
the Bank and its emplcyees. The al- 
leged contravention by the Bank of 
S. 33 is no doubt one of the points 
which the tribunal has to decide; Dut 
the decision on this question does ^ot 
conclude the enquiry. The tribunal 
would have also to consider whether 
the impugned orders oi dismissal are 
otherwise justified and whether, in the 
light of the relevant circumstances of 
the case, an order of reinstatement 
should or should not be passed. Ic is 
only after all these aspects have been 
considered by the tribunal that it can 
adequately deal with the industrial 
dispute referred to it and make an ap- 
propriate award.” 
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12. The Tribunal in our view 
rightly refused to go into the question 
of the pendency of any conciliation 
proceeding; but, even if there was any 
such proceeding, it would make no 
difference to the result in this . case. 
The Tribunal would still have to con- 
sider whether the employer’s action 
was justified in the light of the deci- 
sion in the Indian Iron & Steel Co's 
case, 1958 SCR 667 = (AIR 1958 SC 
130). In other words, the Tribunal 
would have to be satisfied that the al- 
legations, if any, about want of good 
faith or victimisation or unfair labour 
practice were baseless. The Tribunal 
would also have to be satisfied whe- 
ther any complaint was made on the 
score that the enquiry was vitiated by 
basic error or violation of any prin- 
ciple of natural justice and its find- 
ing on which the order of dismissal 
was passed was therefore perverse or 
without any foundation. 


13. The tribunal came to the 
conclusion that there was no justifi- 
cation for the respondent’s complaint 
to the police that the company’s offi- 
cials were in the habit of acting high- 


“handedly and oppressively as alleged 


by him and further took the view that 
the respondent’s action in defaming 
two of the officers of the company 
could not but be pronounced as 
an act subversive of discipline and 
undermining the authority of the offi- 
cers and thereby affecting the main- 
tenance of peace and good order in 
that factory. 


14. Reliance was placed on a 
judgment of this Court in Rodrick v. 
Karam Chand Thapar & Bros., (1963) 
1 Lab LJ 248 at p. 249 (SC) and the 
observation therein that: 


“It is well settled that if an ap- 
plication is made by an employee 
under S. 33A and it is shown that the 
impugned dismissal of the employee 
has contravened S. 33, it is open to 
the employer to justify the dismissal 
on the merits by adducing satisfactory 
evidence before the Tribunal.” 

Tt was contended that this course was 
not adopted in this case. The facts in 
that case as found from the report are 
that the appellant who was a store 
keeper of the respondent company had 
been served with a charge sheet as a 
result of the checking of the stock in 
his care; this was followed by an en- 
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quiry and an order of dismissal of the 
appellant. The employee made an ap- 


plication under S. 33-A of the Act 


alleging that S. 33 had been contraven- 
ed and he was entitled to reinstate- 
ment. The Tribunal rejected the pre- 
liminary objection of the company 
that an application under S. 33-A was 
not competent and thereafter proceed- 
ed to examine the merits of the case. 
As a result thereof the tribunal be- 
lieved the evidence led by the respon- 
dent to hold that the appellant was 
, guilty of misappropriation. 


15. To our mind, this case does 
not help the respondent. The Labour 
Court had to adjudicate upon the dis- 
pute which was referred to it; with 
regard to the respondent it had to go 
into the question as to whether he 
had been properly dismissed. On the 
material before it, it came to the con- 
clusion that the respondent’s action in 
lodging a false complaint to the police 
against the conduct of the appellant’s 
officers was subversive of discipline 
which merited dismissal. The labour 
Court had the evidence before it; the 
ledging of the complaint was not dis- 
puted, that the 
were false were not denied and the 
humiliation of the officers was not 
contradicted. Not one of the grounds 
formulated in the Indian Iron 
and Steel Co.’s case, 1958 SCR 667 = 
(AIR 1958 SC 130) which could lead 
the Tribunal to hold that the dismissal 
was improper was substantiated. 


16. In the result, we hold that 
the order of the High Court remitting 
the matter back to the Labour Court 
was not justified. The appeal is there- 
fore allowed and the award of the 
labour court upheld. The order for 
costs made at the time when special 
leave was granted in this case will 

stand. 


Appeal allowed. 


allegations therein ` 
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AIR 1971 SUPREME COURT 2422 
{V 58 C 527) 

(From: Bombay Higb Court)* 

G. K. MITTER AND P. JAGAN- 
MOEAN REDDY, JJ. 

The Bombay Panjrapole, Bhulesh- 
war, Appellant v. The Workmen and 
another, Respondents. 

Civil Appeal No. 1331 of 1966, D/- 
16-8-1971. 

Industrial Disputes Act (1947), 
S. 2 (j) — Industry — Activities of 
Bombay Panjrapole Bhuleshwar held 
to be industry. 


The main heads of the income of 
Bombay Panjrapole Bhuleshwar were 
income from immovable properties, 
donation from charitably disposed 
members of the public and the sale 
of milk. The more significant factor 
was however the steadily growing 
income from the sale of milk derived 
from milch cows end buffaloes, the 
number of which though not steady 
was always considerable. The Manag- 
ing Committee of the trustees had 
decided some time back to upgrade 
the infirm cattle and rear them into 
good animals so as to get good and 
pure milk for the inmates of Partira- 
pole. In fact however the upgrading 
was to such an extent that the milk 
yielded always was far in excess of 
the needs of the inmates of the Panjra- 
pole. The expenses incurred in con- 
nection with the treatment of sick 


, and infirm animals was also negligible 


compared to the total expenses of the 
institution. 


Held that the facts justifiably 
lead to the conclusion that the institu- 
tion deliberately diversified its objects 
from only tending to the sick, infirm 
or unwanted cattle by adopting the 
policy of keeping cattle not merely for 
their own sake but for the sake of 
improving the cattle population com- 
mitted to its care with an eye to 
serve human beings by making large 
quantities of good milk available to 
them and thereby getting an income 
which would augment its resources. 
The mere fact that the Panjrapole 
never purchased milch cows and never 
purchased stud bulls except once made 
no difference to the question as to 


SP te oe er 
"(Special Civil Appln. No. 54 of 1966, 
D/- 20-1-1966 — Bom.) 
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whether their activity of maintaining 
cows and bulls could only be coa- 
sidered as an investment. It was 
certainly carried on as a. business 
although it was not pursued in tie 
same way as astute businessmen, only 
out to make profit would, namely, get 
rid of the animals which were 130 
Ionger fit for any use. The activities 
of the Panjrapole thus constituted 
an ‘industry’ within the meaning of 
Section 2 (i). AIR 1963 Mad 89, 1°68 
Lab IC 65 (Mad), Relied on. 

(Paras 15, 24, 26) 


Cases Referred: Chronological Paras 


{1970} AIR 1970 SC 1407 (V 57) = 
1970 Lab IC 1172, Safdar Jung 
Hospital, New Delhi v. Kuldip 
Singh Sethi and The Managemen? 
of M/s. T. B. Hospital, New Delhi 
v. The Workmen 18, 19, 20,°21 


(1969) ATR 1969 SC 276 (V 56) = 
(1969) 1 SCR 600, Cricket Club 
of India v. Bombay Labour 
Union 25 
(1968) AIR 1968 SC 554 (V 55) = 
(1968) 1 SCR 742, Gymkhana 
Club Union v. Management 19, 25 
(1968) 1968 Lab IC 65 = 
(1967) 2 Lab LJ 399 (Mad), 
The Management Madras Pinjra- 
pole v. Their Workmen 
(1964) AIR 1964 SC 903 (V 51) = 
(1964) 2 SCR 458, Harinagar 
Cane Farm v. State of Bihar 25 


(1963) AIR 1963 Mad 89 (V 50) = 
(1962) 2 Lab LJ 472. Workmen 
Employed in Madras Pinjrapole 
v. Management of the Madras 
Pinjrapole 21 


(1961) AIR 1961 Mad 239 (V 48) = 
(1960) 2 Lab LJ 686, Manage- 
ment of Madras Pin‘rapole v. 
Presiding Officer, Labour Court, 
Madras 21 

(1960) AIR 1960 SC 610 (V 47) 
= (1960) 2 SCR 866. State of 
Bombay v. The Hospital Mazoor 
Sabha 17 


(1960) AIR 1960 SC 1261 (V 47) = 
(1960) 1 Lab LJ 250, Lalit Hari 
Ayurvedic College Pharmacy, 
Pilibhit v. Its Workers’ Union 17, 

19, 28, 21 
Mr. D. V. Patel, Senior Advozate, 

(Mr. I. N. Shroff, Advocate, with him), 

for Appellant; Mr. G. B. Pai, Mrs. 

Urmila Kapoor, Miss Bhajan Ram 

Rakhiani and Mr. R. K. Khanna, Ad- 

vocates, for Respondent No. 1. 


Bombay Panjrapole v. Workmen (Mitter J.) 


(Prs. 1-3] S. C. 2423 


The Judgment of the Court was 
delivered by 


MITTER, J.:— The question in- 
volved in this appeal by special leave 
from an order of the Bombay High 
Court rejecting summarily a peti- 
tion under Article 227 of the Con- 
stitution for the issue of a writ of 
certiorari or other appropriate writ 
for examining the legality of the 
award made by the Industrial Tribu- 
nal, Maharashtra on July 27, 1965 and 
published in the Maharashtra Gazette 
on August 19, 1965 and for quashing 
the same appears to be one of first 


. impression so far as this Court is con- 


cerned. 


2. The appellant before this 
Court is an institution which came in- 
to existence as far back as 1834. It 
originated in the desire of certain 
Hindu and Parsee gentlemen of the 
City of Bombay to put a stop to the 
practice of killing of stray dogs by 
the sepoys of the East India Com- 
pany. The deed of October 18, 1834 
shows that certain Hindus, Parsees 
and Mahajuns had resolved to start a 
Panjrapole with suitable buildings by - 
raising subscription and also by pro- 
mising to pay certain fees on stated 
mercantile commodities to the Panjra- 
pole to be established for the keeping 
of stray cattle and other animals and 
for protecting their lives. This was 
followed by a deed of declaration of 
trust executed on 2nd November, 1850. 
This shows that the institution men- ` 
tioned in the earlier document had 
been established and the management 
of its funds had been placed in the 
hands of certain Banias under the 
superintendence of Sir Jamshedjee 
Jeejeebhoy and that out of the surplus 
funds collected Rupees 75,057/- had 
been invested in the purchase of 
Government Promissory notes. The 
trustees were to stand possessed of 
the said notes and interest and divi- 
dends thereof upon trust for the use 
and benefit of the said institution. 


3. On 2nd November, 1850 a 
deed of assignment and declaration 
of trust in favour of Panjrapole was 
executed by Sir Jamshedjee Jeejee- 
bhoy to Khimchand Motichand. This 
document shows that a part of the 
surplus funds had been invested in the 
purehase of several pieces or parcels 
of lands, houses ete. and the new 
trustees were to stand possessed of 


2424 S. C. [Prs. 3-6] Bombay Panjrapole v. Workmen (Mitter J.) 


the same upon trust for the use and 
benefit of the said institution. An- 
other trust deed was executed on 5th 
September, 1851 by Khimchand Moti- 
chand, Sir Jamshedjee Jeejeebhoy and 
others. This document shows that the 
institution was then possessed of con- 
siderable wealth comprising of Gov- 
ernment promissory notes, houses, 
lands and other immovable estate in 
the Island of Bombay, besides cash 
balances. 


4, The funds of the institution 
appear to have been augmented fur- 
ther under a deed of 10th June, 1871: 
According to this . document certain 
charitably disposed persons, Hindus 
and Parsees, had raised a fund for re- 
leasing animals in Surat meant for 
slaughter on the occasion of Bakri-Id 
and Id-E-Kurbani. The trustees of 
the said fund being desirous of trans- 
ferring the sums in their hands with 
all accumulations of interest, income 
ete. and also the trust thereof to the 
trustees of the Bombay Panjrapole 


had requested the trustees of the said’ 


Panjrapole to become the trustees of 
Surat Bakri-Id’ fund to which - the 
latter had agreed. This document 
shows further that the trustees of the 
Bombay Panjrapole had.agreed to use 
the said funds towards the purchas- 
ing, releasing and redeeming from 
slaughter some of the cows, sheep and 
other animals intended or likely to be 
sacrified at Surat on Bakri-Id or Id- 
Kurbani occasions and for conveyance 
of the animals so purchased to be kept 
there according to the custom and 
rules of that institution. In 1915 the 
Government declared the institution 
as an infirmary under the Prevention 
of Cruelty to Animals Act (IX of 1890). 


5. It would appear that the 
Bombay Panjrapole expanded its acti- 
vities considerably over the years and 
had besides its original seat at 
Bombay, branches at three other 
places, viz., at Raita, _Bhiwandi and 
Chembur. Cattle, birds and other 
animals were kept and maintained at 
all these places. A very 
number of persons was pursuing 
manifold activities at the said places. 
Latterly the workers of the institu- 
tion were not satisfied with their 
wage scales and other service condi- 
tions. On the basis of the report sub- 
mitted by the Conciliation Officer 
under sub-section (4) of Section 12 of 


‘that condition 


large © 


A.LR. 


the Industrial Disputes Act the 
Government of Maharashtra referred 
the dispute for adjudication to the Tri- 
bunal constituted under a Govern- 
ment notification. An order of refer- 
ence was made on 25th June, 1963 
and the heads of disputes were the 
wages, privilege, sick and casual leave, 
bonus, gratuity. and reinstatement of 
certain workmen. . 

6. In the written statement 
n by Panjrapole it was stated inter 
alia :-— 


(a) The main aims and objects of 
the institution were purely charitable. 
Whatever income the institution had 
was not at all to be distributed either 
to the donors or the trustees. It was 
wholly and solely for the maintenance 
and treatment of animals of the 
Bombay Panjrapole. To achieve the 
above objects the means to be adopt- 
ed were: 


(i) maintenance of a shelter house 
for aged and unserviceable animals; 

(ii) the feeding and treatment of 
all animals entrusted to the institution 
either by the ownérs anxious to pen- 
sion their old animals or rescued by 
philanthropic persons from the hands 
of butchers and the protection of 
animals remanded ky magistrates. 

(iii) the breeding of bulls under 
ideal and sanitary conditions; 

(iv) the maintenance of a dairy 
farm with special attention to pro- 
per feeding, accommodation and 
water supply, the proceeds to go to 
the benefit of other animals of the 
Panjrapole and 

(v) bringing up of calves of the 
young cows under healthy conditions. 


(b) The Managing Committee of 
trustees of the institution was advised 
that in fulfilment of their primary and 
only object of maintaining sick and 
infirm cattle and dogs etc. it was 
necessary that they should have 
healthy food and nutrition. Since 
milk from outside would not fulfil 
it was decided to up- 
grade the infirm cattle and rear them 
into good animals so as to get good 
and pure milk for the inmates of the 
Panjrapole. Thus the milk that was 
produced and remained surplus after 
feeding the old cows, motherless calves 
and dogs and other such animals was 
sold to members of public instead of 
being thrown off. The income derived 
therefrom was again utilised only after 
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maintenance of the Panjrapole animals. 
The sale proceeds of the milk was 
never utilised nor meant for the be- 
nefit or the profit of the donors or trus- 
tees nor was it produced and sold for 
the purpose of satisfying human neads 
or desires or with any object of rən- 
dering material service to the cam- 
munity. 


(c) The cows which yielded milk 
were kept by the Panjrapole till the 
end of their lives. The milk derived 
from them could only be considered 
as natural and incidertal producz in 
the maintenance of cows. 


T It was submitted on the 
basis of the above that essentially the 
object with which the institution re- 
ceived animals was not for doing 
service to their owners or others but 
to the animals themselves. The Iri- 
bunal examined meticulously the acti- 
vities of the institution over a nuraber 
of years. The workers served various 

(Contd. on next Column) 
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interrogatories on the trustees to 
elicit from them various facts relating 


“to the income by way of rent from 


buildings etc. the income from milk and 
milk products, the income from sale of 
other commodities, the number and 
categories of animals in the Panjra- 
pole, the number of animals, if any, 
purchased, the number of dry and wet 
cows owned by the Panjrapole and 
the number of stud bulls either pur- 
chased by or bred at the Panirapole 


for the last ten years. The society 
answered all the particulars. The 
Chart below prepared by the 


respondent shows the total cattle 
strength of the Panjrapole in all 
its four branches comprising of pro- 
ductive animals (whether milch cows. 
milch buffaloes, stud bulls and work- 
ing bullocks), the number of unpro- 
ductive | animals, including cows, 
buffaloes, buffalo calves, heifers and 
calves and bullocks. The chart was 
compiled from the documents disclos- 
ed by the appellant and contains the 
figures for the years 1958 to 1962 :— 


’ (otal strength in the following years. 


1658 
Total strength : 
Bombay oe 149 
Raita ove t33 
Bhiwandi ass SOL 
Chembur ts DL 
Total ose 1074 
Bick, old and infirm 
Bombay ax a 
Raita P 
-  Bhiwandi oe 424 
Chembur es 
Total se 45625% 
Young animals 
Bombay = a 
Raita ro 131 
Bhiwandi ee 6 
Chembur gh 36 
Total 1. 28 
Other catile not sich 
Bombay oe 19 
Raita see £0 
Bhiwandi prt “i 
Chembur oon 55 
Total ewe 875 
8. The following chart was 


prepared by the respondents showing 
the values of the milk supplied +o the 


1959 1960 
u7 150 201 214 
595 608 604 538 
653 583 408 428 
233 272. 275 281 
1598 1633 1488 1459 
19 10 16 "31 
364 132 ° 150 171 
883 20% 14210% 16310% 202 15% 
44 120 50 36 
47 5 99 59 
87 79 93 100. 
178 204 242 185 
117 150 201 214 
532 488 533 471 
249 368 159 196 
148 193 182 181 
1037 1197 10£0 1062 


animals as also the amounts fetched 
by sale of the surplus milk for the 
same years. 
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Chart 


Year Own consumption 


Sale 
Rs. 


Total 
Rs. 


Percentage of sale 
approximately 





1958 


1959 


1960 


196} 


L869 


9. The facts found by the Tri- 
bunal may be summarised as follows :— 

(1) At the end of the year 1962 
there were altogether, 445 cows, 48 
tulls, bullocks and oxen, other cattle 
(zows and bullocks) 508, calves 495, 
dogs 160, goats and sheep 32, horses 
12, hares 18, cocks, hens and ducks 18 
and parrots 8: the total number was 
1754. 

(2) The total income for the year 
was Rupees 6,64,043 including the 
amount of Rupees 1,73,588 received 
by way of donation. The income pro- 
par was thus Rupees 4,90,459/-. 

(3) Some lands of the institution 

-were under its personal cultivation. 
The sale proceeds of the yield there- 
oë was Rupees 6,492/-. The rent fetch- 
ed by the immovable property was 
Rupees 2,20,549/-. The milk yielded by 
the cows was regularly collected and 
sald, the sale proceeds forthe year be- 
irg Rs. 4,30,034/-. A large number of 
workmen was employed to attend to 
tke cows and to feed them, to milk 
the cows and to carry and sell the milk 
to the public. 

(4) The number of cows yielding 
milk atthe end of the year was 242. At 
that time there were 75 pregnant 
cows. There were 57 other cows, 101 
grown-up calves (female) and 91 
othr small calves (female) all describ- 
ed as “reserved”. In the opinion of 
the Tribunal all these calves would in 
course of time grow into cows. 


1,409,254 
1,69,465 
2,183,117 


2,23,095 


2,830,043 


-some stud bulls. 


‘collection and sale of milk to be 


153849 2.6% 


1,86,912 9.5% 


2,24,118 5% 


2,831,931 4% 


2,40,202 . 4% 

The institution maintained 
Besides there were 
bullocks which were used for ply- 
ing the carts or for cultivation of the 
lands of the institution. 

(6) There were 36 head of cattle 
described as arrivals from Bombay. 
There were another 87 cows described 
as “danger”; the rest of the cattle 
(cows and bullocks) were 57 lame and 
blind, 177 weak, 51 infirm, quite infirm 
80 and sick 108, the total of this cate- 
gory being 473; including the “danger” 
cows the total was 560. These animals 
depended entirely on the charity of the 
institution. ` 

10. The Tribunal found the 
activities of the institution in connec- 
tion with its movable property and 
an 
industry while the maintenance of 
danger cows, blind, lame, infirm and 
sick, the dogs and other animals did 
not constitute an industry. 

11. As already noted, the ap- 
plication under Article 227 by’ the 
Panjrapole to the Bombay High Court 
was dismissed summarily and there- 
fore we do not have the benefit of a 
judgment of the High Court. As the 
records stand we must proceed on the 
facts found by the Tribunal and such 
light as is thrown thereon by argu- 
ments of Counsel. 

12. Before Iooking into the re- 
Jevant. authorities on the subject, we 
may note the points canvassed. in sup- — 


(5) 
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port or against the appeal by learn- 
ed counsel on either side. Refer-ing 
to the trust deeds it was argued on 
behalf of the appellant that the essen- 
tial purpose of the institution was to 
keep and foster animals which were 
either rejected by their owners as old 
and infirm or of no use to them as 
suckling calves, dry cows etc. It is 
not necessary to take into account the 
other animals which were mainta.ned 
by the institution. Leaving out of ac- 
count the number of dogs kept, the 
number of other animals was insigni- 
ficant. It was argued that although the 
sale of milk produced a fair am dunt 
of income, certain portion of it was 
necessary for the maintenance of the 
sick and infirm animals and the sale 
of the balance of the milk ought to be 
regarded as incidental to the keeping 
of cows thrown on the hands of the 
institution and ought not to lead to an 
inference that the institution was pur- 
suing an industry. With regard tc the 
immovable properties, it was said that 
they had been purchased out of sur- 
plus funds in the hands of the institu- 
tion over 50 years back and on a zons- 
pectus of the activities of the institu- 
tion it should be held that it was 
merely doing charity to animals and it 
was not producing focd or giving ser- 
vice to humans to constitute its acti- 
vity as an industry within the mean- 
ing of S. 2 (i) of the Industrial Dis- 
putes Act. 


13. Learned counsel for the 
respondent drew our attention to cer- 
tain facts which according to him 
went to show that so far as the axtivi- 
ty of keeping cattle, specially cows 
and she buffaloes was concerned, shere 
could be little doubt that it was pur- 


sued as an industry. He handed over’ 


two charts containing analysis oi the 
cattle population as culled from the 
documents placed before the Tribunal 
by. the institution itself. The total 
strength of cattle in all the four 
branches of the institution in the year 
1958 was 1674, 1598 in the year 1959, 
1533 in the year 1960 and 1488 in 1961 
and 1459 in 1962. Tae sick, old and 
infirm cattle for the year 1956 was 
456 or roughly 25 per cent of the total 
strength. Young animals numbered 
243 and other cattle which were not 
at all sick was 975 in number. The per- 
centage of sick, old and infirm cattle 
in the year 1959 was roughly 20% in 
the year 1960 and 1961, 10 per cent 
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The rest 
of the cattle according to counsel were 
neither old nor infirm but were either 
producing milk or being put to use 
immediately or capable. of yielding 
milk or work in the future. Another 
chart handed over by him went to 
show that the total value of milk pro- 
duced in the year 1958 was Rupees 
1,53,849/- and leaving out of account 
Rs. 3,995/- being the value of milk 
supplied to the sick cattle, the insti- 
tution derived an income of Rupees 
1,49,854/- from the sale of milk. The 
corresponding figures for 1959 were 
total sales Rs. 1,86,912/-, value of milk 
consumed Rs. 17,447, income from 
milk Rs. 1,69,465/-. The figures for 
1960 were Rs. 2,24,118, Rs. 11,011 and 
Rs. 2,13,117/-; those for 1961 were 
Rs. 2,31,931/-, Rs. 8,836/- and Rupees 
2,23,095/-. The figures for the last 
year 1962 were Rs. 2,40,202/-, Rupees 
10,159/- and Rs. 2,30,043/-. Thus ac- 
cording to the above figures, the per- 
centage of milk given to the animals 
out of the total production was 2.6 in 
1958, 9.5 in 1959, 5 in 1960 and 4 in 
the years 1961 and 1962. Learned 
counsel drew our attention to the 
figures of expenses of tending the sick 
and infirm cattle either by employ- 
ment of hospital workers or for medi- 
cal expenses and compared the same 
with the total expenses of the institu- 
tion and the number of men employ- 
ed. The value of medical relief to 
animals either by way of salary to 
workers, dearness allowance paid to 
them, medical expenses and feeding 
of milk to the animals for the 
Bombay Panjrapole in the year 1961 
was Rs. 11,762/- for Raita Rs. 5,551/-, 
for Chembur Rs. 5,028/- and for Bhi- 
wandi Rs. 28,805/-. The expenses of 
feeding and maintenance of sick ani- 
mals for the said branches were 
Rs. 1,825/-, 13,596/-, 7,554/~ and. 81,464/-. 
But it is pertinent to note that medi- 
cal expenses accounted for very small 
sums, namely, Rs. 1,267/- for Bombay, 
Rs. 559/- for Raita, Rs. 1,696/- for 
Chembur and Rs. 552 for Bhiwandi. 
The figures of medical expenses for 
the year 1962 were equally negligible. 
The number of people employed for 
giving medical relief at the Bombay 
Panjrapole in the year 1961 was only 
7, namely, a doctor, a drasser, 4 coolies 
and other workers and a sundry worker. 
Their total salary came to Rs. 6,000/- 
besides dearness allowance of Rupees 
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2,448/-. Similarly at Raita there were 
a doctor, two coolies, two dressers and 
sundry workers and expenditure was 
only Rs. 552 out of the total expendi- 
ture on all these items Rs. 4,992/-. 


14, It was argued on the basis 
of these figures that if the object of 
he Panjrapole was only to maintain 
and treat the old, diseased or infirm or 
Zejected cattle on its hands acquired 
trom different sources, the number of 
men employed would be very small 
and the milk required for the. sick and 
infirm cattle could be had from only 
a few milch cows and she-buffaloes. It 
was urged that the fact that a large 
number of milch cattle were to be 
found every year among the cattle 
population yielding milk regularly of 
the value of over Rs. 2,00,000/- for the 
last 3 or 4 years went to show that 
the institution was pursuing an. acti- 
vity more or less like that of a dairy 
farm. It was maintaining a number 
cf stud bulls and had actually pur- 
chased one, the obvious object behind 
i: being improving the cattle wealth 
cf the institution by the production of 
good and healthy cattle, the females 
cf which would come to yield milk in 
future. It was said that the value of 
milk sold could not be as high as dis- 
closed by the figures unless the insti- 
tition was getting a number of milch 
cattle every year to replace those 
which were going dry for the time 
being. This could only be possible if 
the institution was in a position to 
keep up its number of milch cattle 
from the young ones either given to 
the Panjrapole or those which were 
bred at the Panjrapole. The only 
d.fference between the Panjrapole and 
a weli organised dairy farm was that 
the Panijrapole was not buying milch 
cattle of good quality nor destroying 
oz getting rid of any which were found 
to become useless. As the objects of 
the institution did not permit it to get 
rid of any cattle it undoubtedly had to 
maintain whatever cattle came to it 
but nevertheless the activities dis- 
played by the facts were enough to 
show that it was being run on the 
lines of a business or an undertaking, 
tkough not of the normal type of a 
well organised dairy business. 


15. In our view the arguments 
of learned counsel for the respondent 
heve considerable force. The main 
heads of the income of the institu- 
tion were income from immovable pro- 
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perties, donation from charitably dis- 
posed members of the public and the 
sale of milk. No doubt the immova- 
ble property had been acquired many 
years back from the surplus funds in 
the hands of the trustees. These were 
old houses and buildings but the 
Panjrapole was maintaining them 
in tenantable condition by incur- 
ring considerable expenses every 
year over the repairs. The more 
significant factor was the steadi- 
ly growing income from the sale of 
milk derived from milch cows and 
buffaloes, the number of which though 
not steady was always considerable. 
Regard must also be had to the writ- 
ten statement of the institution itself 
before the Tribunal showing that the 
Managing Committee of the trustees 
had decided some time back to up-| 
grade the infirm cattle and rear them 
into good animals so as to get good 
and pure milk for the inmates of Pan- 
jrapole. In fact however the upgrad- 
ing was to such an extent that the 
milk, yielded always was far in ex- 
cess of the needs of the inmates of the 
Panjrapole. Although the sale pro- 
ceeds of the milk wes never utilised 
nor was ever meant for the benefit or 
profits of the donors or trustees, the 
very production of it in such Jarge 
bulk wholly unrelated to the needs 
of the sick cattle showed that the insti- 
tution was pursuing an activity with 
the central idea of obtaining a steady 
income therefrom. In our view, the 
facts justifiably lead to the conclusion 
that the institution deliberately diver- 
sified its objects from only tending to 
the sick, infirm or unwanted cattle by 
adopting the policy of keeping cattle 
not merely for their own sake but for 
the sake of irnproving the cattle popu- 
lation committed to its care with an 
eye to serve human beings by making 
large quantities of good milk available 
to them and thereby getting an 
income which would augment its re- 
sources. It pursued its policy just as 
any dairy owner would by having a 
few good quality bulls to impregnate 
the cows and thereby ensuring a 
steady production of milk and also 
improve the quality of the progeny. 


16. We have then to consider 
whether on the above facts an infer- 
ence ought properly to be drawn that 
the activities of the Panjrapole con- 
stituted an industry. It is not neces- 
sary to go through the plethora of 
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cases decided by this Court to find cut 
whether .the Tribunal had come tc a 
proper conclusion. Although there is 
no decision of this Court arising out of 
the affairs of a Panjrapole, there ere 
several dealings with the question as 
to whether hospitals constituted indas- 
tries. The contention of learned coun- 
sel for the appellant was that ihe 
main and chief object oz the appellant 
institution being the keaping and s- 
tering of animals, incidental activities 
ought to be disregarded and the insti- 


tution ought to be considered as a hos- - 


pital. If the activities relating to the 
production of milk could be said to be 
incidental to the maintaining of sick, 
infirm and diseased or rejected cattle, 
the argument would, in our opinion, 
rest on solid foundation. 


17. At the time when the ap- 
plication under Art. 227 of the Cor-sti- 
tution was presented before the Bom- 
bay High Court, the decision of his 
Court in State of Bomkay v: The Eos- 
pital Mazdoor Sabha, (1960) 2 SCR 
866 = (AIR 1960 SC 610) held the 
field and it can be assumed that it was 
on the strength of this decision ~hat 
the Bombay High Court did not’ feel 
called upon to examine the merits of 
the case by issuing a rule. In the 
Hospital Mazdoor Sabha’s case, (suora) 
the dispute arose out of the retrench- 
ment of respondents 2 and 3 before 
this Court who had been engaged as 
ward servants in the J. J. Group of 
Hospitals, Bombay under State zon- 
trol and management without payment 
of compensation as required by S. 25-F 
(b) of the Industrial Disputes Act. The 
decision of this Court shows that there 
was a group consisting of five hospi- 
tals under the administrative control 
of the Surgeon General of the appel- 
lant and its day to day affairs were 
conducted and controlled by a Superin- 
tendent who was a full-time employee 
of the appellant. The residential staff 
including the Residenz Medical Dffi- 
cers, Housemen, Nurses ete. were all 
full-time employees of the appellant 
and their salaries were drawn or the 
establishment pay bills of the appel- 
lant and paid entirely by the aspel- 
Jant. According to this Court: 

“This group serves as a clinical 
training ground for students of the 
Grant Medical College which is a Gov- 
ernment Medical College run and 
managed by the appellant for impart- 
ing knowledge of medical sciences lead- 
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ing to the Degrees of Bachelor of 
Medicine and Bachelor of Surgery of- 
the Bombay University as well as vari- 
ous Post Graduate qualifications of the 
said University and the College of 
Physicians and Surgeons, Bombay; the 
group is thus run and managed by the 
appellant to provide medical relief 
and to promote the health of the peo« 
ple of Bombay.” 

On the question as to whether the 
activities of this group of hospitals 
would be covered by the definition of 
‘industry’ in S, 2 (j) of the Industrial 


- Disputes Act, the Court observed (see 


at p. 878): 

’ “In considering the question as ta 
whether the group of Hospitals run by 
the appellant undoubtedly for the 
purpose of giving medical relief to 
the citizens and for helping to impart 
medical education are an undertaking 
or not, it would be pertinent to en- 
quire whether the activity of a like 
nature would be an undertaking if it 
is carried on by a private citizen or a 
group of private citizens. There is no 
doubt that if a hospital is run by pri- 
vate citizens for profit it would be an 
undertaking very much like the trade 
or business in their conventional sense 


Thus the character of 
the activity involved in running a 
hospital brings the institution of 
the hospital -within Section 2 (j). 
Does it make any difference that 
the hospital is run by the Government 
in the interpretation of the word 
“undertaking” in S. 2 (ij)? In our opi- 
nion, the answer to this question must 
be in the negative. It is the charac- 
ter of the activity which decides the 
question as to whether the activity in 
question attracts the provision of sec- 
tion 2 (j); who conducts the activity 
and whether it is conducted for profit 
or not do not make a material dif- 
ference.” - 

As to the attributes which made the 
activity an undertaking it was stated 
(see at p. 879): 

“It is difficult to state these pos- 
sible attributes definitely or exhaus~ 
tively; as a working principle it may 
be stated that an activity systematt- 
cally or habitually undertaken for the 
production or distribution of goods or 
for the rendering of material services 
to the community at large or a part 
of such community with the help of 
employees is an undertaking. Such an 
activity generally involves the co- 
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operation of the employer and the 
employees; and its object is the satis- 
faction of material human needs. It 
must be organised or arranged in a 
manner in which trade or business is 
generally organised or arranged. It 
must not be casual nor must it be for 
oneself nor for pleasure. Thus the 
manner in, which the activity in ques- 
tion is organised or arranged, the con- 
dition of the co-operation between the 
employer and the employee necessary 
for its success and its object to render 
material service to the community can 
be regarded as some of the features 
which are distinctive of activities to 
which S. 2 (j) applies. Judged by this 
test, there would be no difficulty in 
holding that the State is carrying on 
an undertaking when it runs the group 
of Hospitals in question.” 


18. The recent decision of this 
ourt in Safdar Jung Hospital, New 
Delhi v. K. S. Sethi and Management 
of M/s. T. B. Hospital, New Delhi v. 
The Workmen, AIR 1970 SC 1407 is a 
pointer in the contrary direction. There 
was also another appeal relating to 
the Kurji Holy Family Hospital. The 
Court proceeded to consider the gene- 
ral proposition whether a hospital 
could ‘be considered to fall within the 
concept of industry in the Industrial 
Disputes Act and whether all hospi- 
tals of whatever description could be 
covered by the concept or only some 
Łospitals under special conditions. 


19. According to this Court in 
€afdar Jung Hospital case, AIR 1970 
SC 1407 (see P. 1412 paragraph 13): 


“.. . an industry is to- be found 

when the employers are carrying on 
any business, trade, undertaking, 
manufacture or calling of employers. 
Iž they are not. there is no industry 
as such.” 
The Court referred to the decision of 
this Court in Gymkhana Club Union 
v. Management, (1968) 1 SCR 742 = 
(AIR 1968 SC 554) and the conclusion 
therein that: 


“Primarily, therefore, industrial 
disputes occur when the operation 
undertaken rests upon co-operation 
between employers and employees 
with a view to production and dis- 
tribution of material goods, in other 
words, wealth, but they may arise 
also in cases where the co-operation is 
to produce material services. The 
ncrmal eases are those in which the 
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production or distribution is of mate- 
rial goods or wealth and they will 
fall within the expressions, trade, 
business or manufacture.” 

With regard to trade and business if 
was said: 


f “Business too is a word of wide 
import. In one sense it includes all 
occupations and professions. But in 
the collocation of the terms and their 
definitions these terms have a defi- 
nite economic content of a particular 
type and all the authorities of this 
Court have been uniformly accepted 
as excluding professions and are only 
concerned with the production, distri- 
bution and consumption of wealth and 
the production and availability of 
material services.” 

With regard to the Hospital Mazdoor 
Sabha case, AIR 1960 SC 610 (supra) 
it was remarked (see p. 1414): 


“The case proceeds on the assum- ' 
ption that there need not be an eco- 
nomic activity since employment of 
capital and profit motive were consi- 
dered unessential. It is an erroneous 
assumption that an economic activity 
must be related to capital and profit- 
making alone. An economic activity 
can exist without the presence of 
both. Having rejected the true test 
applied in other cases before, the test 
applied was ‘can such activity be carri- 
ed on by private individuals or group of 
individuals?’ Holding that a hospital 
could be run as a business proposition 
and for profit, it was held that a hos- 
pital run by Government without pro- 
fit must bear the same character. With 
respect, we do not consider this to be 
the right test. This test was employ- 
ed to distinguish between the adminis- 
trative functions of Government and 
local authorities and their functions 
analogous to business but it cannot be 
used in this context. When it was 
emphasised in the same case that the 
activity must be analogous to business 
and trade and that it must be produc- 
tive of goods or their distribution or for 
producing material services to the 
community at large or a part of it, 
there was no room for the other pro- 
position that privately run hospitals 
may in certain circumstances be regard- 
ed as industries.” 

This Court held that the Hospital 
Mazdoor Sabha case, AIR 1960 SC 
610 "took an extreme view of the 
matter which was not justified”. With 
regard to the activities of the indivi- 
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dual hospitals it was said the Safcar 
Jung hospital had not embarked on an 
economic activity which could be said 
to be analogous to trade or business. 
There was rio evidence that it vas 
more than a place where persons 
could get treated. This was a part 
of the functions of Government 
and the hospital was run asa 
Department of Government and could 
not therefore be said to be an 
industry. Again, with regard to Tub- 
erculosis hospital it was found not to 
be an independent institution but a 
part of the Tuberculosis Association of 
India. The hospital was wholly chari- 
table and was a research institute. 
The dominant purpose of the hosp:tal 
was research and training, but as re- 
search and training could not be given 
without beds in a hospital, the hospi- 
tal was run. According tothis Court, 
treatment is thus a part of research 
and training. In these circumstar.ces 
the Tuberculosis hospital could not be 
described as an: industry. With regard 
to the Kurji Holy Family Hostital 
again it was found to be entirely 
charitable. Jt carried on the work of 
training, research and treatment; its 
income was mostly from donations and 
distribution of surplus as profit is 
prohibited. It could not therefore be 
an industry as laid down in the Act. 


20. Reference may also be 
made to the case of Lalit Hari Arvur- 
vedic College Pharmacy v. Its Workers’ 
Union, AIR 1960 SC 1261. In this 
the Appellate Tribunal found that the 
pharmacy run by the appellant sold 
medicines in the market and realised 
about Rs. one lakh per annum where- 
as in the hospital run by it a>dout 
30% of the medicines manufactared 
by iit were consumed and about 70% 
were sold in the market. This judg- 
ment was delivered on the same date 
by the same Bench which decided the 
Hospital Mazdoor Sabha case, AIR 1960 
SC 610 (supra). On the facts found 
this Court held that there could be 
no doubt “that the activity of the ap- 
pellant.in running the pharmacy and 
the hospital was an urdertaking under 
S. 2 (j) and was an industry”. ` 


21. The only case of Panjrepole 
which appears to have come before 
the High Court was that of the Medras 
Pinjrapole v. Labour Court, (1960) 2 
Lab LJ 686 = (AIR 1961 Mad 239) 
which was the subject matter of an 
industrial dispute referred to in the 
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year.1958 by the State Government 
for adjudication by the Labour Court 


‘Madras. This was decided after the 


Hospital Mazdoor Sabha case. The 
facts referred to by the High Court 
were that the Madras Panjrapole was 
a charitable society registered under 
the Societies Registration Act occupy- 
ing an area of about Ac. 12—00 of 
land within the city of Madras on 
which the munificence of several 
donors had enabled the construction 
of shelters for animals as well as 
sanctuary for birds. The objects of 
the society, as stated in the memo- 
randum of association, are protection, 
care and treatment of old infirm and 
injured cows, calves, bullecks ete. and 
affording freedom to such animals 
from being slaughtered unnecessarily 
and to guarantee old age relief to the 
old, infirm and unserviceable animals 
till they die of natural causes. To 


achieve these objects, the means en- 
visaged to be adopted were: 
(a) maintenance of shelter-house 


for aged and unserviceable animals, 


_ (b) the feeding and treatment of 
all animals entrusted to the care of 
the society either by the owners anxi- 
ous to pension their old animals or 
rescued by philanthropic persons from 
the hands of butchers and the protec- 
tion of animals remanded by magis- 
trates; 

(c) the breeding of bulls under 
ideal and sanitary conditions; 

(d) the maintenance of a dairy 
form with special attention being paid 
to proper feeding, accommodation and 
water supply, the proceeds of which 
will go to the benefit of the other 
animals of the Panjrapole; ‘and 

(e) the bringing up of the calves 
of the young cows under healthy con- 
ditions. The Court observed (see 
p. 689): 

“It is a matter of common know- 
ledge that a number of dry cows in 
the City of Madras are sold away to 
butchers by the poor milkmen who 
could net support them. Butchers 
themselves offer tempting prices for 
such cows, a temptation which the 
poverty of the milkmen could not but 


_ lead him to succumb. Dry cows were 


admitted into the Pinjrapole to pre- 


‘vent them from going into the slaugh- 


ter house. Maintenance of the dry 
cows called for stud bulls. Stud bulls 
were presented to the society by the 
Government. In the course of time, 
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the dry cows brought forth their pro- 
geny and began to yield milk. The 


Pinjarapole was, therefore, in a posi-° 


tion to sell milk yielded by the cows 
which were received by it with a view 
to protect them from the slaughter- 
house. . . .details of the sale amounts 
in respect of the milk produced. ... 

show that the institution had been 
receiving substantial sums every year 
by sale of milk”. 

So far as the activities of the Madras 
Panjrapole and Bombay Panjrapole 
are concerned they are practically 
identical except that in the present 
ease the maintenance of a dairy farm 
‘is not explicitly referred to anywhere 
but the facts as culled from the evi- 
dence make the same only too obvi- 
ous. There was however a certain 
difference in the case of the Madras 
Panjrapole inasmuch as the Madras 
High Court found that (see p. 691): 


"During certain years, - if 
went a step further. The Pinjrapole 
purchased cows, maintained a dairy 
farm and supplemented their own 
production of milk with outside milk 
and sold them. These activities would 
certainly partake the character of a 
business, though the profit of such 
business might have gone to the 
humanitarian activities undertaken by 
the society. But the activities have 
long ago ceased. What the society is 
now having is the milk yielded by its 
own cows. Those cows are admitted- 
ly kept by the Pinjrapole till their 
lives. They are not sold. They 
are the property of the Pinjra- 
pole. The milk yielded by those 
cows could .only be considered as 
an incidental product in the mainten- 
ance of the cows. The sale of cowdung 
cakes and manure and of the calves 
after the mother cows become dry are 
also incidental. It cannot be held that 


a trade or business is conducted by - 


the institution.” 

" According to the learned single Judge 
twho heard the petition the activities of 
the Pinjrapole had nothing to do with 
human needs. They were solely de- 
voted to the needs of helpless animals; 
though incidentally such activities have 
a business tinge about them it cannot 
be said to be for human need or mate- 
rial welfare. The objects were main- 
ly religious and humanitarian. Follow- 
ing the test laid down in the Hospital 
Mazdoor .Sabha case, AIR 


SC 610 the learned Judge was 


even 


‘ption, and as 
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of opinion that there was no indus- 
trial dispute which could be referred 
by the State Government to the 
Labour Court for adjudication. The 
case went in appeal to a Letters Patent - 
Bench: Workmen Employed in Madras 
Pinjarapole v. Madras Pinjarapole, 
(1962) 2 Lab LJ 472 = (AIR 1963 Mad 
89). The Bench took a somewhat dif- 
ferent ‘view from that of the learned 
single Judge. It demurred to the 
observations of the trial Judge that 
“there is no element of trade or busi- 
ness involved in the various activities 
of the society”. According to the 
Bench: - 


“These observations, however, do 
not extend to subsequent develop- 
ments, the result of the growth of 
the institution, and its attempt to 
achieve self-sufficiency. There were 


(1) purchase and sale of milk, 
upon a fairly wide scale, 

(2) the maintenance of a dairy 
farm during a period of the history of 
the institution, and 


(3) similarly, the maintenance of 

stud bulls, to enable dry cows to con- 
ceive and bear calves”. 
The Bench felt compelled to allow the 
appeal to the extent. of modifying the 
writ of certiorari and laying down that 
the actual decision would have to be 
arrived at after the record of adequate 
evidence by the Labour Court in the 
light of the principles formulated, the 
available evidence being both inade- 
quate and contradictory. For the gui- 
dance of the Labour Court the Bench 
observed: 


“Even if the institution at the ince- 
basically defined, be 
purely humanitarian, non-industrial 
and not amenable tc any of the tests 
upon which the definition has been ap- 
plied, it cannot be gainsaid that, if 
the institution had largely altered its 
complexion through the years, so as to 
have become a focus of economic pro- 
duction, the definition again might be 
applicable.” 

The Bench also examined the question 
whether the activity of the Panjra-~ 
pole was in essence religious or spiri- 
tual, as according to it a temple or a 


- church could not be considered to be 


an industry. 


22. The net result of the above 
seems to be that although the Bench 
was inclined to hold that the Madras 
Panjrapole at its inception was not an 
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industry the complexion of its activi- 
ties might have been altered by later 
developments so as to render tba 
institution as then organised an indus- 
try within the meaning of the Ac. 
Further according to the Bench ind 
vidual units of the organisation (like 
the district dairy farm) might consti- 
tute an industry though the society it- 
self may not be one. 


23. The matter ceme up agaim 
before the Madras High Court (see 
1967-2 Lab. L. J. 399 = 1368 Lab IC €5 
(Mad)). The Tribunal held in favour 
of the workman and the learned 
Judge dismissed the application for 
the issue of a writ by the Pan- 
jrapole. The learned Judge refer-- 
ed to the reports of the institution -n 
several years past from 1937 to 1957. 
He found that the object of the sociecy 
had been amended in 1937 to enable 
it to receive young cows and charge 
fees from the owners. The idea Df 
starting a dairy farm was for sud- 
porting the infirm cows, bullocks amd 
horses and in pursuance of that id2a 
stud bulls were acquired for improv- 
ing the cattle breeding. The income 
from the sale of milk rose phenorri- 
nally reaching the figure of Rs. 60,030 
in the year 1957. The learned Judze 
found himself unable zo hold tkat 
maintaining cows and stud bulls and 
selling milk were only subsidiary in 
nature to the humane activity of the 
society, namely, to provide shelter tor 
the decrepit and useless and infirm 
- animals. The learned Judge held that 
‘if the Madras Pinjrapole had confm- 
ed itself to the objectives at its incep- 
tion namely, to give protection to 
the old, infirm and decrepit animels, 
it could well be contended that it was 
only for the purpose of satisfying pure- 
ly spiritual needs, as it is common 
knowledge that Hindus consider cow- 
protection as one of their religicus 
duties. . . If the Madras Pinjrapole 
had not extended its activities, #ol- 
lowing the authorities cited above, I 
would have had no hesitation in hold- 
ing that it is not an industry...A 
reading of the annual reports show 
that a large number of high milk 
yielding cows and buffaloes were pur- 
chased by the society end due to che 
successful working of the dairy farm 
the Pinjrapole was able to supodly 
milk to various institutions... .. The 
reports show that considerable profits 
were made by the Pinjrapole, the sale 
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of milk fetching a sum of Rs. 60,000 
in the year 1957.” In the result the 
petition was dismissed and the labour 
court was directed to determine the 


. Other issues. - 


24. | We have referred at some 
Tength to the Madras Panjrapole case 
to show the analogy of the activities 
of the Madras Panjrapole to the Bom- 
bay Panjrapole. Save for the fact 
that the Madras Panjrapole definitely 
and expressly changed its objective 
by starting a dairy farm and purchas- 
ing milch cows and stud bulls there is 
very little difference between the 
facts of the case before us from that 
in the Madras Panjrapole case. In the 
present case only one stud bull was 
purchased but the activities pursued 
by the Bombay Panjrapole make it 
clear that they were pursuing the 
same kind of activity, namely, that of 
using stud bulls for the purpose of 
breeding healthy cattle including cows 
so as to be able to make a very siza- 
ble income from the sale of milk. For 
the last few years from 1958 to 1962 
the number of milch cows was always 
considerable which could only be ac- 
counted for by the fact that from 
time to time the place of cows which 
had become dry was being taken up 
by cows fecundated by the bulls main- 
tained for the purpose of keeping up 
a steady supply of milk. We have 
already referred to the fact that the 
value of milk supplied to the sick and 
infirm cattle was infinitesimal compar- 
ed to that sold in the market. The 
expenses incurred in connection with 
the treatment of sick and infirm ani- 
mals were also negligible compared to 
the total expenses of the institution. The 
number of men employed for such 
treatment was very small at all times. 
The mere fact therefore that the Pan- 
jrapole never purchased milch cows 
and never purchased stud bulls ex- 
cept once makes no difference to the 
question as to whether their activity 
of maintaining cows and bulls could 
only be considered as an investment. 
It was certainly carried on as a busi- 
ness although it was not pursued in 
the same way as astute businessmen 
only out to make profit would, name- 
ly, get rid of the animals which were 
no longer fit for any use. The value 
of the milk supplied for the last 3 or 
4 years was well in excess of Rupees! . 
2iakhs per annum and this could 
only be possible if the cows and buf- 





~ 
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faloes had been kept and maintained 
not merely to keep them alive but 
with the idea of getting as much pro- 
duction out of them as possible. 


25. In this view of the matter, 
it is hardly necessary to consider the 
other cases which were cited at the 
Bar, namely, Gymkhana Club Union 
case, AIR 1968 SC 554 (supra), Cri- 
cket Club v. Labour Union, (1969) 1 
SCR 600 = (AIR 1969 SC 276) and 
Harinagar Cane Farm v. State of 
Bihar, (1964) 2 SCR 458 = (AIR 1964 
SC 903). It was remarked in the 
Gymkhana Club case that the activity 
of the club is conducted with the aid 
of employees who follow callings or 
avocations and that the activities of 
the club was not a calling or business 
of its members of Managing Commit- 
tee and there was no undertaking ana- 
logous to trade or business. In the 
Cricket Club’s case, (supra) the Court 
examined the different activities of 
the club and came to the conclusion 
that they did not lead to the inference 
that the club was carrying on an 
industry. 

26. On the facts of this case 
we hold that the activities of the Pan- 
jrapole as disclosed in this case con- 
stituted an industry within the mean- 
ling of section 2 (ji) of the Industrial 
‘Disputes Act and the appeal must 
itherefore be dismissed with costs. 

Appeal dismissed. 
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The Commissioner of Income-tax, 


Bombav City I. Bombay, Appellant v. 
M/s. Maharashtra Sugar Mills Ltd.. 
Bombay, Respondent. 


Civil Appeal No. 1658 of 1968. D/- 
16-8-1971. 


(A) Income-tax Act {1922), S. 10 (2) 
(xv)—Business expenditure — ere 
assessee’s business of cultivation of 
sugarcane and that of manufacture of 
sugar constitute one single and indivi- 
sible business, the amount of commis- 
sion paid to managing agents for 
managing aforesaid business, being 
_ laid out or expended wholly and ex- 
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_ cultivation of 
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clusively for the purpose of such busi- 
ness is deductible as an allowance 
under S. 10 (2) (xv). Fact that income 
arising from part of that business i.e. 
sugarcane being one 
from agricultural operation is not exi- 
gible to income-tax is immaterial. 


(Para 3) 


(B) Income Tax Rules (1922), R 
23 — Rule for splitting agricultural 
income from tkat chargeable to income- 
tax — Reference to expenditure in- 
curred by an assessee as a cultivator 
applies to the process ordinarily em- 
ployed by a cultivator in raising the 


crops and all other incidental and sup- 


plementary activities upto the stage of 
sale of the produce. Rule 23 has noth- 
ing to do with disbursements such as 
payment of managing agency commis- 
sion. {Para 13) 


Cases Referred: Chronological Paras 


(1965) AIR 1965 SC 1473 (V 52) = 

56 ITR 79, Commr. of Income- 

tax v. Indian Bank Ltd. 8 
(1958) ATR 1958 SC 775 (V 45) = 

29 ITR 661, Commr. of Income- 

tax Bombay v. C. Parakh and 

Co. (India) Ltd. ? 
(1958) AIR 1958 SC 783 (V 45) = 

34 ITR 10, Badridas Daga v. 


Commr. of Income-tax 9 


(1950) AIR 1950 Bom 171 (V 37) 
= 18 ITR 58, Salt and Indus- 
tries Agencies Ltd. Bombay v. 
Commr. of Income-tax Bombay 
City 

(1937) AIR 1937 Mad ve a 24) 
= 5 ITR 97,5. A S. S. 
Chellappa Chettiar v. Commr of 
Income-tax Madras . 4 


The following Judgment of the 
Court was delivered by 


HEGDE, J.:— This is an appeal 
by special leave. It arises from the 
decision of the Bombay High Court 
in Income-tax Reference No. 83 of 
1962 on its file. That reference was 
made by the Income-tax Appellate 


Tribunal. Bench ‘B’, Bombay. The 
question of law which was referred 
for the opinion of the High Court 


under Section 66 (1) of the Indian In- 
come-tax Act, 1922 (to be hereinafter 
referred tc as the Act) is :— 


“Whether on the facts and in the 
circumstances of this case the Depart- 
ment could disallow a sum of Rupees 
1,26,359/- a portion of the managing 


“y 
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agency commission paid by the as- 
sessee company for the assessm2nt 
Year 1957-58 in computing the income 
from business of the assessee com- 
pany.” 


2. The assessee is M/s. Mana- 
rashtra Sugar Mills Ltd. The concern- 
ed assessment year is 1957-58. the 
corresponding account year ending on 
30-9-1956. The assessee is a Limited 
Company. It carries on business of 
manufacture of sugar from sugar cane. 
It owns extensive lands in which svgar 
cane is grown. The suzar cane grown 
in these lands is used by the assezsee 
for manufacture of sugar in its 
factory. The finding of the Tribunal 
is that the cultivation of sugar cane 
and the manufacture of sugar by the 
assessee constitute one single and in- 
divisible business. The assessee 
company is managed by managing 
agents. The managing agents were 


paid remuneration in accordance with ` 


the agreement entered into betv-een 
the assessee company and the manag- 
ing agents. The menaging agents’ 
commission roughly worked out at 10 
per cent. of the profits of the com- 
pany. In the assessment year in ques- 
tion the managing agents were ertitl- 
ed to a commission of Rs. 4,86,22€/6/-. 
In its assessment proceedings, the as- 
sessee claimed deduction of this sum 
under Section 10 (2) (15) as an item 
of expenditure laid out or expended 
wholly or exclusively for the purpose 
of its business. Out of that sum the 
Income-tax Officer disallowed a sum 
of Rupees 1,26,359/- on the ground that 
the same relates to the commissicn of 
the managing agents for managing the 
sugar cane cultivation part of the busi- 
ness. In appeal the Appellate Assistant 
Commissioner concurred with the view 
taken by the Income-7ax Officer. The 
assessee took up the matter in second 


appeal to the Incom3-tax Appellate 
Tribunal. The Tribunal upheld the 
plea of the assessee that the entire 


sum is deductible under S. 10 (2) (15). 
It also rejected the contention o€ the 
Department that on the facts of 
the case Rule 23 of the Rules 
. framed . under the Act is applicable. 
In the reference referred to earlie>, the 
High Court agreeing with the view 
taken by the Tribunal answered the 
question in favour of the ass2ssee. 
Hence this appeal. 


3. The finding of the Tri2unal 
that the cultivation of sugar cane as 
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well as the manufacture of sugar con- 
stitutes one business is a finding of 
fact. That finding has not been 
challenged before us. What was urg- 
ed on behalf of the department is that 
the assessee’s business consisted of two 
parts namely (1) cultivation of sugar 
cane and the manufacture of sugar. 
The former part being agricultural 
operation, the income therefrom is not 
exigible to tax and therefore any ex- 
penditure incurred in respect of that 
activity is not deductible. This con- 
tention proceeds on the basis that only 
expenditure incurred in respect of a 
business activity giving rise to in- 
come, profit or gains taxable under 
the Act can be given deduction to and 
not- otherwise. We see no basis for 
this contention. To find out whether 
a deduction claimed is permissible 
under the Act or not, all that we have 
to do is to examine the relevant pro- 
visions of the Act. Equitable con- 
siderations are wholly out of place in 
construing the provisions of a taxing 
statute. We have to take the provi- 
sions of the statute as they stand. If 
the allowance claimed is permissible 
under the Act then the same has to 
be deducted from the gross profit. If 
it is not permissible under the Act, it 
has to be rejected. As mentioned 
earlier, it is not disputed that the 
cultivation of sugar cane and the 
manufacture of sugar constituted one 
single and indivisible business. Sec- 
tion 10 (2) says that profits under Sec- 
tion 10 (1) in respect of a business 
should be computed after deducting 
the allowances mentioned therein. 
One of the allowances allowed is that 
mentioned in Section 10 (2) (15) which 
says that any expenditure laid out or 
expended wholly and exclusively for 
the purpose of such business shall be 
deducted as an allowance. The 
mandate of Section 10 (2) (15) is 
plain and unambiguous. Undoubtedly 
the allowance claimed in this case 
was laid out or expended for the pur- 
pose of the business carried on by the 
assessee. The fact that the income 
arising from a part of that business is 
not exigible to tax under the Act is 
not a relevant circumstance. For the 
foregoing reasons we apree with the 
view taken by the High Court. 


4. Turning now to the decided 
cases, we shall first refer to the deci- 
sion of the Madras High Court in S. 
A. S. S. Chellappa Chettiar v. Com- 
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missioner of Income-tax, Madras, 5 
ITR 97 = (AIR 1937 Mad 393). The 
facts of that case are: the assessee 
was carrying on the business of 
money lending in Burma. For the 
purpose of that business he was bor- 
rowing money from others at a lower 
rate of interest and advancing loans 
to his constituents at a higher rate. 
In the course of his business, he was 
obliged to receive agricultural lands 
in repayment of his debts from some 
of his constituents. In his assessment 
proceedings he claimed deduction of 
the interest paid by him in respect of 
his borrowings. Part of the money bor- 
rowed by him had been advanced 
to constituents who, as mentioned 
earlier, had made over their agricul- 
tural lands to the assessee. The ques- 
tion arose whether the interest paid 
in respect of the money advanced to 
those constituents was deductible in 
computing the profits and gains of the 
assessee. The High Court held that 
he was entitled to the deduction claim- 
ed and further he was also entitled 
to deduction in respect of the esta- 
blishment and other charges incurred 
by him for managing and cultivating 
such lands and the amount spent for 
obtaining conveyances of such lands. 
Sir H. C. Beasley, C. J., speaking for 
the Court observed :— 


“It seems to us that the governing 
section in order to decide this matter 
must be Section 10 (2) (iii), was the 
capital borrowed for the purpose of 
the assessee’s business? No difficulty 
arises about that, for it is conceded 
that it was so borrowed. It was also 
unquestionably used for the purpose 
of the business because it is again 
conceded that it was lent to the bor- 
rowers. Does it continue to be so 
used? It is in that respect that it is 
important again to emphasise that 
this case has been argued before us 
on the basis that these lands came in- 
to and were retained in the possession 
of the assessee in payment of money- 
lending debt and ex necessitate.’. 

5. The test applied by the 
learned Chief Justice appears to us to 
be the correct one. 

_ 6. We shall next take up the 
decision of the Bombay High Court 
in Salt and Industries Agencies Ltd., 
Bombay v. Commissioner of Income- 
tax Bombay City, 18 ITR 58 = (AIR 
1950 Bom 171). The assessee in that 
ease was company incorporated in 


~~ 
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Bombay. They were the managing 
agents of another company which was 
also incorporated in Bombay. The 
managed company had business both 
in British India as well as in the 
Indian States. The profits arising 
from the business. activities of 
the managed company in the Indian 
States was not exigible to tax but yet 
the assessee claimed that a part of the 
commission earned by it being in res- 
pect of business carried on outside 
British India, the samé could not be 
considered as an income earned in 
British India. That contention was 
rejected by the High Court. In the 
course of its judgment, the High 
Court observed :— 


“It is perfectly true that as far as 
the parent company is concerned, the 
profits made at Kandla could be said 
to have arisen and accrued at Kandla, 
but as far as the managing agents are 
concerned, their commission has noth- 
ing whatever to do with those profits. 
Their commission is only concerned 
with the ultimate determination of all 
the workings of the company and the 
finding out whether and what profits 
have-been earned by the company, 
it cannot be said that as profits were 
earned by the parent company, the 
commission also was accruing or aris- 
ing to the managing agents.” 

7. In Commissioner of Income- 
tax Bombay v. C. Parakh and Com- 
pany (India) Ltd., 29 ITR 661 = (AIR 
1958 SC 775). The ratio of that deci- 
sion bears on the question of law 
that we are considering. The assessee 
company therein was resident and 
ordinarily resident in India. It had 
its head office in Bombay. It main- 
tained a branch at Karachi for pur- 
chasing cotton for shipment to Bombay 
or to export direct to other places. 
By an agreement, the managing agents 
of the assessee company were entitled 
to a remuneration of 20 per cent. of 
the annual net profits of the assessee 
company, to ascertain which the re- 
sult of the trade in all its branches 
had to be taken into account. The as- 
sessee apportioned the managing 
agency commission. and debited the . 
proportionate amount in the respec- 
tive profit and loss account for the 
Bombay head office and the Karachi 
branch. In computing the Pakistan 
income of the assessee for the purpose 
of double taxation relief the Income- 
tax Officer deducted from the income 
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of the Karachi branch the propor- 
tionate managing agency commission. 
The Appellate Assistant ‘Commissioner 
confirmed that order, but the Tri- 
bunal and the High Court on a refez- 
ence held that the maraging agency 
commission in its entirety should be 
debited to the Bombay branch. Cn 
appeal, this Court held that the-en- 
tire managing agency commission was 
liable to-be debited against the Indian 
profits and further assessee company 
could not be estopped rom claiming 
the benefit of such deduczion by reason 
of the fact that it erroneously allo- 
cated a part of it towards the profts 
earned in Karachi. In the course of 
its judgment this court observed :— 


“Section 10 (2) (xv) of the Indian 
Income-tax Act provides that in com- 
puting the profits of a business, alio- 


wance is to be. made for any expendi- 


ture laid out or expended wholly and 
exclusively for the purpose of such 
business. Now the respondent is car- 
rying on business in cotton both in 
India and in Karachi. When an as- 
sessee carries on the same business at 
a number of places, there is for ihe 
‘purpose of Section 10 only one busi- 
ness, and the net profits of the busi- 
ness have to be ascertained by poolcng 
together the profits earned in all the 
branches and deducting therefrom all 
the expenses. The fact that some of 
the branches are in for2ign territories 
will make no difference in the position, 
if the assessee is, as in the present 
case, resident and ordinarily resid2=nt 
within the taxable territories. There- 
fore, the profits earned in India anc in 
Karachi have to be thrown togetner 
and the expenses including the ecm- 
mission payable to the managing 
agents deducted therefrom, and if is 
the net profits thus struck that be- 
come chargeable under the Act. That 
is how the Income-tax Officer has 
worked out the figures. The respon- 
dent is therefore clearly entitled to a 
deduction of the whole of the com- 
mission of Rupees 3,12,699 paid to the 
managing agents including the sum of 
Rupees 1,23,719 against the Indian pro- 
fits. ` 


8. Lastly we refer to the deci- 
sion of this Court in Commissione? of 
Income-tax Madras v. Indian Eank 
Ltd., 56 ITR 79 = (AIF, 1965 SC 1473). 
Therein the respondent, a banking 
company, in the course of its business, 
invested a large sum in securities, 


_ free, 
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including securities the interest 
on which was exempt from tax, 
profits and losses on the pur- 


chase and sale of such securities were 
duly taken into account in computing 
the business income of the respon- 
dent. The question for decision was 
whether the interest paid by the res- 
pondent on the amount invested. in 
securities, whose interest was tax 
was deductible from its gross 
profits. This Court held that interest 
paid by the respondent on moneys 
borrowed from its various depositors 
had to be allowed in its entirety under 
Section 10 (2) (iii) of the Act and 
there was no warrant for disallowing 
a proportionate part of the interest 
referable to moneys borrowed for the 
purchase of securities whose interest 
was tax-free. In the course of the 
judgment Subba Rao, J. (as he then 
was) observed :— 


“In our opinion, in construing 
the Act, we must adhere closely to 
the language of the Act. If there 
is ambiguity in the terms of a pro- 
vision, recourse must naturally be had 
to well-established principles of con- 
struction but it is not permissible first 
to create an artificial ambiguity and 
then try to resolve the ambiguity by 
resort to some general principle. 


We are concerned with the inter- 
pretation of Section 10. Let us then 
look at the language employed. Sub- 
section (1) directs that an assessee be 
taxed in respect of the profits and 
gains of - business carried on by him 
What is the business of the assessee 
must first be looked at. Does he carry 
on one business or two businesses or 
along with the business carried on by 
him some activity which is not a busi- 
ness? If he is carrying on an activity 
which is not business, we must leave 
out of account the receipts of that 
activity. That. is the first step. 
Secondly we must look at Sec. 10 (2) 
and deduct all the allowances permis- 
sible to him. In allowing a deduc- 
tion which is permissible the ques- 
tion arises: Do we look behind the 
expenditure and see whether it has 
the quality of directly or indirectly 
producing taxable income? The ans- 
wer musi be in the negative for two 
reasons: First, Parliament has not 
directed us to undertake this enquiry. 
There are no words in Section 10 (2) 
to that effect. On the other hand, in- 
dications are to the contrary. In Sec- 
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tion 10 (2) (xv) what Parliament re- 
quires to be ascertained is whether 
the expenditure has been laid out or 
expended wholly and exclusively for 
the purpose of the business. The 
legislature stops short at directing 
that it be ascertained what was the 
purpose of the expenditure. If the 
answer is that it is for the purpose of 
the business, Parliament is not con- 


cerned to find out whether the expen-. 


diture has produced or will produce 
taxable income. Secondly, the reason 
may well be that Parliament assumes 
that most types of expenditure which 
are laid out wholly and exclusively 
for the purpose of business would 
directly or indirectly produce taxable 
income, and it is not worth the ad- 
ministrative effort involved to go fur- 
ther and trace the expenditure to 
some taxable income.” 


9. On behalf of the depart- . 


ment reliance was sought to be placed 
on the decision of this Court in Badri- 
das Daga v. Commissioner of Income- 
tax, 34 ITR 10 = (AIR 1958 SC 783). 
The ratio of that decision does not 
bear on the issue arising for decision. 
in this case. That decision is wholly 
irrelevant for our present purpose. 


10. It was next urged on be- 
half of the department that in view 
of Rule 23 of the Rules framed. it was 
permissible for the Income-tax Officer 
to split up the commission given to 
the managing agents. We see no 
merit in this contention. Rule 23 to 
the extent material for our present 
purpose reads :— 


“23 (1) In the case of Income 
which is partially agricultural income 
as defined in Section 2 and partially 
income chargeable to income-tax under 
the head “business” in determining 
that part which is chargeable to in- 
come-tax the market value of any 
agricultural produce which has been 
raised by the assessee or received by 
him as rent in kind and which has 
been utilised as raw material in such 
business or the sale receipts of which 
are included in the accounts of the 
business shall be deducted and no fur- 
ther deduction shall be made in res- 
pect of any expenditure incurred by 
the assessee as a cultivator or receiver 
of rent in kind.” 


11. Rule 23 lays down the 
method of computing the taxable in- 
come of a business which partly arises 


A-I R. 


from the utilisation of agricultural 
produce as raw material in the busi- 


ness. Tt says that in computing the 
taxable income, agricultural income 
as defined in Section 2 of the Act 


should be deducted from the total in- 
come for arriving at the taxable in- 
come. For determining what the 
agricultural income is the Income-tax 
Officer must determine the market 
value of the agricultural produce used 
as raw material in the business. The 
rule further says that “no further de- 
duction shall be made of any expendi- 
ture incurred by the assessee as a 
cultivator or receiver of rent in kind.” 
(emphasis supplied). 


; 12. - The managing agency com- 
mission given to the assessee is not an 
expenditure incurred by the assessee 
as a cultivator or as a receiver of the 
rent in kind. The last part of sub- 
rule (1) of Rule 23 merely stipulates 
that the expenditure incurred by the 
assessee for his agricultural operation 
or incurred by him as receiver of rent 
in kind is not to be deducted while 
arriving at the taxable income. Sec- 
tion 2 (1) of the Act defines agricul- 
tural income. Tha: section reads:— ° 

“agricultural income” means :— 

(a) any rent or revenue derived 
from land which is used for agricul- 
tural purposes, and is either assessed 
to land-revenue in the taxable terri- 
tories or subject to a local rate as- 
sessed and collected by officers of the 
Government as such: 

(b) any income derived trom such 
land by :— 

(i) agriculture or 

(ii) the performance by a cultiva- 
tor or receiver of rent in kind of any 
process ordinarily employed by a 
cultivator or receiver of rent-in-kind 
to render the produce raised or receiv- 
ed by him fit to be taken to market, or 

Gii) the sale by a cultivator or 
receiver of rent-in-kind of the produce 
raised or received by him, in respect 
of which no process has been perform- 
ed other than a process of the nature 
described in sub-clause (ii). 

(c) any income derived irom any 
building owned and occupied by the 
receiver of the rent or revenue of any 
such land, or occupied by the cultiva- 
tor, or the receiver of rent in kind, 
of any land with respect to which, 
or the produce of which any opera- 
tion mentioned in sub-clauses (ii) and 
(iii) of Clause (b) is carried on: 
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Provided that the building is on 
or in the immediate vicinity of the 
land, and is a building which the re- 
ceiver of the rent or revenue or the 
cultivator or the receiver of the rent- 
in-kind by reason of his connection 
with the land, requires as a dwelling 
house, or as a store-house or other 
out-building.” : 

` 13. If Rule 22 is read atong 
with Section 2 (1) it is clear that refer- 
ence to expenditure incurred by the 
assessee as a cultivator applies ta the 
process ordinarily employed by a 
cultivator in raising the crops and all 
other incidental and supplemertary 
activities upto the stage of sale o: the 
produce. That rule has nothing to do 
with disbursements such as payment 
of managing agency commission. 


14. In the result this appeal . 


fails and the same is dismissed with 


costs. . 
Appeal dismissed. 


AIR 1971 SUPREME COURT 2439 
(V 58 C 529) 
(From Calcutta: ILR (1968) 2 Cal. 536) 
K S HEGDE AND A N. 
GROVER. JJ. 
The Commissioner of Income-tax, 
West Bengal II, Calcutta, (In both the 
Appeals), Appellant v. 
More (In both the Appeals), 
dent. 
Civil Appeals Nos. 
of 1968, D/- 26-8-1971. 


(A) Income Tax Act (1922), 5. 66 
(2) — Question of law — A finding of 
the Appellate Tribunal as to unr2ality 
of the trust put forward by the asses- 
see to claim exemption of trust income 
from inclusion in his total ircome 
based on consideration of documentary 
and other evidence is one of fact and 
not of law. (X-Ref:.S. 4 (3) @)) ILR 
(1968) 2 Cal. 536 Reversed. 
(Para 8) 


The Appellate Tribunal is the 
final fact finding authority. Where the 
Tribunal had come tə the conc_usion 
*that the recitals in the deed of trust 
and conveyance put forward ty the 
assessee as the basis of his claim were 
untruthful, the High Court had no 
jurisdiction to interfere with tha fin- 
ding as to the correctness of the 
recitals which did net depend cn the 
interpretation of those documents, 
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Respon- 


1898 and 1899 





L-T. Commr., W. B. v. D. P. More 


Durga Prasad - 


[Prs.12-14] S. C. 2439 


unless the High Court found the con- . 
clusion of the Tribunal to be perverse 
or was based on irrelevant evidence or 
was not supported by any evidence. 

(Para 8) 

Held on facts that no question of 

law arose from the order of the Tri- 
bunal and therefore the High Court 
was not justified in directing the Tri 
bunal to state a case. The Tribunal 
had come to the correct conclusion 
that the house property was not trust 
property and as such the income there- 
of was liable to be included i» the 
taxable income of the assessee, 

(Para 19) 


(B) Evidence Act (1872), Ss. 101 to 
104 — Recitals in document —— Cor- 
rectness — Onus of proof — Surround- 
ing circumstance can be looked into— 
Discharge of onus. 


In a case of tax evasion the asses- 
see who relies on a recital in a deed 
has to establish the truth of those 
recitals otherwise it will be very eas“ 
to make self-serving statements in 
documents either executed or taken 
by him and rely on those recitals. The 
taxing authorities are entitled to look 
into the surrounding circumstances to 
find out the reality of the recitals in 
those documents. (Para 11) 


The law does not prescribe any 
quantitative test to find out whether 
the onus in a particular case has been 
discharged or not. It all depends on 
the facts and circumstances of each 
case. (Para 12) 

(C) Evidence — Appreciation of. 

Courts and Tribunals have to 
judge the evidence before them by 
applying the test of human probabili- 
ties. Human minds may differ as to 
the reliability of a piece of evidence. 
But in that sphere the decision of the 


final fact finding authority is made 
conclusive by law. (Para 16) 
(D) Civil P.C. (1908), S. 11 — 


Income-tax assessment proceeding — 
Res judicata and estoppel — Applica- 
bility — Inclusion of certain income 
in assessee’s income after rejecting his 
objection in previous year — Returns 
in subsequent years including such 
income — If can be considered — 
(X-Ref: Evidence Act (1872), S. 114). 

It is true that neither the princi- 
ple of res judicata nor the rule of 
estoppel is applicable to assessment 
proceedings. But the fact that the 
assessee included the income of the 


2440 S. C. [Prs. 1-5] I-T. Commr., W. B. v. D. P. More (Hegde J.) : 


premises in his returns for several 
years, that after objecting to the in- 
clusion of that income in his total 
income in the assessment year 1942-43, 
in the absence of any satisfactory ex- 


planation, is undoubtedly a circum- 
stance which the taxing authorities 
were entitled to take into considera- 
tion. (Para 14) 


M/s. R. H. Dhebar, J. Ramamurthy 
and R. N. Sachthey, Advocates, for 
Appellant (In both the Appeals); Mr. 
M. C. Chagla, Sr. Advocate, (Mr. H. K. 
Puri, Advocate, with him), for Respon- 
dent (In both the Appeals). 


The Judgment of the Court was 
delivered by 


HEGDE, J.: These appeals by cer- 
tificate arise from the decision of the 
Calcutta High Court 
References Nos. 78 and 79 of 1964 on 
its file. Those. were References under 
S. 66 (2) of the Indian Income-tax Act, 
1922 (which for the sake of brevity 
will hereinafter be referred to as ‘the 
Act’). The question referred to the 
High Court seeking its opinion is: 


“Whether in the facts and circum- 
stances of the case and on a proper 
interpretation of the Deed of convey- 
ance and the Deed of Settlement the 
Tribunal is right in holding that the 
house property being premises Nos. 46A 
and 46B, Wellesly Street, Calcutta is 
not Trust property?” 


2. The circumstances under 
which that question came to be referr- 
ed may now be set out. 


3. The assessment years with 
which we are concerned in these ap- 
peals are 1958-59 and 1959-60, the 
previous years being the Diwali Samv. 
2013-2014 and 2014-15. In the course 
of the assessment proceedings relating 
to those years, the assessee claimed 
before the Income-tax Officer that the 
income of the property at premises 
Nos. 46A and 46B, Wellesley Street, 
Calcutta should not be taxed in hi 
hands as it was Trust property in his 
hands. The Income-tax Officer reject- 
ed that claim and included that income 
in the total income of the assessee. The 
Appellate Assistant Commissioner and 
the Income-tax Appellate Tribunal 
affirmed the decision of the Income- 
tax Officer. An application under 
S. 66 (1) was rejected by the Tribunal 
on the ground that no question of law 
arose from its order. But the High 
Court on an application by the asses- 


in Income-tax , 


A.L R. 


see under S. 66 (2) directed the Tribu- 
nal to state a case and submit the 
question mentioned earlier to it for 
obtaining its opinion. After hearing 
the parties, it answered the question 
in favour of the assessee. The Com- 
missioner has appealed against the 
order of the High Court. 


4. The premises ïn question 
were purchased by the assessee on 
September 13, 1940 purporting to act 
as the Trustee of the Trust created by 
his wife, Sm. Benarsi Debi, for a consi- 
deration of Rs. 1,85,000/-. The income 
of those premises had been assessed 
as the income of the assessee ever 
since the purchase of those premises. 
We shall presently refer to the earlier 
proceedings. 


5. During the assessment of 
the assessee for the assessment year 
1942-43, the assessee put forward the 
claim that the income of the premises 
in question was not his income and 
therefore that income should not be 
brought to tax in his hands and in sup- 
port of that claim he produced the 
conveyance executed in his favour on 
September 13, 1940 and the Deed of 


Settlement executed by his wife on 
September 10, 1941, nearly about a 
year after the conveyance. At that 


stage, it is seen from the records, the 
Income-tax Officer asked the assessee 
as to the source from which his wife 
got that amount. The assessee, apart 
from saying that it was her stridhana 
property appears to have been unable 
to disclose any source from which his 
wife could have got the amount 
from which the premises were 
purchased. The only further fact 
he appears to have informed the 
Income-tax Officer was that two 
lakhs of rupees were all along 
lying in the hands of his father- 
in-law. It was not the assessee’s case 
that the said amount was either depo- 
sited in any Bank or the same was 
advanced to others. No material was 
placed before the Income-tax Officer 
to show that his wife had any inde- 
pendent source of income. The case. 
of the assessee was that his- wife had 
under an oral Trust created for the 
benefit of herself and her children left 
in his hands two lakhs of rupees. The 
Income-tax Officer rejected the ver- 
sion put forward by the assessee and 
consequently he came to the conclu- 
sion that the consideration for the sale 
was paid by the assessee. In the result 
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he brought to tax the income from the 
premises purchased in the hands of tke 
assessee. In appeal, the Appellate 
Assistant Commissioner affirmed the 
order of the Income-tax Officer. Evi- 
dently before the Tribunal, it was 
urged on behalf of the assessee that 
the assessee had not been given enough 
opportunity to establish his case. The 
Tribunal while dismissing the appeal 
observed that it was open to the asses- 
see to establish his case in subsequent 
assessment proceedings. Thereaftar 
the income of those premises was ke- 
ing continuously assessed in the hands 
of the assessee for several years evi- 


dently without any objection. It 
appears from the records that tre 
assessee took up in appeal to 


the Tribunal one of the orders of 
assessments made against him after 
the Tribunal’s order referred to 
earlier. Therein, he did not contest 
the validity of the inclusion of the 
income of the premises in question in 
his income though he took up other 
grounds. During the assessment years 
1942-43 to 1957-58, the income of 
those premises was assessed in the 
hands of the assessee. Suddenly in 
the assessment proceedings for ihe 
assessment years 1958-59 and 1959-50, 
the assessee revived his old plea. As 
mentioned earlier, the same was 
rejected by the Incoma2-tax Officer, 
Appellate Assistant Commissioner as 
well as by the Tribunal in a somewnat 
summary manner possibly because of 
the past history of the case. 


6. As stated earlier after che 
Tribunal dismissed the appeal of he 
assessee, the assessee moved the Tri- 
bunal under S. 66 (1) for referring to 
the High Court the question set ut 
earlier. The Tribunal refused to ac- 
cede to his prayer. It held that no 
question of law arose from its order. 
Thereafter he moved the High Ccurt 
under S. 66 (2) of the Act and the 
High Court was pleased to call uon 
the Tribunal to state a case and sab- 
mit to it the question mentioned ear- 
Tier. 

7. - Now turning to the dccu- 
ments referred to earlier, the first >ne 
is a conveyance in favour of the as- 
sessee. Therein it is mentioned that 
the assessee was purchasing the pro- 
perty as a trustee of the Trust crested 
by his wife for the benefit of herself 
and her children. The second dccu- 
ment is the Trust Deed executed by 
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the wife of the assessee. It recites that 
the purchase made under the first 
document was a purchase on behalf of 
the Trust created by her. The terms 
of the Trust are set out in the docu- 
ment. It is not necessary for our pre- 
sent purpose to refer to those terms. 
The Income-tax Officer, the Appellate 
Assistant Commissioner as well as the 
Tribunal have referred to these docu- 
ments in the course of the assessment 
proceedings. But they were unable to 
rely on the recitals contained therein. 
Evidently they came to the conclusion 
that those recitals were make-believe 
statements and the alleged Trust does 
not exist. From the tenor of their 
orders, it is clear that they were of 
the opinion that the assessee was try- 
ing to evade tax by putting forward 
the Trust. In coming to that conclu- 
sion, they relied on the following facts 
and circumstances: 

1. The assessee’s wife is not shown 
to have had any source of income 
from which she could have built up a 
huge sum of two lakhs by 1940: 


2.: The assessee when he was call- 
ed upon to explain the source of income 
of his wife- was unable to do so; 

3. The sale deed in favour of the 
assessee was executed even before the 
Trust ‘Deed was executed; and 


4. Even after the assessee’s con- 
tention that the income in question 
was not his income was rejected by 
the Tribunal, while dealing with his 
appeal relating to the assessment year 
1942-43 and even though the Tribunal 
told him that he could take up that 
question again during the subsequent 
assessment years, the assessee allow- 
ed that income to be taxed in his hands 
for several years without any objec- 
tion. 

8. The Tribunal is the final 
fact finding body. It cannot be said 
that its finding as to the unreality of 
the Trust put forward is not based on 
any evidence or the same is otherwise 
vitiated. Prima facie the said finding is 
a finding of fact. The High Court as seen 
earlier, directed the Tribunal to state 
a case and submit te the High Court 
the question set out earlier. From that 
question, it appears that the High 
Court was of the opinion that for ar-|- 
riving at its finding the Tribunal had 
to interpret the two documents referr- 
ed to in that question. This conclu- 
sion of the High Court appears to us 
to be an erroneous one. The Tribunal 
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did not interpret those documents. It 
merely found itself unable to accept 
the correctness of some of the recitals 
in those documents. That does not 
mean that the Tribunal interpreted 
those documents. Whether to accept 
those recitals or not was within 
the province of the Tribunal. Unless 
its conclusion is held to be per- 
verse or is not supported by any 
evidence or is based on irrelevant 
evidence, the High Court had no juris- 
diction to interfere with its findings. 
We shall presently see what the High 
Court has to say about that finding. 


9. The reference under S. 66 
(2) was heard by a Division Bench of 
the Calcutta High Court consisting of 
Mukharji J. (as he then was) and 
Sen J The learned judges concurred 
in the decision though each one of 
them wrote a separate opinion. As seen 
earlier, they answered the question in 
favour of the assessee. The grounds 
on which Sen J. based his conclusions 
are: (1) The apparent statements in the 
documents must be presumed to be 
real until the contrary is established; 
(2) The onus of showing that the 
income in question is taxable in the 
hands of the assessee was on the De- 
partment and the Department has not 
discharged that onus: (3) That as the 
Income-tax Officer failed to examine 
the wife and the father-in-law of the 
assessee, the Department must be held 
to have not discharged its onus and 
(4) The circumstance that the assessee 
had included the income of the, pre- 
mises in question during some years 
in his own income is an immaterial 
circumstance as neither the rule of 
res judicata nor the rule of estoppel 
is applicable to an assessment pro- 
ceeding. 


10. Somewhat similar were 
the conclusions reached by P. B. 
Mukharji, J. The learned judge sum- 
marised the grounds on which he 
came to his conclusions at P. 31 of the 
printed paper book. They are as fol- 
lows :—— 

“1. There is no proof and no 
charge against the assessee that he 
had concealed any income of his own. 


2. There is no evidence whatever 
that the assessee as husband advanced 
this money to his wife and thereby 
concealed his own income. 

3. The assessee has throughout 
kept separate accounts of his own in- 


come and the income of the trust pro- 
perties and has returned: such income 
separately without any concealment 
or any evasion and 


4. The assessee when asked defi- 
nitely produced before the taxing 
authorities both the sale deed as well 
as the trust deed to show that proper- 
ties in question were trust properties.” 


11. Now we shall proceed to 
examine the validity of those grounds 
that appealed to the learned judges. 
It is true that an apparent must be 
considered real until it is shown that 
there are reasons to believe that the 
apparent is not the real. In a case of 
the present kind a party who relies 
on a recital in a deed has to establish 
the truth of those recitals otherwise it 
will be very easy to make self-serving 
statements in documents either exe- 
cuted or taken by a party and rely 
on those recitals. If all that an 
assessee who wants to evade 
tax is to have some recitals 
made in a document either exe- 
cuted by him cr executed in his 
favour then the door will be left 
wide open to evade tax. A little pro- 
bing was sufficient in the present 
case to show that the apparent was 
not the real. The taxing authorities 
were not required to put on blinkers 
while looking at the documents pro- 
duced before them. They were entitl- 
ed to look into the surrounding cir- 
cumstances to find out the reality of 
the recitals made in those documents. 


12. Now ccming to the ques- 
tion of onus, the law does not pres- 
cribe any quantitative test to find out 
whether the onus in a particular case 
has been discharged or not. It all 
depends on the facts and circums- 
tances of each case. In some cases, 
the onus may be heavy whereas in 
others. it may be nominal. There is 
nothing rigid about it. Herein the 
assessee was receiving some income. 
He savs that it is not his income but 
his wife’s.income. His wife is suppos- 
ed to have had two lakhs of rupees 
neither deposited in banks nor ad- 
vanced to others but safely kept 
in father’s safe. Assessee is unable to 
say from what source she built up 
that amount. Two lakhs before the 
year 1940 was undoubtedly a big sum. 
It was said that the said amount was 
just left in the hands of the father- 
in-law of the assessee. The Tribunal 
disbelieved the story, which is prima 





1971 


facie a fantastic story. It is a sbry 
that does not accord with human pro- 
babilities. It is strange that the Eigh 
Court found fault with the Tribrnal 
for not swallowing that story. If that 
story is found to be unbelievable as 
the Tribunal has found, and in our 
opinion rightly, then the position re- 
mains that the consideration for the 
sale proceeded from the assessee and 


therefore it must be assumed tc be 
his money. 
13. It is surprising that the 


High Court has found fault with the 
Income-tax Officer for not examining 
the wife and the father-in-law of the 
assessee for proving the Department’s 
case. All that we can say is that the 
High Court has ignored the facts of 
life. It is unfortunate that the High 
Court has taken a superficial view of 
the onus that lay on the Department 


14. H is true that neither the 
principle of res judicata nor the rule 
of estoppel is applicable to assessment 
proceedings. But the Zact that the as- 
sessee included the income of the pre- 
mises in his returns for several years, 
that after objecting, to the inclusion 
of that income in his total income in 
the assessment year 1942-43, in the 
absence of any satisfactory explana- 
tion, is undoubtedly a circumstance 
which the taxing authorities were en- 
titled to take into consideration. 


15 Now coming to the groands 
that commended themselves to 
Mukhariji, J. (the present Chief Justice 
of the High Court of Calcutta), we are 
unable to find out how the learned 
Judge was able to came to the con- 
clusion that there was no procf or 
charge that the assessee had conzeal- 
ed any income of his. The ordezs of 
the Income-tax Officer. Appellate As- 
sistant Commissioner and the Tri- 
bunal proceeded on the basis tha- the 
assessee was attempting to conceal a 
‘portion of his income by putting for- 
ward the story that the income from 
the premises is the income oi the 
Trust created by his wife. The roof 
of that charge depends on the correct- 
ness of the findings cf those autho- 
rities. 

16. 
proof that the 
conveyance passed 
the learned Judge, 
looked at the case from a wrong 
angle. There is no dispute that the 
consideration for the sale was ir fact 


In stating that there is no 
consideration fo: the 
from the assessee 
in our op nion, 
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paid by the assessee. He says that he 
paid it on behalf of the Trust orally 
created by his wife. Therefore the 
question is whether he has satisfac- 
torily proved that case. If he has 
failed to prove that case, as we 
think it to be so and in the absence of 
any other alternative case pleaded by 
him, it follows as a matter of course 
that the consideration for the sale 
passed from him. Science has not 
yet invented any instrument to test 
the reliability of the evidence placed 
before a Court or Tribunal. There- 
fore the Courts and. Tribunals have to 
judge the evidence before them by 
applying the test of human probabi- 
lities. Human minds may differ as to 
the reliability of a piece of evidence. 
But in that sphere the decision of the 
final fact finding authority is made 
conclusive by law. 


17. The fact that the assessee 
kept a separate account in respect of 
the income and expenditure relating 
to the premises in question is of little 
evidentiary value if one takes into 
consideration the past history of the 
case. At any rate what value should 
be attached to that circumstance is 
for the final fact finding body. 


18. The circumstance that the 
assessee had at the very outset pro- 
duced the sale deed and the trust 
deed before the Income-tax Officer is 
of no significance. Those documents 
formed the sheet anchor of the as- 
sessee’s case. There was‘ no parti: 
cular virtue in the assessee’s produc- 
ing those documents before the In- 
come-tax Officer. 


19. In our opinion no question 
of law arose from the order of the 
Tribunal and therefore the High 


Court was not justified in directing 
the Tribunal to state a case and we 
are further of opinion that the answer 
given by the High Court to the ques- 
tion referred to it is unsustainable. 
We accordingly discharge that answer 
and answer that question in the affir- 
mative and in favour of the Depart- 
ment. The assessee shall pay the 
costs of the Department both in this 
Court as well as in the High Court 
— hearing fee one set. 


Appeals allowed 
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AIR 1971 SUPREME COURT 2444 
(V 58 C 530) 


(From Allahabad: (1970) 75 ITR 350) 


K. S. HEGDE AND A. N. 
GROVER, JJ. 


The Commissioner of Income Tax 
U. P., Lucknow, Appellant v. M/s. 
Gurbux Rai Harbux Rai, Respondent. 


Civil Appeals Nos. 1225-1226 of 
1967, D/- 24-8-1971. À 


(A) Excess Profits Tax Act (1940), 
Section 10A — Applicability — Be- 
fore applying the provisions of Sec- 
tion 10A tbe Tax Officer is bound to 
initiate proceedings under Section 15 
— Where, therefore, the orders to 
issue notices wnder Sec. 15 and Sec- 
tion 10A were made at the same time 
but the notice under Section 15 was 
ordered to be issued first, the Tax 
Officer was competent to apply the 
provisions of Section 10A and make 
necessary adjustments in pursuance 
thereto in the revised assessment 
under Section 15. (1970) 75 ITR 350 


(All), Reversed. (Para 6) 
It would be a mere hyper 
technicality to say that simply be- 


cause the notices under Section 15 
and Section 10A were issued on the 
same date the requirements of the 
law were not satisfied. (Para 6) 


(B) Excess Profits Tax Act (1940), 
Section 15 — Profits escaping assess- 
ment — The decision of the Appel- 
late Assistant Commissioner in the 
proceedings relating to the assess- 
ment of Income-tax of the assessee 
that there had been only a partial 
partition in respect of the moveable 
property of one of the two partners 
of the assessee, is a relevant informa- 
tion for initiating proceedings under 
Section 15 and once the Tax Officer 
has initiated such proceedings, he is 
competent to examine for the purpose 
of Section 10A whether partial parti- 
tion had been effected for avoidance 
or reduction of liability to excess 
profits tax — (X-Ref.:— Sec. 10A). 
(1970) 75 ITR 350 (All), Reversed. 
(1968) 70 ITR 74 (SC) and (1969) 72 
ITR 376 (SC), Relied on. (Para 7) 


Cases Referred: Chronological Paras 


(1969) 72 ITR 376 (SC), Asst. 
Controller of Estate Duty 
Hyderabad v. Nawab Sir Mir 
Osman Ali Khan Bahadur q 
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(1968) 70 ITR 74 (SC), R. B. 
Bansilal Abir Chand Firm v. 
Commr. of Income-tax M. P. q 

. S. T. Desai, Sr. Advocate, 

R. N. Sachthey and B. D. 

Sharma, Advocates, with him) for 

Appellant (In both the Appeals): Mr. 

M. C. Chagla, Sr. Advocate (Mr. A. 

N. Goyal Advocate, with him), for 

Respondent (In both the Appeals). 

The Judgment of the Court was 
delivered by 


GROVER, J.:— In these appeals 
this Court by an order dated January 
21, 1971 directed the Income-tax Ap- 
pellate Tribunal to submit a supple- 
mentary statement cf the case on the 
question whether the proceedings 
under S. 10-A were started in the 
course of assessment or reassess- 
ment proceedings commenced under 
Section 15 of- the Excess Profits 
Fe Act 1940, hereinafter called the 
Aad ct”. 


2. The facts set out in tħe 
supplementary statement of the case 
may be recapitulated. M/s Gurbux 
Rai Harbux Rai hereinafter referred 
to as the “assessee” is a registered 
firm carrying on business in piece 
goods. During the chargeable account- 
ing period July 4, 1943 to June 21, 


1944 and June 22, 1944 to July 
10, 1945 Gurbux Rai and Har- 
bux Rai (each representing his 


joint family) were the two partners 
of the assessee with equal shares. In 
the proceedings for assessment of tax 
under the Act for the above two 
chargeable accounting periods the as- 
sessee informed the Tax Officer that 
the joint family of Gurbux Rai had 
been partitioned and there had been a 
reconstitution of the business of 
partnership with effect from July 4, 
1943. According to the assessee the 
constitution of the firm after the 
partition was that in the firm at 
Kanpur the former two partners were ` 
interested, their share being equal 
but in the business of the firm at 
Farrukhabad there were three part- 
ners, namely, Harbux Rai with a 
share of 8 annas, Mst. Chameli Devi 
with a share of 4 annas and Gopal 
Das with a share of 4 annas. In as- 
sessing tax under the Indian Income- 
tax Act, 1922 for the assessment year 
1944-45 corresponding to the account- 
ing year from October 19, 1942 to 
October 7, 1943 the Income-tax Officer 
held that the partition set up by 
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Gurbux Rai could not be accepted as 
the same had been made to avcid 
proper incidence of taxation. He, 
therefore, assessed the income as 
that of the assessee and not as the 
income of a separate firm. The Ex- 
cess profits tax being consequential 
upon the Income-tax assessment, the 
Excess Profits - Tax Cfficer assessed 
the entire income of the two bwi- 
nesses at Kanpur and Farrukhabad in 
the hands of the assessee. Against 
the order passed by the Income-iax 
Officer in the Income-tax assessment 
the assessee appealed to the Assistant 
Commissioner. On Occober 10, 1947, 
that Officer held that only partial 
partition had been 
joint family of Gurbux Rai. 
what he held :—- 
Sound ous aeda that partial partition 
in respect of moveable property of 
Gurbux Rai was effected on a date 
somewhere near Asadh Samwat 2(00, 
from which date Farrikhabad busi- 
ness was conducted by a separate 
firm consisting of Harsux Rai, Mst. 
Chameli and Gopaldas.” 
The Income-tax assessments were 
consequently modified for the two as- 
sessment years 1944-45 and 1945-46. 
The Excess Profits Tax Officer also 
started proceedings uncer Sec. 1)-A 
of the Act by serving a notice deted 


This is 


February 3, 1951 on the  assessee. 
The notice required the assessee to 
show cause why proper adjustment 


should not be made on the footing 
that the main purpose of the partial 
partition of the family of Gurbux Rai 
was the avoidance of the Excess pro- 
fits tax liability. By an order deted 
February 21, 1951 passed under £ec- 
tion 15 of the Act the Excess Profits 
tax Officer modified the original as- 
sessment for both the chargeable 
accounting periods. In the rev-sed 
assessment he included the income of 
the branch shop at Farrukhabad in 
the total income of the assessee for 
the purpose of assessment of Excess 
Profits tax. 


3. The assessee went up in 
appeal against the orders of the Ex- 
cess Profits Tax Officer to the Ap- 
pellate Assistant Commissioner. These 
appeals were dismissed. The . Ap- 
pellate Tribunal confirmed the ozder 
of the departmental authorities. 
Thereafter the Tribunal referred the 
following two questions of law to the 
Allahabad High Court under Sec- 
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‘the 


effected in he- 


‘order dated January 21, 


~ assessee 
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tion 21 of the Act read with Sec- 
on 66 (1) of the Income-tax Act, 
22. 


(1) “Whether on the facts and in 

circumstances of this case there 
was any definite information within 
the meaning of Section 15 by virtue 
of which the Excess Profits Tax Off- 
cer was competent to reopen the ex- 
cess profits tax assessments? 


(2) Whether in the circumstances 
of this case, the Excess Profits Tax 
Officer was competent to apply the 
provisions of Section 10-A and make 
necessary adjustments in pursuance 
thereto in the revised assessment 
under Section 15?” 

The High Court answered both the 
questions in the negative. 


our previous 
1971 ‘the 
Tribunal has submitted the necessary 
material to enable us to give our 
decision. It has stated that the notices 
under S. 15 of the Act were issued 
for both the chargeable account- 
ing periods and they were served on 
the assessee on February 3, 1951. 
According to these notices the asses- 
see was called upon to show cause 
why provisions of Section 10-A of 
the Act should not be invoked. The 
submitted a written reply 
objecting to the applicability of Sec- 
tion 10-A. The Excess Profits Tax 
Officer obtained approval of the In- 
specting Assistant Commissioner and 
passed an order under Section 10-A 
on February 21, 1951. According to 
the Tribunal the proceedings under 
Section 15 were pending for both the 
chargeable accounting periods when 
the proceedings under Section 10-A of 
the Act were started by the Excess 
Profits Tax Officer. It has been add- 
ed that the notices under Section 15 
and under Section 10 were issued on 
the same date, namely, February 3, 
1951 but from the order sheet it - was 
clear that notice under Section 15 
was issued first and the notice under 
Section 10-A was issued thereafter. 


4. Pursuant to 


5. It is abundantly clear from 
the annexures to the supplementary 
statement of the case that on Febru- 
ary 3, 1951 the assessee’s counsel and 
K. S. Kalra and Gurbux Rai were 
present before the Excess Profits Tax 
Officer. Receipt of a notice alleged 
to have been issued undar Sec. 10-A 
of the Act previously was denied by 
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tbem.: The Tax Officer proceeded to 
record the following order: 


‘Issue notice u/s 15 requiring 
the return to be filed within 60 days 
of the date of service. 

Sd/-E. P. T. O. 

Also issue notice u/s 10-A as per 
draft. 

Sda/-E. P. T. O.” 


The order sħeet further shows that 
on February 15, 1951 reply to the no- 
tice was received along with the re- 
turn and it was directed that the 
same be placed on the record. It is 
common ground that no objection 
was taken in this reply that the no- 
tice under Section 15 had not been 
issued before the notice under Sec- 
tion 10-A was issued. 


6. Section 15 of the Act pro- 
vides that if in consequence of definite 
information which has come into his 
possession, the Excess Profits Tax 
Officer discovers that profits of any 
chargeable accounting period have 
escaped assessment, etc., he may at 
any time serve a notice containing 
all or any of the requirements which 
may be included in a notice under 
Section 13 and may proceed to assess 
or reassess the amount of such pro- 
fits liable to excess profits tax. The 
power so conferred can be exercised 
in the course of the original assess- 
ment or reassessment. It is thus essen- 
tial according to the law laid down by 
this Court, that before any action can 
be taken or an order „made under 
Section 10-A there should be a pro- 
ceeding which should be pending for 
assessment or reassessment of excess 
profits tax. In other words’ in the 
present case before the provisions of 
Section 10-A. could be applied, the 
Tax Officer was bound to initiate 
proceedings under Section 15. Accord- 
ing to what the Tribunal has said in 
the supplementary statement of the 
case the proceedings under Sec. 15 
had been commenced before action 
was taken under Section 10-A. We 
have already referred to the orders 
which were made on February 3, 
1951. It is true that the orders to 
issue notices under S 15 and Sec- 
tion 10-A were made at the same time 
but the notice under Section 15 was 
ordered to be issued first. Thus the 
Tax Officer had initiated proceedings 
under Section 15 before the notice 
was issued under Section 10-A and it 
would be a mere hypertechnicality to 
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say that simply because the notice 
under Section 15 and the notice under 
Section 10-A were issued on the same 
date the requirements of the law were 
not satisfied. The finding of the Tri- 
bunal also is to the effect, as noticed 
before, that proceedings under Sec. 15 
were pending when the proceedings 
under Section 10-A were taken. The 
second question, therefore, had to be 
answered against the assessee and in 
favour of the Revenue. 


7. On the first question the 
submission of Mr M. C. Chagla for 
the assessee is that there was no defi- 
nite information which had come into 
possession of the Tax Officer from 
which it could be said that he had 
discovered that profits of the relevant 
chargeable accounting period had es- 
caped assessment. We are unable to 
agree. The Appellate Assistant Com- 
missioner had made an order on Oct- 
ober 10. 1947 in the proceedings relat- 
ing to the assessment of income tax of 
the assessee that there had been only 
a partial partition in respect of the 
moveable property (business) of Gur- 
buxrai. That was certainly an infor- 
mation which came into the posses- 
sion of the Excess Profits Tax Officer 
not because of any change of opinion 
by himself but because of the decision 
of the Appellate Assistant Commis- 
sioner in the income-tax proceedings 
This court has consistently held that 
the Income-tax Officer would have 
jurisdiction to initiate proceedings 
under S. 34 (1) (b) of the Income-tax 
Act. 1922, which is in pari materia 
with S. 15 of the Act if he acted on 
information received from the decision 
of the superior authorities or the 
court even in the assessment proceed- 
ings. (See R. B Bansilal Abirchand 
Firm v. Commissioner of Income-tax, 
M. P. (1968) 70 ITR 74 (SC) and Asst. 
Controller of Estate Duty, Hyderabad 
v. Nawab Sir Mir Osman Ali Khaz 
Bahadur, (1969) 72 ITR 376 (SC)). It 
has next been urged that the alleged 
object of having a partial partition, 
namely, of reducing the liability to 
excess profits tax had never been exa- 
mined by the Appellate Assistant Com- 
missioner in the income-tax proceed- 
ings and therefore it could not be said 
that there had been escapement of 
income as a result of information deri- 
ved from hisorder. The Appellate As- 
sistan’ Commissioner apparently did not 
go into that question because the pro- 
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ceedings before him related to assess- 
ment of income-tax. Section 10A of 
the Act is a special provision wnich 
deals with the transactions designed 


to avoid or reduce liability to excess 
profits tax. The information which 
came into possession of the Excess 


Profits Tax Officer of partial parti- 
tion having been effected was relevant 
for the purpose of S. 15 and once he 
had initiated proceedings under that 
section he was perfectly competent 
and had jurisdiction to examine for 
the purpose of S. 10A whether pertial 
partition had been effected for avoid- 
ance or reduction of liability to excess 
profits tax. The first question, there- 
fore, should have been answered 
against the assessee and in favour of 
the Revenue. 

8. The appeals succeed and are 
allowed with costs. The answers to 
both the questions are returned in 
favour of the Revenue. One hearing 
fee. 

Appeals allcwed. 
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(V 58 C 531) 


(From: Calcutta)* 


K S. HEGDE AND A N. 
GROVER, JJ. 


Calcutta Electric Supply Corbora- 
cion (In both the Appeals), Appellant 
v. The Commissioner of Wealth Tax, 
West Bengal (In both the Appeals), 
Respondent. 

Civil Appeals Nos. 1656 and 1657 
of 1968, D/- 12-8-1971. l 

Wealth Tax Act (1957), S. 7 1:2) — 
Determination of value of assets — 
Where the balance sheet of the asses- 
see-company, which carried on busi- 
ness of supplying electric erergy, 
showed service connections as the as- 
sets of the company and there was no 
. other evidence to show that those 
were the assets of the consumers on 
relevant valuation date, the Wealth- 
tax Officer was justified in hciding 
them as assessee-company’s assets and 
in refusing to grant deduction for them 
though he accepted the value of assets 
as shown in the balance sheet. Mode 
of determining value of assets indicat- 
ed. (Paras 7, 8) 


*(Income Tax Ref. Nos. 250 and 225 of 
1963, D/- 22-8-1967 — Cal.) 
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The fact that, in view of S. 7-A of 
the Electricity Act, if and when the 
undertaking is sold, the assessee com- 
pany will not get any price for the ser- 
vice connections, cannot be taken into 
consideration in such a case. S. 7 of the 
Wealth-tax Act does not take note of 
hypothetical possibilities in the mat- 
ter of valuation of the assets. It mere- 
ly concerns itself as to what is true 
market value of the assets on the 
valuation date. In the instant case the 
market value of service connections 
was shown in the assessee company’s 
balance sheet itself. (Para 9) 
Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 509 (V 54)= 

63 ITR 478, Commr. of Wealth- 
tax v. Ramaraju Surgica] Cot- 
ton Mills Ltd. J 

Mr. M. C. Chagla, Sr. Advocate, 
(Mr. D. N. Mukherjee, Advocate, with 
him). for Appellant, (in both the Ap 
peals); Mr. B. Sen, Sr. Advocate, (M/s 
A. N. Kirpal, R. N. Sachthey and B. D 


Sharma, Advocates, with him), tor 
Respondent, (In both the Appeals) 
The following Judgment of the 


Court was delivered by 


HEGDE, J.: These appeals arise 
from the decision of the High Court 
of Calcutta in a reference under S. 27 
(1) of the Wealth Tax Act, 1957 (to be 
hereinafter referred to as the Act). In 
that decision, the High Court was 
requested to give its opinion on two 
questions of law referred to it by the 
Income-tax Appellate Tribunal. ‘B’ 
Bench, Calcutta, Following the deci- 
sion of this Court in Commr. of Wealth- 
tax v. Ramaraju Surgical Cotton Mills 
Ltd. 63 ITR 478 = (AIR 1967 SC 509), 
the High Court answered the second 
question against the Revenue. That 
decision has become finel. At present 
we are only concerned with the first 
question of law referred to the High 
Court for its opinion. That question 
reads: š 

“Whether on the facts and in the 
circumstances of the case, the sum of 
lb. 8,54,948 was deductible in deter- 
mining the net value of the assets of 
the assessee’s business under section 7 
(2) (a) of the Wealth-~tax Act?” 

2. The assessee is a Sterling 
Company incorporated in U. K. It 
carries on business of supplying elec- 
tric energy in the city of Calcutta 
During the year 1959-60, the corres- 
ponding valuation date being March 
31, 1959, the assessee showed in its ba- 
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Tance-sheet a deduction of Ib. 8,54,948 

from the value of its total assets on 

the ground that the sum in question 
(Contd. on Col. 2) 
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represents the contribution made by 
the consumers for putting up service 
connections. The relevant portion of 
the balance-sheet reads thus: 


THE CALCUTTA ELECTRIC SUPPLY CORPORATION LIMITED par 
ACCOUNT OF CAPITAL EXPENDITURE AYD OF DEPRECIATION 
For the year ended 81st March, 1958. 





Extend- Added Costof Total at 
ed to during items 81st 
March, year scrapped March 
81, 1957 during 1958 


year 


Connec- 87,25,205 8,983,707 
tions. 
Less : 


50,242 95,868,670 29,54,497 1,99,239 


Total at -Added Depre- Total at Net Ex- 
8lst from the ciation 3lst  penditure 
March revenue written March at Cost 
1957 of the off an 1958 less 

year assets Deprecia- 
scrapped tion at 
Bist, 
March 
1958 


Consumer’s Contributions for Maing Sas ae Connections since 10th September, 1948. 





3. The Wealth-tax Officer pro- 
ceeded to assess the net wealth of the 
assessee under section 7 (2) of the Act. 
But he refused to grant the deduction 
claimed though he accepted the valua- 
tion of the assets as shown in the ba- 
lance-sheet. Thereafter the assessee 
went up in appeal to the Appellate 
Assistant Commissioner of Wealth-tax. 
The Appellate Assistant Commissioner 
allowed the appeal holding that as the 
Wealth Tax Officer has proceeded to 
assess the assessee under S. 7 (2), he 
must accept the balance-sheet as a 
whole. Hence it was impermissible 
for him not to allow the deduction 
shown in the balance sheet. He ac- 
cordingly deleted the amount added 
back by the Wealth Tax Officer. As 
against that order, the Department 
went up in appeal to the Income-tax Ap- 
pellate Tribunal. The Tribunal held that 
although the entire undertaking of the 
company including portions of Mains 
and Service Connections put up at the 
expense of consumers was the pro- 
perty of the company, it would not be 
correct to include the value of such 
portions in the net wealth of the com- 
pany computed under S. 7 (2). The 
Tribunal further held that the market- 
ability of the Electric Undertaking had 
certain special features which had to 
be taken into consideration in assess- 
ing its valuation. One such special 
feature the Tribunal noted was that the 
company could not sell the undertak- 
ing except in accordance with the pro- 
visions of S. 5 of the Indian Electricity 
Act, 1910, and the market value of the 
undertaking in the event of sale had 


to be determined in accordance with 
the provisions in S. 7A of the Act. 
While computing the value of the 
undertaking under S. 7A of that Act, 
the value of service lines and other 
capital works or any part thereof 
which has been constructed at the ex- 
pense of the consumers has to be 
ignored. In the result the Tribunal 
agreed with the conclusions reached 
by the Appellate Assistant Commis- 
sioner. 


4, As mentioned earlier at the 
instance of the Department, the Tribu- 
nal submitted two questions of law. 
We have already set out the question 
with which we are concerned in these 
appeals. 


5. The High Court answered the 
question referred to it for its opinion 
against the assessee. 

6. Section 7 of the Act deals 
with the mode of determination of the 
value of the assets. It reads thus: 

“7. Value of assets how to be 
determined. 


(1) Subject to any rules made in 
this behalf, the value of any asset, 
other than cash, for the purposes of 
this Act, shall be estimated to be the 
price which in the opinion of the 
Wealth-tax Officer it would fetch if 
sold in the open market on the valua- 
tion date. 

(2) Notwithstandirg anything con- 
tained in sub-section (1), 

(a) where the assessee is carrying 
on a business for which accounts are 
maintained by him regularly, the 
Wealth-tax Officer may, instead of 
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determining separately the value of 
each asset held by the assessee in such 
business, determine the net value of 
the assets of the business as a wnole 
having regard to the balance-sheet of 
such business as on the valuation date 
and making such adjustments therein 
as may be prescribed; 


(b) where the assessee carrying 
on the business, is a company not ~esi~ 
dent in India and a computation in 
accordance with clause (a) cannot be 
made by reason of the absence of any 
separate balance-sheet drawn up for 
the affairs of such business in India, 
the Wealth-tax Officer may take the 
net value of the assets of the bus:ness 
in India to be that proportion of the 
net value of the assets of the bus-ness 
as a whole wherever carried or dəter- 
mined as aforesaid as the income aris- 
ing from the business in India during 
the year ending with the valuation 
date bears to the aggregate income 
from the business wherever arising 
during that year.” 


7. As seen earlier, the Wealth- 
tax Officer had determined the ~walue 
of the assets under S. 7 (2). There is 
no dispute that the assessee is main- 
taining regular accounts for the busi- 
ness it is carrying on. Therefcre it 
was open to the Wealth-tax Officer, 
instead of determining separately the 
value of each asset held by the as- 
sessee as a part of its business, to de- 
termine the net value of the assets of 
` the business as a whole as on the 

valuation date having regard to the 
balance-sheet of such business. This 
section nowhere says that the Wealth- 
tax Officer while proceeding under 
S. 7 (2) is bound to accept every 2ntry 
in the balance-sheet. What the sec- 
tion permits the Wealth-tax Officer is 
that instead of separately valuing each 
asset forming part of the business, he 
may determine the net value of the 
business as a whole having regard to 
the balance-sheet of such business as 
on the valuation date. In other words 
S. 7 (2) authorises the Wealth-tax Offi- 
cer to accept the valuation of tke as- 
sets of a business as shown in the 
balance sheet of the company. He is 
not bound to accept any deduction 
shown in the balance sheet if he comes 
to the conclusion that the said deduc- 
tion was impermissible. Section 7 (2) 
|does not say that the Wealth-tax Offi- 
cer should accept the balance-sheet as 
a whole or reject it as a whole. He is 
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merely authorised to accept the value 
of the assets of the business as shown 
in the balance-sheet. In the present 
case, the Wealth-tax Officer has ac- 
cepted the value of the assets of the 
business as shown in the balance-sheet. 
But he has not accepted the fact that 
the service lines are not owned by the 
assessee. 


8. We shall now proceed to 
consider whether the service lines 
which were constructed at the ex- 
pense of consumers are the assets of 
the company. In the  bþalance-sheet 
they are shown as the assets of the 
company. There was no material 
before the authorities uncer the Act to 
hold that they were not the assets of 
the company. ‘The fact that those 
assets were acquired by the company 
by utilizing the contributions made by 
the consumers is a wholly irrelevant 
circumstance. The only thing relevant 
for the purpose of the Act is that the 
assessee should be the owner of the 
assets in question on the relevant 
valuation date. The Act does not 
concern itself with the mode in which 
those assets were acquired. It is im- 
material for the purpose of the Act 
whether the assessee’ acquired those 
assets from his own money or with the 
assistance of others. The balance- 
sheet shows those service connections 
as the assets of the assessee. It was 
not said that they were the assets of 
the consumers on the relevant valua- 
tion date. The admission in the ba- 
lance-sheet (profit and loss accounts) 
is not rebutted by any other evidence. 
Hence the Wealth-tax Officer was 
justified in holding that they were 
assessee’s assets. The Tribunal 
impressed by the fact that if and when 
the undertaking is sold, the assessee will 
not get any price for the service con- 
nections in view of S. 7A (2) of the 
Indian Electricity Act, 1910. See. 7A 
provides for the determination of 
the purchase price on reyccation of 
licence urider S. 4. Whenever a licence 
of a licencee under the Indian Elec- 
tricity Act is revoked under S. 4, it is 
open to the State Government to ac- 
quire the undertaking itself or to 
direct the licensee to sell the undertak- 
ing to one or the other of the autho- 
rities or person designated therein. 
When a sale in pursuance of such a 
direction is effected, valuation of the 
undertaking is made in accordance 
with Section 7A. Section 7A reads: 


was! . 
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“7 A. (1) Where an undertaking 
ot a licensee, not being a local autho- 
rity, is sold under sub-section (1) of 
section 5, the purchase price of the 
undertaking shall be the market value 
of the undertaking at the time of pur- 
. chase or where the undertaking has 
been delivered before the purchase 
under sub-s. (3) of that section, at the 
time of the delivery of the undertak- 
ing and if there is any difference or 
dispute regarding such purchase price, 
the same shall be determined by arbi- 
tration. 


(2) The market value of an under- 
taking for the purpose of sub-section 
(1) shall be deemed to be the value 
of all lands, buildings, works, mate- 
rials and. plant of the licensee suitable 
to, and used by him, for the purpose 
of the undertaking, other’ than (i) a 
generating station declared by the 
licensee not to form part of the under- 
taking for the purpose of purchase and 
(ii) service-lines or other capital works 
or any part thereof which have been 
constructed at the expense of consu- 
mers, due regard being had to the 
neture and condition for the time 
being of such lands, buildings, works, 
materials and plant and the state of 
repair thereof and to the circumstance 
that they are in such position as to be 
ready for immediate working and to 
the suitability of the same for the pur- 
pose of the undertaking, but without 
any addition in respect of compulsory 
purchase or of goodwill or of any 
profits which may be or might have 
been made from the undertaking or of 
any similar .consideration. 

(3) Where an undertaking of a 
licensee, being a local authority, is 
© sold under sub-section (1) of Section 5, 
the purchase price of the undertaking 
shall be such as the State Government, 
having regard ‘to the market value of 
the undertaking at the date of deli- 
very of the undertaking, may deter- 
mine, 

(4) Where an undertaking of a 
- licensee is purchased under section 6, 
the purchase price shall be the value 
thereof as determined in accordance 
with the provisions of sub-sections (1) 
and (2): 

Provided that there shall be add- 
ed to such value such percentage, if 
any. not exceeding twenty per centum 
of that value as may be specified in 
the license on account of compulsory 
purchase.” 


9. It is true that in view of 
S. 7A (2) of the Electricity Act, in 
computing the market value of the 
undertaking sold under sub-s. (1) of 
S. 5 of that Act, the value of service 
lines which had been constructed at 
the expense of the consumers will not 


be taken into consideration. The rea-. 


son for this provision is obvious. It 
will be the duty of the new licensee to 
not only maintain and repair those 
lines but also to replace them when 
they become unserviceable. But S. 7A 
of the Electricity Act only deals 
with sales under S. 5 (1) of the Act. But 
if asale is effected under S. 8, the 
licensee shall have the option to dis- 
pose of all land, building, 
material and plants belonging . to 
the undertaking in such manner 
as he may think fit. In such 
sales, it is open to him to value 
the service connections put up at the 
expense of the consumers and add the 
same in computing the sale price. It 
is clear from Ss. 5 to 8 of the Elect- 
ticity Act that the licensee is the 
owner of the service connections put 
up at the expense of the consumers. If 
that is not so, there was no purpose 
in mentioning in Section 7A that 
while determining the market value 
of the undertaking, the value of the 
service connections shall not be taken 
into consideration. Further S. 8 would 
not have permitted the licensee to 
pocket the value of those service con- 
nections. The fact that the value of 
one or more of the assets of an under- 
taking will not be taken into consi- 
deration in computing the value of an 
undertaking when sold under compul- 
sion of law because cf some statutory 
provision does not by itself show that 
it is not a valuable asset. Sec- 
tion 7 of the Act does not take 
note of hypothetical possibilities in 
the matter of valuation of the 
assets. It merely concerns itself as 
to what is the true market value 
of the assets in cuestion on the 
valuation date. So far as the market 
value of the asset with which we are 
concerned in this case there is no dif- 
ficulty. We have the assessee’s own 
admission in its balance sheet. 

10. In the result these appeals 
fail and they are dismissed with costs 
— hearing fee one set. 

Appeals dismissed. 
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K. S. HEGDE AND A. N. 
GROVER, JJ. . 


Sheo Nath Singh, Appellani v. 
The Appellate Assistant Commissioner 
of Income Tax (Central) Calcutta and 
others, Respondents. 

Civil Appeal No. 
1967, D/- 12-8-1971. 


(A) Constitution of India, Art. 226 
— Procedure — Prelimimary issue — 
In petition under Art. 226 the correct 
course for High Court after sustaining 
the preliminary objection of respon- 
dent is not to proceed to decide the 
question on merits but to dismiss the 
Writ Petition. However in appeal 
under Art. 136 by the same petitioner 
when the High Court has given deci- 
sion on merits which would be birding 
on authorities concerned, Supreme 
Court cannot decline to go into cues- 
tion of merits — (X-Ref: Art. 136). 
(Paza 5) 
(B) Income-tax Act (1922), S. 34 
(1A) — Reasons for belief — In erder 
to start proceedings for reassessment 
there must be some material or fect in 
the reasons therefor on which any 
belief can be founded of the nature 
contemplated- under S. 34 (1A) — AIR 
1967 Cal 382 (FB), Reversed — AIR 
1971 SC 730, Followed. (Para 11) 


The words “reason to believe” 
suggest that the belief must be that 
of an honest and raasonable p2rson 
based upon reasonable grounds and 
that the Income Tax Officer may act 
on direct or circumstantial evidence 
but not on mere suspicion, gossip or 
rumour. He will be acting without 
jurisdiction if the reason for his be- 
lief that the conditions are satisfied 
does not exist or is not materiel or 
relevant to the belief required by the 
section. The Court can always exa- 
mine this aspect though the deelara- 
tion or sufficiency of the reasons for 
the belief cannot be investigated by 
the Court. (Para 10) 
Cases Referred: Chronological Paras 
(1971) AIR 1971 SC 730 (V 58)= 

79 ITR 603, Chhugamal Raj- 
pal v. S. P. Chaliha 


Mr. M. C. Chagla, Sr. Advocate, 
(M/s. M. L. Aggarwal, N. K. Agarwal 


10/10/E196/71/SSG 


1477 (NT) of 


Sheo Nath v. Appellate Asst. Commr. (Grover J.) [Prs. 1-3] S. C. 2451 


and M. N. Pombra, Advocates with 
him), for Appellant; Mr. S. T. Desai, 
Sr. Advocate, (M/s. A. N. Kirpal, R. 
N. Sachthey and B. D. Sharma, Advo- 
cates with him), for Respondents. 

_ . The Judgment of the Court was 
delivered by .: 

GROVER, J.: This is an appeal by 
certificate from the judgment of the 
Calcutta High Court. 

2. The assessee who is the ap- 
pellant was at all material times a 
share-holder of a number of compa- 
nies engaged in the business of manag- 
ing Hotels. He had also been a Direc- 
tor and Managing Director of various 
companies. Gradually he came to own 
a large block of shares of Spence’s 


Hotel Limited and also became its 
Managing Director. He was Incharge 
of the Management thereof at the 


material time. He further purchased 
interest in Associated Hotels of India 
Limited and Hotels (1938) in associa- 
tion with M. S. Oberoi. In 1944, M. S. 
Oberoi purchased from the assessee 
his share holding in the Associated 
Hotels of India Limited for an amount 
of Rs. 20,657,05/13/0. Similarly in or 
about 1949, the holding in Hotels 
(1938) Limited was purchased by the 
said M. S. Oberoi. It was maintained 
by the assessee that he had filed 
returns of his income in respect of the 
relevant assessment years and that 
during the assessment for the year 
1945-46, the assessee had disclosed to 
the Income-tax Officer, District TI (2) 
Calcutta that he had received the afore- 
said amount for the sale of the shares 
of the Associated Hotels. That amount 
was held to be a capital receipt on 
which no income-tax was payable. 
During the subsequent years, the as- 
sessee continued to show in his returns 
the interest received on the amount 
of Rs. 20,657,05/13/0. 

3. It appears that the case of 
M. S. Oberoi was referred to the Inves- 
tigation Commission set up under the 
Taxation On Income (Investigation 
Commission) Act, 1947. The assessee was 
also served a notice by the Commis- 
sion on or about 18th Aupust, 1951 
under section 5 (4) of the aforesaid 
Act in respect of the assessment years 
1940-41. The assessee filed a Writ 
Petition in March, 1953 in the Punjab 
High Court (Circuit Bench) Delhi to 
quash the proceedings before the said 
Commission. According to the asses- 
see, the Solicitor General, who ap- 
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peared in the High Court after a rule 
kad been issued, gave an undertaking 
that all proceedings against the asses- 
see would be dropped. Upon such 
undertaking being given, the rule was 
discharged. The Income-tax Officer, 
District IT (2) Calcutta issued seven 
notices dated dth November, 1954 to 
the assessee under S. 34 (1-A) of the 
Income Tax Act, 1922 in respect of 
assessment years 1940-41 to . 1946-47 
alleging therein that the income of the 
appellant had partly escaped’ assess- 
ment. In spite of the objection of the 
assessee-that in the absence of any 
material on record, the Income Tax 
Officer had no jurisdiction to issue any 
notice under section 34 (1-A), the said 
Officer proceeded to make assessment 
in respect of the assessment years 
1942-43, 1943-44, 1944-45 and 1945-46. 
The assessee filed an appeal to the 
Appellate Assistant Commissioner of 
Income Tax who remanded the case to 
the Income: Tax Officer to submit a 
report on various matters. One of such 
matters was that the Income Tax Offi- 
cer should state as to what fresh mate- 
rial was before him to satisfy him that 
the.sum of Rs. 20,000,00/- which was 
previously treated as capital should be 
treated as income. In 1961, the as- 
sessee filed a petition under Art. 226 
of the Constitution in the Calcutta 
High Court challenging the order of 
the Appellate Assistant Commissioner. 
This Writ Petition was dismissed on 
6th October, 1966. 


4. In clause (v) of Para (22) of 
the writ petition, the assessee had 
stated that at the time when the notice 
had been issued under S. 34 (1-A) of 
the Act, the Income Tax Officers con- 
cerned did not have any material 


before them constituting reason to. 


believe that any income, profits or 
gains of the assessee had escaped as- 
sessment for any year. It was asserted 
that the only material. before the 
Income Tax Officers concerned on 
which they had purported to issue the 
notices consisted of the fact of the 
receipt of about Rs. 22,00,000/- which 
the assessee had received for the sale 
of his shares in the Associated Hotels 
of India Limited in the year 1944, That 
receipt had already been disclosed to 
the Income Tax Officer who had made 
the original assessment relating to the 
year 1945-46 and he had held that the 
said amount was a capital receipt. 
There was merely a denial in the affi- 
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davit in reply with reference to para- 
graph 22 (v), that the conditions prece- 
dent to the exercise of power under 
S. 34 (1-A) had not been fulfilled. An 
objection was also taken that it was 
not open to the assessee to urge the 
said ground in a petition under Arti- 
cle 226 when he had already invoked 
the remedy available under the Act 
against the assessment order pursuant 
to the notice under S. 34 (1-A) of the 
Act. In para (29) it was stated that 
“all necessary information regarding 
the reasons for which the proceedings 
were started under 8S. 34 was availa- 
ble from the. records of the Income 
Tax Department relating to the assess- 
ment of the assessee.” 


5. The High Court dealt with 
several points which were raised on 
behalf of the assessee which included 
the question whether the Income Tax 
Officer had the jurisdiction to make 
an assessment under the provisions of 
S. 34 unless the conditions contained 
in S. 34 (1-A) were satisfied. In other 
words, unless he had “reason to'be- 
lieve” that income, profits or gains 
chargeable to income had escaped 
assessment, he could not have proceed- 
ed under the aforesaid provision. The 
High Court in the first place sustain- 
ed a‘preliminary objection which had 
been raised on behalf of the revenue 
that because the assessee had filed ap- 
peals to the Appellate Assistant Com- 
missioner, he could not pursue his peti- 
tion under Art. 226 of the Constitu- 
tion before the High Court. The other 
points which had been canvassed rela- 
ted to the validity and constitutionality 
of S. 34 (1-A). The High Court held 
that it had been settled by a series of 
decisions of this Court that it was not 
unconstitutional. Indsed that point 
was subsequently abandoned by the 


learned counsel for the assessee. But 
after holding that the preliminary 
objection had substance, the High 


Court proceeded to decide. the ques- 
tion relating to the satisfaction of the 
pre-conditions under S. 34 (1-A), al- 
though the correct course for it to fol-} 
low after sustaining the preliminary 
objection was to have dismissed the 
Writ Petition. Since the High Court 
fave a decision on that matter, which 
would be binding on the Appellate 
Assistant Commissioner, we are una- 
ble to accede to the submission made 
by the learned counsel for the reve- 
nue that we should decline to. go into 
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the question arising out of the provi- 
sions of S. 34 (1-A). 


6. The impugned notices which 
were issued under S. 34 (1-A) stated 
that the Income Tax Officer had “rea- 
son to believe” that income, profits 
and gains assessable to income-tax had 
escaped assessment. There was also 
a note at the foot of the notices that 
they had been issued aiter necessary 
satisfaction of the Central Board of 
Revenue, The High Court observ2d 
that the Income Tax Officer had 
obtained the sanction of the Board 
upon reasons recorded in writing, and 
although the record containing thcse 
reasons was sought to be produced 
before the Court, an cbjection was 
raised on behalf of the assessee that 
the recorded reasons should not be 
looked into. The High Court felt that 
there was no necessity to travel be- 
yond the order of the Appellate Assis- 
tant Commissioner réad with the as- 
sessment orders which were under chal+ 


lenge. The Appellate Assistant Com- 
missioner, it was felt, had looked 
into the records which incluced 


the statements and other materials 
filed with the Income Tax Inves- 
tigation Commission by the peti- 
tioner. The High Cour: proceeded to 
“say that although the Appellate Assis- 
tant. Commissioner hac looked at all 
the material, he had expressed some 
difficulty in coming to a conclus:on 
without further material on the qu2s- 
tion as to what fresh evidence was 
available before the Income Tax Ožfi- 
cer to convince him that the sum of 
Rs. 20,00,000/- which was previously 
treated as capital should be treated as 
income. It was finally held that ihe 
assessee had failed to establish taat 
the pre-conditions contained in S. 34 
(1-A) had not been fulfilled and con- 
sequently there was an initial lack of 
jurisdiction. 

1. Section 34 (1-A) to the ex- 
tent it is necessary, may be reproduc- 
ed. . 
“34 (1-A). If, in the case of any 


assessee, the Income-tax Officer has 


reason to believe — 

(i) that income, profits or gains 
chargeable to income-tax have escap- 
ed assessment for any year in respect 


falls.. .. .; and 

(ii) that the income, profits or 
gains which have so escaped ass2ss- 
ment for any such yearn or years 


reasons for doing so and the 


amount or are likely to amount to one 
lakh of rupees or more; he may. ... 
serve on the assessee. .. .a notice con- 
taining. . . .and may proceed to assess 
or reassess the income, profits or gains ' 
of the assessee....: 7 

Provided that the Income-tax Offi- 
cer shall not issue a notice under this 
sub-section unless he has recorded his 
Central 
Board of Revenue is satisfied on such 
reasons recorded that it is a fit case 
for the issue of such notice”, 

8. Since nothing had been dis- 
closed which was relevant for the pur- 
pose of finding out whether the 
Income Tax Officer had any reason to 
believe that the income, profits or 
gains of the assessee chargeable to 
income-tax had escaped assessment, 
we gave an opportunity to the Reve- 
nue to produce the records containing 
those reasons, All that have been 
found in the records are reports in 
Form ‘B’ made in connection with 
starting of proceedings under S. 34 
(1-A), each report relating to a dif- 
ferent assessment year. Items (7) and 
(8) of this Form relate to brief rea- 
sons for starting proceedings and whe- 
ther the Central Board of Revenue 
was satisfied that it was a fit case for 
issue of notice. Against item (7) it 
is stated “reasons as per separate sheet 
attached”. Against item (8), the Secre- 
tary of the Central Board of Revenue 
signed after writing “Yes. satisfied”. 
The reasons for starting the proceed- 
ings given in the separate sheet may 
be fully reproduced: ; 

“For the reasons hereinafter 
recorded I believe that income, profits 
and gains earned by the assessee in his 
personal capacity and in conjunction 
with others and chargeable to income- 
tax have escaped assessment and that 
the amount of such concealed income 
relating to the Accounting years 
covering the period beginning on the 
Ist day of September, 1939 and ending 
on the 31st day of March, 1949, amount 
to or is likely to amount to Rupees 
1,00,000/~. The reason for such þe- 
lief, inter alia, is as follows: 

(1) The assessee who is or was at 
the relevant time a Managing Direc- 
tor in about a dozen limited compa-- 
nies, along with “Oberois” is believed 
to have made some secret profits which 
were not offered for assessment. 

(2) The assessee. is believed to 
have received a sum of Rs. 22 lakhs 
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from “Oberois” and this sum or at 
least part of which represents income 
has escaped assessment. 


Sd./ (A. K. Bhowmik) 
Income-tax Officer, 


Dist. II (2), Calcutta”. 


9. Tt is abundantly clear that 
the two reasons which have | been 
given for the belief which was form- 
ed by the Income-tax Officer hope- 
lessly fail to satisfy the requirements 
of the statute. In a recent case 
Chhugamal Rajpal v. S. P. Chaliha 
79 ITR 603 = (AIR 1971 SC 
730) which came up before this 
Court, a similar situation had arisen 


and under the directions of the Court, - 


the Department produced the records 
to show that the Income-tax Officer 
had complied with the conditions laid 
down in the statute for issuing a no- 
tice relating to escapement of Income. 
There also, the report submitted by 
the Officer to the Commissioner and the 
latter’s orders thereon were produced. 
In his report, the Income-tax Officer 
referred to some: communications re- 
ceived by him from the Commissioner 
of Income-tax, Bihar and Orissa from 
which it appeared that certain credi- 
tors of the assessee were mere name- 
Tenders and the loan transactions 
were bogus and, therefore, proper in- 
vestigation regarding the loans was 
necessary. It was observed that the 
Income-tax Officer had not set out 
any reason for coming to the conclu- 
sion that it was a fit case for issuing 
a notice under Section 148 of the In- 
come Tax Act, 1961. The material 
that he had before him for issuing 
notice had not been mentioned. The 
facts contained in the communications 
which had been received were 
only referred to vaguely and all 
that had been said was that from 
those communications, it appeared 
that the alleged creditors were name- 
lenders and the transactions were 
bogus. It was held that from the 
report submitted by the Income-tax 
Officer to the Commissioner . it was 
clear that he could not have had rea- 
sons to believe that on account of 
assessee’s omission to disclose fully 
and truly all material facts, income 
chargeable to tax had escaped assess- 
ment. 

10. In our judgment, the law 
Taid down by this Court in the above 
case is fully applicable to the facts 
of the. present case. There can be no 
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manner of doubt that the words “rea- 
son to believe” suggest that the be- 
lief must be that of an honest and 
reasonable person based upon rea- 
sonable grounds and that the Income 
Tax Officer may act on direct or cir- 
cumstantial evidence but not on mere 
suspicion, gossip or rumour, The 
Income-tax Officer would be acting 
without jurisdiction if the reason for 
his belief that the conditions are satis- 
fied does not exist or is not material or 
relevant to the belief required by the 
section, The Court can always ex- 
amine this aspect though the declara- 
tion or sufficiency of the reasons for 


the belief cannot be investigated by 
the Court. 
11. There is no material or 


fact which has been stated in the rea- 
sons for starting proceedings in the 
present case on which any belief 
could be founded of the nature con- 
templated by Section 34 (1-A). The 
so-called reasons are stated to be 
beliefs thus leading to an obvious self 
contradiction. We are satisfied that 
the requirements of Section 34 (1-A) 
were not satisfied and, therefore, the 
notices, which had been issued were 
wholly illegal and invalid. 

12. In the result, the appeal is 
allowed and the judgment of the High 
Court is set aside. The Writ Petition 
succeeds to the extent that the im- 
pugned notices shall stand quashed. 
The assessee shall be entitled to his 
costs. 

oe Appeal allowed. 


AIR 1971 SUPREME COURT 2454 
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(From: C. G. I. T.-cum-Labour 
Court, Jabalpur)* 
G. K. MITTER AND P. JAGAN- 
MOHAN REDDY, JJ. 
The Management of National and 
Grindlays Bank Ltd., Appellant v. 
Their Workmen, Respondents. 


Civil Appeal No. 553 of 1970, 
D/- 3-8-1971. 
Industrial Disputes Act (1947), 


Schedule 3, Item 2 — Medical allow- 





ance — Bipartite Settlement — 

Standardisation. 

*(Case No. CGIT/LC/(R) (1) of 1959, 
D/- 18-11-1969 — CGIT-cum- 
Labour Court — Jabalpur.) 
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i] 
1971: National & Grindlays Bank v. Their Workmen [Prs. 1-3} S. C. 2455 


An award was madə by the Im- 
dustrial Tribunal declaring that the 
employees of the Kanpur Branch əf 
the National and Grindlays Bark 
would be entitled to medical aid and 
expenses upto a monetary limit >f 
Rupees 250/- p. a. available to the 
employees as well as to the members 
of their families. The Tribunal fur- 
ther allowed hospitalisation charges 
not only for the. employees but also 
for members of their families. 


Held, that the Tribunal was rot 
justified in extending the hospitalisa- 
tion facilities to the members of the 
families of the employees. AIR 1966 
SC 1158, Distinguished. (Para 10) 


The hospitalisation facilities to 
the members of the families were not 
enjoyed by the workmen in the otker 
Branches of the National and Grind- 
lays Bank and in other Banks which 
were similarly situated. Even before 
the Bipartite settlement the em- 
ployees of Kanpur Branch were en- 
joying more benefits and the objsct 
of the settlement was to standardise 
medical aid. (Paras 9, 10) 


Cases Referred: Chronological Paras 


(1966) AIR 1966 SC 1158 (V 53) = 
(1963) 2 SCR 716, Birla Cotton 
Spinning and Weaving Mills v. 
Workmen 10 


M/s. G. B. Pai and P. N. Tiwari, 
Advocates and M/s. J. B. Dadachénji 
and Co. Advocates, for Appellant; Mr. 
M. K. Ramamurthi, 5r. Advocate, 
(Mr. Vineet Kumar, Advocate, with 
him), for Respondents. 


The Judgment of the Court was 
delivered by 


P. JAGANMOHAN REDDY, J. :— 
This is an Appeal by Special Leave 
against the award made by the In- 
dustrial Tribunal at Jabalpur on i8th 
November 1969, declaring that the 
employees of the Kanpur Branch of the 
Appellant Bank which is classifiec as 
an ‘A’ Class Bank will be entitled to 
medical aid and expenses uptc a 
monetary limit of Rupees 250/- per 
year from January to December, 
which medical aid shall be available 
to the employees as well as to the 
members of their families as def-ned 
in paragraph 15.1.1 of the Bipartite 
settlement. The Tribunal further 
directed that the Appellant Bank will 
defray the hospitalisation charges not 


only for the employees but also for 
members of their families on the 
condition that the hospitalisation is re- 
commended by the SBank’s Doctor 
and that any amount utilised 
out of medical aid ceiling 
which may be outstanding to the 
credit of the employee concerned 
shall first be utilised to pay the 
hospitalisation bill and any balance 
remaining thereafter shall be met by 
the Bank. This Award was to take 
effect from 1-1-70 and was to be in 
force till such time as modified in 
accordance with law. 


2. The Appellant Bank chal- 
lenges the jurisdiction of the Tri- 
bunal to make the aforesaid Award 
and further contests it not only on 
the ground that it is discriminatory 
and shows an unwarranted favour to 
the employees of one of its Branches 
at Kanpur but that it is against the 
principle of standardisation which was 
the basis of Bipartite agreement. In 
order to appreciate these contentions 
a brief history of the previous Awards 
and Settlements concerning the 
Medical aid granted to the All India 
Bank employees may be’ useful. 


3. In March 1953 an.Award 
known as the Sastry Award was made 
which while dealing with other terms 
and conditions of service of the 
Workmen dealt with the dispute re- 
garding medical aid and expenses on 
Industrywise basis. This Award 
classified the Banks into various cate- 
gories for determination of the terms 
and conditions of service of Work- 
men of such Banks which were 
equally applicable for grant of medi- 
cal aid and expenses. The word ‘re- 
lating to medical aid and expenses 
was dealt with in Chapter XXII, Para 
450 by and under which the then exis- 
ting facilities regarding medical aid 
and expenses which were being en- 
joyed by the Kanpur Branch of the 
Appellant Bank and which were more 
favourable than the provisions made 
under that Award -were to continue. 
It may be stated that the employees 
ofthe Kanpur Branch enjoyed medical 
facilities for themselves alone without 
a ceiling. Although the Labour Ap- 
pellate Tribunal in an appeal against 
that Award modified certain of its 
provisions, the terms and conditions 
in para 450, Clause 2, relating to the 
higher medical benefits which were 
being enjoyed were to continue as 
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heretofore. The following extract of 
para 450 is relevant :— 


450 (1) Medical facilities should 
be availed of only by the workmen. 
Members of his family are not enti- 
tled to the same. 


(2) Wherever existing facilities in 
any Bank or Banks are superior -to 
the provisions hereinafter made, such 
facilities should be continued. 

x x x x - xX x 

(10) The total . expenses’ from 
January to December of each calen- 
dar year on account of medical atten- 
dance and treatment payable by a 
Bank to a Workman shall not exceed 
the following limits: 


Class of Banks Class of Areas. 


I II I 

Rs. Rs. Rs. 

A 90 60 50 

B 75 50 40 

C 60 40 30 

D 30. 20 15 
4. Then came the Desai 
Award which replaced the Sastry 


Award as modified by the Labour Ap- 
pellate Tribunal. Even though a large 
number of terms and conditions in 
Banking Industry were modified by 
this Award it did not interfere with the 
provisions, of para 450 of the Sastry. 
Award which had preserved the 
rights of the employees to enjoy the 
then existing medical facilities. The 
following extracts from the Award 
will indicate that the Sastry Award 
was substantially adopted : — 


11.11 The benefits given . under 
the Sastry Award so far as medical 
aid’ and expenses are- concerned, are 
reasonable in the present circums- 
tances. Workmen have claimed that 
medical facilities should be extended 
to the members of Workmen’s family. 
Both the Sastry Tribunal and the 
Labour Appellate Tribunal considered 
this matter and could not see their 
way to grant this demand. It was 
considered that the health of the 
family was primarily a charge on the 
pay and emoluments -of an employee 
and not on the Bank. No such change 
in the circumstances has taken place 
which would warrant the grant of 
this facility. This. demand may be 
‘covered when the Employees’ State 
Insurance Scheme is made applicable 
to the Workmen in the Banking In- 
- dustry. l 


terms 


A.L R. 


11.16 I accordingly direct that 
so far as the Workmen in A and B - 
Class Banks are concerned, the amount 
of total expenses provided on account 
of medical: attendance and treatment 
from January to December of each 
calendar year should be allowed to 
accumulate so as not to exceed at 
any time three times the maximum 
amount provided under this Award. 


5. On 19th October ’66 a set- 
tlement in respect of the industrial 
disputes between the Management of 
the Banks as represented by the 
Indian Banks Association and the 
Bombay Exchange Banks Association 
and their workmen as represented by 
the All India Banks Employees Asso- 
ciation and All India Banks Em- 
ployees Federation was arrived at, 
which is commonly referred to as the 
Bipartite settlement. Some -of the 
and conditions which were in 
Operation under the Desai Award 
were revised. Chapter XV of this 
agreement modified the Award relat- 
ing to ‘Medical aid and expenses’ as 
specified therein. The modifications 
relevant for the purposes of this Ap- 
peal are as follows :— 


“(a) In supersession of sub-cl. (1) 
of paragraph. 450 of the Sastrv 
Award, medical facilities as provided 
in this Chapter shall be available to 
workmen and members of their 
family consisting of wife, children 
wholly dependent upon the workmen, 
and dependent widowed mother. 


Provided always that nothing in 
this settlement as regards “medical 
Aid and Expenses” shall apply to 
those workmen of the National and 


Grindlays Bank Ltd, Kanpur, who 
are enjoying “medical aid and Ex- 
penses” for themselves without mone- 


tary ceiling, it is agreed that the 
parties thereto will hold discussions in 
an endeavour to standardise “Medical 
Aid and Expenses” for such workmen 
by bringing them in line with the 
other workmen of the Bank in regard. 
to ‘Medical Aid and Expenses”. 

(b)x xx xx 

(c) In supersession of sub-cl. (1) 
of paragraph 450 of the Sastry Award - 
the total . expenses from J anuary to 
December of each calendar year on 
account of medical attendance and 
treatment payable by a Bank to a 
workman shall not exceed the follow- 
ing limits :— 


` 1971 
Area I Areal{ Area II] 
Rs. . Rs. Rs. 
‘A? Class Banks 135 60 75 
tB! Class Banks 113 15 60 
‘Œ Class Banks 80 54 40 


Such facilities should not include sup- 
ply of dentures, spectacles, hearing 
and other aids.” 

6. After this Bipartite settle- 
ment an attempt was made to. stand- 
ardise medical aid ky bringing the 
employees - of the Kanpur Branch in 
line with other Branches of the Bank 
but without success. During the con- 
ciliation proceedings before the Re- 
gional Labour Commissioner, Kanpur 
the Appellant was agreeable, until the 
next All India Settlement/Award in 
the Banking Industry when the 
Workmen of the App2llant at Kanpur 
will fall in line with that Settlement/ 
Award, to a higher limit of Rupees 
950/- for medical aid and expenses 
for the employees of the Kanpur 
Branch as compared to the ceiling 
fixed under the Bipartite settle- 
ment for employees of other Banks. 
This limit was to be applicable to the 
employees as well as to their 
families. The Appellant y 
also agreeable to pay the hospitalisa- 
tion expenses but only of the work- 
men subject to the condition that any 
amount unutilised as per the limit of 
medical aid and expenses to which the 
employee was entitled was to be uti- 
lised first to pay the hospital bills. 
The Respondents wanted the limit to 
be raised to Rs. 400/-. that hospitalisa- 
tion should also be permissible for 
family and that they do not agree to 
the automatic linking of this benefit 
in Kanpur Branch to other Bank em- 
ployees at the time of the next Settle- 
ment/Award. After the conciliation 
proceedings failed, the following dis- 
pute was referred to the Tribunal 
namely: 

‘What should be the monetary 
limit upto which medical aid and ex- 
penses should be’ admissible to the 
workmen of National and Grindlays 
Bank Ltd., Kanpur Branch and from 
which date”. . 

The Tribunal called for information in 
respect of the number of employees in 
the category of worxmen, as well as 
of officers or staff on special rates 
and pay working at the Kanpur 
Branch. It also required the Bank to 
give the monetary ceilings which have 
been fixed by the Bank for its offi- 
cers. 


Bank was. 


After receiving the information 


National & Grindlays Bank v. Their Workmen [Prs. 5-9] S. C. 2457 


in respect of the aforesaid matter the 
Tribunal made the impugned Award. 

T. It was sought to be contend- 
ed before the Tribunal that the Sastry 
and Desai Awards which preserved 
the benefits enjoyed by the employees 
of the Kanpur Branch of the Appel- 
lant Bank could not be curtailed to 
their disadvantage and that the mat- 
ter is concluded by res judicata. This 
argument was rejected as being mis- 
conceived. It was pointed out that 
the bipartite settlement clearly stated 
that the medical aid and expenses 
have to be standardised for the work- 
men of the Kanpur Branch for bring- 
ing them in line with the employees 
of the other Branches. In order to 
achieve this aim a direction was given 
to the parties to hold discussions in 
an endeavour to come to a settlement. 
The Tribunal further pointed out that 
the terms of reference of the dispute 
itself envisaged the determination of 
the question of fixation of the mone- 
tary limit and hence it was not pre- 
cluded from going into that question. 

8. The Award is assailed on 
the ground that the Tribunal having 
recognised the need for standardising 
the benefits in respect of Medical aid 
and expenses it ought noi to have fixed 
them at a rate higher than those fixed 
for the employees of the Bank in 
other Branches particularly when 
nothing has been shown as to why the 
Kanpur Branch employees should be 
given a favoured treatment. It is also 
contended that the Award relating to 
hospitalisation has been made appli- 
cable to the members of the family of 
the employees at Kanpur while no 
such facility is available to the other 
workers. On the other hand the Res- 
pondents adopt the stand taken up 
before the Tribunal namely that bene- 
fits enjoyed by the employees of the 
Kanpur Branch of having unlimited 
aa aid facilities cannot be curtail- 
ed. 

9. It appears to us that the 
object of the bipartite agreement was 
to standardise the facility in respect 
of medical aid and expenses, but when 
it was found that one of the Branches 
of the Appellant Bank was not able to 
fall in line that was left to further 
negotiations, but nonetheless it was 
made clearly manifest that standardi- 
sation should be achieved to bring 
them in line with the other workmen 
of the Bank in regard to Medical aid 
and expenses. 
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10. There can be no doubt as 
to the validity of the principle of 
standardisation and particularly when 
nothing has been stated nor any mate- 
rial placed before us as to why the 
Kanpur employees of the Appellant 
Bank should be given a favoured treat- 
ment. When we consider the work- 
men in cities bigger than Kanpur like 
Calcutta, Bombay and Madras being 
given the same facility as that which 
was agreed to, there appears no justi- 
fication for giving the Kanpur em- 
ployees who fall in the same category 
ie. Class A, Area I, a different and 
more advantageous treatment. Even 
when the Kanpur employees enjoyed 
unlimited medical benefits, those bene- 
fits were not available to the members 


of their family nor was the hospita-' 


lisation extended to them. It was 
pointed out that under the unlimited 
scheme the expenditure incurred on 
the employees on an average was 
Rs. 250/- and above, but this as has 
already been pointed out is only limit- 
ed to the employees and not to their 
families. When once there has been 
a general revision in respect of the 
pay scales and other amenities and 
facilities which are more advantageous 
than under the previous Award there 
seems to ‘be no reason why the 
employees of the Kanpur Branch 
should be treated as favoured em- 
ployees. It is not a case of protecting 
the wage of an individual workman 
who was getting higher than what is 
envisaged in the standardisation 
scheme at the time when such a 
scheme is brought into force. If that 
were’-so we would have kept in view 
the three conditions laid down in 
Birla Cotton Spinning & Weaving 
Mills v. Workmen, (1963) 2 SCR 716 
at pp. 730-731 = (AIR 1966 SC 1158 
at p. 1162-1163). We do not find any 
cogent reasons upon which the Tribu- 
nal has distinguished the case of the 
workmen at Kanpur and singled them 
out for beneficial treatment. It may 
be noticed that under the bipartite 
agreement the workmen are having 
the benefit of medical aid’ extended 
to the members of the family which 
was not applicable to the workmen 
before.. Even though the employees 
of the Kanpur Branch had no upper 
limit their families were not given the 
benefit of medical aid, nor is there 
any justification for the Tribunal to 
extend the hospitalisation facilities to 
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the members of the families if that 
was not enjoyed by the workmen in 
the other Branches of the Appellant 
Bank and in other Banks which are 
similarly situated.. We are unable to 
find any principle or justification for 
giving the employees of the Kanpur 
Branch a favoured treatment which 
other employees of the Banks and even 
of the Appellant in other Branches 
cannot avail, under the Bipartite 
agreement. In this view we would 
have placed them in the same cate- 
gory as the employees of other Bran- 
ches of the Appellant who are similar- 
ly situated. However, in view of the 
fact that the Appellant Bank was 
agreeable to give a higher limit as 
indicated in its offer before the Con- 
ciliation Officer though for a limited 
period namely till the next All India 
Settlement/Award which offer was also 
reiterated before us but was not ac- 
cepted, we think that the interests of 
the employees of the Kanpur Branch are 
well served by that offer. Accordingly 
we allow the Appeal partly and direct 
that a higher limit of Rs. 250/- be fix- 
ed towards medical aid and expenses 
of the employee of the Kanpur Branch 
and their families as defined in the 
bipartite agreement. Apart from this 
each of the workmen is also entitled 
to hospitalisation in terms of the said 
agreement. This higher limit will be 
effective till-the next All India Set- 
tlement/Award. Each party will pay 
his own costs. i 

Order accordingly. 
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- 593) f 


K. S. HEGDE AND A. N. 
GROVER, JJ. 

M/s. Birla Jute Manufacturing Co. 
Ltd., Appellant v. The Commissioner 
of Wealth Tax, West Bengal, Calcutta, 
Respondent. : % 

Civil Appeals Nos. 1834 and 1169 
of 1968, D/- 10-8-1971. 

Wealth Tax Act (1957), S. 7 (2)— 
Determination of value of assets — 
S. 7 (2) contemplates that the book 
value in the balance sheet should be 


‘taken as the primary basis of valua- 


tion and if any adjustment is required 
HO/IO/E95/71/YPB 
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it is open to the Wealth Tax Ofticer 
to make such an adjustment in the 
valuation as given in the balance sheet 
as may be necessary in the circumst- 
ances of the case. AIR 1966 SC 1370, 
Rel. on. (Para 2) 
If the assessee has shown the net 
value of the assets at a certain figure 
in the balance sheet the Wealth Tax 
Officer would be entiiled to accest it 
on the footing that the assessee Enew 
best what the valuation of the assets 
was. It is, however, open to the as- 
sessee to satisfy the authorities that 
the said figure had b2en enhanced or 
increased or inflated “for accepzable 
reasons’. It is equally open to the 
‘Wealth Tax Officer not to accep: the 
figure given by the essessee buz to 
arrive at another figure if he is satis- 
fied for good reasons that the valua- 
tion given in the belance sheet is 
wrong. (Paza 2) 
Held on facts that the Wealth Tax 
Officer was fully justified in accept- 
ing the figure which the assessee him- 
self had given in the balance sheet as 
the correct figure and in proceeding 
to make the assessment in accordance 
with that figure. (1967) 37 Com Cas 
593 (Cal), Reversed. (Para 4) 
Cases Referred: Chronological ?aras 
(1966) AIR 1966 SC 1370 (V 53) 
= 59 ITR 767, Kesoram Indus- 
tries & Cotton Milis Ltd. v. 
Commr. of Wealth Tax (Cen- 
tral) Calcutta 
Mr. S. T. Desai, Sr. Advocate, 
(M/s. S. K. Aiyar, R. N. Sachther and 
B. D. Sharma, Advocates with him), 
for Appellant In C. A. No. 1834 of 
` 1968 and Respondent, In C. A. No. 1169 
of 1968); Mr. A. C. Mitra, Sr. Advo- 
cate (M/s. N. R. Khaitan, P. Khaitan, 
Miss Krishna Sen and Mr. 3. P. 
Maheshwari, Advocates, with him), 
for Respondent In C. A. No. 1139 of 
1968 and Appellant, In C. A. No. 1834 
of 1968. 
The following Judgment oz 
Court was delivered by 
GROVER, J.: These appeals have 
been brought from a judgment cf the 
Calcutta High Court by certificete in 
a Wealth Tax Reference. Civil Ap- 


the 


peal No. 1834 of 1968 is of the assessee ` 


and the other appeal has been filed 
by the Commissioner of Wealth Tax, 
West Bengal. 

2. It is necessary to deal with 
the appeal of the Commissioner of 
Wealth Tax as the other appeal shall 
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also stand disposed of once the ques- 
tion is answered in the Commissioner’s 
appeal. The assessee is a public limi- 
ted company. In the assessment year 
1948-49 the assessee revalued its as- 
sets enhancing the existing book value 
by Rs. 1,45,00,000/- which was credit- 
ed to the capital reserve account. In 
assessing the wealth tax pavable by 
the assessee for the assessment year 
1957-58 the relevant valuation date be- 
ing March 31, 1957 the Wealth Tax Offi- 
cer proceeded under S.7 (2)of the 
Wealth. Tax Act, hereinafter called the 
‘Act’ and took the valuation of the assets 
at Rs. 5,10,40,897 as shown inthe ba- 
lance sheet on the relevant date. The 
assessee claimed that a sum of Rupees 
1,45,00,000/- by which the book value 
of the fixed assets was enhanced in 
1948-49 should be deducted in the com- 
putation of the net value. It is not 
clear from the order of the Wealth 
Tax Officer, who rejected the claim, 
as to what was the ground taken for 
claiming this deduction. Before the 
Appellate Assistant Commissioner it 
was contended on behalf of the asses- 
see that the capital reserve was not 
out of profits and was only a notional 
reserve and therefore it should be ex- 
cluded when global valuaticn of the 
assets was being made. It was urged 
that the figure of reserve was purely 
artificial and had no relation to the . 
working of the company and should 
not be taken into account in the valua- 
tion of the net assets. The Appellate As- 
sistant Commissioner did not accede to 
the contention and confirmed the as- 
sessment. The Appellate Tribunal 
found that a similar point had come 
up for decision before a special ‘bench 
of the Tribunal consisting of three 
members in Bombay and had been 
decided in favour of the assessee. Fol- 
lowing that decision the Tribunal al- 
lowed the appeal and held that the 
department was not justified in valu- 
ing the assets at the enhanced figure 
for the purpose of computation of the 
net wealth of the assessee. The rele- 
vant question that was referred was as. 
follows: 


“Whether on the facts and in the 
circumstances of the case the Tribunal 
was justified in excluding the sum of 


Rupees 1,45,00,000/- from the -net 
valuation of the assets as shown 
in the balance sheet of the as- 


sessee as on 31-3-57.” 
The High Court was of the view that 
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the Revenue had taken the stand 
before the Tribunal that the motive 
of the assessee in revaluing the assets 
at a higher figure was to declare the 
bonus share which, however, could not 
be so declared as the permission of the 
Central Government was withheld in 
that behalf. According to the High 
Court there was a motive for revalua- 
tion of the assets and therefore the 
valuation in the balencé-sheet could 
not furnish the correct basis. It was 


pointed out that the conduct of the- 


assessee was “far from what was to be 
desired” because even in the succes- 
sive balance sheets the revaluation 
figure appeared even after the asses- 
see had failed to get the permission of 

the Central Government to issue bonus 
shares. But according to the High 
Ccurt an erroneous figure-did not be- 
come a correct figure by lapse of time. 
. Tke following portion of the judgment 
of the High Court may ‘be reproduced: 


“The Tribunal was, therefore, in 
a sense right in excluding a sum of 
Rs. 1,45,00,000/- from the net value 
of the assets as shown in the balance 
` sheet of the assessee, as on March 31, 
1957: We, however, make it clear that 
in answering question No. 1 in the af- 
firmative we did not mean that the 
net value of the assets should be taken 
at the figure as appearing in the ba- 
lance sheet reduced by Rs. 1,45,00,000/- 
What we mean to say is that in valu- 
ing the assets the addition of Rupees 
1,45,00,000/- may not have been cor- 
rectly ‘made. This does not, however, 
mean that the net value of the assets 
must be the balance sheet figure redu- 
ced by Rs. 1,45,00,000/-. That net value 
will have now to beascertained under 
S. 7 (1) of the Wealth Tax Act, now 
that we have expressed the opinion 
that the balance sheet in the instant 
case has not found the unequivocal 
approval both of the assessee and of 
the Revenue authorities.” 
It is quite clear that under section 7 
(2) of ‘the Act the Wealth Tax Officer 
may determine the net value of the 
assets of the business as a whole hav- 
ing regard tothe balance sheet of the 
business as on the valuation date. It 
must be remembered that under 8. 211 
of the Indian Companies Act, 1956, 
every balance sheet of a company 
must give a true and fair figure of 
the state of its affairs as at the end 
of the financial yéar.. If the assessee 
has shown the net value of the assets 


‘order of 
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at a certain figure in the balance sheet 
the Wealth Tax Officer would be en- 
titled to accept it on the footing 
that the assessee knew ‘best what 
the valuation of the assets was. 
It was, however, open to the as- 
sessee to satisfy the authorities that 
the said figure had been enhanced or 
increased or inflated “for acceptable 
reasons”. It was equally open to the 
Wealth Tax Officer not to accept the 
figure given by the assessee but to 


arrive at another figure if he was 
satisfied for good reasons that the 
valuation given in the balance - sheet 


was wrong. There can be no doubt 
that S: 7 (2) (a) of the Act contem- 
plates that the book value in the ba- 
lance sheet should be taken as the 
primary basis of valuation and if any 
adjustment is required it is open to 
the Wealth Tax Officer to make such 
an adjustment in the valuation as 
given in the balance sheet as may be 


‘necessary in the circumstances of the 
_ ease, 


(See Kesoram Industries & Cot- 
ton Mills Ltd. v. Commr. of Wealth 
Tax (Central) Calcutta, 59 ITR 767 = 
(AIR 1966 SC 1370). 


3. In the present case the sole 
reason which at the stage of the: ap- 
peal before the Tribunal came to be 
disclosed for inflating the valuation 
by Rs.. 1,45,00,000 in the assessment 
year 1948- 49 was thet’ the assessee 
contemplated issuing bonus shares for 
which the consent of the Central . Gov- 
ernment was necessary under S. 3 of 
the Capital Issues (Control) Act, 1947. 
The same was not granted. The asses- 
see, however, did not produce the 
the Central Government 
showing ‘the reasons for which per- 
mission was declined to the issuance 
of bonus shares. It continued to show 
the enhanced or inflated valuation in 
the balance sheet throughout. The 
circumstances in which bonus shares 
are issued are well known. A company 
may not require any new money but 
it may reasonably wish to bring the 
nominal amount of its issued share 
capital more into line with the true 
excess of assets over liabilities. Un- 
less it takes this step its annual pro- 


- fits will appear to be disproportionate- 


ly high in relation to its nominal capi- 
tal. By means of issuing bonus shares 
the reserve or share premium account 
or some part of the same are capita- 
lised or converted into share capital. 
The capitalisation of free i.e. voluntary 
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reserves merely means that undistri- 
buted profits have -been permanently 
ploughed back and ccnverted into 
share capital which cannot be retura- 
ed to the members by way of divi- 
dend. (vide Modern Company Law by 
L. C. B. Gower, p. 110.) 


4. It is quite clear that tae 
main idea underlying the issue of bonus 
shares is to bring the nominal amount 
of the issued share capital of the com- 
pany into line with the true excess of 
assets over liabilities. This will n- 
volve a genuine and correct valuation 
of assets and not their under-valla- 
tion or inflation. It must be remem- 
bered that the power to issue shares 
for increasing the capital is oč a 
fiduciary nature and must be exerds- 
ed bona fide for the general advan- 
tage of the company. No evidence in 
the shape of an affidavit or any other 
material was placed before the wealth 
tax authorities by the assessee demo- 
nstrating how it became necessary to 
inflate the valuation by Rs. 1,45,00,#00 
for the purpose of issuing bomus 
shares. It was not even the case of 
the assessee that the value was inflat- 
ed under expert actuarial suggestior. or 
under some misapprehension or mis- 
taken advice. In this situation the 
only possible conclusion can be that 
the assessee could not advance any 
convincing and acceptable reasons for 
the alleged inflation. The Wealth Tax 
Officer could reject the figure given 
by the assessee in the balance sheet if 
he was, for sufficient reasons, satisfi- 
ed that that figure was wrong. The 
facts and circumstances which have 
been discussed above show that the 
Wealth Tax Officer was fully juszifi- 
ed in accepting the figure which the 
assessee himself had given in the 
balance sheet as the correct figure and 
in proceeding to make the assessrrent 
in accordance with that figure. The 
High Court should have, therefore, 
answered the question in the negative 
and in favour of the Commissioner of 
Wealth Tax. 


5. The appeal of the Commis- 
sioner of Wealth Tax ie. C. A. 1163/68 
is allowed and the question is answer- 
ed accordingly. The appeal of the as- 
sessee ie. Œ. A. 1834/58 consequeatly 
becomes infructuous and must be dis- 
missed in view of the answer retirn- 
ed in the other appeal. The Commis- 
sioner will be entitled to the costs 


Narain Dutt v. L T: 


Commr., U. P. [Prs. 3-5] S. C. 2461 


incurred in this court, one hearing 
fee, as also in the High Court. 


Order accordingly. 
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(V. 58 C 535) 


(From: Allahabad)* 


K. S. HEGDE AND A. N. 
GROVER, JJ. 


Narain Dutt Chimwal, Appellant 
v. Commissioner of Income Tax, U. P. ` 
Lucknow, Respondent. 


Civil Appeal No. 1629 of 1967, D/- 
3-8-1971. 

Income-tax Act (1922), S. 4 (3) — 
Profits — Excess amount obtained by 
assessee on sale of portion of mort- 
gage property which was formerly 
purchased by him in money-lending 
business, are profits and gains of that 
business. (Para 5) 

Assessee, who had a money lend- 
ing business, purchased for Rupees 
35,000/- a portion of property which 
was mortgaged with him for Rupees 
40,000/- out of that sum he adjusted 
Rs. 3,000 against mortgagor’s share of 
loss in a firm which was payable, to 
assessee and Rs. 32,000 towards mort- 
gage-debt. He had 'also to pay Rupees 
17,800/- to mesne encumbrancers. This 
sum was debited by him to money- 
lending account. For this sum and the 
sum of Rs. 8,000/- which was out- 
standing on mortgage, he obtained. 
against mortgagors a decree for Rupees 
25,000/- to be realized by sale of 
remaining mortgage properties. Even 
after the sale there was a shortfall 
which he claimed as bad debt. The 
assessee later on sold for a big amount 
half of the property he had purchased 
from the mortgagors: 


Held that the property purchased 
by the assessee was a business asset 
and _ stock-in-trade of money-lending 
business and the excess on sale of that 
property constituted profits and gains 
of that business. (Para 5) 

M/s. G. C. Sharma, V. Kumeria, 
Randhir Chawla, Balak Ram Dewan 
and M. V. Goswami, Advocates, for 
Appellant; Mr. V, S. Desai, Sr. Advo- 
cate, is S. K. Aiyar, R. N. Sachthey 
and B. D. Sharma, Advocates, with 
him), for Respondent. 


*(I. T. Ref. No. 188 of 1962, D/- 27-8- 
1964 — All.) 
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The following Judgment of the 
Court was delivered by : 


GROVER, J.: This is an appeal by 
special leave from a judgment of the 
Allahabad High Court arising out of 
an Income tax reference relating to 
the assessment year 1949-50.. 


2. The assessee, at the material 
time, was an undivided Hindu family 
carrying on money-lending business. 
In the course of that business the as- 
sessee lent Rs. 40,000/- to one Sri 
Kishan and his brother in Septémber 
1930. The transaction was one of 
simple mortgage of immovable proper- 
ties and the interest was payable ac- 
cording to the terms of the mortgage. 
In September 1933 the assessee pur- 
chased a portion of the mortgaged 
property for Rs. 35,000/-. Out of this 
amount a sum of Rs.. 3,000/- was ad- 
justed against the mortgagor’s share 
of the loss in a firm which was pay- 
able to the assessee. The balance of 
Rs. 32,000/- was adjusted against the 
mortgage debt leaving a sum of Rupees 
8,000/- outstanding on the mortgage. 
Between the date of mortgage in Sep- 
tember 1930 and the date of sale 
thrée years later, the mortgagors had 
. effected further encumbrances on the 
properties which were the subject mat- 
ter of mortgage. The assessee had to 
pay Rs. 17,800/- to the mesne encum- 
brancers. In October 1946 the assessee 
obtained a decree for Rs. 25,000/- 
‘against the mortgagors to be realised 


by the sale of that portion of the 


mortgaged properties which had not 
been sold to the assessee in 1933. Even 
after the sale the entire amount was 
not realized and the shortfall includ- 
ing the cost came to Rs. 4,758/15/-. 
The assessee claimed this amount asa 
bad debt which was allowed in a pre- 
vious assessment. In 1948 the asses- 
see sold half the area of the land pur- 
chased by him in 1933 for Rs. 93,313/-. 
This sale was effected by means of a 
public auction after dividing the area 
sold into certain number of plots. 


3. The Income-tax Officer held 
that the property purchased by the 
assessee in 1933 was stock-in-trade 
of his money-lending business and the 
excess amount realized by the assessee 
over the cost was business income. A 
net gain of Rs. 36,303/- was assessed 
by him with regard to the aforesaid 
sale. On appeal the Appellate As- 
sistant Commissioner differed with the 
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method of calculation adopted by the 
Income-tax . Officer and made the 
necessary modification. On further 
appeal the Appellate Tribunal worked 
out the profits at Rs. 52313/-. As 
regards the main question whether the 
assessee had ‘not converted the pro- 
perties purchased intò a capital asset 
and that the same had ceased to be a 
trading asset the conclusion of the 
Tribunal was that the assessee consi- 
dered the aforesaid asset as a part of 
his money lending business. The deci- 
sion having. gone against the assessee 
the following question was sought to 
be referred and was duly referred by 
the Tribunal to the High Court: 

“Whether the sum of Rs. 52,313/- 
realized in excess by the assessee on 
the sale of the property in the circum- 
stances narrated above constitute the 
profits and gains of the business of 
money lending carried on by the as- 
sessee.” 


4, The High Court took into 
consideration the circumstances which 
had been adverted to by the Tribunal. 
One of the prominent. circumstances 
was that the assessee had paid the 
sum of Rs. 17,800/- to the puisne 
mortgagees in order to safeguard the 
title to the properties acquired by the 
assessee in 1933. That amount had 
been debited by the assessee to the 
money lending account. It was point- 
ed out that no satisfactory explanation 
had been furnished by the assessee 
why this sum of Rs. 17,800/- had been 
debited to the money-lending account 
when it was claimed that the proper- 
ties purchased formed part of the capi- 
tal asset of the assessee, 


5. It has been urged before us 
on behalf of the assessee that the Tri- 
bunal had overlooked the fact that the 
property purchased by the assessee 
was not treated as the assessee’s stock- 
in-trade, the cost having been debited 
to the capital account. Moreover no 
part of the income arising from the 
property which had been purchased or 
the expenditure incurred on its main- 
tenance, improvement or repairs had 
ever been credited or debited to the 
revenue account of the  assessee’s 
money-lending business and that the 
income derived from such property 
had been assessed to income-tax under 
S. 9 of the Income-tax Act, 1922. The 
debit of the sum of Rs. 17,800/- to the 
account of the mortgagor was in order 
according to the principles of accoun- 
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tancy for the sum had to be debited 
to the account of the mortgagor in 
relation to the original mortgage det. 
It does not appear from, the order of 
the Tribunal that all these matters 
were pressed before it. What seecns 
to have been urged is that the assess2e 
had incurred expenses on the grceve 
- which was included in the property 
. purchased by him and that he kad 
derived income which, being agrical- 
dural, was not chargeakle to income- 
tax and that these facts showed that 
the investment was of a capital nature. 
The Tribunal based its decision mairly 
on two facts; the first was that -he 
assessee had claimed and obtained an 
allowance as a bad debt of the sum of 
Rs. 4,763/- mentioned tefore and -he 
payment of a sum of Rs. 17,000/- end 
todd to the mesne encumbrancers kad 
been shown as a debit in the mon=y- 
lending account. This is what the Tri- 
bunal proceeded to observe: 





“It is impossible now to allocate 
the sum of Rs. 4,763/- written off as a 
bad debt between the various items 
which went up to make the total of 
Rs. 29,000/- and odd due to the asses- 
see and in respect of which he was 
able to secure a decree cnly for Rupees 
25.000/-. There can be no doctbt, 
however, that at least some part of 
this bad debt related to monies aid 
out in connection with the property 
purchased by the assessee in 1533. 
That is enough to stamp that acqvisi- 
tion which was, as already said in the 
course of the assessee’s money lencing 
business, as continuing to retain its 
character as a business asset and stock 
in trade of money lending business, al- 
most right upto the,date when half 
the area of the property so purchased 
was sold by the assessee at a profi: in 
1948.” 


We are unable to find any infirmity 
in the reasoning or the conclusion of 
the Tribunal on the facts that vere 
presented to it which would have `us- 
tified the High Court taking a diffe-ent 
view. In the result this appeal <ails 
and is dismissed with costs. 


Appeal dismissed. 
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(From Patna: AIR 1966 Pat 371) 


K. S. HEGDE AND A. N. 
. GROVER, JJ. 


The Commissioner of Wealth Tax, 
Bihar and Ogçissa, Patna (In ‘all the 
Appeals), Appellant v. Kripashankar 
Dayashankar Worah, (In all the Ap- 
peals), Respondent. 

Civil Appeals Nos. 1478 to 1481 
of 1967, D/- 29-7-1971. 

(A) Wealth Tax Act (1957), Sec- 
tion 21 (1) (As it stood prior to 1964 
Amendment) — Assets held by a 
trustee — A trustee holding assets for 
the benefits of the beneficiaries under 
a trust-deed is assessable to wealth- 
tax under the Section — (X-Ref.:— 
Income-tax Act (1922), Section 41 (1).) 
AIR 1966 Pat 371, Reversed. (Case 
law discussed), (Paras 8, 10) 


Section 21 (1) specifically takes in 
the trustees. It is true that Sec. 21 (1) 
refers to a trustee as holding a trust 
property on behalf of other persons. 
The conception that the trustee is 
holding the trust property on behalf 
of others may not be in conformity 
with the legal position as contemplat- 
ed by the Trust Act but the legisla- 
ture is competent in the absence of 
any restrictions placed on it by the 
Constitution to give its own meaning 
to the words used . by it in a statute. 
The Parliament while enacting the 
section proceeded on the basis that for 
the purpose of that Act the trustee is 
holding the trust property on behalf 
of the beneficiaries. The mere fact 
that this conception does not accord 
with the provisions of the Trust Act 
does not invalidate Section 21 (1). . 
(Para 10) 
(B) Interpretation of Statutes — 
Taxing Statute — A taxing provision 
must receive a strict construction at 
the hands of the Courts and if there 
is any ambiguity, the benefit of that 
ambiguity must go to the assessee. 
But if the intention of the legislature 
is clear and beyond doubt then the 
fact that the provision could have 
been more artistically drafted cannot 
be a ground to treat any part of a 
provision as otiose. (Para 10) 
(C) Wealth Tax Act (1957), Sec- 
tion 21 (4) — Shares of  beneficidries 
under a trust whether indeterminate 
— Where the settlor creating trust 
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‘and his wife are alive, they have a 
right to be maintained out of the in- 
come of the trust properties and a 
right of residence in the house situate 
in that property; the settlor’s minor 
sons have a right to be maintained 
and educated, the shares of the bene- 
ficiaries are indetermin&te. 

(Para 17) 


Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 1732 (V 57) = 
77 ITR 350, Commr. of Income- 
tax, Calcutta v. Kokila Debi 12 
(1968) 70 ITR 600 = (1968) 2 ITJ 
518 (Bom), Trustees of Gordhan- 
das Govindram Family Charity 
Trust, Bom. v. Commr. of Income 
Tax, Central Bombay 
(1966) AIR 1966 SC 73 (V 43) = 
57 ITR 321, Commr. of Income 
Tax, Mad. v. Managing Trustees 
Nagore Durgha 
(1964) 51 ITR 339 = 1963 Kant 
LJ 114 (Mys), G. T. Rajamannar 
vy. Commr. of Income Tax 15 
(1963) AIR 1963 SC 433 (V 50) = 
(1962) Supp 2 SCR 902, Commr. 
of Income Tax, Bom. v. Manilal 
Dhanji, Bombay ` 
(1962) AIR 1962 SC 163 (V 49) = 
„AA ITR 172, Commr. of Income 
Tax, Kerala and Coimbatore v. 
Puthiya Ponmanichintakam 
Wakt 


(1962) AIR 1962 Cal 295 (V 49) = 
46 ITR 953, Suhashini Karuri 
v. Wealth Tax Officer, Calcutta 16 
(1957) AIR 1957 SC 887 (V 44) = 
33 ITR 472, Holdsworth W. O. . 
v. State of U. P. 9, 11, 15, 16 


Mr. Jagadish Swarup, Solicitor- 
General of India, (M/s. A. N. Kripal B. 
D, Sharma and R. N. Sachthey, Ad- 
vocates, with him), for Appellant (in 
all the Appeals); M/s. M. C. Setalvad 
and S. K. Mitra Sr. Advocates (Mr. 
A. K. Nag, Advocate, with them), for 
Respondent. 


The following Judgment was. 
delivered by: ; TEA: i 
HEGDE, J. :— This appeal by 


certificate arises from the decision of 
the High Court of Patna in a refer- 
ence under Section 27 (1) of the 
Wealth Tax Act, 1957 (which we shall 
. hereafter refer to as the Act). The 
question of law arising for decision in 
these appeals is :— 

“Whether in the facts and cir- 
cumstances of the case, the trustee 
under the Trust deed dated 19th July, 
1949 executed by Kripashankar D. 


Worah was assessable: to. wealth ‘tax 
pee Section 21-+of the ‘Wealth Tax 
ct?” 


2. The trikunal upheld the 
contention of .the Revenue that the 
trustee is liable to be proceeded 
against under Section 21 of the Act 
but the High Court disagreeing with 
the view taken by the tribunal ans- 
wered the question referred to it in . 
the negative. Hence’ this appeal.. .° 


3. The facts of the case as set 
out in the statement of the case sub- 
mitted to the High Court may now be 
briefly stated: The respondent Kirpa- 
shanker D. Worah by means of a deed 
of trust dated July 19, 1949 transfer- 
red certain shares described in Sche- 
dule 7 of the trust deed and certain 
immovable properties and shares in 
business described in Schedule 8 of 
that deed unto himself as the trustee 
for making provision for the mainten- 
ance of himself, his wife, for the 
maintenance, education and the 
marriage expenses of his unmarried 
daughters and for the maintenance 
and education expenses of his minor 
sons. The main purpose of the trust 
is set out in paragraph 3 of the 
objects of the trust. That paragraph 
reads :— 

“To apply the income of the Trust 
Estate for the maintenance and the 
joint use and benefit of the Settlor 
and his wife the said Srimati Kanchan 
Kunver and also for the maintenance, 


‘education and marriage expenses of 


the said two minor daughters Kumari 
Kumud Bala and Kumari Jyoti and 
also for the maintenance and educa- 
tion of the Settlor’s minor sons 
Harsukhari Worah and Chanderakant 
Worah: Provided - always that if the 
income of the Trust Estate is insuff- 
cient for the purpose of meeting any 
of the said expenses the Trustee shall 
have full liberty to dispose of or 
otherwise apply sufficient portion of 
the corpus of the Trust Estate for the 
purpose.of discharging the Trust con- 
tained in this clause.” 


4, Sub-paragraph 4 of the 
Trust deed provides that in the event 
of the Settlor predeceasing his wife, 
the shares and securities mentioned in 
Schedule 7 was to be made over to 
his wife to be enjoyed by her as her 
absolute property, provided that if the 
Settlot' predeceased his wife before 
the marriages of the two unmarried 
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daughters had been performed, the 
trustee was to retain out.of the shares 
„and securities mentioned in. the said 
Schedule sufficient number: of. - shares 
for .the purpose of meeting the 
marriage expenses of. the said zwo 
daughters or either of them as the 
case may be. Sub-paragraph (5)-pro- 
‘yides that after the merriages of koth 
the daughters and/or after the death 
of both of such daughters, whichever 
happens first-and also after the death 
of the Settlor’s wife and the attain- 
ment of majority of both the mnor 
sons, the. trustee wes to hold -the 
Trust Estate for the absolute use and 
. benefit of the. two.. said sons, 
Harsukhari and Chandrakant. It was 
further provided: that the intention of 
the Settlor was. that subject - to the 
trust thereby created the said two 
minor sons would .take a vested in- 
terest in the trust estate. Under 
Clause (4) of the.said deed provision 
was , made for the residence of the 
Settlor, his wife and the minor 
children free of rent in a part of the 
trust properties : described in Sch. 8 
until- the determination of the trust 
„as aforesaid.. Even before the first 
valuation date with which we are zon- 
cerned’ in’ these appzals, both the 
daughters had been married and -the 
two sons had attained ‘majority. The 
reference relates to wealth tax as- 
sessment of the assessee for the assess- 
` ment years 1957-58, 1958-59, 1959-60 
and, 1960-61, the corresponding v<lua- 
tion dates being 2-11-1956,. 23-11-2957, 
11-11-1958 and 31-10-1959, . 

5. The department has assess- 
ed the ‘respondent in respect of the 
wealth tax due in respect of the “rust 
properties: as a trustee. The ques- 
tion for .consideration:is whether he is 
liable to-be assessed to wealth. tex in 
respect of the trust properties. The 
respondent contends that as he is not 
holding the trust properties on be- 
half of the’ beneficiaries; he does not 
come’ within the scope of Section 21 
of the .Act and further as the share 
of the beneficiaries under the trust is 
not indeterminate, he cannot be taxed 
at the. maximum rate. ` 


6. We shall first 4 take. up the- 


question whether the case of-the as- 
sessee comes within;:thìe scope of Sec- 
tion 21 (1) of the Act. At the material 
time Section 21 read thus :— 

_ "21 (1). In the case of the assets 
chargeable . to tax under. this Act 
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which are held by a court of wards or 

an administrator-general or an official 
trustee or any - receiver or manager 
or any other. person, by whatever 
name called, appointed under, any 
order of a Court to manage property 
on behalf of another, or any trustee 
appòinted under a trust declared by a 
duly executed instrument in writing, 
whether testamentary or otherwise in- 
cluding a trustee under a velid deed 


of wakf, the wealth tax shall be levi- 


ed upon and’ recoverable. from the 
Court of ‘wards, administrator-general, 
official trustee, receiver, manager or 
trustee, as the case may be in the like 
manner ‘and to the same extent as it 
would be leviable upon and recover- 
able from: the person on whose. behalf 
the assets are held, and the provision 
of this Act shall apply accordingly.” 

T.. Leaving out the unneces- 
sary words, Section 21 to the extent 
material for our present purpose can 
be recast thus :— 


“In the case of the assets charge- 
able to tax under this Act which are 
held by a trustee appointed under 
a trust:deed by a duly: executed in- 
strument in writing whether testa- 
mentary or otherwise, the wealth: tax 
shall be lévied upon and_ recoverable 
from the trustee in the like manner 
and to-the same extent as it would be 
leviable “upon -and recoverable from 
the person on ‘whose behalf the assets 
are held and the provision of this Act 
shall apply accordingly.” 


8. It is plain from the lan- 
guage. of Section 21- (1) that a trustee 
is also` brought within its scope. But 
that section proceeds on the basis that 
a trustee is holding the trust property 
on behalf of one or more’ ‘beneficiaries. 


9, . The High Court has come 
to the conclusion and that conclusion 
is supported by Mr. M. C. Setalvad;) 
learned Counsel for the assessee that 
it is well established that. a trustee 
does not hold the trust property on 
behalf’ of the . beneficiaries but he 
holds it only for their benefit. Under 
the Trusts Act,. it is indisputable that 
a trustee is the legal owner of the 
trust property. . He holds the trust 
property on his own right and not on 
behalf of.someone else though he holds 
it for-the benefit of the beneficiaries. 
The High Court in coming to the 
conclusion that Section 21 (1) is in- 
applicable to . the -facts. of the case 
heavily. relied on the decision of this 
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Court in W. O. Holdsworth v.. State of 
U: P., (1958) 33-ITR 472 = (AIR 1957 
SC 887). In that case this Court was 
considering the scope of Section T1 (1) 
of the U. P 
Act, 1948. “That section reads: - 


“Where any person” holds - Jand, 
from which agricultural income ` is 
derived, as à . common ` manager’ ap- 
pointed under any law for the time 
being in force or under any agreement 
or as receiver administrator or the 
like on behalf of persons. jointly in- 
terested in such. land ‘or in. the agri- 
cultural income. derived:” therefrom, 
the aggregate of the sums payable. as 
agricultural. income-tax , by” ‘each. per- 
son on the agricultural income deriv- 
ed from such land and received by 
him, shall.be assessed on such com- 
mon manager, receiver, administrator 
or the like, and he shall be deemed to 
be the assessee in respect of the agri- 
cultural income tax: so payable by 
each such person, and. shal be: liable 
to pay the same.” moan 


10. . Tt may be ‘noted that. ‘in 
that provision, there is. no reference’ to 
trustees. That section speaks of “receiv- 
er, administrator or. the like on behalf 
of persons jointly interested in such 
land or in the agricultural income deriv- 
ed therefrom”. While interpreting that 
clause this Court held that.a trustee 
is not a:‘person who can be equated to 
a receiver or an administrator , inas- 
much as those persons hold the pro- 
perty on behalf of other persons 
whereas a trustee is the.. legal owner 
‘of the trust property. `` In that deci- 
sion this Court also. “observed that 
there is a fundamental difference be- 
tween a property being held on be- 
half of others and’ property being held 
for the benefit: of - others. In our 
opinion the ratio of that’ decision does 
not bear on the point under con- 
sideration though certain. observations 
found therein may give some assist- 
ance to the respondent. ` Section 11 of 
the U. P. Agricultural Income-tax Act 
does not refer to trustees at all where- 
as Section 21 (1). of the “Act specifical- 
ly refers to trustees. - It is true that 
it refers to a trustee as holding a trust 
property on: behalf of other persons: 
The ‘conception that the: trustee’ is 
holding the trust property on: behalf 
of others may not be in conformity 
. twith the legal position: as contemplat- 
ed by the Trusts-Act but the legislature 
is competent in the absence of any re- 


Agricultural Income-tax ° 


‘fnartistic ` 


ALR. 
strictions placed on it by the Constitu- 
tion. to give - its own meaning to the 
words used by it in a statute. . There 
ean. be hardly any “doubt that the 
Parliament while enacting Sec.. 21 (2) 
‘of the Act proceeded on ‘the basis that 
for the purpose of that: Act the trustee 
is holding the trust’ property on behalf 
ofthe béneficiaries. The merė fact 
that.this conception does not accord 
with ‘the provisions of the Trusts Act 
does not invalidate Section 21 (1). As 
seen earlier Section 21.(1) specifically 
takes in the trustees.. It: cannot be 
said ‘and it was not said that the 
Parliament had not specifically: brought 
in the trustees. under Section 21 (1). 
What was urged by Mr: Setalvad was 
that though ‘the Parliament intended 
to bring in tthe trustees within the 
scope ‘of that ` provision, it failed to 
achieve its “purpose ‘because of the 
. drafting, inasmuch as the 
section: speaks of the “trustee holding 
the ° ‘trust. property on behalf of 
others”. “It is true that a-taxing pro- 
vision must receive a strict construc- 
tion at the hands of the ‘Courts and if 
there is-any ambiguity, the benefit of 
that ambiguity must’ go to the assessee. 
But thatisnotthesame thing as saying 
that a taxing-*provision should not 
receive a reasonable construction, If 


the intention‘of the legislature: is clear 


and beyond’ doubt then ' the fact that 
the provision could havé been more 
artistically drafted cannot be a 
ground to treat: any part. of a provi- 
sion as otiose.- If the construction con- 
tended for on behalf of the respondent 
is accepted then a part of S. 21 (1) 
would become otiose. So long as the 
intention of the legislature is clear and 
beyond doubt, the. courts have to carry 
out that intention. ‘In our opinion the 
High Court did not take a proper view 


-of the decision of this Court in Holds- 


worth’s .case, AIR. 1957 SC 887 (supra). 


. 11. Section 21 (1) of the Act 
fs analogous to S. 41 (1) of the Income- 
tax Act, 1922. The only ` difference 
between the two sections is that where- 
as the former deals with assets, ` the 
latter deals with income, Subject to 
this difference, the two provisions are 
identically. worded. Hence the dee 
sions..rendered.-under S::41 -(1) of the 
Indian: Income-tax ` Act, 1922 have 
bearing on the question. ; arising for 
decision in this’ case, i 


12. -- ` In Commissioner of EA 
tax, Kerala, € na Coimbatore v. Puthiva 
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Ponamanirhintakami Wakf, 44 ITR 172 

= (AIR 1962 SC 163) this Court pro- 
ceeded on the basis that the inccme 
received by a trustee came within the 
scope of S. 41 (1) -of the Income-tax 
Act, 1922. In Commr. of Income-iax, 
Calcutta v. Kokila Deb:,'77 ITR 3&0= 
(AIR 1970 SC 1732), a similar view “was 
taken by this Court. 

13. In Commr. of Mone as 
Bombay v. Manilal Dkanji, Bombay, 
(1962) Supp 2 SCR 902-= (AIR 1963 
SC 433) this Court again proceedec on 
the basis that S. -41 - applied to the 
trustees. 


14. In Commissioner of Income- 
tax, Madras v: Managing Trusiees, 
Nagore Durgha, 57 ITR 321 = (AIR 
1966 SC 73), this Court was called 
upon to interpret the scope of S. 41 (1). 
Therein the question was whether ‘Nat- 
tamaigars of Nagore Durgha who are 
considered as trustees in whom the Jro- 
perties: of the Durgha vested and ~hey 
would come within the :scope of E. -41 
(1) of the Indian Income-tax Act, 1922: 
This Court answered. that questior in 
the. affirmative. Therein also it was con- 
tended that as the property is vested 
in the managing trustee and he receiv- 
ed the income in: his. own right anc not 
on behalf of the beneficiaries though 
for their benefit, the income in the 
hands of the managing trustee fell out- 
side the scope of S. 41 (1).of the Act. 
Repelling that contention Subba Rao J. 
(as he then was) speaking for the 
Court, observed: 


“There are two answers “to this 
contention.. ‘The doctrine of vesting is 
not germane to this contention. In 
some of the enumeraied persons in 
the section the property. vests and in 
others it does. not vest,: but they only 
manage the property. In genera- law 
the property does not vest in a receiver 
or manager but it vests in.a trustee, 
but both trustees and receivers are in- 
cluded in section 41 of the Act. The 
common thread that passes through 
all of them is that they function egal- 
ly. or factually for others; they manage 
the property. for the benefit of ozhers. 
That the technical doctrine of vesting 
is not imported -in the section is ap- 
parent from the fact that a trustee ap- 
pointed under a trust.deed is brought 
under the section though legally — the 
property . vests in him.” 

15. In G. T. Rajamanmar v. 
Commissioner of Income-tax, Mysore, 
(1964) 51 ITR 339 (Mys) while. d2aling 
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with the scope of S. 41 (1), the High 
Court of Mysore had.to deal with a 
contention similar to the one advanced 
in this case. Therein also the assessee 
relied on the decision of this Court in 
Holdsworth’s case, AIR 1957 SC 887 
(supra). -While rejecting the conten- 
tion of the assessee the High Court 
held that the observations: made by 
this Court. in Holdsworth’s case must 
be understood in the light of the pro- 
vision that this Court was considering 
in that case. The Court held that S. 41 
(1) of the Income-tax Act, 1922 is ap- 
plicable to a case “where income is 
derived from the trust property even 
though the trusteé does not strictly 
speaking receive such income “on be- 
half of” the beneficiaries but is the 
legal owner of that income; the words ` 
“on behalf of” in S. 41 (1) must be con- 
strued as being equivalent to “for the 
benefit of? and further in the case of 
a trust .where the beneficiaries are 
indeterminate, the income must. be as- 
sessed at the maximum. rate in the 
hands of the trustee in view of the 
first proviso to S. 41 (1). In the course 
of that: judgment it was observed: 


“But in the present case if we do 
not read that expression in the man- 
ner I have indicated, then a good por- 
tion of section 41 (1) and the first pro- 
viso thereto becomes otiose. It is not 
proper to construe that any portion of 
a provision in a statute is superfluous. 
Such a construction should be avoided 
except in extreme cases. Though asa 
normal rule the courts should give to 
the words used in'the statute its normal 
meaning, occasions do arise when it 
becomes necessary to give a special 
meaning to a word. 


For the reasons mentioned above, 
I interpret the words ‘on behalf of” 
found in section 41 (1) and the first 
proviso thereto as | equivalent to “for 
the benefit of”. l 


16.. -In- Suhashini Karuri v. 
Wealth Tax Officer, Calcutta, 46. ITR 
953 = (AIR 1962 Cal 295) the High 
Court of Calcutta: held that the words 
“on behalf of” used in S. 21 (1) of the 
Act are synonymous with the expres- 
sion “for the benefit of’. It further held 
that notwithstanding that the trustees 
hold property for the benefit of benefi- 
ciaries and not on their behalf, S. 21 (1) 
applies to them and they are liable -to 
wealth tax only “in the like manner 
and to the extent as it would be levi- 
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able' upon and recoverable from’ any 


such beneficiary”. The Calcutta „High 
Court distinguished the decision of this 
Court . in. Holdsworth’s case, : (AIR 
1957: SC °887). -The “Bombay High 
Court -in Trustees’ of .Gordhandas 
Govindram Family Charity Trust,- 
Bombay v. Commissioner- of Income- 
tax, Central Bombay, (1968) 70 ITR. 600 
(Bom) disagreeing. with the ‘decision 
under appeal: and following ‘the deci- 
-sion of. the Calcutta . High ‘Court -in 
Suhashini. Karuri’s case, AIR..1962. Cal 
295 (supra) took the view that a tru- 
stee also came within the scope of S.-21 
(1) of the Act. .The sarne. view:..was 
taken by the. Allahabad High ‘Court -in 
. Chintamani Ghosh Trust v: Commis- 
sioner. of ‘Wealth ‘Tax, U: P.: We 
think ‘that the view’ taken by.'the Cal- 
cutta,. Bombay ` -and - per ea 
Courts is “she correct Siew 


CIT - ..Now coming: to ‘the cueation 
Ghee the. shares. of. the beneficiariés 
under the trust:deed ‘on the relevant 
valuation dates. are ».determinate: or 
indeterminate we ‘have. to: .bear:: in 
mind the-fact that on those dates: ‘the 


Settlor as well as his. wife were alive. 


They had a right to, be maintained out 
of: the’ income ‘of ` the trust properties. 
They had. also a right of residence’ in 
the house, situate in that. property. The 
two sons..of the. Settlor had a right to 
be maintained. and.educated. . That. be- 
ing so, there is no doubt that on the 
relevant dates, the ‘shares of the bene- 
ficiaries . were ‘indeterminate... -Hence 
the trustee had to be ‘assessed ‘under 
S. 21 (4) as it mood. aa „the ‘relevant 
time. a ; 


18. In the result these “appeals 


are allowed and the‘answer given ` by ` 


the High Court is revoked and in its 
place we answer that question: in- the 
affirmative namely that. on the facts 
and circumstances of the case the trù- 
stee under the trust deed dated July 
19, 1949° executed -by: _Kirpashankar D. 
Worah was assessable. -tó wealth :: tax 
under S. 21 of the Wealth’ Tax Act’ as 
it stood at the. relevant time., The res- 


pondent to pay- costs of the department 
in“ the. , BE 


both in this ‘Court and’: 
Court ~ — hearing fee one ‘set; 


Ps __ Appeals’ allowed. 
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ents 
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~ Letters Patent . (Maa). ci “15 — 
New. point — In. ‘an appeal under.. the 
Letters. Patent:.a point ; involving. not 
only question of law but also that. of 
facts cannot .be allowed to be agitated 
when that point, has never ‘been taken 
even in plaint or before trial court, 
first. appellate court and High ‘Court 
in second appeal nor it has ever been 


Civil Appeal, No. 2561 of 1966, Dj- 


‘raised in memorandum of. ‘appeal at 


any stage. L. P. A. No. 98- of 1963 D/- 
27-4-1965 (Mad), Reversed, . . (Para 5) 


_ . ‘Where in -appeal arising eon suif 
challenging validity of. gift it was 
admitted that-the: alienation was only 
by way. of gift and. was without consi- 
deration, it.was not ‘open to the Divi- 
sion Bench of the. High Court in Letters 
Patent appeal:to: allow the question of 
consideration to be raised. for the first 
time and that.also without any amend- 
ment of -the ‘pleadings being allowed 
and without the: other. party. having a 
proper opportunity to meet the. case. 
(Para 5) 
- Mr. K. .N. Balasubramanian and 
Miss Lily Thomas, Advocates, for’ Ap- 
pellant,, xe 
The . following Judgment of. the 


f Court was. delivered by- 


GROVER, J. This is an appeal ‘by 
special-leave and. arises out. .of-a suit 
filed by Muthu Bhattar against Seetha- 
lakshmiammal and: her. son Subba 
Bhattar. alias Shanbagakannu who was 
a: minor at the time of the institution 
of the suit. The -other -defendants 
were Thiruvathavoor Thirumarainatha- 
swami' Temple - Devasthanam through 
its -Executive Officer residing at Thiru- 
vathavoor? village,’ .Mslur Taluk and 
Thiruvedagam ` ` Devasthanam: ‘through 
its: trustees, residing et’ Thiruvedagam 
Nilakottai Taluk:. ‘The suit: was for:a 
declaration and “possession: of -1-7/8 
share of ‘the.:Archakam service. in -the 
temple‘ and.also to recover 1/8:share in 


(L, "P. A. No.. 98- of 1968, . aE 27-4- 
1965 — Mad.) - 
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the Inam village of Kelavikulam st- 
tached to the Archakam service in the 
third defendant temple. Other’ reliefs 
were also claimed relating to the 

g (Continued on Col. 2) 


! 
_ Vellarubba Bhattar 
i ! 





I 
Velayutha 
Vellasubba. Bhattar I 
d. 1857 


S 
Meenammal- 


t 





i - 
Kalyani. (daughter) . 
Duraiswamy (d. 1938) 


Seetha Lakshmi adopted 
Subba Bhattar alias 
Shanbagakannu 
immediately after her a 
husband’s death. = -- - 


Subba Bhattar had bequeathed àis 
share in the disputed. properties and 


rights to his wife Parvathiammal. n- 


November 20, 1929 Parvathiammal 


executed a.deed of gift in favour of 


Duraiswamy who was described as her 
senior mother’s son. Ths relevant part 
of the gift deed is as follows: 

` “YT have conveyed to you under 
this deed the properties mentior-ed 
hereunder and worth Rs. 3,000/- to- 
gether with pooja rights thereon. end 
all my absolute rights pertaining there- 
to and whereas I have this day itself 
delivered possession of the same to 
you, you yourself shall discharge’ she 


debt upto the tune of about Rupees 


10,000/- in respect of the samé, roù 
yourself shall hold and enjoy the sid 
properties together with pooja rights 
in respect of the two temples at Tiru- 
vedavur and Tiruvedagam for all times 
from son to grandson and so on in suc- 
cession with powers of alienation by 
way of gift, exchange, sale etc. akso- 
lutely as you please.” , n 
The plaint in the suit out of which the 
appeal has arisen is a compliceted 
document ‘and ‘it is-unnecessary to refer 
to all the pleas taken in it. As many 
as 19 issues were framed by the trial 
court. It may be stated; however, that 
© there was neither any . pleading nor 
was any issue framed on the queszion 
whether the gift deed which had keen 
executed by Parvathiammal on Nov- 
ember 20, 1929 was in effect and sub- 
stance a document which had keen 
executed for consideration and hat 


l 
Alagia Meenal 
(2nd daughter) 


Parvathi d 1946 
marrried Subba Bhattar 
in the next branche 
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fourth defendant temple which, how- 
ever, do not survive in the appeal. 


2. Tt will be of assistance to set 
out the following. pedigree table: ` 





| 
Devendra Bhattar’ 
f 


I e Mathu Bhattar 
Sadasiva Bhattar adopted by 
Chokku 

! 


Subba Bhattar 
d. 1925 (left will 
dt. 16 1-24) in 
favour of wife= - 
Parvathi (d. 1946) 


_ Chinnaswami and 
Ammani Ammal 


the properties and rights covered by 
the gift deed had not been conveyed 
by way of.a gift and without any con- 
sideration. The real controversy cen- 
tered on the question whether the 
plaintiff, who was the nearest agnatic 
relation of Parvathiammal’s husband 
was entitled to succeed to the pro- 
perties and rights . which were the 
subject-matter of the gift in preference 
to` Duraiswamy the donee who was 
only -a cognatic rélation of Parvathi 
Ammal’s husband Subba Bhattar. This 
was. particularly so with regard to the 
pooja rights which, according to the 
contention of the plaintiff could have 
been gifted by Parvathiammal only to 
the plaintiff who was the immediate 
heir and not to Duraiswami who was 
a remoter heir. The trial court dis- 
missed the suit and its decree was af- 
firmed by the first appellate court. 

3. Before the first appellate 
court. five points were agitated. Out of 
those only the second and the third 
may be mentioned. These are: 

*(2) Is the gift by Parvathiammal 
valid? sa ‘ ee 
. (3) Even if not valid is it valid 
as a-family arrangement?” . . 
As stated in the judgment of the first 
appellate court the plaintiff’s conten- 
tion was that the will by Parvathiam- 
mal’s husband and the gift by her 
were invalid. because the pooja rights 
and inam lands were inalienable ex- 
cept to the immediate heir and that 
also if they had been conveyed with- 
out any consideration. It was almost 
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admitted that the deed of gift execut- 
ed by Parvathi was an .alienation for 
no value but it was challenged on the 
sole ground ‘that it was not in favour 
of the immediate. heir. : The first ap- 
pellate court was of the view-.that the 
gift, by. Parvathiammal was perfectly 
valid. The court, however, did not ac- 
cede -to the. alternative ` contention 
which: had been pressed’ on behalf of 
the defendants.that even if the gift be 
held to be invalid it should be upheld 
_on the ground that it.: was‘a family 
arrangement. It was found that the 
deed of gift did not evidence family 
arrangement, and there was a positive 
recital therein that: “Duraiswami 
requested Parvathiammal to give him 


the properties in question as a matter . 


of grace and she complied with his 


request and executed the deed ext. B-9.. 


4. The matter was taken in 
second appeal to the High Court. Kai- 
Tasam J. has -stated ` 
terms in“ his ‘judgment ‘that the- only 
question that was argued before him 
on behalf of the plaintiff was that the 
will and the gift were: invalid because 
pooja rights. and inam rights were in- 
alienable except to the immediate heir 
and that too without consideration. As 
by the gift the properties -Were -not 
given to the immediate ` heir the gift 
was not valid. The learned Judge- dis- 
cussed mainly the: various decisions. of 
the Madras ‘High Court and upheld the 
decision: of the first appellate court 
that the gift deed was valid. ` An àp- 
peal was filed under clause 15 of the 
Letters Patent to a Division Bench ‘by 
the’ plaintiff... Before the’ Division 
Bench the plaintiff’s counsel sought to 


raise a new point that the alienation’ 


relied upon, though termed ‘as. a deed 
of gift, was in fact an alienation for 
consideration and therefore invalid 
within the well established principles. 
This point was permitted to be raised 
because ‘it: was, considered that the de- 
termination of the question did not de- 
pend upon the decision as to -facts 
which were in dispute- The bench 
referred not only to ext. B-9 which 
was the deed of gift but also to another 
document ext. B-28 - dated January 
16,. 1921. ` According -to the learned 
Judges: the deed of gift itself provided 
that the donee would ‘have to discharge 
the encumbrances “on ‘the property 
which had been transférred to the ex- 
tent of Rs: 1,000/-. This: encumbrance 
was actually discharged‘ or -June ‘:8, 


in unequivocal’ 


A.L. R. 


1938 vide receipt ext. B-29. The deed: 
of encumbrance . dated . January 16, 
1929 ext. B-28 showed that besides the 
property which was the subject-mat- 
ter of the gift there werə other pro- 
perties subject to encumbrance by way 
of othi for Rs. 1800/-. The entire amount 


‘of Rs. 1800/- was paid and discharge 


obtained by means of the receipt ext. 
B-29. The bench came to the conclu- 
sion that by reason of the discharge of 
the encumbrance the’ donee relieved 
from the encumbrance properties other 
than those which were the subject-mat- 
ter of the gift. It was consequently 
held that the alienation evidenced by 


‘ext. B-9 which purported to:be. a: deed 


of gift was for consideration. The real 
question on which: the litigation ‘had 


- been fought in all the courts was decid- 


ed because-of the above conclusion. 
5. We are wholly unable to 


‘appreciate how on any principle or au- 


thority the Division Bench had, in an 
appeal under the Letters Patent, allow- 
ed a point which involved not’ ‘only 
law but also. facts to be agitated when 
that point had never been taken ‘even 
in the plaint, or béfore the trial court, 
the first appellate court and the High 
Court in second ‘appeal. It had ` not 
been raiséd even in the memorandum 
of appeal at any stage. Indeed it was 
admitted. before’ the first appellate 
court that the aliénation evidenced by 
ext. B-9 ‘by Parvathiammal was one 
by way’ of ‘a ‘gift and was without con- 
sideration. It was never pleaded, as- 
serted or claimed by the plaintiff that 
any. consideration had ‘passed for the 
properties which were the- subject- 
matter of the gift by. Parvathiammal 
in favour. of ` “‘Duraiswami: ° In-such a 
situation it was not open to the Divi- 
sion Bench of the High Court to allow 
the question of. consideration to be 
raised for the first time and that: also 
without any amendment of the plead- 
ings being allowed and without the de- 
fendants having a proper opportunity 
to meet the case. 


- 6. - It has been. pointed - sai by 
learned counsel for. the defendants that 
the statements:in.ext. B-9 did not in 
any way justify the view which -. has 
been taken by the Division Bench. “The - 
liability for the debt which was to be 
discharged was only upto Rs. 1,000/- 
which existed::in respect of the -pro- 
perties: which had . been « gifted. ` No 
reference “was. made .to the ~ discharge 
of: encumbrances which were  subsis- 


1971 | 


ing under the. deed ext. B-28, dazed 
January 16, 1921 on: other properties. 
If the donee himself chose. to pay-:the 
entire.amount of Rs. 1,800/~ by means 
of the receipt ext. B-29 end 
redeem all .the properties including zhe 
gifted: properties. and rights that: coald 
not have the effect of rendering zhe 
alienation. evidenced by the gift deec as 
one for. consideration. We are of: zhe 
view that-it is wholly. unnecessary for 
us to go into the question.whether the 
deed of gift was an alienation for con- 
sideration for the reasons which. we 
have already indicated. - 

= T7. Before us an alternative sab- 
mission was sought to be . raised on 
behalf of. the defendants that even if 
the gift by Paryathiammal' was invalid 
on: other grounds it should be given 
effect to`as valid on-the ground. thet it 
constituted a family arrangement. We 
do not propose to express any opinion 
on this matter and it will be. for the 
High Court to decide it if, the poirt is 
still open for decision and if any nezes- 
sity arises’ for going into it. ‘ 


-8. In the above view- ‘of the 
matter the judgment of the Division 
Bench is set aside. - Since no decision 
was: given on the real question of law 
which had been decided by the learn- 
ed single Judge and which is of certain 
importance the case shall go back to 
the High Court for a fresh decision of 
the appeal in accordance with. law. 
. There will be no order. as to costs in 
this court . 

Appeal remanded. 


AIR 1971 SUPREME COURT 271 
(V58 C 538) : 
. (From: ‘Caleutta)* . 
> K. s. HEGDE AND A. N. 
x GROVER, JJ. 
The Punjab Produce. and Trading 
Co. Ltd. Appellant v. The Commis- 
sioner of Income-tax, West Bengel, I, 
Calcutta, Respondent, 
- Civil Appeal No. 1344 of 1967 D/- 
29-7-1971.. 
(A) Income-tax Act (1922), S 23A 
(9). Explanation (b) . (ii) (as it stood 
prior to amendment. of 1957) — Com- 
pany in which the public are substan- 


*(L. T. RefNo, 86, of 1962, Di 24-11- 
"i966 — Cal)” ’ 


HO/f0/D853/71/LGC- z 


Punjab P.. & T. Co. v.: Commr., 


'him) 


I.-T., West Bengal [Prs. 1-2] S. C. 2471 


tially: interested — In .. order that a 
Company might be treated:as one. in 
which the public were substantially in- 


terested it had to satisfy that its affairs 


were at no time ‘during. the - previous 


‘year controlled by. less than 6 persons 


and shares carrying more than 50% of 
the total voting power: were not held 
by less than 6 ‘persons. (Case law dis- 
cussed.). (Para 8) 

` (B) Income’ Tax Act (1922), S. 23A 
— Super tax — An:order made under 
this section directing. payment of addi- 
tional super tax is not an order of as- 
sessment within the meaning of S. 34 
(3) and to such an order the period of 
limitation prescribed thereby does not 
apply — (X~Ref: S. 34 (3)). AIR 1967 
SC 823, Foll. - (Para 9) 
Cases Referred: ` Chronological Paras 
(1970) -AIR 1970 SC: 1559 (V 57) 

‘= C, As, 1204 & 1205-of 1968, 

D/- 29-4-1970; The Star Co. Ltd. : 

v. Commr. of Income Tax (Cen- 

‘tral) Calcutta _ R 
(1967) AIR 1967 SC 823- (V 54)= 

63 ITR 663, M. M. Parikh, 

Income Tax ‘Officer, Special 

` Investigation Circle “B” Ahme- 

dabad v.: Navanagar Transport ` 

-and Industries Ltd.’ 


(2965) I. T. Ref. No. 204 of 1961, 


D/- 11-2-1965 = 62 ITR 334 

(Cal), Indian Steel & Wire- Pro- 

ducts Ltd. v.. Commr. of _ 

Income Tax, W. B. Calcutta . 6 
` Mr. V. S. Desai, Sr. Advocate (M/s. 
N. R. Khaitan, B. P.. Maheshwari and 
Miss Krishna Sen, Advocates, with 
for Appellant; Mr. Jagadish 
Swarup, Solicitor General of India (M/s. 
S. K. Aiyar and B. D.. Sharma, Advo- 
cates, with him) for Respondent. 

The Judgment of the- rou was 

delivered by ` 


GROVER, J.: This is an ea by 
special leave from a judgment of the 
Calcutta High Court in an Income-tax 
Reference. 

2 - The assessee. is a limited 
company ‘incorporated .under the erst- 
while Gwalior State. Companies Act 


‘which did not make any distinction be- 


tween a, private company and a public 
company. ` The paid-up capital of the 
company was Rs. 25,00,000/- composed 
of 25,000 ordinary shares of Rs, 100/- 
each. These 25,000 . ordinary -.shares 
were. held. by 17 shareholders in all. It 


was- also. common ground that the 


shares ‘carrying more than 50% of the 
total voting power were. held by less 
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tham 6 persons during. the accounting 
period. The assessment year was 1955- 
56 the. accounting year being -the one 
ending on March 31, 1955. The ~total 
income: assessed- for the. aforesaid year 
was Rs. 9,54,658/- on which tax payable 
amounted to Rs.. 4,05,492. The sur- 
plus available for distribution of divi- 
dend. was. Rs: 5,49,166/-. No. dividend, 
. however, was distributed although at 
the meeting held om June-8, 1955. the 
accounts which were approved showed 
a net profit of Rs. .6,81,298/-.. vats 


Be. The controversy . before the 
Tncome-tax -Officer centered -on the ap- 
plicability. of the provisions of S. 23A 
of the Income-tax Act.1922;: : According 


to the. assessee that section was not ap-. .. 


plicable .but. the ...Income-tax- ` ‘Officer 
came tothe conelusion- that. since- the 
shares carrying more than 50% of the 
total voting power. were. held by: less 
than 6 persons fhe company was not one 
‘in. which the public were. substantially 
interested. -As no justifiable.. reason 
for non-distribution of the requisite 
percentage. of the .dividend: had been 
furnished: S. -23A was applicable and 
100% distribution ‘was -called -for.:; In 
view of the provisions. of, ‘S, 23A (1) 
additional super tax of. Rs. 1,37,291.50 
paise was- imposed subsequent to.. ‘the 
completion .of the assessment, 


4. ` The assessee’ went up: in’ ap- 
‘peal to the: Appellate Assistant - Com- 
missioner but the same’ was dismissed. 
‘The sole point that was: argued before 
the Appellate Tribunal .was: whether 
the assessee: fulfilled the conditions 
stated in ‘sub-clause (b)(ii). of the Ex- 
planation to S..23A of. the.Act. “This 
argument will be considered’ presently. 
‘The Tribunal, however;..was not per- 
suaded to accept the contention. of-the 
assessee. Onan application being filed 
under S. 66 (1) thé Tribunal referr- 
ed the following question’ of’ ‘law ` for 
the opinion of the High Court: 


. © ` (1) “Whether. on ‘the ficts andl: in 
the circumstances .of the.-case,. the .as= 
‘sessee company is oné in “which: the 
public. are substantially; interested 
‘within the.meaning of the Explanation 
to- Section -23A: of the Income-tax: Act, 
.as ‘it. stood at the relevant: time? «~~. 
~. (2) Whether on. the. facts: and in 
the.circumstances df- : the - case, “the 
imposition of the additional. super-tax 
under Section 23A without recourse to 
the -provisions of Becton: B42 a." “was 
legal and valid?” e.. gull: . 


‘beneficially held: by the: public ~ 


.5. *- Section 23A: of the Act con- 
fers power on the-fncome-tax - Officer 
to. assess companies to super tax. on 
non-distributed income in certain cases. 
We are concerned, in the present ap- 
peal, only with. sub-s,.(9) and: the -Ex- 
planation thereto.: That - sub-section 
provides inter alia that nothing . con= 
tained:in the section shall apply to any | 
company in which the public are sub- 
stantially interestéd,. The -textiof Ex- 
planation the interpretation of: which 


is the- subject-matter of dispute: is as 


follows:. : ; 
“Paeplanation. — For the purposes 
of this. section a company: shall be 


deemed to be a company in which-the 
public. are substantially interested—. 7 


(a) If-it is a company: owned by 
the -Government or in ‘which’ not less 
than forty per: cent’ of. the shares are 
Held” ‘by.-the Government. - . 

_ _ ¢b) Hit is not a'private ‘company 
as defined in the Indian Companies Act 
1913; (VII- of-.1913) and / 

" (i) its shares (not. being’ shares en- 
titled to a fixed rate of dividend, whe- 


‘ther with or without a- further right to 
„participate in profits) carrying not. less 
-than- fifty ‘percent of the voting power 


have ‘been allotted : uncoriditionally to, 
or- acquired: unconditionally by, -and 
were: throughout. the- previous : year 
(not 
including. a company to which’ te pro- 
visions. of this - ‘section. apply): Le 


‘Provided that in the case ' of any ` 
such company.as is referred to in sub- 
‘section (4), this sub-clause shall apply 
as if for the words ‘not less than fifty 
per cent’ the words ‘not less than forty 
per cent’, had been substituted; 

(ii) the said shares were at any 
time during the previous year the sub- 
ject of dealing in any recognised stock 
exchange in India or were freely trans- 
ferable by the holder to n piner mem- 
bers of the- public; and“: 


(iii). the affairs. of! the. company or 
the’ shares carrying more “than `. fifty 
per cent of the. total voting power were 
at no’ time’ during’ the ‘previous year 
controlled or held by less than six 


-persons: -(pérsons: who are’related to 
one another as husband, ‘wife; ‘lineal 


ascendant: or descendant or brother or 
Sister, as the case- may be, being treat- 
ed as a single, ¡person and -persons who 
are nominees of`anóthèr ‘person to- 
gether. with. that. -other përson being 
likewise treated as`a. single person: ` 
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Provided that in the case of any such 
company as is referrec to in sub-sec- 
tion (4), this clause shall apply as if 
for the words “more than fifty per 
cent? the words ‘more than sixty per 
cent’ had been, substitated. ee 


: Tt is quite clear ‘that el. (a) 
was not relevant and had no- applica- 
tion. It was also not disputed that the 
assessee had fulfilled the © conditions 
contained in~-sub-clauses (1). (i) and 


(b) (ii) of’ the Explanation. The 
sole question whick- had to be 
decided: by. the ‘Tribunal and the 


High Court was whether the. as- 
sessee had fulfilled -the conditions 
set out in sub-clause (b) (iii) of the. Ex- 
planation. It was. not found that the 
affairs of the company were, at any 
time, during: the previous year, con- 
trolled- by . less than 6 persons, . the 
number six being arrived at ‘according 
to the formula laid down-in the sub- 
clause. . The sole finding on which the 
decision. went against the .assessee: was 
that.shares carrying more than 50% 
of the total. voting ‘power were 
during ‘the previous year -held by 


less than. 6 persons.. The argu- 
ment which has throughout been 
pressed on behalf of. the asses- 


see -is’ that the ward “or” which is 
to be found between the, words “the 
affairs of the, company”? and- “the 
shares: carrying more than...” . had 
been used disjunctively ‘and therefore 
if either one of the conditions did not 
exist the. assessee would. be entitled to 
say that the: conditions laid down in 
sub-clause (b) (iii) hed been ‘fulfilled. 
In other words if it was established 
that the affairs of the assesseé were at 
no time, during the previous year con- 
trolled by less. than 6 persons ‘it would 
be a company in. which the’ public 
were substantially, interested éven 
though the ‘shares. carrying more than 
50% of the total ‘voting .power had 
‘been held during the previous | year by 
Tess than six persons. The’ “Tribunal 
disposed: of this contention in ‘the fol- 
lowing manner: i 


. “Sub- clause (iii) is divided into ine 
parts; the first part relates:to the affairs 
“of the company being controlled by 
not less than 6 persons ‘and the second 
part relates to holding of shares’ car- 
rying more than 50%. of the total, vot- 
ing power by not less.than 6 persons. 
Both these -parts are joined with the 
main part of clause (b) by the use’ of 


Punjab P. & T. Co. v. Commr., 


I.-T., West Bengal [Prs. 5-7] S. C. 2473 


the conjunctive word “and” so that the 
proper ‘construction: : of .the sub-clause 
(iii) would: be as follows: 

(1) If it is not a‘ private company 
as defined: in the Indian Companies 
Act, 1913 and the affairs of the com- 
pany were at.no time during the previ- 
ous year controlled. by less than six 
persons; 


(2) If it ‘is not a.private company 
as defined in the Indian Companies 
Act, 1913 and the shares carrying more 
than 50% of the total voting power 
were at no time during the previous 
year held by. less than 6 persons.” 
According ‘to the Tribunal sub-cl. (iii) 
of cl. (b) sought to impose two distinct 
and separate conditions, namely, (1) 
control of the affairs: of the company 
and (2) requisite percentage of the vot- 
ing. power held by virtue of the hold- 
ing of shares. In order that a company 
might be treated as one in which the 
the public were substantially interested 
it had to show that not merely ` its 
affairs were controlled by not less than 
6 persons ‘but also that 50% of the 
total voting power had ` been held by 
not less: than 6 persons.: The High 
Court looked closely into the language 
of the Explanation and had no diffi- 
culty in ‘coming to the conclusion that 
the conditions laid down in all the sub- 
clauses of cl. (b) had-to be satisfied. 
The difficulty, however, was created 
by the language of sub-cl. (b) (iii) in 
which the word “or” appeared in more 
than. one place. In’ a previous Bench 
‘decision of the Calcutta High Court in 
an Income-tax Reference ‘(The Indian 


‘Steel and Wire Products Ltd. Calcutta 


v. Commr. of Income-tax, West Bengal, 
Calcutta, I. T. Ref. No. 204 of 1961 D/- 
11-2-1965'(Cal.) ) the same point had 
arisen": andithad: been heldthat the 
conditions prescribed ‘in sub-cl. (b) (iii) 
would not be satisfied sy mere com- 
pliance with one branch of it. Both 
branches namely the control of the 
affairs by not less than 6 persons and 
the holding of shares carrying the 
requisite percentage of the total vot- 
ing power by not less than 6 persons 
would have to be fulfilled. - : 


A On behalf of the assessee . a 
peed deal of reliance has been placed 
on.a decision of this court in The Star 
Co. Ltd. v. Commr, of Income-tax. (Cen- 
tral). Calcutta, „Civil Appeals Nos. 1204 
and 1205 of 1968 D/- 29-4-70 = (AIR 
1970 SC 1559). In that case sub-clause 
(b) (ii) came up for consideration and 
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it was held that the two parts of the 
explanation contained .in-. that: sub- 
clause were alternative. In other words 
if one part was. satisfied it was un- 
necessary to consider whether >the 
second part was also satisfied... Thus 
the word “or” was treated as having 
been used disjunctively .and not ` con- 
junctively. The same reasoning. is 
sought to be invoked with reference to 
sub-clause (b) äi). 


8. ~ Itis significant: ihat the Tan- 
guage of sub-clausės (ii) and. (iii) of 
cl. (b) is different. The former relates 
to a positive state of affairs, whereas 
the latter lays down negative condi- 
tions. The word “or” is often ‘used, to 
express an alternative of terms defined 
or explanation.. of. the same thing in 
different words.. “Therefore . if either 
of the two negative conditions which 
are to.be found in sub-clause. (b) (iii) 
remains unfulfilled, the’ conditions laid 
down in.the entire clause .cannot «be 
jsaid to have been satisfied. The’ clear 
-limport of the opening part of.cl: (b) 
with the word “tand” appearing there 
read with the negative or. disqualifying 
conditions. in sub-cl. (b). (iii) is that the 
assessee was bound to satisfy apart from 
the conditions ‘contained inthe other 
sub-clauses that its. affairs were at no 
time during the previous year controll- 
ed -by. less than 6 persons and shares 
_{earrying more than 50% of the total 
voting power were . during the same 
period not held by less than 6. persons. 
We are unable to find any. infirmity in 
the reasoning or.the conclusion of the 
Tribunal and the High Court so far as 
question No. 1 is, concerned. 


9. The second question: sande 
concluded by the decision of this court 
in M. M. Parikh, Income-tax Officer, 
Special Investigation Circle “B”, Ahme- 
dabad v. Navanagar Transport . and 
Industries Ltd., 63 I T..R..663 = (AIR 
1967 SC 823) in which it wās held that 
-jan order under S. 23A of the Act made 
by thè Income-tax Officer directing 
payment of additional super tax was 
not an ordér of assessment within the 
meaning of S. 34 (3) of the Act and to 

such an‘order the period of limitation 
prescribed thereby did not: apply. 

10.- In the result ‘this* “appeal 
fails and. it is dismissed ‘with costs... `. 

ai _ Appeal dismissed. 
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S. C. ROY, JJ. - 
Rameshwar Prasad Upadhiya, i 
pellant v., The State of Bihar, Res- 
pondent. E ; 
Crimin al, "Appeal No. 61 of 1968, 
D/- 20-9-1971. 
~<. Prevention ` “of . Corruption Act 
(1947),. Section. 5 (3) — Criminal mis- 
conduct in discharge of . official duties 
— Presumption . ‘under. sub-section (3) 
— Rebuttal. : . 
: Upon proof - of the disproportion 
entone in sub-section (8) of : Sec- 
tion 5; the onus falls -upon an -accused 


‘person- to account satisfactorily the ac- 


quisition of “properties and pecuniary 
sources: held or possessed by him. 
‘it is true, may not be as 
strict as the - initial- onus on the prose- 
cution which has ‘first to establish the 


“disproportion ` ‘between the properties 


held by an accused and the known 
sources’ of his'income. But’ where 
from the facts the: disproportion was 
not satisfactorily - explained it could 
not be:said that excessive burden ‘was 


thrown on accused to explain the dis- 


proportion: - (Para 15) 
Cases’ Referred: -Chronélogical Paras . 


(1966) AIR 1966‘SC. 1762 (V 53)= 


1966 Cri LJ 1357, V. D: „Jhingan. 
v. State -of:U. P; 714 
Mr.: A. Sv R. Chari, Sr. ` Advocate, 
Shree Ram 
Tiwari and Rathin Das, Advocates, with 
him); for Appellant; Mr. U. P. ’ Singh, 
Advocate, for Respondent. ; 


The * Judgment of the Court was 
delivered by. 

i .SHELAT,. J. :— The appellant 
was; ` sincè 1945," serving” as an as- 
sistant goods clerk’ at various ` railway 
stations ` on, the Eastern Railway. He 
did so till January 1963 when he was 
suspended from service. ‘The lasb 
two railway stations. where he served 
were Buxar and Patna: ‘Junction be- 
tween 1957 to 1963. 

+. - He was tried by the Special 
Judge, ` „Patna. ‘under. Section 5 (1) 
read with Section 5 (2) of the Preven- 
tion of. Corruption. Act 2. of 1947, the 
charge., „being that.. while ` working as 


*(Criminal -Appeal ` No. 21£. of 1965, 
' D/-:16-11-1967-— Pat.) - 


JO/JOjE8T6]TL/BNP p 


197% 


an assistant goods clerk at Buxar. and 
Patna between April 1956 and March 
1959 he was habitually accepting and: 
obtaining or agreeing to accept or de- 
manding illegal gratification and also 
for misconduct in the discharge of 
his official duties as contemplated by- 
sub-section (3) of that section. His- 
defence was that he was falsely invol- 
ved in the charge by the traders who 
resented his strictness against trans- 
gression of the railway rules and by 
trade union rivals in league with the 
investigating Officer.. He also demied’ 
that he acquired or. was in possession of 
properties or pecuniary resources dis- 
proportionate to his known sources of 
income. - ; ; 7 
>38. The learned Trial Judge 
held that except- for one instance 
where ` he demanded Rupees 15/- as 
illegal gratification the rest of the in- 
stance alleged against him had not been 
established. The appellant, thereiore, 
could not be said to be habitually ac- 
cepting or obtaining or demanding’ 
illegal gratification within the’ m2an- 
ing of Clause (a) of Seztion 5 (1). But 
he. accepted the prosecution case of 
the appellant being in possession of 
properties and pecuriary resocrces 
disproportionate to the known sources 
of his income and. on that finding held 
him guilty under Section 5 (2) and 
sentenced him to two years’ rigcrous 
imprisonment., On appeal against the 
said conviction, the High Court con- 
firmed the sentence and dismissing 
the appeal held that although the case 
against the appellant that he was. 
habitually . demanding or accepting 
illegal gratification had not been pro- 
ved, and only one instance of derand- 
ing bribe had been provided, it was 
enough for the purpose of sub-sec- 
tion (2) of Section 5 that it had also 
-been established that he was in’pcsseés- 
sion of properties: disproportionate: 
to his known source of income, and 
was therefore, guilty of miscouduct 
in the discharge of his official Cuties 
as envisaged by sub-section (3) of Sec- 
tion 5. Hence this appeal by special 
leave, Boras 4G. : . 
4, As regards the appellant’s 
demand of Rupees -15/- as bribe from 
Chiranji. Lal Ladiya (P. W. 18), there 
was concurrent finding both cf the 
Trial Judge and of the High Court 
In the absence of any reason shown to 
us-for interfering with that finding 
we decline to. reappraise the evidence 
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in respect of . that instance in accord- 
ance with the well settled practice. of 
this Court, . a - 

-5. As regards the prosecution 
case of the appellant being in posses- 
sion of properties and pecuniary re- 
sources disproportionate to his known 
sources-of income, the evidence was 
that: when he was appointed in 1945 
in the service of the railway, he start- 
ed with a monthly salary of Rupees 
45/-- By 1958 his salary had gra- 
dually reached Rupees 147/- exclu- 
sive of the usual deductions. As cal- 
culated by the Special Judge, the total 
amount of salary drawn by him from 
1945 to 1958 was not more than Rupees 
16,172/-. This figure, as noted by the 
High Court was not controverted by 
the appellant, and therefore, could 
safely be .accepted. i ' 


6. As against such a -modest 
salary, there were. four Savings Bank 
accounts in the post offices at Arrah 
and Balia. One account was in the 
name of the appellants -minor son 


. showing total deposits therein amount- 


ing to Rupees 8,176/- made between 
1950 and 1953. -The second account 
was in his own name wherein between 
1950 and -1953 various. amounts were 
deposited aggregating Rs. 3,056/-. In 
the third account, which was in the 
name of his minor daughter, deposits 
made between 1953 and 1954 totalled 
Rs. 6,300/-. The fourth account. was in 
the name of the appellant’s wife. That 
account: was opened with an initial de- 
posit of Rs. 13,005/- on May 5, 1955. 
On July 20, 1959, another sum of 
Rs. . 2,237/- was deposited therein. 
There were, no doubt, several witb- 
drawals from these. accounts during 
this period: But the fact was that be- 
tween 1950 and 1955 the total amount 
of deposits made in these four accounts 
came to Rs. 30,537/-. 

_% > The appellants wife and 
children admittedly had no indepen- 
dent source .of income. Throughout 
this period they. were living with him. 
Their maintenance and upkeep must 
have exhausted a major part, if not 
the entire, salary earned by the appel- 
lant. Despite that fact, the evidence 
showed that he had purchased two 
trucks, one in April 1956 for Rupees 
27,810/-, and the, other in January 
1957 for Rs. 27.505/-. There is no gain- 
saying that the savings accounts anc 
the acquisition of the two trucks meant, 
that the appellant was in possession of 
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property “which was disproportionate’ 


in comparison with -the salary he was 
earning during the period. Under ‘sub- 
sec, (3)-of-Sec. 5 the presumption - of 
misconduct has:to be raised which the: 
appellant had: to: rebut by satisfactori- 


ly accounting how: and. wherefrom he: 


had acquired: those cash-: deposits and. 
the‘two trucks, the total value. of which 
came to a little more: than Rs: 80,000/- 
against the total- amount. of salary of 
Rs. 16,000/- -and-odd drawn by. 

but out of which yey ane ae have 
been: saved by.him... .- ae! 


8. .The’ appelants IER ‘was 
that he,” his: father Ramanand -Upa- 
dhyaya and, his: step-brother Radha 
Krishna formed a Hindu ' -undivided 
family, that his father carried on 
money-lending: business, from out, of 
the profits whereof the family acquir-' 
ed: 200-:bighas of lands and: that it was 
out‘of the. gains. of the .said ` business 
and those lands: that “deposits were. 
made from time to time in the -said 
four savings accounts. ~ and‘ the “two. 
trucks purchased. In. his * 
under Sec. 342 of the’ Code of Criminal’ 
Procedure, -however,- the ‘appellant did 
not give any particulars regarding the 
income: from: the business, lands ‘or the: 
houses ‘in Balia which. he’ said belong- 
ed to the: family; and though he allud- 
ed to the -fact-of Radha Krishna being 
a practising lawyer, he did: not: speci- 
fically say, as ‘observed~by the. . High. 
Court, that the professional. earnings 
made by his. step-brother were: either. 
treated’ as-joint - family. -earnings ` or 
were thrown: by the brother. into the 
hotehpotch:” -He did not. also examine. 
the brother as his. witness to show 
either the ‘quantum of'his professional 
income orto show if such income or 
part of it ‘was diverted’ o the. Taniy 
coffers. : 


9. The sopelana did, Tower 
examine his brother-in-law’: “Radha Kri- 
shna Misra, (D. ' “W. 1) . and’ -produced 
some ‘account ‘books relating to the: 
money-lending’ - business. D W. 1 


claimed’ in’ his evidence that’ he - was. 


looking after the -affairs ‘ofthe. family 
both during. the lifetime: of the appel- 
Jant’s: father ` and after hiš- ‘death in 
1958, and ‘was therefore, in à position’ 
to’ depose about’ the said: business’ and 
the family lands. ‘In the witness’ box, 
however, ‘he could not even give the 
locations of the- lands, nor ‘could - ‘he 
give any exact. ‘idea of: “the ‘income 
from those ‘lands or from the money- 


statement ' business , during. his -lifetime. © 


ALR. 
lending: business.--In factatone stage 
of his evidence he admitted:that during 
the: lifetime of the appellant’s father, 
the: father. himself used: - to ` -look 
after that business and. he .:alone’ 
used * to - maintain - ‘accounts in res= 
pect” thereof. - In: view of ~ such 
vague . and - “indefinite evidence, both 
the Special Judge and the High 
Court were of the opinion that Misra 
was not: a -wWitness-.who- could: "have 
managed the säi lands’or the said. 
business as claimed „by: the defence, and. 
thereforė, was not in a- ‘position: to give 
any idea ‘as-to the income arising irom’ 
them ‘with any degree of" preciseness. 
The books of account relating to the 
money-lending business showed. only. 
the accounts of persons to whom moneys 
were lent, but did not show the gains. 
made from that business. “Since. neither 
the appellant. nor..D.-W, 1, nor., the 
books threw-:any ‘light on the ‘question 
as to the profits and, gains “from: the 
business and the: : lands, the” evidence 
came to. no. more. than; that the ap- 
pellant’s. father, used. to carry on” that: 


. yo. ` There, was,” “however,” “the 
évidence. of P., W. 19, the ` 'Lekhpal _ of 
Karanpur Chapra that Ramanand Upa- 
dhyaya .was possessed of about 200 
bighas ‘of Tands, in various villages, out 
of which 41 bighas were kasht and the. 
rest were lands ‘mortgaged’ to ‘him. 
Presumably, the mortgage amounts, 
for which: ‘those lands had been mort- 
gaged to him; came.either . from the 
capital or the income of the’ money- 
lending. business.” But, -as aforesaid, 

neither: the_ appellant’s. statement, nor 
the evidence of D. W: 1, nor the books 
producéd in the Trial Court threw any 
light on the extent of that. business, 
the capital: -or the income arising, there- 
from, or.the amount involved in those 
mortgages, ` The evidence, also did not 
point to the fact. that any’ : particular’ 
amount, was. diverted towards making 
the said. ‘deposits in the ‘said savings 
accounts or towards the _purchase of - 
the said two. trucks, . As regards the 
houses in’ Balia, ds against the allega“ 
tion of D. W. 1 that there were four 
houses: which fetched ‘an annual income 
of Rs. 500/- to Rs;.600/-,, the municipal. 
records:-showed” that: there were: only 
two houses-which’stood.not in-the name 
of the father but that of :-the step- 
brother,’ and that-the annual assess- 
ments in respect of them -were res: 
pectively Rs. 45/-. and Rs. 70/- only, 
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Obviously, the income from the hous2s 
could not be as high as alleged ty 
D. W. 1. Prima facie, the fact that 
the two houses stood in the name bf 
Radha Krishna would indicate that 
they belonged to him unless: it - was 
shown by some evidence. such as title 
deeds, that they belonged to the joint 
family, and: that it was only. for tne 
sake of.convenience or expediency that 
they were entered in the municiral 
repisters-in the name of -Radha Kri- 
shna. Neither such evidence nor tne 
evidence of Radha Krishna was ad- 
duced to. show that the houses belor.g- 


ed to the family -or what their income . 


was: or that such income or. part of it 


was deposited in the savings accounts: 


or was. utilised towards ` the purchase 
of the said two- trucks. The professional 
income,. whatever:.it was, -earned by 
Radha -Krishna would ordinarily -. ‘be 
the income of Radha Krishna. Unless, 
therefore, it was shown that it was al- 
lowed to. be treated as family income 
by Radha Krishna or was brought: by 
him in the hotchpotch, it was. difficult 


to treat- that as a known -source of 
income for explaining the deposits in . 


the. post office: accounts or the capa 
tion of.the trucks.: . 


11. Mr. Chari- relied’ on a ccm- 
promise decree, dated June`5, 165, 
with a view to show that the ` appel- 
lant had filed a suit. for. partition of 
the houses against the” 
Strangely, the fact of the - appellant 
having filed that suit was not relied 
upon in the Trial. Court by him. The 
appellant did not also rely. on the. cuit 
or the compromise decree in the High 
Court. It would, therefore, .appear 
that the suit and the decree. were col- 
lusive, their purpose. being to skow 
that the houses were family. proper- 
ties. If. that, was so, it is difficult to 
understand why the fact of the . suit 
having been filed by the appellant and 
the compromise decree passed therein 
were not relied on by him. either in 
the Trial Court or in the High Court. - 


12. Of the two ‘trucks, one was 
purchased. in the. name of the .apoel- 
lants wife on April 16, 1956. The 
price. of. that truck was paid in three 
instalments, all of which were paic up 
Between March and April 1956. The 
Savings Bank account in her name 
showed that Rs. 12,000/- were with- 
drawn therefrom by ker on Apri. 2, 
1956, exactly on the day on which the 


step-brotker.. 
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second instalment of: Rs, . 18,155/- 

part of the price of the. truck was paid 
to M/s Tewary Bechar & Co. from whom 
that truck was purchased. No doubt, 
the case of D. W. 1 was that this truck 
as well as the other truck were pur- 


chased by the appellant’s father. But 
the truck was registered” in the name 
of the appellant’s wife. Only a few 


days after its purchase she transferred 
and got it registered in the name of 
her son. The evidence was that all 
the payments in respect .of the pur- 
chase of the two. trucks were made by 
D. W. 1.and not by the appellant’s 
father, though; it was he who was al- 
leged to have purchased them. In the 
ledger of. M/s Tewaty Bechar & Co. 
the appellant’s wife was shown.as the 
purchaser; and corioualy, her address 
shown there was care of D 1, and 
not the appellant or his father. It was 
somewhat extraordinary ‘that although 
the appellant’s father was said to have 
purchased the trucks, there . was no 
trace of his name either in the books 
of M/s Tewary Bechar & Co. or in the 
registration entries’ or anywhere else. 
The books maintained by the father in 
respect of the money-lending: business 
also do not appear to have’ shown that 
he had made’ these purchases, nor did 
they have any account therein reflect- 
ing the purchases. | 


13. In the light: of ‘this evi- 


» dence helices the ‘Trial Court nor the 


High Court ‘was’ prepared to ac- 
cept the appellant’s explanation or 
the evidence’ of D, W. 1 that the 
trucks were not purchased by him 
but by ‘his father from the income 
of the business or the lands. No ex- 
planation was forthcoming as to why, 
if the father ‘was ‘the: purchaser, the 
trucks were purchased in the name of 
the appellant’s ‘wife, why they were 
registered in her name, how or under 
what family arrangement one: was 
transferred to the appellant’s son, why 
payments: were made in the name of 
D..W. 1 and, why the. address of .the 
appellant’s: wife was shown to be care 
of D. W.. 1. The evidence would, on 
the contrary, show. that the entire ar- 
rangement for purchasing the trucks 
was made by D. W.1 and that-was why 
payments were made through or-.., by- 
bim and the address of. the purchaser, 
the appellant’s wife, was shown. as 
care of D. W. 1, so that if any enquiry 
had to be made by M/s Tewary Bechar 
& Co. with regard to the payment: of 
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such enquiry to or through D: W. 1. 


- 44, As’ against all this Saden 
upon “which the Trial Court and the 
High Court gave their concurrent find- 
ings, counsel for the appellant raised 
two contentions. : Relying ‘on ‘ the 
observations of this Court in V. D. 
Jhingan’ v. State of U. P., AIR‘ ‘1966 
SC 1762 cited in fairness to the appel- 
lant by the High Court itself, counsel 
contended that though Sec.:5 (3) rais- 
ed a presumption against an. accused 
person upon proof of disproportion be- 
tween the known sources of his income 
and the properties held: by . him, it 
would be enough for its. rebuttal if the 
explanation tenderėd; by. him appéar- 
ed on a preponderance ' of ‘probabilities 
tò be true, and. therefore, ` “he was not 
required to` prove his” case’ ‘as’ ‘strictly 
as where a case had to be proved be- 
yond any reasonable - ‘doubt. There- . 
fore, the argument ran, the High. Cotrt 
had thrown upon the appellant a bur- 
den of proof which -was ‘excessive. than 
the one required under. sub-see. (3). of 
Sec. 5. The second contention, which 
indeed was the corollary of the first, 
was that the evidence showed that 
though the. ‘appellant’s father carried 
on the said“ business’ and also held as 
much as 200 bighas of lands, no bank 
or similar account stood in his 


earnings from the said: business and 
the said lands. . That would . suggest, 
counsel argued, that the: appellant’s 
explanation that the deposits in ‘the 
savings accounts and the cost of „the 
trucks came from those earnings was 
true. . The High Court, © therefore, 
ought to have regarded his. explana- 
tion as being . on.a preponderance -: of 
probabilities acceptable and as. satis- 
factorily accounting the disproportion 
between the income of the appellant 
and the properties and, pecuniary sour- 
ces acquired. by ae 


15.- A reasonable “view of: ‘the 
beidence” on record and an’. examina- 
tion’ of the findings: based ‘on. that: evi- 
dence given with unanimity both. by 
the Special. Judge and the High Court, 

‘ however, fail to. satisfy that’ either: of 
the two contentions can prevail. : There 
is no doubt that upon proof of the dis- 
proportion mentioned in’ sub-sec. (3) 
of S. 5,-the onus falls upon an accus- 
ed person to account satisfactorily the 
acquisition of properties and. pecuniary 


sources held or ‘possessed. by. him, That 


name 
in which he could have deposited the 
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the price that concern could addres 


onus, it is true, may not be as strict asf 
the initial onus on. the prosecution 
which -has first to establish the dis- 
proportion between the properties held 
by an accused and the known sources 
of his income. The disproportion in 
the present case established «by cal- 
culations made by the Special Judge, 
which iwere. not. controverted, came to 
nearly. Rs. 80, 000/- for which. the ap- 
pellant had to give a satisfactory ac- 
count. . It is true that hė`tried to’ sug- 
gest that the deposits and the cost of 
the two trucks came. from the income 
of lands; the ‘houses, the money-lend- 
-ing business: arid. the: professional earn- _ 
ings of the.step-brother. But, barring 

‘the appellant’s statement under S. 342 
of the Code of Criminal Procedure, the 
evidence of D.W. 1. and some account: 
books produced by D.. W.’l, there was 
no other evidence. As. aforesaid, the 
evidence of D. W. 1 was so vague and 
indefinite’ that both the courts - came 
to the conclusion that he could not be 
managing: the: family affairs: as he 
claiméd. to have done.’ “It was surpris- 
ing for a man who claimed .to have 
managed:'the family properties and 
the business not even to“know where 
the lands were situate, what were the 
profits derived from them, the extent 
ofthe mioney-lending business and the 
income derived therefrom.” There was 
no ‘explanation forthcoming as to how 
the two houses’ in’ Balia happened: to 
stand‘in the name cf the step-brother, 
-nor was there any evidence that they 
or the lands’ or the said business be- 
longed to the “family: Equally was 
there no proof that the father. had 
diverted the ‘income from thé lands 
and the business towards making: de- 
posits in the -savings ' accounts, the 
more: substantial: of- which were in the 
account in the name of the appellant’s 

wife. The entire contention was on, an 
assumption that all these: properties-and 
the business belonged to the - family, 
and’ that ‘the father had -diverted the 
income therefrom in the ‘savings ac- 
counts ‘and: towards the -purchase of 
the trucks. The first assumption. was 
-based on-the sole ground -that there 
was no account in. the name of the 
father. 
to the extent of the income or as to the 

manner in which ‘the father had- dealt 

with it. The houses also were assum- 

ed to be family --properties although i 
they stood- in the name of, the step- 

brother.:...It.was easy to prove them to 


~ 


‘But there: was no evidence as _. 


1971 


be the family properties, if they were 
só,- bý “producing the title deeds or any 
other similar evidence. If the money- 
lending business -was . substantial 
enough to lay aside ‘such a sum’ of 
Rs. 80;000/-, ‘there would ‘have to: >e 
a licence for a business of-that extent 
and there would also be an income-tax 
liability, through both of which” it 
would have been possible to` show tkat 
it belonged to the joint: family, its ex- 
tent and the diversion of its capital or 
gains inthe Savings Bank ` accounts or 
towards the purchase o? the trucks. 
None of these things was even attem>t- 
ed. In these circumstances if the Spe- 
cial Judge ‘and the High Court refused 
to treat the defence as satisfactor_ly 
accounting the disproportion; it is mot 


possible to say that they were either ' 


wrong or that they threw upon the €p- 
pellant a burden excessive than war- 
ranted: 

16.. -Ona perusal of the evi- 
dence on record and ‘the circumstanzes 
established through it we do not find 
any reason to interfere with the cən- 
current conclusions of the: two courts. 
In the result, the appea! must fail end 
is emised, i 

‘Appeal dismissed. 
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i Nanhu Prasad ‘Singh, Appeiianr v. 
‘The State of Bihar,- : Respondent. 

Criminal. ‘Appeal No. 96 of 1968, 
D/- 2-9-1971.. 

Prevention of Corruption. . Act 
(1947),-S. 6—Sanction for prosecutior., — 
Public. servant — Who is — Accused 
an extra departmental agent perform- 
ing duties of a village post. master cem- 
mitting fraud — Immediate remc val 
from service pending departmental in- 
quiry by order of Inspector who was 
also the appointing authority — Order 
is one of dismissal from service and 
he ceased to be public servant; as such 
sanction for his subsequent prosecu- 
tion under Act was not essential. (X- 
Ref: Penal Code (1860), S. 21). 

` (Paras €, 7) 


*(Criminal Appeal No. 325 of 1966, Be 
„10-1-1968 . —; - .Pat.). 


io/ 10/E422/ 71/KSB/P 


Nanhu:-Prasad: v. State of Bihar (Shelat J.) [Prs. 1-3] S. C. 2479 


Every. one.concerned . in the case 
including .the accused” understood the 
order as one.of removal as an extra de- 
partmental agent and not ‘one of ‘his 
suspension pending the inquiry. Even 
at the trial no contention -was raised 
that ‘the order was one of suspension; 
hor was the ‘cross-examination of the 
relevant witnesses directed to that end. 
The only -contention : raised was that 
the trial was bad for want of sanction 
as the removal was not in accordance 
with. law. ` The use. of the words 
‘pending the:inquiry’ in the order did 
not mean that the order was intended 
to be one.of suspension. It only meant 
that he could be‘taken.up.in service if 
the result. of. the inquiry was in his 
favour.” - (Para 6) 


-© Mr-B. P. Singh, sAdvocate, for Ap- 
pellant; Mr. R. ©. ‘Prasad, Advocate, 
for Respondent. i 


'. The Judgment of the Court was 
delivered by ~ 

SHELAT, J.: This appeal, by spe- 
cial leave, is directed against the judg- 
ment of the High Court of Patna which 
upheld ° the order of. .conviction passed 
by..the Special Judge, Muzaffarpur 
against the. appellant .under’-sec.”5 (1) 
(c) read ‘with sec. 5 (2) of the Preven- 
tion of Corruption Act, II of 1947. The 
High Court, however reduced the sen- 
tence awarded to the appellant ` from 
two years’ rigorous imprisonment to 
four months’ rigorous imprisonment on 
consideration of his old age and the 
fact of his having subsequently paid up 
the amount alleged’ to: have peen ‘em- 
bezzled by ‘him. - 


2.: At the time of the attends 
alleged against him, the appellant was 
working as an extra departmental 
agent,. Chairaila Post.Office in Muzaf- 
farpur - District. On December, 27 
1960, one ‘Rupen Chaudhary sent from 
Calcutta. a money order for Rupees 
100/-.to his brother Biseshwar of Jaya 
Village which -used to be served by 
Chairaila Post Office. The money 
order was -never received by the 
payee, the said: _Biseshwar. On dis- 
covery. of that fact, a departmental 
enquiry - was first made and there- 
after prosecution was launched against 
the. appellant,; who, as:a result there- 
of, was convicted and sentenced. as 
aforesaid. 

3. -. The ‘defence of the app 
lant was that there:Wwas another indi- 
vidual bearing the name of Biseshwar 
Chaudhary to whom the appellant had 
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paid the said amount. on: being . iden- 
tified as such by;one- :-Thakur-: Prasad 
Chaudhary, that- the -appellant had 
paid the said amount to that Biseshwar 


under a bona fide belief that he: was. 


the true -remittee, and. that subse- 
quently,- after. the enquiry was' insti- 
tuted;, he :. discovered his mistake and 
got the said Biseshwar to refund the 
amount to. him, which. amount the ap- 
pellant in his turn paid. to the post 
office. -The second -defence -was :that 
he ‘being a public servant, the Special 
Judge’ could not take. cognizance -of 
the offence: unless. sanction :to prose- 
cute him-under Séc..6 of the Act. was 
first obtained and:that.not having been 
done «the trial was vitiated. . Both 
these contentions were rejected by. the 
Special Judge and the High-Court on 
the. ground: that : -whereas the Special 
Judge took cognizance. of. the. offence 
on July.-16, 1962, the. „, appellant had 
already been dismissed“ fiom.. . service 
long before that _ date, and therefore, 
although he was'a public: ‘servant at 
the date of the offence, he had’ ceased 
to be one on the date when ‘the Trial 
Judge, took cognizance’ of the offence. 
Therefore; ‘no sanction under Section 6 
was required, ‘and’ ‘there : “was, no defect 
in ‘the trial. 


Er. PE “Counsel ‘for, ‘the: eppetiant 
did not-raise before us any- ‘contention 
on the merits. of the-prosecution case 
in view of-the concurrent., findings: of 
both- the Courts of facts. . Consequent- 
ly, the only -contention he raised was 
about the necessity .of :sanction with- 
put which, he urged, -the-trial. was 
vitiated .in view of that. requirement 
. being mandatory. under Section..6 of 
the Act: Therefore, the only question 
which” needs an answer is whether ` the 
appellant “was in fact removed’ ‘from 
service prior to July. 16, 1962... +, 


- 5.  -It is not in dispute that - ‘the 
appellant waè ‘an extra. departmental 
agent: and as such he was only perfor- 
ming the duties’-which would be the 
duties: of a Village Postmaster. "It is 
also not disputed: - that- his service 
could’ bë. terminated and'he could. be 
removed : from service: by the In- 
spector‘: -of ‘Post: Offices, «the relevant 
- Inspector -at the- material ‘time being 
witness Suren, who'also was the ap- 
pointing authority. It is on -record 
that on ‘May 12, 1961:Suren passed an 
order -in the following terms :— >- 

oa eS Chairaila 1 “u Ba ‘fraud 
case. 


enquiry : 


A.I. R. 


Please remove -Shri Nanhu Singh 
R. D: A’. Chairaila ` at once pending 
enquiry”, ` ` 
At first sight it would: appear from the 
penultimate, words -of that order. that 
the-appellant was merely suspended 
pending. . enquiry, but not removed 
from -service. . ‘That perhaps. would 
have -been the. meaning placed on the 


order, if. that.’ was. the only evidence _ l 


to indicate what: actually’ the - order 
meant.--In-his evidence, - however, 
Suren explained . that the - appellant 
was. dismissed -by-that.order. It would 
seem that the. appellant- also under- 
stood the order,.Ex...16, as being one 
of: dismissal for, no questions. were 
asked to, Suren, in.:..cross-examination 


‘pointing out that. the:. words “pending 


enquiry” in that order. meant Suspen- 
sion.and-not removal from -service. 


Apparently, the Order;. Ex. 16 was 
expressed in loose language. Never- 
theless, . everybody concerned, under- 


stood - that. order : to: be a dismissal 
‘order and acted. accordingly. - Besides, 
it was never. the case of the appellant 
that-he was ‘suspended pending an 
-and he; therefore, never 
claimed any subsistence allowance or 


anyother ‘allowance ordinarily claim- 
. ed by public servants suspended dur- 


ing an enquiry held against them or 
a trial where they are prosecuted. If 
thè- appellant. .had, understood’ the 
order as one of suspension we would 
have expected him to..put that case to 
Suren when: the latter ásserted in his 
evidence that he’ had by that order 
dismissed him. from:: ‘service. Witness 
Shiv Shankar - Raut,.. the . Head Clerk 


in the office of the ‘Superintendent of .. 


Post Offices, also deposed ‘that the ap- 
pellant was only an extra depart- 


mental’ agent-and ; that such agents 
were’: appointed . and: were ‘removable 
‘from -service ‘by: Inspectors of Post 


Offices: He ‘also deposed that’ as: from 


May 15, 1961 the: appellant.’ ‘never 
worked’ ‘as© an“ extra’ departmental 
agent: No- ‘questions - were asked to 


him .also in cross-examination’ disput- 
ing the fact that he was removed from 
service by the said order. Witness Sar- 
‘jug Prasad also ‘deposed that ~he: took 
charge of : Chairaila Post Office from 


the ‘appellant “because . he was réemov- 


ed from. service”: *The investigating 
officer.~‘also - “deposed. -likewise . that 
when-he submitted the “charge-sheet 
in this. case, the appéllant was no 
longer in service. Norie of these wit- 


1971 


nesses was cross-examinéd.'to dispute 
the aforesaid’ position deposed to by 
each one of them. 


» 6. Tt ‘would thus appear from 
the evidence that every one concern- 
ed, including the appellant, under- 
stood the order, Ex. 16,.to be one of 
removal from service as the extra 
departmental agent. The. . words 
“pending enquiry” in the order did 
not mean that the order was. intended 
or understood to be on2 of suspension. 
Those words appear to have béen used 
by Suren to.mean that though the ap- 
pellant was removed from service, 
if the enquiry did not turn out. to be 
against him, he could once more be 
appointed as an agent. It seems that 
such being- the understanding of the 
order by all the concerned parties, no 
cross-éxamination . was. . addressed to 
any one of the witnesses suggesting 
that the said order was only an order 
of. suspension, Even in the written 
statement; which the appellant filed in 
the Trial Court in. answer to the evi- 
dence led. by the prosecution the ap- 
pellant submitted that the trial was 
bad for ‘want of sanction “as the 
service of this accused has not been 
terminated -as yet as contemplated by 
law”. The contention thus was not 
that he was suspended from service, 
but that his. removal therefrom was 
not in accordance with law. He did 
not even then, sugges: that the order 
was one suspending him from service 
pending an enquiry or that he was 
not factually dismissed. No conten- 
tion also was. raised before” us that the 
dismissal was in any. way unautho- 
rised or illegal. otherwise, 

. T That being the position, it i is 
not possible to hold that on the day 
when the- Special’ Judge. took cogni- 
zance of the.offence under the Preven- 
tion of Corruption Act, IT of 1947, the 
appellant was still a public servant, 
and therefore, sanction was necessary. 
The appellant fails in his ¢ontention 
and hence his’ appeal has to be reject- 
ed. tah 
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Madhu Limaye and another, Peti- 
tioners .v. Ved Murti and others, Res- 
pondents. 


Writ Petns. Nos. 307 and 77 of 
1970, D/- 22-9- 1970/28- 10-1970. 


(A) Criminal P. C. (1898), Sec- 
tion 117 (3) — Interim security — A 
magistrate can ask for an interim 
bond for good. conduct only after he 
has started inquiring into the truth 
of the information. 

(Paras 13, 15, -19) 


A Magistrate can ask. for an in- 
terim bond only if he cannot complete 
the enquiry and “during the comple- 
tion of enquiry” ‘postulates a com- 
mencement, of ‘the enquiry, ‘which 
means - - commencing of. a trial accord- 
ing-to the summons procedure. The 
power-to ask for an interim bond is 
not given to the Magistrate to post- 
pone - the case and. hear nobody and 
yet ask.a person to furnish a bond for 
good conduct: 

Held on facts that if interim 
bonds ‘were required from the peti- 
tioners . the Magistrate ought to have 
entered upon the inquiry and satisfied 
himself, at least, prima facie about 
the. truth of the information in rela- 
tion to the alleged facts. Without 
making any inquiry neither could the 
Magistrate. order the petitioners to be 
detained. nor require them to execute 
a-bond with or without surety. 

ee 16 and 18) 

(B) Criminal. P. C. (1898), Sec. “91 
— Power to’ take bond’ for appear- 
ance — Provision applies to a person 
who. is present in Court and is free 
because it. speaks of his being bound 
over, to appear on- another day before 
the Court. . (Para 18) 


Where ihe: person is already 
under arrest and in custody, his ap- 
pearance is dependent not on his own 
volition but on the volition of the per- 
son who-has his custody. Section 91 
is, therefore, . ‘inappropriate in such a 
case. ` (Para 18) 

(C) Criminal- P. C. (1898), Sec. 344 
— The provision of Section 344 is not 
a substitute for ‘Section 117 (3) of the 
Code — (X-Ref. :—~ Section 117 (3)). 

: (Para 18) 
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` Section 117-(3) presumes that’ ùn- 


Tess the person. is bound over, he 
would be able: to ‘perpetrate that act 
which ‘causes; an apprehension of 
breach. of peace. It is: not. neces- 
sary to. take a bond from a person. who 
is. already . in, detention and is not re- 
leased.. The danger ‘arises when the 
man is. free and not when he is in 
éustody. Section 344 deals- with ordi- 
nary adjournment of'a “case and 
allows a person to: be admitted to bail, 
or the Court to. remand him if he is‘in 
custody, g E (Para 18) 


“Madhu Tiny Petitioner’ in ‘per- ` 


son; M/s. K. Rajendra Chaudhury and 
Pratap Singh, Advocates, `“ for ` Peti- 
tioner No. 2; 
Advocate (Mr. O.'P.. Rana, Advocate, 
with him), for. Respondents: i 

. The. following Order © D/- 22- 9 
1970 of the -Court, was delivered. by. 


“HIDAYATULLAH, C. J.:— Hav- 
ing heard the arguments in the. case of 
Mr: Madhu Limaye, we are -of opinion 
that his. custody from. August: 9,-1970 
was illegal and he: ` was. ‘therefore en: 
titled to be-released. ‘As. he’ is -no 
longer in custody, no order- for his 
release is necessary:: As»regards his 
arrest under `. Section: 151 of-the.Code 
of Criminal Procedure, we ‘shall -ex- 
press’ our opinion ` in- our judgment to 
be: delivered after the: decision ofthe 
constitutional questions: raised’ by. him. 
Our reasons -for : this- order . a ae 
appear then. ` us -i 

2. The ‘same. order’ i is made in 
the case of Mr: Ram- Adhar Giri who 
is copétitioner - with -Mr. Madhu 
Limaye in this petition. l 


ORDER (D/- 28-10-1970). - 


TE Be This is “a combined petition 
by Madhu Limaye,- M. P.."a: leader ‘of 
the Samyükta Socialist Party of India 
and Ram Adhar Giri, Secretary of the 
same party in the District of Varanasi. 
This petition was vheard alorig with 
Writ: Petition. No. 77 -of . 1970, -filed 
earlier’ by Madhu. Limaye, because 
both these petitions challenge’ the con- 
stitutionality .of Section:.°144 and 
Chapter. VIII of the Code of..Criminal 
Procedure. By an Order passed. un- 
animously . by, a, Special Bench of 7 
Judges (of - ‘which we were also 
members) on, that part of the argu- 
ments, the petitioners stand concluded 
on the constitutional points raised by 
them. -The Special Bench holds ‘that 
Section 144 and the ‘provisions of 
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“Dr. L. M. Singhvi, Sr.. 


AIR. 


Chapter VIII of:the Code of Criminal 
Procedure, when properly construed, 
are constitutional and valid. Apply- 
ing the construction which is elabo- 
rately indicated in that Order we pro- 
ceed to examine this petition. 


A, 


(Madhu Limaye) arrived at Varanasi 
Airport from Calcutta and Ram. Adhar 
Giri and- othérs went there to’ receive 
him. The two: '-petitioners named 
here and-‘one Nareridra Shastri’ ‘were 
arrested by the Police'at a level cros- 
sing’ “when ‘they: were’ - proceeding by 


car'to the city. According tò- the peti-, 
tioners' they. were not told’ the grounds. 


of their arrést ' but were taken -to 
Varanasi ‘| Police’: Station and after- 
wards to the City- Magistrate’s.Court. 
On the way the “Police Officers showed 


_ them the report’ made by the Police-to 


the Magistrate for taking action -under 
Sections 107/117: and“ 151 
Criminal -Proceduré’ Code: When they 
appeared: before -‘the Magistrate he 
read out a notice under Section 112 of 


the Code- calling“ ‘upon them ‘to furnish . 


security in’ the sum' of Rupees 5,000/- 
with two ‘sureties in the like amount 
for keeping the peace. | Narendra 
Shastri | ‘was ‘however ‘discharged as ‘it 
was not proved: that he was the right 
person. „The petitioners ` refused to 
accept the notice and the’ Magistrate 
thereupon ` adjourned -thé casé to the 
following day and remanded them to 
Jail when the” petitioners declined to 


offér- bail. ; 


5. ' On ~ the! “following ` day, 
(August , 10, 1970) ‘the case was again: 
adjourned to “August, 17, 1970.) Since 
then the case’ has stood: ‘adjournéd ‘as 
the petition in this Court was pending 
and the ‘petitioners were” in the cus- 
tody ‘of this ‘Court. ‘.As the’ remand 
was not extended by” the Magistrate, 
the petitioners became free from: cus- 
tody and“ we declared them to be so. 
After the argiiments concluded we 
held by an Order that detention of: the 
pétitioners from ‘August: 9, 1970 was 
illegal and they were entitled “to be 
free. Since they were not any longer 
in detention, We were not required to 
make ‘an’ ordér, we now give our rea- 
sons for the Order we made. 


6. The petitioners were arrest- 
ed by the Police: without a warrant 
unde Section 151, Criminal Procedure 
Code for purposes of taking them be- 
fore a Magistrate to be bound over 


- The case of the. petitioner is 
that ón August 9,-1970- one ‘of them. 


‘of the. 


1971 
under Section 107- of the Code of 
Criminal - Procedure. The~ arrest of 


the petitioners being one. for action 
under Section 107 of . the Code, zhe 


provisions of Chapter VIII applied: 
The Special Bench.. has analysed 
those provisions critically and . we 


need refer to them only briefly here. 


The first sub-section of the section 
arms certain Magistrates ‘of speciied 
classes with the power to require a 
person; .who is likely . to. comm ta 


breach of-the peace or to disturb the . 


public ‘tranquillity or -to do any 
wrongful act that may probably oeca- 


Sion-a breach of the peace, or disturb: 
the public tranquillity to execute a 
‚bond and furnish security for keeping 
the peace. 


The sub-section ~ however 
lays down that the Magistrate shall vro- 
ceed “in the manner hereinafter Dro- 
vided”. The Chapter then 
elaborate provisions for. the procedure 
which the Magistrate must fol_ow. 
Since the liberty of. the person is in- 
volved, not because of . anything he 
has done but,-because of the likelihood 
of breach of the peace or disturbance 
of the public tranquillity by reasoa of 
some act on part, . the provisions 
must obviously . be strictly followed. 
Since the action is taken on the mere 


opinion of the Magistrate, the provi- 
sions of the Chapter naturally ewure 


that no case of harassment arises. 


7T. The first requirement is 
that the Magistrate. must pass an 
order in writing setting forth. the sub- 
stance of- the information rece_ved, 
the amount of bond to be execated, 
the term for which it is to be in <orce 


and the number, character and zlass. 


of sureties (if any) required . under 
Section 112. This order. may be pass- 
ed in the presence of the person to be 
bound over and even in his abs=nce. 
This is - clear from the provisioms of 
the two sections that follow. Sec 113 
deals. with the procedure wher. the 


person is- present in the Court. Then 


the Magistrate must read over the 
order to -the person and.if-he sc de- 
sires, the substance of it must be ex- 
plained to him. When: the person is 
not present in Court, the next.section 
applies. The Magistrate shall then is- 
sue a summons to him to appea: and 
if, he 
shall issue-a warrant to, the p2rson 
who has his custody to produce him 
before the Court. If there is nezd of 
immediate arrest : of the person, the 
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contains: 


‘may appear necessary. Under. 


is in custody, the Magistrate: 
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Magistrate. on the report of the Police 
Officer or upon other information (the 
substance of which report or in- 
formation is to be. recorded in writ- 
ing by the ` Magistrate): may issue a 
warrant for. the arrest of the person. 
This ‘action-can only be taken if there 
is reason to fear that a breach of the 
peace cannot be prevented except by 
the arrest of the person (Section 114). 
Whenever’ a summons or a warrant is 
issued under. Section 114,.a copy of 
the..order made under. Section 112 
must be sent and: delivered to the per- 
son (Section 115).. The Magistrate is 
empowered - to dispense with the per- 
sonal appearance of the person and 
allow him to appear by a. pleader 
(Section 116).. 


8.. “In all cases where the per- 
son ‘is present in Court .or is brought 
there by a warrant in the two cases 
mentioned. or appears. on summons 
and the Order under Section 112 is 
read over to him or sent to him with 
the warrant, the Magistrate obtains 
jurisdiction over, the person. He is 
then required: to, proceed under Sec- 
tion 117. -This section is divided into 
several sub-sections but we are con- 
cerned. only with the first three sub- 
sections. Under. the first sub-section, 
the Magistrate shall proceed to en- 
quire into the truth of the informa- 
tion upon which he has so far acted 
and take such further evidence as. 
the 
second section the enquiry is .a trial 
and.the procedure applicable to the 
trial and recording: of evidence in 
summons. cases. is:‘enjoined. Under 
the third . sub-section, -a- -power has 
been conferred on ‘the. Magistrate to 
ask for a bond with or without .sure- 
ties.to keep the peace and be of good 
behaviour pending the completion of 
the enquiry. This. power is used if 
the Magistrate considers that imme- 
diate measures are necessary for pre- 
vention of a breach of the peace or 
disturbance of the..public tranquillity 
or the commission of any offence or 
for the public safety. : He does so for 
reasons to be recorded in writing and 
if the person does not execute such 
bond, the. Magistrate is empowered to 
detain him in custody’ till the bond is 
executed or the enquiry is concluded. 
The rest of the provisions of the sec- 
tion as also of the Chapter need not be 
mentioned, for the case never went 
beyond this stage when. the petitioner 


` were arriving 


o 
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became free by reason of the expiry 


of the remand Order. 


-9. The matter arose on fea: re- 
ports said to have: been made to the 
Magistrate. The first was by one 
Brij Mohan, s/o Shri Ulhas Mistry. of 
Lahirtara. His report. was made at 
9.15 A. M. on August 9, 1970. In this 


report, he Has stated that members of 


the - Samyukta. .Socialist - Party and 
Samajvadi Yuvjan Sabha were indul- 
ging in violent activities and inflam- 
matory speeches, -that their leader 
Madhu Limaye .and - his 
in .Varanasi: and with 
their help the parties - would indulge 
in:further’ looting and destruction in 
Courts and other places as a result -of 
which there was danger to the life and 
property of géneral public. This re- 
port was entered in the general diary 
of: Police Station Cantonment: in 
Varanasi. After the report was enter- 
ed it is noted Brij-Mohan went away. 
The second report was made at 9. 30 


A. M. at the same Police ‘Station by 


Sub-Inspector Ved Murti Bhatt.. In 
this report also it is stated that the 


two parties ‘above mentioned were ‘in-’ 


dulging in violent: activities” and had 
damaged and looted the Radio Station 
at'Sarnath‘and the P. T. I. Teleprinter. 
It is stated- that after their leaders 
Madhu Limaye, Ram Adhar Giri, 
Narendra Shastri and their .‘:compan- 
ions reached Varanasi there would. be 
destructive activities and looting in 
the Courts and others places in the 
City and: ‘grabbing of the lands: of 
others. - There was ` therefore appre- 
hension of ‘violent, ‘destructive activi- 
ties. There was a fear in -the general 
public and an imminent - „danger of 
breach of the peace. ; 


10. "Between abaa: two. paper 
came the arrest by the police under 
section 151 of Criminal.’ Procedure 
Code, 
Magistrate: - In fact no - proceedings 
under Sec. 107 were drawn up’ before 
the arrest of the petitioners. They 
were arrested first and. thén-taken to 
the Court by the Policé with a view to 
being bound- ovet. When. the peti- 


tioners arrived in Court; the Magis- 
trate: drew up the order under S. 112: 


and read it over to-the petitioners. 
They were -asked to. sign the order 
which they refused to do-.and Madhu 
Limaye and Ram Adhar Giri made a 
complaint. 


“companions. 


without a warrant’: from - the 


“They were not statements 
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on the merits of the case but a minute 
of what had happened to them after 
their. arrival at Varanasi. The — notice 
under section 112 which was given to 
them ‘stated briefly that .a report ‘was 
received from the Police Station Can- 
tonment, Varanasi that the two: peti- 
tioners -were acting in such a manner 
“which gives an impression that there 
is an apprehension of.danger to the 
life and property of general public, 
causing.: damage to publie ~ property 


-and to occupy it unlawfully also.” That 


there was “an apprehension to breach 
of the peace’on account: of their acti- 
vities” and that.there were . sufficient 
grounds. to take’action. After the above 
notice was. read over and was refused 
to -be signed. by the. petitioners,. the 
Magisrate passed .an order adjourning 
the case to which we shall refer pre- 
sently. - ; 


11. © Before the © action -: was 
taken, a report was made to the Magis- 
trate by Shiv Narain Saxena in-charge 
of the Police Station Cantonment in 
bea was Stated as follows: 
cae ir : 

‘Tt is’ requested: that there was im- 
mediate apprehensions of breach of 
peace: from the: aforesaid: -persons. 
Therefore, arrest was made under sec- 
tion 151° Cr. P.-C, There: is a like- 
lihood of breach of peace by them in 
future. “Therefore, it is requested that 
in order to maintain peace they should 
be bound down’ under section 107/117 
Cr. P:'C. on -furnishing suitable bail 
and muchalkas. 

5 oe Shiv Nee acts 


ae “ae “9-8-70” - 
Under this. pert were names of six 
witnesses including Brij Mohan and 
five. ee Officers, 


-The Magistrate “recorded a 
ori Ta after the public prosecu- 
tor moved him by a request in writing 
for action under section 107 of the 
Code of . Criminal Procedure. That 
Order „was as follows: : 


“I have seen the police. report D/- 
9-8-70 and I. am satisfied that there is. 
an apprehension of breach of peace 
and public: tranquillity from the side 
of O: Ps. No. 1 and 2 who are active 
members of ‘S.S:P. engaged _ in land 
grab: movement and wrongful acts. to 
public property and in my ‘opinion 
there are sufficient grounds for pro- 
ceeding u/s 107 Cr: P. C. for the pre- 
vention of -breach ae peace and’ public’ 
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tranquillity. . A notice u/s 112 Cr. P C: 
has been read over to O. Ps. No.-1-and 
2 today, calling upon: them to- show 
cause why they should not be ordered 
to: execute a personal bond: of Rupees 
5,000/- with two reliable. sureties each 
like amount for keeping: peace fcr a 
period of one year.. As regards O. P. 
No. 3, the S. O. Cantt. could not sétis- 
fy ‘the court .when questioned: orally 
as to who he was and ‘what was. his 
address. In my opinion there.is no 
necessity of taking any evidence on 
this point later on. _In_view of this ‘I 
am. not satisfied that there is an ap- 
prehension’ of breach of peace and 
public ° tranquillity from O. P. Ne. 3. 
Accordingly, I discharge him. ‘Fix on 
20-8-70 for ‘statement of O. Ps.. Nes. 1 


and 2. 
i (Sd) Mohinder Singh, 
f City. Magistrate 


Magistrate- Ast Class, Varenasi 
. 9-8-71”. - 


13. © It. wil be noticed -that 
before the Magistrate ‘took:.actiom to 
call for an interim .bond,. he- did: not 
make -any efforts to enquire into- the 
truth of the information’ as-is required 
by Section 117 (3) of the Code. He 
only saw the Police report and was 
satisfied from it, without even cues- 
tioning the Sub- Inspector. He did 
question him with regard to Narender 
Shastri who is described in the Crder 
as O. P. No. 3 but not others. It is also 
to be noticed that the case was: -ixed 
on the following day for statemercs of 
Madhu Limaye and: Ram Adhar Giri 
and there is no mention that any wit- 
nesses were to bė presant. In fact =ven 
on the next day the Magistrate was. 
not going to ‘try the case but only 
take statements from’ the: petiticners. 
On the. following day. there was 1 re- 
port by the Sub-Inspector ‘which Teads 
as follows: 

“Tt. ig requested that Shri Madhu 
Limaye, M.P. was sent to Jail.on 9-8- 
70 under Secs. 151, 107/117, CrP. C. 
and his case is to come up for hearing 
in your Honourable Court today, the 
10-8-70, The programme of casing 
destruction and land grabbing is’ eing 
carried out by the Samyukta ‘Socialist 

_ Party in the City of Varanasi and its 
rural areas. Force has been depoyed 
on duty. On account of the hearing of 
the case of Shri Madhu Limaye, M..P., 
in the Court, there is a likelihocd . of 
hindrance -in me simian ar- 
rangement. i 7 
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There is a great expectation of dis- 
turbance of peace. -In these’ circum- 
stances, it is requested that the Court 
proceedings: may be held-in Jail so that 
situation may remain. under control. 
Report‘ is submitted.. 

Sd/- Shiv Narain.Saxena: 
“Tncharge Police Station Cantt., 
eae. Varanasi 
10- 8-70.” 
The 2 Magistrate ordered on this “Kept 
on File.” . 
., 14 That ‘day ` the "Magistrate 
passed the following Order: 

“Let the case be registered. I 
have seen the-Police.report dated 10th 
August 1970 regarding holding of pro- 
ceedings against O. Ps. Nos. 1 and 2 in 
District Jail instead of the. court: In 
the interest of peace and public tran- 
quillity these proceedings will be taken 
in the District Jail itself: As I am too 
busy with the.law and order duty in 
the city, it will not be possible to take 
up the proceedings’ in District Jail to- 
day. Let it be fixed: in the District 
Jail on 17th August:1970. O. Ps. were 


informed in Jail. s , 
. Sd/- Mohinder Singh 
i 10th August 1970.” 
Again, there was no order to keep the 
witnesses ready on. the 17th. . 

1 It appears therefore- that 
the ‘Magistrate used the powers under 
section 117 (3) without commencing to 
enquire into the truth of the informa- 
tion. No sworn statement of any kind 
was obtained by him and he adjourn- 
ed the cases for the examination of the 
petitioners without summoning: the 
witnesses in support of the informa- 
tion. He however, asked the petitioners 
> w ‘an interim bond or go. to 

ail.) > 
. 16. It appears to us that the 
powers of the Magistrate to ask for an 
interim ‘bond were not properly exer- 
cised in this case and consequently the 
order to the petitioners. to furnish in- 
terim bond-could not be made. That 
stage. had not been reached under. the 
scheme: of the Code of-€riminal Pro- 
cedure. The Magistrate could -only 
ask for an interim bond if he could not 
complete the enquiry and ‘during the 
completion: of the enquiry’ postulates a 
commencement of the. enquiry,- which 
means commencing of a trial . accord- 
ing-to.the summons. procedure. It was 
not given to the Magistrate to postpone 
the case. and hear nobody and yet ask 
the petitioners to furnish a bond for 
good ‘conduct. The Magistrate should 
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have. made at least some effort to geta 
statement from Brij Mohan~ or. Ved 
Murti Bhatt or any of..the witnesses 


named in the: challan. ‘Nothing’ of this 


kind -was -:done.:-. Therefore the: ipro- 
ceedings for asking fori. an interim 
bond: were: completely illegal, 


a 17. Learned Counsel ` for the 
State‘ attempted to put the matter 
under various sections of the Code of 
Criminal Procedure. “He relied on sec- 
tion 344 or in the alternative on Sec- 
tion 91 or in ‘the alternative again — on 
Section 167. ` `. A 


18... ‘He was: groping for: some 
support from-ahother part ofthe Code.. 
Those sections have ‘been. dealt: with 
by the Special Bench: and held. inap- 
plicable: to the facts .of a trial under 
Chapter VIII which contains.:: its; own 
elaborate procedure for trial of a sus- 
pected:person: It.is~. not . possible.:to 
overlook those :provisions,;' which the 
Legislature has with great emphasis 
specified for the trial of such cases. In 
fact Section 91 applies to a person: who 
is present in Court and ‘is free. because 
it speaks’ of his being bound over, to 
appear on. another day before the 
Court. . That ‘shows. that the. person 


must be a free. -agent whether- to. 


appear -or not.. If. the person is 
already. under- arrest and in custody, 
as were the petitioners, their appear- 
ance depended not .on théir own -voli- 
tion but on the. volition: of. the person 
who had their .custody.: This Section 
was therefore. inappropriate’. and..the 
ruling cited in support. of the case. were 
wrongly decided as was held. by the 
Special Bench. Similarly. Section 344 
deals with the adjournment of.a case. 
It is not a substitute for Section .117 
(3). Section. 117 (3) presumes that un- 
less the person is. -botind . over,:--he 
would-be able to perpetrate’ that - act, 
which. causes an apprehension of .the 
breach of peace.: It is .. not necessary. 
to take á bond from á person who is 
already-in detention: and .is~-not:-releas=- 
ed. . The'-dariger. arises when the man 
is. free: and not when ‘he is:in custody: 
It‘is-to prevent his acting. that- the 
bond :is taken or he is kept: in: custody. 
till: he gives:the, bond: Section. . 344 
deals. with ordinary adjournment: of.a 
case:.and allows a: person to- be ad- 
mitted to bail or the Court to. remand 
him if he is in custody. This is not the 
case here. ~The: petitioners: -were 
brought under the- process of.:Chapter 
VIIL. They were read over an Order 


‘Sub’ “Divisional - “Magistrate, : 
‘and others (In. W..: -P., No: 77 of 1970), 


A.LR. 


under section -112 and if.interim bonds 
were requiréd from them-the Magis- 
trate ought to have entered upon the 
inquiry and. satisfied himself, at least, 
prima facie about :the truth of the in- 
formation. in relation to the | alleged 
facts. „Without making any enquiry, 
neither :could the Magistrate order the] ~ 
petitioners to: be’ detained ‘in: custody 
nor. require them to execute -a bond 
with or without ‘surety. me 


19. Tt is quite. élear wat es 
Magistrate was too much in hurry. He 
did not read the law to inform himself 
about. what he was to ‘do.’ Having the 
petitioners ‘before -hiin and. having -read 
to them the order under section. 1127it 
was. his duty either to... release’. them 
unconditionally or to ask thern to- give 
an interim bond: for. good -conduct but 
only after he has started inquiring into 
the truth’ of the information. It was 
for ‘this reason that we held. that the 
Magistrate did. not act according to the 
law. and his action after August 9, °1970 
in detaining ‘the petitioners in custody} 
was illegal. As. the petitioners had al- 
ready ~became:.free by -reason of ‘the 
remand . häving. expired, We ` declared 
them. to be free.. 

. . Order. necordingly, 
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(AJ Constitution. of India, Art. 19 
— Effect’ of Constitution: (First Amend-. 
ment) Act, 1951 on existing- laws. 


HO/10/F321/ 70/MKS/P 


1971 - 


` An existing. law restricting 
the ‘freedoms guaranteed by sub-cl. (a) 
‘ofcl. (1)of Art. 19in the interests of 
public order or in the interests of gene- 
ral public and which was: not. declared 
unconstitutional before -: the.- First 
Amendment must be held to be saved 
_by the protection of the amended:cl (2) 
right from the inception of the Corsti- 
tution and -not as a result of the 
amendment: The purpose - of © the 
amendment being . to introduce a fic- 
tion that the Constitution always: read 
with the new clause and'no other it 
must be held that the restrictions on 
the freedoms permitted by it had keen 
operating not from the time of its 
substitution „but from the very incep- 
tion of the Constitution.. In that view 
of the. matter the doctrine of eclipse 
namely that the law remained ine“fec- 
tive till the shadow of the original el. 
(2) was lifted. has no play in the case. 
(Para. 5) 
(B) Constitution of India, Art. 13 
~— Burden lies on party conten jing 
that a pre-Constitution law is voi 
under article read with any of the 
guaranteed, freedoms to prove the in- 
validity of the law. : (Para 11) 
In India the American doctrine of 
preferred position never gained ground 
and the courts do not start with the 
presumption that. being a pre- -Consiitu- 
tion law the burden is upon the, State 
to establish its .validity. . All existing 
laws are continued till the court de- 
clares them to be in conflict with a 
fundamental right and. therefore void. 
(Para 11) 
; (C) Constitution of India, Arz. 19 
(2), (3) and (4) — Public order — 
Meaning. of — Scope of expression “In 
the interests of public order”. 


“Public. order” includes absence 
of all acts which are a danger to the 
security of the State and also the acts 
designated by the French as ordre 
publique, that is: the absence of insur- 
rection, riot, turbulence-.or crimes. of 


violence.’ But it does not include acts 
which: dierarh oniy the serenity of 
others.» - (Para 16) 

The wands “Publie - order”. and 


“Publie tranquillity” overlap to:a cer- 
tain extent but ‘there. are matters 
which disturb public tranquillity with- 
out being a disturbance of public 
order:: No doubt public - order also 
requires absence of disturbance of. a 
state of sérenity in society but it goes 
no further, aa - (Para 16) 
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‘bracing only graver episodes not 


tee, 37 Cri. L. J. 95 (Pat.) Rel. 


Constitutional validity of 
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The expression: “in the interests 
of public order” in .the. Constitution, 
which is of -very..wide amplitude, is 
however capable of taking within it- 
self not only those acts which disturb 
the security of the State or are within 
ordre publique: but. also: certain acts 
which disturb public tranquillity or 
are breaches of the. peace. (Para 20) 


- It is not necessary to give that ex- 
pression in the Constitution a narrow 
meaning, as in the case of the phrase 
“maintenance of public order” ‘used in 
the preventive detention law, as em- 
in- 
volving cases of law and order which 
are not disturbances of public tranqui- 
lity but of ordre publique. - 


(Para `20) 
(D) Constitution of India, Art. 14 
-— Reasonable classification — The 


area ‘of detention by Magistrate under 
Criminal P. C. is entirely different 
from detention under laws made for 
preventive detention under Art. 22 
and there is therefore good classifica- 
tion-— (X-Ref: Art. 22). (Para 21) 


(E) Criminal P. C.. (1898), S. 144— 


‘Scope of the section. 


“The gist of action under the sec- 
tion is the urgency of the situation, its 
efficacy in the likelihood of being able 
to prevent some harmful occurrences. 
As it is possible to act absolutely and 
even ex parte the emergency must be 
sudden.and the consequences  suffici- 
ently grave. It is not an- ordinary 
power flowing from administration but 
a power used. in a judicial manner 
and which can stand further judicial 
scrutiny in the need for the exercise of 


the power and in the. extent‘of its 


application. There is no general rule 
that an order under the section cannot 
be passed without. taking evidence. 
on. 
. (Para 25) 
(F) Criminal P. C. (1898), S. 144. — 
section — 
(X-Ref: Constitution of India Art. 19), 
Section -144 when properly appli- 
ed is not. unconstitutional as offending 
Art: 19 of the Constitution. |. 
ot (Para 29) 


The section is - concerned with 
freeing society from menace of serious 
disturbances of a grave character. It 
is directed against: those who attempt 
to prevent the exercise of legal rights 
by others or imperil the public safety 
and health. .That being so and if the 
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annoyance has assumed. sufficiently 
grave proportions as to bring the mat- 
ter within interests of public order the 
matter must fall within- the restric- 
sions provided’ by the ‘Constitution it- 
self as permissible. ` (Para ° :25) 


Ordinarily the `order“ uhder the 
section would be directed against a 
person found acting or likely to act in 
a. particular way. But. the effect of the 
-order being in the interest of- public 
order -and-in the interests of the gene- 
ral public occasions may arise when it 
is-not possible to distinguish between 
those whose conduct must be controll- 
ed and those whose . conduct: is: clear 
-nd a general order may -then become 
_ necessary. But if thé: action is too 
general the order may be questioned 
ky appropriate . remedies for, which 
there, is ample provision in law... 

(Paras 27 ead 28) 

"When it is remembered that .- . the 
restraint imposed by the order is tem- 
porary, the power -is exercised by 
senior. magistrates who have to make 
an enquiry in the exercise of judicial 


power with reasons for the order and’ 


the aggrieved person has an opportu- 
nity to have the order rescinded by the 
magistrate or the superior ` ‘courts it 
becomes clear that there are sufficient 
safeguards ‘available to the person af- 
fected ‘by the order and that the re- 
sttictions are therefore ‘reasonable. 
The fact that the power under the ‘sec- 
tion may ‘be abused is no- ground for 
striking it down.. (Para 29) 
(G) ‘Criminal: P. C. (1898), Ss; 107 
and 106 — Object of the sections. `` 
‘Section 107 is aimed ` at’. persons 
who cause a reasonable apprehension 
of conduct likely to lead to a breach of 
the peace or a disturbance of public 
tranquillity, “It is an instance of pre- 
ventive. justice which the courts. are 
intended to administer. It is, liké sec- 
tion 106, in aid of orderly society and 
seeks to prevent conduct subversive of 
‘peace and public tranquillity. For that 
purpose it invests magistrates with 
large judicial discretionary. powers. 
The: justification of such: provisions is 
claimed by the State to bé-in the func- 
tion of ‘the State which embraces not 
orly the. punishment of ‘offenders but 
as far as possible the _ prevention of 
offences. ‘(Para 34) 


Both geetions 106 and 107 are 
counter parts of the same policy, the 
first applying when: by reason of the 


conviction of a person, his ‘past. con- 
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the magistrate on information 


tion of the inquiry ` 


tion of India Art. 22). 


detention contemplated by Art. 22: 


A. LR. 


duct leads to an apprehension for the 
future and the second applying hr 
is o 
opinion that unless prevented from 
so acting a person.is likely to act to 


the detriment of ~ public’ peace - and 


public “tranquillity. (Para 35) 
(H) Criminal P. C. ` (1898), S. 117 
— ‘Magistrate cannot adjourn’ ‘case an 
in the interval sent the person to jail 
if he fails to furnish ‘a bond: (Per Majo- 
rity, Bhargava J. Contra). (Para 43) 
The inquiry’ under the section is 
to ascertain the truth of the necessary 
information. It is pending the comple- 
‘that an interim 
bond can be asked - for if ‘immediate 
measures are necessary ‘and in default 
to put the person'in custody.” If the 
magistrate makes nc effort to: enquire 
into the truth of the allegations and 
adjourns the ar from day- to day and 
yet asks for - -interim bond and 


Places: him in. putoay for: default it 


becomes entirely óne sided. It would 
be moving too far away: from the 
guarantee of freedom if the view is 
permitted that without any inquiry in- 


‘to: the truth-of the information “ suffi- 
‘cient to make out a’ prima facie case 


a person is to be pur in jeopardy of 


detention. . (Para 43) 


ri) Criminal P. ' (1898), Chap. 
VII — Power of SaR conferred 
by chapter is ‘different from detention 
by executive action’ under Art. 22 of 
the Constitution — {X-Ref: Constitu- 
{Para 44) 

Although an ‘order to execute a 
bond issued before an offence is com- 
mitted, has the appearance of an ad- 
ministrative order, it is in reality judi- 
cial in character. Primarily the- provi- 
sions of the chapter enable the magis- 
trate to require the execution of a bond 
and not to-detain the person. Detention 
results only on-default of execution of 


the bond. Hence it is not apposite to 


characterise the chapter as a law of 


(J) Criminal. P.C. (1898), Chap. 
VHI —. Provisions are not contrary to 


Art.. 19.and are therefore constitu- 


tionally valide ` ~ (Para 47) 


` The gist of ‘the chapter is preven- . 


tion of crimes. and disturbances of 
public tranquillity and breaches of the 
peace. There is no-need to prove 
overt acts although if.overt acts have 
taken place they will-have to be con- 
sidered. - The acting’ being ‘preventive 
is not based on overt act but on the 
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potential danger to be. averted.. The 
provisions are thus- essentially cen- 
ceived in the public order. They are 
also in the interest of the. general 
public, Thus the restrictions envisaged 
in the provision are well within zls. 
(2), (3), (4) and (5) of Art. are $ Leas : 
(K) Criminal P. ae Bai 55 
and 91 — Seétions do not ‘apply to 
proceedings under Chap. 8. (Para 48) 
_ Apart from ‘the fact: that S. 55 
deals with special cases of arrest and 
cannot be made applicable S. 107 itself 
speaks that the procedure of chap. 8 
that is to say the procedure prescribed 
in Ss. 112,113 and’ 114 should be fol- 
lowed. Similarly S. 91 may be avai- 
lable till the order under. S.° 112 is 
drawn up. After it is drawn up: the 
magistrate has to act under Ss. 113 
and 117 (1). Section 91 therefore has 
no room. (Para 40) 
(L) Criminal P. c: (1898), Chan. 8 
— Person. proceeded against cannoz be 
released on bail.. (Para 49) 
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TTo of- 1970: Mr. 


<- WLP. No. 
Madhu Limaye in person;.. M/s. Nur- 
ud-din Ahmed, K..P. Verma . and `D. 


Goburdhun, Advocates, .(for -Respon- 
dents Nos. 1 to.4);°Mr. Niren. De -At- 
torney General for India: (M/s. R. H. 
Dhebar, H. R. Khanna and S. P> Nayar, 
Advocates, with. him); for the Attor- 
ney General for India; W. P. No. 307 
of 1970: Mr.. Madhu Limaye, in person; 
M/s. K. Rajendra Chaudhuri and Pra- 
tap Singh Advocates;. for - Petitioner 
- No. 2: Mr. C. K. Daphtary, and. Dr: L. 
M. Singhvi, Sr. Advocates (Mr. O. P. 
Rana Advocate with them), for -.Res- 
pondents; Mr. Niren .De- Attorney 
General for India (M/s.. R: H Dhebar, 
H. R. Khanna, S.P.. Nayar.and R..N. 
Sachthey, Advocates” with, him), , for 
the Attorney .Geéneral - for, India ‘and 
Union of India; M/s, S. .C. Agarwal and 
 D. P. Singh, Advocates” ‘of .M/s. Rama- 

murthi and Co., for Nos. 1 to 3; .Mr. 
A. S. R. Chari Sr. Advocate (M/s. S::.C. 
Agarwal and. D. P., Singh, Advocates 
of M/s. Ramamurthi and. Co.. with him), 
for Nos.. 4 and 7 M/s..S. Ë. Agarwal 


and D. P. Singh, . ‘Advocates - of M/s. 
Ramamurthi and Co. ` and Mr. _ Asif 
Ansari ° Advocate “for “No. 5; Mr. 


Shiva Pujan Singh Advocate, for No. 6 
and Mr. D. P. Singh, ` Advocate; ` for 
No. 8, for Interveners. ; 
~ -The ‘following J udgments ‘of the 
Court were delivered by. ` 
HIDAYATULLAH, C. J. ' (for. ‘him- 
self, and on behalf of ’ SHELAT,. MIT- 
TER, VAIDIALINGAM, RAY AND 
DUA JJ .): During the hearing ‘of these 
petitions the constititional. validity 
of Section 144 and Chapter VIIT 
of the Code of Criminal’ 
dure was challenged ‘and this Special 
Bench was nomiriated to consider the 
issue. Lengthy arguments:were ad- 
dressed to us 
several intérveners. ‘The matter, as we 
shall show later, lies in a. narrow. com= 
pass. At the erid of the argitmenté. we 
announced our conclusion that. the said 
provisions of the- Code, properly: under- 


stood, were not in excess of the limits . 


laid down in the Constitution, for‘res- 
tricting the freedoms guaranteed.. by 
Art. 19 (1): (a), (b),--(c) and. (d): -We-ré- 
served our reasons and now we _Pro- 
ceed to- give them. .. 

f We are required to teat the 
impugned provisions against the first 
four sub-clauses of the- first clause of 


~ 


Proce- . 


by’ the. petitioner and 


A.L R, 


the nineteenth article. We. may. ac- 
cordingly - begin by. Deiat the. sub- 
clauses; i 

: 19. (1) All citizens shall have the 
right — - 

(a) to freedom of speech and. ex- 
pression; : . 
> (by to assemble 
without arms; ~ 

- (c) to form“ ‘associations or unions; 
and 
:  (d) to move fréely ‘throughout, the 
territory of.: India; 

These sub- clauses.. deal with four. dis- 
tinct but loosely- related topics. They 
preserve certain personal as „well. as 
group. fréedoms. They allow an indi- 
vidual freedom .of speech and move- 
ment:and as a member of a group-(and 
for the group also). the same freedoms 
plus the right. of assembly and forma- 
tioh -of . associations ‘and unions.” Al- 
though the guarantess appear to be in 
absolute terms, in reality they are not 
so. A. number of. restrictive excep- 
tions are engrafted upon. each of the 
freedom . previously guaranteed. The 
restrictions. are contained in cls. (2); (3), 
(4) and (5) and dre related respective- 
ly to sub-cls. (a), (b), (c) and (d) of the 
first clause. Clause (5) covers‘ sub-cls. 
(e) and (f) of.the first:clause also, but 
the additional fact does .not concern 
us. Of these, cl. (2), ‘as_ it stands. to- 
day, was not originally in the Consti- 
tution but-was substituted with retros- 
pective effect by S. 3 of the Constitu- 
tion (First Amendment). :Act ©1951. 
Strictly speaking there never was any 
clause (2): other than the.one we have 
before us today unless we were to hold 
that the first amendmerit was either 
not valid or-not retrospective. We were 
invited to do: so and .to.reconsider the 
decision in L. C. Golak Nath v. State of 
Punjab,. (1967) 2 SCR 762 = (AIR 1967 
SC 1643) but we declined because its 
validity. was -not doubted at any stage 
in that case.. The.. validity of . the 
Amendment therefore cannot now . be 
HAE ce as 

JAS a result we ‘are not 
sa ‘to read the former -cl.. (2) 
which :never -existed:- Clauses. (2), (3) 
and (4) were further ‘amended by the 


_peaceably ‘end 


-insertion of the words “The sovereign-. 


ty and integrity of India” in each of 
them, . by: S. 2.of the’ Constitution 
(Sixteenth Amendment) .Act 1963... The 
clauses as they exist today -read: ' 

"(2y Nothing ‘in sub-clause (a) of 
clause (1) shall affect the operation of 
any existing law, or prevent the State 
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from making any law, in so far as such 
law imposes reasonable restricticns 
on the exercise of the right conferred 
by the said. sub-clause in.the interests 
of the sovereignty and integrity of 
India the security of the State, friend- 
ly relations with foreign States, puklice 
order,. decency. or morality, or in rela- 
‘tion to contempt of court, defamat-on 
or incitement to an offence.. ; 


(3) Nothing in sub-clause (b)- of 
the said clause shall affect the opera- 
tion of any existing law in so far as it 
imposes, or prevent.the -State from 
making any law impøsiog, `in the in- 
terests of the sovereignty and integrity 
of India or public order, reasonable 
restrictions. on the exercise of the rizht 
coriferred by the said sub-clause. 


(4) Nothing in sub-clause  (c) of 
the said clause shall affect the opera- 
tion of any existing law in so far as it 
imposes or prevent . the State from 
making ahy law imposing, in ‘the in- 
terests of the sovereignty and imte- 
grity of India or public order or mora- 
lity, reasonable: restrictions on the 
exercise of the right conferred by a 
said sub- elaun, 
and 


-(B) Nothing in ENP A (a), (e) 
and (f) of the said clause shall affect 
the operation of any existing law in'so 
far as it imposes, or “prevent the State 
from making any law imposing, rea- 
sonable restrictions on the exercisè of 
any of the rights conferred: by the 
said sub-clauses either in the interests 
of the general public or for the Dro- 
tection of the’ 
duled Tribe.” 


4, ` All. that is necessary to be 
decided by us is whether these clauses 
save the impugned provisions of. the 
Code as reasonable and valid reszric~ 
tions upon the guaranteed freedoms. 
Before we proceed to do so, we may 
oe of a very ingenious argument 
by Mr. A..S. R. Chari which’ ma 7 be 
summarised thus :— . 

“The original Clause (2) had to be 
read on the commencement of the 
Constitution and it was as follows :— 


- (2) Nothing in sub-clause (a). of 


= Clause. (1) shall affect the operaticn of 


any existing law in so far as-it relates, 
or prevent the State from making any 
law relating -to, libel, slander. defama- 
tion, contempt of Court or any matter 
which offends against decency or 
morality - or- which undermines the 


interests of any Sche- 
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security of, or. tends to overthrow, 
the State.: This clause did. not allow 
restrictions.. to.. be ‘placed in the in- 
terests of public order on which: the 
impugned. provisions. are justified to- 
day. Admittedly the other parts of 
Clause (2)-are not relatable to the im- 
pugned provisions and cannot save 
them without the aid of power exer- 
cisable in the interests of public order. 
Therefore on the coming into force of 
the Constitution the impugned provi- 
sions of the Code became void, that is. 
to say, were dead, and could not’ come 
to life: again’ when the Constitution - 
2 amended. They had to be re-enact- 
ed. i : Š 


5. Parties joined issue on, whe- 
ther the provisions were dead, that 
is to say, were- erased from the 


Statute,Book and required re-enact- 
ment, or were merely eclipsed, that 
is to say, remained ineffective till the 
shadow of the original Clause (2) was 
lifted. We do not - propose to enter 
into this debate. Assuming that the 
Constitution- could.be amended with 
retrospective effect.(a point not free al- 
together from difficulty), the purpose 
of the amendment is to create. a fiction. 
Whatever may be said of a law declar- 
ed unconstitutional before the First 
Amendment, cannot be said of a.. law 
which is being considered today after 
the First Amendment. The fiction in 
the amendment.is to make the Consti- 
tution be read with the new clause 
and no other and a law restricting the 
freedoms in the interests . of public 
order (among others) or in. the in- 
terests of the general public must be 


held to be saved, not.. as a result 
of the amendment,- but because” of 
these available restrictions. operating 


from the inception. of the Constitution. 
Therefore, although we. consider the 
matter: : today, after much history has 
been written. and then unwritten by 
retrospective amendments of the Con- 
stitution - (assuming this to be per- 
missible), we read the protection: of 
amended Clause (2) as available from 
January 26,'1950 without a. break. 
The fiction, if given full effect leads to 
no other conclusion. In this view of 
the matter we do not find it necessary 
to refer to the rulings of this Court 
where the doctrine. of _ eclipse is con- 
sidered in -. relation to provisions of 
laws declared void by Courts in the 
interval. That reasoning ex facie can- 


not apply to this case. 
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: 6. .The ‘result, therefore, is that 
‘we .are only. required to discuss: whe- 
ther the provisions of Section 144 and 
- Chapter VIII of the Code can be said 
to. be in the interests of public: order 
in so far as the rights of: freedom - of 
speech. and expression, rights of. as- 
sembly and formation: of associations 
and unions are concerned and: in the 
interests of the general public in.so 


far as they curtail .the freedom of. 


movement he me teritory of 
India. : : 
© 

© owt h ‘this. connection: only two 
topics arise for ‘close: study.. Firstly 
what is meant by the expressions “in 
the interest of public order” occurring 
in. clauses :(2), (3) and (4) and “in the 
interests of the general public” occur- 
ring in Clause (5). Secondly to what 
extent the provisions of Section. 144 


and. Chapter VIII come Within the 
proiection, J gig 
g. Tn so’ far as Section 144 of , 


the Code is concerned ` this Court in 
Babulal Parate v. ‘State. of° Maha~ 
rashtra, (1961) 3: SCR. .423 = (AIR 
1961 -SC 884) had held:that the Section 
was intra vires the Constitution but 
doubts were- raised because the judg- 
ment of this Cöurt spoke in terms of 
‘in the interests of. maintenance of 
public order’ or ‘duty of. maintenance 
of law and order’ when -the second 
clause of Article 19 speaks of ‘in the 
interests of public order’. Differencés 
between’ the - import of. these several: 
expressions `` were. pointed ‘out in 
several cases from the time of the ear- 
‘liest cases‘of-this Court-Romesh Tappar 
v. State of Madras, 1950 SCR 594 = 
- (ATR 1950 -SC 124) and. Brijbhushan Vv. 
State of-Delhi, 1950 SCR -605 = (AIR 
1950 SC 129) down to Dr: Ram Manohar 
Lohia`v. State of -Bihar, (1966) 1 SCR 
709 = (AIR 1966 SC 740)" and some 
later cases following’ that case. The 
effect of Babulal - ‘Parate’s- case’ was 
claimed: to be lost and it was submit- 
ted that the’ matter needed reconsi- 
deration.- Although the topic - was 
once again before this- Court in- State 
of Bihar v. K. K. Misra, (1969) 3 SCC 
337 -= (AIR. 1971 SC 1667) when the 
second part of sub-section (6) of the 
section was declared: invalid,: the de- 
cision in Babulal- Parate’s case was-not 
-considéred in the light of other cases of 
this. Court mentioned above. There- 
fore this Special -Bench was constitut- 
ed to review the whole position in re- 


A.I.R. 


lation to Section 144: and Chapter VII 


9. The petitioner aad: the in- 
terveners began argurménts by invok-~ 
ing the doctrine of preferred-position 
for the Fundamental Rights parti- 
cularly - the right to freedom: of speech 
and, expression. ` Mr.. Garg, an in- 
tervener, squarely based. himself on 
the American ` doctrine. Mr Chari for 
another intervener was indirect.:. His 
submission -is that the Courts, when 
faced --with. the question whether any 
legislative or executive action is con- 
stitutional or not must-range themselves: 
en the side of the.Fundamental Free- 
doms.and consider whether the re- 
strictions are reasonable or not. In 
other words, : Courts must place the 
burden on the State to prove the rea- 
sonableness' of the, restriction. A. 
word may, therefore, .be © said here 
about- how the Court must proceed to 
examine a challenge to. the constitu- 
tional validity of laws vis-a-vis. a 
fundamental. freedom. | 


10... The : y preferred paion 
doctrine. in America- developed by the 
Roosevelt Court threugh Justice Black 
Douglas, Murphy, Stone and Rutledge, 
envisaged, that any law restricting 
freedom. of speech, press, religion or . 
assembly must be taken on.its face to 
be. invalid till it was proved. to be valid. 
The doctrine was perhaps the result 
of a remark by Justice Stone in United 
States v. Carolene Products Co., (1938) 
304 US‘144. But it has most fre- 

quently -been used by Justices Black 
and Douglas in recent years after the 
deaths of Justices Murphy . and 


. Rutledge in 1949. Its history is given 


by Justice- Frankfurter in’ his concur- 
ring opinion in ‘Kovacs - v. - Cooper, 
(1949) 336- US 77 in which he rejected 
it... Justice Rutledge, in Thomas v. 
Collins, (1944) 323 us 516 ‘stated it in 
these ‘words :— i 


_ “This case confronts us again “with 
the duty our system places on this 
Court to sey where the individual’s 
freedom ‘ends and the States’ power 
begins. . Choice on ` that border, now 
as always delicate, is perhaps more so 
where the usual presumption support- 
ing “legislation is balanced -by the pre- 
ferred:place given in our scheme to 
the great; the` indispensible freedoms 
secured by the first Amendment. That 
priority gives. these liberties a sancti- 
ty and a sanction not permitting dubi- 
ous intrusions. For these reasons any 


‘me 
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attempt to restrict those liberties must 
be justified by clear public interest, 
threatened not doubtfully or remotely; 
but by clear and present danger. The 
rational connection between the re- 
medy provided :-and the evil to 5e 
curbed, which in other contexts might 
support legislation against attack on 
due process grounds, will not suffice. 
fae rights rest on firmer founda- 
jon 

The result of the dosing was to shift 
the burden of proof on the shoulders 
of those defending the legislaticn, 
without raising . in their favour the 
presumption of -the validity of legis- 
lation. It, however, -has been -aben- 
doned by the majority of Judges, after 
1949 when Justices Clark and Minton 
replaced Justices Murphy and Rutledze.. 
Justice Frankfurter in the Kovyvac’s 
case, (1949) 336 US 77 described it as 
‘a complicated process. of constitutional 
adjudication by a‘“deceptive formula’: 
It is sufficient to say that the prefezr- 
ed-position doctrine has not the sup- 
port of the . Supreme Court of the 
United States and the :unreasonatle- 
ness of the law has to be establishad. 


* Th 
ed-position doctrine’ has‘ never found 
ground although- vague expressions 
such as ‘the most cherished rights’, ‘she 
inviolable freedoms sometimes occur. 
But this is not to say that any one 
Fundamental Right:is superior to the 
other or that . Article. 19 contains a 
hierarchy. .Pre-constitution laws are 
not to be regarded as unconstitutionak 
We do not start with the presumption 
that, being a pre-constitution law, the 
burden is upon the State.to estab_ish 
its validity. All existing laws : are 
continuéd till this Caurt declares them 


to be in.conflict with a fundamental. 


right and, - therefore, void. -The 


burden must be placed on those who 


contend that a particular law has þe- 
come void after the coming into fcrce 
of the Constitution by reason of Arti- 
cle 13 (1) read with ‘any of the 
guaranteed freedoms. - 


= I2 The -present doùbt Ras 
arisen with regard to Babulal Parete’s 
case, (1961) 3 SCR 423 = (AIR 1961 
sc 884) as stated earlier, by not ad- 
hering to the phraseology- of Arti- 
cle 19 (2) where the words ‘In the in- 
terest of public order’ appear. - It is 
these words’ which “need an’ exposition 
and not the expression “in the interest 
of maintenance-of- law -and order, 


-In ‘this Court the preferr- 
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which are not the words of:the Article. 
To.expound the meaning of the right 
expression we: are required-to go over 
some ‘earlier: decisions of this Court. 


-© 13. When 1950 ` SCR 594 = 
(AIR 1950 SC-124), 1950 SCR 605 = 
(AIR 1950 SC 129) were decided, the 
original Clause’ (2) was there. It did 
not include the: phrase ‘in the in- 
terest of public order’. ‘The validity 
of statutes’ was, therefore, tested 
against the words ‘the security of the 
State’. After the retrospective amend- 
ment .substituted a new clause, the 
matter fell to be considered in relation 
to ‘public order’. In Ramjilal Modi v. 
State of. Uttar Pradesh, 1957 SCR -860 
= (AIR 1957 SC 620)-it was pointed 
out that the language employed by 
the Constitution, that is to say, ‘in the 
interest of? was wider than the expres- 
sion ‘for the maintenance of and the 
former expression: made the ambit of 
the protection very - wide. It was 
observed that:‘a law may not have 
been designed:- to directly maintain 
public order and yet.it may have 
been enacted in the interest of public 
order’. This was again - reaffirmed in 
Virendra v. State of Punjab, 1958 SCR 
308 = (AIR- 1957 SC 896) distinguish- - 


‘ing: on.the same ground: the two cases 


before the First. Amendment. The fol- 
lowing passage (p. 323) (of SCR) = 
(at p. 902 of AIR) may be quoted :— 


“It will be remembered that Arti- 
cle 19 (2), as it-was then worded, gave 
protection to a law relating to any 
matter which undermined the security 
of or ‘tended to overthrow: the | State. 
Section.9 (1-A) of the Madras: Main- 
tenance of Public Order was made 
“for the purpose of securing public 
safety and the maintenance of public 
order’, .It was pointed out that 
whatever. end the impugned Act 
might. have been intended to subserve 
and whatever . aim its framers might 
have had in view. its- application and 
Scope could not, in the - absence of 
limiting words in the statute itself, be 
restricted-to the aggravated form of 
activities which. . were calculated to 
endanger the security of the State 
Nor was there any guarantee that those 
officers . who exercised the power 
under the Act would, in-using them, 
discriminate between those who acted 
prejudicially to-the security of the 
State -and those who did not. This 
consideration cannot’: apply .to the 
case now under consideration, Arti- 
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clé 19 (2):has been. amended: so as..to 
extend its protection to:a law.. impos- 


ing reasonable restrictions in the in- 


terests of- public order: and the lan- 
guage used in the two.. sections of 
the impugned - Act quite- clearly and 
explicitly | limits . the ‘exercise of the 
powers conferred. by -them to the pur- 
poses specifically. mentioned in the sec- 
tions and to no: other purpose”. 

We may say at once that. the ‘distine- 
tion -has our respectful, concurrénce. E 


Supdt. Central Prison; ary v. 
Ram “Manohar Lohia; - (1960) -2 “SCR 
` 821 = (AIR :1960 SẸ ` 633). ‘In ‘that 
case,’ the expression ‘in the interest’ of 
public order’ fell ‘to'be ‘considered: 
Subbarao; J.’ (as he then was).’ traced 
the exposition of the phrase, particu~ 
larly the expression “public order’: 
He reférred first-to the observations 
of Patanjali'Sastri, J: (later C. -J.):in 
Romesh Thappar’s ‘case, 1950 -SCR 594 
=: (AIR 1950 SC 124) ` (supra) -distin- 
guishing offences involving: ‘distur- 
bances ‘of. public tranquillity which 
the learned Judge said. were in. theory 
_ offerices against | -public ‘order of a 
purely -‘ local “significance and -: “other 
forrns of ‘public . disorders of more 
serious” and aggravated ‘kind calculat- 
ed to endanger the.security of the 
State. Subbarao, J.’also quoted ‘the 
observations < of Fazl Ali, -J.:in: -Brij 
Bhushan’s case,- 1950 SCR, 605 = age 
1950 SC 129) (supra). . 


' “When we nee ‘the mittter 
in this’ ‘way, we find that while ‘public 
disorder’ is wide: ‘enough '-to, ‘cover ‘a 
small riot -or“an affray and’ other’ cases 


where peace is disturbed by, or ‘affects’ 


a small group or, persons, ‘public un- 


safety’ (or insecurity of the State) ‘will : 


usually ‘be connected ‘with serious: in- 
-ternal disorders and such disttirbances 
of public - “tranquillity as jeopardises 
the security of the State”. (p.’ “612 ‘of 
SCR) = (at p. 131 ‘of ATR). - 

Subbarao, J. on the ‘strength of thése 
‘observations’ concluded - that. ‘public 
‘order’ ‘was the- same as ‘public peace 


and ‘safety’ ‘and went on ‘to observe: 
i “Presumably in. an. attempt to’ 


get over: the effect of. these . two deci- 
sions, ` the - expression ‘public . order’ 
was inserted.. in Article 19 (2) of the 
Constitution by the: Constitution (First 
Amendment) Act, 
to bring in offences. involving - breach 
of purely -local significance within the 


14. © Then came the decision. in. 


1951, with.a view 
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scope of permissible restrictions under 
Clause (2) of Article 19”. ree 

He quoted the observations “of ihe 
Supreme :Court of the United States in 
Cantwell v.. Connecticut, (1940) 310 
US -.296 .to ` establish that offences 
against ‘public order’? were also under- 
stood as offences: against ‘public safety 
and . public peace. _ He- referred. to.a 
passage in a text-book on the. American 
Constitution which states :— 

“"In the interests of TE 
the State may prohibit and punish the 
causing‘ of: ‘loud and -raucous -noise in 
streets and public places by means of 
sound amplifying instruments, “regu- 
late the hours’and -place of public dis- 


` cussion; - and: the ~ use. of public streets 


for the purpose. iof exercising freedom 
of-spéech;--providé for ` the expulsion 


- of hecklers. from meetings:and assem- 


blies, punish’: utterances tending..to 
inċite an “immediate ` breach of .. the 
peace or riot- as distinguished: from: 
utterances causing:mere public « incon- 
vénience, annoyance or. unrest”. :. 
He referred’ also to the Public’ Order 
Acti 1936: in ‘England... ow 
15.' ° Subbarao, J. Barera. dis- 
tinguished | the. American and English 
precedents ‘observing :— i 
~: “But in India under Article! 19 (2) 


‘ this widé concept of “Public order” is 


split 'up under -difference ` heads. It 
enables ‘the: imposition .of reasonable. 
réstrictions “on ‘the’ exercise of the 
right to~. freedom. of speech and ex- 
pression in the.interests of -the security 
of the -state, friendly .:relations with 
foréign. states,. “public order; . decency 
or: morality, » or in relation to con- 
tempt “of Court; defamation or incite- 
ment to an: offence. All the ‘grounds 
mentioned therein. can be -brought 
under. the general head “public order” 
in its most: comprehensive sense. But 
the: juxtaposition ‘of .‘the different 
grounds indicates : that, though some-' 
times they tend to overlap; they must 
be” ordinarily intended : to exclude 
each other. “Public order” is therefore 
something which is demarcated from 
the others. In. that limited sense, 
particularly .in.:view: ‘of the history of 
the. amendment, it can be postulated 
that . “public .. order”. is. synonymous 
with buble: peace, safety. . „and tran- 


- quillity.” 


His.. summary of his analysis ‘of cases 
may- be. given in his own, words: . 


“Public - order’ is synonymous 


with public safety and. tranquillity; it 
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is the absence of disorder involvirg 
breaches of local significarice in cor- 
tradistinction ‘to national -upheavals, 
such as revolution, civil strife, war, 
affecting the security of ‘the State.” 


16. © We may here observe that 
the overlap of public order and public 
tranquillity ‘is only partial. ‘The ternas 
are not always” synonymous. The latter 
is a.much wider expression and takas 
in many things which cannot be des- 
cribed as public ‘disorder. The words 
‘public order’. and ‘public ‘tranquillity’ 
overlap to a certain extent but there 
are matters which disturd public tran- 
quillity without -being a  disturbanze 
of . public. order. A person playing 
loud music in his own house in the 
middle ofi the night may  distucb 
public tranquillity, but he is not cars- 
ing public disorder. ‘Publie order’ 20 
doubt also requires “absence. of distur- 
bance of a’state’of serenity in ‘society 
but it goes further: It means wkat 
the French designate ordre “publique, 
defined as an absence of insurrection, 
riot, turbulence, or crimes of violenze. 
The. expression ‘public order’ incluces 
absence of all acts which are a danger 
to, the ‘security of the’ state and aso 
acts which are comprehended by’ the 
expression ‘ordre publique’ explaired 
above but not acts which disturb only 
the serenity of. others. te 


17. The English anil American 


precedents and legislation: ‘are -riot of. 


much help. The Public Order Act 1936 


was passed’ because in 1936 differant 


political organisations’ marched in uni- 
forms . causing riots. In America zhe 
Amendment freedoms have no 
such qualifications as in India and che 
rulings are apt to be misapplied, to our 


Constitution. 


7 


18. ` Iù the next case of ‘this 


‘Court reported in (1966) 1 SCR 709 = 


(AIR, 1966 SC 740), it was -pointed out 
that for expounding the phrase ‘mein- 
tenance of public order’. 


“One has to imagine three con- 
centric circles. Law - and order re~ 
presents the’ largest . circle . within 
which is the..next circle representing 
public order .and-the smallest ciccle 
represents the security of-the State’. 
All cases, of .. disturbances of “pudlic 
tranquillity . fall in the largest circle 
but some of them are outside ‘public 


order’ for the purpose of the phrase 


‘maintenance of public order’, similar- 
ly every breach of public order is not 
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necessarily ` a case of an act kely t to 
endanger the security of the State. : 


19. Adopting. this test we may 
say that the State is at the centre 
and _ society’ surrounds it. Disturb- 
ances of society go in a broad spec- 
trum ‘from mere disturbance of the 
serenity’ of life to- jeopardy. of the 
State. The acts become graver and 
graver as we journey from the peri- 
phery of. the larger circle towards the 
centre. In this journey we.travel: first 
through. public tranquillity, then 
through public order and lastly to the 
security of the State. ` 


20. In dealing with the phrase 
‘maintenance. of public order’ in the’ 
context of ‘preventive ' detenticn, we 
confined the expression in the relevant 
Act to what was included in the second 
circle and left out-that which was in 
the larger circle. But that considera- 
tion need-not..always, apply because 
small local distrubances of the 
even tempo -of life, may in a sense be 
said to affect ‘public order’ in a dif- 
ferent sense, namely, in the.sense of a 
state of law abidingness vis-a-vis the 
safety, of others. In our judgment the 
expression ‘in the interest of public 
order’ in the Constitution is capable of 
taking within itself not ‘only those 
acts which--disturb the security of the 
State or are within ordre publique as 
described but also certain acts which 
disturb public tranquillity or are brea- 
ches of the peace. It is not necessary 
to give to the expression a narrow 
meaning because, as has been observed, 
the expression. ‘in-the interest of public 
order’ is very wide. Whatever may 
be said of maintenance of public order 
in- the context of special laws entailing 
detention of persons without a trial 
on the pure subjective determination 
of the Executive cannot. be said in 
other circumstances. In the former 
case this Court.confined the meaning 
to graver episodes not involving cases 
of law and. order which are not dis- 
turbances of public tranquillity but of 
ordre. publique. 

$1. It: was. argued thet there 
cannot be two kinds of detentions one 
by Magistrates under the Code of Cri- 
minal-Procedure and another under 
laws made for preventive. detention 
under Art..22 of the Constitution.. In 
our opinion the area of the two is en- 
tirely different and there is, therefore, 
good classification. We now proceed 
to consider the impugned provisions of 


2496 S. C. [Prs. 21-25] Madhu Limaye S..D. M., Monghyr 


the Code in the light of what we have 
said above. . 

. 22. We first take. up be consi- 
deration: S. 144 of the Code. It finds 
place in Chapter XI which contains one 
section only. It is headed “Temporary 
Orders in urgent. cases. of nuisance ‘or 
apprehended. ‘danger’. The section con- 
fers ‘powers to` issue an‘ order absolute 
at once in urgent, cases:of nuisance or 


apprehended danger.:Such ‘orders may- 


be made by‘specified classes of. Magis- 
trates when in .their' opinion there is 
sufficient ground for proceeding ‘under 
the section and immediate prevention 
. or speedy, remedy is desirable. „It re- 
‘quires the Magistrate to issue- -his: order 
in writing setting. forth the material 
facts of the case and the order is to be 
served in the manner provided. by sec- 
tion 134 of the Code. - The order may 
direct: 
_ (A) Any person to- abstain from ` a 

certain act, or ~ 

(B) to take certain ordt with cer- 
tain property in his possession. or under 
his management. ~~. 
The grounds for making the’ order are 
that in the opinion of the Magee 
‘such direction fai : 

(a) is likely to prevent: or 

(b) tends to prevent.. `` 

G) obstruction (ii). annoyance.. ‘or 
(iii) injury, to any person lawfully em- 
ployed or (iv) danger to human. life, 
health or safety or (v).a disturbance of 
the public tranquillity or: “(vi) a riot or 
(vii) an affray. : 

23. ` Stated briefly the section 
provides for the making of an order 


which is either prohibitory (A): or man> - 


datory (B) as shown above. Its effi- 
cacy is that (a) it is likely to prevent 
or: (b) it tends to prevent, -some unde- 
sirable happenings. The gist .of these 
happenings are- nf ae 

(i) obstruction, -annoyance or in- 
jury to’ any ‘person lawfully employed; 
or ` 

(ii) danger to human life, health 
or safety; or ` 

(iii) a disturbance of HE public 
tranaality or a riot or'an affray. 

24. The procedure tó be follow- 
ad is next stated. Under sub-s. (2).if 
time does not permit or the order can- 
not be served, itcan be made ex parte. 
Under sub-s. (3) the order may be 
directed to a particular individual ‘or 
to the public generally when frequent- 
ing or visiting a particular'place. Under 
sub-s. (4) the magistrate may either 


A.I. R. 
suo motu. or on an. application by an 


aggrieved person, ‘rescind or alter the . 
order. whether his own or by. a magis-. - 


trate subordinate to him or made by 
his predecessor in‘ office. Under sub- 
s. (5) where the Magistrate is moved 
by a person aggrieved he must hear 
him so that he may show cause against 


the order and if the Magistrate rejects -. 


wholly or in part the application, he 
must record his . reasons . in writing. 
This sub-section is mandatory. An order 
by the Magistrate does not, remain 
in force.after two months from the 
making thereof but the State Govern- 
ment- may, however, extend the period 
by. a notification in the , Gazette but, 
only in cases of danger” to human life, 
health or safety.of where there is a 
likelihood of a riot or an affray. But 
the second portion of the sub-section 
was declared violative of Art. 19 in 
(1969) 3 SCC 337 = (AIR 1971 sc: 1667) 
(supra). It may bė pointed out here 
that disobedience. cf an order lawfully 


. promulgated is made an offence by 


S. 188 of the Indian ‘Penal Code, if 
such disobedience causes obstruction 
annoyance or injury. to persons law- 
fully employed. It is punishable with 
simple imprisonment for one month or 
fine of Rs. 200/- ‘or both. 


25. The gist of action shes 
S. 144 is the urgency of the situation, 
its efficacy in the: likelihood of being 
able to prevent. some harmful. occur- 
rences:. As. it is pcssible to -act abso- 
lutely and even ex parte it is obvious 
that the emergency. must be sudden 
and the - consequences ` sufficiently 


grave. Without it the exercise of power] . 


would have no justification. It is not 
an ordinary power flowing from admin- 
istration’ but a power used, in a judi- 
cial manner and which can stand fur- 
ther judicial scrutiny in the need for 
the exercise of. the power, in its effi- 
cacy and in-the-extent of its applica- 
tion. There is no general proposition 
that an order under section 144, Crimi- 
nal. Procedure Code cannot be ‘passed 
without taking evidence: -see Mest. 
Jagrupa- Kumari v:  Chotay Narain 


Singh, (1936) 37 Cri LJ 95 (Pat) which 


in’ our:-opinion is correct . 
down this proposition. 
mental facts emerge from the way the 
occasions for. the. exercise of the power 
are mentioned. Disturbances of pub- 
lic tranquillity, riots and affray lead 
to subversion of public order unless 
they are prevented in time. Nuisances 


in laying 


‘These funda- ` 


~ 
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dangerous to human’ life,: ‘health or 
safety have no: doubt to be “abated end 
prevented. We arẹ,- however,” not cen- 
cerned with this.part.of the section end 
‘the validity: of, this “part need not be 
decided here.’In.so far as the other 


parts of the Section are concerned zhe- 


key-note of the power is to free sociaty 
from menace of serious disturbances 
of a grave character. The Section is 
directed against those who attempt to 
prevent the exercise of legal rights by 


others or imperil the public safety and 


health. If that be so the matter must 
fall within the restrictions which the 
Constitution itself visualizes as permi- 
ssible in the interest of public order, 
or in the interest of the general public. 
We may say, however, that annoyance 
must assume sufficiently grave proror- 
tions to bring the matter within in-er- 
ests of public order. 


26. The criticism, however, is that 
the Section suffers from over broad- 
ness and the words of the section are 
wide enough to give an absolute power 
which may be exercised in an unjusti- 
fiable case and then there would be no 


remedy except to ask the Magistrate ` 


to cancel the order which he may not 
do. Revision against his- determ_na- 
tion to the High Court may prove il- 
Tusory because before the High Court 
can intervene the mischief will be 
-done. Therefore, it is submitted that 
an inquiry should precede the making 
of the order. In other words, the sur- 
den should not be placed upon the 
person affected to clear his 
Further the order may be so gereral 
as to affect not only a particular party 
but persons who are innocent, as for 
example when there is an order òban- 
ning meetings, processions, playin2 of 
music etc. 


27. The effect of the order be- 
ing in the interest of public order and 
the interests of the general public, oc- 
casions may arise when it is not possi- 
ble to distinguish between those whose 
conduct must be controlled and those 
whose conduct is clear. As was pointed 
out in Babulal Parate’s case, (1961) 3 
SCR 423 = (AIR 1961 SC 884) (supra) 
where two rival trade unions clashed 
and it was difficult to say whetker a 
person belonged to one of the unions 
or to the general public, an order res- 
tricting the activities of the general 
eed in the particular area was fusti- 

ied 
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posizion. >` 


. Måádbu Tase v. S. D. Ms Monghyr (Pra 25-30): S. c 2497. l 


- 28. ° -Tti may. be pointed: out. that: i 


-mere ‘disobedience’ of the order is not. 


enough to. constitute an, ‘Offence, ‘There 
must be in addition obstruction’ an-. 
noyance, or - danger to` human: ‘life, 
health or ‘safety. or a riot or: añ affray 
before the offence under ‘S. 188,- Indian 
Penal Code is constituted. Thüs . ‘the 
person. affected has: several . remedies. 
He can ask the order to’ be’ “vacated as 
against him, he cài file a revision and 
even a pétition for-a writ.. But no per- 
son can ask to be considéred free to do 


. what he likes when there are grounds 


for thinking that his conduct would be 
of the kind described in the section for 
purposes of preventive action. Ordi-/ 
narily the order would be directed 
against a person found acting or like- 
ly to act in a particular way. A gene- 
ral order may be necessary when the 
number of persons is so large that dis- 
tinction between them and the general 
public cannot be made without the 
risks mentioned in the section. A 
general order is thus justified but if 
the action is too general the order may 
be questicned by appropriate remedies 
for which there is ample provision in 
the law. 


29. All -these natien were con- 
sidered also by this Court in Babulal 
Parate’s case, (1961) 3 SCR 423 = (AIR 
1961 SC 884). In that case the Court ~ 
emphasised that the restraint is tem- 
porary, the power is exercised by 
senior Magistrates who have to set, 
down the material facts, in other 
words, to make an inquiry in the exer- 
cise of judicial power with reasons for 
the order, with an opportunity to an 
aggrieved person to have it rescinded 
either by the Magistrate or the 
superior Courts. We have reconsider- 
ed ‘all these matters and are satisfied 
that there are sufficient safeguards 
available to person affected by the 
order and the restrictions therefore are 
reasonable. We are of opinion that 
S. 144 is not unconstitutional if proper- 
ly applied and the fact that it may be 
abused is no ground for striking it 
down. The remedy then is to ques-| . 
tion the exercise of power as being out- 
side the grant of the law. 


- 30. We next proceed to consi- 
der the constitutional validity of Chap- 
ter VIII of the Code. -It finds place 
in Part IV which has the explanatory 
heading ‘Prevention of Offences’. The 
Chapter is divided into three divisions 
A,B and C. The purport of the Chap- 
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ter can be gathered from its sub-head- 
ing ‘Of Security for keeping the Peace 
and for good behaviour’. 


31, Division A is for security 
for keeping the peace on conviction. It 
consists of only one section (S. 106) 
and it provides that on.conviction for 
certain offences, the Court may, at the 
time of passing sentence on the per- 
son convicted, if of opinion, that it .is 
necessary to take a bond for future 
good behaviour, order him to execute 
a bond, with or without sureties, for 
keeping the peace 
exceeding three years. The sum for 
. which the bond is taken is propor- 
tionate tothe means of the person and 
it becomes void if the conviction ulti- 
mately fails. The section is. aimed at 
persons whose past conduct has pro- 
ved dangerous to the public’and is in- 
tended to secure public tranquillity and 
peace. 


32. Division B then consists of 
12 sections (Sections 107-110 and 112- 
119) and applies to cases other than 
those mentioned in S. 106. Of these, 
S. 107 is for taking security generally 
for keeping the peace; S. 108 is for 
security for good behaviour from per- 
sons disseminating sedition; S. 109 for 
security for good behaviour from vag- 
rants and suspected persons and S. 110 
` for security for good behaviour from 
habitual offenders. Sections 112-119 
lay: down the procedure to be follow- 
ed in these cases. We are concerned 
in these cases with the provisions of 
S. 107 and therefore need not refer to 
Ss. 108-110. 


‘33. The ‘gist of S. 107 may now 
be given. It enables ‘certain specified 
classes of Magistrates to make an order 
calling upon a person to show cause 
why he should not be ordered to exe- 
cute a bond, with or without sureties 
for keeping the peace for such period 
not exceeding one year as the Magis- 
trate thinks fit to fix. The condition of 
taking action is that the Magistrate is in- 
formed andheisof opinion that there 
is sufficient ground for proceeding that 
a person is likely to commit a breach 
of the peace or disturb the public tran- 
quillity or to do any wrongful act that 
may probably occasion a breach of the 

- peace or disturb the public tranquil- 
lity. The Magistrate can proceed if the 
person is within his jurisdiction or the 
place of the apprehended breach of the 
peace or disturbance is within the local 
limits of his jurisdiction. The section 


for a period not - 


goes on to empower even a Magistrate 


not empowered to take action, to. 


record his reason for acting, and then 
to order the arrest of the person (if 
not already in custody or before the 
court) with a view to sending him 
before a Magistrate empowered to 
deal with the case, together with a 
copy of. his reasons. The Magistrate 
before whom such a person is sent may 
in his discretion detain such person in 
custody pending further action by him. 


. 34. The section is aimed at 
persons, who cause a reasonable ap- 
prehension of conduct likely to lead to 
a breach of the peace or disturbance 
of the public tranquillity. This is an 
instance of preventive justice which 
the courts are intended to administer. 
This provision like the preceding one 
is in aid of orderly society and seeks 
to nip in the bud conduct subversive 
of the peace and public tranquillity. 
For this purpose Magistrates are in- 
vested with large judicial discretionary 
powers for the preservation of public 
peace and order. Therefore the justi- 
fication for such provisions is claimed 
by the State to be in the function of 
the State which embraces not only 
the punishment of offenders but, as 
far as possible, the prevention of offen- 
ces. 


35. Both the sections are coun- 
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ter-parts of the same policy, the first! - 


applying when by reason of the con- 
viction of a person, his past conduct! 
leads to an apprehension for the future 
and the second applying where the 
Magistrate, on information, is of the 
opinion that unless prevented from so 
acting, a person is likely to act to the 
detriment of the public peace and pub- 
lic tranquillity. , The argument is that 
these sections (more particularly S. 107) 
are destructive of freedom of the in- 
dividual guaranteed by Art. 19 (1) (a) 
(b) (c) and (d) and are not saved by the 
restrictions contemplated by cls. (2) 
to (5) of the Article. It is also contend- 
ed that there are no proper procedural 
safeguards in the sections that follow. 
Before we deal with these contentions 
it is necessary to glance briefly at sec- 
tions 112-119 of Division B and sec- 
tions 120-126-A of Division C. — 

36. We have seen the provisions 
of S. 107. That section says that action 
is to be taken ‘in the manner here- 
inafter provided''and this clearly indi- 
cates that it is not open to a Magis- 
trate in such a case to depart from the 
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procedure to any substantial extent. 
This is very salutary because the lib2r- 
ty of the person is involved -and -he 
law is rightly solicitous, 
liberty should only be curtailed ac- 
cording to its own procedure and not 
according to the whim of the Magis- 
trate concerned. It behoves us, there- 
fore, to emphasise the safeguards built 
into the procedure because from thare 
will arise the consideration of the rea- 
sonableness of the restrictions in the 
Interest of public order or in the in- 
terest of the general public. 


o gL The procedure begins with 
S. 112. It requires that the Magistrate 
acting under S. 107 shall make an 
order in writing, setting forth the sub- 
stance of the information received, the 
amount of the bond, the term for 
which it is. to be in force and the nam- 
ber, character and class of sureties (if 
any) required. Since the person tc be 
proceeded against has to show cause. 
it is but natural that he must know 
the grounds for apprehending a breach 
of the peace or disturbance of the pub- 
lic tranquillity at his hands. Although 
the section speaks of the ‘substance of 
the information’ it does not mean the 
order should not be full. It may not 
repeat the information bodily but it 
must give proper notice of what has 
moved the Magistrate te take the action. 


This order is the foundation of the’ 


jurisdiction and the word ‘substance’ 
means the essence of the most imor- 
tant parts of the information. 

38. Next follow three sections 
— Ss. 113-115. They deal with the 
person’s presence. Section 113 ceals 
with the situation when the persan is 
present in court, then the order shall 
be read over to him and if he so desirés, 
the substance of it shall be explained 
to him. This is not a mere formality. 
The intention is to explain to the per- 
son what the allegations against him 
are. The next section (S. 114) ceals 
with a situation when the perscn is 
not present in court. There the option 
is two-fold. Ordinarily, a summons 
must issue to him but in cases where 
the immediate arrest of the perscn is 
necessary a warrant for his arrest may 
Issue. This is however subject tc the 
qualification that there must be a 
report of a Police Officer or othe? in- 
formation in that behalf and the 
breach of the peace cannot otherwise 
be prevented. The Magistrate must 
not act on an oral information but 


that this. 
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must record the substance of it before 
issuing a warrant. The section also 
envisages a situation in which. the 
person is already in custody. In that 
case ithe Magistrate shall issue a war- 
rant directing the Officer having the 
custody to produce that person. The 
Provisions of this section are quite 
clearly reasonable inthe three circum- 
stances it deals with. If the presence 
of the person is to be secured; a sum- 
mons tohim isthe normal course ex- 
cept in the other two cases. 


39. Section 115 then provides 
that such summons or warrant under 
S. 114, as the case may be, must be 
accompanied by the order under S. 112 
and the person serving or executing 
the summons or warrant must serve 
the order on the person. There is ‘en- 


.abling power in S. 116 under which 


the Magistrate may dispense with the 
presence of the person in Court and al- 
low him to appear by a pleader. 


40. Then follows S. 117. That 
section (omitting the proviso to the 
third sub-section and omitting sub-sec- 
tions (4) and (5) which do not concern 
us) may be read here: 

“117. Inquiry as to truth of infor- 
mation — 

(1) When an order under section 
112 has been read-or explained under . 
section 113 to a person present in 
Court, or when any person appears or 
is brought before a Magistrate in com- 
pliance with or in execution of a sum- 
mons or warrant issued. under S. 114, 
the Magistrate shall proceed to inquire 
into the truth of the information upon 
which action has been taken, and to 
take such evidence as may appear 
necessary. 


(2) Such inquiry shall be made, as 
nearly as may be practicable. in the 
manner hereinafter prescribed for con- 
ducting trials and recording evidence 
in summons cases. 


(3) Pending the completion of the 
inquiry under sub-section (1), the 
Magistrate, if he considers that im- 
mediate measures are necessary for the 
prevention of a breach of the peace or 
disturbance of the publie tranquillity 
orthe commission of any offence or for 
the public safety, may, for reasons to be 
recorded in writing, direct the person 
in respect of whom the order under 
section 112 has been made to execute 
a bond, with or without sureties, for 
keeping the peace or maintaining good 
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behaviour until the conclusion of the 
inquiry, and may detain him in cus- 
tody until such bond is executed or in 
default of execution, until the enquiry 
is concluded”. : 


41, The first sub-section read 
with the second requires - the Magis- 
trate to proceed to inquire into the 
truth of the information. The third 
sub-section enables the Magistrate to 
ask for an interim bond pending the 
completion of the inquiry by him. This 
is conditioned by the fact that immedi- 
ate measures are necessary for the 
prevention of a breach of the peace or 
disturbance of the public tranquillity 
or the commission of any offence or 
for prevention of public safety. ` This 
is applicable where the person is not 
in custody and his being at large with- 
out a bond may endanger public safety 
ete. The Magistrate has to justify his 
action by reasons to be’ recorded in 
writing. If the person fails to execute 
a bond, with or without sureties, the 
Magistrate is- empowered to detain 

im in custody. . 


42. A question „was - raised 
before us whether the Magistrate can 
defer the inquiry and yet ask for an 
interim bond. There is a difference of 
opinion in the -High Courts. Some 
learned Judges are of opinion that this 
action can be taken as soon as the per- 
son appears because then the Magis- 
trate may be said to have entered 
upon the inquiry. Other learned Judges 
are of the opinion that sub-ss. (1) and 
{2) envisage that the Magistrate must 


proceed to inquire into the truth of. 


the information and only after prima 
facie satisfying himself about the truth 
and after recording his reasons in writ- 
ing can the interim bond be ‘asked for. 
Some of the cases on the previous 
view are — Emperor v. Nabibux, AIR 
1942 Sind 86, Dulal Chandra Mondal v. 
State, AIR 1953 Cal 238, Gani Ganai v. 
State, ATR 1959 J & K 125 and Laxmi- 
lal v. Bherulal, AIR 1958 Raj 349. 


Those representing the other view are. 


— In re Muttuswami, ILR (1940) Mad 
835=(AIR 1940 Mad 23) (FB), In re, 
Venkatasubba Reddy, AIR 1955 Andh 
Pra 96, Jagdish Prasad v. State, AIR 
1957 Pat 106, Jalalludin Kunju v. State 
AIR 1952 Trav Co. 262, Shravan Kumar 
Gupta v. Superintendent District Jail, 
Mathura, AIR 1957 All 189, Jangir 
Singh v. The State, AIR 1960 Punj 225, 
Rama Gowda v. State of Mysore, AIR 


A.I. R, 


1960 Mys 259 and Ratilal Jasraj v. 
State, AIR 1956 Bom 385. 


43. In our opinion the words 
of the section are quite clear. As said 
by Straight J..in Empress v. Babua, 
(1883) [ILR 6 All 132, the order under 
S. 112 is on hearsey but the inquiry 
under S. 117 is to ascertain the truth 
of. the necessary information. Sub- 
section (1) contemplates an immediate 
inquiry into the truth of the informa- 
tion. It is pending the completion of 
the inquiry that an interim bond can 
be asked for if immediate measures 
are necessary, and in default it is neces- 
sary to put the person in — custody. 
Therefore, as the liberty of a person 
is involved, and that person is being 
proceeded against: on information and 
suspicion, it is necessary to puta 
strict construction upon the powers of 


Magistrate. The facts must be of defi-]. 


nite character. In Nafar Chandra Pal 
v. Emperor, 28 Cal WN 23 = (AIR 
1924 Cal 114) there was only a peti- 
tion and a report and these were not 
found sufficient material. In some of 
the cases before us no effort was made 
by the Magistrate to inquire into the 
truth of the allegation. The Magis- 
trate adjourned the case from day to 
day and yet asked for an interim bond. 
This makes the proceedings entirely 
one sided. It cannot be described’ as 
an inquiry, within an inquiry as has 
been: said in some cases. Some in- 
quiry has to be made before the bond 
can be ordered. We therefore, approve 
of those cases in which it has been 
laid down that some inquiry should be 
made before action is taken to ask for 
an interim bond on placing the person 
in custody in default. In an old case 
reported in A. D. Dunne v. Hem Chun- 


der, (1869) 12 Suth WR Cr 60 (FB) a` 


Full Bench of the Calcutta High Court 
went into the matter. The case arose 


before the present Code: of Criminal“ 


Procedure ‘and, therefore, there was 
no provision for an interim bond. But 
what Sir Barnes Peacock C. J. said ap- 
plies to the changed law also not only 
with regard to the ultimate order but 
also to the interim order for a bond. 
The section even.as it is drafted today, 
is hedged:in with proper safeguards 
and it would be moving too far away 
from the guarantee of freedom, if the 
view were allowed to prevail that 
without any inquiry into the truth of 
the information sufficient to make out 
a prima facie case -a -person is to be 


fi 
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put in jeopardy of detention. A defi- 


‘nite finding is required that immeci- 


ate steps are necessary.. The order 
must be one which can be made into a 
final order unless something to tle 
contrary is established. Therefore it 
is not open to a Magistrate to adjourn 
the case and in the interval to send a 
person to jail if he fails to furnish a 
bond. If this were the law a bond 
could always be insisted upon before 


even the inquiry began and that is 


neither the sense of the Jaw. nor the 
wording or arrangement of the sections 
already noticed. 


; 44, The power which is con- 
ferred under this Chapter is distin- 
guished from the power of detention 
by executive action under Art. 22 of 
the Constitution. Although the. order 
to execute a bond, issued before an 


- loffence is committed, has the appear- 


ance of an administrative order, in rea- 
lity it is judicial in character. Prima- 
Tily the provision enables the Mag-s- 
trate to require the execution of a bond 
and not to detain the person. Deten- 
tion results only on default of execu- 
tion of such bond. . It is, therefore, mot 
apposite to characterise the provision 
as a law for detention contemplated by 
Art. 22. The safeguards are therefore 
different. The person sought to be 
bound over has rights which the trial 
of summons case confers on an accus- 
ed. The order is also capable of beng 
questioned in superior courts. For this 
reason, at every step the law requires 
the Magistrate to state his reasons in 
writing. It would make his action 
purely administrative if he were to 
pass the order for an interim bend 
without entering upon the inquiry ¿nd 
at least prima facie inquiring into zhe 
truth of the information on which -he 
order calling upon the person to’ show 
cause is based. Neither the scheme of 
the chapter nor the scheme of S. 117 
can bear such an interpretation. We 
accordingly, held in the case of Madhu 
Limaye (Writ Petn. 307 of 1970 — 
Madhu Limaye v. Ved Murti, (report- 
ed in AIR 1971 SC 2481) that as the 
case was simply adjourned from tim2 to 
time and there was no inquiry -betore 
remanding him to custody his deten- 
tion was illegal. We may now briefly 
notice the remaining sections of the 
Chapter. i 


45. Section 118 then ‘lays dawn 
_ that if upon inquiry it is proved -hat 
* the person be called upon to execute a 
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bond for keeping the peace or main- 
taining good behaviour the Magistrate 
may call upon him to execute a bond. 
The security must not be more than 
that stated in the order under S. 112, 
nor excessive. Under S. 119 the Magis- 
trate may discharge the person or 
release him from custody if the neces- 
sity for keeping him bound over is not 
proved. i 


46. The Tast Division haaber 
ed C relates to proceedings subsequent 
to S. 118. Sec. 120 fixes the terminus 
a quo for the period for which security 
is required. Section 121 gives the con- 
tents of the bond and the conditions 
under which there is a breach of the 
bond. Section 122 empowers. the 
Magistrate to reject sureties but only 
after inquiry and recording the evi-- 
dence and his reasons for rejection. 
Section 123 gives power to commit a 
‘person to prison or to be detained in 


‘prison if already there.for the duration 


mentioned inthe bond. Ifthe period is 
more than a year then the proceedings 
have to be. submitted to a superior 
Court. It also provides for ancillary 
matters. Section 124. empowers the 
District Magistrate or a. Chief Presi- 
dency Magistrate to release a person 
so detained when there is no . longer 
any hazard to the community or to 
any other person. There are other 
provisions for reducing security ete. 
with which we are not concerned. Sec- 
ticn 125 enables the same. Magistrates 
to-cancel any bond for sufficient rea- 
son and under S. 126 the sureties also 
stand discharged.. Section 126A deals 
with security for the unexpired period 
of bond to which no special reference 
is needed. 


47. The gist of the Chapter is 
the prevention of crimes and distur- 
bances of public tranquillity and brea- 
ches of the peace. There is no need 
to prove overt acts although if overt 
acts have taken place they will have 
to be considered. The acting being 
preventive is not based on overt act but 
on the potential danger to be averted. 
These provisions are thus _ essentially 
conceived in the interest of public 
order in the sense defined by us. They 
are also in the interest of the general 
public. If prevention of crimes, and 
breaches of peace and disturbance of 
public tranquillity are directed to the 
maintenance of the even tempo of 
community life, there can be no doubt 
that they are in the interest of public 


2502 S. C. [Prs. 47-52] Madhu Limaye v. S. D. M., Monghyr 


order. As we have shown above ‘pub- 
lic order’ is an elastic expression which 
takes within it various meanings ac- 
cording to the context of the law and 
the existence of special circumstances. 
This power was used in England for 
over 400 years and is not something 
„which is needed only for administra- 
tion of colonial empires. Its need in 
jour society today is as great as it was 
before the British left. We find noth- 
ing contrary to article 19 (1) (a), (b), (c) 
and (d) because the limits of the restric- 
tions are well within cls. (2), (3), (4) 
and (5). We accordingly hold the Chap- 
ter as explained by us to be constitu- 
‘tionally valid. 


; 48. Before we leave this topic 
it is necessary to emphasise that. there 
is no room for invocation of other pro- 
visions of the Code such as S. 55 or 
91. 
Courts, to which reference is not neces- 
sary, recourse has been taken to these 
provisions in aid of Chapter VIII. 
Apart from the fact (which we have 
- sufficiently emphasised above) that 
S. 55 deals with special casés of arrest 
wand cannot be made applicable S. 107 
itself speaks that the procedure of 
hapter VIII should be followed, 
here Ss. 112, 113 and 114 of the Code 
rescribe their own procedures. Simi- 
arly, S. 91 may be available till the 
rder under S. 112 is drawn up. After 
t is drawn up the Magistrate has to 
ct under Ss. 113 and 117 (1). Then 
“here is no room for . Sec. 91. The 
reasoning in some of the cases of 
which Vasudeo Ojha‘v. State of Uttar 
Pradesh, AIR 1958 All 578 is an 
example, is fallacious. 


49. There is also no question 
of bail to the person because if instead 
ef an interim bond, bail for appear- 
ance was admissible Chapter VIII 
would undoubtedly have said so. Fur- 
ther bail is only for the continued ap- 
pearance of a person and not to pre- 
rent him from committing certain acts. 
™o release a person being proceeded 
égainst under Ss. 107/112 of the Code 
is to frustrate the very purpose of the 
proceedings unless his good behaviour 
js ensured by taking a bond in that be- 


50. © We have said in our earlier 
arder that we hold the provisions of 
£. 144 and Chapter VIII, as interpret- 
el by us to be valid. We have shown 
above how these provisions have to be 


In some of the cases of the High 
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understood and applied. So read, we 


are of opinion that they do not offend © 


the provisions of Art. 19 (1) (a), (b), (c) 
and (d). 


BHARGAVA, J.:— 51. I agree 
with the judgment of my Lord the 
Chief Justice, with the exception that 
I am unable to subscribe to the view 
that, in proceedings started under sec- 
tion 107 of the Code of Criminal Proce- 
dure, the Magistrate can direct the per- 
son, in respect of whom an order under 
section 112 has been made, to execute 
a bond, with or without sureties, for 
keeping the peace pending completion 
of the enquiry and, in default, detain 
him in custody until such bond is exe- 
cuted, only after he has entered upon 
the enquiry under section 117 (1) and 
has found a prima facie case satisfy- 
ing himself about the truth of the in- 
formation on the basis of which the 
proceedings were started. This inter- 
pretation, in my opinion, will com- 
Pletely defeat the purpose of S. 117 (3). 


52. It has to be noticed that, 
when proceedings are contemplated 
under section 107, the Magistrate takes 
action when he is informed that any 
person is likely to commit a breach of 
the peace or disturb the public tran- 
quillity, only after forming an opinion 
that there is sufficient ground for pro- 
ceeding against him. The Magistrate 
cannot start the proceedings merely 
because of the information received by 
him. Pursuant to the information, the 
Magistrate was to form his opinion that 
there is sufficient ground for proceed- 
ing. This opinion can be formed on 
the basis of the information supplied 


_to him if he finds that the information 


is given in sufficient detail and is reli- 
able enough to justify his acting on 
its basis. In cases where the informa- 
tion given is not of such nature, it will 
be the duty of the Magistrate to hold 
further inquiry and satisfy himself 
that it is a fit case. where action should 
be taken because sufficient grounds 
exist. There may be cases where the 
information may be received from the 
Police in which case the Magistrate 
may examine all the police papers and 
satisfy himself that there do exist suf- 


ficient grounds for him io take the: 


proceedings as requested by the Police. 
There may be cases where the pro- 
ceedings may be instituted at the insta- 
nee of a private complainant who may 


f: 


be apprehending breach of the peace by . 


the person complained against. In such 
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cases, the Magistrate is. bound either to 
hold some inquiry himself by exa- 
mining witnesses on oath or to have 
an inquiry made through the police so 
that he may be able to form a correct 
opinion as to the existence of suffi- 
cient grounds for proceeding. It is 
after the Magistrate has’ taken these 
steps that he can proceed to make the 
order under section 112. When mzék- 
ing that order, he has to record in it 
in writing the substance of the infor- 
mation received which necessarily 
means the part of the information 
which was the. basis of his opinion that 
sufficient grounds exist for initiating 
the proceedings. It is at this prelimi- 
nary stage that the Magistrate is thus 
required to ensure that a prima fartie 
case does exist for the purpose of imi- 
tiating proceedings against the person 
who is to be called upon to furnish 
security for keeping the peace. 


53. After the order under œc- 
tion 112 has been issued, the procedure 
to be adopted is that contained in Sec- 
tions 113 and 114. If such person is 
present in Court, the order under sec- 
tion 112 has to be read over to him 
and, if he so desires, 
thereof has to be explained to him If 
he is not present in Court, the Mazis- 
trate has to issue a summons requiring 
him to appear, or, when such person 
is in custody, a warrant, directing the 
officer in whose custody he is to bring 
him before the Court. Another alzer- 
native procedure is laid down for cases 


where it appears to the Magistrate -hat - 


there is reason to fear the commission 
of a breach of the peace and that such 
breach of the peace cannot be prevent- 
ed otherwise than by the immediate 
arrest of such person, in such ceses, 
the Magistrate can issue a warrant for 
the arrest of that person. It is umder 
this procedure that the person app2ars 
or is brought before the Court. The 
proceedings to be taken thereafter are 
laid down in section 117 (1) wnich 
requires that, as soon as the order 
under S. 112 has been read or explain- 
ed to the person present in Court 
under S. 113, or to the person whc ap- 
pears or is brought before a Magis- 
trate under S. 114, the Magistrate has 
to proceed to enquire into the truth of 
the information upon which action has 
been taken, and to take such further 
evidence as may appear necessary. This 
inquiry under sub-s. (2) of S. 117 has 
to be held in the manner prescribed 


the substance 
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for conducting trials and recording evi- 
dence in summons cases. Sub-s. (1) of 
section 117, thus, contains in manda- 
tory direction on the Magistrate to 
start proceedings of inquiry as soon as 
the person, in respect of whom the 
order under S. 112 has been made, 
appears before the Magistrate. Sec- 
tion 117 (1) makes it clear that the 
Magistrate must institute the inquiry 
without any unnecessary delay. This 
provision cannot, however, be inter- 
preted as requiring that the inquiry 
must begin immediately when the per- 
son appears in the Court. Obviously, 
such a requirement would be impra- 
eticable. In a case where a summons 
is issued to the person to appear in 
Court. or a warrant is issued under 
the proviso to S. 114 for his arrest, the 
date and time when the person will 
appear in the Court of the Magistrate 
will always remain uncertain. Some 
time will have to be taken in serving 
the summons and, depending on the 
distance and accessibility of the place 
where the persons happens to be, the 
time taken in serving the summons 
will vary. Even in cases where a 
warrant is issued under the proviso to 
Section 114, the person may not ` be 
produced in Court immediately bé- 
cause of the place of his arrest which 
may be miles away from the Court of 
the Magistrate. The Legislature could 
not have contemplated that, in such 
contingencies, witnesses must be kept 
ready in the Court of the Magistrate 
awaiting the appearance of the per- 
son concerned, so that the Magistrate 
ean start the inquiry immediately. 
Further, the inquiry under Sec. 117 (1) 
is directed in the manner prescribed 
for conducting trials in summons 
cases. The ‘result of the inquiry can 
be that the person concerned can be 
asked to execute bonds and give 
sureties for keeping the peace and, if 
he commits default in doing so, he can 
be detained in prison losing his per 
sonal liberty. In such cases, the per- 
son concerned has a right to be re 
presented by a lawyer in the inquiry. 
Consequently, when he appears be- 
fore the Magistrate, he can legitimate- 
ly ask for a reasonable adjournment 
to enable him to engage a lawyer of 
his choice and, thus, at his own re- 
quest, he can ensure that the inquiry 
does' not begin immediately. The 
proper interpretation of sub-section (1) 
of Section 117, in my opinion, is that 
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the inquiry must be begun as‘soon as 
practicable and a Magistrate would be 
committing a breach of the direction 
contained in this sub-section if he 
postpones the inquiry without suffi- 
cient reasons. ` 


. 54. It is in the light of these 
principles that, in my opinion, the 
power granted ‘to the Magistrate under 
Section 117 (3) should be interpreted. 
That power is given for cases where 
immediate measures are necessary 
for the prevention of a breach of the 
peace. In such a situation, the Magis- 
trate can direct the person, in respect 
of whom the order under Section 112 
has been made, to execute a bond, 
with or. without: sureties, for keeping 
the peace pending completion: of the 
inquiry under Section 117 (1) and, if 
he fails to execute the bond, the 
Magistrate can direct his detention 
until thé inquiry is concluded. This 
power to be exercised by the Magis- 
trate in emergent cases has been con- 
ferred in the background .of the pro- 
cedure which he has to adopt under 
Section 107 of forming an opinion, 
after receipt of information, that 
there do exist sufficient.grounds for 
taking proceedings. At the first stage, 
when .forming such opinion, the 
Magistrate naturally acts ex parte and 
has to rely on information supplied to 
him or other information obtained by 
him in the absence of the person 
against whom proceedings are to be 
taken. It is on the basis of that opin- 
ion that the Magistrate proceeds to 
make the order under Section 118 and 
is empowered even to issue a warrant 
of arrest under the proviso to S. 114. 
The power under Sec. 117 (3) is most 
likely to be invoked in cases where 
the Magistrate has, at an earlier stage, 
issued the warrant under the proviso 
to Section 114. This is so because the 
warrant is issued in-cases where 
breach of the peace cannot be pre- 
vented otherwise than by immediate 
arrest, and Section 117 (3) also is, to 
be invoked where the Magistrate con- 
siders that immediate measures are 
necessary for prevention of breach 
of the peace. The Legislature, having 
empowered the Magistrate to issue 
warrant of arrest, naturally proceeded 
‘further to give power to the Magis- 
trate in such cases to direct that bonds 
for keeping the peace be furnished 
pending ‘completion of the. inquiry. 
The expression “completion of the in- 
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quiry” must be incorporated as the 
period covered. from the beginning of 
the inquiry until its conclusion. The 
bonds can, therefore, cover the period 
from the moment the inquiry is to be- 
gin. Such a power for requiring that 
bond be furnished pending inquiry is 
obviously necessary where there is 
immediate danger of breach of the 
peace and immediate measures are 
necessary for its prevention. The 
order is made on the basis of the 
earlier opinion formed by the Magis- 
trate under Section 107. Subsequent- 
ly of course, when the in- 
quiry is held under Section 117 (1) 
the correctness of the information and 
the tentative opinicn formed ex parte 
under Section 117 will be properly 
tested after going through the judi- 
cial procedure prescribed for the trial 
of summons cases and, thereupon, if it 
is found: that there’ was no justifica- 
tion, the order would be revoked. In 
my opinion, the grant of such a power 
to a Magistrate is a very reasonable 
restriction on the personal liberty of 
a citizen. It is needed for prevention 
of crimes and it can only be effective 
if its exercise is permitted on the basis 
of opinion formed by a competent 
authority that immediate measures are 
required. It is true that, under Sec- 
tion 117 (3), a person can be detained 
in jail even prior to a. Court arriving 
at a judicial finding against him, but 
such a procedure is not only reason- 
able, but essential. 


55 In this respect, the power 
of a Magistrate in regard to a person 
accused of a cognizable offence is com- 
parable. If a Magistrate has suffi- 
ciently reliable information to form 
an opinion that a person has committ- 
ed a cognizable offence, the Magis- 
trate can order his’ detention as an 
undertrial prisoner. At that stage, the 
law deems that person still to be in- 
nocent and, yet his detention in pri- 
son is considered reasonable in order 
to ensure that a proper trial can be 
held and there is no repetition of the 


offence of which that person is accus- . 


ed. This detention as an undertrial 
prisoner is also based on the ex parte 
opinion formed by the Magistrate be- 
fore the actual trial. The power 
granted under Secticn 117 (3) is very 
similar and is intended to ensure that 
the person, from whom breach of the 
peace is’ apprehended, is not at 
liberty to commit breach of the peace 


4 


c 
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and thus defeat the purpose of she 
proceedings by being allowed to re- 
main at liberty without any und=r- 
taking during the pendency of zhe 
inquiry. 


56. In this connection, it was 
urged-by Mr. Garg that, if Sec. 117 (3) 
vis interpreted as permitting a Magis- 
trate to direct furnishing of bonds for 
keeping the peace and to order deten- 
tion in default without any evidence 
being obtained in the course of the in- 
quiry, the Magistrate may keep on ad- 
journing the hearing of the inquiry 
under Section 117 (1) and, thus, keep 
the person in detention for bong 
periods without giving him the oppor- 
tunity of showing that there is no 
justification for orders being made 
against him. In my opinion, the wali- 
dity of a provision of this nature is 
not to be judged from the likelikood 
of -the abuse of the power by. the 
Magistrate. If the Magistrate, efter 
making orders under Section 117 (3) 
unnecessarily - postpones the inquiry, 
he would, in my opinion,.be not only 
- abusing his powers, but will be act- 
ing contrary to the mandate of the 
Iaw contained in Section 117 (1) itself 
which, as I have indicated above re- 
quires that the Magistrate must pro- 
ceed to enquire into the truth of the 
information without unnecessary de- 
lay. In cases where the power-is abus- 
ed and the hearing is unnecessarily 
delayed, the proceedings would be 
Tiable to be quashed and the person 
set at liberty on the ground that the 
Magistrate has not complied witk the 
requirements of Section 117 (1). On 
the other hand, if the Magistrate does 
comply with Section 117 (1) by con~ 
tinuing the proceedings of inquiry 
expeditiously and without any de- 
lay, I do not think it can be said that 
the detention of the person against 
whom the proceedings are being taken, 
is not a reasonable restriction on his 
personal liberties when the Magistrate 
has ‘already found that immediate 


measures are necessary for prevention. 


of breach of the peace and the p2rson 
concerned has defaulted in furnishing 
bonds to keep the peace during the 
pendency of the inquiry. 


57. These are the 
why, in my opinion, the powers under 
Section 117 (3) can be exercised with- 
out the Magistrate recording evidence 
and finding a prima facie case after 
starting the inquiry under S. 117 (1). 
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reasons 


[Prs. 55-57] S C. 2505 


Even on this interpretation, Sec- 
tion 117 (3) is valid and is a reason- 
able restriction under Article 19 (2), 
(3), (4) and o of the Constitution. 
Order accordingly. 
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_ Rai Singh, Appellant v. The State 
of Haryana, Respondent. 

Criminal Appeal No. 44 of | 1971, 
D/- 1-9-1971. À 


(A) Constitution of India, Art. 136 
— Appeal to Supreme Court with spe- 
cial leave — Criminal Case — Where 
grave injustice is shown to have oc- 
curred the Supreme Court will exer- 
cise its power under Art. 136. — 
(Para 12) 
Under Art. 136 the Supreme Court 
does not normally proceed to interfere 
in criminal cases unless the trial is 
vitiated by some illegality or material 
irregularity of procedure or the trial 
is held in violation of rules of natural 
justice resulting in unfairness to the 
accused or the judgment or order 
appealed against has resulted in mis- 
carriage of justice by reason of mis- 
reading or vunjustifiably ignoring 
important. evidence or relevant mate- 
rial circumstances. Where no right of 
appeal exists under the law Art. 136 
does not serve to create such a right 
and the Supreme Court cannot be 
treated as a general Court of review 
for correcting all-errors in all criminal 
cases, (Para 12) 
(B) Evidence — Appreciation of — 
In each case the Court has to appraise 
the evidence to see to what extent it 
is worthy of acceptance and merely 
because in one respect the court con- 
siders it unsafe to rely on the testi- 
mony of a witness it does not necessari- 
ly follow as a matter of law that it 
must be discarded in all other respects 
as well. (Para 13) 
(C) Penal Code (1860), S. 302 — 
Murder case — Benefit of doubt — 
Accused charged of committing mur- 


*(Cri, Appeal No. 515 of 1970 and Mur- 
der Ref. No. 32 of 1970, D/- 23-9- 
1970 — Punj and Har.) 
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- trial court convicted 
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ders by firing gun-shots at the deceas- 
ed persons on instigation of the other 
two co-accused — High Court in ap- 
peal acquitting the two co-accused but 
maintaining conviction of the accused 
—— Prosecution witness alleged to have 
seen firing disbelieved by High Court 
—Another eyewitness who himself got 
injured by firing not produced by pro- 
secution but giving evidence as defence 
witness —- His evidence as well as the 
fact that he and his father were undu- 
ly pressurised by the police to support 
prosecution story ignored by the High 
Court — Doctor’s evidence regarding 
tattooing marks dishelieved without 
congent material and when he was not 
specifically cross-examined about any 
alternative possibility — In appeal to 
Supreme Court by special leave, bene- 
fit of doubt given to the accused. Cr. 
A. No. 515 of 1970 and Murder Ref. 
No. 32 of 1970, D/- 23-9-1970 (Punj. & 
Har.) Reversed: (Para 18) 
M/s. Nur-Ud-Din Ahmed and U. 
P. Singh, Advocates, for pppoe 
M/s. Janardan Sharma and R. 
Sachthey, Advocates, for Respondent. 


The Judgment of the Court was 
delivered by 

DUA, J.: In this aped by special 
leave under Art. 136 of the Constitu- 
tion, appellant Rai Singh son of Bhi- 
kan, challenges inter alia his convic- 
tion and sentence of death under see. 
302, I. P.C. for the double murder of 


Mohanlal and Bindraban, sons of Ram-' 


rakha. The appellant was tried in the 
Court of Sessions Judge, Ambala along 
with his two brothers Ram Gopal ‘and 
Jaipal alias Jai Gopal for this double 
murder under S. 302 read with S. 34, 
IL P.C. and under Ss. 307/34, I. P. C. 
for having fired gun shots at Mehru, 
Govindram, Bodhraj and Ran Singh. 
The appellant was further charged 
under S. 27 of the Indian Arms Act 
for having used his licenced double 
barrel gun for illegal purposes. The 
all the three 
brothers under Ss. 302/34, I. P. C. but 
sentenced the appellant Rai Singh to 
the extreme penalty of death. His two 
brothers were given the lesser sentence 
of imprisonment for life because they 
were not proved to have themselves 
caused any injury resulting in the mur- 
ders though they were held to have 
associated themselves in the commis- 
sion of the crime. They were also sen- 
tenced to a fine of Rs. 500/- for this 
offence. Under Ss. 307/34 also all the 
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three brothers were sentenced to seven 
years’ rigorous imprisonment each. 
The appellant Rai Singh was awarded 
a sentence of 5 years’ rigorous impri- 
sonment under S. 27 of the Indian 
Arms Act for misuse of his firearm. 


2. The High Court, dealing 
with the appeals of the three convicts, . 
and the murder reference of the pre- 
sent appellant, acquitted Ram Gopal 
and Jaipal alias Jai Gopal, holding 
their presence at the time of the oc- 
currence not to have been established. 
The present. appellant’s. conviction and 
sentence for the double murder of the 
two deceased brothers was, however, 
maintained. His conviction and sen- 
tence under the other two counts, 
namely, under S. 307, I. P.C. and sec- 
tion 27, Indian Arms Act were also up- 
held. On the view taken by the High 
Court that the appeliant alone was res~ 
ponsible for the murders and the mur- 
derous assault, S. 34, I. P.C. was held 
inapplicable. The appellant challen- 
ges in this Court his conviction for all . 


. these offences. 


3. The prosecution story may* 
now be briefly stated. The appellant 
and his brothers. Ram Gopal and Jai- 
pal alias Jai Gopal belong to village 
Manglai, Tehsil and District Ambala 
whereas Bindraban and Mohanlal, 
deceased sons of Ramrakhan, belong 
to village Keshopur. of the same Tehsil 
and. District. These two villages are 
situated at a distance of about a furlong 
or so from each other. The relations 
between the family of the deceased on 
the one side and that of the appellant 
on the other were strained for some 
time. In village Keshopur there is a 
khankah, a Muslim religious institu- 
tion, to which is attached land measur- 
ing about 4 killas. After partition of 
the country in 1947 Mohanlal deceas- 
ed and his family members shifted to 
village Keshopur and some time in 
1950 started cultivating this land under 
the Gurdwara Prabandhak Commit- 
tee. This position continued till about 
1964 when two Muslims Sadhu and 
Faquiria of that village were appoint- 
ed by the Collector, Ambala,.as Khi- 
dmat Guzars of the khankah which 
means servants acting as agents of the 
institution. Mohanlal and his family 
members used to pay rent of the land 
cultivated by them to the Khidmat 
Guzars and obtain receipts from them. 
An application for the ejectment of 


‘Mohanlal and his brothers was filed by. 
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the Khidmat Guzars in May, -1966 
under S. 9 of the Punjab Security of 
Land Tenures Act. This application 
was accepted in November, 1967 and 
Mohanlal and his brothers along with 
Milkha and Jati were ordered to be 
ejected from the khankah land. In 
view of this order the Punjab Wakf 
Board intervened in this controversy 
and on November 11, 1967 instituted a 
suit against Mohanlal and his brothers 
for the possession of the khankah land, 
claiming the same to have vested in 
the Board, giving rise to the righ- to 
possession. ‘This suit was finally com- 
promised in March, 1969 between the 
Wakf Board and Mohanlal and his 
family members. Mohanlal and his 
brothers paid two years’ rent for the 
khankah land to the Wakf Board in 
addition’ to another year’s rent, in 
advance -viz. for the year 1969-70. On 
this compromise the Wakf Board 
withdrew the suit which was conse- 
quently dismissed.. In May 1968 pro- 
ceedings for executing the ejectment 
order of November, 1967 were initiat- 
ed. The Patwari and the field Kanu- 
ngo are stated to have delivered the 
possession of khankah land to Sadhu 
and Faquiria through Kalba Rani in 
June, 1968 and ploughing is saic to 
have been done by Ram Gopal, one of 
the accused in the trial court and 
Sadhu, decree-holder. The three ac- 
cused persons and their father Bhi- 
khan, in fact came into the pictuze at 
the stage of these execution prozeed- 
ings and started taking interest in the 
land in question. According to th= ac- 
cused persons Sadhu and Faqiria had 
taken actual possession of the khankah 
land on June 10, 1968 whereas aczord- 
ing to the prosecution case the whole 
story of alleged ploughing of lanc by 
Ram Gopal and Sadhu on June 10, 
1968 is false and the proceedings had 
been faked for the purpose of helping 
the accused persons. The actual pos- 
session of the khankah land, according 
to the prosecution story, cont.nued 
with Mohanlal and his brothers. In 
any event, Mohanlal and his brcthers 
did not admit their dispossession and 
continued to claim that they were in 
actual physical possession of the said 
land. On June 29, 1969 the members 
of the two rival parties, Mohanlal and 
his brothers on the one side and the 
appellant and his brothers on the 
other, appeared to be in high tempers 


on account of the dispute over posses- 


Rai Singh v. State of Haryana (Dua J.) [Prs. 3-4] S. C. 2507 


sion of the khankah land. At about 
2 p.m. on that day Rai Singh, accused 
armed with a double barre] gun, Jai- 
pal alias Jai Gopal carrying gandolia 
of cartridges and Ram Gopal armed 
with gandasi proceeded from their 
house from village Mangalai to village 
Keshopur with the intention of mur- 
dering the family members of Ramra- 
khan, who, being Brahmins were com- 
monly known as ‘Pandits’. They reach- 
ed a place known as Asthan Mai 
Basanti outside village Keshopur and 
saw Mohanlal, deceased, going towards 
his house. Jai Gopal and Ram Gopal 
exhorted the appellant Rai Singh to 
fire at Mohanlal, which he promptly 
did. The shot hit Mohanlal, deceased, 
and Mehru (who was dropped by the 
prosecution as having been won over 
and was produced by the accused in 
defence as D. W. 4). Mehru, a Hari- 
jan boy was stated to be grazing cattle 
in the close vicinity and was not far 
away from Mohanlal. On hearing the 
report of the gun shot fire Bindraban, 
Bodhraj, Govindram, brothers of 
Mohanlal and Ran Singh who were 
resting in the nauhra nearby rushed 
out with Bindraban leading. On seeing 
the three Pandit brothers and Ran 
Singh coming out of the nauhra, the 
accused Ram Gopal and Jai Gopal ex- 
horted Rai Singh to fire at the Pandits 
who had come out of the nauhra. The 
appellant thereupon fired a second 
shot hitting Bindraban. Bindraban 
fell down. His two brothers however 
laid on the ground for fear of being 
hit. The appellant then fired a third 
shot which hit nobody. Bindraban, 
died atthe spot whereas Mohanlal died 
at Ambala Cantonment Railway Sta- 
tion on his way to the hospital. Mehru 
was taken to Chandigarh hospital and 
was treated there. He was discharged 
after about 20 or 25 days. 


4, The prosecution produced 
four eye-witnesses, namely, Ghansham 
Singh (P. W. 2), Ran Singh (P. W. 3), 
Bodhraj (P. W. 4) and Govind Ram 
(P. W. 7). The two other important 
witnesses. to whose evidence we will 
have occasion later to refer at some 
length are Dr. O. P. Gupta (P. W. 5) 
who conducted the post-mortem exami- 
nation of Mohanlal and Bindraban, the 
victims of the gun shots and J. K. 
Sinha (P. W. 6), Assistant Director- 
Cum-Assistant Chemical Examiner, 
Forensic Science Laboratory, Chandi- 
garh, who appeared as ballistic expert. 
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Mehr Chand (also called Mehru) who 
was injured by gun shot when Mohan- 
lal was fired upon by the present ap- 
pellant was given up by the prosecu~ 
tion on the plea that he had been won 
over. For the same reason one Ramji 
Das included in the list of witnesses 
was also given up. Eleven other wit- 
nesses also included in the list were 
not produced as they were considered 
unnecessary. Mehru, it may be re- 
called, was produced by the - accused 
in defence as D. W. 4. E 


5. The defence version is con- 
tained in the appellant’s statement 
under S. 342, Cr. P.C. in answer” to 
question No. 10 in the Sessions Court. 
It may be reproduced in his own 
words: 


Jai Pal and. Ram Gopal were not 
present with me at the time ‘of the al- 
leged incident. In fact at about 1.30 
p.m. on 29th June, 1969 I was going 
from my village towards Dhukheri 
Railway Station on a Pakdandi pass- 
ing from near village Keshopur, being 
a short route from my village. I had 
my gun with me for which I hold a 
licence. When. I reached near Asthan 
of Mai Basanti I saw Mohanlal, Bin- 
draban deceased, Govind Ram, Bodh- 
raj and some of their companions com- 
ing challenging towards me. with dif- 
ferent weapons. Mohanlal was armed 
with a kulhari and was ahead of them 
all. Bindraban followed him at a dis- 


tance of 8 or 10 yards with a barchha.. 


They were challenging that I be killed 
and when Mohanlal deceased. reached 
quite close to me and aimed to assault 
on me, I had no option but to save 
myself and I opened fire on him. He 
was hit. Mehru was grazing his cattle 
and was also standing nearby. He was 
also hit. Thereafter Bindraban and 
his companions ran towards me with 
their respective weapons with the 
intention to kill him and I shot another 
fire to save myself which hit Bindra- 
ban. After firing two shots I ran to- 
ee my village.” 


6. In answer “to the question, if 
the appellant had surrendered himself 
before the police on June 30, 1969 late 
in the evening, he replied that he had 
actually surrendered himself on June 
29, 1969 in the evening at about 6 p.m. 
in police station Mullana and not on 
June 30. It was admitted that he had 
surrendered along with his gun and 
nine cartridges and his licence which 


were taken into . possession by the 
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police. It may be pointed out that ac- 
cording to the appellant the proceed- 
ings which ended in a compromise be- 
tween the Punjab Wakf Board and 
Mohanlal, deceased and his brothers, 
were collusive because in execution of 
the decree of ejectment Sadhu and 
Faquiria had obtained possession of 
the khankah land on June 10, 1969 and 
thereafter the. decree-holders remain- 
ed in possession thereof. Ram. Gopal 
and Jaipal alias Jai Gopal in their exa- 
mination under S. 342, Cr. P: C. denied 
their presence .at the place of: the oc- 
currence when Mohanlal and Bindra- 
ban were killed by the appellant. They 
both claimed to have been arrested on 
June 29, 1969 and denied their arrest 
on June 30. 


T. ‘The learned Sessions Judge 
did not feel impressed by the defence 
version which was considered by him 
to be highly improbable. He also felt 
somewhat suspicious about the story 
that the appellant was walking by the 
Pakdandi through the fields instead of 
going to the railway station by the regu- 
lar path. The evidence of Dr. O. P. 
Gupta (P. W. 5) and of J. K.. Sinha, 
Ballistic Expert (P. W. 6) who appear- 


‘ed before the Sessions Judge to cor- 


roborate the prosecution version as 
narrated by the eyewitnesses, also, ac- 
cording to. him, belied the defence ver- 
sion of two shots having been fired at 
a-close range. The accused having 
been greatly annoyed over the atti- 
tude and the conduct of Mohanlal, 
deceased and his brothers, in respect 
of the possession of the khankah land 
appeared to: have a motive to kill the 
deceased and the trial court felt con- 
vinced that the prosecution Story. -as 
narrated about the incident in ques- 
tion was correct. So holding the three 
accused persons were sentenced by the 
“al court, as already stated. 


8.- The High Court, atter con-. 


sidering -the evidence of the -eye-wit- 
nesses did not place any reliance on 
Ghansham Singh (P. W. 2) and Ran 
Singh (P. W. 3). They were both con- 
sidered to be not only friendly with 
the family of the deceased but also 
inimical to Rai Singh, appellant, and 
they were further held to have attem- 
pted to conceal the facts from which 
their animosity to the appellant could 
be established and admitted them only 
as a last resort when they felt com- 
pelled to do so. Ghanshyam Singh’s 


: 1971 


name did not even figure in the first 
information report. The story about 
the slogans shouted by the accused to 
kill the Brahmins also did not impress 
the High Court. In the final concu- 
sion the High Court was inclined. to 
hold that Ghansham Singh (P. W. _2) 
had not seen the occurrence at all and 
was, therefore, a false witness. The 
presence of Bodhraj (P. W. 4) amd 
Govindram, (P. W. 7) however, was 
considered to have been admitted on 
all hands. The presence of Ran Sirgh 
(P. W. 3) was also accepted by che 
High Court as his name appeared in 
the first information report which had 
been made with the utmost prompt- 
ness. 


All these three witnesses, however, 
appeared to the High Court to have 
falsely introduced Ghanshyam Siagh 
(P. W. 2) as an eye-witness. Indeed, 
according to the High Court even these 
three witnesses, namely, Ran Sirgh, 
Bodhraj and Govindram (P. Ws. 3 4 
and 7 respectively) were also vitally 
interested in the deceased and inimi- 
cal towards the appellant and it was 
for this-reason that the 
looked for corroboration from some 
independent source for believing them. 
In the opinion of the High Court no 
such corroboration was forthcoming 
as against Ram Gopal and Jai Gopal 
and the only overt act attributed to 
them was the lalkara. The version of 
Jai Gopal - carrying the gandolia of 
eartridges was also considered by the 
High Court to be improbable with the 
result that the story of the pros2cu- 
tion with respect to the participetion 
of Jai Gopal was considered to be ex- 
tremely unreliable. Participation of 
Ram Gopal was considered.to be un- 
believable for the additional reason 
that according to Ghanshyam S.ngh 


` (P. W. 2) this accused was armed with 


a gandasi whereas according ta Bodh- 
raj (P. W. 4) this accused was carrying 
a lathi and Govindram -(P. W. 7) saw 
nothing in the hands of this accused. 
This discrepancy in the opinion of the 


High Court also served to discredi the 


story of the prosecution in respec: of 


Ram Gopal’s ` participation in the al- 


leged occurrence. The prosecution 
case against these two accused persons 
was thus considered to be extremely 
doubtful. The case against Rai S_ngh, 
however was held distinguishable 
because there was no gainsaying that 


he had fired two shots from his deuble 


High Ccurt.. 
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barrel gun so as to kill Bindraban and 
Mohanlal and injure Mehru. Medical 
evidence according to the High Court, 
corroborated by-that of the ‘ballistic 
expert supported the prosecution ver- 
sion. On behalf of the appellant con- 
siderable argument was addressed in 
the High Court on the point of the 
condition of the wounds on the body 
of Mohanlal, deceased as found by the 
doctor: After noticing some diver- 
gence between the opinion of Dr. 
Gupta who had performed the post- 
mortem examination and of the evi- 
dence of the ballistic expert and the 
observations contained in ‘Medical 
Jurisprudence and Toxicology’ by 
Glaister (1953. edn.) and in “Fire Arms 
Investigation, Identification and Evi- 
dence” by Hatcher (1957 edn.) the 
High Court felt, to quote its own 
words, inclined to accept the finding of 
the learned Sessions Judge that Dr. 
Gupta had mistaken some other condi- 
tion of the wounds for tattooing which 
would certainly be incompatible with 
the dispersion of pellets in the case of 
the shot which killed Mohanlal’. The 
High Court. also referred to Modi’s 
Medical Jurisprudence and Toxicology 
(1969 Edn.) on the relationship between 
the range of fire and spread of pellets 
emanating from shot guns and after 
reproducing a passage at pp. 236-7 it 
proceeded to observe: ' 


“Like those quoted from Glaister 
above, these observations also provide 
a rough and ready method of judging 
the distance from which a firearm 
caused a particular injury by reference 
to the spread of the pellets . but then, 
in our opinion, they provide a fair 
guide on the point, speaking broadly. 
Their application to the facts of the 
present case leads us clearly to the 
conclusion that when the eye-witnesses 
for the prosecution take the stand that 
they saw Rai Singh appellant firing at 
Mohanlal from a distance of about 55 
feet, no improbability can be said to 
attach, thereto and that, on the 
other -hand, ant position taken up by 
Mehru (D. W. 4) about the range from 
which the shot was fired is falsified.” 


9. - A consideration of the injuries 
found on the dead body of Bindra Ban 
led the High Court to a similar conclu- 
sion. The medical. evidence, in the 
opinion of the High Court, conclusive- 
ly showed that the distance betwéen 
Bindra Ban and Rai Singh when the 
latter fired at the former was consi» 
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derably more than that from which 
Mohan ‘Lal had been hit and that may 
well have been 250 feet. It was on the 
basis of this opinion that the evidence 
of the doctor who conducted the post- 
mortem examination was considered 
to have been mistaken. The defence 
version was thus also considered to 
have been refuted by the medical evi- 
dence and it was in addition consider- 
ed to be unacceptable by reason of its 
inherent improbability that from a dis- 
tance of 250 feet the deceased armed 
with a mere hatchet would have taken 
the risk of rushing to attack a man 
carrying a gun. It may be pointed out 
that the High Court did not pay any 
. serious attention to the testimony of 
Mehru (D. W. 4): nor did it refer to 
some other important material on the 
record suggesting unfairness on the 
part of the investigating authorities 
and improper pressure by them on this 
witness and his father, which shows 
that the evidence of this witness should 
not have been completely ignored. 


10. Before us Shri Nuruddin 
Ahmad, learned counsel for the appel- 
lant, strenuously contended that the 
High Court having disbelieved the eye 
witnesses with respect to the compli- 
city of Ram Gopal and Jaipal (the two 
co-accused brothers of the present ap- 
pellant) in the occurrence and having 
ruled out even the presence of Ghan 
Shiam (P. W. 2) at the time and place 
of the occurrence to which the other 
eye witnesses had deposed, it was 
wholly wrong on the part of that court 
to have believed the prosecution ver- 
sion with respect to the charges against 
the appellant, Rai Singh. It was em- 
phasised that there being no State ap- 
peal against the acquittal of Ram 
Gopal and Jaipal the verdict of the 
High Court that the witnesses had fal- 
sely implicated them in this case must 
be considered to be conclusive and 
binding. On this promise we were 
asked to hold that there being no eye 
witness in support of the prosecution 
version with respect to the actual shot 
alleged to have been fired at Mohan 
Lal the defence version given by the 
appellant in his statement under sec- 
tion 342, 
‘posed by Mehru (D. W. 4) should have 
been believed. This submission was 
sought to be reinforced by reference 
to the medica] evidence and the evi- 
dence of the ballistic expert. That evi- 
dence, said the counsel, fully supports 
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the defence version. In any event, so 
proceeded the submission, there was 
a serious element of doubt about the 
truth of the prosecution version and ` 
the High Court was, therefore, in error 
in convicting the appellant on the pre- 
sent evidence. It was pointed out that 
the High Court had, while dealing 
with the murder reference under sec- 
tion 374, Cr. P.C: a duty itself to seru- 
tinise the record and come.to its own 
independent conclusion both about the 
guilt of the accused and the propriety 
of imposing the sentence of death. 
Considerable stress was laid by the 
appellant’s counsel on the omission on 
the part of the High Court to scruti- 
nise and evaluate the evidence of 
Mehru (D. W. 4) in the background of 
the allegations made on his behalf 
about the police pressure on the wit- 
ness and his father for supporting the 
prosecution version. 


11. On behalf of the State the 
principal argument urged was that the 
High Court and the trial court had 
both believed the prosecution story as 
deposed by the eye witnesses so far as 
the present appellant is concerned. 
Therefore, under Art. 136 this Court 
should not reappraise the evidence and 
differ with the concurrent conclusions 
of the two courts below by taking a 
different view of appreciation of evi- 
dence. Merely because the eye wit- 
nesses have not been relied upon with 
respect to the presence of the two co- 
accused brothers of the present appel- 
Iant can be no ground by itself for 
discarding their evidence in its entire- 
ty. Particular emphasis was laid on 
the fact that the appellant has express- 
ly admitted that Mohan Lal and Brin- 
da Ban did die as a result of gun shots 
fired by him and the only controver- 
sial point in the present case relates to 
his defence version on the plea of right 
of private defence which has been dis- 
believed by both the courts below. 
This, according to the respondent's 
learned counsel, cannot justify a reap- 
praisal of the defence version by this 
Court on appeal by special leave under 
Art. 136 of the Constitution. 


12. We propose first to deal 
last argument 
that this is not a fit case for interfer- 
ence under Art. 136 of the Constitu- 
tion. Under this Article this Court, of 
course, does not normally proceed to 
interfere in criminal cases unless the 
trial is vitiated by some illegality or 
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material irregularity of procedure or 
the trial is held in violation of rules 
of natural justice resulting in unfair- 
ness to the accused or the judgment or 


Jorder appealed against has resulted in 


miscarriage of justice by reason of mis- 
reading or  unjustifiably ignoring 


important evidence or relevant maze- - 


rial circumstances. Where no right of 
appeal exists under the law this Arti- 
cle does not serve to create such a 
right and this Court cannot be treazed 
as a general Court of review for cor- 
recting all errors in all criminal cases. 
It has, however, to be borne in m-nd 
that where grave injustice is shown to 
have occurred then this extraordinary 
constitutional power reserved to this 
Court is meant to be exercised. 


13. Now we proceed to ceal 
‘with the contentions on the merits. The 
argument that ‘the witnesses who 
have been disbelieved in respect of the 
acts imputed to Ram Gopal and Jaipal 
eannot be relied upon for convicting 


the present appellant has merely tc be. 


stated to be rejected. It is now well- 
settled that in each case the Court 
has to appraise the evidence to se2 to 


what extent it is worthy of acceptance. 


and merely because in one respect the 
court considers it unsafe to rely on 
the testimony of a witness it does not 
necessarily follow as a matter of law 
that it must be discarded in all ozher 
respects as well. Experience in this 
country has shown that in cases like 
the present there is a tendency on the 
part of interested witnesses to exazge- 
rate the guilt of the opposite party and 
then the imperfection of human me- 
mory and of observation also stows 
that the broad rule canvassed on be- 
half of the appellant cannot be laid 
down as a safe guide for all cases. The 
Court has to sift the evidence with 
care in each case and on full consi- 
deration of all the relevant material 
circumstances to come to a decision, 
which part of the testimony of the 
itness to accept and which to reject. 


14. Now, the only eye wit- 
ness with regard to the shots alleged 
to have been fired at Mohan Lal is Ghan 
Shiam (P. W. 2) about whom the 
High Court has said, to quòte its own 
words, "he did not see the occurrence 
at all but is a got up witness.” The 
High Court also noticed that Shan 
Shiam Singh’s name did nof find 
mention in the F. I. R. and thet the 
story given by him about the accus- 
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ed persons coming out of their house 
shouting slogans, that they would kill 
the Brahmins, was highly improbable. 
The importance of this opinion of the 
High Court with regard to Ghan 
Shiam Singh’s evidence has to be 
kept in view. The other three wit- 
nesses arrived at the scene of occur- 
rence after the trouble had started 
and are, therefore, unable to depose to 


its origin. In this context the evi- 
dence of Mehru assumes considera- 
ble importance. This witness was 


admittedly present at the spot when 
Mohan Lal is alleged to have been 
fired upon because he is also alleged 
to have received injuries by the same 
shot. He was in a hospital at Chandi- 
garh fox treatment of the injuries 
received during the course of this 
occurrence. According to S. L 
Girdhar Gopal (P. W. 22) who was 
Station House. Officer, Police Station, 
Mullana on June 29, 1969, Mehru was 
cited as an eye witness to support 
the prosecution case, and his state- 
ment was got recorded at the instance 
of the S. L under See. 164, Cr. P. C. on 
August 1, 1969 after his discharge 
from the hospital. Mehru was, how- 
ever, dropped as P. W. on the plea 
that he had been won over. 
The Sub-Inspector was cross-examin- 
ed at length about the beating said 
to have been given by the Police to 
Mehru and about the illegal pressure 
put upon him and his father but the 


witness denied all such allegations. 
There is, however, unimpeachable 
documentary evidence suggesting 


such pressure by the Police on both 
Mehru and his father. The evidence 
of P. W. 22 in his cross-examination 
on this part of the case has not im- 
pressed us at all and we are far 
from satisfied that Mehru and his 
father were not subjected to undue 
pressure for inducing them to sup- 
port the prosecution case. 


15. Aecording to Mehru, who 
has appeared as D. W. 4, about five 
or six days after his discharge from 
the hospital at Chandigarh he and his 
father were summoned by the Police 
to Ran Singh's nohra and on his in- 
sistence to speak the truth he and 
his father were both given beating. 
On the following day they were both 
summoned to the P. S. Mullana and 
were detained there for three nights. 
Mehru was beaten there also and 
threatened that if he did not make a 
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statement as desired by the Police he 
would be arrested. He was then 
taken to Ambala City and his state- 
ment was got recorded by a Magis- 
trate. After his statement was so 
got recorded he was taken back to 
the Police station Mullana. He and 


his father were then allowed to re-° 


turn to their village. On August 2, 
1969 Mehru (Mehar Chand) complain- 
ed in writing to the S. P. as per 
D. W. 4/1 which supports: his version 
as given in the Court. Mehruw’s 
father Milkha has also appeared as 
D. W. 5 and he too has deposed 
about the pressure put by the 
Police on -him and his son. He has 
also proved his application filed in 
the Court of the Judicial Magistrate, 
Ambala complaining about the 
harassment at the hands of the 
Police; D. W. 5/1. Mehru’s harass- 
ment at the hands of the Police is 
further deposed to by Bachna (D. 
W. 6) brother of Milkha and uncle of 
Mehru. This: witness also complain- 
ed to the higher authorities by means 
of letters and telegram which were 
duly proved by him in Court. In 
this background it cannot- be said 
with confidence that the testimony 
of Mehru as D. W. 4 is necessarily 
false merely because it is contradict~ 


ed by his earlier statement recorded - 


by a Magistrate under Section 164, 
Criminal P. C. It may be observed 
that normally statement of a witness 
is got recorded under Section 164, 
Criminal P. C. when thé: investigating 
agency feels that he is an unwilling 
witness and steps should be taken 
to pin him down. In the present case 
one cannot help looking at Mehru’s 
earlier statement recorded under 
Section 164, Criminal P. with 
grave suspicion. His statement in 
Court. as a defence witness deserves 
to be noticed and it cannot be sum- 
marily discarded merely because of 
his earlier statement being different. 


16. The High Court, while 
considering the medical evidence 
with respect to the condition of the 
wounds found on the body of Mohan 
Lal, deceased, felt, to-quote from the 
judgment, . “that Dr. Gupta had mis- 


taken some other condition of the’ 


wounds for tattooing which was in- 
compatible with the dispersion | of 
pellets in the case of the shot which 
killed Mohan Lal.” It is noteworthy 
that the possibility of this mistake 
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was not put to Dr. Gupta. He was 
not required by the prosecution to 
express his opinion whether there 
was any reasonable chance of such a 
mistake. It may be pointed out that 
in the committing Magistrate’s Court 
Dr. Gupta had clearly stated that 
considering the tattooed marks visible 
with wounds of entrance on the per- 
son of Mohan Lal, the maximum dis- 
tance. between the barrel of the gun 
and the deceased could not be more 
than six feet and yet when Dr. Gupta 
appeared in the Court of Sessions 
Judge no suggestion was made by. 
the Public Prosecutor to the witness 
that he could be mistaken in con- 
sidering some other conditions of the 
wound as tattooing maks. And this 
in spite of the fact that the public 
Prosecutor had taken pains to put a 
large number of supplementary ques- 
tions to this witness after his state- 
ment recorded in the Court of the 
committing magistrate. had formally 
been read out and transferred to the 
sessions file’ as evidence. The sup- 
plementary questions asked related 
to various aspects except to the really 
important aspect of the possibility of 
mistake. as to the tattooed marks. 
The : High Court in our view, grie- 
vously erred in imputing mistake to 
the doctor without cogent material. 
This cannot but cause prejudice to 
the appellant. ` 


17. On the view taken by us 
we consider it. unnecessary to deal at 
TIength with the manner in which the 
High Court considered the question 
of distance from which the appellant 
fired at Mohan Lal. Suffice it to 
say that the High Court considered 
the error on the part of Dr. Gupta on 
the existence of'tattooing marks as 
decisive. as would be obvious from 
the following ‘passage :— _ 


-© "They (the counsel for the ap- 
pellant) contend, however, that tat- 
tooing of all the gun shot wounds of 
entry sustained by Mohan Lal deceas- 
ed is incompatible with the distance 
between him and the muzzle of the 
gun being more than 2 yards. If the 
tattooing was really there, it would 
certainly require some explanation 
which may well be that the gun 
powder used was not smokeless in 
which case tattooing could have been 
present even if the shot was fired 
from a range of more than two yards”. 


y 
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Jable doubt. 
- Jeaves 
evidence of -Mehru (D. W. 4) con-- 


. 1958), 


18. On the existing materal 
on the record we are, therefore, umn- 


jable to hold that the prosecution Fas 


brought home to the appellant Eai 
Singh the offence of committing . the 
Įmurder of Mohan Lal beyond reascn- 
The prosecution eviderce 
“an important lacuna and the 
sidered along with the statement of 
the appellant under Sec. 342, Criminal 
P. C. seems: clearly to negative-~he 
prosecution 
was the aggressor. We are, there- 
fore, constrained to give him the be- 
nefit of doubt and acquit him. The 
appeal accordingly succeeds and set- 
ting aside the judgment and order of 
the High Court we acquit the ap- 
pellant. -On this view his conviction 
wunder’ the Arms Act is also set aside. 


Appeal allowed. 


AIR 1971, SUPREME COURT 2513 
(V 58 C 544) 


(From Kerala: AIR 1969 Ker. 1 (FB)) 
K. S. HEGDE AND A. N. GROVER, JJ. 


The Inspecting Assistant Commis- . 


sioner of Agricultural Income Tax and 
Sales Tax (Special) Kozhikode, Appel- 
lant v. V. K. Ramunni Panikkar, Res- 
pondent. 


Civil Appeal No. 1397 of 1969, D/-° d 


5-10-1971. 


Kerala Agricultural foco. Tax 
Act (17 of 1950), S. 24 — Death of 


Sthanamdar after Hindu Succession . 


Act (1956) — Effect — Liability for 
agricultural income-tax — Only er- 
sonal heirs of deceased are liable — 
(X-Ref: Hindu Succession Act (1£56), 
S. 7 (3) — (X-Ref:— Kerala Sthanam 


: Properties (Assumption of Temporary) 


Management and Control) and Hindu 
Succession (Amendment). Act (23 of 
S. 1). AIR 1969 Ker 1 (FB), 
Affirmed; AIR 1971 SC 2392 and AIR 
1960 SC 1080, Rel. on. f 


Where ‘thè sthanamdar died on 2- 
5-1958, that is, after the Hindu Sueces- 
sion Act (1956) came into force, chen. 
by virtue of the deeming provision of 
S. 7 (3) of that. Act namely, that the 
sthanam property would stand divid- 


. ed amongst the sthani and the members 


of his tarwad, the liability of the sthan- 
amdar for agricultural income derived. 
by him forthe period between --11-- 
JO/JO/E985/71/HGP/P - ~ 
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story that the appellant ` 


-died on December 23, 


v. V. K. Ramunni [Pr, 1] -S. C. 2513 
1956 to 31-3-1958 would be limited to 


his: personal heirs and only to the ex- 


tent they received any of his assets: 
The Sthanami Properties (Assumption 


of Temporary Management and Con“ . 
(Amend- 


trol) and Hindu Succession 
ment) Act.28 of 1958 which’ came into 
force on 12-5-1958 i.e. after the death 
of sthanamdar would have no effect in 
such case. (Paras 7, 8) 
Cases ‘Referred: Chronological Paras 
(1971) AIR 1971 SC 2392 (V 58) 

= Civil Appeal No. 1137 of 

1969, D/= 5-10-1971, . Balakri- 

shnan Menon v. Asst. Collector 

of Estate Duty Cum. I. T. Offi- 

cer Ernakulam 5 
(1965) 57 ITR 168 (SC), tacomer 

tax Officer Kozhikode v. Mrs. 

Susheela Sadanandan. 
(1960) AIR 1960 SC 1080 (V 47) 

= (1960) 3 SCR 887, K. K. 

Kochuni v. State of Madras (3) 


Dr. V. A. Seyid Muhammad, Sr. 


.Advocate, (Mr. A. G. Pudissery, Advo- 


cate with him), for Appellant; Mr. A. R. 
Somanatha Iyer, Sr. Advocate, (Mr. P. 
Kesava Pillai, Advocate with him), for 
Respondent. 


The Judgment of the Court was 
delivered by: 


HEGDE, J.: -One K. C. Sreemana- 
vikraman alias Kattan Raja was the 
Zamorin of Calicut, He was a Sthanam- 
dar. In respect of the sthanam pro- 
perty, he was liable to pay, agriċultu- 
ral income-tax under the Kerala Agri- 
cultural Income-tax Act, 1950 (in brief 
the Act). for the period from November 
1, 1956 -to March 31, 1958. Sreemana- 
vikraman Raja died on May: .2, 1958. 
Thereafter on May 12, 1958, Sthanam 
Properties (Assumption of Temporary 
Management and Control) and Hindu 
Succession (Amendment) Act 1958 (Act 
28 of 1958) came into force. After the 
death .of Sreemanavikraman Raja, the 
sthanam property was taken posses- 
sion of by Kunhammaman Raja claim- 
ing to be the succeeding sthanamdar. 


In respect of the assessment due, for . 
-the period November 1, 1956 to March 


31, 1958,. Kuhhammaman Raja was as- 


sessed to tax as the successor sthanam- - 


dar. - The said Kunhammaman Raja 
1960 without 
making anv payment. Thereafter the 
next senior most member in. the 
Zamorin family, P. C. Cheria Kunjunnf 
Raja took possession of the ~stha- 
nam property. He also died soon 
after. During the lifetime `of 
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P. C. Cheria Kunjunni Raja, the 
Agricultural Income-tax Officer im- 
posed a- penalty of Rs. 5,000/- for 
non-payment of the tax referred tó 
earlier. P. C. Cheria Kunjunni , Raja 
paid a sum of Rs. 20,100/- out of the 
tax and penalty due, as coercive pro- 
ceedings were threatened to be taken 
against him.- On the death of P. C. 
Cheria Kunjunni Raja, the next senior 
most member in the Zamorin family 
was K. C. Cheria Kunjunni Raja. When 
- the Agricultural Income-tax Officer 
attempted. tó collect the tax’ imposed 
under the assessment order mentioned 
earlier from K. C. Cheria Kunjunni 


` Raja, he filed a petition before that 


officer representing that he had noth- 
ing to do with the sthanam. property 
and the sthanam property stood divid- 
ed under S, 7-(3) of the Hindu Succes- 
sion Act, 1956 on the death of Sree- 
manavikraman on’May. 2, 1958. ‘The 
Hindu Succession Act, 1956. had ‘come 


` into force on June 18, 1956. After. the 


receipt. of : that representation, -thè 
Agricultural, Income-tax Officer . pass- 
ed an order on March 25, -1963 ‘stating 
that as the successors of the Zamorin 
who died. on 2-5-1958 had designed 


themselves as zamorin Rajas, they have ` 
the liability to pay the arrears due to 


the Government. -He directed K. C. 


Cheria Kunjunni Raja to pay the tax. 
and penalty imposed. Aggrieved by.. 


that order K. C. Cheria Kunjunni Raja 


filed a writ petition in the Kerala High 


Court challenging ‘the validity of the 
threatened: proceedings «against him. 


The High Court quashed the demand. 


‘notices issued by the Agricultural 


` Income-tax Officer to K. C. Cheria 


Kunjunni Raja.` It held that the as- 
sessment having been made on Kun- 
hammaman Raja, his share alone was 
liable to be proceeded against.: It fur- 
ther held. that the liability to pay. that 
tax and penalty was that of the per- 
‘sonal heirs of Kunhammaman Raja and 
that only to the extent, they had-come 
aes possession of the assets of the said 
aja. 


2o Thereafter the . 
Assistant Commissioner, Kozhikode 
ordered that asthe entire sthanam pro- 
perty had devolved on the 693 mem- 
bers, all those persons were liable to 
pay the arrears of the tax and penalty. 
This order was made without notice’ 10 
the parties. 


3. Meanwhile in the partition 
- suit in the zamorin’s family, the court 


Inspecting : 


A.L R- 


appointed two ` joint- receivers. The 
- receivers objected to the order of the 
Assistant Commissioner demanding the 
arrears of tax referred to earlier from 
them. They represented to him . that 
the estate in their nands is not liable 
‘to pay the arrears of tax and penalty 
demanded. But those representations ` 
were not accepted by the authorities. 
They - threatened to proceed against 
the assets: in the ands of . the 
receivers. At that stage, the recei- 
vers filed the writ petition from 
which this appeal arises. There- 
in they challenged the right of the 
Agricultural Income-tax Officer to, col- 
lect the arrears of tax and: penalty 
from out of the properties in their 
hands. The question before the High 
Court was whether the tax due from 
Manavikraman Raja was realisable 
from the assets in she hands of the 
receivers. The writ petition was heard- 
by a Full Bench’of three Judges. By a 
majority,, the High Court came to the 
conclusion that the only persons whe 
were liable to ‘pay’ the tax in question 
were the personal heirs of Sreemana- 
vikraman Raja‘ who had-received the 
income. The Court held that in. view 
of, Section 7 (3) .of the Hindu Succes- 
sion Act, the sthanam, property. stood 
divided at. the time of the death of 
Sreemanavikraman Raja into 693 
shares, out of „which 692 shares went 
to members of the Tarwad of the de- 
ceased and one share to his personal 
heirs—wife and? children.It opined that 
the tax -due- from Manavikraman Raja 
could have been levied and collected 
only “from his: personal- heirs as they 
alone were liable’ to pay that tax. As 


a result of-that conclusion, it quashed . ca 


the impugned demand. 


4. Section -T “of the. Hindu 
Succession Act provides for the-..de- 
volution- of interest in the property of 
a tarwad, tavazhi, _kutumba,. kavaru, . 
or illom. Section 7 (3) provides: 


“Notwithstanding . anything con- 


“ tained in sub-sec. (1) when a sthanam- 


dar dies after the commencement of 
this Act, the. sthanam property held 
by him shall devolve upon the 
embers of. the family to which 
-the 
heirs- -of the sthanamdar. as if 
the sthanam property had been divid- 
ed: per capita immediately. before the 
death of the-sthanamdar among him- 
self and all the members of his family 


sthanamdar belonged and the ~- 
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- then living, and the shares falling to 
the members of his family and the 
heirs of the sthanamdar shall. be teld 
by them as their separate property? 


“Explanation:— For the purposes 
-of this sub-section the family cf a 
sthanamdar shall incluce every branch 
of that family, ‘whether divided or un- 
divided, the male members of which 
would- have been entitled by any 
_custom or usage to succeed to the 
position of sthanamdar if this Act had 
not been passed.” 


5. We have Saena ` the 
scope of this section in Civil Apeal 
No. 1137 of 1969, (reportėd in AIR 
1971 SC 2392). ° Hence it is sufficient . 
for our present purpose to state zhat 
in view of Section 7 (3) of the Hindu 
Succession Act, it must be held zhat 
- on the death of Sreemanavikaraman 
Raja, each of the. members of his 
tarwad took a! per capita share.in the 
sthanam property as co-owners and 
not as: his heirs. His personal reirs 
took the share which the deceased 
was deemed to have got as his snare 
when he was taking his last breath. 
Section 7 (3) of the Hindu Succession 
Act embodies a fiction. The pur dose 
of that fiction was to gradually abo- 
lish the sthanams, and to provide for 
the devolution of .the sthanam pro- 
perties -on the memters ‘of sthani’s 
tarwad except as. regards one ‘per 
capita share. which the personal Reirs 
of the sthanamdar are ‘to inherit as 
the heirs of the sthanamdar. 


6. The nature of -a sthanam 
was considered by this Court in K. K. 
Kochuni. 
SCR 887° (AIR 1960 SC 1980). 
Therein ‘his: Court observed that 
according to the custom,. sthenam 


means a ‘position of dignity and res-_ 


pect and for maintaining that position, 
properties were attached to that effice 
and ‘the same was held by the “stani”. 
Stani is solely entitled to the irieome 
of that property during his life-ime. 
The senior most member of a'tarwad 
usually become the sthanamdar ož the 
sthanam attached to that tarwad. On 
_ his succession to stanom, he stood 
.separated from the rest of the family. 
He solely became entitled to the 
. stanom property- but he gave‘u> his 
right in the tarwad property. All the 
same he and the members of his tarwad 
had the. same right of succession to 
the properties of each other as if his 


vV., State of Madras, (19€0) 3 
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severance from the family kad been - 
the result not of his succession to the 
stanom, but a voluntary division be- 
_ tween him and the rest of the family. 


T. Whatever might haye been 
the customary law, Section 7 (3) of 
the Hindu Succession Act the validity 
of which was not in issue kefore us 
by a fiction deems that the sthanam 
property. stood divided amongst the 
stani and. the members of his tarwad, 
-a split second before his death. From 
the language of the section, it is clear 
that the members of the tarwad took 
the property as co-owners ard not as! 
the heirs of the deceased stani. This 
fiction was created for the purpose of 
providing for the devolution of the 
sthanam properties. The Act 28 of 
1958 came into force only on May 12, 
1958. Therefore that Act cannot havel.. 
any effect on the sthanam with which! 
-we are concerned in this case because” 
that stanam stood destroyed on May. 2, 
1958. Hence we need not refer to the F 
provisions of that Act. 


' 8. — The income. of. the sthanam 
“property. during November. 1;-1956 to 
March 31, 1958 was the exclusive” pro- 
‘perty of. .Sreemanavikaramen Raja. 
He was alone entitled to that income. 
Therefore he alone was liable to pay 
the tax. Under the. Agricultural In- 
come-tax Act, no charge is created. on 
property in’ respect of the arrears of 
agricultural Income-tax. That being 
so the liability to pay the arrears of tax 
due from the déceased Stani fell on his 
personal heirs and that only to the 
extent they received: any of-his assets. 
This position is clear from Sec. 24 (1) 
of the Act which provides that 

“when a person dies, -his executor, 
administrator or other legal represen- 
tative shall be liable to pay out of the 
estate of the deceased person.to the 
extent to which the estate is capable 

-of meeting the charge, the agricultural 

Income-tax assessed as payable by 
such person or any agricultural In- 
come-tax which would have been, pay- 
able by him under this Act, if he had 
not died.” . 


9. The "assessment made. on 
Kunjunni Raja in his capacity as the 
successor sthanamdar was an invalid 
assessment. © Legally he never : be- 
-came the sthanamdar. There was no 
sthanam after the. death of Mana- 
vikraman Raja. With the death of 
Manavikraman Raja the sthanam came 
to an` end. ‘The only persons who 
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. could have represented the estate of 
Sreemanavikraman’ Raja were his per- 
sonal heirs. They were not made 
parties ‘to the assessment. No notice 
of the assessment proceedings was 
. given to them. Kanjunni. Raja was 
not one of his legal representatives. 
Even if it is considered that- the 
sthanam properties had devolved on 
the members of the tarwad by succes- 
sion, Kanjunni Raja alone could not 
have represented the entire body of 
successors numbering 692. There was 
no question of any bona fide enquiry 
by the assessing authority. It was 
rlearly a case of.misunderstanding the 
legal position. Further, it does not ap- 
vear that Kunjunni Raja was assessed 
as the legal representative of the de- 
ceased stani. He appears to have been 
assessed as the successor stani liable 
zo pay the: debts due from the estate: 
Hence the assessment was not made 
in accordance with law, See Income- 
tax Officer, Kozhikode v. Mrs. 
. Susheela Sadanandan, (1965) 57 ITR 
268 (SC). In this view of the matter 


it is not necessary for us to consider 


the other provisions of the Act provid- 


` ing. for the assessment and collection, 


of the tax due. from a jGeccnscd per- 
son. 


-~ 10 In the result this appeal 
fails and the same is dismissed with 
costs. i oy DA 

Appeal dismissed 


~ AIR 1971 SUPREME COURT 2516 
i (V 58 C 545) 


(From: Calcutta)* 
K. S. HEGDE AND A. N. ` 


GROVER, JJ. 
Hrishikesh Ganguli (dead) by. his 
legal representatives, . Appellants v 


The Commissioner of Income-tax, Cal- 
cutta, Respondent. : 


Civil Appeal No. 1850 of 1967; 
18-8-1971. 


Income-tax Act (1922), S. 16 (1) 
(c) Third Proviso — Exemption — 
Deduction in computing total income. 
A settlement containing a provision 
for retransfer of a part of its income 
to the settlor cannot render the whole 


*@Œ. T. Ref. No. 102 of +962, Di 30-9- 
1966 — Cal.) . 


I0/10/E217/71/HGP/P 


D/- 1 





down in the Proviso.: 


A-LR. 


of the income of the ‘settlement charge- 
able in his hand, provided other con- 
ditions of the Third Proviso are satis- 
fied. AIR 1965 SC 6, Followed; (1963) 

50 ITR 313 (Cal), Approved; I. T. R. 
No. 102 of 1962, D/- 30-9-1966 (Cal), 
BReversed. _ (Para 9) 

The assessee created a trust in 
respect of two houses. The trust-deed 
provided that trustees shall pay 
Rs. 200/- per month to the settlor for 
life for his own absolute use and bene- 
fit out of the income ‘of trust estate 
remaining after the payment of taxes, 
rents etc. 

_. Held that the sattlor made him- 
self one of the beneficiaries and the 
settlement fulfilled the conditions laid 
Only that part 
of the income whick was received by 
him could therefore be computed in 
his total income. 
Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 6 (V 52)= 

(1964) 7 SCR 920, Commr. of- 
I. T., Patna v. Rani Bhunanesh- 
wari Kuer 6, 10 
(1963). 50 ITR 313 (Cal), Commr. 
‘of I. T., Calcutta v. Jitendra 
Nath Mallick 
(1945) AIR 1945 Bom 254 (V 32) 
= 13 ITR 105, Ramji Keshaviji © 
v. Commr. of Income tax 
Bombay , 5, 6 

M/s. M. N. Banerji’ and’P. K. 
Mukherjee, Advocates, for Appellants; 
Mr. Jagdish Swarup, Solicitor-General 
of India; (M/s. R. N. Sachthey and B. 


' D. Sharma, Advocates, with him), for 


Respondent. 
The ` following Judgment of the 


Court was delivered by 


_ «GROVER, J.: This is-an.appeal by 
special leave from a judgment of the 
Calcutta High Court ` answering the 
following. question of law referred to 


_it against the assessee and in favour 


of the’ Revenue: 


“Whether on the facts and in ahe: 


circumstances of the case, the entire 
or any. part of the income from the 


- house properties concerned could be 
_included in the total income of the as- 


sessee by virtue of the provisions of 
S. 16 (1) (c) of the Income-tax Act, 
1922 read with the first. proviso there- 
to?” . 


2. ~The assessee was assessed . 


in ‘the status of an individual. He 
derived income from howtse . properties 
and from the business of a regis- 


tered partnership firm H.° Ganguly 


(Para 10) - 


wm 
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‘1953 the assessee created a trust 


. the trust. 


entire income arising from the 


. retransfer of the entire income. 
“word “income” ‘includes. any part of 


& Co. He had six. houses one of 
which was 24, Mohanlal Street, Cal- 
cutta and the other at Jangambar= in 
the city of Banaras. On March 19, 
in 
respect of these two houses. It: was 
provided in the trust deed that the 
trustees shall pay a sum of Rs. 200/- 
per month to the settlor for life for 
his own absolute use’and benefit out 
of the income of the trust esiate 
remaining after payment ~of taxes, 
rents etc. In other words he ehireelt 
was one of the beneficiaries.. 


3. The Income-7ax Officer held 
that the income from the aforesaid 
two properties was assessable in the 
hands of the assessee inasmuch as he 
had ‘retained a portion of the income 
from the trust. properties. for himself. 
The trust had, therefore, become _ re- 
vocable under the provisions of .€. 16 
(1) (c) of the Income-tax Act 7925, 
hereinafter called the ‘Act’. The ap- 
pellate Assistant Commissioner on ap- 


` peal affirmed the view taken by the 


Income-tax Officer, When the matter 
came before the Appellate Tribunal it 
found that the assessee had irrevocably 
parted with the aforesaid two proper- 


Hrishikesh Ganguli-v. 1.-T. Commr, Calcutta ' 


_ the object behind the 


ties and the same had got vested in. 


It was held that S. 16 (1) 
(c) would become applicable ony if 
the settlor reserved~ to himself the 
-set- 
tled properties: if only a portion had 
been reserved by the settlor it would 
not make the settlement revocable...It 
is not disputed that the total - anmmual 
income from these properties came to 
over Rs. .19,000. Out of this the as- 


- gessee, who was the settlor; was en- 


titled to Rs.. 2400/- annually. Accord- 
ing: to the ‘Tribunal ‘only ‘the -amount 
of Rs.. 2,400/- which had actually beén 
received by. the ` 
terms of the trust deed could be in- 


_ cluded. in his income. 


4, The - -view of: the High, Court 
was that in order to be revocable 
under the first proviso to S. 16-(<) (ce) 
it is sufficient if the settlement, dis- 
position or transfer contains a provi- 
sion for retransfer ‘of a part of the 
income to the -settlor;. disponer or 
transferor. It is not necessary that 
there must be: a provision for a 
The 


the income unless taere is any-hing 
repugnant ‘in the context. The High 


a 


‘gion ‘settlement or disposition’: 
assessee under the . 


[Prs. 2-5] S. C. 2517 


Court’ considered that: the third pro- 
viso to S. 16 (1) (c) did not explain the 
first proviso: but was a kind of rider 
or exception to it. Bearing in mind 
enactment of 
S. 16 and on a consideration of the 
terms of the section. the true meaning 
and scope of the first proviso seemed. 
to be that the settlement in the pre- 
sent case was revocable in its entirety 
thus attracting the substantive clause 
of S. 16 (1) (o). 


- 5. Clause (c) was introduced in 


‘S. 16 (1)in the year 1939. At the mate- 


rial time S, 16 (1) stood thus: 


, "S. 16 (1) In computing the total 
incomesọf an assessee 


(c) all income arising to any per- 

sen by virtue ‘of a settlement or dis- 
position whether revocable or not, and 
whether effected before or after the 
commencement of the Indian Income 
tax (Amendment) Act 1939 from assets | 
remaining the property of the settlor 
or disponer, shall be deemed to be 
income of the settlor or disponer and 
all income arising to any person by 
virtue of a revocable transfer of assets 
shall be. deemed to be income of the 
transferor: 
Provided that for the purposes of ‘this 
clause a settlement, disposition of 
transfer shall be deemed to be revoca- 
ble if it contains any provision . for 
the retransfer directly or “indirectly 
of the income‘or assets to the settlor, 
disponer or transferor, or in any wav 
gives the settlor, disponer or transferor 
a right to reassume power directly or 
indirectly over income or assets; ` 


Provided further that the expres- 
shall 
for the purposes of this clause in- 
clude any disposition, trust covenant, 
agreement or arrangement and the 
expression ‘settlor or disponer’. in| 


“relation to a settlement or disposition 


ment. or disposition which- is not re- 


shall include any person by whom the 


-~ settlement or disposition was made; 


Provided further that this clause 
shall not apply to any income arising 
to any person -by virtue of a settle- 


. for a period exceeding six 
het or during .the lifetime of the | 
person and from which income the © 
settlor or disponer derives no direct or 
indirect benefit but that the settlor 
shall.be liable to be: assessed on..the 
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said income as .and when the power 
to revoke arises to him.” 

It is apparent that the above clause of 
S. 16 (1) with its provisosis unhappi- 
ly. worded. In -Ramji Keshavii-v. 
.Commr., of Income tax Bombay, 13 
_ ITR 105 = (AIR 1945 Bom 254) the 
Bombay High Court ` considered the 
‘scheme of S. 16 (1) (c): According to 
that decision the first stage is that 
when there is a revocable transfer of 
assets. The income derived, from such 
assets is still to be considered the 
income cf the settlor. The first přo- 
viso: specifies. what would be deemed 
a revocable. transfer in spite of the 
deed being apparently irrevocable. The 
relevant question for the first.-proviso 
is “is this transfer revocable because 
` it fulfils the conditions -contained in 
the proviso?” The -answer to | that 
‘question can be in the positive or in 
the negative. If the answer is in the 
negative no further discussion can 
arise and S. 16 (1) (c) will not be ap- 
plicable. If the answer be in the 
affirmative the deed, although -ostensi- 
bly irrevocable, is deemed to be re- 
vocable. It will thus become revoca- 
ble within the meaning of the substan- 
tive provisions of S. 16 (1) (c). Having 
reached that stage proviso (3) has to 
be considered. In the words of Kania 
J., ashe then was “the scheme ap- 
pears to be that although in fact, after 
reading the provisions of S. 16 (1) (c) 
with proviso (1), the transfer is révo- 
cable, the law will not still consider 
the income derived from such settle- 
ment; the income of the settlor, pro- 
vided the settlement is not: revocable 
for a period exceeding six years or 


during the lifetime of the person for - 


whom the income is settled, and, fur- 
ther from which income the_ settlor 
derives ‘no direct or-indirect benefit. 
Chagla J., 
Separate judgment’ although he agreed 
with the answer given to the refer- 
ence by Kania J. 
only way to reconcile the substantive 
provision of sub-cl. {e), provisos (1) 
and (3) was to hold that proviso (3) 
contained “a limitation which applied 
as much ¿to the substantive provisions 
cf sub-clause (c) as to proviso (1). ` 


6. The view expressed in the 


Ramji Keshavji case, 13 ITR 105 = 
(AIR 1945 Bom 254) was approved by 
this court in Commr. of I. T. Patna v. 
Rani Bhuvaneshwari Kuer, 

SCR. 920 =, (AIR 1965 SC ’6): 


` have no 


- will not apply- to the 


as he then was, délivereda . 


In his opinion the . 


(1964). 7- 
In that 


A. LR. 


case the dssessee, who owned an es- 
tate known as “Tekari Raj’ created a 
trust with a view to liquidate the debts 
of Tekari Raj. The beneficiaries under 
the deed were the settlor, her husband 
and her sors. It was declared that the 


. settlement made. was to be permanent 


and irrevocabie but each beneficiary 
had full right to make any sort of 
arrangement about devolution or suc- 
cession or make such alienation as was 
considered fit about his share.-It was 
observed that two conditions were 
necessary. for the application of the 
third proviso to section 16 (1) (c), (1) 
that the trust should not. be revocable 
for. a period exceeding six years or 
during the lifetime of the beneficiary 


“and (2) the settlor or disponer should 
indirect benefit. 


direct or 
from the income given to the benefi- 
ciary. The- following observations at 
page 927 (of SCR) = (at pp. 10- 11 of 
AIR) are noteworthy: ° 


“The third proviso to S. 16 (1) (c) 


does not operate to exclude the income. - 


which the settlor receives as a bene- 
ficiary, from liability to income tax; 
it. merely excludes that part of the 
income which is under the deed of 
settlement given to another person 


‘from liability to tax in the hands of 


the settlor, if the conditions prescribed 
by the third proviso are fulfilled. The 
contention raised by the Commissioner 
that iftunder the deed of trust the set- 


tlor has reserved to himself as- ‘a beng- ` 


ficiary any part of the income*of the 
property settled, the. third proviso 
| ; deed of trusi 
runs contrary. to the plain words of 
the statute”. 


sls The finches contention of 
the Commissioner that the third pro- 


. viso only operated in respect of deeds 


of settlement or dispositions which 
were referred to in clause (c) but not 
the deeds of settlement or disposition 
which.by the first proviso, were deem- 
ed to be revocable was rejected by 
saying that the function 
(1) and (2) was plainly explanator- 
and it was impossible to hold that the 
third. proviso did not operate in res- 
pect -of. settlement; dispositions .or 
transfers which were by the first pro- 
viso revocable for the purposes of that 
clause. 


8& > We have 


opinion it fully covers the point which 
has arisen in the present case, 


_of provisos © 


referred to the | 
above case in extenso because in our’ 


1971 


9. In- the light of the above 


iprinciples it would not be wrong to 


say that the effect of the third proviso 
is that a settlement or disposition con- 
taining a provision for  retransfer 
of a part of the income to che 
settlor would not render the whole 
income of the -settlement chargeable 
in his hand provided the other cordi- 





tions contained 
satisfied. In other words the proviso 
comes- to the rescue of the settlor in 
that the portion of the income from 
the trust properties which are: set- 
tled on a‘third person is to be assessed 
in the hands of that person and noz in 
the hand of the settlor, if the lacter 
does not retain any power to “deflect 
the same for a period exceeding six 
years or during the lifetime- of the 
donee”. Thus the settlement =s a 
whole will not come within the mis- 


chief of S. 16 (I) (c) if the revocabili-- 


ty relates only.to a part of the inecme. 
(See C. I. T.- Calcutta v. Jitendranath 
Mallick, (1963) 50 ITR 313 (Cal.)) 


10. We are in entire agree- 
ment with the above view of the Zal- 
cutta High Court and consider 
the same is supported by the decision 
of this court in - Rani Bhivanesh-vari 
Kuer’s case, (1964) 7 SCR 920 = (AIR 
1965 SC 6). We may also refer to the 
significant change made in the lan- 
guage with regard to revocable trans- 
fers in the Income-tax Act 1961. Sec- 
tien 63 of that Act provides: 


maar 


For 
61 and 62 and of this Section— , 

(a) a transfer shall be deemed to 
be revocable if — 

(i) it contains any provision for 
the retransfer directly or indirectty of 
the whole or any part of .the income 
or assets to the transferor, or 

(ii) it, in any way, gives ‘the 
transferor aright to reassume power 
directly or indirectly over the whole 
or any part- of the income or assets: ° 

BODY see ob gt a E A 
It .can well be said that the necessity 
for expressly mentioning part. of the 
income was felt because under the 
provisions of the Act part of the 
income was not covered. There is no 
dispute in the present case that the 
trust created was a genuine one. 
Since it fulfilled the conditions laid 
down in the third proviso only. that 
part of the income which accru2d or 
was received by the settlor could be 
assessed as his. income. 


-Mohan Singh v. State of Punjab. 


in the proviso are. 


ihat ` 


the purposes of sections 60,. 


The income ` 


.S.-C. 2519 


beneficiaries | 
in the totali 


ÎPrs. 9-11] 


accruing to the other 
could not be included 
income of the assessee. 
1. The appeal is consequently 
allowed and the judgment of the High 
Court is'set aside. The question which 
was referred shall stand answered in 
favour of the assessee and against the 
Revenue. In view of the nature of the 
points involved the parties shall bear 
their own costs. 
Appeal allowed. 


ee COURT 2519 
(V 58 C 546) 


` (From: Punjab and Haryana)* 

S. M. SIKRI; V. BHARGAVA AND 
I. D. DUA, JJ. . 

Mohan Singh, Appellant v. ‘The 
State of Punjab, Respondent. 

Criminal Appeal No. 107 of 1970, 
D/- 4-12-1970. 

. Penal Code’ (1860), Sections 302, 
34 — Murder charge — Vicarious lia- 
bility — Assault by several accused. 
armed with deadly weapons on un- 
armed and -unaggressive side, result- 
ing in death of one person — Who 
gave fatal blow not clear — Sentence. 


Sessions Judge sentencing accus- 
ed, who were vicariously liable but 
who did. not give fatal blow, to im- 
prisonment for life, while sentencing 
M (appellant), who was believed to 


AIR- 1971 


‘have given fatal blow, to death.-penalty 


— Sentence of death passed on M 
confirmed by High Court — Appeal to 


‘Supreme Court by. special leavé by M 


— Supreme Court finding that it could 
not be said definitely that M. was 
directly responsible for causing death 
of G — Held (by Supreme Court) that 
if the test applied: by . the Sessions 
Judge. was-correct, then M too should 
have the benefit of that test and, in 
the circumstances, imprisonment for 
life would be more appropriate for 
him than death penalty — (Supreme 
Court, however, made it clear that the. 
test could not be said to be appro- 
priate in all cases). (Para 7) 

Mr R. L. Kohli, Advocate, for Ap- 
pellant; Mr. R. N. Sachthey, Advocate, 
for Respondent. 


“(Criminal Appeal. 362 of 1969 and 
Murder Ref. No. 44 of 1969, D/- 
16-2-1970 — Punjab and Haryana). 
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2520 S. C. [Prs, 1-5] Mohan Singh v. State of Punjab (Sikri J.) 


Judgment of the Court was deli- 
vered by 

SIKRI, J.:— In this appeal special 
leave was granted: only on the ques- 
tion of sentence as far as the -appel- 
lant, Mohan Singh, is concerned. The 
facts relevant for determining this 
question are as follows. 

2, Six accused, Karnail Singh 
Mohan Singh, Sarup Singh, Mangal 
Singh, Chanan Singh and Avtar Singh, 
were tried on charges under Sec- 
tions 302, 302/149, 148, 324/149, Indian 
Penal Code. 
tion was that on June 7, 1968, at 
9.30 a. m. in village Chutala,.one Gian 
Singh was murdered. Among the 
accused, it was alleged, Avtar Singh 
was armed with a gun, Karnail Singh, 


Chanan Singh and Mangal Singh were’ 
Mohan Singh. 


armed with Kirpans, 
` was armed with a spear and Sarup 
Singh was’ armed with a Gandasi. 
The deceased accompanied by Gurpai 
Singh and his father Pritam Singh, 
and their brother-in-law Ajit Singh 
_ left their house for Tarn Taran. when 
they reached near the Haveli of the 
accused Mangal Singh, all the accused 
came out of the Haveli. Avtar Singh 
‘fired two shots from his gun as a 
result of which Gurpal Singh and, his 
companions ran away. 


ed, and thereupon. Karnail Singh gave 
a kirpan blow on Gian Singh’s fore- 
head. Mohan Singh gave a spear blow 
on his back and Sarup Singh gave a 
Gandasi blow in his .right shoulder 
‘near the neck. Gian Singh. fell down, 
but Karnail Singh and Chanan Singh 
gave Kirpan blows on his neck on the 
front ‘side. Mohan’ Singh gave a 
spear .blow in his chest and 
Mangal Singh gave Kirpan blows 
on his: hands.. Karnail Singh 
Chanan Singh, Sarup Singh and 
Mohan Singh then started dragging 
Gian Singh towards the Haveli, and 
when Gurpal ‘Singh went tọ inter- 
vene he was given a. kirpan . blow 
which he tried to ward off with the 
result that his right hand was injured. 
Gian Singh was then dragged inside 
the Haveli of Mangal Singh, accused. 

3. -Gian Singh had as many as 
22 injuries but only one incised punc- 
tured wound on the left front chest 
wall which -could be ascribed. to a 
spear blow. 


4, The’ learned Sessions Judge 
acquitted Avtar Singh but convicted 


The case of the prosecu-. 


The accused, - 
however, encircled Gian Singh, deceas- ° 


A.I. BR. 


the rest of the - accused, including the 
appellant, under various sections. On 
the question of sentence the learned 
Sessions Judge observed: 


in this case, as js 
obvious from the discussion made 
above, is not only pre-meditated, de- 
termined and calculated but has been. 
brutal too. The other side was not 
armed nor did it act aggressively ’ or 
commit any assault on any of the 
accused persons. In these circum- 
stances at least the persons who are 
directly rasponsible for the crime 
should be sentenced to normal penalty, 


“The murder 


.i.e. death. For the persons who are 


vicariously liable in view of Sec-. 
tion 149, Indian Penal Code and who 
though have participated in the, as- 
sault but have either chosen safer 
parts of the body: which are not vital 
like hand cr may not have caused a 
fatal blow, to my ‘mind lesser penalty 
of imprisonment for life would meet 
the ends of justice.” Accused Karnail 
Singh and Mohan-Singh are, there-. 
fore, sentenced to death under Sec- 
tion 302 of the Indian Penal Code...... 
Accused Mangal Singh, Sarup Singh 
and Chanan Singh are sentenced: to 
Rigorous Imprisonment for life under 
Section 302 of the Indian Penal Code 
read with Section 149 of that Code.” 


5. The convicted accused filed: 
an appeal before the High Court and 
the murder.. reference was heard 


‘ along with the appeal. The High Court 


held that Karnail Singh may not have 
taken part in the incident and acquit- 
ted Karnail Singh. It also acquitted 
Sarup ‘Singh. The High Court felt 
doubt whether he was really present 
at the time of the incident. The con- 
viction of Mangal -Singh, Chanan 
Singh and Mohan Singh was-maintain- 
ed. As-only three accused persons ' 
were held tc have taken part in the 
assault they were convicted under 
Section 302/34, Indian Penal :Code. 
As regards Mohan. einen the High 
Court observed: 


“Mohan Singh is alleged to have 
been armed with a spear and it is 
Mohan Singh who is alleged to have 
given a spear blow on the back of the 
ceceased-as well as a spear blow in 
his chest. It was a merciless murder 
and consequently we consider that the- 
sentence of death passed on Mohan 
Singh should he confirmed and we 
order accordingly: 


__ leases. f 
8.. In the result the appeal is 


1971 


6. The learned counsel poznts 
out that the High Court did not con- 
sider the point that the medical eviden- 


ce showed that there-was only one in- 


‘jury which could be ascribed to Monan 
Singh, and if that is so, then it carmot 
be said that Mohan Singh inflicted the 
fatal blow. He further contends that 
accordihg to the prosecution case it 
was Karnail Singh who opened the at- 
tack and gave a blow òn Gian Sinsh’s 
forehead, and if the spear blow on his 
back ascribed to Mohan Singh is not 
established, the second person to- at- 
tack was Sarup Singh who gave a 
gandasi blow and then Karnail Singh 
and Chanan Singh gave kirpan blows 
on his neck and it was after that Moaan 
Singh gave a spear. blow in his ckest. 
In these circumstances, he says, it can- 
not be ` definitely held that the apoel- 
lant gave the fatal blow. He says 
that the persons who really gave the 
fatal blows have either been acquizted 
or sentenced to imprisonment for -ife. 

7. It seems to us that on the 
facts of this.case the sentence of im- 


prisonment for life would be more ap- y ; 
Chapter V-A of the Aci 


propriate because it cannot be 
said definitely that the appellant was 
directly responsible for: causing the 
death of Gian Singh. This is the test 
which the learned Sessions Judge ap- 
plied and if this is applied correctly 
to all the accused there is no rezson 
why the appellant should not have the 
benefit, of this-test. We do not say zhat 
this is’ the “appropriate test in all 


allowed -and the sentence of the apoel- 
` lant altered to one for imprisonment 
for life. 

Appeal allowéd, 


AIR 1971 SUPREME COURT | 2521 
(V 58 © 547) i 
(From: Industrial Tribunal (IID). 


_ Allahabad)* 
GK, MITTER, C. A. VAIDIALINGCAM 
AND P. JAGANMOHAN REDDY, JJ. 
The U.: P. Electric Supply Co. 
. Ltd!, Appellant (In both the Appeals) 


v. The Workmen and others, Respon- - 





dents. ‘In both the Appeals). : 
: Civil Appeals Nos: 1255 and _256. 
7 of 1966, D/~ 1-9-1971. 
TA diction cases Nos. 9 and 12 of 


1962, D/- 16-11-1965 — Indus: rial 
Tribunal III — All). 
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` or claims of.the workers. . 


‘the Act 


audited. balance: 


U. P. Elec. Supply Co. v. The Workmen [Prs. 6-8] S.C. 2524 


(A) Industrial Disputes Act (1947), . 
Section 10 .— Reference of an indus . 
trial dispute for adjudication — Sub- 
sequent closure of industry or taking 
over of ‘undertaking by another — 
Adjudication of dispute does not be- 
come abortive especially when it re- 
lates to a. claim for bonus for past 
period — (X-Ref:— U. P. Industrial 
Disputes Act (28 of 1947), Sec. 45). 
(Case law discussed). 

(Paras 4, 5, 11) 


Ifthe workmen . ask for hetter 
service conditions like the revision of 
wage scales, dearness allowance, ` 
medical and other facilities, gratuity 
etc. it would be useless for the Tri- 
bunal to -complete the adjudication 
and award how the service conditions | 
ete. ought to be bettered or revised 
where the industry is non est. . Where 


- however the dispute is over a claim 


to benefits by way of bonus for work 
done in the past, it . wculd be the 
duty of..the Tribunal to- complete 
the adjudication and, make its award. 
i (Para 4) 

.Though certain provisions in 
(like Sec- 
tions 25FF, 25FFF and 33C) specifi- 
cally seek to give redress to work- 
men in the contingencies mentioned | 
therein which’ are of common. occur- 
rence, these sections do not lay down 
that on the ‘closure or transfer of an 
undertaking the employers were to’ 
be relieved of all other cbligations to 
(Para 5) 


Although the main purpose of 
_is to provide for collective 
settlement of disputes and mainten- 
ance of- industrial peace a tribunal: 
which is called upon to adjudicate on 
a dispute. relating to a share of the 


. profits earned’ by the Company: in the 


past on behalf of the workmen does 
not become functus _ officio nor .can 
the dispute become incapable of de- 
termination under the Act when the 
industry ‘is closed. The closure of 
the business long after the rendering 
of the services . by the workmen and - 
the reférencé- of the dispuse to the 
tribunal cannot wipe out the claim of 
the workmen or annul the adjudica- 
tion in respect Hiereor 
(Pata 11) ` 
(B) Evidence — Appreciation of 
— Though an Industrial Tribunal is 
not bound to accept a figure'in re-. 
gard’ to certain expense found in the 
sheét-of a company, 


2522 S. C. 


when the figure was confirmed by 
. the oral evidence ef a witness with- 
out bėing cross-examined as to how 
this figure was arrived at the Tribunal 


was not justified in rejecting the evi- 


dence. on the point. (Para 14) 
. (C) Industrial Disputes Act (1947), 

Schedule 3, Item 5 — Bonus — Full 
Bench formula — In applying the 
formula the employers p 
charged with any notional -profits 
which they should. have made al- 
though the formula itself is notional — 
(X-Refi.:— Payment’ of. Bonus. 
(1965), Section 5). AIR.1959 SC 967 
and 1954 Lab A. C. 716 (LATI- Luck) 
. Rel. on. : ‘(Para 16) 


Thus, if through the inefficiency 
-in the working of the industry ör by. 
reason of use of defective machinery 
or apparatus full profits 
the labour is deprived of a. 
thereof, 
the question of bonus 
labour for a particular 
edd back to thë gross 
shown ‘in the- balance 


-payable - „to 
year cannot 
profits, as 
sheet 


efficiency or negligence of the ém- 
ployers. : (Para 16) 

(D) Industrial Disputes. Act (1947), 
Schedule 3, Item 5 ‘—Available sur- 


plus —. Prior charge — Ordinarily a . 


return -of 6%. où thé. paid-up. share 
- gapital.is considered -a fair return — 
- (X-Ref.:— Payment of Bonus. Act 
(1965), Sec. 5). 
AIR 1959 SC 967. and AIR 1968 SC 
538, Rel. on. : i 


-Hence in awarding 


nothing or nò appreciable- amount 
would be left’ for bonus, it. can ad- 
just the rate of interest so as to 


accommodate reasonably the. claim for 


bonus and thus meét the demands . of. 


both as reasonably as possible. In 
the present case.-the Tribunal was 
-not justified in allowing 5% interest 
on the-share-capital as a prior.-charge 


while: the rate -of 6% claimed by the ` 


Company | was quite reasonable. 


: (E) Tndüstiial Disputes: Act. (41947); 
Schedule 3, Item 5 — Available sur- 
plus — Prior _charge — Though sta- 
tetory' contingency reserve and statu- 
-tory development reserve ‘cannot be 
considered as 


TON 


U. P. Elec. Supply. Co, v. The Workmen 


-to be taken into 
question of distribution of available . 


cannot .be- 


Act.. 


are not re- -` 
ceived with thè result that: notionally i 
share- ` 
the tribunal. adjudicating on. 


the` 
amount of profit lost through the in- ` 


AIR 1960 SC 826 ‘and © 


Sa -> (Para 18}. 

But this is not an inflexible Rule. |. 
‘interest if the - 
tribunal were to find: that it were to - 
grant 6% interest on paid-up capital- 


(Para 13) 2 


prior charges for find-., 


ing out available surplus, they have 
account while the 


surplus to workers arises — (X- 


Ref. :— Payment oi Bonus -Act (1985), 
(Para 20) i 


Section 5). 


Held 


on the-facts of the case 
that the ` 


Tribunal went wrong ih 


awarding any -bonus to the workers, 


because. even if one month’s basic 
wages were to be awarded by. way 
of bonus there would not be enough 


money in the hands of the Company 


to make provision for the above sta- 
-tutory reserves. (Award _ of: three 
months. „bonus set aside). . 

(Para 20) 


Cases, Referred: Chronological Paras 

(1971): C. A. No. 1254 of 1966, D/- 

` 16+8-1971 (SC), Bareilly Electri- 
city Supply” Co. Ltd., v. Work- 
men - 18 


-(1970) -AIR 1970 SC 237 (V 57) = 


(1970) 1-SCR 507, U. P. Electric 

. Supply Co. Ltd. v. R&K. 

- Shukla H 
(1968) AIR 1968 SC 538 (v 55) = 

(1968) 1 SCR 779, National 

Engineering Industries Ltd. v. 


Its Workmen . 18 


(1966) 1966-2 Lab. LJ 307 = 

-` (1966) 12 Fac LR 369 (SC),. 
-Mathura Prasad Srivastava v. ; 
Saugor Electic: Supply Co. Ltd.. -- 19 

(1960) “AIR: 1960 SC 826° (V 47). = 
(1960) 3 SCR 194, Peirce Leslie : 
and Co: Lid. Kozhikode ve 


_ ‘Their Workmen S 18 ` v 
(1959) AIR -1959 SC 967 (Y 48) = i 


-1959 SCR 925; Associated . 
:Cement, Conipanies. Ltd. yv. its i 
Workmen -:. , 16, 18 
(1957) ATR. 1957 sc 38 (V day” == 
1956 SCR 781, M/s Burn; and Co. ` 
"v. Their Workmen : .7, 8 


(1957) AIR 1957 SC 95 (V 44). = 


1956 SCR 872, Pipraich Sugar 
. Mills -Ltd. vi Pipraich . ‘Sugar a 
“Mills Mazdoor Union ` i 
(1957) AIR 1957 SC 121 (V 44) = 
y1957 SCR -121, Hariprasad 
“Shivshankār ` Shukla . v A. D. 


Divelkar f 10 


(1957) AIR 1957 sc 168 (V 44) = 
1957 SCR 143, ‘Banaras Ice . 
Factory’ Ltd v. Its Workmen 9 


<(1955) AIR 1955 SC 258 (V 42) = 


(1955) 1 SCR 1241, Automobile : 
Products of India ‘Ltd. ve 3 
Rukmaji Bala 


(1954) 1954 Lab A.C. 716 (LATI- 


Luck), -J. K.- Cotton Manufac- 


ALR.. 


Le 
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_ Sr. Advocate (Mr. 


‘January, 


- tion and distribution 
--under two licences: one for Allahebad. 


turers Ltd., Kanpur v. Their 
Workmen 16 


~M/s..G. B. Pai, Harish Chancra, 
H. K. Puri and Miss B. Ramrakhiani, 
Advocates, for Appellant. (In both 
Appeals); Mr. J. P. Goyal Advocate, 
for Respondent No. 1 (In C. A. No. 
1255 of 1966); M/s. J. P. Goyal and M. 
V.-Goswami, Advocates for Respon- 
dent No. 1-(n C. A. 1256 of 1956); 
Mr. P. N. Tiwari, Secretary, INTJIC, 
U. P. in person, for Respondent Na, 3 
(In both Appeals), Dr. L. M. Singhvi, 
O.. P. Rana, Ad- 
vocate, with him), for Respondent No. 
4 {In both Appeals). 

The Judgment of the Court was 
delivered by 


MITTER, J. :— These two appzals - 
by special leave arise cut of an award’: 


of the Industrial Tribunal, Allahabad 
following two references dated £4th 
1962 by the State of U P. 
under Section 4-K of the U. P. Indus- 
trial Disputes Act, 1947. The subject 
matter of both the references was, 
whether the employers (the apel- 
lants before this Court) should be re- 
quired to pay bonus to their work- 
men for the year. -1960-61, and if so; 
at what rate? 


2. The U. P. Electric Supply 


-Co., Ltd. (the appellants herein) had 


two electricity undertakings, one at 
Allahabad and the other at Luckrow.. 
It carritd on the business of genera- 
of electricity 


and the other for Lucknow within the 
areas specified therein. In pursuance 


of the provisions of paragraph 12 of: 


the said licences the U. P. Electr:city 


Board compulsorily acquired the said 


undertakings of the company indud- 
ing the business of generation and dis- 
tribution of electricity in the areas 
covered by the licences with ecfect 
from 16th September, 1964. The Tri- 
bunal had however entered on the 
reference on’ 29th. January 1962 and 


its proceedings continued down to 16th- 


November 1965 when a common award 
was made directing the employers «to 


pay three months’ basic wages as 
bonus to all the workmen.enttled 
thereto for the year 1960-61. ‘These 


appeals are against the said award. 
: On behalf of the appellant, 
a preliminary point 
that after the appellants’ underteking 
was taken over in September, 1964 the 
industrial dispute, if any, between it 


U. P. Elez. Supply Co. v. 


was raised, viz.,. 


The Workmen [Prs. 1-4] S. C. 2523 


and its workmen ceased to exist. The 
reasoning behind the argument was . 
that if the industry itself diseppeared 
any adjudication with regard to a dis- 
pute which had arisen in the past. 
would be a fruitless errand and any 
award made on.the reference there- 
after would be ineffective. Our atten-. 
tion was drawn to certain decisions of 
this Court in support of the above rea- 


_ soning. Before we proceed to do so, we 


think, it will be proper to examine the 
question as if it were res integra. 


4, In our view, the brsad pro- 
position put forward by counsel for the 
appellant that as soon as a particular 
industry ceases to function any adjudi-| ` 
cation in respect ‘of a dispute which 
had occurred prior. thereto becomes 
abortive cannot be accepted. It may 
be, that an adjudication which con-i 
cerns only the future working of the 
industry becomes redundant when the 
industry itself comes to an end. If the} 
dispute is one which relates to the past 





«working of the industry and in parti- 


cular where the claim of the workmen 
is for benefits which according to their 
view had accrued to them in the past, 


it can hardly be said that the adjudi- 


cation is without any purpos2. If the 
workmen ask for better servize condi- 
tions like the revision of wage scales, 
‘dearness allowance, medical and other 
facilities, gratuity etc. it would be use- 
less for the Tribunal to comvlete the 
adjudication and award how the ser- 
vice conditions. ete. ought to be ‘better- 
ed or revised where. the industry is 
non est. Where however the dispute} . 
as in this case, is over a claim to, bene- 
fits by way of bonus for work done. in 
the past, it would be the duty of the 
Tribunal to complete the adjudication) 
and make its award. If the Tribunal 
finds that because of the service ren-|- 
dered by the workers in thé past an 
industry reaped profits whereof a por- 
tion -should go to the- workmen iti 
should not lie in the mouth of the em- 
ployers to say that inasmuch as they 
have ceased to carry on business their 
obligation to pay for service rendered! 
in the past should be wiped out. There 
is no logic in the submission made on 
behalf of the appellants that. the ascer- 
tainment of the liability even with 
regard to the working of the industry 
in the past can take place only durings 
the subsistence of the relationship of 
‘master and servant between the. em- 
ployers and the ie 





5. Counsel for the appellant 
referred to certain provisions in Cha- 
pter V-A of the Industrial Disputes 

Act, 1947 as illustrative of his argu- 
ment that in cases where legislature 
felt it necessary to provide for relief 
to workers even after the closure or 
transfer of anindustry it made express 
provisions therefor. In particular refer- 
ence was made to Ss. 25-FF and 25-F FF 
to show that by the first of the above 
provisions the legislature had provided 
for compensation td certain workmen 
where the ownership or management 
. of an undertaking was transferred, 
whether voluntarily or by operation of 
law. Similarly compensation had been 
provided for in S: 25-FFF for work- 
. men in cases where on ‘the closings * 
down of an undertaking for any rea- 
son whatever workmen were -tò be 
treated as having been retrenched thus 
giving them the benefit of retrench- 
ment compensation. Reference was 
also made to S. 33-C of the Act under 


which a workman could approach the? 


appropriate Government for recovery 
of moneys due to him under‘a settle- 
ment or an award ‘under the provi- 
sions of Ch. V-A of the Act. In our 
view, by these provisions the legisla- 


en in the contingeficies mentioned in 
he said sections which are of common’ 

ecurrence. These sections. do not lay- 
gown that onthe closure or transfer of 
an undertaking the employers ‘were to 
be relieved of all other obligations to or 
claims. of the workers. “The preamble 
lio ‘the Industrial Disputes Act which 
expressly aims at preventing strikes 
and lockouts is in pari materia to the 
U. P. Industrial -Disputes Act i.e. “to 
make provision for the investigation 


[en sought to give redress to work- - 





- 


and settlement of industrial disputes,- 


and for certain other purposes” cannot 
be read down to mean that the statute 
was being enacted only for the pur- 
pose of securing industrial peace so far 
as the future working of the indus- 
try was concerned. No doubt the main 
object of the Act is to ensure ‘indus- 
trial peace but, equally important is 
the purpose behind the Act.that the 
workmen should not be . deprived of 
their legitimate share of profits made 
by the industry. The central object 
of the Act is to preserve industrial har- 
mony which would’ be meaningless if 
the workers of a particular industry 
jwere. to be deprived of benefits of ser- 
wices rendered in the past. 
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„the termination of the 


AL R, 


6. The first decision of this 
Court which bears on this point is the 
case of Pipraich Sugar Mills Ltd. v. 
Pipraich Mills Mazdoor Union., 1956 
SCR 872 = {AIR 1957 SC 95). The facts 
in that case were shortly as follows: 
Owing to continued losses suffered by 
the appellant its management asked 
the State Government either to in- 
crease its quota of sugarcane or to per- 
mit it to sell the mills. In pursuance 
of the Governments, permission to 


-sell, the mills were sold to a Madras- 


party. As the crushing season was on 
at that time the avnellant . obtained 
from the purchaser a lease of the mills 
for the then current season agreeing 
to deliver possession -of the mills on 
f lease. There 
“were negotiations between the appel- 
‘Jant and the Madras party for the 
former dismantling the machinery and 


erecting it at Madras for a lump consi--. 


deration exvecting to perform the con~ 
tract through its own workmen. On 
coming to know of this the workmen 
assumed a hostile attitude to the whole 
transaction and.gave.a notice of strike. 
There were negotiations between the 
parties thereafter which averted the 
strike and the crushing went on till the 
season came to an end. Thereafter 
the workmen refused to help in the 
dismantling of the mills. The Govern- 
ment however declined ` to` interfere 
with the sale of the machinery and the 
management discharged the workers. 
In view of the inability of the appel- 


lant to take up the contract, the pur-- 


chaser entered into direct negotiations 
with the workmen and concluded ar 
agreement with them for dismantling 
the machinery. The net result was that 
the appellant lost the 


it*would have earned a profit of at 
least Rs. 2 lakhs. The workers having 
taken the benefit of a direct contract 
with the’ purchaser for dismantling the 
machinery, next turn their attention to 


the appellant, ‘and on the basis of cer-- 


tain earlier letters.sent a notice to it on 
19th April, 1951 asking ‘for distribu- 
tion among the workers.of the 25% 
labour-share of the profits on sale of 
machinery. The State Goverriment 
referred to an Industrial Tribunal the 
dispute: 


“Whether the services of work- 
men, if so how many, were terminated 
by the concern’ without settlement of 
their due claims and improperly; and 


contract, on- 
which as admitted by the respondent, 


1971. 


if so, to what relief are the- ‘workmen 
concerned entitled?” - 

The Tribunal held. the closure of the 
business and the sale of the machinery 
to be bona fide, that the conduct of the 
workmen had been throughout un air 
and such as to disentitle them to ccm- 
pensation but that the promise contein- 
ed in certain letters of the company 
to pay 25 per cent profits realised by 
the sale of the mills was binding on 
the management. It was held that 
Rs. 45,000/- was thus payable to the 
workmen. The appeal of the manege- 
ment to the Labour Appellate Triou- 
nal being rejected, the matter came to 
this Court by special leave. One of 
the points urged. on behalf of the ap- 
pellants was that it ‘was a condition 
precedent to the exercise by the Sate 
of its power, under S. 3 of the U. P 
Industrial Disputes Act that there 
should be an industrial dispute and 


that there could be no industrial dis-, 


pute unless there was a subsisting 
relationship of- an employer and an 
employee; and inasmuch as the apel- 
lant had sold its mills and discharged 
the workmen on 21st March 1951 no 
question of any relationship of 2m- 
ployer and employee surviving there- 
after ‘could arise and the notificazion 
under S. 3 of the Act on November 16, 
1951 was incompetent. 


7. It was pointed out by this 
Goart that the entire scheme of the Act 
assumed that there was in existence a 
dispute and “the provisions of the Act 
relating to lock-out, strike, lay off, 
retrenchment; conciliation and adjudi- 


cation proceedings, the period during. 


which the awards are to be in force 
have meaning only if they refer tc an 
industry which is running and not one 
which is closed.” “Reference was made 
to Messrs. Burn & Co. Ltd. v. Taeir 
- Workmen, 1956 SCR 781 = (AIR 1957 
SC 38) and the observation of this 
Court that the object of all labour 
legislation ‘was firstly to ensure. fair 
terms to the workmen, and _ secondly 
to prevent disputes between employers 
_and employees, so that production 
-might not be adversely affected and 
the larger interests of the public might 
not suffer. Both these objects can 
have their fulfilment only in an ezist- 
ing industry and not a dead industry. 
The Court observed that if the conten- 
tion of the workmen that the manage- 
ment by their letters dated January 3, 
1951 ànd January 10, 1951 had. ag-eed 
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_practices, in 


S. C. 2525 


to make payments to them was well 
founded, the dispute related to a claim 
which arose while the industry was in 
existence and between persons who 
stood in the relationship of emplover 
and employees, and that would clearly 
be an industrial dispute as defined in 
the Act. It was further remarked that 
section 3 “only -requires, apart from 
other conditions, with which we are 
not concerned, that there should be an 
industrial dispute before there can be 
a reference, and we have held that it 
would be an industrial dispute if it 
arises out of an existing industry. If 
that condition is satisfied, the compe- 
tence of the State for taking action 
under that section is complete, ‘and the 
fact that the industry has since been 


-closed can have no effect on it. 


It is ‘pertinent to note the Court’s 
observation that “if the contention of 
the appellant was correct there was 
nothing to prevent an employer who 
intended for good and commercial rea- 
sons to close his business from indulg- 
ing on a large-scale any unfair labour 
victimisation and in 
wrongful dismissals and escaping the. 
consequences theredf by closing down 
pe industry”. .The Court finally held 

at: 


me 


. on a true construction of 


S. 3, the power of the State to make a. 


reference under that section must be 
determined with reference nct to the 


_ date on which it is made but to the 


date on which the right which isthe 
subject-matter of the dispute arises, 
and that the machinery provided under 
the Act would be available for work- 
ing .out the rights which had. accrued 
prior to the dissolution of the busi- 
ness.’ 

On the merits however this Court held ' 


.against the agreement put forward by 


the workmen and allowed the appeal 
setting aside the award of compensa- 
tion miade by the Tribunal. 


8. Turning. to Burn & Com- 
pany’s case, ` 1956 SCR 781 = (AIR 
1957 SC 38) (supra) which was decid- 
ed by the same - Bench of Judges it 
may be noted that one of the disputes 
which led to the 


claimed by the workers. With regard 
to this the Court ‘observed that the 
reasons for the grant of bonus was that’ 
the workers should share in the pro- - 
sperity to which they have contribut- 


reference by the - 
` State Government was regarding bonus’ 
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ed. In The Associated Cement Com- 
panies . Ltd. v. Its Workmen, 1959 
SCR 925 at p. 955 = (AIR 1959 
SC 967) it was said that grant of bonus 
to workmen was based on a two-fold 
consideration i.e. (1) labour was entiti- 
ed to a share of the -profits because it 
had partially contributed to the same 
and (2) it was entitled to claim that the 


‘ gap between actual wage and living 


` distinguishable. 
“arose as to the applicability of Ss. 22 


wage shall within reasonable limits be 
filed up. i 


Its Workmen, 1957 SCR 143 = (AIR 
1957 SC 168) referred to by the learn- 
ed counsel for the appellant is clearly 
There the question 


and 23 of the Industrial Disputes: (Ap- 
pellate Tribunal) Act, .1950 and refer- 


‘ring to the Case` of The Automobile 


Products of India Lèd. v. Rukmaji 
Bala, (1955) 1 SCR 1241 = (AIR 1955 


- SC 258) it was pointed out that the 


object of S: 22 of the said Act was “ta 
protect the workmen concerned in dis- 


` putes which formed the subjéct-mat- ` 


ter of pending proceedings agairist -vic- 
timisation” and to ensure'that proceed- 
ings in connection with industrial dis- 
putes already pending should be 
brought to a termination in a peaceful 


` atmosphere and ‘that. no employer 
- should during the :pendency of these 


proceedings take any action of the 
kind mentioned in the sections ‘which 
may -give rise to fresh. disputes likely 
to further exacerbate the already 
strained relations between the em- 
ployer and “the . workmen. Clearly 


these objects were capable of fulfil- ` 


ment in a running or continuing indus- 
try only and‘not in a dead’ industry. 


10. In our view: the decision of 
this Court in Hariprasad Shivshankar 


‘Shukla v. A. D.. Divelkar, 1957 SCR 121 


` = (AIR 1957 SC 121) does not support 


the -appellant’s contention. The facts 


in one of the appeals which was the 


` subject matter of that decision were 


that the Barsi Light Railway Company 
served a notice on its workmen on 
November 11, 1953 intimating that as 
a result of the Government of India’s 


- decision to terminate the-contract of 


the railway company and take over 
the railway from January 1, 1954 the 


services of all workmen of the railway 


- company would be terminated with 


effect from the afternoon of Decem- 
ber 31,1953. The notice further show- 
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` favour on the other. two issues. 


“ed that the Government of India in- 
tended to employ. such of the staff of 
the company as would be willing to 
serve the railway on terms and condi- 
tions which would be notified later. 
These were actually intimated by the 
Railway ‘Board on December 15, 1953. 
In substance the new terms and condi- 
tions as embodied in the letter . and 
three specified forms stated that the 
service of the staff employed by 
Government would be treated as con- 


l `, tinuous for certain specific purposes 
9. Banaras Ice Factory Ltd. v. p purp 


only, such as contribution to provident 
‘fund, “leave, passes and privilege 
ticket orders, educational] and medical 
facilities etc. But it was made clear 
that previous service under the rail- 
way company would not count for the 
purpose of seniority. Soon thereafter 
the President of the Railwaymens’ 
Union filed a large number of applica- 
tions on behalf of the erstwhile work- 
men of the -railway company under 
S: 15 of the Payment of Wages’ Act, 
1936 ‘for. payment of retrenchment 
compensation to the 
under -el. (b) of S. 25F of the Indus- 
trial. Disputes Act, 1947. 
cations wére made ‘to the Civil: Judge 


of Madha, the’ authority under the | 


Payment:of Wages Act. The ‘issues 


framed by the Civil Judge were — 


(1) Whether the authority under the 


Payment of Wages Act, 1936, 


ALR. 


said workmen ’ 


The ` appli-- 


had. 


od 


jurisdiction to deal with and adjudi- - - 


cate ‘on the “claim of- retrenchment 
compensation; (2) whether the -. erst- 
while workmen were entitled to claim 
compensation under cl. (b) of S. 25F of 
the, Act and (3) whether they had been 
retrenched by their former employer. 
The Civil Judge found against the 
workmen on issue No. 1 but in’ their 
In 
writ, petition before the High Court of 
Bombay the parties agreed that the 
matter should be decided on merits 
and not on the question. of jurisdic- 
tion. The High Court held that the 
workmen were entitled to claim com- 
pensation under S. 25-F (b) of the Act 
and the railway company was liable to 
pay such compensation. The main 
argument turned on the question as to 


_whether the definition clatse regard- 


ing retrenchment ie. S. 2 (00) of the 
Act, covered the cases of closure of 


business when the closure was real 
and bona fide. It wasin these circum- 
stances that the court observed that 
(p. 135): 


+ 


ts 
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.. except perhaps S. 2°FF 
(inserted in. 1956. ) which can be 
said to bring a closed or dead indus- 
try within the purview of the Act the 


SS 


provisions of the Act, almost in their. - 


entirety, deal with an existing or œn- 
tinuing industry. All the provisions 
relating to lay off in Ss. 25A to 25E are 
also inappropriate in a dead business.” 
On the question as to whether on the 
death of an-employer or on the recon- 
~ struction ofa. company the former: 


business carried on by the heirs or by- 


the reconstructed company the wcrk- 
men would be entitled’ -to retrerch- 
ment compensation though they con- 
tinued .in service as before, this Court 
observed that there must be comel- 
ling reasons in the words. of the stavute 
before it could be helé that such was 
the intention of the legislature. 


11.. In our view. neither the 
ebservations in this case nor in U. P. 
Electrice Supply Co. Ltd. v. R K. 
Shukla, (1970) 1 SCR 597 = (AIR 1970 
Sc 237) have any application to the 
facts in -the case. before us. Retrench- 
ment has been specially provided for 
by the legislature and the questions of 
closure of. an’ industry and the 


transfer of an industry ‘have been ex- . 


pressly provided for in the Indusirial 
Disputes Act. Although the main. pur- 
pose of.the Act is to,provide for col- 
lective settlement of disputes and 
maintenance of industrial peace we 
cannot hold that .a tribunal which is 
called upon to adjudicate on,a dispute 
relating to a share of the profits earn- 
ed by the company in the past on be-. 
half of. the workmen becomes funztus 
officio or that the dispute becomes in- 
-capable of determination under the 
iAct when the industry is closed. The 
claim, as already pointed out is for ser- 
|vices rendered in the past and the dis- 
pute was a live one at the time when 
the reference was made by the State 
Government and indeed continued so 
` {for more than three years thereafter. 

It was only because of the- protracted 


award came to be: made as late as 
November 1965. The closure of the 
business. long after the rendering of 
the. services by. the workmen and-the 
reference of the dispute to the tribu- 
nal cannot wipe out 
workmen or annul the’ PREEN 
in respect thereof. . =. 


12. This brings us to the 
-merits of- the case. The profits of the 





‘fuel consumption Rs. 67,817; (2) 


proceedings of the. tribunal that the - 


the claim of the -~ 
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company for working out the Labour 
Appellate Tribunal Full Bench for- 
mula as found by the Tribunal for the 
relevant year was Rs. 23,42,352/-. The 
tribunal however added back thereto 
three claims made by the workmen, 
namely, (1) excess debit to coal and 
esti- 
mated revenue for one month Rupees 
1,85,519 and (3) notional revenue on 
the basis of units produced but not ac- ` 
counted ‘for Rs. 2,50,000/-, which would ` 
raise the figure of profits to Rupees 
28,54,803.' We find ourselves unable 
to accept any of the above additions 
made by the tribunal referred to 
above. 


. 13. The workmen submitted a 
number of interrogatories for . reply 
by the company and one of ‘these relat- 
ed to-the break up-of Rs. 59,67,466 
shown as coal and. fuel in the revenue 
and profit and loss account of the com- 





pany. In their reply the company 
_ gave the following ' figures: 

1. (a) Contractors bill” _Rs. 
for carting stacking | i 
‘and, putting coal into 
` hoppers 6,67,477—68 
- (b) Contractors ` Bill 
for crushing coal 18,986—39- 
(c) Miscellaneous 
_ Charges 
‘(being charges for 
insurance, rent of 
land :. for stacking . 
coal etc.) _8,001—50 
(d) F OPOL On aR wa- . 
ges to staff 9,063—24 
= 7,03,528—81 

. (e) Price of al 
` consumed | l 52,63,938—85 
. 59,67,467—66 


The Company? s witness M. Ghosh gave 
evidence on . this and.other subjects 
before the. tribunal: It appears that 


-his examination went on from 27th 


Octobér 1964 to 10th August 1965. In 
his examination-in-chief Ghosh refer- 
red to various accounts prepared from 
the books of account and records of 
the company and audited bya firm of 
well known chartered accountants. He 
gave the figures of coal . consumed 
both at Allahabad and Lucknow and 
the average price per metric ton: these 
were 69,432.02 metric tons in Luck- 
now at Rs. 45-28 per.” ton ex-hopper 
and 60,673-03 metric tons at Allahabad 
at Rs. 45-42 per ton ex-hopper. He > 
also said that the cost of fuel oil 
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He was closely cross-examined with 
- regard to the statements produced by 
-him and the revenue ledgers disclosed 
‘by the company. He said in his cross- 
examination ‘under date 21st January 
1965 that the figure of Rs. 59,67,467- 
66 shown at page 6 of the profit and 
loss account included not only Rupees 
52,63,938-85 mentioned in the inter- 
rogatories but pis the other folowing 
items: 


A. Contractors bill” 
for carting, stack- 
ing and putting coal ; 
into hoppers ’ (includ- 
ing cost of fuel 
amounting g to 
Rs. 67,950-02 
B. Contractors bill 
for crushing coal 

C. Miscellaneous 
charges (being 
charges for insur- 
ance, rent of land 
for stacking coal ete.) 


Rs. 


6,67,477-68 
18,986-39 


.8,001-50 
D. Proportionate 
wages to staff 9,063-24 


He was closely examined with regard 
to the accounts 
.many figures when: he said that with- 
out looking into the journals he could 
not say what was included in the sun- 
dry account. There can be little 
doubt that the company was using a 
diesel, engine for the generation of 
electricity the hire of which alone cost 


the company Rs. 2,00,000 in the relevant- 


year and mention is made of the use of 
the diesel engine in the Directors’ re- 
port D/- 28th August, 1961. Thisis also 
borne out by the answer to interroga- 
tory No. 4 submitted by. the workmen 
to the employers. In his cross-exami- 
_ nation Ghosh said that the figure of 
Rs. 59,67,467-66 had been taken from 


the revenue ledger of the head office 


and without reference to the revenue 
‘account ‘statements he could not say 


whether -the value shown against coal . 


and fuel was in’respect of the coal 
` consumed or was the amount spent for 
` purchase of coal during the month. Ac- 
cording to him coal ‘was purchased 
both at the units and through the head 
office. The tribunal wrongly observ- 
ed that it-was for the first time in his 
eross-examination that- 
stated that the contractors’ bill of. 
Rs. 6,67,477-68 included the cost’ of 
fuel amounting to Rs. 67,952-02. As 


„and with respect to` 


Ghosh had: 


A.I-R. 


already noted, Ghosh in his examina- 
tion-in-chief had mentioned the cost, 
of fuel’ oil at Rs. 67,950-02. The. Trë 
bunal also observed that the company 
had not produced any record and what- 
ever they nad stated in reply to the 


. interrogatories or in reply to the work- 


mens’ comments, after inspection, did 
not corroborate the statement of Ghosh 
that out of the contractors bill for 


‘Rs. 6,67,477-68 a sum of Rs. 67,952-02 
was in respect of the cost of fuel oil. - 


The tribunal. went by the two’ certi- 


- ficates Exs. E-2 and E-3 issued by the 


chartered accountants both dated 
22nd December 1961 giving the figures 
of coal consumed at the two: generat- 
ing stations and their average price per 
metric ton and on that basis reached 
the conclusion that the company “had 
spent Rs. 58,99,650-90 on fuel for 
the relvant year and. contrasting this 
figure with Rs. 59,67,467-66 conclud- 
ed that there was an excess ‘expendi- 
ture on this item in the sum of Rupees 


- 67 817/-, 


14; In our view the Tribunal’s 
conclusion cannot be accepted. It was 
the same firm of chartered accountants 
who issued Exs. E-2 and E-3 who were 
responsible for preparation of the ba- 
lance-sheet and profit and loss account 
of the company which were accepted 
by the income-tax department. While 
it is true that merely | because a figure 
is to be found in the ‘audited balance- 


z4 


sheet. of the company an industrial tri-f. 


bunal is not bound to accept the ‘said 
figure if challenged. -It. must be said 
that when the figures for expenses in- 
curred in connection with fuel giver 
in the balance-sheet are also deposed 
to by a witness who gives the break- 
up thereof and says even in his exa- 
mination-in-chief -that the cost of fuel 
oil was Rs. 67,950-02 which is repeat- 
ed in cross- -examination and the wit- 
ness is not asked in particular as to 
how this figure was arrived at, al- 
though the witness was examined for 
nearly 10: months, the tribunal should 
not have discarded: his evidence on this 
point. The break ‘up of.the figure 


Rs. 59,67,467-66 was disclosed as early . 
which - 


as 25th August 1962 of 
Rs. 7,03,528-81 accounted for (1) con- 
tractors bills for. carting, stacking and 


‘putting *coalinto hoppers; (2) contrac- 


tors bill for crushing coal, (3) mis- 
cellaneous charges (4) ‘proportionate 
wages to staff and (5): price. of coal 
consumed and the books 


of account- 


t 


1971 


and records of the company were made 
available for inspection to the worEers. 
In these circumstances the different 
figures of the break up should not have 
been disregarded by the tribunal: more 
so, because the chartered accountants 
were giving certificates only in respect 
tothe expenses for coal delivered into 
the hoppers in the accounting year. 
It being’ undisputed that the company 
was using a diesel plant for generat- 
ing electricity it would be surprising 
if no expenses were incurred for our- 
chasing the diesel oil to run it wita. It 
may be that in the different accounts 
of the company cost of fuel oil was not 
separately recorded but was put under 
the general head of raw material for 
running and. working the turbines 
namely, coal. Not one of the several 
witnesses examined on behalf of the 
workmen had made any statement that 
fuel oil was not required by the 
company for the relevant year of ac- 
count. In our view, the figure of 
Rs. 59,67,467-66 as shown in the 
balance-sheet should have been accept- 
ed by the tribunal from which there 
should have been no deduction of the 
figure Rs. 67,817/-. 


15. The Tribunal added backa 
sum of Rs. 1,85,519/- to the figure of 
profits on the ground that the comvany 
had included only the revenue cf 11 
months and not of 12 months as it 
should have done for the working out 
of the Full Bench formula. The pre- 
liminary objection of the workmen 
before the examination of the wines- 
ses was that the revenue on account 
of light and power shown in the zeve- 
nue account was much less than the 
real revenue as it did not take into ac- 
count various items of revenue. After 
inspection of the accounts, the work- 
- men filed a specific objection that one 
month’s revenue amounting to Rupees 
1,85,519-14 had not been accounted 
for and the profits had been reduced 
‘to the said extent. According to the 
appellant this discreparicy is account- 
ed for by the fact that it changed its 
system of accounting in February 1962 
which was given effect to from the 
month of January 1962. One oz the 
witnesses for the workmen A. P. 
Saxena who was an old account clerk 
of the company gave evidence to the 
effect that it was his duty to prepare 
bills of all bulk supply consumers, 
temporary connections and sundry 
sales and that it was also his du-y to 
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maintain bulk supply. consumer led-. ` 


gers and prepare its summary 
month. He added that: . 


_“In -the disputed year: through 
office order No. 12 dated 23-2-61 the 
revenue on account of all bulk supply 
came to be entered in the month sub- 
sequent to the month in which it had 
accrued, This practice is still con- 
tinuing. This change came about in 
January 1961. Prior to January 1961, 
the revenue was entered in the month 
in which it accrued. The result of this 
change was that the revenue for March 
1961 amounting to ‘Rs. 1,85,519-14 was 
taken as the revenue of the succeed- 
ing year and in the disputed year reve- 
nue from bulk supply consumers was 
shown for only 11 months. In the bulk 
supply ledger the income from bulk 
supply consumers for January 1961 is 
shown as blank. In the consumer, led- 
ger summary for January 1961 also 
the entry against bulk supply consu- 
mers is blank.” ` i 
In his cross-examination he admitted 
that the bill on account of bulk supply 


every 


consumed in January 1961 was sent 
in February 1961. This is also borne 
out by two office orders dated 15th 


February 1961 and 23rd February 1961. 
According to the first, the revenue 
statistics for the month of March was 
to be sent by the latest by 3rd of 
April. This was also emphasised on 
by the document dated 23rd February 
1961 that bills for bulk supply and . 
cinema and other categories of consu- 
mers should be completed by the third 
week of March 1961 and in order. that 
this may be facilitated the mater read- 
ings taken in the month of March or 
February should be debited in the 
months of March or February notwith- 
standing that such meter reading 
might relate to the consumption for 
the month of January. It is not as if 
the company was depriving the work- 
men of the benefit of one month’s 
revenue as regards the bonus due to 
them. What really happened was that 
for the year ending March 1961 only 
11 months’ revenue was taken into 
account and the bill for the month of 
March for bulk supplies etc. was sent 
in April 1961. Whatever income the 
company had for such supply in the 
month of March was taken into ac- 
count in the succeeding year. The 
non-inclusion of one month’s revenue 
in respect of bulk supplies etc. was 
bona fide caused by the  switch- 


2530 S. C. [Prs. 15-16] U. P. Electric Supply Co. v. Workmen 


ing over to a different basis of account- 
ing which the employer could lawful- 
ly have done and the tribunal was not 
justified in adding back the sum of 

E adi to the profits as it had 
one. 


16. With regard to the third 
item of Rs. 2,50,000/- added back to 
the balance of profit and loss account 
` by the tribunal, it must be noted that 
the original claim of the workmen was 
that the employers had failed to ac- 
count for units of electricity generated 
of the value of Rs. 28,20,306-50 in the 
relevant year of account. After ins- 
pection of the records by the company 
the workmen stated that no less than 
2,25,62,452 units of energy had not 
been accounted for at Allahabad and 
Lucknow and the minimum value of 
these units at 12 p. per unit came to 
Rs. 28,20,306-50 and the same should 
be added back. The reply of the com- 
pany was that the unaccounted’ for 
units represented the loss in trans- 
mission, distribution and also loss of 
units due to errors in meters and 
leakage in lines. and this was a normal 
and unavoidable feature in electricity 
supply undertakings. The workmen 
filed statements Exs. W-1 and W-2 
showing the total number of units 
generated and purchased by the em- 
ployers from others as well as the 
total number of units sold to consu- 


mers or otherwise used in power 
stations and auxiliaries besides the 
number of units unaccounted for. 


They also filed a statement Ex. W-3 
showing the revenue earned during 
the year. The tribunal found that 
Exs. W-1 and W-2 were in fact copies 
of some of the items contained in Ex. 
W-31. Ex. W-1 is a chart showing (1) 
units generated at Allahabad and 
Lucknow (2) units purchased at 
Allahabad and Lucknow (3) units 
used on power station and auxiliaries 
at Allahabad and Lucknow; (4) units 
sold at Allahabad and Lucknow and 
(5) units unaccounted for at Allahabad 
and Lucknow. All the figures are for 
the period April 1960 to March 1961. 
Tt is worthy of note that both at 
Allahabad and at Lucknow the figures 
for units unaccounted for were very 
high. At Allahabad the highest figure 
was for the month of January 1961 
viz., 2868847 units and at Lucknow 
the highest figure was reached in July 
1960, viz. 1739855 units. The lowest 
figure of units unaccounted for at 


‘Allahabad and at 


` not so 
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Allahabad was reached in February 


1961 viz., 138705 while that for 
Lucknow was also reached in the 
same month 151764. The figures of 


units unaccounted for at both places 
do not follow any particular pattern. 
The figure next below 2868847 for 
January 1961 for Allahabad was 
1291679 for Allahabad in March 1961, 
while at Lucknow the units unaccount- 
ed for were well over a million in 6 
months out of 12; at Allahabad the 
million mark was crossed only on 
three occasions. The company’s wit- 
ness, Ghosh, admitted that in January 
1961 the unaccounted for units at 
Allahabad were as high as 61.7 per 
cent. of the total units generated and 
he only ventured to guess that there 
was a heavy loss or waste of energy 
through break-down or unexpected 
leakages. The Tribunal was alive to 
the fact that a certain amount of loss 
was bound’ to occur in transmission, 


distribution and conversion but 
took the view that the same 
should not have exceeded 10 to 
15 per cent of the electricity 


generated and after allowing a margin 
of wastage of about 8 lakhs units 
out of 28 lakhs unaccounted for the 
month of January 1961 at Allahabad 


che took the view that the value of 20 


lakhs of units at the minimum rate 
of 12 p. per unit ie. Rupees 2,50,000 
ought to be added back to the profits. 
In our view, the tribunal’s approach 
to the question was wholly unwar- 
ranted. The loss of electric energy was 
fairly high in all the months both at 
Lucknow except 
for one or two months out of the 
year. There was no suggestion on 
behalf of the workmen that electric 
energy could have been surreptiti- 
ously dealt with by the company 
either for depriving the workmen of 
their share of the profit or for any 
other purpose. Electric energy as is 
well known cannot be transmitted ex- 
cept through transmission lines and 
without any surreptitious manipula- 
tion of the meters of which there 
was no allegation ali energy produc- 
ed at the power station as also those 
supplied to consumers whether in 
bulk or otherwise would be duly re- 
corded in the meters. What was 
recorded could only be due 
to loss in, transmission or ‘conversion. 
Unusually high wastage would 
certainly indicate serious leakage 
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and inefficient worxing unless it whether each one of the items of the 
was explained by some ‘break said profit is related to the contribution 
down. But in applying the Full made by the labour. In such matters 
Bench formula the employers zan- the tribunal must take an overall, 
not be charged with any notional practical and commonsense view. 


profits which they should have made 
although the formula itself is no- 


tional. In the Associated Cement 
Companies’ case, 1959 SCR 925 = 
(AIR 1959 SC 967) (supra) it was 
pointed out by this Court: 

“The working of the formula 
(the Full Bench formula) begins 


with the figure of gross profits taken 
from the profit and loss account 
which were arrived at after payment 
of wages and dearness allowance to 
the employees and other items of ex- 
penditure. As a general rule the 
amount of gross profits thus ascertain- 
ed is accepted without submitting the 
statement of the profit and loss 
account to a close scrutiny. If how- 
ever, it appears that entries have been 
made onthe debit side deliberately 
and mala fide to reduce the amount 
of gross profits, it would be open to 
the tribunal to examine the ques- 
tion and if it is satisfied that the im- 
pugned entries have been made mala 
fide it may disallow them.” 
Approving of the dictum in M/s. J. 
K. Cotton Manufacturers Ltd., Kanpur 
v. Their Workmen, 1954 Lab AC 716 
at p. 745 (LATI-Luck) that “if menag- 
ing agents deliberately divert pzofits 
to the selling agents with a view 
to deprive labour of their bonus and 
pay commission to the selling agents 
at high rates then certainly the matter 
must be taken into 'consideration in 
the determination of available suzplus 
balance” this Court said that: 


“It would likewise be open to 
the parties to claim the exclusion of 


items either on the credit or 
on the debit side on the ground 
that the impugned items are 


wholly extraneous and entirely un- 
related to the trading profits of the 
year. In considering such a plea the 
tribunal must resist the temptation 
of dissecting the belance-sheet too 
minutely or of attempting to recon- 
struct it in any mazmer. It is only 
glaring cases where the impugned item 
may be patently and obviously ex- 
traneous that a plea for its exclusion 
should be entertained. Where the 
employer makes profits in the course 
of carrying on his trade or bus_ness, 
it would be unreasonable to in juire 


Thus it may be stated that as a rule 
the gross profits appearing at the 
foot of the statement of the profit 
and loss account should be taken as 
the basic figure while working out 
the formula..................... once it is 
realised that in working out the for- 
mula the bonus year is taken as a 
unit self-sufficient by itself, the deci- 
sions of the Labour Appellate Tri- 
bunal in regard to the refund of ex- 
cess profits tax and the adjustment of 
the previous year’s depreciation and 
losses against the bonus year’s profits 
must be treated as logical and sound.” 
It has never been held by this Court 
that if through the inefficiency in 
the working of the industry or by 
reason of use of defective machinery 
or apparatus full profits are not re- 
ceived with the result that notional- 
ly the labour is deprived of a share 
thereof, the tribunal adjudicating on 
the question of bonus payable to 
labour for a particular year should 
add back to the gross profits as shown 
in the balance-sheet the amount of 
profit lost through the inefficiency or 
negligence of the employers. 


17. The above remarks ap- 
ply to the case of adding back of 
Rupees 2.50,000 for unaccounted units 
of electrical energy as also to the 
figure of Rupees 67,817 added back 
by the Tribunal to the balance of 
gross profits of Rupees 23,51,467/-. 


18. If the said three amounts 


‘are not to be added back to the pro- 


fit according to the balance-sheet we 
have to start with the figure of Rupees 
23,51,467 in the working sheet. The 
tribunal allowed Rupees 5,83,520 as 
expenses claimed by the employers 
as prior charge out of the said figure 
as also notional normal depreciation 
of Rupees 13,16,804. This would 
leave a surplus of Rupees 4,51,143/-. 
The next figure of prior charge which 
the Tribunal allowed was Rs. 2,80,000 
at 5 per cent. on the share capital 
while the management claimed it at 
6 per cent. ie. Rupees 3,36,000/-. As 
far back as 1960 in M/s. Peirce Leslie 
and Co. Ltd. Kozhikode v. The Work- 
men (1960) 3 SCR 194 = (AIR 1960 
SC 826) this Court held that a return 
of 6% is ordinarily considered to 
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be a fair return on the capital 
invested in the case of paid 
up capital. The Court also said 
that ina particular industry where 
the risk in the business was great 
there will be a good cause for provid- 
ing for 6 per cent. Our attention 
was drawn to the case of National 
Engineering Industries Lid. v. Its 
Workmen, (1968) 1 SCR 779 = (AIR 
1968 SC 538). In this case it appears 
that the Tribunal had allowed 74 per 
cent on the paid up capital instead 
of 8.57 per cent. claimed by the com- 


pany. Referring to the Associated 
Cement Company’s case, 1959 SCR 
925 = (AIR 1959 SC 967) (supra) 


that although 6 per cent. would be a 
fair provision for payment of interest 
this Court observed that the rule 
was not to be regarded as inflexible, 
and in awarding interest “if the tri- 
bunal were to find that it were to 
grant 6% interest on paid up capital, 
nothing or'no appreciable amount 
would be left for bonus, it can adjust 
the rate of interest so as to accom- 
modate reasonably the claim for 
bonus and thus meet the demands of 
both as reasonably as possible.” The 
Tribunal awarded 5% interest basing 
its conclusion on the fact that in the 
year 1960-61 the bank rate of in- 
terest was 4% and that on an earlier 
ceeasion i.e. Adjudication Case No. 
57/1958 5% had been allowed. In 
cur view, the addition of 2 to 3 per 
cent. over the bank rate is quite pro- 


per as formulated in M/s. Peirce Leslie 


Company’s case, and provisions for 
6% interest on paid up capital is 
normally quite appropriate. We may 
in this connection mention that only 
very recently in the case of M/s. 
Bareilly Electricity Supply Co. Ltd. 
v. The Workmen, . A. No. 1254 of 
1966, D/- 16-8-1971 (SC) this Court 
had approved of the computation of 
interest at 6% on the share capital 
and we see no reason to depart there- 
from. 


19. It was urged on behalf of 
the workers that the company had 
been a prosperous one; that it had 
built up large reserves and was pay- 
ing dividend to its share-holders and 
as such the proper ‘figure for interest 
would be 5% and not 6 per cent. In 
view of the decisions of this Court 
we find ourselves unable to accede to 
this argument. Allowing return on 
share capital at 8% we have to deduct 


allowing 


A.1. BR. 


Rupees 3,36,000 from the surplus 
balance already mentioned, namely, 
Rupees 4,51,143 which reduces the 
balance to Rupees 1,15,143/-. In this 
view of the matter it is not necessary 
to go into the question as to whether 
and if so what amount should be pro- 
vided for as prior charges by way of 
return on working capital or rehabili- 
tation requirement. But what we 
cannot ignore is. the statutory contin- 
gency reserve and the - statutory 
development reserve the figures for 
which put forward by Company and 


- accepted by the tribunal were Rupees 


1,07,291 and 2,02,709 making a total 
of Rupees 3,10,000/~ while it is true 
that these amounts cannot be consi- 
dered as prior charges for the purpose 
of finding out the available surplus 
they have to be taken into considera- 
tion when the question of distribution 
fo the workers out of the available 
surplus arises: See “Mathura Prasad 
Srivastava v. Saugor Electric Supply 
Co. Ltd., (1966) 2 Lab LJ 307 (SC). 


20. In this case the tribunal 
awarded no less than three months’ 
basic wages by way of bonus. The 
monthly basic wage bill of all the 
employees was between Rupees 74,000 
and Rupees 75,000/-. It was contend- 
ed on behalf of the workers that if 
Rs. 2,25,000/- was to be paid as bonus 
the company would get a rebate of 45% 
thereof by way of Income-tax which 
would give the company an additional 
sum of Rupees 1,01,250/-. Even so the 
available. surplus together with this 
would not be enough to meet the pro- 
vision for statutory contingency re- 
serve and statutory development re- 
serve. Even if we were to provide for 
one month’s basic wages by way of 
bonus, there would not be enough 
money in the hands of the company to 
make provision for the said reserves. 


21. - In the result, we must 
hold that the tribunal went wrong in 
any bonus to the workers, 
on the facts of this case. The appeals 
must therefore be allowed and the 
provision for payment of bonus in 
the award sete aside. But in view 
of the divided success in the appeal, 
and particularly in view of the pre- 
liminary point as to jurisdiction 
which was canvassed.at some length 
on behalf of the employers, the pro- 
per order for costs would be to leave 
the parties to meet their own ex- 


u 
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penses. There will therefore be 10 
order as to costs. 
Appeal allowed: 
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Bhaiya Ram Munda, Appellant v. 
aak Patar and others, Respcn- 
ents. 


Civil Appeal No. 2039 of 1969, D/- 
14-8-1970. 

(A) Constitution of India, Arti- 
cle 342 — Order under — Constitu- 
tion (Scheduled Tribes) Order’ 1950 — 
Express or implied admission by a 
person that he is not member of 
Scheduled Tribe is not conclusive. 

Whether a particular person is a 
member of a Scheduled Tribe so de- 
clared by the President under Arti- 
cle 342 of the Constitution is essential- 
ly a question of law. ‘Though an ad- 
mission made by him expressly or by 
implication that he is not a member of 
a Scheduled Tribe is evidence against 
him in an election petition, the evi- 
dence is not conclusive. ` (Para 8) 

Though under Section 46 of the 
Chota Nagpur Tenancy Act a sale of 
land by member of a Scheduled Tr-be 
is prohibited without sanction of the 
Deputy Commissioner, if that sect:on 
is violated by a member of the tr.be 
he will not on that account be disen- 
titled to claim the status of a member 
of a Scheduled Tribe. The transactions 
of sale may be void, but it cannot be 
said, relying on that ground alone, 
that the transferor was not member of 
a Scheduled ‘Tribe or was estopped 
from setting up that status. 

(Para 9) 


(B) Constitution of India, Be 342 
— Order under — Constitution (Scne- 
duled Tribes) Order (1950), Part Til — 
Scheduled Tribes of Bihar — Non- 
mention of ‘Patars’ as sub-tribe of 
Mundas in Schedule — Inference that 
. they are not Mundas cannot be drawn 
— Patars of Tamar District in Bixar 
held are sub-tribe of Munda. 

If Patars are Mundas, because 
some sub-tribes of Mundas are enu- 
merated in the Order and others are 
not, no inference will arise that those 
not enumerated are not Mundas. It 
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cannot be said that because Patars 
are not specifically mentioned in the 
List they cannot be included in the 
general heading Munda. 

(Para 30) 


The name by which a tribe or 
sub-tribe is known is not decisive. 
Even if the tribe of a person is diffe- 
rent from the name included in the 
Order issued by the President, it may 
be shown that the name included in 
the Order is a general name applica- 
ble to sub-tribes. C. A. No. 1622 of 
1967 decided on 21-5-68 (SC), Foll. 

(Para 36) 

Patars of Tamar District in Bihar 
are a sub-tribe of Mundas’ and they 
are not different from Mundas. 

(Para 29) 
Cases Referred: Chronological Paras 
(1968) C. A. No. 1622 of 1967, D/- 
21-5-1968 = 1968 SC Notes 
339, Dina v. Narayan Singh 36 
(1968) AIR 1968 SC 929 (V 55) = 
(1968) 2 SCR 805, Laxman 
Siddappa Naik v. Kattimani 
Chaniappa Jampanna 34 
(1965) AIR 1965 SC 1269 (V 52) = 
pany 1 SCR 316, Basavaling- 
av. D. Munichinnappa 32 
(1963) AIR 1965 SC 1557 (V 52) = 
(1965) 2 SCR 877, Bhaiyalal v. 
Hari Kishan Singh 33 

The following Judgment of the 

Court was delivered by 


SHAH, J.u— At the “mid-term 
elections” held in January 1969 
Anirudh Patar (the Ist respondent in 
this appeal) was declared elected to 
the Bihar Legislative Assembly from 
the Tamar Assembly Constituency No. 
296 (Scheduled Tribes). Bhaiya Ram 
Munda an unsuccessful candidate at 
the election applied to the High Court 
of Patna for an order setting aside the 
election on the plea that the Ist res- 
pondent was not a member of a Sche- 
duled Tribe and was on that account 
not qualified under Section 5 of the 
Representation of the People Act, 1951 
to be chosen to fill a seat in the Legis- 
lative Assembly of Bihar from a re- 
served constituency for Scheduled 
Tribes. .The High Court dismissed the 
petition holding that the 1st respon- 
dent was a member of a Scheduled 
Tribe . called “Munda” specified in 
Part II of the Constitution (Schedul- 
ed Tribes) Order, 1950 issued in exer- 
cise of the powers under Article 342 
of the Constitution. Bhaiya Ram 
Munda has appealed to this Court 
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under Section 116-A of the Represen- 
tation of the People Act, 1951. 


2. Section 5 of the Represen- 
tation of the People Act, 1951 pro- 
vides: 

- “A person shall not be qualified to 
be chosen to fill a seat in the Legis- 
lative Assembly of a State unless — 

(a) in the case of a seat reserved 
for the Scheduled castes or for the 
Scheduled Tribes of that State, he is 
a member of any of those castes or of 
those tribes, as the case may be, and 
is an elector for any Assembly consti- 
tuency in that State; 

x x x x x x A 
Article 342 of the Constitution, insofar 
as it is relevant provides: 

“(i) The President may with res- 
pect to any State or Union territory 
xX Xx X x x by public notification, 
specify the tribes or tribal commu- 
nities or parts of or groups within 
tribes or tribal communities which 
shall for the purposes of this Consti- 
tution be deemed to be Scheduled 
Tribes in relation to that State or 
Union Territory, as the case may be. 

(2) Parliament may by law in- 
clude in or exclude from the list of 
Scheduled Tribes specified in a notifi- 
eation issued under Clause (1) any 
tribe or tribal community or part of 
or group within any tribe or tribal 
community, but save as aforesaid a 
notification issued under the said 
clause shall not be varied by any 
subsequent notification.” 

3. In exercise of the powers 
conferred by Article 342, the Presi- 
dent issued an Order called the Cons- 
titution (Scheduled Tribes) Order, 1950 
which by the second clause provided: 

“The tribes or tribal communities, 
or parts of, or groups within, tribes 
or tribal communities specified in 
Parts I to XII of the Schedule to this 
Order shall, in relation to the States 
to which those Parts respectively re- 
late, be deemed to be Scheduled Tribes 
so far as regards members thereof re- 
sident in the localities specified in re- 
lation to them respectively in those 
Parts of that Schedule.” 

In the Schedule the names of certain 
tribes are set out, and in Part ITI 
under the heading the State of Bihar 
are designated certain tribes. The tri- 
bes designated in Part III are deemed 
to be Scheduled Tribes throughout the 
State of Bihar. . “Mundas” does but 
Patar does not occur in Part III. The 
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Ist respondent contended that Patars 
are Mundas, and that it is only non- 
Mundas who call the various exoga- 
mous groups belonging to the tribes 
residing generally in Singbhum and the 
adjacent area and belonging to vari- 
ous kilis as Mundas, or Pator Mundas, 
Mahali Mundas, Tamarias, Bunduars 
and Marang Mundas and others. He 
contends that he does not cease to be 
a Munda merely because his family 
name is Patar. i 


4. The appellant raised two 
arguments in support of his petition — 
(1) that Patars are not Mundas, and 
not being a Munda, and (2) that even 
if Patars are Mundas, since the name 
of Patar has not been included in the 
Constitution (Scheduled Tribes) Order, 
1950, Part IIL applicable to Bihar, he 
cannot be chosen ta sit in the Assemb- 
ly from the reserved constituency by 
merely calling himself a Munda. 


5. Considereble evidence oral 
and documentary was tendered before 
the High Court. In support of bis 
ease the appellant relied upon — (1) 
a sale deed executed by the lst res- 
pondent on January 11, 1969 which 
recited that the 1st respondent did not 
claim the status of a member of a 
Scheduled Tribe; (2) entries in the 
revenue records and (3) oral evidence 
of witnesses who deposed that the lsti 
respondent was not a Munda. . 


6. In support of his case the 
ist respondent relied upon (1) a judg- 
ment of the High Court of Patna de- 
claring that Patars are Mundas; (2) 
Khatian entries in which Patars were 
entered as Mundas; (3) a certificate 
dated July 15, 1941 given by Rai Baha- 
dur Sarat Chandra Roy (many years 
before the date on which the dispute 
arose) certifying that one Kshetra 


‘Mohan Patar son of Gobardhan Patar 


of village Kamar Hapa, thana Tamar, 
District Ranchi belonged to the 
Patar (Munda) tribe; and (4) oral testi- 
mony of the witnesses who deposed 
that the Ist respondent was a Munda. 


7. The name of the first res- 
pondent was entered in the voters’ list 
as a member of a Scheduled Tribe. The 
first respondent stood as a candidate 
for election to the Bihar State Legisla- 
tive Assembly in 1962, and was elected 
from the Scheduled Tribe constituency. 
Nomination was filed by him in: that 
election as a Patar. In 1967 too the 
first respondent stood from the Tamar 
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Scheduled Tribe Constituency for elec- 
tion to the Bihar Legislative Assemb- 
Ty but he was defeated. .It also ep- 
pears from the record that Mr. Jaipal 
Singh who was also a Patar was elezt- 
ed as a member of the Parliament toa 
reserved seat from a constituency in 
the Bihar State as a member of the 
Scheduled Tribe. 


: 8. The first question to be 
determined is whether Patars are not 
Mundas: The appellant placed strcng 
reliance upon a sale deed executed by 
the first respondent on January 11, 
1969 (few days before the elections) 
conveying property and declar-ng 
therein that the first respondent -was 
not a member of any Scheduled Caste 
or backward community. Under Sec- 
tion 46 of the Chhota Nagpur Tenamcy 
Act VI of 1908 without. the sanc- 
tion of the Deputy Commissioner 
the members of the Scheduled Tri- 


bes cannot transfer their lands. It 
is common ground that to ithe 
area of the Tamar Constituency 


that Act applied. A deed evidencing 
sale of land presented for registration 
by a member of a Scheduled Tribe 
could not be registered unless the sale 
was sanctioned by the Deputy Ccm- 
missioner. According to the first res- 
pondent it was the vendee who insert- 
ed into the deed the statement in order 
to avoid refusal of registration by lhe 
authorities. Assuming that the state- 
ment was incorporated in the d2ed 
with the consent of the first respon- 
dent no estoppel arises against him. 
Whether a particular person is a mem- 
ber of a Scheduled Tribe so declared 
by the President under Art. 342 of the 
Constitution is essentially a questior of 
law. Though an admission made by 
him expressly or by implication that 
he is not a member of a Schedtled 
Tribe is evidence against him in an 
election petition, the evidence is not 
conclusive. 


9. . Khatian entries Exts. I/a and 
T/b show that sale deeds executed by 
Patars were admitted to registra-ion 
and mutation entries were posted pur- 
suant thereto. There is no evidence 
whether in respect of those sale deeds 
permission of the Deputy Commissicmer 
was taken before they were executed. 
It is not possible to infer from the re- 
venue entries that sanction of the De- 
puty Commissioner was not obtained, or 
that Patars are not Mundas. Granzing 
that the prohibition contained in S. 46 
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ofthe Chhota Nagpur Tenancy Act was 
violated by a member of a Scheduled 
Tribe, he will not on that account be 
disentitled to claim the status of a 
member of a scheduled tribe. The tran- 
sactions of sale may be void, but it 
cannot be said, relying on that ground 
alone, that the transferor was not 
member of a Scheduled Tribe or was 


‘estopped from setting up that status. 


Exts. 1 (g) and 1 (h) are sale deeds exe- 
cuted by Mundas and sanction of the 
Deputy Commissioner was obtained 
before execution of the sale deeds. Ex- 
hibits 4 and 4 (a) are certified copies 
of two raiyati Khatians in which the 
caste of the tenants who were Patars 
is mentioned as Patar, but from that 
also no inference arises that they are 
a tribe distinct from Mundas. 


`. 10. Tħe oral evidence led on 

behalf of the appellant is unconvinc- 
ing. Faud Singh Munda P. W. 1 
asserted that Patars are not a branch 
of the Munda Tribe, but they are a 
separate caste. According to him 
Patars could convey their vroperty 
without the permission of the Deputy 
Commissioner, that Pahans perform 
ceremonies in the families of Mundas, 
but Brahmins assisted by barters per- 
form religious ceremonies in the fami- 
lies of Patars; that Mundas do not 
offer. PIND in SHRADH, Patars do 
offer; that the Sun is the supreme 
deity for the Mundas but Patars wor- 
ship Rama and Krishna; and that Mun- 
das celebrate Sarbul festival, but Pat- 
ars do not. In cross-examination he 
stated that he has never atterded any 
Patar marriage ceremony or Shradh 
and that he had not seen any Patar 
offering any PIND but had only heard 
about it. The witness was unable to 
say how Patars performed the Puja. It 
appeared that he had not much in- 
formation even about Mundas customs 
and ceremonies. 


11. The statement of Gandharb 
Singh Munda P. W. 2 in exarnination- 
in-chief was similar to the testimony 
of P. W. 1. In cross-examination the 
witness stated that Mundas were not 
Gonds but they were “a separate 
caste” and that he had never attended 
a Patar marriage ceremony and 
was never invited by any Patar 
on the occasion of SHRADH. He ad- 
mitted that non-Mundas also celebrat- 
ed. Sarbul. But according to him Pat- 
ars from other villages came to wor- 
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ship goddess DIBRI of his village 
which was worshipped by Mundas. He 
did not appear to be competent to 
speak about the customs and usages 
of Patars as distinguished from those 
of Mundas. The witness did not know 
that those who are generally called 
Mundas are in reality Komput Mun- 
as. 


12. 
P. W. 4 (who is a Brahmin) stated that 
there were Mundas in Tamar village: 
that his next door neighbour was a 
Munda; and the Brahmins performed 
the marriage and SHRADH in the 
families of Mundas. He stated that 
all the deities who are worshipped by 
Hindus are worshipped “in the family 
of the first respondent” and that mar- 
riage and SHRADH ceremonies are 
performed in the femily of the first 
respondent in the same way as they 
are performed in Hindu families. The 
witness admitted that he had not per- 
sonally seen the performance of Puja 
of Rama and Krishna in the house of 
the first respondent. The High Court 
observed that the answers given by 
the witness in his cross-examination 
indicated that he had no familiarity 
with the customs of Mundas. 


13. _ Abhimanyu Singh Munda 
P. W. 5 stated that the first respondent 
was a Patar by caste and the customs 
of marriage and SHRADH amongst 
the Mundas and Patars were different. 
In cross-examination he said that in 
the area within the Tamar Police Sta- 
tion Mundas speak Mundari, whereas 
Patars speak Panch: Pargania. This 
was, however, plainly contrary to what 
the other witnesses had stated. He 
said that there was only one family of 
Patars inhis village and that he was 
invited by that family on the occasions 
of marriage and Shradh but he did not 
know the Gotra of that family. He 
further stated that all the scheduled 
tribes of Chhota Nagpur drink Hanria 
but the witness denied that the Patars 
drink Hanria. In the view of the High 
Court, reliance could not be placed 


upon the testimony of this witness. We. 


see no reason to disagree with it. 


14. P. W. 6 is the appellant 
himself. He repeated what was stated 
by P. W. 1, P. W. 2 and P. W. 5. He 
asserted that Patars do not belong to 
a Scheduled Tribe. He admitted how- 
ever that he had never attended any 
ceremony of marriage or SHRADH or 
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‘deities worshipped by Mundas. 
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any other function in a Patar family 
and that he could not competently 
speak about. the ceremonial customs 
of Patars. He also denied that the son 
of P. W. 1 was an employee of the 
Seva Mandal, a fact which was ad- 
mitted by P. W. 1. 


15. The first respondent has 
relied in support of his case upon Exts. 
A, B, B/1 & C. Exhibit A is the certi- 
ficate issued by Rai Bahadur Sarat 
Chandra Roy certifying one Kshe-ra 
Mohan Patar as belonging to the Patar 
(Munda) tribe. Exhibits B and B/1 are 
entries in the Khatian and Ext. C is 
the judgment delivered by Ahmad, J., 
of the Patna High Court in a case 
relating to the acceptance of Patars as 
Mundas. - ; 

16. Kshetra Mohan Patar P. W. 
1 stated that there were several sects 
amongst the Mundas and: Patar was 
one of such sects.. The witness further 
stated that Pahans officiate as priests 
at the time of marriages in the fami- 
lies of all the sub-castes of Mundas 
and Brahmins do not officiate as. pri- | 
ests on such’ ‘occasions; that Paters 
also bury: the bones of such dead 
bodies which are burnt at a place call- 
ed SASAN or HARGADDI and tkat 
they also worship the Sun and ag 

e 
also spoke about the inter-marriages 
between Patars, Bhumijs and Mahalis 
which were sub-castes of Mundas. 

17. Daroo Pahan R. W. 2 is not 
a Patar but a Munda. He stated that 
Khangars and Patars are sub-castes of 
Mundas, that some boys of Mundas of 
his village had married Patar girls, 
that those boys with their Patar wives 
were living in his village. He also 
said that Puja was performed by his 
brother, when Barats -of Mundas 
returned to the village with Patar 
wives. He gave details about the names 
of some ofthe Patar girls married to 
Munda boys in his village. 


18. Jamir Munda R. W. 3 said 
that he had married a Patar girl, and 
that there were two main branches of 
Mundas — one corsisting of Patars, 
Khangars.and Mahalis and the other 
consisting of Babuans, Mundas and 
Kol Mundas, and except Babuans other 
intermarried among themselves. He 
stated in cross-examination that Patar 
is merely a title and not a sub-caste. 

19. Khudi Ram Munda R. W. 
4 stated that there were two main 
branches of Mundas—one consisting of 
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Mundas, Patars, Khangars and Maha- 
lis, and the other consisting of Mankis, 
Thakurs, Babuans and Mundaris; that 
Pahans officiated as - priests on the 
occasion of marriages in the family of 
Patars and Patars also performed 
Sarna Puja and celebrated Sarbul fes- 
tival; that his nephew had marriec the 
daughter of a Patar and that his pre- 
sent wife was also a Patar. In cross- 
examination he admitted that those 
Patars who were rich, called Erah- 
mins to perform Puja on ceremonial 
occasions. : 

20. Ram Jatan Patar R. W. 5 
stated that in the Khatian the casze of 
his father was entered as Patar Munda. 
He further stated that the daughter of 
his nephew Satya Narain was married 
with the nephew of Khudi Ram Munda. 


. 21. Raghunath Munda R. W. 6 
stated that there wera two branches 
of Mundas — Mundas and Patar Mun- 
das. He further stated that the cus- 
toms followed by Patars on the oc- 
casion of marriages in their families 
were thesameas followed by Mundas; 
that Patars as wellas Mundas buried 
the bones of the dead at SASAND-RIL, 
that Pahans generally officiatec as 
priests at the ceremony of marriage 
among Mundas and Patars but hose 
who were rich also called Brahmins to 
officiate as priests on those occasions 
that the main festivals of Mundas as 
well as Patars were Sarbul and Buru 
Puja; and that Mundas and Fatars 
both spoke Mundari. 

22. Bahadur Patar R. W. 7 
gave similar testimony. 


23. Harihar Singh Munda R. 
W. 9 supported the testimony of wit- 
nesses R. Ws. 3 and 4 He spoke about 
the various sects of the Mundas and 
also about the prevalence of some cus- 
_ toms relating to marriages and ther 
ceremonies of Patars and Mundas. 


24. Kumar Amarendra Nath 
Sah Deo R. W. 10 stated that in the 
marriages in the families of Mundas 
and Patars generally Pahans officiated 
-as priests; that those who were rich 
also invited Brahmins on the occasion 
and there were ‘inter-marriages be- 
tween Patars and other branches of 
the Mundas. He also spoke abovt the 
custom of burying the bones of the 
deceased members in the families of 
Patars. 


25. The first respondent R. W. 
41 stated that his name was entered in 
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the voters’ list prepared in 1960, that 
he was elected to the Bihar State 
Legislative Assembly in the elections 
held in 1962 and that he lost in the 
elections of 1967. He also. corroborated 
the statements of his witnesses relat- 
ing to the customs of Mundas and has 
asserted that Patars are Mundas. 


å 26. Dr. Sachidananda R. W. 8 
is a renowned anthropologist. He has 
made. a study of the tribal culture in 
Bihar and has written several books 
on anthropology. In his book “Profiles 
of Tribal Culture in Bihar” and in his 
articles on Mundas in Bihar he has 
stated that Patars are Mundas. He con- 
firmed that opinion on the basis of 
anthropological studies. 


27. Dr. Sarat Chandra Roy in 
his publication “Mundas and this 
Country” at p. 400 has observed: 

“The -Munda tribe is divided into a 

large number of exogamous groups call- 
ed Kilis. According to Munda tradition 
all.the members of the same kili are 
descended from one common ancestor. 
But such a tradition may not be quite 
correct with regard to the original 
kilis. Though exogamous as regards 
the kilis, the Mundas are endogamous 
so far as other tribes are concerned. 
Thus, there can now be no valid. mar- 
riage, according to Munda custom, be- 
tween a Munda and the member of 
any other ‘Kolarian’ tribe, such as the 
Santals, x x x x” 
Dr. Sarat Chandra Roy has then refer- 
red to the various sub-tribes known 
as Bhumij-Mundas, Khangars and 
observed: 

“In Paraganas Bundu and Tamar, 
these Khangar Mundas are known as 
Pator Mundas, in parts of Khunti 
Thans as Mahli Mundas, in Singbhum 
as Tamarias, in Gangpur as Bunduars 
and in Pargana Balkaddi by the signi- 
ficant name of Marang Mundas.” 

In his “Profiles of Tribal Culture in 
Bihar” Dr. Sachchidananda has said 
at p. 40: 

“The entire Munda tribe consists 
of an elder and younger branch, the 
Mahali Mundako and the Kompat 
Mundako respectively. The former 
are found mainly in Tamar Pargana of 
the Ranchi District and are also known 
as Patar. Ordinary Munda or those 
belonging to the younger branch form 
the bulk of the Munda population. 
Both these branches are endogamous. 
The former are considered socially 
inferior to the latter.” 
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The author then stated at p. 41: 

“In Tamar area the social strati- 
fication among the Munda has reach- 
ed a developed form. Six distinct 
classes or castes may be distinguished. 
These may be grouped into two viz. (a) 
the Zamindars or landlords and (b) 
the tenants. In group A we have at 
the top, landlords called Thakur who 
hold above fifteen villages each. Next 
come Manki who are lesser landlords 
holding upto ten or eleven villages 
each x x x x In group B are the 
Mundari who are Munda tenants. 
Intermarriage between Mundari and 
the abovementioned four classes is 
well nigh impossible due to great dis- 
parity in economic and social status. 
At the bottom of the Munda society in 
Tamar are the Patar who belong to 
the Mahali-Mundako branch of the 
tribe.. Though they hold small bits of 
land there is no social intercourse be- 
tween them and the upper five groups. 
Not only is intermarriage unthinkable 
but even water cannot be taken from 

_ the hands of a Patar.” 


Patars are it appears regarded as the 
lowest in the social order amongst the 
Mundas but they are still Mundas. 


28. In Encyclopaedia Munda- 
rica by Rev. John Hoffmann in col- 
laboration with Rev. Arthur Van Em- 
elen, Vol. IX, at p. 2881 it is stated 
that “Munda is a name which has been 
given to the Mundas by the Hindus” 
and is exclusively used by all but the 
Mundas themselves.. Under the head- 
ing Munda are given the names of dif- 
ferent sub-tribes of the Mundas one 
of which is Mahali. At p. 2756 in the 
same book after the head “Mahali” it 
is said that Mahali is a Munda of the 
elder branch. The author then pro- 


ceeded to say that the Mahalis are also. 


called Tamdias especially by Hindus 
and in Chota-Nagpur they are called 
Khangars. In Tamar they are called 
Pators. The Mundari they speak is 
characterized by a great number of 
vocal checks. They have practically 
all the clans (kilis) found amongst the 
Mundas. 


29. The evidence given on be- 
half of the first respondent is amply 
supported by studies made by distin- 
guished anthropologists. The first res- 
pondent was without any objection 
recorded in the voters’ list as a mem- 
ber of the Scheduled Tribe. He was 
elected in 1962 elections from a sche- 
duled tribe constituency. He again 
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contested the elections from that con- 
stituency in 1967 but he was defeated. 
It is only in 1969 when at the fresh 
elections that he contested the seat 
and was declared elected when an 
objection was raised that he did not 
belong to ‘a scheduled tribe. On a con- 
sideration of all the evidence we ar2 
of the view that Patars are a sub-trib2 
of Mundas and that they are not dif- 
ferent from Mundas: 


30. The alternative argument 
advanced by counsel for the appellant 
has also no substance. It is true that 
in Part III of the Sckedule to the Con- 
stitution (Scheduled Tribes) Order, 
1950 issued under Art. 342 of the Con 
stitution the name “Munda” is men- 
tioned and similarly the names of 
other sub-tribes amongst Mundas are 
mentioned. Counsel for the appellant 
contended that if according to Dr. 
Sachchidanand, Mahalis, Ho, Bhumijs. 
Asur, Baiga, and Khangars are Mun- 
das, specific mention of some of those 
tribes in the Scheduled Tribes. Order 
clearly indicated that Patars who are 
not mentioned therein are not a Sche- 
duled Tribe within the meaning of the 
Order. There is however no warrant 
for that view. If Patars are Mundas, 
because some sub-tribes of Mundas are 
enumerated in the Order and others 
are not, no inference will arise that 
those not enumerated are not Mundas. 
We are unable to hold that because 
Patars are not specitically mentioned 
in the List they cannot be. included in 
the general heading Munda. 


31. Decisions in support of the 
contention that the Courts cannot al- 
low evidence to be taken for proving 
that certain classes of people though 
not expressly designated in the Presi- 
dential Order were intended to be 
covered by the Order may be briefly 
referred to. It may suffice to state 
however that it is not the case of the 
first respondent that Patars are a dis- 
tinct community, but that they should 
be regarded as Mundas because of the 
similarity of customs, religious beliefs, 
forms of worship and other social obli- 
gations. 


32. In B: Basavalingappa v. D. 
Munichinnappa, (1965) 1 SCR 316 = 
(AIR 1965 SC 1269) the relevant facts 
were that M who was elected from a 
Scheduled Castes constituency claimed 
to belong to the Bhovi caste which 
was one of the Scheduled Castes men- 
tioned in the Constitution (Scheduled 


1971 


Castes) Order, 1950 issued by the Pre- 
sident under Art. 341 of the Constitu- 
tion. In an election petition it was 
claimed that M belonged to the Vod- 
dar caste which was not mentioned in 
the Order and that on that account M 
was not entitled to stand for election 
from Scheduled Caste constituency. 
Evidence was led before the Election 
Tribunal that Bhovi was a sub-casze of 
the Voddar caste andasM did noi be- 
Tong to the Bhovi sub-easte he could not 
stand for election from the constitu- 
ency. The High Court in appeal held 
that although Voddar caste was not 
included in the Order, yet considering 
the facts and circumstances in exis- 
tence at the time when. the Order was 
passed in 1950, the Bhovi caste men- 
tioned in the order was the same as 
the Voddar caste. In appeal to this 
Court it was contended that the High 
Court was wrong in considering the 
evidence and then coming to the con- 
clusion that the caste Bhovi mentioned 
in the Order was meant for the zaste 
Voddar and that the Tribunal skould 
have declined to allow evidence fo be 
produced which would have the effect 
of modifying the Order issued by the 
President. This Court held that the 
evidence clearly showed that in 1950 
when the Order was passed there was 
no caste in the then Mysore State 
which was known as Bhovi and the 
Order could not have intended to 
recognise a caste which did not exist. 
It was therefore necessary to finc out 
which caste was meant by the use of 
the name Bhovi and for that purpose 
evidence was rightly recorded by the 
Tribunal and acted upon by the High 
Court. This Court accordingly con- 
firmed the view of the High Court. 
The decision in this case lends no sup- 
port to the contention that evicence 
is inadmissible for the purpose of 
showing what an entry in the Fresi- 
dential Order was intended to mean. 


33. The next case in the order 
of sequence is Bhaiyalal v. Harik-shan 
Singh, (1965) 2 SCR &77 = (AIR 1965 
SC 1557). In that case an election to 
a State Legislature was challenged on 
the ground that the successful candi- 
date belonged to the Dohar caste 
which was not recognized as a Sche- 
duled Caste for the district in eques- 
tion, and on that ground the success- 
ful candidate was not competent to 
stand for election. The Election Tri- 
bunal declared the election invalid and 
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the finding was confirmed on appeal 
by the High Court. It was held by 
this Court that the plea that the ap- 
pellant is not a Chamar, and as such, 
he could not claim the status ofa 
Chamar claiming that he belonged to 
Dohar Caste which is a sub-caste of 
the Chamar Caste, and that an en- 
quiry of the kind would not be per- 
missible having regard to the provi- 
sions contained in Art. 341 of the Con- . 
stitution. It was urged in that case 
that Chamars were recognised as a 
Scheduled Caste but not the Dohar. 
The successful candidate was, it was 
found, a Dohar and was not a Chamar. 


The Court declined to allow a plea to 
be raised that Dohars were in some 
areas recognised as a sub-caste of 
Chamars. The contention was plainly 
futile, once it was held that the candi- 
date was not a Chamar in the consti- 
tuency to which the Order related and 
Dohars were not a Scheduled Caste. 
The Court observed that in specifying 
castes, races or tribes under Art. 341 of 
the Constitution, the President had 
been expressly authorised to limit the 
notification to parts of or groups 
within the caste, race or tribe, and the 
President may well come to the con- 
clusion that not the whole caste, race, 
or tribe, but parts of or groups within 
them should be specified. Similarly 
the President can specify castes, races 
or tribes or parts thereof in relation 
not only to the entire State, but in 
relation to the parts of the State where 
he is satisfied that the examination of 
the social and educational backward- 
ness of the race, caste or tribe justi- 
fies such specification. On that view 
the Court upheld the decision of the 
High Court that the successful candi- 
date who was a Dohar was not, in the 
Constituency from which the case arose 
a Chamar within the meaning of the 
ee (Scheduled Castes) Order, 


34. In Laxman Siddappa Naik 
v. Kattimani Chandappa Jampanna, 
(1968) 2 SCR 805 = (AIR 1968 SC 929) 
an unsuccessful candidate for election 
to the Mysore Legislative Assembly 
for a seat reserved for a member of 
the Scheduled Tribes filed an elec- 
tion petition alleging that the other 
three candidates were Bedars a tribe 
not specified in Part VIII, Para 2 of. 
the Constitution (Scheduled Tribes) 
Order, 1950. The successful candi- 
date asserted that he was a Nayaka 
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and the Nayakas were also called 
Badars. The High Court held that 
there was no Nayaka in the area and 
successful candidate was a Badar. 
This Court allowed the appeal and 
held that Nayakas were to be found 
not only in the Districts of Mysore 
but also in Maharashtra and Rajas- 
than. “This tribal community was 
therefore wide-spread” and it was not 
. possible to say that there was no 
Nayaka in the District to which the 
appellant belonged. A bare assertion 
by the election -petitioner that the ap- 
pellant was a Bedar did not suffice 
to displace the acceptance of.the nomi- 
nation paper or the claim of the ap- 
pellant that he was a Nayaka. 


35. In the present case it is 
not the contention of the first respon- 
dent that he was a Patar-member of 
a tribe which is not Munda, but he 
was recognized as a Munda. His case 
is that in his tribe he. was a Munda 
Patars. 5 


36. Attention may also be 
directed to a recent judgment of this 
Court in Dina v. Narayan Singh, C. A 
No. 1622 of 1967, D/- 21-5-1968 (SC). 
In that case Dina Narnavare was dé- 
clared elected to the _ Maharashtra 
Legislative Assembly from the Armori 
- Scheduled ‘Tribes constituency. His 
election was set aside on the applica- 
tion filed by the first respondent on 
the ground that Dina was not eligible 
to stand as a candidate from a reserv- 
ed constituency. Dina had declared 
in his nomination paper that he was 
a member of the Gond (Mana) caste 
and that the same was a Scheduled 
Tribe in Taluka Gadchiroli of District 
Chanda in the Maharashtra State and 
being a Gond though styled as Mana 
he was entitled to the privileges 
given by the Constitution (Scheduled 
Castes) Order, 1950. This Court on a 
consideration of the evidence came to 
the conclusion that there was no sub- 
tribe of Maratha Manas among the 
Gonds. It was found that the cus- 
toms, manners, forms of worship and 
dress of the members of the 
Maratha Mana community were all 
different from the customs, manners, 
form of worship and dress of 
the Gonds. In that view the 
Court. held that Mana community 
amongst the Marathas could not be 
regarded as Gond and the appellant 
was not entitled to stand for election 
as Gond. The decision clearly de- 
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cides that the name by which a 
tribe or sub-tribe is known is not de- 
cisive. Even if the tribe of a person 
is different from the name included in 
the Order issued by the President, it 
may be shown that the name in- 
cluded in the Order is a general name 
applicable to sub-trihes. 
, 37. . The appeal fails and is 
dismissed with costs. _ 
Appeal dismissed, 
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(V 58 C 549) 
(From: Rajasthan)* 

J. M. SHELAT, C. A. VAIDIALIN- 
GAM AND P. JAGANMOHAN 
REDDY, JJ. 

Ugam Singh and another, Appel- 
Iants v. Kesrimal and others, Respon- 
dents. 

_ Civil Appeal No. 158 of 1967, DJ- 
26-11-1970, i 

(A) Civil P. C. (1908), Section 9 
— Right to worship — Dispute as to, 
cognizable by Civil Court. 

_ . A right to worship is a civil right 
interference with which raises a dis- 
pute of civil nature though disputes 
which are in respect of rituals or 


t 


. ceremonies alone cannot be adjudicat- 


ed by civil Courts if they are not essen- 
tially connected with civil rights of an 
individual or a section on behalf of 
whom suit is filed. AIR 1933 PC 193 
and AIR 1952 SC 245, Rel. on. 
; (Para 16) 
Where the Digambari sect of Jain 
religion has a right to worship at the 
temple, an attempt by Swetambari 
sect of the religion to put chakshus 
(eyes) in the idol or to place 
Dwajadand or kalash over the temple ` 
in accordance with their tenets. and 
to claim that the idol is Swetambari 
idol is to preclude the Digambaries 
from exercising their right to worship 


‘at the temple as the Digambaries do 
not worship the idol which is not 
. “Nirakar” (naked) or which has chak- 


shus. The civil suit by Digambaries 
praying that the Swetambaris be ‘res- 
trained from interfering with their 
rights of worship is maintainable. 

i (Para 15) 


*(Second App. No. 222 of 1964, D/- 
5-8-1966 — Raj). 
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(B) Hindu Law — Religious 2n- 
dowment — Idol — Right to worship 
— Jains — Digambari and Swetam- 
-bari Sects — Distinction between wor- 
ship of the two Sects. . 

While the Digambaries will not 
worship an idol which has chakshus 
(artificial eyes) or which has cloties 
` or muket, the Swetambaries would 
worship a Digambari idol without 
these and hence the right to worsaip 
a Digambari idol by bcth the sects is 
possible. 

Where it is not pcssible to ccme 
to a conclusion as to which sect the 


idol belongs, the Digambaries zan 
object to the Swetambaries worskip- 


ping the idol according to their 
tenets as there would be denomina- 
tional change in the idol if the 
Swetambaries are held to have the 
right to worship it according to 
their tenets by placing chakshus „in 
the idol or by erecting their dwaja- 
dand or kalash over the temple. 


(Para 18) 
(C) Civil P. C. (1908), Order 18, 
Rule 18 — Inspection by Court — 


Inspection made only for purpose of 
understanding evidence — Judgm=2nt, 
not being based solely on result of 
personal inspection, is not vitiated. 
(Para 17) 
Cases Referred: Chronological Paras 
(1952) AIR 1952 SC 245 (V 39)= 
(1952) 3 SCR 849, Nar Hari 
Sastri v. Shri Badrinath Temple 
Committee 
(1933) AIR 1933 PC 193 (V 20)= 
60 Ind App. 313, Seth Hukam 
Chand v. Maharaj Bahadur 
Singh - : 15 
Mr. S. T. Desai, Sr. Advorate 
(Mr. P. C. Bhartari, Advocate, Mr J. 
B. Dadachanji, Advocate, of M/s. J. 
B. Dadachanji and Co. and Mr. Pukh- 
raj Singh, Advocate with him). for 
Appellants; Mr. S. V. Gupte, Sr. Ad- 
vocate, (M/s. K. K. Jain and H K. 
Puri, Advocates, with him), for Res- 
pondents Nos. 1 to 9 
The following Judgment of the 
Court was delivered by 
P. JAGANMOHAN REDDY, I.:— 
This Appeal by Special Leave of this 
Court is against the judgment of a 
Single Judge of the Rajasthan High 
Court affirming the judgment and 
decree of the District Court with zer- 
tain variations, 
2. Respondents 1 to 9 filed a 
suit against the Appellants and Res- 
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pondents 10 and 11 and two others for 
a declaration that they have been 
carrying on and are entitled io carry 
on Darshan, Prakshal and Poojan ete., 
of the idol of Adeshwarji, the first 
Tirthankar in the Temple named 
after him at Paroli without interfer- 
ence according to the tenets observed 
by the Digambari Sect of the Jain re- 
ligion. The said Temple of Shri Adesh- 
warji is said to have been in existence 
for 200 years while the Respondents 
aver that the inscriptions on it bear 
Vikram Samvat 1510 (1454 AD). 


3. The Plaintiffs further alleg- 
ed that the. Temple was constructed 
and the idol. was consecrated accord- 
ing to and by the followers of the 
tenets of the Digamber Sect; that the 
Plaintiffs and the other followers of 
the Digamber Sect have been perform- 
ing Darshan, Prakshal and Poojan 


‘of the said idol ‘according to their 


tenets ever since the Temple was 
founded; that on the 23rd of December 
1949 the Defendants attempted to 
convert the said idol into the idol of 
Swetambari Sect by putting Chakshus 
(artificial eyes) thereon, but were pre- 
vented from doing so by a strong op- 
position of the followers of the 


Digamber Sect; that thereafter some 


temporary arrangements were made 
between the followers of the two Sects 
who agreed to maintain the status 
quo until a decision of the Civil Court 
on the rival claims of the parties was 
given; that in disregard of the tem- 
porary settlement and without getting 
the rights in the Temple adjudicated 
upon by the Civil Court, the Defen- 
dants made arrangements to put 


‘Dhwajadand and ‘Kalash on the said 


Temple according to their tenets, and 
that they also further learnt that the 
Defendants were intending to enclose 
the said idol by putting up doors and 
locks with the object of interfering 
with and obstructing the free exercise 
by the Digamberies of their unfetter- 
ed rights to perform Poojan, Prakshal 
and worship of the said idol accord- 
ing to their tenets. On these allega- 
tions it was prayed that the Defen- 
dants be restrained by a permanent 
injunction from (i) erecting the 
Dhwajadand and putting up Kalash; 
(ii) enclosing the idols by putting up 
doors and locks; or in any manner ab 
tering the nature and shape and ap- 
pearance of the idols installed in the 
said Temple; or directly or indirectly 
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doing any act or thing which may 
have the effect of wounding the re- 
ligious susceptibilities and sentiments 
of the followers of the Digambri Jain 
Sect and (iii) from interfering with 
the free and unfettered rights of the 
Plaintiffs of performing Darshan, 
Prakshal and Poojan and other rites 
according to the tenets of Digamber 
Jain Sect. 


4. The Defendants did not 
deny that they intended to put the 
‘Netras’ but said that they did so be- 
cause the Netras which the idol had 
even before the said date having been 
damaged and fallen out, new Netras 
were put up. They further claimed 
that since its existence the temple of 
Adeshwarji has been in the possession 
of the Defendants who have been in 
exclusive management of the Temple 
and its property; that the plaintiffs 
never used to do Poojan or Prakshal 
in the Temple nor had they any right 
thereto, and that when in 1949 there 
was a dispute between the parties a 
temporary arrangement was made 
but the Defendants did not admit any 
right of Plaintiffs to Poojan. It was 
further averred that the said idol and 
the Temple is in all respects Jain 
Swetambari Sect, that it has been so 


used and described in all the histori- ' 


cal records from time to time and that 
the Civil Court had no jurisdiction to 
decide the religious | rights of the 
parties nor is it a dispute of the civil 
nature. 


5. On these pleadings issues 
were framed on 3-12-55 but subse- 
quently after the evidence in the 


case was recorded and having regard 


thereto fresh issues were’ framed in 
substitution of the former ones on 
4-6-57 but thereafter no evidence was 
led by either party. The controversy 
between the parties as is evident from 
these issues was, as to which Sect of 
Jains the main idol of Adeshwarji be- 
Tongs, which Sect has constructed the 
Upper portion of the idols referred to 
and the nearby portion of the temple; 
under what tenets have the followers 
of the Sects. Digamber and Swetam- 
ber, performed Darshan, Prakshal and 
Poojan of the idol of the temple re- 
ferred to and can only Sect change 


these previous tenets; whether the 
Netras (artificial eyes) of the idol, 
Bhujband and Dhwajadand over the 


temple existed before and if not, can 
they be placed and inserted now; and 


A.LE ` 


whether the Temple is in possession 
and under the management of the 
Defendants alone from the time if 
came into existence. 


6. The Civil Judge of Bhil- 
wara decreed the suit of the Plaintiffs, 
against which the Defendants appeal- 
ed. The District Judge, however, al- 
lowed the appeal and dismissed. the 
suit on the ground that in his 
opinion no question of any right to 
property or office was involved in the 
suit and consequently the plaintiffs’ 
suit was dismissed with costs. 


OL On an appeal from this 
judgment the High Court allowed the 
Appeal holding that inasmuch as the 
allegations in the plaint relate to an as- 
sertion of a right of worship and an 
interference with that right, a dispute 
of civil nature arises which is clearly 
cognizable by a Civil Court. In this 
view the case was remanded to the 
District Judge for determining the 
appeal on merits. Leave to Appeal 
was also refused. 


8. After remand the District 
Judge confirmed the judgment and 
decree of the Trial Court with certain 
variations. Against this judgment the 
Appellants filed an appeal to the High 
Court and the Respondents filed cross 
objections. The High Court affirmed 
the judgment of the -District Judge 
except for that part of the decree 
directing the Appellants to keep open 
the doors of the Temple between 8.30 
and 9.30 each morning to enable the 
Respondents to worship without in- 
terference, which, however, was modi- 
fied to enable Respondents to Worship 
at the Temple between 6 a. m. to 9 a. m. 
every morning, during which time ` 
the Temple was not to be locked. It 
further directed that if the Swetam- 
beries wanted also to worship during 
this period without disturbing the 
Pee they had the liberty to 

O SO. 


9. The Jearned advocate for 
the Appellant Shri S. T. Desai urged 
several contentions before us namely; 
(i) the High Court was in error in not 
deciding the ownership of the Temple 
or of the idol; (ii) that it should have 
held that presumption of ownership 
would arise having regard to the con- 
current findings that the Swetam=- 
beries were in management and pos= 
session of the Temple; (iii) that the 
reliefs claimed make it clear that the 
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dispute is not of a civil nature for in 
any view of the matter the Courts 
were in error that placing of the 
Dhwajadand and Kalash on the Temple 
changes the nature of the temple; 
(iv) that the High Court should mot 
_ have accepted the cross appeal fixing 
3 hours time for the worship of fhe 
Digamberies Sect; (v) that the judg- 
ment of the Trial Court is whdlly 
vitiated because the Trial Judge not 
having accepted the evidence based 
his findings on his own inspection. 


10. Before we deal with th2se 
contentions, it is necessary to dezail 
the finding of the Courts below: 

The ‘Trial Court while decreeing 
the Plaintiffs suit held that thougk it 
was not proved as to who built the 
Temple of Adeshwariji initially, both 
Digamberies and Swetamberies wor- 
shipped in the said Temple; that the 
management and the possession of the 
Temple was with the Defendents 
Swetamberies for a long time, that 
the Swetamberies were not entifled 
to put artificial eyes or to put Dhweja- 
dand or Kalash on the Temple; and 
that the Defendants were trying to 
interfere with the rights of the Plain- 
tiffs and were making alterations to 
transform the character of the Temple. 
In this view the ‘Trial Judge gave a 
declaration in favour of the plainciffs 
against Defendants in their perscnal 
capacity as well as representatives. of 
the Jain Swetamberies Sect that the 
Plaintiffs or the followers of the 
Digambari Sect have been performing 
Prakshal, Poojan and Darshan and 
are also entitled to do so in future. 
He also issued a permanent injanc- 
tion against the. Defendants in tneir 
personal capacity as well as represen- 
tatives of the Jain Swetamberi Sect, 
restraining them from changing the 
shape and appearance of the idol by 
putting Netra (artificial eyes), Armléts, 
and Mukat, from erecting Dhwaja- 
dand and putting Kalash on the 
Temple and putting locks on the saut- 
ters of the Temple. The Appellants 
were further directed not to restrain 
the followers of the Jain Digamber 
Sect: from performing Darshan, 
Poojan and Prakshal according to 
their tenets. After the remand, Ap- 
pellants urged before the District 
Judge the following contentions: 

(1) That the Temple belongs to 
Swetamber Sect and the Plaintiffs 
are entitled to have Darshan only of 
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the idol, otherwise they have got no 
right to worship it according to their 
tenets; 


(2) That the idol being Swetam- 
bari, the Defendants are entitled to put 
artificial eyes in the idol, Dhwaja 
dand and Kalash on the Temple; 

(3) That the Defendants have 
been managing the temple for the last 
so many years, their management can- 
not be interfered with and if for the 
betterment of the idol, it is kept 
under lock, it cannot be said to wound 
the sentiments and religious feelings 
of the Plaintiffs. 


. L The District Judge held on 
the first contention that though the 
Temple is admittedly an old one there 
is not an iota of evidence as to 
who constructed the Temple original- 
ly; that the Appellants have been in 
management and possession of the 
Temple, which fact was not really 
challenged by the Respondents, though 
this by itself does not imply that the 
Temple is a Swetambari Temple. It 
was also contended that the Respon- 
dents had no right to worship the 
idol but can only have Darshan. This 
contention was also rejected on a re- 
view of the evidence led by both 
parties, and also by relying on Exh. 1 
which embodied a compromise be- 
tween the two Sects under which the 
right of the Respondents to worship 
the idol was specifically admiited. 


12. On the second point urged 
before him the District Judge held 
that the Appellant’s case that there 
were eyes already in the idol, but as 
they got damaged they wanted to re- 
place them is not substantiated by the 
evidence led on behalf of the Appel- 
lants themselves. It also held that 
an attempt was made by the Swetam- 
baries in 1949 to instal the eyes in 
the idol and that as most of the Ap- 
pellant’s witnesses admitted that 
though Dhwajadand was oifered on 
certain occasions which were retained 
by the Oswals (Swetamberies) there 
was no Dhwajadand and Kalash on the 
Temple itself. 


13. On the third point it was 
held that the Appellants, who were in 
management and possession of the 
Temple for the last so many years, 
have a right to lock the main Temple, 
to prevent it from being defiled, which 
does not in any way interfere with 
the right of worship of the Respon- 
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dents or any other person on their be- 
half. This being so the Trial Court’s 
decree excepting for restraining the 
Appellants to lock the Temple was af- 
firmed subject to the further direc- 
_ tion as already noticed for keeping the 
Temple open for worship of, the Res- 
yondents and the Digamberies Sect be- 
tween 8.30 and 9.30 a.m. 


14, When the appeal and: cross 
objections were pending before the 
High Court the Appellants filed an 
application under Order 41, Rule 27 of 
the Civil Procedure Code for recording 
the evidence of Shri Saya’ Prakash 
Srivastava, Director of Archeology and 
Museum, Rajasthan to establish the 
denominational identity of the idol in 
the Temple. It was stated in that ap- 
plication that since the District Judge 
had remarked that the parties had not 
produced sufficient evidence and it 
was not possible to come to any con- 
clusions regarding the nature of the 
idol as to whether it is Swetambari or 
Digamberi, the petitioner had moved 
the Director of Archeology who after 
athorough examination came to the 
conclusion that the idol was Swetam- 
beri. In view of the Report it was 
prayed that the said Director be call- 
ed in evidence and be examined. In 
the alternative it was prayed that the 
‘ease be remanded to the Trial Court 
for allowing the parties to lead addi- 
tional evidence so that effective adju- 
dication can be made. The High Court 
however, did not feel the need for any 
additional evidence as the case could 
be disposed of on the material on 
record. In this view it dismissed the 
application. Even before us the learn- 
ed Advocate for the Appellant tried to 
persuade us to look into that 
Report and urged that the evidence of 
the Director was necessary and ought 
to have been allowed to be adduced. In 
view of the concurrent findings of all 
the Courts on certain material aspects 
cf the case to which we shall present- 
ly refer, it is possible to determine. the 
controversy between the parties, as 
such we agree with the High Court. 
that no additional evidence is required 
at this stage, though the parties could 
have led better evidence in the initial 
stage itself. 


15. It was further contended 
on behalf of the Appellants that the 
Respondents’ suit was not maintainable 
because it did not involve a dispute of 
a civil nature. Respondents’ learned 
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Advocate though he first indicated 
that he would raise a preliminary 
objection to this contention being, 
urged because when the High Court’ 
set aside the Judgment of the District 
Judge and remanded the case to be 
decided on merits holding that the 
suit was maintainable as it raised a ` 
dispute of a civil nature, the Appellants 
ought to have appealed to the Supreme 
Court. (sic) The learned Advocate for 
the Appellants however contends that 
the remand order of the High Court 
did not finally dispose of the right of 
the parties as such it is open to him to 
urge in this appeal that the suit was 
not maintainable on the ground that 
it does not raise any dispute of a civil 
nature. Though the preliminary objec- 
tion was not subsequently pressed 
even on the merits, the learned Advo- 
cate for the Appellant is unable to 
satisfy us that the suit is not of a civil 
nature. From the pleadings and the 
controversy between the parties it is 
clear that the issue is not one which is 
confined merely to rites and rituals 
but one which affects the rights of 
worship namely whether the Swetam- 
baries by placing Chakshus, Dhwaja- 
dand and Kalash according to their 
tenets or by locking the temple could 
preclude the Digamberies from wor- 
shipping in accordance with their 
tenets. It is admitted that the Digam- 
beries will not worship the idol which 
is not ‘Nirakar’ or which has Chakshus. 
If the Digamberies have a right to 
worship at the temple the attempt of 
the Swetamberies to put Chakshus or 
to place Dhwajadand or Kalash in ac- 
cordance with their tenets and to 
claim that the idol is a Swetamberi 
idol was to preclude the Digamberis 
from exercising their right to worship 
at the temple. These findings clearly 
establish that the Appellants interfer- 
ed with the rights of Digamberies to 
worship with respect to which a civil 
suit is maintainable under section 9 of 
the Civil Procedure Code. This posi- 
tion is well established. If authority 
was needed we may refer only to two 


cases. The Privy Council in Sir Seth 
Hukam Chand v. Maharaj Bahadur 
Singh, 60 Ind App 313 = (AIR 1933 


PC 193) had to deal with the practices 
observed by Digamberis and Swetam- 


beries on the Parasnath Hill which is 
considered to be sacred by both the 
Sects but in respect of which the Dig- 
amberies objected to the continuous 
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employment of human beings on the 
Hill and against building thereon of 
Dwellings necessarily involving ac- 
cording to their tenets of a sacrilegi- 
ous pollution and desecration of the 
sacred hill, while the Swetamb=2ries 
had no such belief. Sir John Wallace 
delivering the opinion of the Board 
observed: 


“These are matters for the Jain 
themselves and the Civil Courts are 
only concerned with them in so far as 
they are relevant to auestions of civil 
right such as an alleged interference 
with the plaintiffs’ rights to worship 
on the hill, and in that case the -ssue 
must be not whether the acts zom- 
plained of are in accordance with 
orthodoxy or with previous practice 
but whether they do in fact inte=fere 
with the plaintiffs rights of worsnip.” 


16 Again this Court in Nar 
Hari Shastri v. Shri Badrinath Temple 
Committee (1952) 3 SCR 849 = "AIR 
1952 SC 245) was concerned witk the 
rights of the Deoprayagi Pandas. to 
enter the Badrinath Temple glong 
with their Yajmans or clients. Which 
it was claimed the Rawal or the Trus- 
tee denied and threatened to obs:ruct 
the said Deoprayagi Pandas irom 
entering the precincts of the Temple 
along with their Yejmans or irom 
assisting the pilgrims in the matter of 
Darshana etc. inside the Temple. The 
Defendant however, asserted that it 
was neither necessary nor desirable 
that the plaintiffs should be allowed to 
accompany their ‘Yajmana or clients 
into the Temple, as he had himself 
made adequate arrangements for the 
Dershan and worship of the pilgrims 
and that as the sole Trustee and mana- 
ger of the Temple he had the right to 
regulate entry into the Temple so that 
over-crowding might be avoided and 
order maintained inside it. Mukherjea 
J. (as he then was) speaking for the 
Court dealt with this contention ir. the 
following passage: ` 

“The true position therefore is that 
the Plaintiffs’ right of entering the 
temple along with their Yajmana is 
not a precarious or a permissive zight 
depending for its existence upor the 
arbitrary discretion of the Temple 
authorities: it is a legal right in the 
true sense of the expression but if can 
be exercised subject to the restriczions 
which the Temple Committee may im- 
pose in good faith for maintenance of 
order and decorum within the Temple 
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and for ensuring proper performance 
of customary worship. In our opinion, 
the plaintiffs are entitled to a declara- 
tion in this form.” 

It is clear therefore that a right to 
worship is a civil right, 
with which raises a dispute of a civil 
nature though as noticed earlier dis- 
putes which are in respect of rituals or 
ceremonies alone cannot be adjudicat- 
ed by Civil Courts if they are not 
essentially connected with Civil rights 
of an individual or a sect on behalf of 
whom a suit is filed. In our view the 
contention of the learned Advocate for 
the Appellant to the maintainability of 
the suit is not well founded. 


17. One other objection which 
the learned Advocate for the Appel- 
lants urged at the outset is that the 
findings of the Trial.Judge are vitiated 
because he did not rely on the evidence 
on record but decided to which Sect 
the idol in dispute belongs,. only on 
what he found on his inspection of the 
idol and the Temple which cannot be 
evidence in the case, without his being 
subjected to cross-examination. It is 
further contended that even if what 
has been stated in the Judgment is 
what the Trial Judge had observed in. 
his inspection there is nothing to show 
that he had drawn up inspection notes 
and made them part of the record as 
required under the law. Tke conten- 
tion that the Trial Judge had given his 
findings mainly on the observations 
made during his inspection in the first 
place is based on insufficient apprecia- 
tion:-of what was really observed when 
dealing with the question as to which 
Sect the idol in dispute belongs. It was 
observed in the Judgment that most of 
the witnesses produced were non- 
Jains and therefore, their evidence 


does not carry much weight to 
establish to which Sect the idol 
belongs. After stating that the 


remaining witnesses of the parties have 
given statements in favour of their 
party the Trial Judge said that these 
statements also cannot be much relied 
upon. The decision of this case is based 
mostly on the site inspection and the 
evidence on record. Even while giv- 
ing the findings the Trial Judge re- 
marked that the evidence led by the 
Plaintiffs‘ appears to be correct. These 
observations themselves show that the 
evidence on record was an element in 
the formulation of the Trial Court’s 
Judgment buttressed by the observa- 


interference] . 
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tions of the learned Judge during the 
site inspection. There is therefore, no 
validity in the contention that the 
finding of the Trial Judge was based 
entirely on the result of his inspection. 
It is also evident from a narrative 
given in the Judgment of what was 
noticed during the inspection that the 
Judge had inspected the site on two 
occasions. once on 24-3-1956 and again 
a year and two months thereafter on 
23-5-1957. The details given by him 
could not have been given if he had not 
made some inspection notes. It would 
also appear that at the time of the 
inspection Counsel for the Plaintiffs 
and Defendants were present because 


when giving a description of the idol 


of Neminathji in the Setamberi Jain 
Temple when it was noticed that some 
portion of the idol under the waist and 
navel is raised and is like a line, and 
counsel for the Plaintiffs pointed out to 
him that mark denoted the wearing 
of a loin cloth while the Counsel for 
the Defendants said it was the mark 
o? an Artist. Again in respect of the 
observation that on the back-side and 
at the lower portion of the navel some 
portion is raised, the Counsel for the 
Plaintiffs had pointed out to be loin 
cloth, while the Counsel for the De- 
fendants said that it has been engrav- 
ed by an Artist without any sense. We 
are satisfied that the description given 
by the learned Judge of the idols in 
the Adeshwarii Temple and the Tem- 
ple of the Swetamberies were observa- 
tions made during an inspection at 
which both the Plaintiffs and Defen- 
dants’ Advocates were present and that 
there must have been notes also in res- 
pect of the inspection made on both 
the occasions. The Appellants had at 
no time made a grievance either to the 
District Judge or to the High Court or 
even before this Court except during 
the stage of arguments that there were 
no inspection notes nor that the ins- 
pection was made by the Judge behind 
the back of the parties. If these objec- 
tions had been raised earlier the Res- 
pondents would have an opportunity of 
showing that there were inspection 
notes. The Judgment in our view is not 
based solely on the result of personal 
inspection made by the Trial Judge, 
which inspection was for the purposes 
of understanding the evidence in the 
case and has been so used by the Trial 
Judge. We must, therefore, reject the 
contention of the learned Advocate for 


‘their right to worship. fails. 
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the Appellants that the finding in res- 
pect of the idol is vitiated. In this 
view it is not necessary to deal with 
any of the decisions referred to before 
us. 


18. It was contended by Shri 
Desai that unless the ownership of the 
Temple is established or that the idol 
belongs to the Digamberies no injunc- 
tion can-be given nor the Plaintiffs 
permitted to worship, It is argued thai 
in the plaint the Respondents averred 
that the idol is a Digamberi idol and 
if they have failed to prove it then 
At any 
rate the argument proceeds that the 
High Court was in error in not decid- 
ing the ownership of the Temple or ol 
the idol. We have earlier indicated the 
plaint averments in which there is no 
mention of the ownership of the Tem- 
ple or the idol but that paragraphs 2 
and 3 of the plaint merely gave a des- 
cription of the Temple and the idol 
when it is averred that the idol was 
constructed and consecrated ‘accord- 
ing to and by the followers of the 
Digamberi Sect and that the Plaintiffs 
and the other followers of the Digam- 
beri sect have been performing Dar- 
shan, Prakshal and Poojan of the said 
deity in the said Temple for a consi- 
derable number of years past and 
really ever since the Temple was 
founded. There is therefore, force in 
the contention of Shri Gupte, learned 
Advocate for the Respondents thai 
having regard to the concurrent find- 
ings of the Courts below. that the idol 
was ‘Nirakar’ (nacked) that there were 
no Chakshus, no Mukat, no Armilet, 
no Dhwajadand or no Kalash, would 
show that the idol was consecrated by 
the Digamberies. It was also held as 
had already been noticed that though 
it is not possible to say when the Tem- 
ple was constructed end the idol con- 
secrated it was an ancient Temple and 
that both the Digamberies and the 
Swetamberies worship the idol. It is 
not denied that while the Digambevies 
will not worship an idol which has 
Chakshus or which has clothes or 
Mukat, the Swetamberies would wor- 


ship a Digamberi idol without these ` 


and hence the right to worship a Dig- 
amberi idol by both the sects is possi- 
ble and indeed has been so held by ali 
the Courts. Even the Defendants’ wit- 
nesses substantiate these finding. We 
would refer to only two of these wit- 
nesses. 


Shri Suwa Lal D. W. 4 even - 
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though he says that the Temple be- 
longed to the Oswals in which he and 
his father has been performing Sewa 
for the last 30 or 35 years on behalf 
of the Oswals (Swetamberies) adrnitt- 
ed that since he attained the age of dis- 
cretion and upto the time of giving 
evidence he had never seen Adinathii 
wearing clothes, never saw the idol 
with eyes and had never seen Dhwa- 
jadand or Kalash on the Temple and 
does not know whether the idol belongs 
to Oswals or Saravagis (Digamberies). 
D. W. 3 Shri Pokhar a barber of Os- 
wals also supports this witness, 
the Digamberies had a right to worship 
is also borne out by Ex. 1 dated 23- 
12-49 which was a compromise emter- 
ed into between Swetamberies and 
Digamberies at the time when the 
Swetamberies attempted to put Chak- 
shus in the idol. No doubt this was 
an interim arrangement till the deci- 
sion of a Civil Court adjudicating the 
respective rights, but there was rever 
any question of either Sect not heving 
the right to worship the idol by both 
the Sects..The dispute had arisen only 
as to whether Swetamberies can fix 
Chakshus in the idol. Exh. 1 states 
as follows: 


“We Panchas give this award that 
a dispute had arisen between the 
Swetamberies and Digamberies as 
Swetamberies recently fixed eyes on 
the idol. This new thing should not 
continue. These eyes should be re- 
moved. Digamberies have a right to 
perform Poojan so they can mark 
saffron ‘Tiki? and have Darshan and 
come back. Digamberies will not 
perform Prakshal, Poojan, Swetam- 
beries will continue incurring ex- 
penses as usual. The idol shall re- 
main nacked (Niraker)”. 
The representatives of both Sects 
have signed this award, as a tempo- 
rary measure agreeable to both the 
Sects, who indicated that they would 
press their rights in a Civil Court. 
Once the right of worship o= the 
Digamberies is established. there is 
little doubt that they are entitled to the 
injunction sought for by them against 
the Defendants -Appellants from pre- 
venting them from worshipping or from 
interfering with that right by plac- 
ing Chakshus in the idol, Dhwajadand, 
Kalash on the Temple. In view of 
these findings the further question that 
when once it has been found that the 
Swetamberies have the right of 


that. 
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management and possession of the 
Temple there is a presumption of 
ownership under Section 110 of the 
Evidence Act does not arise nor is it 
relevant. It is no doubt contended 
by the Respondents’ Advocate that 
when consecration of an idol takes 
place the ownership of the Temple is 
in the idol and therefore, the ques- 
tion of presumption under Section 110 
does not arise. It is again contended 
by Shri Desai that the moment it is 
held that it is not possible to come to 
a-conclusion as to which Sect the idol 
belongs, as has been held by the 
Court below, the Respondents can- 
not be allowed to object to the Ap- 
pellants worshipping the idol accord- 
ing to their tenets. This contention, 
however, in our view, ignores the 
rights of the Digamberies to worship 
in accordance with their tenets. If 
the contention of the learned Ad- 
vocate for the Appellants is accepted 
it will be tantamount to holding that 
Digamberies have no right to worship 
as there would be denominal (denomi- 
national — Ed.) change in the idol if 
the Swetamberies are held to have 
the right to worship it according to 


their tenets by placing Chakshus in 


the idol or by errecting their Dhwaja- 
dand or Kalash over the Temple. 


19. Lastly it is urged that the 
High Court ought not to have enter- 
tained the cross objection by extend- 
ing the time for worship from i hour 
to 3 hours. In our view the directions 
of the High Court are not unreason- 
able nor do they in any way affect 
the right of the Respondents to wor- 
ship because the directions clearly 
enable the Swetamberies who wish to 
worship the deity within that period 
without disturbing the Digamberies to 
be at liberty to do so and likewise it 
will be open to Digamberies to go and 
worship in the temple during the period 
it is kept open. In view of the acute 
controversy between these 2 Sects 
and their reluctance to arrive at an 
amicable settlement the directions 
given by the High Court are manifestly 
reasonable just and proper. In this 
view the appeal fails and is dismiss- 
ed with costs. 


Appeal dismissed. 
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K. S. HEGDE AND A. N. 
GROVER, JJ. 


Dattatraya, Appellant v: Rangnath 
Gopalrao Kawathekar, (dead) by his 
legal representatives and others, Res- 
pondents. - 


Civil Appeal No. 1658 of 1967, DJ- 
28-1-1971. 

(A) Evidence Act (1872), S. 67 — 
A party seeking to prove the - execu- 
tion of a document is not required to 
prove that the executant knew the 
contents thereof when the executant 
denies having signed it and pleads that 
it is a forgery. (Para 5) 

Ordinarily nobody signs a docu- 
ment without knowing its contents. 
However, if the person signing the 
document pleads ignorance then in 
certain circumstances it may be neces- 
sary for the party ‘seeking to prove 
the document to satisfy the,Court that 
the executant had knowledge of its 
contents. (Para 5) 

(B) Evidence Act (1872), S. 17 — 
Where a person executed a document 
admitting title of his brother to cer- 
tain property and alienation by, him to 
a tbird person, the document is rele- 
vant when it is relied on by that third 


person as admission and ao as estop-. 


(X-Ref:— S. 115). A. F. A. D. 

No. 1106 of 1960, D/- "20- 6-1967 
. (Bombay), Affirmed. - (Para 10) 
M/s. G. L. Sanghi and A. G. Rat- 


pel. — 


naparkhi, Advocates, for Appellant; 


Mr. P. Kesava Pillai, Advocate for Res= 
` pondents Nos. 1 (a), (b) and (e) and 2. 

The following J pene of the 
Court was delivered by 

HEGDE, J.: Defendant No. 2 in 
the suit from which. this appeal 
arises is the appellant before this 
Court. The plaintiffs sued for the 
possession of the suit properties on the 
basis of their. title. Their case. was 
that defendant No. 1 Dagaduba, who 
was the owner of the suit properties 


sold the same to. the plaintiffs on’ 
January 12, 1952; but some of the de- . 


fendants had trespassed on those -pro- 
perties and hence they were constrain- 
ed to file the suit. The suit was filed 
on February, 14, 1953. - 


*(A, F. A. D. No. 1106 of 1960, D/- 20-6- 
1967 — Bom.) 
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2. The first defendant in his 
written statement pleaded that the 
suit properties originally belonged to 
his family; there was a division in the 
family between himself and his bro- 
ther, the second defendant; in that 
division the suit properties fell to his 
share; thereafter he became the abso- 
lute owner. of the same and he mort- 
gaged the same to the plaintiffs. But 
later he changed that version and ad- 
mitted that he sold the suit properties 
to the plaintiffs. The second defen- 
dant admitted that the suit properties 
originally belonged to his family. He 
also admitted that there was a parti- 
tion in his family but his . case ‘was 
that as a result of that. partition, the 
suit properties fell to his share and 
that he was in possession of the same. 
He denied that his brother had any 
right to alienate the suit properties or 
in fact he had alienated the same. 


3. The two. primary questions 
that arose for decision before the trial 
court were (1) whether in the parti- 
tion in the family of defendants 1 and 
2, the suit properties fell to the share 
of the first defendant or the second 
defendant and (2) whether the first de- 
fendant had sold the suit properties to 
the plaintiffs. The trial court decided 
both these questions in favour of the 
plaintiffs and decreed the _ plaintiffs’ 
suit. In appeal the learned District 
Judge held that the suit properties be- 
longed to.the joint family of defen- 
dants 1 and 2 and that it had never 
been partitioned. He further came to 
the conclusion that the sale put for- 
ward by the plaintiffs has not been 
established. The High Court revers- 
ed the decree of the first “appellate 


“court and restored that of the ` trial 
‘court. Thereafter this appeal has been 


brought after obtaining special leave. 
4- As seen earlier’ both the 
first defendant -as well as the second 
defendant had pleaded that there was 
a-partition in the family. Therefore 


_the only question that fell for decision 
-was whether the suit properties fell 


to the share of the- first defendant or 
the second defendant. . There was no 


‘basis in the pleadings for the finding 


of the learned District Judge that the 
suit properties were the joint family 
properties of the first and the second 


defendants. This was entirely a new 


case made out ‘by the District Judge. 
The pleadings in the case did not 
permit the learned District Judge 
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to come fo such a conclusion. Hence 
our opinion the High Court 


was justified in reversing that findmg 
of the first appellate Court. An 
attempt was made before us to justi- 
fy the finding of the first appellate 
court that the suit properties were 
joint family properties of defendants 1 
and 2 by referring to the evidence in 
the case. We are not satisfied that 
there is any evidence tc support that 
case, Further a case not pleaded can- 
not be made out by evidence. 


5. Now coming to the quest.on 
whether the suit properties fell to zhe 
share of the first defendant or ~he 
second defendant, it was pleaded in 
the plaint that the second defendant 
had specifically admitted in a dozu- 
ment executed by him on January 12, 
1952 that the suit properties were of 
. the exclusive ownership of his brother 
-and that he had no right on the same. 
In his written statement, the second 
defendant had pleaded that the deed 
in question is a forgery and that he 
had not executed it. The trial court 
came to the conclusion that the said 
deed was executed by the second ie- 
fendant. The first appellate court <lso 
did not accept the contention of the 
second defendant that ke did not exe- 
cute that deed. On the other hand, 
the first appellate court held that the 
same was obtained in misrepreser-ta- 
tion. No plea of misrepresentation was 
taken in the written statement.. No 
issue as to whether the said deed was 
obtained by misrepresentation was 
raised. Therefore it was not open to 
the first appellate court to consider 
whether the deed in question was in- 
valid on the ground that it was obtain- 
ed by misrepresentation. The only 
plea put forward by the second defen- 
dant was that the deed was a forgery. 
Both the trial court as well as the first 
appellate court have rejected taat 
plea. Mr, Sanghi, the learned Coun- 
sel for-the appellant contended taat 
when the execution of a document is 
denied, the party seeking to prove tnat 
. document must not only prove taat 
the alleged executant has signed that 
deed, but he must also prove that zhe 
executant had signed the same with 
the knowledge of its contents. Waat 
facts and circumstances have to- be 


established to prove the execution of. 


a document depend on the. pleas out 


forward. If the only plea taken is- 


that the executant has not signed the 


document and that the document 
is a forgery, party seeking to prove 
the execution of a document need 
not adduce evidence to show that 
the party who signed the docu- 
ment knew the contents of the 
document. Ordinarily no one is ex- 
pected to sign a document without 
knowing its contents but if it is plead- 
ed that the party who signed the docu- 
ment did not know the contents of the 
document then it may in certain cir- 
cumstances be necessary for the party 
seeking to prove the document to place 
material before the court to satisfy it 
that the party who signed the docu- 
ment had the knowledge of its con- 
ents. 


6. Now we come to the ques- 
tion whether the sale deed put for- 
ward by the plaintiffs is true and 
genuine. As mentioned earlier, the 
first defendant, the alleged executant 
of the document has admitted its exe- 
cution. It is said that the sale deed 
was a registered sale deed. The plain- 
tiffs’ case is that they produced that 
sale deed in a civil court in a suit fil- 
ed by them but the civil court’s records 
were burnt during the police action 
in Hyderabad. Their further case is 
that most of the records of the regis- 
tration office in which the sale deed 
was registered were also burnt at that 
time and one of the books that were 
burnt was that in which the sale deed 
in question was copied. In support of 
that case he examined his lawyer who 
produced the sale deed into civil court 
on his behalf. His evidence has been 
accepted both by the trial court as 
well as by the first appellate court. In 
order to prove the destruction of the 
book maintained in the registration 
office, wherein copies of the register- 
ed deeds were maintained, the plain- . 
tiffs examined P. W. 7, Syed Ahmedul- 
la to support that case. He was the 
Kabala.Navis of the registration office 
in which the sale deed executed by 
the first defendant in favour of the 
plaintiff is said to have been register- 
ed. The said sale deed is said to have 
been executed in the year 1335 F. He 
deposed that the Bahi of 1335 F. had 
been destroyed in the police action. 
That evidence of his was not challeng- 
ed in cross-examination. On the other 
hand in his cross-examination, it was 
brought out that many other Bahis 
pertaining to the other sale deeds were 
also destroyed. 
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7. The trial court accepted his 
evidence. Curiously enough the first 
appellate court thought that the plain- 
tiff should have produced better evi- 
dence for the proof of the destruction 
of the Bahis and the witness in ques- 
tion was not a competent witness to 
speak to the destruction of the records 

, (Contd. on Col. 2) 
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in question. In our opinion the learn- 
ed appellate Judge erred in thinking 
that P. W. 7 was not competent wit- 
ness to speak to the destruction of the 
.Bahis. P. W. 7 also proved Ex. 1, a 
copy of Ferist No. 2 giving the extract 
of a sale deed executed by the first 
defendant in favour of the plaintiffs. 
That exhibit reads: 


“An Extract re-registration of Documents. In the Court of the Munsif Tuljapur (Translation 


of a copy of the Extract in Urdu). 


Exhibit I 
S. A. 1106 of 1980. 


A copy of the Extract (Ferist No. 2) Under Section 89 of the Rules of the Registration 


concerning the Register No. 1 of 1355F, 


OFFICE OF THE SUB-REGISTRAR, TALUKA, TULJAPUR. 


l. Name of the place where the property is 





situated E ‘Sindphal : 
2. Property mentioned in the document S.No. Acres Gunthas Rev. Asst. Share 
455 2 20 8-0-0 Whole 
456 2 19 7-8-0 do 
457 2 30 8-8-0 do 
. 458 2 19 7-8-0 do 
459 15 37 20-0-0 do 
8. Kind of the document Sale deed 
4. Name of the executant of document Dagdu s/o Dattatraya 
5. Name of the person in whose favour (1) Rangnathrao s/o Gopalrao 
document is executed. (2) Vasantrao s/o Digambarrao 
6. No. of the document ` 188 
7. No. of the page 28-83 - j d 
8, Volume One of 1855F. i 
9. Date.of registration’ 20th Khurdad 1855F.” 
8. That exhibit shows the ment styles itself as an agreement. 


names of the concerned parties, the 
nature of the document and descrip- 
tion of the properties dealt with. It 
shows that the document executed was 
a sale deed. The vendor is the first 
defendant and the vendees are the 
plaintiffs. The description of the pro- 
perties shown therein tallies with the 
suit properties. It is true, as contend- 
ed by Mr. Sanghi that the nature of 
the document mentioned therein is not 
- conclusive. But so far as the nature 
of the document is concerned, both 
the vendor and the vendee admit that 
it was a sale deed. Therefore that 
question does not arise for considera- 
tion. We agree with the High Court 
that the learned District Judge erred 
in thinking that the secondary evidence 
afforded by Exh. 1 is not a satisfac- 
tory one. i 


9. The only question that 
remains for consideration is whether 
the. suit properties fell to the share of 
the first defendant in the partition 
that took place between him and the 
second defendant. On this question, 
we have the unimpeachable evidence 
afforded by Exh. 2 executed by the 
second defendant in favour of the 
plaintiffs on 12-1-1952. That docu- 


English translation of that document 
reads as follows: 


“Agreement deed executed by Rao- 
saheb Dutioba Bandgar r/o Sindphal 
at present Tuljapur 1952 on Shake 1873 
‘Khar’ Name Sawanchere, Miti Poush 
Sudh 15, in favour of Shri Rangnath 


Gopalrao . Kawthekar- and Vasant 
Digamberrao Kawthekar r/o Kasha 
Tuljapur. The terms of the agreement 


are that you both are the absolute 
owners of the lands bearing Survey 
Nos, 455, 456, 457, 458, 459 named Thike 
Nagral, situated at. Sindphal which 
were sold by my elder brother Dug- 
doba Duttoba Bandgar through Regis- 
tered sale deed along with the mango 
trees situated in the said lands and 
right to use that water of the well as 
an owner. I agree that I will not inter- 
fere or obstruct in your right of pos- 
session. You are tke owners as per . 
the said registered sale deed and I will 
accordingly apply to Patel, Patwari of 
the said village to make necessary en- 
tries in the (D) Form (in vernacular). 
If I will fail to do so you can do it as 
per terms of this agreement and regis- 
tered Sale-deed. Neither I nor my 
heirs have any right in it. The sale 
deed of the said land is registered on 
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20-7-55. I admit it. You enjoy the 
land as before so the Agreement Ded 
is executed with the consent. Deted 
12-1-1952.” 


10. From this document if is 
clear that the second defendant ad- 
mitted that the suit properties were of 
the exclusive ownership of the first 
defendant, his brother end that he 1ad 
no right in the same. The plaintiffs 
evidently were put to the necessity of 
taking this document from the second 
defendant in view of the destruction of 
the records referred tc earlier. E is 
clear that the second defendant ater 
executing that document is now trring 
to resile from the admissions made by 
him with a view to take advantage of 
the situation in which the plain-iffs 
are placed. Mr. Sanghi contended -hat 
unless we come to the conclusion -hat 
in view of Exh. 2, the appellart is 
estopped from putting forward his 
title to the suit properties, Ex. 2 is 
irrelevant. We are unable to aczept 
this contention. Exh. 2 is relied or by 
the plaintiffs to prove the admission 
of the second defendant that the suit 
properties belonged to his brother and 
that his brother had sold the sam=2 to 
the plaintiffs. Admission is an imoor- 
tant piece of evidence. But it is cpen 
to the person who made the admis- 
sion to prove that those admissions are 
not true. It was not the case of the 
appellant that the admissions contain- 
ed in Ex. 2 are wrong admissions and 
he made those admissions under some 
erroneous impression or that they were 
obtained from him by misrepresenta- 
tion. His case was that he never =xe- 
cuted Ex. 2. We have already re=ct- 
ed that case. Hence the admiscons 
contained in Ex. 2 assume importence. 
Admission is one thing, estoppel is 
another. Admission is a piece of evi- 
dence but estoppel creates title. Ex. 2 
was relied on as an admission and not 
as an estoppel. We agree with the 
High Court that Ex, 2 affords satisfac- 
tory evidence to prove the first deen- 
dant’s title to the suit properties It 
further proves the alienation effected 
by the first defendant in favour of the 
plaintiffs. 


1i. The only cther contertion 
advanced on behalf of the plaintif’s is 
that the alienation put forward in the 
plaint is an invalid as it contravened 
the provisions of Agricultural Lands 
‘Alienation Act inasmuch as the 
purchaser did not obtain the sanc- 
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tion of the Collector before pur- 

chasing the properties as the first 

defendant was a shepherd and as 

such a member of a protected tribe. 

The trial court came to the conclusion’ 
that the first defendant was not a shep- 

herd and it was not proved that he , 
was a member of a protected tribe. In 
appeal the learned District Judge was 
inclined to think that the first defen- 
dant was a member of a protected 
tribe but it left open the issue relat- 
ing to the validity of the sale and 
chose to decide the case on other 
grounds. In the High Court the plea 
covered by the afore-mentioned issue 
was not agitated. The High Court did 
not consider that plea and as such we 
did not permit Mr. Sanghi to raise that 
plea in this Court. 


12. In the result this appeal 
fails and the same is dismissed with 


costs. 
Appeal dismissed. 
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G. K. MITTER AND A. N. RAY, JJ. 

Ram Janki Devi and another, Ap- 
pellants v. M/s. Juggilal Kamilapat, 
Respondent. 

Civil Appeal No. 2151 of 1966, D/- 
28-1-1971. 


(A) Limitation Act (1908), Art. 60 
— Surrounding . circumstances, rela- 
tionship of parties, character of tram- 
saction and the manner in which 
parties treated the transaction are 
factors decisive of whether transae- 
tion is a deposit of money or loan. 
(Para 12) 
(B) Evidence Act (1872), Sec. 34 
— Book of account must be held to 
have been proved even in absence of 
its writer on proof of its proper main- 
taining and keeping and of impossibi- 
lity of arranging presence. of 6 
writer, (Para 15) 
(C) Limitation Act (1908), Art. 60 
— Limitation does not start to run on 
demand for return of part of the 
amount deposited. AIR 1921 Cal 644 
and AIR 1927 Bom 362 and AIR 1932 
Mad 685, Approved. (Para 20) 


*(Original Suit No. 1 of 1964, D/- 3-8- 
1965 — All). 
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In case of demand for return of 
the amount deposited there must be 
an unqualified demand for the whole 
sum before the limitation can start. 

(Para 20) 

Cases Referred: Chronological Paras 
(1956) AIR 1956 SC 12 (V 43), 

V. E. A. Annamalai Chettiar 

v. S. V. S. Veerappa Chettiar 11 
(1936) AIR 1936 PC 171 (V 23) = 

63 Ind App 279, Nawab Major 

Sir, Mohammad Akbar Khan v. 

Attar Singh 13 
(1932) AIR 1932 Mad 685 (V 19) = 

63 Mad LJ 232, Subbiah Chetty 

v. Visalakhsi Achi j 20 
(1927) AIR 1927 Bom 362 (V 14) =. -: 

29 Bom LR 423, Motigavri v. 

Naranji 20 
(1921) AIR 1921 Cal 644 (V 8) = 

25 Cal WN 981, Torea nah. 

galeries v.: Dinkar Ram 20 


S. V. Gupte, Sr. Advocate 
(Mr.. T `P. Goyal, Advocate, with him), 
for Appellants; Mr. A. K. Sen, Sr. Ad- 
vocate, (Mr. Rameshwar Nath, Ad- 
vocate of M/s. Rajinder Narain and 
Co., and Miss Swaranjit Sodhi, Ad- 
vocate, . with him), for Respondent. 


The following Judgment of the 
Court was delivered by . 

RAY, J.:— This is an appeal by 
certificate from the judgment. and 
decree dated 3 August, 1965 of the 
High Court of Allahabad decreeing 
the respondent’s suit for the sum of 
Rupees 4,11,367.92. 


2. The respondent filed the 
suit on 16 May, 1953 against the ap- 
pellant for the recovery of Rupees 
4,11,367.92 with interest and costs. 

3. The respondent’s case in 
short was that the respondent on 30 
September, 1942 deposited a sum of 
Rupees 4,00,000 with M/s. India Sup- 
plies whereof the appellants were the 
partners on the conottion that interest 
would be payable @ 7/9 per cent. per 
month and that the respondent would 
be entitled to withdraw the deposit on 
demand. . 

4. The suit was filed in the 
Court of the First Civil Judge, Kan- 
pur. The evidence was concluded be- 
fore the Civil Judge, Kanpur. There- 
after by an order dated 12 May, 1964 
of the High Court at Allahabad the 
suit was transferred to the High 
Court in its original Civil jurisdiction. 
The High Court heard the suit and on 
3 August, 1965 decreed the suit in 
favour of the respondent. 
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5. At the trial the issues were 
first whether the respondent deposit- 
ed the sum of Rupees 4,00,000 with 
the appellant and secondly whether . 

e suit was barred by time. : 


6. The entire controversy in 
the suit is whether it was a case 
where money was deposited under an 
agreement and that it was payable 
on demand or whether it was a case 
of an ordinary loan of Rs. 4,00,000. 
The respondent contended that Arti- 
cle 60 of the Indian Limitation Act, 
1908 was the relevant Article ‘because 
it was a case of money deposited 
under an agreement that it was pay- 
able on demand and therefore the 
limitation would commence from the 
date of demand and the suit was filed 
within three years from the demand. 
The rival contention of the appellant 
was that it was money lent under an 
agreement that it was payable. on de- 
mand and the loan was made on 30 
December, 1942 and therefore the 
suit not having been filed within 3 
years from the date of the loan under 
Article 59 was barred by limitation. 


T. In the year 1942 Kailashpat 
Singhania and Pushpa Devi wife of 
Lakshmipat Singhania were partners 
of India Supplies along with the d2- 
fendants, Defendant Ram Janki Devi 
is the wife of Ram Ratan Gupta and 
the other defendant Lal Ram Gopal 
Gupta is a brother of Ram Ratan 
Gupta and married Padampat Singh- 
ania’s sister’s daughter. The Singh- 
ania group and the Gupta group were 
the partners of India Supplies. The 
Singhania and the Gupta groups were 
also both interested in the business 
of Lakshmi Ratan Cotton Mills. The 
evidence on behalf of the respondent 
is that Lakshmi Ratan Cotton Mills 
a limited Company acted as financiers 
and bankers of India Supplies. In the 
year 1942, Lakshmi Ratan Cotton 
Mills was the creditor of M/s. India 
Supplies for the approximate sum of 
Rupees 4,00,000. Lakshmi Raten 
Cotton Mills was a debtor to the res- 
pondent for the approximate sum of 
Rupees 4,00,000/-. Lakshmi Ratan 
Cotton Mills demanded the sum of 
Rupees 4,00,000 from India Supplies. 
India Supplies could not repay 
Lakshmi Ratan Cotton Mills. There- 
after India Supplies proposed that 
the respondent should deposit a sum 
of Rupees 4,00,000 with India Supplies 
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to wipe out the indebtedness of 
India Supplies to Lakshmi Ratan 
Cotton Mills. The respondent accept- 
ed the said proposal and thereafte> a 
letter dated 29 September, 1942 was 
written by Ram Ratan Gupta head of 
the Gupta group on behalf of India 
Supplies to the respondent recording 
the agreement that “a sum of Rupees 
4,00,000 should be debited to India 
Supplies as deposit at the usual rate 
of interest as agreed upon.” The 
respondent was to place to the credit 
of Lakshmi Ratan Cotton Mills a sum 
of Rupees 4,00,000 in its account with 
the respondent thus reducing the in- 
debtedness of Lakshmi Ratan Cctton 
Mills from Rupees 9,00,000 to Rupees 
5,00,000. Disputes and differences 
arose between the two groups tkere- 
after. In 1944 there was an arbitra- 
tion award. The’ Singhanias went out 
of both India Supplies ‘and Lakshmi 
Ratan Cotton Mills and the Gupta 
group carried on both the businesses. 


8. One of the books of account 
of the respondent, namely, the 
roznamcha (daily book) under the 
entry 30 September, 1942 shows that 
according to the letter of India Sup- 
plies the sum of Rupees 4,00,000 was 
deposited in the name of India: Sup- 
plies. The other books of account of 
the plaintiff are khata (ledger) and 
nakalbahi (journal). The respordent 
also relied on the pass book entry be- 
- ing Ex. A-4 which shows that a sum of 
Rupees 4,00,000 was. withdrawn on 
30th September, 1942 by the appel- 
lant from the respondent as a. banker 
and along with the interest from 
time to time the amount of Rupees 
4,00,000 stood with the appellant in 
the deposit account. The balance- 
sheet of the appellant as on 30th June, 
1943 being Ex. A-4 showed that a sum 
of Rupees 4,00,000 was unsecured 
loan from the respondent. 


9. -Counsel on behalf of the 
appellant contended that the use of 
the word ‘deposit by itself occurring 
either in the roznamcha or in the 
letter dated 29 September, 1942 
written by Ram Ratan Gupta would 
not be decisive of the question whe- 
ther it was a case of deposit of the 
sum of Rupees 4,00,000 by the respon- 
dent with the . appellant under an 
agreement that the same wou_d-be 
paid on demand. At one stage in the 
proceedings there was a controversy 
as to whether Ram Ratan Gupte had 
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authority to bind the appellant by the 
letter dated 29th September, 1942. 
There is evidence that Ram Ratan 
Gupta looked after the business of 
the appellant and acted on behalf of 
the firm of the appellant in ordinary 
mercantile transaction. Counsel for 
the appellant in all fairness did not 
question the authority of Ram Ratan 
sag to bind the firm of the appel- 
ant. 


10. It was said by counsel for 
the appellant that there were six 
principal reasons to indicate that it 
was a case of an ordinary loan of 
Rupees 4,00,000 and not an instance 
of the sum of Rupees 4,00,900 being 
deposited by the respondent with the 
appellant under an:agreement that 
the same would be repaid or. demand. 
The primary and pre-eminent point 
emphasized by the appellant was the 
background of the transaction be- 
tween M/s. India Supplies on the one 
hand and Lakshmi Ratan Cotton Mills 
on the other hand, that moneys were 
lent and advanced by Lakshmi Ratan 
Cotton Mills to India Supplies from 
time to time and all that happened was 
that in place of Lakshmi Ratan Cotton 
Mills the respondent became the 
creditor of the firm of the appellants. 
There was just a substitution of the 
creditor debtor ‘relationship by sub- 
stituting the respondent in place of 
Lakshmi Ratan Cotton Mills as the 
creditor. Secondly, it was said that 
there -was never any payment of 
money in cash and adjustment entries 
were made in the books of the respon- 
dent. Thirdly, monies were not given 
notionally for the convenience of the 
respondent banker. Fourthly, monies 
were required by the appellant for 
his own business because Lakshmi 
Ratan Cotton Mills refused to help 
the appellant any more. Fifthly, Ex. 
A-4 the pass book would show that it 
was a case of advance of Rs. 4,00,000 
by the respondent to the appellant, 
and finally, the appellants were not 
bankers and therefore it was impro- 
bable that the respondents who were 
bankers would deposit with the 
traders the sum of Rupees 4,00,000. 


11. Counsel for the appellant 
relied on the decision of this Court 
in V. E. A Annamalai Chettiar 
v S V S.  Veerappa Chettiar, 
AIR 1956 SC 12 in support of the 
proposition that the ‘answer to the 
question as to whether it was a loan 
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or deposit would not depend merely 
on the terms of the document but had 
to be judged from the intention of the 
parties and the circumstances of the 
case. That is manifestly the correct 
approach. 


12. The case of a deposit is 
something more than a mere loan: of 
money. It will depend on the facts of 
each case whether the transaction is 
lothed with the character of a deposit 
of money. The surrounding circum- 
stances, the relationship and character 
of the transaction and the manner. in 
which parties treated the transaction 
will throw light on the true form of 
the transaction. 


13. The judicial Committee in 
Nawab Major Sir Mohammad Akbar 
Khan v. Attar Singh, 63 Ind 
App 279 = (AIR 1936 PC 171) spoke 
of the distinction between the deposit 
and loan to be that the two terms 
were not mutually exclusive but that 
a deposit not for a fixed term did not 
seem to impose an “immediate obliga- 
tion on the depositee to seek out the 
depositor and repay 


14. Though documents by 
themselves are not . conclusive of the 
question they have the evidentiary 


value and if they corroborate the 
oral evidence the importance of the 
documents is magnified. The letter 
Ex, A-5 bears the date 29 September, 
1942 and is contemporaneous with the 
entire transaction between the ap- 


pellant and the respondent. The 
letter was as follows :— 

“Messrs, Juggilal Kamlapat Kothl, 
Cawnpore, 
Dear Sirs, 


As per my talk with Sir Padam- 
pat I shall thank you to credit a sum 
of Rs. 4 lacs (Rupees four lacs only) 
to the account of Messrs. Lakshmi- 
ratan Cotton Mills Co. Ltd. and debit 
the same to the account of India 
Supplies as deposit at the usual rate 
cof interest as agreed upon by the 
partners of the said firm. 

Thanking you, 
Yours faithfully, 
Sd/- R. Ratan Gupta”. 


The intrinsic evidence in the letter is 
that the sum of Rupees 4,00,000 was 
debited to India Supplies as deposit. 
The words “debited as deposit” were 
criticised by counsel for the appellant 
to be meaningless. Too much preci- 
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sion cannot always be expected in re- 
gard to use of foreign language by 
merchants and traders in their short 
memorandum. The character of de- 
posit is inherent impression in the 
writing. The roznamcha refers to 
the letter and is therefore corrobora- 
tive of the letter and the terms there- 
of. The letter further shows that the 
terms were agreed to by the 
partners of firm, namely, the 
partners of India Supplies and of 
the respondent. ©The respondent’s 
partner Padampat Singhania gave 
oral evidence and substantiated the 
terms of the letter and the respon- 
dents case, Padampat Singhania was 
the person on behalf of the respon- 
dent who carved on the negotiations, 
His evidence was therefore important 
The appellants did not examine them- 
selves and did not give any evidence 
challenging the oral testimony of the 
respondent’s partner. On the con- 
trary, the correctness of the letter Ex. 
A-5 was accepted by the appellants’ 
witness Ram Ratan Gupta the author 
of the letter. 


The roznamcha entry was proved 
by Gopi Kishan Saraugi a munim of 
the plaintiff. The roznamcha entry 
was as follows :— 


"4,00,000 India Supply Ke nam 
Asoj Badi Chhat: 30-9~42 Lakshmi 
Ratan Cotton Mill Ki Chithi se apke 
nam mada deposit karya panna 2486.” 
His evidence was that the books were 

systematically kept on ‘mahajani’ 
system in connection with the busi- 
ness. The witness proved the Khata 
the roznamcha and the  nakalbahi 
entries. . In cross-examination of 
Gopi Kishan Saraugi it was suggest- 
ed that the entry under the date 30 


September, 1942 in the roznamcha - 
was not written at the same time. 
The suggestion was that there was 


interpolation- of the words “deposit 
karaya” in the roznamcha entry. In 
cross-examination of Padampat Singh- 
ania questions were asked: about the 
rokar, khata, nakal bahi and rozna- 
mcha entries. Padampat Singhania 
said that the entry of Rs. 4,00,000 was 
not recorded in the cčaily cash book 
but was recorded in the roznamcha. He 
also ‘said that credit and debit entries 
were made in the roznamcha. Padam- 
pat Singhania said that the entries 
were made by Gopi Kishan . Jaipuria 
who was in a dying condition at the 
time the witness gave evidence, 
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15. It was suggested to Padam- 
pat Singhania that the words “derosit 
karaya” in the roznamcha entry were 
not written at the same sitting. Padam- 
pat Singhania denied that. Couasel 
for the appellant contended that in the 
absence of Gopi Kishan Jaiparia 
the account books were not proved. 
This is unacceptable for two reasons. 
First, the account books were shown 
in cross-examination of Padampat 
Singhania and questions were asked 
on the same. It is not open to the ap- 
pellant to complain of lack of procf of 
account books when the documents 
are shown to the witness in cross-exa- 
mination. Secondly, both Padampat 
Singhania and Gopi Kishan Saraugi 
spoke of the proper maintenance and 
keeping of books of account and that 
it was not possible to arrange the pre- 
sence of the writer of the entry. Sug- 
gestion of tampering is a serious one. 
The original entries were called for 
from the High Court. We had occasion 
to look into the originals. We are in 
agreement with the High Court that 
the suggestion. of fabrication is utterly 
unmeritorious. The words ‘deposit kara- 
ya’ appear without any doubt to nave 
been written at the same time as the 
rest of the writing. It is in evid=nce 
that the reference to the page of the 
panna under that entry was wr-tten 
later inasmuch as the page of the 


panna was put on when the panna 
book was written. 
16. The most important ocu- 


mentary evidence of the appellant 
namely, their book of account was not 
produced. These books of the appel- 
lant would have been shown how they 
treated the transaction, namely, whe- 
ther it was a case of deposit or -.oan. 
The irresistible inference from the 
non-production of books of the appel- 
lant would arise that they would have 
supported the respondent’s case and 
that is why. they were not produced. 
The appellant’s contention that the 
background of the transaction was 
mercantile loan, would be mere a con- 
jecture than a conclusion to be arriv- 
ed at. The financial transactions be- 
tween the respondent and Lakshmi 
Ratan Cotton Mills were running ac- 
counts. It would be more consistent 
to hold that by- allowing India Surplies 
a deposit of Rs. 4,00,000 India Supplies 
would be relieved of the situation of 
repaying the money immediately. It 
is precisely because of the then inabi- 


Ram Janki Devi v. Juggilal Kamlapat 


[Prs. 15-18] S. C. 2555 


lity of India Supplies to repay Laksh- 
mi Ratan Cotton Mills that the par- 
ties resorted to the mode of having the 
use of the money by way of deposit. 
The transaction was between the ap-. 
pellant, the respondent and Lakshmi 
Ratan Cotton Mills. All figured in the 
transaction. A mere loan of Rupees 
4,00,000 would not have sufficed the 
needs of the appellant who were then 
unable to pay the dues of Lakshmi 
Ratan Cotton Mills. 


17. Some of the partners of the 
appellant and the respondent in the 
year 1942 were common. It would be 
more explicable and natural course of 
events that monies would be kept in 
deposit with the appellant in order to 
enable them to have financial accom- 
modation without immediate worry of 
repayment. The mere fact that money 
in specie was not paid would not be 
destructive of the case of deposit. The 
respondent acted as bankers. The way 
in which the respondent made entries 
in the pass book of the appellant is 
consistent with their roznamcha, khata 
and nakal bahi books. It was not a 
case of the respondent giving loan to 
the appellant for the obvious reason 
that the history of the transactions be-. 
tween the appellant and Lakshmi 
Ratan Cotton Mills shows that the ap- 
pellant had to be put on a footing of 
financial stability. by giving the ap- 
pellant the use of the sum of Rupees 
4,00,000 for a long time. The absence 
of any negotiable instrument is signi- 
ficant. A hundi or a promissory note 
would have been consistent with the 
case of a loan. The relationship be- 
tween the parties, the surrounding 
circumstances at the time of the trans- 
action, the pecuniary position of the 
appellant are all overwhelming fea- 
tures to corroborate. the oral as well 
as the documentary evidence of the 
respondent that the amount was de- 
posited with the appellant. 


18. The award dated 18 Janu- 
ary, 1944 has also a tale to tell. There 
were disputes between the partners of 
the various businesses in which the 
Singhania and Gupta groups were 
interested. These disputes were before 
the arbitrators. One of the terms in 
the award was that the award in res- 
pect of Lakshmi Ratan Cctton Mills 
and India Supplies “do not cover the 
advances which either party or their 
separate firms may have made to all 
or any of them or their moneys which 
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may be in deposit with them and they 
shall be payable and. paid in their 
usual course’. . This direction in the 
award shows that there were advances 
which were in the nature of deposit 
and were not covered by the award. 
The award would have evidentiary 
value to.show as to how the parties 


treated and understood their financial - 


dealings. 


19. It is also significant that 
when the respondent demanded the 
money by a letter dated 27 April 1953 
(Ex. 7) the appellant in their reply 
dated 5/6 May, 1953 (Ex. 6) totally 
denied the claim. The respondent set 
out all the facts of. deposit of the 
money with the appellant. The ap- 
pellant never said that it was a case of 
advancing loan. The non-production 
of the appellants accounts - coupled 
with the appellant’s staying away from 
the witness box indicates the inherent 
infirmities in the appellant’s case. 


20. Counsel for the appellant 
contended that there was a demand 
For a part of the amount in the year 
1943 because Padampat Singhania said 
that there was demand in the month 
‘of October, 1943 and therefore limita- 
tion would start from that date. The 
view of Calcutta, Bombay and Madras 
High Courts is that there must be- an 
unqualified demand for the whole sum 
before the limitation can start in case 
of demand for return of the amount 
deposited. (See Jogendranath: Chucker- 
butty v. Dinkar Ram, AIR 1921 Cal 
644, Motigavri v. Naranji, - 
Bom 362 and Subbiah Chetty v. Visala- 
kshi Achi, AIR 1932 Mad 685. That 
is the correct position.in law. Counsel 


for the appellant | did not conterid to 
the contrary in view of the consensus: 


of opinion of the different High Courts. 
It is also’ important to bear in mind 
that a demand in’ the year 1943 for a 


part of the amount would not be effec- . 


tive because there were common part- 
ners in the firms of tig respondent and 
the appellant. . ` 


21. For these reasons we are-of . 


opinion that the High Court was cor- 
rect in decreeing the suit. The appeal 
therefore fails and is dismissed with 


costs. 
: Appeal, dismissed. 
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Prokash Chandra Mukherjee and 
others, Appellants v. Saradindu Kumar 
Mukherjee and others, Respondents. 
diss bee Appeal No. 2394 of 1966, D/- 

Limitation Act (1908), Art. 144 — 
Possession of immovable property by 
Government pursuant to requisition 
under R. 75A, Defence of India Rules 
cannot. enure for the benefit of the 
person who was in possession before 


the requisition for the purpose of his. 
- acquiring a prescriptive title. (X-Refs 


Limitation Act (1963), Art. 65—~ De- 
fence of India Act (1939),S.19 — De- 
fence of India Rules (1939), R. 75-A). 
Judgment and Decree D/- 26-6-1964 in 
Appeal from Appellate Decree No. 
1011 of 1962 (Cal), Affirmed. 
(Para 10) 
The reason is that the possession 
by Government (in this case military 
authorities) of immovable property 
under R. 75-A, Defence of India Rules 
is not as by an agent, or by permis- 
sion from the true Gwner or occupier. 
The effect of orders of requisition, is 
that -the possession is taken by virtue 
of the powers under the Act and the 
Rules irrespective of eny consideration 
as to the rights of true owner or oc- 
cupier though he can claim compensa- 
tion. (1881-1882) 9 Ind App 99 (PC), 
Rel. on; (1882) 9 QB 424 and (1898) 
ILR 22 Bom 733, Dist. (Paras 5, 6) 


Cases Referred: - Chronological Paras 
(1898) ILR 22 Bom 733, Dagdu 


- v. Kalu 
(1882) 9. QB 424 = 51 LI QB 


_ 161, Bobett v. The South - 


Fastern Railway Co. . 8 
ee ee 9 Ind App 99 = - ILR 


5 All 1 (PC), Karan ee vV. 
Bakar Ali Khan ; E 


-` Mt. S.. V. Gupte, ‘sr, Aarete 
(Mr. D. N. Mukherjee, Advocate ‘with 
‘for Appellants; Mr. Bishan 
Narain,“ Sr. Advocate, (Mr. P. K. 
Ghosh,. Advocate, with him), for Res- 
pondents Nos. 1, 2 (a), 2- (0, 2 (d),’ 2 (f) 
and 2 (8). 
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The following Judgment of the 
Court was delivered by 


MITTER, J.: The main questior. in 
this appeal is, whether the defendants- 


appellants perfected their title to the ` 


property in respect of which partition 
was claimed by the plaintiffs by ad- 
verse possession for the prescriptive 
period of twelve years or more. 


2. The relevant facts are as 
follows. The parties are all descen- 


dants of one Durgadas Mukherjee who . 


died many years back, leaving six 
sons and inter alia the property which 
is the subject matter of this litigation, 
recorded as Dag No. 444 Khatian Nc. 72 
in Mouja Barasat, District 24 Pargenas 
during the last Cadastral survey. Of 
the two plaintiffs the first Saradindu 
is a great grandson of the said Durga- 
das Mukherjee of the branch of the 
_ youngest. son, his co-plaintiff beirg a 
grandson in another branch. The de- 
fendants belong to other branches of 
the said family. The first plaintiff 
based his title on several conveyances 
from other members of the family as 
also purchase at an execution sale ofa 
fractional interest of the members of 
the branch of Bama Charan, the second 
son of Durgadas. The second plaintiff 
claims by inheritance. The proparty 
_ consists of .34 acres together with two 
structures thereon which are quite 
separate from each other. One vor- 
tion of the structures i.e. that to the 
east, popularly known as .Bamacharan 
Babu’s Bati is a fairly commodious 
building with a separate municipal 
number. The other structure in the 
western portion known as Baitakhana 
Bati was and is admittedly the ‘oint. 
property of the descendants of Durga- 
das with a municipal number of its 
own. The plaintiffs claim that the 
land and the two buildings are 
‘joint property while the concest- 
ing defendants, some of- whom are 
appellants before this Court, daim 
exclusive title to the . said eas- 
tern building with the land on which 
it stands, The case of the appellants 
was that the eastern structure was 
constructed by Bama Charan witk his 
own money and that the co-sharers. of 
- Bama Charan, by ekrarnamas, Jave 
- up their interest in the land on which 
the .same stood. The High Court 
agreeing with the finding of the first 
appellate court found that there was 
no evidence on record to show that 
Bama Charan had put up the said 
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building with his own money or that 
he was the exclusive owner of the said 
two-storeyed building or that the other 
co-sharers gave up their ownership of 
the subjacent soil and rejected the ex- 
clusive title sought to be set up with 
regard thereto. This is a conclusion of 
fact which does not require further 
scrutiny. The High Court also agreed 
with the lower appellate court in 
rejecting the story of permissive pos- 
session of the defendants over the said 
building set up by the plaintiffs and 
came to the conclusion that “at all 
material times the heirs in the line of 
Bama Charan including the appellants 
were in separate possession of the eas- 
tern two-storeyed building.” 


3. The point for consideration 
before the High Court was and before 
us is, whether by such exclusive pos- 
session the heirs in the line of Bama 
Charan including the appellants ac- 
quired title by adverse possession to 
the eastern portion ie. Bama Charan 
Babu’s Bati. With regard to the Bai- 
takhana Bati there is no dispute about 
its jointness. No question can be rais- 
ed about the first plaintiff's having 
become a co-sharer with the heirs in 
the line of Bama Charan in the year 
1941 by private treaties and the auc- 
tion. purchase of the shares of three of 
his sons in execution of an award 
under a Co-operative Societies Act. By 
the kobalas the first plaintiff acquired 
fractional interest in the shares of 
some of the -descendants of Bama 
Charan as also of the descendants of 
his brother Shyama Charan. In the 
sale certificate following the auction 
purchase there is a reference to 
“Dhalan 3 Privy 2” but there is no 
express. reference to these in the kob- 
alas (Ex. 6 series), In the courts below - 
the defendants-appellants contended 
that the eastern two-storeyed building 
was neither intended to be nor was 
conveyed under Ex. 6 series kobalas 
and Ex. 9 (a), the sale certificate. Both 
the trial court and the first appellate 
court :held that the kobalas and sale 
certificate were sufficiently compre- 
hensive so as to include all or any 
structures which stood on the afore- 
said plot of land at the material time 
and that there was nothing express or 
implied in the kobalas to show that 
the two-storeyed building on the eas- 
tern side was: intended: to be excluded 
from their operation. The High Court 
also found that so far as the sale certi- 
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ficate was concerned the first plaintiff 
had acquired the interest of three sons 
of Bama Charan. 


4. The point as to adverse pos- 
session canvassed by the appellants 
arises in the following manner. Their 
contention is that although the sale 
certificate was obtained in 1941 inas- 
much as the suit for partition was fil- 
ed in 1955 the requisite period of 12 
years under Art. 144 of the- Limita- 
tion Act of 1908 had elapsed in the 
meanwhile resulting in the perfection 
of their title by exclusive separate 
possession of the property. To this the 
plaintiffs rejoinder was that the two- 
storeyed building in the eastern wing 
had indisputably been in the occupa- 
tion of the military authorities by 
requisition under the Defence of India 
Act and the Rules, 1939 for four years 
from 1942 to 1946. It was argued that 
there was thus a break in the claim to 
the prescriptive title set up and. ad- 
verse possession, if any, was limited to 
the period between 1946 and 1955. This 
was sought to be repelled by the plea 
- that the military authorities had taken 
possession of the property from the 
defendants and had restored possession 
to them in 1946 and that their posses- 
sion was really under or on behalf of 
the defendants without causing 2 
break in the continuity of their posses- 
sion. An attempt was made to subst- 
antiate this by reference to several 
documents which form part of the 
record. The order of requisition dated 
May 28, 1942 made under rule 75-A of 
the Defence of India Rules issued by 
the Collector of the District of 24 
Parganas shows that the building to- 
gether with fixtures, fittings etc. was 


to be placed at the disposal and under. 


the control of . Brigadier commander 
36 Indian Infantry Brigade Barrack- 
pore on and from 8-2-1942 until six 
months after the termination of ‘the 
war unless relinquished earlier. A 
copy of the notice was served on Pro- 
‘kash Chandra Mukherjee of Barasat 
described as “the. owner/occupier” of 
the said property. The notice of an 
award under S..19 of the Defence of 
India Act 1939 addressed to Prokash 
Chandra Mukherjee, another descen- 
dant of Bama Charan shows that com- 
pensation had been adjudged and 
awarded in respect of the property at 
Rs. 126/-. A third notice dated June 
24, 1945 sent out from the office of 
the Land Acquisition Collector ad- 


‘liabilities in respect 


A.L R, 


dressed to Pankaj Kumar Mukherjee 
and others shows that possession of 
Cadastral survey plot No. 444 Mouza 
Barasat requisitioned under rule 75-A 
would be restored to the addressee on 
July 2, 1946. Ex. D, a memo forward- 


-ing a cheque for Rs. 2,100/- was ad- 


dressed to Prokash Chandra Mukher- 
jee and others by way of rent for ter- 
minal compensation in respect of the 
pee which had been requisition- 
ed. 


5. In our view possession by 
Government or the military authori- 
ties of immovable property under 
rule 75-A of the Defence of India Rules 
1939 cannot be said to be in the charac- 
ter of an agent or by virtue of any 
implied permission from the true 
owner or occupier. Section 2 of the 
Act of 1939 under which rules were 
made and in particular cl. (xxiv) of 
sub-s. (2) of that section empowered 
the authorities mentioned to make 
orders providing for the requisitioning 
of any property, movable or immova- 
ble, including the taking possession 
thereof and the issue of any orders in 
respect thereof. Section 19 (1) of the 
Act only enjoined upon the Govern- 
ment to pay compensation is every 
case of such requisition and under sec- 
tion 19-B (1) Government was under 
an obligation, whenever any property 
requisitioned under any rule was to 
be released therefrom, to make such 
enquiry, if any, as was considered 
necessary and specify by order in 
writing the person to whom possession 
was to be given. Sub-section (2) of 
this section clearly shows that deli- 


, very of possession of the property to 


the person specified-in an order under 
sub-s. (1) was to operate as full dis- 
charge to the Government from all 
of the property, 
but was not to prejudice any rights in 
respect thereof which any other per- 
son might be entitled by due process 
of law te enforce ageinst the person to ' 
whom possession of the property was 
given. Rule 75-A enabled the Central 
Government or the Provincial Govern- 
ment to requisition any property, 
movable.or immovable, subject to 
certain exceptions mentioned therein. 


. 6 . The net result of the Act 
and the Rules and the effect of order 
of requisition and relinquishment of 
possession and/or. payment of com- 
pensation must be taken to be that 
possession was taken by virtue of the 
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` powers under the Act and the rulas 
irrespective of any consideration as to 
the rights of the true owner or the oœ- 
cupier who could only make a claim to 
compensation. It is further clear tkat 
even if possession was taken from A kut 
was made over to B after relinquish- 
ment, A could have no cause of zc- 
tion against Government if relinquish- 
ment was in terms of cl. (2) of S. 19-B 
(1). In other words possession of Gev- 
ernment was neither by permission nor 
in the character of an agent. If pos- 
session under the requisition had been 
taken from a trespasser but had been 
restored to the lawful owner after zhe 
end of the period of. requisition, the 
trespasser could contend that he was 
wrongfully deprived of possession or 
that the period of Government’s oc- 
cupation should be added to the period 
of his preceding trespass to eneble 
him to claim a prescriptive right by 
adverse possession. 


7. The High Court relied on 
the decision of the Judicial Commitee 
of the Privy Council in Karan Singh 
v. Bakar Ali Khan, (1881-1882) 9 Ind 
App 99 in coming to the concltsion 
that such requisition put an end to the 
claim for adverse possession, if any, 
which might have started from an 
anterior date. The Judicial Commit- 
tee held that possession of the defen- 
dants since 1863 when the Collector 
had relinquished possession was not 
12 years’ possession but it was con- 
tended on behalf of the defendant that 
he was justified in tacking to his pos- 
session the possession of the Coll=ctor 
from 1861. The Board found that 
pending a dispute between the parties 
the Collector, in order to secure the 
Government revenue had attached and 
taken possession of the property and 
retained possession of it from 1861 un- 
til October 1863 when in consequence 
of the decree of the civil court he deli- 
vered possession to the defendant and 
paid over to him the surplus protits of 
the estate after deducting the Gcvern- 
ment revenue and expenses. As the 
suit was brought in she year 1874 the 
period of 12 years had to commence 
some time in 1862. The Board observ- 
ed that it must be assumed tha: “the 
Collector properly took possession for 
the purpose of protecting the Govern- 
ment revenue. It was the duty of the 
Collector, whilst in possession under 
the attachment, to collect the rents 
from the ryots and having peid the 
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Government revenue and the expenses 
of collection, to pay over the surplus 
to the real owner. If the defendant 
was the real owner the surplus be- 
longed to him; but if, on the other 
hand, the infants were the right 
owners, then the surplus belonged to 
them. ...The Collector, by paying 
over the money to Karan Singh, did 
not give Karan Singh a title.” Accord- 
ingly it was held that the suit was not 
barred by limitation. 


8. Mr. Gupte on behalf of the 
appellants relied on Halsbury’s Laws 
of England (Third Edition, Vol. 24), 
Article 434 at p. 253 in. support of his 
contention that the exclusive posses- 
sion of his client was not disturbed 
by the requisition. The Article re- 
lied on reads: 


“The mere fact that land is taken 
under the Land Clauses Consolidation 
Act, 1845 for the purposes of a pub- 
lic undertaking, and is not superflu- 
ous land, does not prevent a person, 
who has exclusive possession of such 
land for the statutory ‘period, from 
acquiring title under the statute;” 
The decision relied on by Mr. Gupte 
is that of Bobett v. The South Eastern 
Railway Co., (1882) 9 QB 424. 


9. In our view neither the 
above passage nor this judgment 
helps the appellants in any way. One 


of the points raised in Bobett’s case 
was, whether the plaintiff in an action 
of trespass and to recover possession 
of land could be allowed to set up a 
plea that inasmuch as he had been tet 
into possession by the defendants or 
that he had been in. possession to the 
exclusion of the defendants without 
any tenancy at all during the time 
required by the statute of limitation 
for the acquisition of a prescriptive 
title, he was absolutely entitled to the 
land when ousted by the defendants. 
It was argued on behalf of the defen- 
dants that even if the plaintiff was a 
tenant at will for the requisite period 
and in exclusive possession of the 
land the Statute of Limitation did not 
apply to the case for the land in ques- 
tion was inalienable by the Company 
under Section 127 of the Lands 
Clauses Act and therefore could, by 
the mere laches of its officers have 
vested in the plaintiff contrary to the 
intention of the Legslature which only 
allowed the company to take posses- 
sion of the land for the purposes of 
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the undertaking and subject to the 
provisions of its Acts and not give it 
up to others. There on a considera- 
tion of Section 7 of 3 .and 4 Wm. 4, 
_C. 27 and other statutory provisions 
Denman, J. arrived at the conclu- 
sion: | 

Jevedve bee E eu that the mere 
fact ae the property in question was 
Tand taken for the purposes of the 
undertaking and not superfluous land, 
would not prevent the Plaintiff if he 
had exclusive possession since 1863, 
either as a wrongdoer or as tenant at 
will in the first instance, from being 
entitled to the land by virtue of the 
Statute of Limitations.” 
Put simply the dictum only meant 
that the Statute of Limitation would 
be applicable to possession of a tres- 
passer notwithstanding the provisions 
of the Lands Clauses Act, 1845. 


10. The question before us is 
altogether of a different character. If 
the defendants-appellants could have 
established that an order under 
Rule 75-A of the Defence of India 
Rules 
authorities to take possession of the 
land for the period of their need by 
their permission or in the character of 
agents, they would have probably 
been on firm ground. But, as already 
observed by us, the nature of the 
order of requisition under ‘Rule 75-A 
is altogether different and such posses- 
sion cannot enure for the benefit of 
the person who was in possession be- 
fore for the purpose of acquisition of 
a prescriptive title. 


11. The only other decision to 
which our attention was drawn is that 
of Dagdu v. Kalu, (1898) ILR 22 Bom 
733. In this case it was found that 
the plaintiff had been admittedly out 
of possession of the lands since 1881 
and the defendant had been in ad- 
verse possession of them from that 
time until the date of suit October 2, 


1895, with the exception of a period - 


of three years during which period he 
had been dispossessed by. one Barsu 
who wrongly alleged that he was a 
donee of the plaintiffs. On that allega- 
tion the donee obtained possession of 
the land under the decree of the 
Court of first instance but it was. re- 
versed by the High Court and the 
© land was as a reversal restored by the 
Court to the defendant on 8th April 
` 1895. It was observed by the ‘High 
Court that (p. 736): 


merely enabled the military ` 


ALR. 


“The erroneous action of the 
Court of first instance cannot, we 
think, prejudice the defendant, or put 

in a worse position that he would 

have occupied, had the erroneous 
decree not been made.” 
This decision too. in our opinion, does 
not help the appellants. The posses- 
sion of the defendants was disturbed 
by a wrong order of the Court which 
was ultimately put right and the 
Court no doubt acted on the maxim 
that a litigant is not to be prejudiced 
by any wrong order of the Court. 

12. A faint attempt was made 


to re-agitate the question that the 
auction sale of 1941 did not include 
the eastern portion. This in our 


opinion is concluded by the finding of 
the High Court already noted. 

13. The last point put forward 
was that the plaintiffs had not asked 


for possession in their’ plaint. This 
can be rejected summarily. The 
prayers in the plaint not only in- 


clude one for preliminary decree for 
partition but for the appointment of 
a commissioner for effecting partition 
of the property by separating the 
shares of the plaintiffs from those of 
the defendants in the suit property. 
Clearly the plaintiffs were asking for 
demarcation: of the portion of the pro- 
perty which should be. theirs as a 
result of the partition. Imbedded in 
this prayer is a claim for possession. 
14, In the result the appeal 
fails and is dismissed with costs. 
Appeal dismissed. 
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admission to Medical College for 
successful candidates at public exemi- 
mation neither contravenes the provi- 
- sions of Andhra University Act (2 of 
1926) nor encroaches on the field cover- 
ed by Entry 66 of List I of the Cons- 
fitution and therefore is within execu- 
five power of the State Government. 
AIR 1964 SC 1823, AIR 1968 SC 4012, 
AIR 1970 SC 35, Relied on. 

(Paras 8, 9 15) 


The Government which runs the 
colleges has the right to make a selec- 
tion out of a large number of candi- 
dates and for this purpose they can 
prescribe a test of their own which is 
not against any law. The University 
Act merely prescribes a minimum 
qualification for entry into the hizher 
courses of study. The provisiors of 
law do not make it incumbent upon 
the Government to make their səlec- 
tion in accordance with the marks 
obtained by the applicant candidates 
at the qualifying examination. Merely 


because the Government tried to sup- ` 


plement the eligibility rule by a writ- 
ten test in subjects with which the 
candidates were already familiar, 
their action cannot be impeazhed. 
The test prescribed by the Government 
must be considered in the light of a 
second hurdle for the purpose of a 
screening to find out who of al. the 
candidates applying should be admit- 
ted and who should be rejected. 
Merely because the University has 
made regulations regarding the admis- 
sion of students to its degree ccurses 
it does not mean that any one who 
had passed the qualifying examiration 
is to be entitled to admissions to such 
courses of study. 


So also prescribing such test does 
in no way. militate against the power 
of Parliament under Entry 66 of List I 
of the Seventh Schedule to the Con- 
stitution. The above entry gives 
Parliament power to make laws for 
laying down how standards in an in- 
stitution for higher .educatior. are 
to be determined and how they can be 
co-ordinated. It has no relatior to a 
test prescribed by a Government or 
by a University for selectior of a 
number of students from ouz of a 
lagre number applying for admission 
to a particular course of study even 
if it be for higher education in any 
particular subject. AIR 1964 SC 1823, 
AIR 1968 SC 1012 and AIR 1970 SC. 35 
Relied. on. (Paras 8, 9, 15) 
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(B) Constitution of India, Arti- 
cle 21 — Prescription of entrance test 
by State Government in accordance 
with law, for admission to Medical 
College does in no way affect per- 
Sonal liberty of candidates secured 
under Article 21. (Para 18) 


Refusal of an application for ad- 
mission to Medical College cannot be 
said to affect one’s personal liberty 
guaranteed under that Article. Every- 
body, subject to the eligibility pres- 
cribed by the University, was at liberty 
to apply for admission to the Medical 
College. The number of seats being 
limited compared to the number of 
applicants every candidate cannot ex- 
pect to be admitted. Moreover such 
test being not invalid the deprivation 
of personal liberty, if any, in the 
matter of admission to a medical 
college is according to procedure esta- 
blished by law. (Para 18) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 35 (V 57) = 

(1970) 1 SCR 413, Chitra Ghosh 

v. Union of India ; 13 
(1968) AIR 1968 SC 1012 (V 55)= 

(1968) 2 SCR 786, Rajendran v. 

State of Madras 12 
(1967) AIR 1967 SC 1836 at p. 1844 

(V 54) = (1967) 3 SCR 525 at 

p. 540, Satwant Singh v. Passport 

Officer - 19 
(1964) ATR 1964 SC 1823 (V 51) = 

(1964) 6 SCR 368, R. Chitra- 


lekha v. State of Mysore 10 
(1953) 98 L-Ed. 884 = 347 U. S. 

497, Spottswood v. Sharpe 18 

Mr. S. V. Gupte, Sr. Advocate, 


(Mr. P. Parameswara Rao, Advocate, 
with him), for Appellants (In Both 
appeals); M/s. P. A. Chaudhury and K. 
Rajendra Chowdhary, Advocates, for 
Respondents 1 to 7 and Respondent 
No. 1 (in C. A. No. 2161-A of 1970 
and C. A. 2161-B of 19'70). 

The following Judgment of the 
Court was delivered by 

MITTER, J.:— These two appeals 
are from a common judgment of the 
High Court of Andhra Pradesh render- 
ed in two writ appeals from the 
judgment and order of a learned 
Judge of the same Court dismissing 
the applications filed by the appel- 
lants in the High -Ccurt and some 
others under Article 226 of the Cons- 
titution. The central question in 
these appeals is, whether the Entrance 
Test prescribed under notification of 
the Government dated July 23, 1970 
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for selection of candidates in the 
four Medical Colleges run by the 
eea in the Andhra area is justified in 
aw. 


2. The facts are as follows. In 
the Andhra area of the State there are 
four Medical Colleges run by the Gov- 
ernment and the total number of seats 
available for admission in the first 
year Integrated M.B.B.S. course in all 
the four colleges is 550. The State 
Government has been issuing rules 
every year after the publication 
of the results of the H.S.C. or 
S.S.L.C. Board of the University for 
selection of candidates for admission 
into the Medical Colleges. The test 
which was prescribed in July 1970 was 
the first of its kind. The test was duly 
held after the Additional Director of 
Medical and Health Services had issu- 
ed a notification inviting applications 
from candidates for the purpose on 
July 31, 1970. Any one desiring to 
enter any of these Medical Colleges 
had to complete and file his applica- 
tion in the prescribed form by August 
14, 1970 and appear at the Entrance 
Test to be conducted by the Director 
of Medical and Health Services on 30th 
‘ August 1970 at any of the centres indi- 
cated in the rules. There was an ex- 
emption from appearance at such exa- 
mination for candidates who had taken 
M.Se or B.Se Degree. The Gov- 
ernment notification of 23rd July 
prescribed inter alia the following 
standard of eligibility: 


(1) Candidates possessing the 
minimum qualification of H.Sce, (Multi- 
purpose). I.S.C., P.U.C., AIHSC or 
equivalent qualifications were eligible 
to appear for the Entrance Test pro- 
vided that: 

(a) In the above qualifying exami- 
nations, the candidates had taken up 
Physical sciences and Biological sci- 
ences for study and examination. 

(b) Candidates had passed the 
qualifying examination in one attempt. 

(c) Candidates had obtained not 
Jess than 50% of the marks in Physi- 
_ cal and Biological Sciences put together 
in their qualifying examination. 


(2) The Entrance Test was to con- 
sist of four papers of 50 marks each of 
the following subjects in two sessions: 

(a) The subject of Physical Sci- 
ences (Chemistry and Physics) 

(b) The subject of Biological Sci- 
ences (Zoology and Botany). 


AIR. 


The candidates had to appear and 
answer two papers i.e. Chemistry and 
Physical Sciences in the morning ses- 
sion and the remaining two papers i.e. 
Zoology and Botany in the evening 
session, The Entrance Test was to be 
conducted in a single day in two ses- 
sions each of two hours’ duration. 

(3) The standard of the test was 
to be comparable to the standard of 
qualifying examinations referred to 
above. 

(4) The test was to be partly 
objective and partly narrative. 

Tg: 5137 candidates applied for 
the Entrance Test out of which 4,669 
were accepted for the test. 4331 can- 
didates actually took the test. As the 
number of seats were limited the 
majority of the candidates who appear- 
ed for the test failed to secure admis- 
sion. Several writ petitions were fil- 
ed in the Andhra Pradesh High Court 
challenging the validity of the En- 
trance Test prescribed and the method 
of selection for admission to the Medi- 
cal Colleges. 

4, . Writ Petition No. 3859 of 
1970 was filed on August 6, 1970, the 
main prayer being that the State 
should be directed to withdraw the 
notification published by the Addi- 
tional Director of Medical and Health 
Services with a further direction to 
the State to admit the petitioners into 
the first year Integrated M.B.BS. 
course on the basis of the marks which 
had been awarded to them in the public 
examinations. Reliance was placed by 
the petitioners on certain provisions of 
the Andhra University Act (II of 1926) 
under which inter alia the Andhra 
University had been constituted as a 
body corporate with pcewers to provide 
for instructions in such branches of 
learning as might be considered suita- 
ble and to make provision for research 
and for the advancement and dissemi- 
nation of knowledge, to hold exami- 
nations, to confer degrees on persons 
who had pursued courses of study in 
the University and ta institute and 
maintain colleges and hostels ete. 


5. The contention of the peti- 
tioners was that it was the Academic 
Council of the University which was 
competent to prescribe qualifications 
for admission into all degree courses 
in the University and it was not for 
the Government to substitute itself for 
a statutory Academic body and test 
the academic standards of candidates 
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seeking admission into the Integrated 
M.B.B.S. course by the notification of 
the 23rd July. This was described as 
an attempt to assess the merits of the 
candidates on academic standards dif- 
ferent from those fixed by the Univer- 
sity. Holding the Entrance Test and 
making selection on the basis thereof 
in disregard of the marks obtained at 
the public examinations held by the 
University was further said to consti- 
tute an encroachment upon the Central 
subject listed in Entry 66 of List Iof the 
Seventh Schedule to the Constitution. 
Besides the above, other grounds were 
also taken, namely, that. the Govern- 
ment order was discriminatory, that it 
was not valid for want of publication 
in the official gazette, that the candi- 
dates were handicapped by reason of 
the fact that they did not have suffi- 
cient time to prepare themselves for 
the test and lastly that the test held by 
the Government interfered with the 
personal liberty of the candidates vio- 
lating Art. 21 of the Constitution. 


6. The learned trial Judge dis- 
missed the Writ Petitions. In appeal, 
however, the appellate Bench took a 
different view. In substance the ap- 
pellate court was of opinion that al- 
though the State Government had a 
right to prescribe rules and lay down 
its own criteria for making admissions 
{nto the colleges, it could not do so 
in total disregard of the marks obta- 
ined by the students at the University 
or other public examination necessary 
for eligibility and they could only do 
so if their action did not contravene 
the University Act or any other law. 
It was also held that the Government 
could hold a “test” in order to supple- 
ment or add to the qualifications al- 
ready prescribed by the University or 
other educational authority for the 
purpose of assessing the merits of 
candidates but they could not hold a 
test in substitution for the qualifying 
examinations, as this would be# en- 
croaching upon the jurisdiction of the 
universities concerned in the matter 
of laying down academic standards of 
the students. 


T We have therefore to exa- 
mine whether the Government had a 
right to prescribe a test for making a 
selection of a number of candidates 
from out of the large body of appli- 
cants for admission into the first year 
M. B. B. S. course and whether such 
action of the Government contravened 
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any provision already made by the 
legislature in that respect. Under Art. 
162 of the Constitution the executive 
power of a State extends to the matters 
with respect to which the legislaure of 
a State has power to make laws but 
this is subject to the provisions of the 
Constitution. As the Government runs 
these colleges, it undoubtedly has a 
right and a duty to make a selection 
from the number of applicants apply- 
ing for admission if all could not be 
admitted. If there was no legislation 
covering this field Government would 
undoubtedly be competent to prescribe 
atest itself to screen the best candida- 
tes. We have next to scrutinise the 
provisions of the Andhra University 
Act relied on by the High Court to see 
whether the action of the Government 
ran counter to any of those provisions. 
Under S. 23 of the Act it was a body 
known as the Academic Courcil of the 
University which had the power by 
regulations of prescribing all courses 
of study and of determining curricula 
and the general control of teaching 
within the university and was respon- 
sible for the maintenance of the stan- 
dards thereof. Under sub-s. (2) (h) of 
the Act these powers include the 
power to make regulations regarding 
the admission of students to the uni- 
versity or prescribing examinations to 
be recognised as equivalent to univer- 
sity examinations or the further quali- 
fications mentioned in sub-s. (1) of 
S. 33 for admission to the degree cour- 
ses of the university. Under S. 33 no 
student was to be eligible ior admis- 
sion to a course of study qualifying 
for admission to a post-matriculation 
university examination unless he had 
passed the examination prescribed as 
qualifying for admission to such course 
or an examination recognised by the 
Academic Council with the previous 
sanction of the State Government as 
equivalent thereto and possessed such 
further qualifications, if any, as might 
be prescribed. Sri Venkateswara Uni- 
versity, the only other University 
functioning in this area, was constitut- 
ed under a similar statute and had al- 
most identical provisions as those men- 
tioned above. 


8. The above provisions of law 
do not make it incumbent upon the 
Government to make their selection in 


accordance with the marks obtained 
by the applicant-candidates at the 
qualifying examination. Obtaining 
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50% of the marks at the . qualifying 
examinations was the first hurdle to 


large number of candidates and for 
this purpose they could prescribe a 
test of their own which was not against 
any law. Merely because they tried 
to supplement the eligibility rule by a 
written test in subjects with which the 
candidates were already familiar, their 
action cannot be impeached nor was 
there anything: unfair in the test pres- 
cribed. The test prescribed by the 
Government must be considered in 
the light of a second hurdle for the 
purpose of a screening to find out who 
of all the candidates applying should 
. Ibe admitted and who should be reject- 
ed. Merely because the University 
had made regulations regarding the 
admission of students to its degree 
courses, it did not mean that any one 
who had passed the qualifying exa- 
mination such as the P. U. C. or H. S. 
C. was ipso facto to be entitled to ad- 
mission to such courses.of study. If 
the number of candidates applying for 
such admission far exceeds the num- 
ber of seats available the University 
can have to make its choice out of the 
applicants to find out who should be 
admitted and if instead of. judging the 
candidates by the number. of marks 
obtained by them in the qualifying 
examination the University thinks fit 
to prescribe another test for admis- 
sion no objection can be taken thereto. 
What the University can do in the 
metter of admissions to the degree 
courses can certainly be done by the 
Government in the matter of admis- 
sion to the M.B.B.S. course. 


9, In our view the test pres- 
cribed by the Government in no way 
militates against the power of Parlia- 
ment under Entry 66 of List I of the 
Seventh Schedule to the Constitution. 
The said entry provides: . 


“Co-ordination and determination 
of standards in institutions for higher 
education or research and scientific 
and technical institutions.” 

The above entry gives Parliament 
power to make laws for laying down 
how standards in an institution for 
higher education are to be determined 
and how they can be co-ordinated. It 
has no relation to a test prescribed by 


a 
. 


A.L R- 


a Government or by a University for 
selection of a number of students from 
out of a large number applying for 
adinission to a particular course of 
study even if it be for higher educa- 
tion in any particular subject. 


10. Several decisions of this . 


Court were cited at the Bar which 
throw some light on the subject. In 
R. Chitralekha v. State of Mysore, 
(1964) 6 SCR 368 = (AIR 1964 SC 
1823) one of the contentions urged 
before this Court was that the Gov- 
ernment of Mysore had no power to 
appoint a selection committee for ad- 
mitting students to colleges on the 
basis of higher or different qualifica- 
tions than those prescribed by the 
University. What the Government had 
done in that case was to appoint one 
common selection committee for settl- 
ing admissions to the Engineering Col- 
leges and another such committee for 
settling admissions io Medical Col- 
leges. The Government of Mysore 
had sent a letter to the Director . of 
Technical Education informing him 


“that it had been decided that 25 — 


per cent of the maximum marks for 
the examination in the optional sub- 
jects taken into account for making 
the selection of candidates for admis- 
sion to Engineering Colleges shall be 
fixed as interview marks; it also laid 
down the criteria for allotting marks 
in the interview.” 

The selection committee converted the 
total of the marks in the optional sub- 
jects to a maximum of 300 marks and 
fixed the minimum marks for interview 
at 75. On the basis of the marks obtain- 
ed by the candidates in the examina- 
tion and those obtained at the inter- 
view, selections were made for admis- 
sion to Engineering end Medical Col- 
leges. Some of the candidates whose 
applications for admission to the said 
colleges were rejected filed petitions 
under Article 226 of the Constitution in 
the High Court of Mysore for quash- 
ing the orders issued by the Govern- 
ment in the matter of admissions to the 
said colleges and for a direction that 
they should be admitted in the Col- 
leges strictly in order of merit i.e. ac- 
cording to the marks obtained in the 
qualifying examinations. The argu- 
ments advanced before this Court 
were similar to those advanced before 
us. Referring to S. 23 of the Mysore 
University Act which gave the Acade- 
mic Council the power to prescribe the 
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conditions for admission of students to 


the University and in exercise cf 
which power, the University had pres- 
cribed the percentage of marks which 
a student had to obtain for getting 
admission in medical or engineering 
colleges it was observed by this Cour:: 


“The order of the Governmert 
‘ does not contravene the minimum 
qualifications prescribed by the Unm- 
versity; what the Government did wes 
to appoint a selection committee and 
prescribe rules for selection of stut- 
dents who have the minimum qualif- 
cations prescribed by the University. 
The Government runs most of the 
medical and engineering colleges. . 

The colleges run by the Governmert, 
having regard to financial commi- 
ments and other relevant considera- 
tions, can only admit a specific num- 
ber of students to the said colleges. 
They cannot obviously admit all the 
applicants who have secured the 
marks prescribed by the University. It 
- has necessarily to screen the appH- 
cants on some reasonable basis. The 
aforesaid orders of the Government 
only prescribed criteria for making 
admissions to colleges from among 


students who secured the minimum. 


qualifying marks prescribed by tre 
University. Once. it is conceded, and 
it is not disputed before us, that the 
State Government can run medical and 
engineering colleges, it cannot 5e 
denied the power to admit such qua_i- 
fied students as pass the reasonakle 
tests laid down by it. This is a power 
which every private owner of a col- 
lege will have, and the Government 
which run its own colleges cannot be 
denied that power.” 

Referring to Entry 66 in List I it was 
said: i 

i “If the impact of the State law 
providing for such standards on entry 
66 of List I is so heavy or devastating 
as to wipe out or appreciably abricge 
the central field, it may be struck 
down. But that is a question of fact 
to be ascertained in each case. It is 
not possible to hold that if a State 
legislature made a law prescribing a 
higher percentage of marks for extza- 
“ curricular activities in the matter of 
admission to colleges, it would be 
directly encroaching on the fiald 
covered by entry 66 of List I of <he 
Seventh Schedule to the Constitution. 
Tf so, it is not disputed that the State 
Government would be within its rights 
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to prescribe qualifications for admis- 
sion to colleges so long as its action 
does not contravene any other law.” 
With regard to the scheme of selection 
in that case it was said: 


"So long as the order lays down 
a relevant objective criteria and en- 
trusts the business of selection to qua- 
lified persons, this Court cannot obvi- 
ously have any say in the mattar. In 
this case the criteria laid down by the 
Government are certainly relevant in 
the matter of awarding marks at the 
interview.” 


11. With respect, it seems to 
us that the observations above quoted 
are equally applicable to the case be- 
fore us, the only difference being that 
whereas in the Mysore case marks 
were awarded on the basis of the im- 
pression created at the interview and 
added in a certain manner to the 
marks obtained at the University exa- 
mination in the case before us the 
marks obtained at the University only 
make candidates eligible to appear at 
the written test and it is the last test 
which is the determining factor as to 
who should be admitted and who 
should be rejected. 

12. In Rajendran v. State of 
Madras, (1968) 2 SCR 786 = (ATR 1968 
SC 1012) the petitioners challenged an 
order of.the State Government by 
which rules were promulgated for 
selection of candidates for admis- 
sion to a medical course. These rules 
inter alia provided for selecticn and 
classification of candidates including 
one for awarding a maximum of 75 
marks for extra-curricular activities 
which had been specified under five 
heads. Turning down the contention 
that there was no objective tast laid 
down in the rules for the interview it 
was said: (p. 795) - 

“So far as admission is concerned, | 
it has to be made by those who are in 
control of the Colleges. ... in 
case the Government, because the 
medical colleges are Government col- 
leges affiliated to the. University. In 
these circumstances, the Government 
was entitled to frame rules for admis- 
sion to medical colleges controlled by 
it subject to the rules of the university 
as to eligibility and qualifications. 
This was what was done in these cases 
and therefore the selection cannot be 
challenged on the ground that it was 
not in accordance with the University 
Act and the Rules framed thereunder.” 
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13. In Chitra Ghosh v. Union 
of India, (1970) 1 SCR 413 = 
(AIR 1970 SC 35) the appellants 


who had passed the pre-medical exa- 
mination. of the Delhi University 
obtaining over 62% marks were refus- 
ed admission to the first year M.B.B.S. 
course at the Maulana Azad Medical 
College which was a constituent of the 
University of Delhi and was establish- 
ed by the Government of India. The 
college prospectus contained certain 


rules relating to the admission of stu- . 


dents which made reservations of 
places in the college in favour of vari- 
ous categories of students and provid- 
ed for nominations to be made by the 
Central Government to fill some of the 
reserved places. The appellants .chal- 
lenged primarily the power of the Cen- 
tral Government to make the nomina- 
tions and contended that nine students 
nominated by the Government had 
obtained lower marks than theirs in 
the pre-medical examination so that if 
they were to be excluded, the appel- 
Jants would become entitled to be ad- 
mitted in the college. Rejecting this 
contention it was said: 


“It is the Central Government 
which bears the financial burden’ of 
running the medical colleges. It is for 
it to lay down the criteria for eligibi- 
lity. From the very nature of things 
it is not possible to throw the admis- 
sion open to students from all over the 
country. The Government cannot be 
denied the right to decide from what 
sources the. admissions will be made. 
That essentially is a question of policy 
and depends inter alia on an overall 
assessment and survey of the require- 
ments of residents of particular terri- 
tories and other categories of persons 
for whom it is essential to provide faci- 
lities for medical education. If the 
sources are properly classified whether 
on territorial, geographical or other 
reasonable basis it is not for the courts 
to interfere with the manner and 
method of making the classification.” 
The above case is not directly in point 
but it at least shows that a candidate 
has not an unqualified right to a seat in 
a medical college merely because he has 
obtained higher marks than another 
conde at the qualifying examina- 

on. 


14. Mr. Choudhury the learned 
advocate for the respondents put before 
us his contentions with regard to the 
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above in three propositions, namely, 
(1) The State has no power to trench 
upon the powers given to the Univer- 
sity. The test prescribed contravenes 
S. 23 of the Act. (2) Even if the mat- 
ter isnot covered by the Universities 
Act the executive cannot be allowed 
to usurp a law-making power in pres- 
cribing a test. (3) The rule affects 
prejudicially the right conferred on 
ARIES by the University Regula- 
ions. 


15. In our view there is no 
substance in any of the contentions 
as will be apparent from our conclu- 
sions noted above and the decisions of 
this Court bearing on this point. The 
University Act, as pointed out, merely 
prescribed a minimum qualification for 
entry into the higher courses of study. 
There was no regulation to the effect 
that admission to higher course of 
study was guaranteed by the securing 
of eligibility. The Executive have a 
power to make any regulation which 
would have the effect of a law so long 
as it does not contravene any legisla- 
tion already covering the field and the 
Government order in this case in no 
way affected the rights of candidates 
with regard to eligibility for admis- 
sion: the test prescribed was a further 
hurdle by way of - competition. when 
mere eligibility could not be made the 
determining factor. 


16. Mr. Choudhury faintly tri- 
ed to urge other points which may be 
briefly noted. One’ of the grounds 
was that some of the questions were 
not covered by the curricula by the 
P. U. C. or the $.S.L.C. examinations. 
This was not a ground which has any 
merit. If some of the questions were 
outside the syllabi all the candidates 
were at an equal disadvantage. Alter- 
natively the questions might have been 
put to find out whether the candi-- 
date’s knowledge was limited to the 
syllabus or whether he was sufficient- 
ly interested in the subjects so as to 
acquire knowledge beyond the pres- 
eribed curriculum. 


17. The next ground urged was 
that the written test was in substitu- 
tion of the University examination and 


was altogether a novel experiment, no ^ 


such test having been held before. In 
our view there is no substance in this 
contention either. The written test 
was not in substitution of the Univer- 
sity examination but it was something 
additional to that and the mere fact 
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that a written test had been introduz- 
ed in the year 1970 would be no ground 
for holding that the method of selec- 
tion was invalid. Further 
plaint can be made that the notice 2f 
examination was all too short or that 
it was never publishedin the Gazetie. 
If it was short it affected everybody 
equally adversely and the figures 
showing how many candidates had 
taken the test demonstrates very cleer- 
ly that everybody who had cared to 
sit for the examination had an oppcr- 
tunity of doing so. Publication of tae 
notification in the Gazette was rot 
called for by any law. - 


18. Lastly it was urged that 
such test affected the personal liberty 
of the candidates secured under Arti- 
cle 21 of the Constitution. We fail to 
see how refusal of an application to 
enter a medical college can be said to 
affect one’s personal liberty guaren- 
teed under that Article. Everybody, 
subject to the eligibility prescribed by 
the University, was at liberty to apply 
for admission to the Medical Colleze. 
The number of seats being limited 
compared to the number of applicants 
every candidate could not expect to 
be admitted. Once it is held that she 
test is not invalid the deprivation of 
personal liberty, if any, in the matter 
of admission to a medical College was 
according to procedure established by 
law. Our attention was drawn to zhe 
case of Spottswood v. Sharpe, (1953) 
98 L. Ed. 884 in which it was held taat 
due process clause of the Fifth 
Amendment of the American Consti- 
tution prohibited racial segregation in 
the District of Calumbia. Incidentelly 
the Court made a remark (at p. 887): 


“Although the Court has not as- 
sumed to define “liberty” with any 
great precision, that term is not con- 
fined to mere freedom from bodily 
restraint. Liberty under law extends 
to the full range of conduct which 
the individual is free to pursue, and it 
cannot be restricted except for a 
proper governmental objective. Se- 
gregation in public education is not 
reasonably related to any oprcper 
governmental objective, and thus it 
imposes on Negro children of the Dis- 
trict of Columbia a burden that con- 
stitutes an arbitrary deprivation of 
their liberty in violation of the Due 
Process Clause.” 

The problem before us is altogether 
different. In this case everybody sub- 
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ject to the minimum qualification 
prescribed was at liberty to apply 
for admission. The Government objec- 
tive in selecting a number of them 
was certainly not improper in the 
circumstances of the case. 

19. Learned counsel also re- 
ferred us to an observation of this 
Court in Satwant Singh v. Passport 
Officer, (1967) 3 SCR 525 at p. 540 = 
(AIR 1967 SC 1836 at p. 1844) that: 

“ ‘liberty’ in our Constitution bears 
the Same comprehensive meaning as 
is given to the expression “liberty” by 
the 5th and 14th Amendments to the 
U. S. Constitution and the expression 
“personal liberty” in Article 21 only 
excludes the ingredients of “liberty” 
enshrined in Article 19 of the Consti- 
tution.” 


We do not find it necessary to dilate 
on this point in view of our conclusion 
that even if personal liberty extends 
to such conduct there has not been 
any deprivation thereof in violation of 
any procedure established by law. 


20. In the result the appeals 
are allowed, but in the circumstances 
we leave the parties to bear their own 


costs. 
Appeals allowed. 
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V. BHARGAVA AND I. D. DUA, JJ. 


1. M/s. Gannon Dunkerley and 
Co. Ltd. (In C. A. No. 1342 of 1966), 
2. Gannon Dunkerley Employees’ 
Union (In C. A. No. 1951 of 1966), Ap- 
pellants v. 1. Their Workmen (In C. A. 
No. 1342 of 1966), 2. M/s. Gannon 
Dunkerley and Co. Ltd. and another. 
(In C. A. No. 1951 of 1966), Respon- 
dents. 

And C. A. No. 2140 of 1966. 

M/s. Gannon Dunkerley and Co. 
Ltd., Appellant v. Their Workmen, 
Respondents. 

C. A. Nos. 1342 and 1951 of 1966, 
and C. A. No. 2140 of 1966, D/- 4-2- 
1971. 

(A) Industrial Disputes Act (1947), 
Schedule 3, Item 5 — Available sur- 


*(Ref. (IT) No. 232 of 1962, D/- 28-2- 
1966 — Ind. Tri. — Bom.) 
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plus for distribution as bonus — Ad- 
vances not made in course of business 
transactions of a nature as would 
form part of working capital, have to 
be treated as part of capital assets in 
calculation of available surplus — 
(X-Ref.:— Payment of Bonus Act 
(1965), Section 5). AIR 1968 SC 963 
Applied. (Para: 2) 

(B) Industrial Disputes Act (1947). 
Schedule 3, Item 5 — Computation of 


gross profit for calculation of surplus - 


available for bonus — In absence of 
any claim that income. accruing from 
trade investments is extraneous in- 
come earned from activities in which 
workmen made no contribution the 
income is not deductible from gross 
profit — Investment amount, however, 
has to be treated as part of capital as- 
sets — (X-Ref.:— Payment of Bonus 
Act (1965), Section 6). (Para 3) 


(C) Industrial Disputes Act (1947), 
Schedule 3, Item 5 — Computation o 
gross profit for calculation of surplus 
available for bonus — Interest earned 
by Company on loans advanced on 
personal security being an extrane- 
ous income in which workmen made 
no contribution is deductible from 
gross income but only after setting off 
the interest paid on loans by the Com- 
pany — Loans themselves must be 
treated as capital assets for calcula- 
tions of working capital — (X-Ref. :— 
Payment of Bonus Act (1965), Sec- 
tion 6). ATR 1968 SC 963, Relied on. 

(Para 4) 


(D) Industrial Disputes Act (1947), 
Schedule 3, Item 5 — Computation of 
gross profit for calculation of surplus 
available for bonus — Entries in regis- 
ters produced by Company showing 
original cost of buildings should be 
accepted when there is evidence to 
show that the registers were kept in 
regular course of business — The 
Tribunal commits a serious error in 
ignoring the registers in giving his 
finding as to original costs — (X- 
Ref.:— Payment of Bonus Act (1965), 
Section 6). (Paras 5 and 6) 

(E) Industrial Disputes Act (1947). 
Schedule 3, Item 5 — Computation of 


gross profit for calculation for surplus’ 


available for bonus — Claim for re- 
habilitation grant for machinery 
should not be rejected ‘merely for 
failure .to prove multiplier — (X- 
Ref. :— Payment of Bonus Act (1965) 
Section 6). (1969) 3 SCC 832, Rel. on. 

(Para 9) 
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Estimates of price of machinery 
which are not intended to be quota- 
tions themselyes do not represent re- 


` placement value of the machines. 


(Para 9) 

(F) Industrial Disputes Act (1947), 
Schedule 3, Item 5 — Claim for reha- 
bilitation grant for machinery in cal- 
culation of surplus available for bonus 
—Life of machinery working only in 
one shift on iron and steel has to be 
approximately fixed at 20 years and 
on this basis the divisor has to be 
calculated — (X-Ref.:— Payment of 
Bonus Act (1965), Section 6}. AIR 1968 
SC 963, Distinguished. AIR 1968 SC 
538, Rel. on. (Para 10) 


(G) Industrial Disputes Act (1947), 
Schedule 3, Item 5 — Claim for reha- 
bilitation grant for machinery in cal- 
culation of. surplus available for 
bonus — Divisors’ should be worked 
out only after estimating coer 
life of machinery. — (X-Ref.:— Pay- 
ment of Bonus Act (1965), Section 6.). 
(1964) 4 SCR 429; (1966) 2 Lab LJ 
200, Rel. on. (Para 11) 


Where the divisors have been 
arbitrarily worked out it was held 
that the claim for rehabilitation had 
to be rejected. (Para 11) 


(H) Industrial Disputes Act (1947), 
Schedule 3, Item 5 — Claim for reha- 
bilitation grant in calculation of sur- 
plus available for bonus — While 
calculating the grant the depreciation 
reserve must be deducted even if it is 
not available as a liquid asset — (X- 

Ref. :—. Payment of Bonus Act (1965), 
Section 6). (Para 13) 


In addition aiken reserves like 
general reserve are liable to be de- 
ducted but only if they are available 
as liquid reserve and are not earmark- 
ed for any specific purpose. 

yg (Para 13) 


(I) Industrial Disputes Act (1947), 
Schedule 3, Item 5 — Computation of 
gross profit for calculation of surplus 
available for bonus — In allocation 
of surplus between Company and 
workmen Court cannot take into 
account also bonus paid to officers at 
the same rate as awarded to workmen 
under an industrial dispute ~- In 
absence of any specific 
officers cannot put forward a claim on 
same basis as workmen — (X-Ref.:— 
Payment of Bonus Act (1965), Sec- 
tion 6). (Para 14) 
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Cases Referred: Chronological Paras 


(1969) (1969) 3 SCC 832 = (1970) 
1 Lab LJ 657, Aluminium Cor- 
poration of India v. Their Work- 
men 9 
(1968) AIR 1968 SC 538 (V 55) = 
(1968) 1 SCR 779 = 1968 Lab . 
IC 531, National Engineering 
Industries Ltd. v. Its Work- 
men 1 10 
(1968) ATR 1968 SC 963 (V 55) = 
(1968) 2 SCR 311 = 1968 Lab 
IC 1201, Workmen of Hindustan 
Motors Ltd. v. Hindustan Motors 
Ltd. 1, 2, 4, 10 
(1966) (1966) 2 Lab LJ 200 = . 
(1966) 12 Fac LR 363, Workmen 
of National Tobacco Co. Ltd. v. 


National Tobacco Co. Ltd. 11 


(1964) (1964) 4 SCR 429 = (1963) | 
7 Fac LR 354, Aluminium Cor- 
poration v. Their Workmen 11 


{1960) AIR 1960 SC 1006 (V 47) = 
(1960) 1 Lab LJ 548, Petlad 
Turkey Red Dye Works Co. 
Ltd. v. Dyes and Chemical Wor- 
kers Union 

(1959) ATR 1959 SC 967 (V 46) =- 
1959 SCR 925, Associated Cement 
Companies Ltd., Dwarka v. 
Its Workmen 1 


The following Judgment of the 
Court was delivered by 


BHARGAVA, J.:— These three 
appeals ‘by special leave arise ott of 
two Awards by the Industrial Tri- 
bunal, Bombay, in two References re- 
Jating to bonus made by the State 
Government under Section 10 (1) (d) 
of the Industrial Disputes Act, 1947. 
The employer is Messrs. Gannon 
Dunkerlay and Company Ltd. (herein- 
after referred to as “the Compazy”). 
The workmen of the Company were 
represented in these industrial dis- 
putes by the Gannon Dunkerlay Em- 
ployees’ Union ‘(hereinafter referred 
to as “the Union”). One reference re- 
lated to the . bonus claimed by the 
workmen at 50% of their annual 
wages for the years 1958-59 and 1959- 
60, while the second reference related 
to the bonus claimed at the same rate 
for the year 1960-61. The Tribunal 
awarded the bonus after calculating 
surplus available for distribution of 
bonus in accordance with the Full 
Bench Formula laid down bv the 
Labour Appellate Tribunal and ap- 
proved by this Court in the case of 
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Associated Cement Companies Ltd. 
Dwarka Cement Works, Dwarka v. 
Its Workmen, 1959 SCR 925 = (AIR 
1959 SC 967). Both parties to the 
appeals are agreed that the Tribunal 
acted rightly in applying that formula 
for calculation of bonus payable to 
the workmen; but both the parties 
were dissatisfied with the manner in 
which the calculations were made and 
with the details of the calculations. 
When arguments were heard by us in 


_ these appeals, we asked learned coun- 


sel for parties and the representative 
of the Union in the appeal of the 
Union to give us fresh calculations 
based on Full Bench Formula as ex- 
plained, by this Court in the cases of 
National Engineering Industries Ltd. 
v. Its Workmen, (1968) 1 SCR 779 = 
(AIR 1968 SC 538) and Workmen of 
Hindustan Motors Ltd. v. Hindustan 
Motors Ltd., (1968) 2 SCR 311 = (AIR 
1968 SC 963), as the Tribunal had not 
followed all those principles. Counsel 
for parties gave us calculations, but 
it was again found that there was dif- 
ference of opinion on a number of 
points arising in connection with these 
calculations. The points of difference 
were 10 in number. As a result, we 
heard detailed arguments on all those 
10 points of difference, and we pro- 
ceed to give our decision on these 10 
points of difference. We may add. 
that, on conclusion of the arguments 
on all these contested points, we indi- 
cated to counsel our decision on 9 of 
them when reserving the judgment, 
so that counsel could work out agreed 
figures of surplus available for distri- 
bution of bonus in each of the three 
years in accordance with those prin- 
ciples and the other agreed prin- 
ciples. The .figures of available sur- 
plus having been supplied by counsel 
for parties, we shall proceed in this 
judgment to allocate the surplus and 
to declare what is the appropriate 
amount of bonus payable in respect of 
each of the three years. We now 
take up the ten contested points, one 
at a time. 


2. The first dispute related to 
the question whether the amount 
shown in the balance-sheet as ad- 
vances recoverable in cash or in kind 
or for value to be received, on the as- 
sets side is to be treated as part of 
fixed and capital assets, or is to be 
treated as part of working capital, in 
order to determine on what amount 
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of reserves, utilised as working capi- 
tal, return should he allowed to the 
Company in calculation of surplus. 
The claim of the Company was that 
these advances should be treated as 
part of the working capital when 
working out the figure of working 
capital in accordance with the prin- 
ciple adopted by this Court in Hindu- 
stan Motors case, (1968) 2 SCR 311 = 
(AIR 1968 SC 963) (supra), because 
these advances were made in accord- 
ance with the business transactions of 
the Company to various constituents 
etc. The argument is not supported 
by any material. There is no evi- 
dence on the record that these ad- 
vances were made in the course of 
business of the Company. to parties 
from whom the Company was making 
purchases. In fact, the nature. of two 
of the advances during the year 1958- 
59 appears to be that these advances 
were given to officers of the Company, 
or to a private limited Company where- 
lin two Directors were interested. 







case, (1968) 2 SCR 311 = (AIR 1968 
SC 963) as not forming part of the 
working capital, but as part of the 
capital assets. In the absence of any 


tions of such a nature that they would 
form part of the working capital 
these advances have to be treated as 
part of capital assets following the 
decision in Hindustan Motors case, 
(1968) 2 SCR 311 = (AIR 1968 SC 963), 
(supra). 


3. The Second point raised 
was whether dividends received from 
trade investments in each of the three 
years should be deducted from the 
gross profits for calculation of surplus 
available for bonus. This is a ques- 
tion that has to be decided against the 
Company on the ground that no claim 
was put forward before the Tribunal 
to treat the income accruing through 
these dividends as extraneous income 
earned. from activities in which the 
workmen made no contribution. These 
trade investments have to be treated 
as capital assets of the Company for- 
ming part of their trading activities. 
The income accruing from these divi- 
cends must, therefore, be related to 
the business of the Company as a 
whole and, hence, the income from 
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these dividends has to be included in 
income for purposes of calculation of 
surplus, available for bonus. . The 
amount invested in earning these divi- 
dends will, however, have to be 
treated not as part of working capital, 
but as part of capital assets of the 
Company. 


4, The third. point requiring 
decision relates ta the entry in the 
balance-sheet in respect of loans ad- 
vanced by the Company on personal 
security. Interest was earned on these 
loans. It was urged that this interest 
on loan investments should be treated 
as extraneous income which the| 
workmen cannot claim to have been 
earned with their contribution. This 
is correct. Income from such loans 
must be deducted from the gross in- 
come when calculating surplus avail- 
able for bonus. However, on the prin- 
ciple laid down in Hindustan Motors 
ease, (1968) 2 SCR 311 = (AIR 1968 

C 963) against this income must first 
be set off the interest paid on loans by 
the Company on the principle that the 
Company has no justification for 
earning extraneous income by utilis- 
ing part of its funds for that purpose, 
while adding to the expenditure in 
the business by paying interest in res- 
pect of loans taken by the Company. 
It is only if any surplus income is 
left after deducting the interest paid 
on loans that, that amount will be 
excluded from the calculations. The 
loans themselves will have to be 
treated as capital assets for purposes 
of calculation of the working capital. 


5. The next three points all 
relate to calculation of rehabilitation 
grant which, in the Formula, is usual- 
ly the most contentious point. The 
rehabilitation is claimed in respect of 
buildings of the Company utilised for 
its business purposes, plant and 
machinery belonging to the cylinder 
factory of ‘the Company, and other 
plant and machinery of the Company 
which is primarily used for its busi- 
ness of civil engineering. So far as 
buildings are concerned, the Company ' 
claimed rehabilitation in respect of 
three sets of buildings, the first set, 
valued at Rupees 82,000/-, was con- 
structed in the year 1947-48, the 
second set of buildings worth Rupees 
50,000/- was constructed in 1952-53, 
and the third set claimed to be of the 
value of Rupees 4,95,648/- was con- 
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structed in the year 1958-59 whick is 
the first of the years in respect of 
which bonus has been claimed in the 
first reference by the workmen. The 
argument on behalf of the Union was 
that the Company has not proved the 
original cost of these buildings, nor 
has it proved the multiplier or the 
divisor, so that no rehabilitation grant 
should be allowed at all in respect of 
these buildings. In order to prove 
the original cost of the buildings, the 
Company examined two witnesses S. 
K. Guha Thakurta, Engineer, and Har 
Kishan Lal Gupta, Accountant. The 
argument was that the evidence of 
these witnesses as to original cost has 
not been accepted by the Tribunal 
and this Court should not inter7zere 
with this finding of fact recorded by 
the Tribunal. It. however, app2ars 
that, in recording this finding 
Tribunal committed a very 
serious error in completely igno- 
ring the registers Exhibits C-1 and C-5 
which were produced to show the 
original cost of the buildings. Exhibit 
C-1 contains the entry relating to the 
buildings constructed in 195€-59, 
while Ext. C-5 contains entries of the 
buildings constructed in the years 
1947-48 and 1952-53. The Engineer 
Guha Thakurta, in preparing the 
statement for rehabilitation grant for 
the buildings, took the figures from 
the Accounts Department. Harkishan 
Lal Gupta, on behalf of the Accounts 
Department, proved that the figures 
were given to Guha Thakurta. Gupta 
states that he had seen these registers 
Exts. C-1 and C-5 and that, though 
the figures were supplied by cther 
members of the accounts staff, he had 
a check made of all the figures. The 
authenticity of the registers C-1 and 
C-5 was not challenged before the 
Tribunal. Some attempt was mad2 by 
learned counsel in this Court to show 
that the register Ext. C-1 was not 
kept in the regular ccurse of bus_ness 
and could not be relied upon. Rəgis- 
ter Ext. C-1 not only contains ertries 
about the buildings of the cylinder 
factory of the Company, but also 
contains entries relating to the 


machinery and plant of the factory. 
In challenging the authenticity of this 


register, counsel pointed out that the 
entries were not made in it in respect 
of plant and machinery in the chrono- 
logical order of purchase. Seccndly 
entries up to page 23 and even on 
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page 29 were made in respect of 
plant and machinery acquired during 
the years 1958-59 to 1960-61, and then, 
on page 29 entry is made in respect 
of buildings. From this it was sought 
to be inferred that this register was 
specially prepared for these industrial 
disputes and was. not kept in the 
regular course of business. It was 
further pointed out that pages 13 and 
15 had been stuck together, so that 
no page 14 existed in the register. 
The main objection on which reliance 
was placed related to the fact that 
entries were made in respect of plant 
and machinery up to page 28 and 
thereafter entries in respect of build- 
ings were made on page 29, even 
though the entry about buildings re- 
lated to the year 1958-59, while some 
of the entries about plant and machi- 
nery related to the later years even 
up to the year 1960-61. An examina- 
tion of the register, however, explains 
the manner in which the register had 
been kept. It appears that the Com- 
pany envisaged that, during the 
period that the register will be in use, 
28 pages will be needed to make en- 
tries in respect of plant and machi- 
nery. In the very beginning, there- 
fore, these pages were kept for that 
purpose, while 29th page was allotted 
to buildings. The 30th page was allot- 
ted to motor vehicles, and the 31st 
page to typewriters. However, when 
entries came to be made from time to 
time, all the entries relating to plant 
and machinery could not be made with- 
in 28 pages, so that some of the entries 
were made on page 29 after separat- 
ing part of that page from the page 
allotted to buildings by drawing a 
line across the page. Similarly, en- 
tries relating to motor vehicles could 
not be completed on page 30, so that 
they were carried over to page 31 
where only part of the page was need- 
ed for typewriters. On page 31, the 
heading “Typewriters” was put at the 
initial stage, but the expression “Motor 
Vehicles” was added to the heading 
after the word “Typewriters” when 
entries in respect of them were re- 
quired to be made on page 31. These 
entries, instead of showing that the 
register was not maintained in the 
regular course of business, are indi- 
cative of the contrary. So far as the 
order of entries in respect of plant 
and machinery of the factory is con- 


cerned, it is true that they are not in 


` 
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the order of date of purchase. The 
reason why they are not in that order 
could have been explained if this regis- 
ter had been challenged by asking 
specific questions from the Accoun- 
tant, Harkishan Lal Gupta; but the 
register was admitted in evidence by 
the Tribunal without any objection 
from the Union. It was for the Union 
to challenge its authenticity by cross- 
examining Gupta on the points which 


could throw doubt on its authenticity.. 


It is quite possible that the entries 
may have been made not in the order 
in which the machineries were pur- 
chased, but in the order in which they 
may have been received inthe factory. 
Some plant and machinery purchased 
earlier may have been received later. 
While such possibilities exist, there is 
no reason to doubt that the register is 
maintained in the regular course of 
business. The same argument applies 
to the circumstance that pages 13 and 
15 have been stuck together and no 
page 14 now exists. There is nothing 
` to show that this sticking together was 


not necessitated by some error which - 


took place in making entries on that 
page 14 at the time when occasion 
arose to make entries on that page. In 
fact, if the register had been prepared 
at one sitting for purposes of these 


cases, the Company would have taken’ 


care that no suspicious circumstance 
comes into existence and, if, by 
chance, any error was committed, it 
could have prepared another register 
in lieu of Ext. C-1. The fact that this 
was’ not done shows that this register 
is the register kept in the course of 
business and, hence, there is no reason 
to doubt the entries made in it.’ This 
register proves that the buildings for 
the cylinder factory constructed in 
the year 1958-59 cost Rs. 4,54,789/-. 


6. Then, there is the register 
Ext. C-5 which contains entries of lots 
of other buildings owned by the Com- 
pany, including buildings which are 
not used for business purposes and are 
let out for earning extraneous income 
and in respect of which no rehabilita- 
tion grant has been claimed by the 
Company. This register is the regis- 
ter maintained for the purpose 
of calculating depreciation in res- 
pect of each building. This regis- 
ter was started in the year 1955-56, 
and the progressive depreciation in 
respect of each building from that year 
onwards is entered in this register, The 


6,27,648/-. 
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register shows original cost of build- 
ings of the year 1947-48 at Rupees 
82,000/- and of the year 1952-53 at 
Rs. 50,000/-. Thus, there was a proof 
available in these registers of the ori- 
ginal cost of these three blocks of 
buildings. The claim of the Company 
for rehabilitation grant for the year 
1958-59 was in respect of buildings of 
the value of Rs. 4,95,648/-. As we have 
just indicated, the entries in register 
C-1 bear out the construction of build- 
ings for the cylinder factory in 1958- 
59 of the value of Rs. 4,54,789/-. For 
buildings claimed to have been con- 
structed in that year of the value of 
the difference between these two 
amounts no documentary evidence has 
been produced. Reliance was placed 
on behalf of the Company on a certi- 
ficate issued by the Chartered Accoun- 
tant ‘on 18th April, 1963 in which the 
total original cost of the buildings} - 
used by the Company for its business 
purposes, after excluding those that 
were let out, was certified to be Rupees 
6,27,648/-. It was urged that, if, from 
this amount, the three amounts proved 
as value of buildings entered in the 
two registers Exs. C-1 and C-5 is 
deducted, the balance represents the 
additional buildings that were con- 
structed in 1958-59 and which are used 
for business purposes by the Com- 
pany. This certificate cannot be ac- 
cepted as the basis for proving that 
buildings of that value were really 
constructed in the year 1958-59 and 
form part of the business premises of 
the Company. The certificate cannot 
be held to prove the original cost of 
those buildings. Even the - Chartered 
Accountant, who gave the certificate, 
did not explain in the affidavit how he 
had arrived at this figure of Rupees 
Consequently, rehabilita- 
tion grant can be allowed only in res- 
pect of the three sets of buildings, 
mentioned above, the original cost of 
which has been proved by production 
of registers Exts. C-1 and C-5. 


7. The multiplier in respect of 
the buildings has been proved by the 
Engineer Guha Thakurta. This multi- 
plier was given in the statement pre- 
pared by him for purposes of calcula- 
tion of rehabilitation grant. Accord- 
ing to the figures given by him, the 
cost of replacement of buildings of 
1947 would be 250 per cent of the ori- 
ginal cost in the year 1963. Similarly, 
the buildings of 1952-53 reconstructed 


Ph 
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in 1963 would cost 200 per cent of the 
original cost, while buildings of 1953- 
59 reconstructed would cost 120 par 
cent, thus giving multipliers of 2.50, 2 
and 1.20. He has stated that he has 
given these multipliers on the basis of 
his experience and onthe basis of Lis 
technical knowledge. There is no such 
cross-examination as would justify 
rejecting his evidence. . He stated that 
he has documents to show that Lis 
judgment is correct, and added that 
these documents included the formu- 
lated schedules of rates of the Ral- 
way, M.E.S. and P. W. D. Departments. 


In that connection; he also produced an + 


agreement of 1955-56 for M.E.S. 
work for this very Company in which 
the rate was 201 per cent as compared 
with the rate of 1947. He ‘was rot 
specifically asked to produce these 
schedules. In these circumstances, 
there is no reason to disregard his e7i- 
dence and the multipliers given by 
him must, therefore, be accepted. 


8. As regards the divisor, it 
has been worked out by the Engineer 
Guha Thakurta on the basis of averege 
life of 35 years of these buildings. 
There is nothing either in his cercss- 
examination or in other evidence to 
show that this estimate of the age of 
buildings given by Guha Thakurta on 
the basis of his experience and techni- 
cal knowledge is in any way incorrect. 
The Tribunal, in fact, did not spectfi- 
cally deal with the multiplier and zhe 
divisor, and rejected the case of she 
Company primarily because the Tribu- 
nal thought that the original cost had 
not been satisfactorily established. In 
this connection, another point raised 
on behalf of the Union was that the 
figure of depreciation of Rs. 12,624/- 
in respect of the buildings of the year 
1958-59 required for being deducted 
from the rehabilitation grant claimed 
has not been properly proved. This is 
the amount which was shown as the 
depreciation of the -year in the state- 
ment prepared on behalf of the Com- 


_pany by the Engineer Guha Thakurta. 


This figure is partly supported by the 
register Ext. C-5 in respect of the 
buildings of the years 1947-48 and 
1952-53. In a consolidated statement 
showing the fixed assets of the Com- 
pany marked Annexure A, a sum of 
Rs. 56,534/- has been shown as the 
depreciation for the year 1958-59 in 
respect of land and buildings owned 
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by the Company.. This depreciation re 
lates not only to the buildings in res- 
pect of which rehabilitation grant has 
been claimed, but also depreciation on 
buildings which are let out and in res- 
pect of which no rehabilitation grant 
has been claimed, as the income from 
them is treated as extraneous income. 
This explains why only a sum of 
Rs. 12,614/- has been shown as the de- 
preciation in this year which has to 
be confined to the buildings used for 
business purposes and in respect of 
which the Company is entitled to 
claim rehabilitation grant. The certi- 
ficate given by the Chartered Accoun- 
tant, referred to above, gives an indi- 
cation of this break-up. It appears 
that Rs. 12,614/- was the total depre- 
ciation in respect of business buildings, 
while the rest was depreciation in res- 
pect of other buildings which are let 
out. Referring to the decision of this 
Court in Petlad Turkey Red Dye 
Works Co. Lid. v. Dyes and Chemical 
Workers Union, (1960) 1 Lab LJ 548= 
(AIR 1960 SC 1006) the counsel urged 
that this certificate should not be ac- 
cepted as proof. We are not accepting 
the certificate as proof of the depre- 
ciation on the buildings for this year. 
The proof is partly in the register Ext. 
C-5 and partly in the evidence of the 
witnesses. The certificate only con- 
firms that this calculation is correct. 
In these circumstances, this figure 
must be held to be acceptable and, on 
this ground, the claim for rehabilita- 
tion grant cannot be rejected. Of 
course, in making the calculation, this 
amount of depreciation will be deduct- 
ed out of the rehabilitation amount 
calculated in accordance with the 
principles laid down in the Full Bench 
Formula. It may be mentioned that, 
even according to the Company, no 
rehabilitation grant is claimable in res- 
pect of the buildings, except for one 
single year 1958-59 out of the years in 
dispute. In the+ years 1959-60 and 
1960-61, the amount of depreciation 
available in each year exceeds the 
amount required for rehabilitation of 
the buildings in those years, so that no 
rehabilitation grant will be taken into 
account in those two years. 


9. The next claim in respect of 
rehabilitation for plant and machinery 
of the cylinder factory has also to be 
allowed, though in a modified form. 
In respect of this claim also, it was 
urged on behalf of the Union that all ` 
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the three necessary factors had not 
been satisfactorily proved. So far as 
the original cost is concerned, that has 
been established by production of the 


register Ext. C-1. We have already 
dealt with the objections against this 
register and have held that it can be 
relied upon. It shows the original 
cost of all the plant and machinery of 
the cylinder factory. With regard to 
the second factor required to be esta- 
blished, viz., the multiplier, the evi- 
dence given on behalf of the Company 
is certainly very unsatisfactory. There 
were 45 machines in the factory, while 
quotations were produced-only in res- 
pect of 7 machines. Even though 
Rajendra Nath, the Factory Manager, 
came to prove the multiplier worked 
out for all the machines on the basis 
of these few quotations, he did not 
specifically give evidence to show that 
all the 45 machines were comparable 
with these 6 or 7 in respect of which 
estimates of price at the time of the 
reference to the Tribunal were obtain- 
ed. Further, the correspondence and 
the evidence of the witnesses also 
shows that, in fact, no attempt at all 
was made to obtain quotations for 
actual replacement of even these 7 
machines. In each case, an inquiry 
was made as to what would be the 
price of the machines which were sup- 
plied earlier from the suppliers. The 
suppliers, thus, merely gave estimates 
of the price and did not give any quo- 
tations. As held by this Court in 
Aluminium Corporation of India v. 
Their Workmen, (1969) 3 SCC 832 
such estimates, which were not in- 
tended to be quotations by the sen- 
ders themselves, could not be held to 
represent the replacement value of the 
machines. In these circumstances, the 
multiplier of 1.15 claimed by the Com- 
pany in the evidence of Rajendra Nath 
cannot be accepted. At the same time, 
there is the circumstance that all these 
machines were purchased in the year 
1958-59, while the rehabilitation grant 
had to be calculated in 1963. There 
was no indication at all that there had 
been any fall in prices during this 
period: if at all, there may have been 
a rise in prices which is also borne out 
by the 7 estimates sent by suppliers 
who were contacted by the Company. 
Consequently, it seems to us to be fair 
that rehabilitation in respect of that 
plant and machinery should be allow- 
ed to the Company after treating the 
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prices as constant which will give a 
multiplier of 1 only. For the failure 
to prove the multiplier, we do not 
think that the claim for rehabilitation 
should be rejected altogether. 


10. So far as the life of machi- 
nery for purposes of the divisor is 
concerned, Rajendra Nath has stated 
that the average life of the machinery 
would be 17 years. He has given this 
estimate of life on the basis of his 
experience and technical knowledge. 
On behalf of the Union, it was urged 
that the life should be taken to be 
at least 25 years. The Tribunal did 


‘not accept the evidence of Rajendra 
‘Nath on the ground that he was un- 


able to cite any authority in support 
of his opinions; but it is significant 
that he was not asked to cite the au- 
thorities. The Union relied on the 
decision of this Court in Hindustan 
Motors case, (1968) 2 SCR 311 = (AIR 
1968 SC 963) (supra) to urge that, in 
the absence of any evidence, the Court 
should accept the life of a machinery 
to be 25 years. The remark in that 
case related to machinery used ‘in tex- 
tile mills when it was envisaged that 
25 years would be the normal life of 
the machinery. The machinery in the 
cylinder factory is being used for 
working not on soft material like cot- 
ton or yarn, but for working on iron 
and ‘steel. On behalf of the Company, 
therefore, it was urged that the esti- 
mate of 17 years made by Rajendra 
Nath should not be rejected, as in the 
Hindusthan Motors case, (1968) 2 SCR 
311 = (AIR 1968 SC 963) (supra) itself 
where the machinery was required to 
work on similar raw material, was 
taken to have a life of 15 years if the 
work was carried on in two shifts, 
and 10 years if it was carried on in 
three shifts. In this connection, reli- 
ance was also placed on behalf of the 
Company on the remarks of this Court 
in the case of National Engineering 
Industries Ltd. . (1968) 1 SCR 779 = 
(AIR 1968 SC 538) (supra) where 25 
years’ life fixed for textile machinery 
was not accepted as comparable with 
the life of machinery of the National 
Engineering Industries. In the present 
case, however, there is no evidence at 
all that the work was being carried on 
even in two shifts, so that the life of 
15 years accepted in the. case of Hin- 
dustan Motors case, (1968) 2 SCR 311 
= (AIR 1968 SC 963) cannot be equat- 
ed with the life of the machinery in 
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question. It appears to us that, coa- 
siedring all the circumstances and on 
the basis that, in the absence of proof, 
it must be assumed that the work is 
being done in only one shift, the lHe 
of the machinery should be appro- 
priately fixed at 20 years. It is on this 
Woes that the divisor has to be caleu- 
ated. i 


1i. The last claim in respect 
of rehabilitation grant relates to the 
plant and machinery other than that 
of the cylinder factory. This claim, in 
our opinion, has to be rejected alo- 
gether, because no evidence worth the 
name has been given to prove the Lfe 
of that plant and machinery so that 
a divisor may-be worked out. The 
only witness examined by the Com- 
pany is Bhupendra Natwarlal Dalal, 
Engineer incharge of the Mechanizal 
Engineering Workshop of the Com- 
pany. In his affidavit and in his evi- 
dence, he did not make any statement 
as to the life of this plant, machinery, 
etc. All he stated in the affidavit vas 
that he had adopted divisors, and ithe 
divisors had been adopted by him on 
the basis of his experience in this in- 
dustry and technical knowledge of he 
same, It, however, appears to us that, 
in trying to give the divisor instead of 
the life of the machinery. he got into 
difficulties, because he did not und=r- 
stand how a divisor has to be worked 
out. If the life of the machinery is 
worked out on the basis of the d-vi- 
sors adopted by him in respect of 
machinery purchased in different 
years, it appears that some machinary 
would have a life of as little as 10 
years, while some machinery would 
have a life of as much as 27 years de- 
pending on the year of purchase. He 
has not stated that the machinery pur- 
chased in one year was so different 
from the machinery purchased in 
another year that the life could vary 
between 10 to 27 years. It seems to 
be obvious that he has arbitrarily put 
down the divisors, and that he did 
not realise that the divisors should be 
worked out after estimating cor- 
rectly the life of the machinery. 
In such a case, the claim for rehabili- 
tation has to be rejected altogether in 
accordance with the principles already 
laid down by this Court in Aluminum 
Corporation v. Their Workmen, (1364) 
4 SCR 429 and Workmen of National 
Tobacco Co. Ltd. v. National Tobacco 
Co. Ltd. (1966) 2 Lab LJ 200. Follow- 
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ing these decisions, the claim for re- 
habilitation in respect of this plant 
and machinery, other than that be- 


longing to the cylinder factory, is 
rejected. 
12, The seventh point raised 


related to the rate at which the Com- 
pany should be allowed to deduct in- 
terest on subscribed capital. The Tri- 
bunal has fixed the rates in the three 
years, after taking into account the 
circumstances in each year. -Nothing 
has been shown to us which would 
justify a finding that the Tribunal, in 
adopting these rates, committed any 
error in principle. Consequently, 
there is no reason to interfere with the 
rates allowed by the Tribunal. 


13. The eighth point is a gene- 
ral one relating to the calculation of 
rehabilitation grant. One of the prin- 
ciples laid down by this Court is that, 
in calculation of rehabilitation grant, 
the depreciation reserve must always 
be deducted, irrespective of the fact 
whether it is available or not as a 
liquid asset. In addition, other reser- 
ves, like general reserve, are also lia- 
ble to be deducted if they are availa- 
ble as liquid reserve and are not ear- 
marked for any specific purpose. 
Learned counsel for the Union claimed 
that there were three reserves which 
should have been deducted when cal- 
culating the rehabilitation grant requir- 
ed for the buildings and the plant and 
machinery of the cylinder factory. The 
first item claimed is capital reserve 
and the second is development reserve. 
There is, however, no material at all 
on the record to show that these two 
reserves existed in the form of liquid 
assets or cash so as to be available for 
rehabilitation. The balance-sheet does 
not indicate that these amounts exist- 
ed as separate amounts. It was urged 
that the development reserve may be 
held to form part of the cash available 
to the Company in its current account 
with banks or the cash in hand. 
That cash, however, formed part of 
the -working capital and was specifi- 
cally earmarked for that purpose. The 
Company had to pay a monthly wage 
bill of about Rs. 84,000/-for its entire 
staff. In addition, it had a turnover of 
more than 13 lakhs in each month. In 
order to carry on the business in such 
circumstances, ready cash was requir- 
ed in the bank all the time and this 
cash, thus earmarked for the purpose 
of working capital, cannot be treated 
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as representing any reserve kept in 
the form of a liquid asset. The third 
item, which counsel for the Union 
claimed could be treated as liquid 
reserve, was trade investments which, 
at the beginning of the year 1958-59, 
were of the value of Rs. 63,132/-. These 
trade investments, we have already 
held earlier, were part of the capital 
assets of the Company kept in that 
form in the course of its business. 
They have not been treated as invest- 
ments outside the business for pur- 
poses of earning extraneous income 
in the calculation for bonus. In such 
circumstances, these trade investments 
cannot be treated as forming part of 
the reserve available for rehabilitation. 


14. The ninth point that needs 
to be dealt with is the claim -by the 
Company that, in allocation of surplus 
between the Company and the work- 
men, the Court should take into ac- 
count the bonus that is payable to offi- 
cers and not merely the bonus pay- 
able to the workmen. It was urged 
that the Company has always paid 
bonus to the officers at the same rate 
at which bonus is given to the work- 
men. The balance-sheets produced, no 
doubt, show that, in those years, the 
bonus paid voluntarily by the Com- 

pany to the workmen and ‘the officers 
’ Iwas at a uniform rate. There is, how- 
ever, no evidence to show that there 
is any specific agreement that the 
bonus must be paid to the officers at 
the same rate as the workmen. The 
workmen are being awarded bonus 
under an industrial dispute. The offi- 
cers cannot put forward a claim on the 
same basis as the workmen. There 
is no certainty that, if, in calculating 
the bonus for the workmen, allowance 
is made for additional bonus to be 
paid to the officers, the Company will 
necessarily make that payment or is 
bound to make that payment. In these 
circumstances, this claim of the Com- 
pany is also rejected. 


15. The decisions on the nine 
points of dispute, dealt: with by us 
above, were communicated to counsel 
for parties, who were requested to 
make fresh calculations on the basis 
of these principles and give us figures 
of available surplus. Counsel for par- 
ties have filed statements accordingly, 
and it appears that, in the first two 
years 1958-59 and 1959-60, the figures 
arrived at by counsel for both the par- 
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ties are identical. There is a slight 
difference in the vear 1960-61 which 
is so small that it can be ignored. The 
difference is of a sum of Rs. 216/-.ina 
total figure of more than Rs. 5,87,000/-. 
In round figures, the amount of surplus 
available in each of the three years is 
as follows: 


1958-59 Rs. 3,63,500/- p” 
1959-60 Rs. 4,00,300/- - - 
1960-61 Rs. 5,87,800/- 

16. At this stage, we may deal 


with the tenth point argued by the re- 
presentative of the workmen in Civil 
Appeal No. 1951 of 1966. It was urged 
that, in allocating the surplus availa- 
ble according to the Full Bench For- 
mula, the Court may take into account 


the fact that the basic wages in this _ 


Company are on the low side.’ This 
point does not seem to have been 
pressed before the Tribunal as it has 
not been dealt with in the award. Fur- 
ther, our attention has been drawn by 
learned counsel for the Company to 
the fact that basic wages being paid by 
the Company were arrived at in an 
Agreement dated 4th July, 1958 which 
date falls within the first of the three 
years in dispute. The wages having 
been fixed so recently by agreement 


cannot be held to be low. Then, there | 


is the consideration that the surplus 
has to be allocated equitably between 
the workmen and the Company so as 
to protect the interests of the work- 
men as well as to make funds availa- 
ble for the Company for its expansion, 
development, ete. In these circumst- 
ances, no such. consideration about 
wage scales can be taken into account 
when allocating the surplus. 

17. In allocating the surplus 
between the two, we consider that it 
will be equitable if roughly 60 per 
cent of the surplus is distributed as 
bonus to the workmen, while the Com- 
pany is left with the remaining 40 per 
cent and gets, in addition, the benefit 
of the income-tax rebate on the 60 per 
cent amount payable as bonus to the 
workmen. On this basis, we have 
found that, so far as two of the three 
years in dispute are concerned, if the 
bonus is paid in accordance with the 


. direction of the Tribunal, the surplus 


allocation will be very nearly in that 
proportion. These two years are 1958-59 
and 1960-61. In 1988-59, the Tribunal 
has awarded bonus to the extent of 4 
months’ basic wages, and in 1960-61, 
to the extent of 41/2 months’ basic 
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wages. If this order is uphelc, the {d) general section and (e) canteen 
amount payable in these two years as Section. (Para 13) 


bonus to the workmen will be Eupees 
2,24,000/- and Rs. 3,44,250/-, while the 
balance left with the Company tozether 
with the income-tax rebate will be 
Rs. 2,62,700/- and Rs. 4,32,887+. In 
- these two years, therefore, we do not 
consider that there is any need to vary 
the order of the Tribunal. In tha year 
1959-60, however, the amount awarded 


by the Tribunal leaves a smaller. ba-. 


lance with the-Comrany; and w2 con- 
sider that it will be equitable if the 
bonus awarded for that year is reduced 
to the extent of 31/2 months’ basic 
wages. Thereupon, the amount sward- 
ed to. the workmen as bonus will be 
Rs, 2,35,900/- while the amount avail- 
able to the Company including income 
tax rebate will be Rs. 2,94,145,-. In 
these circumstances, the final order 
passed by the Tribunal needs amend- 
ment in respect of the year 1359-60 
only in which year the bonus eward- 
ed is reduced from 4 months to 3 1/2 
months’ basic wages. The bonus to be 
paid in accordance with these direc- 
tions will be the amount after setting 
off the bonus already paid by the Com- 
pany to the workmen. With this varia- 


tion, all the three appeals are dismiss-. 


ed. In the circumstances of this case, 
parties are directed to bear their own 
costs in all the appeals. i 


Appeals dismissed: 
Award mcdified. 
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Union of India and another, Ap- 
pellants v. Ogale Glass Works Ltd., 
Respondent. 


Civil Appeal No. 2591 of 1966, D/- 
1-9-1971. 


(A) Employees’ Provident Funds 
Act (1952), Sections 2-A, 1 (3) (a) — 
Applicability of the Act — The Act 
applies to 
like a company which has (a) glass 
manufacturing section (b) lantern and 
safety stove section (c) enamel section, 


*(Spl. Civil Application No. 380 of 
1964, D/- 17-9-1965 — Bom) 
IO/10/E383/71/DHZ/P 
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a composite establishment . 


_ _(B) Employees’ Provident Funds 
Act (1952), Section 19-A (ii) — Direc- 
tion by Central Government — What 
constitutes —- Decision of Bombay 
High Court holding that Act applied 
to some of the sections of a Company 
— Appeal to Supreme Court by De- 
partment — Supreme Court revers- 
ing decision of Bombay High Court 
and holding that the Act applied to 
composite establishments also —- Held 
that the correspondence between the 
parties left no room for doubt that 
any decision taken by the Central 
Government after the decision of the 
Bombay High Court and before the 
decision of the Supreme Court was a 
purely tentative one subject to the 
final adjudication to be made by the 
Supreme Court. Under the circums- 
tances when the authorities informed 
the company that the Act had been 


. Made applicable only to some sections 


of its establishment, there had been 
no final decision taken by the Central 
Government under Section 19-A of 
the Act regarding non-applicability 
of the Act — At the most, a decision 
was taken to suspend the applicabi- 
lity of the Act during the pendency 
of the Appeal in Supreme Court — 
Spl. Civil Appln. No. 380 of 1964, D/- 
17-9-1965 (Bom), Reversed. 

i (Para 43) 


(C) Employees? Provident Funds 
Act (1952), Section 19-A — “If any 
difficulty arises” — After the decision 
given by the High Court interpreting 
the Act in a particular manner no 
occasion will arise for. the Central 
Government giving a direction under 
Section 19-A on the ground that diffi- 
culty has arisen in giving effect to 
the provisions of the Act — The 
Central Government and all other 
authorities were bound to give effect 
to the decision of the High Court so 
long as it held the field. (Para 44) 


Cases Referred: -Chronological Paras 
(1962) AIR 1962 SC 1536 (V 49) = 
(1962) Supp 3 SCR 815, Regional 
Provident Fund Commr., Bombay 
`v. Shree Krishna Metal Manufac- 
turing Co., Bhandara 4, 13, 17 
(1957) ATR 1957 Bom 152 (V 44) = 
ILR 1958 Bom 444, Nagpur Glass 
Works Ltd. v. Regional Provi- 
dent Fund Commr. 4, 24 


M/s. R. H. Dhebar, Ram Panjwani. 
S. P. Nayar and P. R. Ram Asish, Ad- 


2578 S. C. [Prs. 1-4] Union of India v. Ogale Glass Works 


veeates, for Appellants; Mr. V. M. 
Tarkunde, Sr. Advocate, (Mr. K. R. 
Choudhuri, Advocate, with him), for 
Respondent. 


The Judgment of the Court was 
delivered by 


VAIDIALINGAM, J.:— This ap- 
peal, on certificate, by the Union of 
India . and the Regional Provident 
Fund Commissioner, Maharashtra 
State, is directed against the judgment 
and order dated September 17, 1965 
of the Bombay High Court allowing 
Special Civil Application No. 380 of 
1964 filed by the respondent company 
under Article 226 of the Constitution 
and quashing the notice of demand 
dated May 22, 1963 issued by the Re- 
gional Provident Fund Commissioner. 


2. The circumstances under 
which the writ petition was filed by 
the respondent may be stated: The 
respondent, a limited company having 
its Head Office at Ogalewadi in Satara 
District was manufacturing at the re- 
levant time Glassware, Stoves, Lan- 
terns and Enamel wares. It had 
several sections in its factory, namely 
(1) Glass Manufacturing Section, (2) 
Lantern and Safety Stoves Section, (3) 
Enamel Section, (4) General Section 
and (5) Canteen Section. In or about 
1¢46 the Company had introduced a 
Provident Fund Scheme for - its 
workers under which it paid 12 pies 
in a rupee as the employer’s contri- 
bution towards the said fund. In 1951 
the Provident Fund Scheme was 
amended and the Company agreed to 
make contributions to the fund only 
` if it made profits. 


3. On November 1, 1952, the 
Employees’ Provident Funds Act, 
1952, Act No. XIX of 1952 (herein- 
after to be - referred to as the Act), 
came into force and it was made ap- 
plicable to certain Scheduled Indus- 
tries. There is no controversy that 
the Act was made applicable to the 
respondent on October 6, 1952 and 
the company had* been paying its con- 
tribution to the Employees Provident 
Fund from November 1, 1952. For 
the purpose of the Fund, a scheme 


had been framed under the Act. 
According to the Regional Provident 
Commissioner, the Act and the 


Scheme framed thereunder applied to 
the entire body of employees working 
under the respondent. Though the 
Company then raised objections on 


.was applicable to it. 


A.I. R. 


the ground that only tħe employees in 
the Lantern and Stoves Section were 
covered by the Scheme and that it 
was bound to make contributions 
only 'in respect of those employees, 
nevertheless, the Company continued 
to make its share of contribution to 
the Provident Fund even in respect . 
of other employees working in other 
sections. 


4. In the meanwhile another 
establishment in the area, the Nagpur 
Glass Works, which was carrying ona 
business similar to that of the respon- 
dent company filed a writ petition. be- 
fore the Nagpur Bench of the Bombay 
High Court under Article 226 of the 
Constitution, being Miscellaneous Peti- 
tion No. 122 of 1956 contesting the 
claim of the Regional Provident Fund. 
Commissioner that the Act applied to 
all sections of the Glass Works. In the 
said writ petition the contention was 
that the Act and the Scheme will ap- 
ply only to the Lantern and Stove Sec- 
tion. Though this claim. was contested 
by the Department, a Division Bench 
of the Bombay High Court, by its deci- 
sion D/- 7-3-1957 reported in Nagpur 
Glass Works Ltd. v. Regional Provi- 


.dent Fund Commr., ILR (1958) Bom 


444 = (AIR 1957 Bom 152) upheld the 
contentions of the Nagpur Glass Works 
that the Act and the Scheme applied 
only to such sections or departments 
of the Company as were covered by 
Schedule I. The respcndent before us 
continued to make’ its contribution in 
respect of all the employees. There 
was some correspondence between the 
Company and the Department, to 
which we will refer later. The De 
partment had challenged the decision 
of the Bombay High Court before this 
Court. The decision of the Bombay 
High Court was reversed by this Court 
on March 14, 1962 in the decision in 
Regional Provident Fund Commr. 
Bombay v. Shree Kriskna Metal Manu- 
facturing Co., Bhandaza (1962) Supp 
3 SCR 815 = (AIR 1962 SC 1536). 
This Court after referring to the rele- 
vant provisions of the Act including 
S. 2A which had been introduced by 
an amendment in 1960 held that the 
Act applied to composite factories and 
that the Glass Works therein was com- 
mercially engaged in a Scheduled in- 
dustry among others and hence the Act 
On this basis this 
Court held that all the employees 
working under the said Glass Works 


» 
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were covered by the Act and the 
Scheme. 


5. To resume the narzative, 
after the decision of the Bombay High 
Court, the respondent began to ciscon- 


` tinue making contributions in respect 


of the employees, other than those 
working in the Lantern and Stoves 
Section. The employees raised a dis- 
pute regarding the discontinuanze of 
the Provident Fund Scheme and in 
consequence the State Goverament 
referred the dispute to the Indus- 
trial Tribunal, Maharashtra, being 
Reference No. I. D. 29 of 1960. 
The Industrial Tribunal by its award 
dated June 24, 1960, after considering 
the financial position of the Company 


held that for the years, 1951, 1957, 
1958 and 1959, the Company, should 
make contributions to the Provident 


Fund at the rate of 81/3 per ceat of 
the basic wages to the workere un- 
covered by the Scheme under tke Act 
and that the Company need not make 
any contributions for the years. 1950 
and 1952 to 1956, as during those years 
they have suffered loss. It gave a fur- 
ther direction that from March 1, 1960 
the Company is to make contributions 
at 6 1/4 per cent of the wages and 
Dearness Allowance. The Reference 
also related to the claim for Dearness 
Allowance and the Tribunal had adju- 
dicated on that aspect also. 


6. After the decision of this 
Court, referred to above, rendered on 
March 14, 1962, the Regional Provi- 
dent Fund Commissioner, by his letter 
dated March 22, 1963 -called upcn the 
respondent to make its share of the 
Provident Fund contributions at the 
statutory rate for the period Novem- 
ber 1, 1952 to December 31, 196) to- 
gether with administrative charg2s for 
the said period. The Company made 
representations protesting against the 
demand made by the Regional Provi- 
dent Fund Commissioner. In Parti- 
cular, they pleaded that there has been 
already a decision by the Central Gov- 
ernment under S. 19A of the Act hold- 
ing that the Act and the Scheme apply 
only to the Lantern and Stoves Sec- 
tion and on the basis of that decision 
the contributions made by them, under 
protest, with regard to the emp_oyees 
working in the other sections had been 
refunded and therefore the depart- 
ment was not entitled to call upcn the 
Company to make contributions for 
the years in question. They further 
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contested the claim of the department 
on the ground that the question regard- 
ing the liability of the Company to 
make contributions to the provident 
fund was the subject of adjudication ' 
under the Award of the Industrial Tri- 
bunal dated June 24, 1960 and this 
Award precluded the department from 
claiming contributions for, the identi- 
cal period. The Company raised a 
further objection that even on the 
basis of the decision of this Court, the 
Act does not apply to its other sec- 
tions. 


T. These objections raised by 
the Company were negatived by the 
department which threatened to take 
coercive steps to collect the contribu- 
tions if the demand under the order 
dated May 22, 1963 was not complied 
with. The respondent in consequence 
filed the writ petition in the Nagpur 
Bench of the Bombay High Court 
challenging the demand made by the 
Regional Provident Fund Commis- 
sioner by his order dated May 22, 1963 
and sought relief for restraining the 
officers concerned from enforcing the 
demand ‘and for quashing the said 
order. 


8. The appellant contested the 
writ petition on various grounds, but 
it is only necessary to note that their 
main plea was that there has been 


no decision of the Central Government 


under S. 19A of the Act to the effect 
that the Act and the Scheme apply 
only to the Lantern and Stove Section 
of the respondent. On the other hand, 
their plea was that the Act and the 
Scheme had been made applicable to 
the entire establishment of the respon- 
dent, comprising all its sections and 
covering the entire body of workmen 
employed in the said establishment. 
The respondent has been making con- 
tributions as per the scheme framed 
under the Act, But in view of the deci- 
sion of the Bombay High Court, which 
they had to respect and obey, they 
had provisionally decided that the con- 
tributions will be collected from the 
respondent only in respect of those 
sections, which have been held by the 
High Court to be governed by the Act. 
This decision was a purely provisional 
and tentative one pending the adjudi- 
cation by this Court regarding the cor- 
rectness of the decision of the Bombay 
High Court, which was being challeng- 
ed by the appellants. It was in view 
of the Bombay High Court’s judgment 
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that the amounts by way of contribu- 
tions collected from the respondent in 
respect of the workmen who were held 
not to be governed by the Act, were 
- either refunded or adjusted towards 
his future contributions in respect of 
those workmen to whom the Act ap- 
plied. In this connection the appellants 
relied on the correspondence that pass- 
ed between them and the respondent 
as well as the correspondence that the 
appellant had with the employees’ 
Union. But after the decision of this 
Court holding that the Act applies 
even to a composite establishment, the 
appellants necessarily had to take up 
the matter from the stage at which it 
was left because of the Bombay High 
Court’s decision and in consequence 
made demands on the respondent to 
camply with the provisions of the Act 
and the Scheme. The appellants fur- 
ther pleaded that. the award of the 
Industrial Tribunal had no relevancy 
in considering the statutory liability 
of the respondent under the Act. Fur- 
ther, it was pointed out by them that 
the principles on which the adjudication 
was given were not at all. in con- 
formity with the Act. Finally, the ap- 
pellants pleaded that they, having a 
duty to enforce the provisions of the 
Act, which was a benevolent measure 
in the interest of the workmen, issued 
the demand dated May 22, 1963 which 
is in conformity with the decision of 
this Court. 


9. The High Court, by its judg- 
ment and order under appeal, has held 
that the letter dated August 19, 1959 
sent by the Central Provident Fund 
Commissioner, New Delhi, to the Re- 
gional Provident Fund Commissioner 
read with the letter dated September 
21, 1959 sent by the.latter to the res- 
pondent clearly: shows that there 
has been a decision under S. 19A of 
the Act that only the Lantern and 
Stoves as well as Enamel Sections of 
the respondent Company would be 
ecvered by the provisions of the Act 
and that the order of the Central Gov- 
ernment having become final, the ap- 


pellants have no right to have the ques- 


tion of liability of the respondent in 
respect of the other sections reopened. 
In this view, the High Court did not 
consider it necessary to go into the 
question whether the decision of the 
Central Government as contained in 
the two letters referred to above, was 
inconsistent with the provisions of the 
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Act, nor did it think it necessary to 
consider the effect of the award in 
I. D. No. 29 of 1960. The High Court 
rejected the claim of the appellants 
that the decision not to enforce the 
Act in respect of the other sections was 
only a tentative one pending adjudica- 
tion by this Court regarding the cor- 
rectness of the Bombay High Court’s 
judgment. Though it was contended 
by the respondent that even on the 
basis of the decision of this Court, the 
Act and the Scheme will not apply to 
all sections of its establishment, the 
High Court rejected that contention 
on the ground that the manufacture of 


glass wares, the enamel wares and the 


Tantern and stoves was the industrial 
activity of the respondent and that to 
such a case the decision of this Court 
will apply and that the respondent 
Company ‘will be governed by the pro- 
visions of the Act and the Scheme 
Ultimately, the High Court quashed 
the demand made under the order 
dated May 22, 1963 and gave directions 
to the appellants not to enforce the said 
demand. 


-10. Or behalf of the appellants 
Mr. R. H. Dhebar, learned counsel, 
very strenuously urged that the High 
Court has committed a very serious 
error in construing the letters dated 
August 19, 1959 and September 21, 
1959 as indicating that there has been 
a decision by the Central Government 
under S. 19A, accepting the contentions 
of the respondent. The counsel point- 
ed out that the entire correspondence 
clearly shows that in view of the deci- 
sion of the Bombay High Court, the 
respondent’s claim for adjustment of 
the amount paid by them was provi- 
Sionally accepted pending the. appel- 
Tants’ appeal in this Court challenging 
the decision of the Bombay High Court. 
The counsel further urged that. the 
award of the Industrial - Tribunal 
has no- relevancy or bearing in 
considerng the statutory liability 
of the respondent under the Act. 
The appellants were not parties to the 
award and they have got a statutory 
duty to enforce the provisions of the 
Act in the interest of the employees. 
On facts, the counsel urged, there can 
be no controversy regarding the ap- 
plication of the Act to all the activi- 
ties of the respondent. Therefore, he 
pointed out that the demand made by 
the Regional Provident Fund Commis- 
sioner on May 22, 1963 was justified 
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and the demand in any event are for 
the periods- not covered by the Indus- 
trial adjudication. 


. 1i. Mr. V. M. Tarkunde, learn- 
ed counsel for the - respondent, has 
supported the judgment of the High 
_ Court in full as also the reasons given 
by the High Court for holding thet 
there has been a decision by the Cen- 
tral Government under S. 19A. In ths 
connection he referred to certain pas- 
sages contained in the communications 
that passed between the appellants and 
the respondent. The counsel further 
urged that when the Central Goverr 
ment took a decision under S. 19A, és 
is evidenced by the letters dated Av- 
gust 19, 1959 and September 21, 1953, 
that decision was not in any manner 
inconsistent with the provisions of the 
Act. The said decision by the Central 
Government was not a provisional ore 
* to abide the adjudication by this Court 
regarding the Bombay High Courts 
- judgment. On the other hand, tke 
said decision was a totally independent 
one taken under S. 19A by the Cer- 
tral Government in respect of the res- 
pondent’s establishment in view of tke 
contentions raised by it before the ap- 
propriate authorities. The counsel fur- 
ther urged that the liability of the res- 
pondent for the period now covered 
by the demand dated May 22, 19€3 
was the subject of adjudication by the 
Industrial Tribunal on a dispute raised 
by the employees. The award has 
considered all aspects and has exemp-- 
ed the respondent from making ary 
“contribution for certain years. That 
decision is binding on the workmen 
and the award is still in force. The 
claim made by the appellants is reel- 


ly an attempt made by the employees . 


indirectly to circumvent the decisicn 
in I. D. No. 29 of 1960. Finally, the 
counsel urged that even on the prim- 
ciples laid down by this Court regard- 
ing the applicability of the Act, the 
respondent’s. objections regarding their 
liability in respect of certain sections 
are valid. 


12. We can. straightway dis- 
pose of the last point urged by Mr. 
z Tarkunde that the Act does: not app_y 
to all sections of the respondent’s esta- 
blishment. We have already referred 
to the decision of the High Court 
rejecting the contentions of the respon- 
dent in this regard and holding that 
the manufacture of glass material, en- 
amel and lantern and stoves, was the 
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industrial activity of the respondent 
and that the decision of this Court 
squarely applies which, in consequence 
makes the Act and the Scheme appli- 
cable to all sections, of the respondent. 
That is a decision recorded by the 
High Court on facts and we see no 
error in this conclusion reached by the 
High Court. 


13. Mr. Tarkunde, however, 
contended that this Court in the case 
of (1962) Supp 3 SCR 815 = (AIR 1962 
SC 1536) has held that the Act and the 
Scheme apply to all the sections of the 
glass works on the basis of S. 2A, 
which was inserted in the Act, with 
effect from December 31, 1960 by the 
Employees’ Provident Fund (Amend- 


-ment) Act, 1960 (Act 46 of 1960) S. 2A 


is as follows: 


. “2A-Establishment to include all 
departments and branches: 

For the removal of doubts, it is 
hereby declared that where an esta- 
blishment consists of different depart- 
ments or has branches, whether situa- 
te in the same place or in different 
Places, all such departments or bran- 
ches shall be treated as parts of the 
same.” 

As the said section takes effect only| - 


- from December 31, 1960, the counsel 


argued, that the decision of this Court 
does.not apply to the respondent for 
the years in respect of which the de- 
mand is made. We are not inclined 
to accept this contention of the learn- 
ed counsel. This Court has elaborate- 
ly considered the various provisions of 
the Act, and having due regard to the 
activities of the Company with which 
they were dealing held that the Act 
applies to a composite factory. No 
doubt this Court has also referred to 
S. 2A which has been added by the 
Amendment Act 46 of 1960 only for 
the purpose of emphasising that the 
said provision makes it clear that an 
establishment may consist of different 
departments or may have different 
branches, whether situated in the same 
place or in different places and yet 
all such departments or branches shall 
be treated as parts of the same esta- 
blishment, Reference to this section 
has been made only for the purpose of 
giving an additional reason for nega- 
tiving the contention that the establi- 
shment under S. 1 (3) (a) does not 
contemplate a composite factory. 
Therefore, it follows that the Act and 
the Scheme fully apply to a composite 
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establishment like that of the respon- 
dent, as held by this Court, in the deci- 
sion referred to above. 


14. Two questions now fall, to 
be considered in this appeal, namely, 
(i) whether there has been decision of 
the Central Government under S. 19A 
of the Act as contended by the respon- 
dent, and (ii) the effect of the award 
in I. T. No. 29 of 1960. In order to 
appreciate the contentions of the 
learned counsel on both sides, it is 
necessary to refer. to the material pro- 
visions of the Act and also to the cor- 
respondence that passed between the 
appellants and the respondent. 


‘15. The Act, as its preamble 
shows is to provide for the institution 
of provident fund for the employees 
in factories and other establishments. 
Sub-section (3) of S. 1 provides for the 
applicability of the Act to the establi- 
shments referred to therein. There 
is no controversy that the Act has been 
made applicable to the respondent 
Company on October 6, 1952 and the 
Company has been paying its share of 
contribution to the employees provi- 
dent fund from November 1, 1952. 


16. Section 2 defines the various 
expressions. In particular four expres- 
sions require to be noticed, namely, 
“contribution” “scheme” “member” and 
“fund”. Under Section 2 (c) “contribu- 


tion” means a contribution payable in 


respect of a member under scheme. 
Under Section 2 (1) “scheme” means 
a Scheme framed under the Act. 
Under Section 2 (j) “member” means 
a member of the fund and under sec- 
tion 2 (h) “fund” means the’ provident 
fund established under a scheme. 


17. We have already pointed 
out that S. 2A has also been referred 
to by this Court in (1962) Supp 3 SCR 
815 = (AIR 1962 SC 1536) for holding 


that the Act applies to a combo 
establishment. - 
18. Section 5 deals with the 


framing of a scheme by the Central 
Government called “Employees Provi- 
dent Fund Scheme”. Under sub-s. (2) 
of S. 5, a scheme framed under sub- 
section (1) can provide that any of the 
provisions shall take effect either pros- 
pectively or retrospectively from such 
date as may be specified in this behalf 
in the scheme. Sections 5A to 5C deal 
with the constitution of the Central 
‘Board, the State Board and treating 
the Board of Trustees a body corpo- 


-amount due from the employer. 
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rate, Section 5-D (i) empowers the 
Central Government to appoint a Cen- 
tral Provident Fund Commissioner who 
is to be the Chief Executive Officer 
of the Central Board and to work súb- 
ject tothe general controland super- 
intendence of the Central Board. Sub- 
section (2) of S. 5D similarly empowers 
the Central Government to appoint 
Provident Fund Commissioners. Regi- 
onal Provident Fund Commissioners 
and other officers to assist the Central 
Provident Fund Commissioner in the 
discharge of his duties. Section 5E 
provides for the Central Board, with 
the prior approval of the Central Gov- 
ernment and a State Board with the 
prior approval of the State Govern- 
ment to delegate to its Chairman or 
any of its officers such of its powers 
and functions under the Act as are 
necessary for the efficient administra- 
tion of the scheme. 


19. Section 6 deals with the 
contributions to be paid by the em- 
ployer to the fund. It is to be at 61/4% 
of the basic wages and Dearness Al- 
lowance and Returning Allowance, if 
any, for the time being pavable to the 
employees. It also provides for the 
employees contribution to be equal to 


. the contribution payable by the em- 


ployer. At this stage it may be men- 
tioned that during the period for 
which the demand has been made con- 


‘tribution is to be made at 6 1/4 % of 


the basic wages including Dearness 
Allowance, though the expression 
“Basic Wages” under S. 2B excludes 
Dearness Allowance. In I. T. No. 29 
of 1960 the Tribunal, even for the 
years for which the contribution has 
been directed to be made, has fixed it 
only on the basic wages excluding 
Dearness Allowance. 

20. Under S.7Athe officer men- 
tioned therein have been empowered to 
determine the amount due from any 
employer under any provision of the 
Act or of the scheme. Section 8 deals 
with the manner of recovery of the 
Sec- 
tion 19 provides for the appropriate 
Government delegating any power, 
authority or jurisdiction exercisable 
by it under the Act or the scheme to 
the appropriate | officers mentioned 
therein. 

21. Section 19A, under which, 
according to the respondent, a deci- 
sion has been taken by the Central 
Government regarding non-applicabi- 


# 


` 
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lity of tħe Act to some of its sections, 
disputed by it, runs as follows: 


“19A. Power to remove difficul- 
ties: 

If any difficulty arises in givinz 
effect to the provisions of this Ac, 
and in particular, if any doubt, arises 
as to: 

(i) Whether an establishment 
which is a factory is engaged in any 
industry specified in schedule I: 

(ii) Whether ‘any particular este- 
blishment is an establishment falling 
within the class of establishments to 
which this Act applies by virtue cf 
notification under clause (b) of suk- 
section (3) of section 1: 

(iii) the number of persons 
ployed in an establishment; 

(iv) the number of years which 
have elapsed from the date on 


emr-~ 


_which an establishment has been set 


~ 


up; or 

(v) whether the total quantum of 
benefits to which an employee is en- 
titled has been reduced by the em- 
ployer. : 
The Central Government may, ty 
order make such provision or fire 
such directien, not inconsistent with 
the provisions of this Act, as appear 
to it to be necessary or expedient for 
the removal of the doubt or difficulty; 
and the order of the Central Govern- 
ment, in such cases, shall be final.” 


22. It may also be stated that 
according to the respondent a con- 
troversy arose whether its establish- 


- ment is one falling within the class >f 


establishment to which the Act applizs 
by virtue of notification under cl. (©) 
of sub-section (3) of S. 1 and it is in 
view of that controversy that the Cen 
tral Government took a decision 
accepting the respondent’s contenticn. 
Such a dispute raised by the respon- 
dent squarely comes under Clause (2) 
of Section 19-A, and that decision has 
become final. It is not necessary to 
refer to the scheme as there is 10 
dispute that if the Act applies, tne 
scheme framed thereunder does rot 
violate any provision of the Act. 


23. From a review of the sec- 
tions, it will be seen that the Act is 
essentially a measure for the weal- 
fare of the employees, and if the Act 


applies and scheme has been fram2d 
for an establishment, the employer 
is bound to make the  contributicns 


as provided for under Section 6. 
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There is a statutory liability on an 
employer to pay the contribution at 
the rate mentioned in Section 6. 
Stringent provisions have been made 
for non-compliance with the require- 
ment of the statute and very drastic 
powers have been given to the autho- 
rities to recover the contribution due 
from an employer. Though there is 
a hierarchy of officials, nevertheless, 
it is only the Central Government 
that has been given power under Sec- 
tion 19-A to give a direction not in- 
consistent with the provisions of the 
Act if any doubt arises regarding one 
or other matters referred to in 
Clauses (i) to (v) and that power is 
to be exercised when any difficulty 
or doubt arises in giving effect to the 
provisions of the Act. While the con- 
tention of the ` respondent is that the 
letter dated August 19, 1959 read 
with letter dated September 21, 1959 
constitutes a direction given by the 
Central Government under Sec. 19-A 
according to the appellants no such 
direction has been given because the 
Central Government had no occasion 
to consider the matters mentioned 
under Clause (ii) of Section 19-A. 


24. Now tħe question arises 
whether there was any occasion for 
the Central Government to give 
a direction under Section 19-A in the 
case of the respondent. In order to 
understand the context in which the ` 
letters dated August 19, 1959 and 
September 21, 1959 relied on by the 
respondent came to be written and 
to understand their full implication, 
it is necessary to refer to the corres- 
pondence that passed between the 
appellants and the respondent, both 
prior and subsequent to August 19, 


1959. The judgment of the Bombay 
High Court in the Nagpur Glass 
Works’ case, ILR 1958 Bom 444 = 


(AIR 1957 Bom 152) was rendered on 
March 7, 1957. The respondent in its 
letter dated December 10, 1957 ad- 
dressed to the Regional Provident 
Fund Commissioner, Bombay, after 
referring to the Act having been made 
applicable to its establishment, gave 
a list of its activities, as well as the 
number of the employees working in 
the various sections. The number of 


-employees to whom the Provident 


Fund Scheme under the Act applied 
has also been stated. The respondent 
then refers to a representation made to 
the Regional Provident Fund, Com- 
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missioner stating that Act applied 
only to some of its sections, but this 
representation was rejected by the 
Officer concerned as early as March 
31, 1953. The Company then states 
that the view of the Regional Pro- 
vident Fund Commissioner as ex- 
pressed in his letter dated March 31, 
1953 that the Act applies to all Sec- 
tions of the establishment is errone- 
ous in view of the decision of the 
Bombay High Court rendered on 
March 7, 1957 in the ‘case of Nagpur 
Glass Works, ILR 1958 Bom 444 = 
(AIR 1957 Bom 152). After referring 
to the material part of the judgment 
of the High Court, the respondent 
states that in view of the said deci- 
sion, the Act, which has been made 
applicable to all the employees work- 
ing under the respondent can be 
made applicable legally only to those 
employees engaged in the manufac- 
ture of Hurricane Lanterns and non 
pressure stoves. On this basis, . the 
Company further makes a request to 
the Regional Provident Fund Com- 
missioner to reconsider his previous 
view expressed in the latter of March 
31, 1953 and grant suitable relief to. 
The Company winds up the letter by 
making a request to the Officer that 
the contributions made by it all along 
even in respect of the employees not 
covered by the Act as per the Bom- 
bay High Court decision, may either 
be refunded or adjusted towards 
future contributions payable by them 
in respect of employees to whom the 
Act will apply under the said deci- 
sion. 


25. 
from this letter of the Company (i) 
that from the very beginning the 
Act has been applied to all the em- 
ployees of the respondent working in 
all its sections and that a representa- 
tion made by it to revise the Scheme 
was not accepted by the Department 
even as early as March 31, 1953 and 
the Company has been making pro- 
vident Fund contributions for ‘all its 
employees; and (ii) the letter dated 
December 10, 1957 is necessitated, 
as expressly mentioned therein be- 
cause of the judgment of the Bombay 
High Court dated March 7, 1957 and 


it is on the basis of that judgment that’ 


the Department was being asked to 
reconsider its previous view regard- 
ing the applicability of the Act to all 
the employees of the Company. 


Two circumstances emerge: 


î 
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Therefore, even the very earliest letter 
written by the Company asking for 
modification of the Scheme is really 
rested on the judgment of the Bombay 
High Court. On November 28, 1958 
the Regional Provident Fund Com- 
missioner, Bombay wrote a letter to 


the Company. In that letter he refer- ~ 


red to the Company’s letter of 
September 1, 1958 where the latter 
appears to have stated that it “would 
be justified in withholding the pay- 
ment of employer’s share till final 
decision from Supreme Court is 
obtained”. The Officer then refers to 
the General Sécretary for the em- 
ployee’s Union having met him and 
represented that the respondent was 
recovering the employees’ share of pro- 
vident fund contribution every month. 
On inquiry, the Officer states, that the 
said amount is not being remitted or 
credited towards the employees’ share ` 
for the months for which the amounts ~ 
have been collected by the respondent. 
The Officer makes a request to the res- 
pondent to remit the amounts collect- . 
ed by it as early as possible. This 
letter of the Regional Provident Fund 
Commissioner again indicates that the 
respondent itself has been taking up 
the position that it will be justified in 
not making contribution to the provi- 
dent fund till a final decision is given 
by the Supreme Court. That .clearly 
indicates that the Department had 
taken up in appeal the judgment of 
the Bombay High Court to this Court 
and the respondent was fully aware 
of the same. 
shows that it was not as if the em- 
ployer, the respondent, was totally 
denying its liability under all circum- 
stances. It limits it only till a final 
decision regarding the correctness of 
the Bombay High courts “view is 
given by this. Court. 


26. On December 22, 1958, the 
respondent again sends a letter to 
the Regional .Provident Fund Com- 
missioner stating that they have never 
disputed their liability to pay the 
workers and company’s contribution 
so far as the Lantern and Glass 
Departments were 
ever the Company affirms that they 
are disputing their liability to con- 
tribute in respect of the Workers in 
the Glass Enamel and other Depart- 
ments. The Company gave an account 
of the total amount contributed by 
it from November 1, 1952, the date 


This letter further <°: 


concerned. How- + 


1971 


when the Act was made applicakle to 
the Company, till October 31, 1958. 
The Company further says: 


“We have so far remitted tc you 
Rupees 7,06,914.87np ie. we have 
paid you in excess a sum of Rupees 
1,11,940/- since employees in Glass, 
Enamel and other Departments are 
not covered by the Act according to 
the decision of the High Court and 
the matter is now under consideration 
of the Supreme Court of India.” 


27. The Company makes a re- 
quest to the Officer to adjust, what 
according to them, were excess pay- 
ments. The Company further states: 


“The excess amount of Rupees 
1,11,940/- after adjusting all dues 
upto 31-10-58 may be retained with 
you till the Supreme Court fnally 
decides the matter.” 


28. This letter further empha- 
sises that the respondent was raising 
a dispute regarding their non-licbility 
to contribute in respect of certain sec- 
tions mainly on the basis of the 
Bombay High Court decision. They 
also specifically referred to the ap- 
peal against the decision of. the 
Bombay High Court pending in this 
Court. It is on this basis that th2 res- 
pondent states that the excess arcounts 
that have been paid by them may 
be retained till this Court finally de- 
cides the matter. Therefore, the non- 
liability pleaded by the respondant is 
again based upon the judgment of 
the Bombay High Court anc the 
period during. which the non-liebility 
fs sought to be extended is til this 
Court finally 
matter. 


29. Then we come to the two 
crucial letters dated August 19, 1959 
and. September 21, 1959. The first is a 
letter written by the Central Provi- 
dent Fund Commissioner, New Delhi 
to the Regional Provident Fund Com- 
missioner, Bombay. Obviously after the 
judgment of the Bombay High Tourt, 
some correspondence seems tc have 


taken place between the officers con- 


cerned and the “Regional Provident 
Fund Commissioner sought clarifica- 
tion from the Central Provident Fund 
Commissioner. The Central, Provi- 
dent Fund Commissioner in this letter 
states: 


We have since been advised by 


the Government of India thet the 


adjudicates upon the - 
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“enamel” and “lanterns and stoves” 
sections of the Ogale Glass Works Ltd., 
will continue to be covered under the 
Employees’ Provident Funds Act, 1952. 
The provident Fund contributions de- 
posited by the management in respect 
of the remaining sections of the 
factory viz. (i) general (ii) glass and 
(iii) canteen may be refunded to 
them.” 


30. The second lIetter dated 
September 21, 1959 was addressed to 
the respondent by the Regional Pro- 
vident Fund Commissioner after get- 
ting clarification from the Central 
Provident Fund Commissioner. In 
this letter it is stated that the Act and 
the Scheme framed thereunder has 
been made applicable to Enamel and 
Lantern and Stoves sections of the res- 
pondent’s factory and that the amounts 
deposited by them in respect of the 
other sections, namely, (i) general, (ii) 
glass, and (iii) canteen are to be re- 
funded. The respondent was desired 
to submit a list as on August 31, 1959, 
giving .the account numbers and the 
names of the employees who will be 
uncovered by the Act and also put in 
a claim for the excess amount paid by 
it. Prima facie if these two letters of 
August 19, 1959 and September 21, 
1959 are read each by itself and in 
isolation without having any regard to 
what has passed between the parties 
and the Department, both prior and 
subsequent, the matters mentioned in 
these two letters may appear to support 
the contentions of the respondent that 
the Central Government has given a 
direction that the Act and the scheme 
will apply only to the Enamel and 
Lantern and Stoves Sections of the 
respondent. That is what is stated in 
the letter of the Central Provident 
Fund Commissioner to the Regional 
Provident Fund Commissioner. On the 
basis of the letter dated August 19, 
1959, the Regional Provident Fund 
Commissioner also informs the respon- 
dent that the Act and the Scheme will 
apply only to those sections and the 
excess contributions will be refunded. 
The High Court, in our opinion, has 
laid undue emphasis onthe use of the 
expression “we have since been advis- 
ed by the Government of India” oc- 
curring in the letter of August 19, 
1959. According to the High Court 
some doubt must have been raised by 
the Regional Provident Fund Commis- 
sioner regarding the applicability of the 


2586 S. C. {Prs 30-34] Union of India v. Ogale Glass Works 


Act to all the sections of the establish- 
ment of the respondent and these 
doubts must in turn have been refer- 
red to by the Central Provident Fund 
Commissioner to the Central Govern- 
ment for resolving the doubts. The 
Central Government, according to the 
High Court, can be moved only under 
S. 19A of the Act, and it must have 
given a direction, as indicated in the 
letter of August 19, 1959.. Therefore, it 
is the view of the High Court that a 
final direction has been given under 
S. 19A by the competent authority, the 
Central Government, regarding non- 


applicability of the Act and the Scheme’ 


to (i) general, (ii) glass, and (iii) can- 
teen sections of the respondent esta- 
blishment. The advice that is refer- 
red to in the letter of the August 19, 
1959 is really a direction of the Cen- 
tral Government. The High Court 
finds further support for this conclu- 
sion in the letter of September 21, 
1959. This letter, according to the 
High Court, makes the position very 
clear that the decision of the Central 
Government regarding the non-appli- 
eability of the Act to the (i) general, 
(ii) glass, and (iii) canteen sections has 
been communicated to the respondent 
and in addition the Department has 
also undertaken to refund the excess 
payments made by the respondent in 
respect of the employees working in 
these three sections. According to the 
High Court the contentions of the res- 
pondent in this regard have been ac- 
cepted by the Central Government and 
a decision, which has become final, 
has been given in favour of the respon- 
: dent under S. 19A. i 


31. We are not inclined to 
agree with this reasoning of the learn- 
ed Judges of the High Court in the 
interpretation placed on these two let- 
ters. They have not given due weight 
to the earlier letters already referred 
to by us, where it has been categorical- 
ly stated, even by the respondent, that 
its claim regarding non-applicability 
of the Act in respect of the three sec- 
tions is exclusively based on the deci- 
sion of the Bombay High Court and it 
wants the excess payment made by it 
to be kept to its credit till the matter 
is finally adjudicated upon by this 
Court. The Department also in its 
replies specifically refers to the mat- 
ter pending in this Court in appeal. 
The High Court has ignored all these 
factors when it held that there has 
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been a decision taken under S. 19A by 
the Central Government. 

32. The further view of the 
High Court is that there is nothing in 
the letters of August 19, 1959 and Sep- 
tember 21, 1959 that the decision of the 
Central Government was only a ten- 
tative or provisional one, which could 
be taken up for reconsideration de- 
pending upon the judgment that may. 
be given by this Court. Even here the 
view of the High Court is wrong. If 
the two letters are properly under- 
stood in the context of the previous 
correspondence, the position that 
there has been no decision by the Cen- 
tral Government under S. 19A and 
that any order for refund of the ex- 
cess amount that may have been pass- 
ed was purely provisional or tentative 
pending the decision by this Court, is 
made clearer by the subsequent letters 
to which we will make a reference im- 
mediately. 

33. On October 14, 1959 the 
Central Provident Fund Commissioner 
addressed a letter to the General Sec- 
retary of the Employees’ Union that the 
Central Government has 
the instance of the respondent, that 
the coverage of (i) general, (ii) glass, 
and (iii) canteen sections be discontinu- 
ed and that the provident fund 
amounts deposited be refunded. The 
letter proceeds to say: 

“This decision is due to the judg- 
ment of the Bombay High Court in the 
cases of Oudh Sugar Mills Ltd, ete. 
You will agree that the decision of 
the Bombay High Court, had to be 
given effect to till.the appeal prefer- 
red by us in those cases is favourably 


decided by the Supreme Court of 
India. It will take some more time 


for getting the Supreme Court’s deci- 
sion and you will appreciate that it is 
not in our hands to expedite the deci- 
sion.” 

34. The officer then refers to 
a suggestion made by the Union for 
amending the Act and states that it is 
not acceptable to the Government of 
India. Finally, the officer winds up 
the letter by saying. that nothing can 
be done till a favourable decision is 
obtained from this Court in the appeal 
filed by the Department against the 
Bombay. - High Court judgment. ‘The 
Union appears to have been distressed 
at the decision of the Bombay High 
Court and representations appeared to 
have been made to the authorities. The 


decided, at - 


a: 
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Union is pacified by the officer that 
the decision taken regarding the res- 
pondent being a limited one and that 
such a decision was inevitable in view 
of the Bombay High Court’s judgment 
and that the position will continue to 
be the same till the final adjudication 
by this Court in appeal. 

35. Therefore, here again it is 
seen that the Department is putting in 
the forefront the Bombay High Court 
judgment as an obstacle to enforc2 the 
provisions of the Act in respect cf all 
the sections of the respondent and is 
awaiting the judgment of this Cotrt. 


36. On October 17, 1959, the 
Union through its Secretary agaim ad- 
dressed a letter to the Regional Provi- 
dent Fund Commissioner regarding 
the decision of the respondent tc. dis- 
continue its contribution undez the 
Act in view of the letter of the Regi- 
onal Provident Fund Commissioner 
dated September 21, 1959. The Union 
takes objections to the Department 
having taken a decision like thet in 
favour of the Management when the 
matter is pending appeal before this 
Court. The Union expressed its resent- 
ment that the Department has not 
waited till the decision was given by 
this Court. On November 20, 1959 
the respondent wrote a letter to the 
Regional Provident Fund Commis- 
sioner giving a statement of accounts of 
the deposits made by them and stating 
the excess amount thatis refundable to 
them being the contributions mace in 
respect of the employees not covered by 
the Act. The respondent makes a re- 
quest for refund of the amount. On 
April 20, 1960 the Regional Provident 
Fund Commissioner informed the res- 
pondent about the refund cf the 
amount of all the employees who are 
not covered by the Act. 

37. It appears that in view of 
the fact that the respondent stopped 
making the contributions in respect of 
the employees in the three sections 
concerned, the Union raised a dispute 
and the .Government  accorcingly 
referred the said matter for adjudica- 
tion to the industrial Tribunal, Maha- 
rashtra. The Tribunal has mad2 an 
award on June 24, 1960in I. T. Mo. 29 
of 1960, which will be referred to by 
us when dealing with the seconc con- 
tention. At this stage it is enovwgh to 
note that there was a reference regard- 
ing the provident fund and there was 
an award on June 24, 1960. This Court 
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delivered its judgment on March, 14, - 
1962 reversing the decision of the 
Bombay High Court. In view of the 
decision of this Court, which was 
favourable to the employees, the Union 
on March 28, 1962, addressed a letter 
to the Central Provident Fund Com- 
missioner drawing his urgent atten- 
tion to the decision of this Court 
wherein it has been held that the Act 
applies to all composite units. The 
letter then refers to the discontinuance 
of contributions by the respondent, in 
view of the letter dated September 21, 
1959 of the Regional Provident Fund 
Commissioner. The Union reiterates 
that in view of the decision of this 
Court, the respondent is liable to pay 
the provident fund amount according 
to the Act and the Scheme. The officer 
is requested by the Union to take the 
necessary steps to realise the amounts 
from the employer, the respondent. 


38. On January 3, 1963 the 
Central Provident Fund Commissioner 
addressed a letter to the Secretary, 
Government of India, Ministry of 
Labour and Employment. In the said 
letter the officer states that the appli- 
cability of the Act to the respondent 
has to be reconsidered in the light of 
the decision of this Court overruling 
the decision of the Bombay High Court. 
The Officer proceeds to state that the 
respondent who was originally mak- 
ing the contributions stopped doing so 
after the decision of the Bombay High 
Court and the excess payment made 
between November, 1952 to December 
1960 were adjusted in view of the 
advice given by the Central Govern- 
ment. The Central Provident Fund 
Commissioner finally requested the 
Government to reconsider the case of 
the respondent and to direct the same 
to pay the contributions as per the Act 
and the Scheme in the light of the 
decision of this court from November, 
1952 to December, 1960 at the statu- 


tory rate. 


39. On January 21, 1963, the 
Union again wrote a letter to the Cen- 
tral Provident Fund Commissioner. 
After a reference to the various mat- 
ters regarding the Bombay High Court’s 
judgment and the contributions being 
stopped by the respondent and the 
decision of this Court as well as the 
award of the Industrial Tribunal in 
Reference I. T. No. 29 of 1960 it 
requested the officer to collect the 
provident fund contributions from the 
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respondent from 1952 to 1959 in res- 
pect of general glass and canteen sec- 
tions. 


40. On May 22, 1963, the order 
impugned by -the respondent in 
its writ petition in the High 
Court was passed by the Regi- 
onal Provident Fund Commissioner 
calling upon the respondent to pay its 
share of provident fund contribution 
at the statutory rates : for the period 
November 1, 1952 to December 31, 
1960 together with the administrative 


charges for the said period. It is stated . 
that the demand is made as per the - 


directions issued by the Government 
of India. The respondent made a re- 
presentation by its letter dated May 
27, 1963 disputing its liability to pay 
the amount and relied on the award of 
the Industrial Tribunal in I. T. No. 29 
of 1960. The company also made a 
request for being furnished with a 
copy of the Government’s directions. 
The Regional Provident Fund Commis- 
sioner sent a reply dated August 31, 
1963 declining to furnish a copy of the 
Government’s directions as they were 
all contained in the Department’s files. 
Tt is further stated that the respondent 
has to pay the “employers share of 
provident fund contributions at the 
statutory rates from November 1, 1952 
to December 31, 1960 in view of the 
decision of this Court making the Act 
and the scheme applicable to a com- 
posite factory and the officer rejected 
the plea of the respondent that they 
are not liable to pay the amount. 


41. On October 5, 1963, the 
respondent sent a further communica~ 
tion to the Regional Provident Fund 
Commissioner. In that’ letter after 
setting out all the previous matters, 
the company took up the stand that 
there has been a decision by the Cen- 
tral Government under S. 19A of the 
Act and that the said decision is final 
and binding on the parties and that it 
is not open to the Department to go 
behind those directions. The Company 
refers to the letter written by the 
Regional Provident Fund Commissioner 
on September 21, 1959 regarding the 


decision of the Central Government. 


about non-applicability of the Act to 
the three sections of the respondent 
Ultimately, the respondent . disputed 
its liability to pay the demand made 
on May 22, 1963 and has further stated 
that if the demand is pursued the res- 
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pondent will seek relief in a Court of 


law. 


42. On January 22, 1964 the 
Regional Provident Fund Commis- 
sioner sent a reply stating that the 
claim made by the respondent about 
its non-liability -is rejected. The officer 
in turn called upon the respondent to 


` pay its share of the provident fund 


dues and administrative charges im- 
mediately as demanded by the letter 
dated May 22, 1963. On receipt of this 
communication the respondent filed 
the writ petition. 


; 43. From the Jetters referred to 
above, which have passed between the 
respondent and the Department as well 
as the latter and the Union concerned 
subsequent to September 21, 1959, it 
is clear that the Department has been 
taking up the position consistently 


. that the original decision of the Cen- 


tral Government not to apply the Act 
and the scheme to the three sections 
of the respondent was a purely tenta- 
tive and provisional one and that deci- 
sion was passed ‘because of the deci- 
sion of the Bombay High Court. The 
correspondence referred to above 
leaves no room for doubt that any deci- 
sion taken by the Central’ Government 
—if it can be called a decision-—-was a 
purely tentative one subject to the 
final adjudication that is to be made 
by this Court. Under those circum- 
stances it is idle for the respondent to 
contend that when the authorities in- 
formed them that the Act has been 
made applicable only to some sections 
of its establishment, an irrevocable 
decision has been taken in favour of 
the Company. On the other hand, it 
is very clear from the stand taken by 
the officers, as well as the respondent 
itself, that it was only a tentative deci- 
sion taken by the Government - by 
which it advised the officers not to en- 
force the Act to the three sections of 
the establishment of the respondent in 
view of the decision of the Bombay 
High Court. Immediately after the 
decision of this Court was given on 
March 14, 1962, the employees’ Union 
of the Respondent promptly on March 
28, 1962 moved the officers to apply 
the provisions of the Act as per the 
decision of this Court. It was only at 
that very late stage that the respon- 
dent took up the plea that there has 
been originally a decision by the Cen- 
tral Government under S. 19A of the 
Act and that the said decision having 
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become final is binding on the Com- 
pany and the Department. From the 
entire correspondence it is clear that 
there has been no final decision taker. 
by the Central Government under sec- 
tion 19A of the Act regarding non-ap- 
plicability of the Act and the scheme 
in respect of the three sections of the 

“lrespondent’s establishment. At the 
most; a decision was taken to suspend 
the applicability of the act during the 
pendency of the appeal in this Court. 
Qnce the decision of the Bombay High 
Court was set aside by this Court, th2 
Department was within its 
making the demand made: under th2 
Tetter dated May 22, 1963. Under sub- 
s. (2) of S. 3 of the Act, we have ab 
ready pointed out that a scheme framed 
under sub-section (1) may provide thet 
any of its provisions shall take effect 
eithér prospectively or retrospectively. 
In fact there is no question of any 

«Claim being made in this case retros- 
pectively. The position is that the 
amounts that were originally paid but 
Jater on adjusted or refunded in view 
of fhe Bombay High Court’s judgment 
are being asked to be paid back for 
the same-period in view of the judg- 
ment of this Court. Therefore, the 
demand made on May 22, 1963 to pay 
the amount from 1952 is, in our opinion 
justified. 


44, The matter may be consi- 
dered from another point of view also. 
Tt is the case of the respondent that 
there ‘has been a direction given by 
the Central Government under S. 19A 
+ by letters dated August 19, 1959 and 
September 21, 1959. The matters 
referred to in these letters have al- 
ready been referred to by us. The 
judgment of the Bombay High Court 
was given on March 7, 1957, if so, afer 
the decision given by the High Court 
interpreting the Act in a particu_ar 
manner, we fail to see how an occasion 
will arise for the Central Government 
giving a direction under S. 19A on the 
ground that a difficulty has arisen in 
giving effect to the provisions of the 
Act and that doubt has arisen regazd~ 
ing the matters mentioned in cls. (i) to 
(v). After a decision has been given 
* by a court on a particular aspect re_at- 
ing to the Act and the scheme, in our 
opinion, there is no question of any 
difficulty arising in giving effect to 
the provisions of the Act or to any 
doubt arising in respect of the matters 
, mentioned in cls. (i) to (v). The qtes- 
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tion whether an establishment, like 
that of the respondent relating to the 
glass works coming under cl. (2) of 
S. 19A was subject of a judicial adju- 
dication and therefore Section 19A 
could not have come into play 
for the Central Government to give 
any direction. The Central Govern- 
ment and all other authorities were 


-bound to give effect to the decision of 


the Bombay High Court so long as it 
held the field. Even according to the 
respondent as is seen by its‘ letter 
dated December 10, 1957 addressed to 
the Regional Provident Fund Commis- 
sioner, when the Act and the Scheme 
were applied in 1952 to all the em- 
ployees of the respondent, the latter 
raised an objection that the Act and 
the Scheme will apply only to em- 
ployees engaged in the manufacture of 
Hurricane Lanterns and non pressure 
Stoves. The said letter also refers to 
the fact that the Regional Provident 
Fund Commissioner, Bombay, by’ his 
reply dated March 31, 1953 rejected 
the said objection and held that the 
whole of the establishment of the res- 
pondent was covered by the Act 
and the Scheme. There is no con- 
troversy that the respondent has 
been ever since making contributions 
in respect of all the employees and had 
raised no dispute at all till after the 
judgment of the Bombay High Court. 
The proper stage when a doubt might 
have arisen for the Central Govern- 
ment to exercise its jurisdiction under 
S. 19A was when the respondent rais- 
ed an objection early in 1953 regard- 
ing non-applicability of the Act to all 
its employees, and when that objection 
was rejected on March 31, 1953. If the 
matter had been pursued further 
and the Central Government moved 
and a direction was given by the Cen- 
tral Government then it could be said 
that the Central Government has 
given a direction under S, 19A. The 
position before us is entirely different. 
After the decision of the Bombay High 
Court there is no warrant for assuming 
that there was still a difficulty or doubt 
in respect of which the Central Govern- 
ment had to give a direction under 
S. 19A. Considering the matter from 
this aspect also it follows that there 
could not have been a direction issued 
by the Central Government under sec~ 
tion 19A when the letter of August 19, 
1959 was sent by the Central Provi- 
dent Fund Commissioner to the Re- 
gional Provident Fund Commissioner. 
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45. To conclude we are not in- 
clined to agree with the view of the 
High Court that there has been a deci- 
sion under S. 19A of the Act under the 
letter dated August 19, 1959 read with 
Jetter dated September 21, 1959. There 
has been, in our opinion, no such deci- 
sion and as pointed out earlier it was 
only a limited decision not to apply 
the Act and the scheme in view of the 
Bombay High Courts judgment till 
the disposal of the appeal in this Court. 
After the decision of this Court the 
demand made on the respondent is 
perfectly justified and the High Court 
committed an error in quashing the 
notice dated May 22, 1963. 


46. The second contention 
about the non-liability of the respon- 
dent based upon the award of the 
Industrial Tribunal in I. T. No. 29 of 
1960 need not detain us very long. It 
is true that in view of the decision of 
the Bombay High Court the employees’ 
Union moved the State Government to 
refer the dispute regarding the provi- 
dent fund. The Award dated June 24, 
1960 has given as mentioned certain 
directions in this regard. The Com- 
pany has been absolved from making 
any provident fund contributions dur- 
ing certain years on the ground that it 
has suffered loss. The award is not 
based upon circumstances which are 
relevant for the purpose of applying 
the Act and the scheme. 


47. Admittedly the appellants 
were not parties to the award. No 
doubt under the Industrial Disputes 
Act the Award will be binding as 
against the respondent and its work- 
men. But the appellants are seeking 
in these proceedings to enforce the sta- 
tutory duty cast upon them to collect 
the contributions due from the respon- 
dent which again is a statutory liabi- 
lity under the Act and the scheme. The 
object of the appellants in enforcing 
the Act is only to discharge the statu- 
tory duty enjoined on them for the 
benefit of the employees concerned. In 
view of the decision of this Court, it 
is clear that the Act and the Scheme 
apply to all the sections of the respon- 
dent, and if so it follows that the res- 
pondent is liable to make contribu- 
tions and that at the rate specified in 
the Act. Even the rate given by the 
Industrial Tribunal for the limited 
period is not in accordance with the 
Act. We have already pointed out that 


abe. 


the High Court has not expressed any 
opinion on the effect of the award. 
But according to us, the award in L T. 
No. 29 of 1960 does not stand in the 
way of the appellants demand for the 
period mentioned in the letter dated’ 
May 22, 1953 regarding the provident. 
Fund and the administrative charges. 


48. From the -discussion con- 
tained above; it is also clear that even 
if a decision has been taken by the 
Central Government, it is not inconsis- 
tent with the provisions of- the Act. On 
the other hand, as pointed out by us, 
that decision was only in accordance 
with the decision of the Bombay High 
Court subject to its being revised. If 
the appeal succeeded in this Court. 
The Department having succeeded in 
the appeal in this Court, it is clear that 
the demand made by the Department 
is justified. 


49. We however, make it clear . 
that in realising the amounts .on the 
basis of the demand dated May 22, 
1963 the appellants will give due cre- 
dit for any amounts that may have 
been contributed by the employer as 
its share of the provident fund under 
the award in I. T. No. 29 of 1960 for 
the periods in question. If no contri- 
bution has been made for those periods, 
it is open to the Department to 
realise the dues of the employer as per 
the provisions of the Act. If, however, 
the amounts have been contributed. 
only at a lesser rate, the appellants 
can realise only the balance, if- any, 
due under the Act and the scheme. 


. 50. A subsidiary 
was raised by Mr. Tarkunde that in 
any event the demand for payment of 
administrative charges for the period 
referred to in the letter of May 22, 
1963 is not warranted. We are not in- 
clined to accept this contention of the 
learned counsel. When once the em- 
ployer is held liable for payment of its 
share of provident fund contribution . 
for the periods in question, it follows 
that it will also be liable to pay the 
administrative charges. 


51. In the result, the judgment 
and order of the High Court dated 
September 17, 1965 are set aside and . 
the writ petition filed by the respon- 
dent will stand dismissed. The appeal 
is allowed and the appellants will be 
entitled to their costs in this appeal. 

. . Appeal allowed, 
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AIR 1971 SUPREME COURT 2591 
(V 58 C 556) 

(From Madhya Pradesh: AIR 1967 
M. P. 262) 


K. S. HEGDE AND A. N. 
GROVER, JJ. 


The Commissioner of Income-tax 
Madhya Pradesh, Nagpur, Appellant v- 
ME Hukam Chand Mohanlal, Respon- 

ent. 

Civil Appeal No. 2421 of 1968, D/- 
17-9-1971. 


Income-tax Act (1961), S. 41 (1)— 
Profits chargeable to tax — Applicabi- 
lity — Assessee made liable under Sec 
tion 41 (1) must be the same to whom 
allowance in respect of business expen- 
diture has been granted earlier. 

(Para I) 

Thus, a widow of an _  assesse2 
receiving the amount of 
by way of remission as his successcr 
_ cannot be held to be an “assessee” 
“within S. 41 (1) and cannot be made 
liable to pay tax on that amount under 
provisions of that section. AIR 19€7 
Madh Pra 262, Affirmed. ( Para 1) 
Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 1761 (V 51) 

= 51 ITR 345, Commissioner 
of Income-tax, Bombay v. James 
Anderson 
(1963) Se re SC 1448 (V 50) 
8 IT Commissioner 
of noes Bombay City v. 
Amarchand N. Shroff 


M/s. R. N. Sachthey and B. D. 


Sharma, Advocates, for Appellant; Mr. : 


Rameshwar Nath, Advocate of M's. 
Rajinder Narain and Co., and Miss 
Swaranijit Sodhi, Advocate; for Res- 
pondent. 

The following Judgment of tne 
Court was delivered by 

GROVER, J.: This is an appeal Dy 
certificate from a judgment of the 
Madhya Pradesh High Court in an 
Income-tax Reference. The Refererce 
related to the assessment made on the 
assessee for the year 1962-63 for which 
the accounting period was the year 
ending March 31, 1962. The assessee 
carried on business as sole selling agent 
of M/s Mohanlal Hargovindas, Jabal- 
pur. The assessee succeeded to tais 
business on the death of her husbend 
on or about February 17, 1960. It 
would appear that M/s Mohanlal Har- 
govindas had recovered a certain 
amount towards sales-tax from 
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expenditure 
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the, assessee’s husband relating to the 
period January 26, 1950 to March 31, 
1951. In an appeal filed by the said 
irm, however, the Assistant Commis- 
sioner of Sales Tax remitted the sum 
of Rs. 24,341/- so recovered by the 


` firm by an order dated November 31, 


1960. Consequently M/s. Mohanlal 
Hargovindas refunded that amount to 
the assessee by means of a draft dated 
October 31, 1961. This draft was 
received by the assessee on November 
9, 1961 which fell in the accounting 
period, The Income-tax Officer sought 
to tax this amount under the provi- 
sions of S. 41 (1) of the Income-tax Act 
1961, hereinafter called the ‘Act’. He 
did not accede to the contention of the 
assessee that the income, if at all, was 
the income of the assessee’s deceased 
husband and not her income. The Ap- 
pellate Assistant Commissioner dis- 
missed the appeal filed by the assessee. 
The Tribunal acceded to the conten- 
tion of the assessee that since the al- 
lowance or deduction in question had 
been obtained by a different assessee, 
namely, her husband she was not lia- 
ble to pay tax on that amount under 
S. 41 (1) of the Act. The Tribunal was 
moved by the Commissioner of Income- 
tax for stating a case and referring the 
following question to the High Court: 


“Whether the sum of Rs. 24,341 
was liable to tax under S. 41 (1) of the 
Income-tax Act, 1961?” 

The High Court answered the question 
in favour of the assessee. 

Section 41 (1) is in the following 
terms: 


"41 (1) Where an allowance or 
deduction has been made in the assess- 
ment for any year in respect. of loss, 
expenditure or trading liability incur- 
red by the assessee, and subsequently 
during any previous year the assessee 
has obtained, whether in cash or in 
any other manner whatsoever, any 
amount in respect of such loss or 
expenditure or some benefit in respect 
of such trading liability by way of 
remission or . cessation thereof, the 
amount obtained by him or the value 
of benefit accruing to him, shall be 
deemed to be profits and gains of busi- 
ness or profession and accordingly 
chargeable to income tax as the income 
of that previous year, whether the 
business or profession in respect of 
which the allowance or deduction has 
been made is in existence in that year 
or not”. 
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As pointed out by the High Court 
under the general law if a trading lia- 
bility has been allowed as a. business 
expenditure and if this liability is 
remitted in any subsequent year the 
amount remitted cannot be taxed as 
income of the year of the remission 
nor can the account for the year in 
which the liability was allowed be re- 
opened or adjusted. Section 41 (1) was 
enacted to supersede this principle but 
this section can apply only to the as- 
sessee, In the present case if the hus- 
band of the assessee had been alive 
and had received the amount which 
had been remitted during his lifetime 
he would certainly have been liable to 
pay tax under the provisions of S. 41 
(1). But Kanhaiyalal having died and 
his widow being the assessee she can- 
not possibly be brought within the 
section. Section 2 (7) of the Act defi- 
nes the word “assessee”. The defini- 
tion is very general and assessee is 
‘stated to mean a person by whom 
income tax or super tax or any. other 
‘sum of money is payable under the Act 


and includes every person as mention-. 


ed in Clauses (a), (b) and (c). The as- 
sessee, in the present case, does. not 
fall within any of those clauses. 
There is no specifie provision in the 
Act under which it can be said that 


the assessee is a person by whom in- 


come tax is payable on the amount of 
Rupees 24341/- which came to her by 
way of remission on account of what 
had transpired in the lifetime of her 
husband. The Act does not contain 
any provision making a successor in 
business or the legal represéntative of 
an asseésee to whom an allowance has 
already been granted liable to tax 
under Section 41 (1) in respect of the 
amount remitted and received by the 
successor or the legal representative. 
The only provision’ which relates to 
the liability of the legal representa- 
tive is Section 159 of the Act. Sub- 
section ` (1) thereof provides that 
where a person dies his legal repre- 
sentative shall be liable to. pay any 
sum which the deceased would have 
been liable to pay if he had not died 
in the like manner and to the same 
extent as the deceased. the corres- 
ponding provision in the .Income-tax 
Act 1922 was Section 24B. In Com- 
missioner of Income-tax Bombay 
City v. Amarchand N. Shroff, 48 ITR 
59 = (AIR 1963 SC 1448) it was laid 
down by this Court that Section 24B 


did not authorise the levy of tax on 
receipts by the legal representative of 
a deceased person in the year of as- 
sessment succeeding: the year of 
account being the previous year in 
which such person died. The assessee 
had ordinarily to be a living person 
and could not be a dead person. By 


Section 24B the legal personality of¥ 


the deceased assessSee was extended 
for the duration of the entire previous 
year in the course of which he died. 
The income received by him before his 
death and that received by his legal 
representative after his death but in 
that previous year became assessable 
to Income-tax in the relevant assess- 
ment year. Any income received in 
the year subsequent to the previous 
year or the accounting year could not 
be called income’ received by the de- 
ceased person. Thus the provisions of 
Section 24B did not extend to tax 
liability of the estate 
person beyond the previous or the 
accounting year in which that person 
died. To the same effect is the deci- 
sion in Commissioner of Income-tax 
Bombay v. James Anderson, 51 ITR 
345 = (AIR 1964 SC 1761). Indeed 
the learned counsel for-the Revenue 
did not and could not rely on the 
provisions of Section 159 of the Act in 
the present case nor was any reliance 
placed on any: other section in the Act 
apart from Sec. 41 (1). The question 
referred is also based on that very 
section. That section, in our opinion 
cannot possibly apply to the present 
case because the assessee who is now 


sought to be taxed is not the assessee i 


contemplated. by that section. The 
assessee within Section 41 (1), namely, 
Kanahaiyalal having died the Reve- 
nue could not take any advantage of 
its provisions. The High Court rightly 
observed that the question whether 
the amount of Rupees 24341/- was 
liable to tax as the personal income 
of the assessee did not arise in the 
present case in which the sole point 
to be decided was whether that 
amount was assessable in the assessee’s 
hands under Section 41 (1) of the Act. 


2. We therefore entirely con- 
cur in the view of the High Court and 


of a deceased. 


agree with the answer returned by it. — 


In the result the appeal fails and it is 
dismissed with costs. 


Appeal dismissed. 


for 


AIR 1971 SUPREME COURT 2533 
(V 58 C 557) 


(@Œrom:, Rajasthan)” 
A N. RAY AND D. G. PALEKAR. JJ. 


; Mahendra Singh (In all appeals), 
Appellant v. State of Rajasthan (Ia all 
appeals), Respondent. 


Criminal Appeals Nos. 13 to 15 of 
1969, D/- 26-10-1971. 

Penal Code (1860), S. 471 — Using 
as genuine a forged document — 
“Fraudulently or dishonestly” 
Proof — Judgment of Rajasthan High 
Court in S. B. Criminal Appeals 
Nos. 402 and 403 of 1966 and 251 of 
1967, Reversed on facts. 

When the endorsements on cer- 
tain passport have been made with a 
view to help the person having his 
photograph on the passport to travel 
to foreign countries to which he is not 
entitled to travel, such endorsements 
are obviously made dishonestly and 
fraudulently and therefore the offence 
under Section 471 read with Sec. 109, 
I. P. C. must be deemed to have been 
committed. (Para 10) 

Where, however, the endorsements 
on the passports are not satisfactorily 
proved to be in the hendwriting of the 
accused nor it has been shown that he 
ad any connection with the passport 
holders, he cannot be held liable for 
conviction under Section 471 read with 
Section 109, I. P. C. (Paras 16, 17) 

Mr. D. B. Mookherjee, Sr. Advo- 
cate (Mr. H. K.'Puri, Advocate with 
him), for Appellant (In all Appz2als); 


Mr. K. B. Mehta, Advocate, for Res- 
pondent (In all appeals). 
The Judgment of the Court was 


delivered by 

PALEKAR, J.:— ‘These ar2 ap- 
peals by Special leave by one Mahen- 
dra Singh from an order of conv-ction 
under Sections 419 and 471 both r/w 
Sections 109 and 466, IPC recorded by 
the learned Additional Sessions Judge, 
Jodhpur confirmed in appeal bz the 
High Court of Rajasthan so far as 
Sections 466 and 471 r/w Sectior 109, 
TPC are concerned. The sentences of 
imprisonment imposed by the learned 
Additional Sessions Judge were r2duc- 
ed by the High Court to the pericd al- 
ready undergone. 


*(Criminal Appeals Nos. 402 and 403 
of 1966 and 251 of 1967, D/- 2-8- 
1967 — Rai.) 
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2; The facts,-so far as the ap- 
pellant is concerned, are that the ap- 
pellant at the relevant time was work- 
ing as a Cargo Clerk in the Indian Air 
Lines at Delhi. On 23rd January, 
1954, three persons namely Pakhar 
Singh, Mehar Singh and Niranjan 
Singh went to Jodhpur Airport with 
Passports for boarding in the plane go- 
ing to Karachi from where they were 
to proceed to Great Britain. After 
examining the luggage and passports, 
they were allowed to board the plane 
but the Officer, Shri Sukhdeo Muni, 
entertaind some suspicion about them 
and so before the plane left, he went 
inside the plane, examined the pass- 
ports more closely and on interroga- 
tion realised that the passports were 
forged. He, therefore, made these 
three persons alight frcm the plane 
and took them to the Police Station. 
The passport in the possession of Pak- 
har Singh which is Ext. P-5A though 
it bore the photograph of Pakhar Singh 
had been issued in the name of one 
Shiv Singh. The passport Ext. P-15A 
which was carried by Mehar Singh had 
been issued in the name of one Harnam 
Singh though the photograph thereon 
was of Mehar Singh. The passport 
Ext. P-11A which was carried by 
Niranjan Singh had been issued to one 
Kanan Singh though it bore the photo- 
graph of Niranjan Singh. The first 
one was originally valid for India and 
Philippines; the second for Singapore 
and Indonesia and the third for Ugan- 
da Protectorate via Kenva. The subse- 
quent endorsements, however, purport- 
ing to be made by the Home Secretary, 
Delhi State Govt., Deihi were found 
to be made on some dates in 1953 vali- 
dating them for some of the western 
countries including Great Britain, 
Egypt, Iraq, Iran ete. These endorse- 
ments, as also the signature of the 
Home Secretary and the seals affixed 
thereon are said to be forged. 


3. On further investigation, 
the following facts came to notice. 


4. One Karam Singh from 
Punjab made it a business to procure 
forged passports for money considera- 
tion. He obtained Ext. P-5A from 
Shiv Singh, Ext. P-15A from one 
Kahan Singh and Ext. P-11A from 
Harnam Singh and had them forged 
for the benefit of Pakhar Singh, Mehar 
Singh and Niranjan Singh respective- 
ly. The allegation is that the endorse- 
ments on all these three passports 
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validating them for the western coun- 
tries were in the handwriting of the 
appellant, Mahendra Singh. Karam 
Singh purchased rail tickets from 
Phagwara to Jodhpur for Pakhar 
Singh, Mehar Singh and Niranjan 
Singh and saw them off at Phagwara 
Railway Station assuring them that 
they will get their passports and other 
documents at Jodhpur. 

5. After the trio got down at 
the Jodhpur Railway Station they 
were met by one Kartar Singh. Being 
‘Sikhs’ they were keeping beard. but 
Kartar Singh arranged for shaving the 
beards and to give them a proper hair 
eut. Kartar Singh then took them to 
a local photographer, and in the mean- 
time, lodged them in a part of the house 
of one Manohar Singh — the same 
having been hired by the appellant a 
few days earlier. Kartar Singh obtain- 
ed the photographs and, thereafter, de- 
livered the passports and the travel 
documents to the customers and him- 
self took them to the Airport in a Taxi. 
We have already referréd to the fact 
that after Pakhar Singh, Mehar Singh 
and Niranjan Singh had boarded the 
plane, they were removed from it by 
Mr. Sukhdeo Muni 

6. After the investigation was 
over the Police sent in one Charge- 
sheet against Pakhar Singh, Mehar 
Singh, Niranjan Singh, Karam Singh, 
Kartar Singh and the appellant Mahen- 
dra Singh. Out of the three genuine 
passport holders namely Shiv Singh, 
Kahan Singh and Harnam Singh, the 
first and the third were also included 
in the Charge-sheet. The case in the 
Charge-sheet was that there was a 
Passport racket and the accused had 
keen engaged in a criminal conspiracy. 
So they were all charged under Sec- 
tion 120-B, IPC. Since the three tra- 
vellers Pakhar Singh, Mehar Singh 
and Niranjan Singh had impersonated 
other persons and had either forged 
the passports or used them as genuine, 
they were charged under Sections 419, 
465, 466 and Section 471, IPC. The 
genuine owners of the passports, name- 
ly, Shiv Singh and Harnam Singh were 
charged for the abetment of the above 
offences. Similar were the charges 
against Karam Singh, Kartar Singh 


and the appellant Mahendra Singh ex- - 


cept that the appellant instead of be- 
ing charged for the abetment of the 
offence under Section 466, IPC was 
charged for the substantive offence 
under Section 466, IPC. ‘ 


Madendra Singh v. State of Rajasthan 


A.I. nl 


7. The learned Magistrate who 
committed these accused to the Court 
of Session dropped the charge under 
Section 120-B, IPC. He split up the 
charges — each case being, confined to 
one forged passport. The learned 
Additional. Sessions Judge does not ap- 
pear to have given any thought to the 
dropping of the charge under Sec- 
tion 120-B and proceeded to try the 


accused in three separate cases. Pass- 


port Ext. P-5A was the subject-matter 
of Sessions Case No. 15 of 1961. Pass- 
port Ext. P-15A was the subject-matter 
matter of Sessions Case No. 16 of 
1961 and passport Ext. P-l1A was the 
subject-matter of Sessions case No. 17 
of 1961. 


8. In Sessions Case No. 15 of . 


1961 the accused were (1) Pakhar 
Singh (2) Shiv Singh (3) Kartar Singh 
(4) Karam Singh and (5) Mahendra 
Singh. In Sessions Case No. 16 of 1961 
the accused were (1) Mehar Singh (2) 
Kartar Singh (3) Karam Singh and (4) 
Mahendra Singh. In Sessions, Case 
No. 17 of 1961 the accused were .(1) 
Niranjan Singh (2) Harnam Singh (3) 
Karam Singh (4) Kartar Singh and (5) 
Mahendra Singh. Niranjan Singh, 
however, was not available at the time 
of trial as he had, in the meantime, 
absconded. 


9. The learned Additional 
Sessions Judge convicted all the accus- 
ed before the Court on almost all the 
charges. The convicted accused, there- 
fore, filed separate appeals which 
were, in all, ten in number. All of 
them were heard together by the High 
Court. The conviction of. Pakhar Singh 
and Mehar Singh. The forged passport 
holders — under Sections 419 and 471 
was confirmed — the owners of the 
passports namely Shiv Singh and Har- 
nam Singh were acquitted. Kartar 
Singh who was alleged to have help- 
ed at Jodhpur was given the benefit of 
doubt and acquitted. Karam Singh 
was acquitted in the first two cases but 
his conviction under Sections 419 and 
471 both r/w Section 109 was main- 
tained. The conviction of Mahendra 
Singh under Section 419 r/w Sec. 109 
IPC was set aside but his conviction 
under. Sections 466 and 471 r/w Sec- 
tion 109, IPC was confirmed. 


10. We have before us only 
Mahendra Singh, the appellant, and 
we have to see whether his conviction 
under Sections 466 and 471 r/w Sec- 
tion 109, IPC 1s justified. The case 
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against him is that he in his 2wn 
handwriting made the endorsem=nts 
marked ‘A-B’ in the three passports. 
In the passport Ext. P-5A the endcrse- 
ment reads at page 7 as follows: 


' “Na. 1002 Date 20th June 1953. 


Also valid for All countries in Europe, 
Italy, Egypt, Iraq, Iran and all coun- 
tries in Commonwealth.” 
In the passport Ext. P-15A the en- 
dorsement is at page 15 and is marked 
A-B which reads as follows: 

“No. 2860 Date 23rd December, 
1954. Also valid for United Kingdom, 





France, Switzerland. laly.'’ Iraq, Iran 
and Pakistan.” 
In the passport Ext. P-11A the en- 


dorsement is at page 7 and reacs as 
follows: 

“No. 2909. Date 30th December, 
1953. Also valid for All countries in 


Europe, Great Britain. Egypt. _raa, 
Iran and Pakistan.” 


(The words underlined 
stamped in the originals.) 


These endorsements, it will be seen, 
had been made with a view to er.able 
the passport holders to travel to some 
western countries although they were 
not entitled to do so. It is not disput- 





above are 


ed that they have been forged and, 
therefore, an offence under Section 
466. IPC has been committed. There 


can also be no doubt that the’person or 
persons who committed the offence 
under Section 466 must have kmown 
that he or they were making these for- 
ged endorsements with a view tc en- 
able somebody to make use of them as 
genuine passports and hence the 
offence under Section 471 r/w Sec- 
tion. 109, IPC also has been comm.tted. 
Mr Mukherjee, appzaring for the 
appellant, argued faintly that since 
the appellant was acquitted under 
Section 419 r/w Section 109, IPC the 
conviction under Section 471 r/w Sec- 
tion 109 IPC cannot survive. W2 are 
unable to accept that proposition. 
Whosoever made the endorsements ex- 
tending the passports to countries to 
which the passport holders wer2 not 
entitled to travel, could not have made 
the endorsements innocently. When 
the endorsements were made, the pass- 
ports must have borne either the pho- 
tograph of the genuine passport kolder 
or the impersonator. In either case, 
the endorsements had been made with 
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a view to help the person having his 
photograph on the passport to travel 
to countries to which he was not en- 
titled to travel. The endorsements 
were obviously made dishonestly and 
fraudulently and, therefore, the offence 
under Section 471 r/w Section 109, 
IPC must be deemed to have been 
committed. 


11. It was next contended by 
Mr. Mukherjee that there was really 
no evidence in the case for a convic- 
tion. According to him. there was no 
charge under Section 120-B. IPC 
Therefore, the prosecution had to rely 
only on those pieces of evidence which 
directly implicated the appellant. No 
doubt the High Court has referred to 
five circumstances as having been 
proved against the appellant, but, ac- 
cording to Mr. Mukherjee, the first 
four cannot be regarded as incriminat- 
ing and the evidence about the last 
was thoroughly unsatisfactory. Mr. 
Mukherjee submitted that the last cir- 
cumstance was really the most impor- 
tant circumstance in the case and if it 
was satisfactorily proved, the convic- 
tion would be unchallengeable, the 
other four circumstances serving mere- 
ly to support the conclusion. On the 
other hand, however. if the last cir- 
cumstance was not proved, the first 
four circumstances would fall far 
short of proving the guilt of the ap- 
pellant. 


12. The High Court has held 
the following five circumstances as 
proved: 


“(1) That Mahendra Singh visited 
Jodhpur on 9th January, 1954: 

(2) That he took on rent a house 
belonging to Manohar Singh: 

(3) That 13 air tickets were pur- 
chased through him for 13 different 
persons Zrom Karachi to London. 

(4) That he had a talk on tele- 
phone from Jodhpur with Raj Sach- 
= for the cancellation of four tickets; 
an. 

(5) That the endorsement be- 
tween A and B on all the passports 
Ta in the handwriting of the appel- 
an ad 

13. We agree with the digh 
Court that out of these five pieces of 
circumstantial evidence the first four 
circumstances have been established. 
The appellant was employed as a car- 
go Clerk in the Indian Air Lines Cor- 
poration at Delhi. He applied for 
leave on the ground of illness on 8-1- 
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1954 and was absent from duty on the 
next three days. Ext. 64 is his appli- 
cation. According to the prosecution, 
the appellant utilized this leave for 
going over to Jodhpur where he hired 
part of the house of one Manohar 
Singh, P. W. 2. Manohar Singh: has 
turned hostile but there is evidence in- 
cluding that of P. W. 1 Dhwaja Singh, 
the other tenant in the house of Mano- 
har Singh, who has clearly proved that 
the appellant was present at Jodhpur 
on the 9th. In this connection the evi- 
dence of Raj Sachdev P. W. 30 is also 
important. This witness is the pro- 
prietor of a Travelling Agency named 
the Globe Travels Company and it 
was through him that the appellant 
had booked 13 seats by the BOAC 
company from Karachi to London. Out 
of these 13 tickets, four were to be 
utilized on 13th ` January, 1954. But 
the same were cancelled by the appel- 
lant on the telephone on January 11, 
1954. Sachdev says that on 11th Janu- 
ary, 1954 he received the telephone 
call of the appellant from Jodhpur in- 
structing him to cancel the four tickets 
and to phone him back to the tele- 
phone No. 123 at Jodhpur confirming 
the cancellation. Sachdev says that 
he called the appellant on phone No. 
123 and informed him that he had can- 
celled the four tickets. There is no 
doubt, therefore, that the appellant 
was at Jodhpur between 9th and 11th. 
As an employee of -the Indian Air 
Lines, it was against the rules for the 
appellant to book tickets for his cus- 
tomers for a commission. The fact 
that he acted against the rules, how- 
ever, is not an incriminating circum- 
stance because we have nothing to do 


in this case with these 13 tickets or — 


the cancelled four tickets. It must 
however. be noted that Pakhar Singh, 
Mehar Singh and Niranjan Singh were 
lodged in the house hired by the ap- 
pellant before they emplaned at Jodh- 
pur. So the circumstances referred 
to by the High Court establish no more 
than that the appellant had hired part 
of the house of Manohar Singh at Jodh- 
pur on or about 9th of January, 1954 
and some 10 days later, the forged 
passport holders had been lodged in 
this house-before they emplaned at 
Jodhpur. The appellant himself had 
not accompanied these passport hol- 
ders nor is there any evidence to show 
that he had any direct communication 
with them. The prosecution case is 
thai, it was Kartar Singh who had 
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brought these travellers to this house 
and it was Kartar Singh who arranged 
for taking them to the Airport. Kartar 
Singh’s connection with the appellant 
is not established. We do not know 
how Kartar Singh came into possession 
cf the passports: and how he delivered 
the same to the three travellers. In 
fact Kartar Singh has been given the 
benefit of doubt and acquitted. In 
these circumstances, it would not be 
possible to say on the evidence that 
these three travellers were lodging in 
Manohar Singh’s house at the instance 
of the appellant or with his consent. 


14, In the result we are left 
with only one circumstance namely 
that the endorsements on the passports 
already referred to were in the hand- 
writing of the appellant. The 
High Court has held that these en- 
dorsements were in the handwriting of 
the appellant and, as already pointed 
out, if that finding is correct, the con- 
viction will have to be upheld. 


15. It is the submission of Mr. 
Mukherjee that the High Court had 
no good evidence at all on which to 
proceed to hold that these endorse- 
ments were in the appellant’s hand- 
writings. On behalf of the prosecu- 
tion a handwriting expert named K. B. 
Lal was examined. At the time of the 
trial, this expert had died but his 


‘statement in the Committing Court 


was taken on record. According to this 
expert, the endorsements were in the 
handwriting of the appellant and that 
opinion was given by him on the basis 
of comparison with two admitted 


writings of the appellant. The ad- 
mitted writings are Exts. 64 and 49. 


The first one is the leave application 
already referred to and the second one 
is a letter written by the appeliant on 
5-2-1954 to Globe Travels for the re- 
fund on one of the four tickets of 
January 13, 1954 which had been al- 
ready cancelled. As usual with ex- 
perts, several reasons have been given 
by Lal for his opinion that the chal- 


lenged writings in the three passports .° 


were in the handwriting of the appel- 
Tant. To counter this opinion, the ap- 
pellant examined his own expert one 
Yog Raj and this expert has sworn 
that the challenged writings are not 
in the handwriting of the appellant. 
He has also given several reasons for 
holding that opinion. The learned 
Trial Judge does not seem to have 
attached importance to the opinions of 


A. ial i 


id 


these two experts because the experts 
cancelled each other’s findings. The 
other evidence on which the prosecu- 
tion relied was the evidence of one 
B. M. Puri who was at the relevent 
time Superintendent in the Indian Air 
Lines and was the official superior of 
the appellant. As against Puri’s evi- 
dence, the appellant examined a col- 
league Franklin who had greater cp- 
portunity to see the appellant wr-te 
and sign. According to Franklin the 
challenged writings are not in the 
handwriting of the appellant. In tis 
stage of the evidence the learned Jucge 
who dealt with this appeal in the Hish 
Court examined for himself the chal- 
lenged writings and compared them 
with the admitted writings and came 
to the conclusion that the expert Lel’s 
opinoin deserved to be accepted. Mr. 
Mukherjee submits that the learred 
Judge was in error in preferring Lel’s 
evidence because the comparison mzde 


` by the learned Judge with the help of 


Lal’s opinion was wholly insufficient 
to come to a conclusion adverse to ~he 
appellant. The learned Judge thought 
that he had discovered some peculiar 
idiosyncrasy in the manner of writ.ng 
the two letters ‘b’ and ‘g’ and since zhe 
letter th’ and ‘g found in the challeng- 
ed writings, bore the same characteri- 
stics as "b’ and ‘g’ found in the admit- 
ted writings Exts. 64 and 49, he was 
persuaded to hold that the challenged 
writings must have been in the hand- 
writing of the appellant. The letter 
b is found twice in the three ckal- 
Jenged endorsements and that is in the 
word ‘December’ in Ext. P-11A and 
Ext. P-I5A. On the other hand, the 
letter ‘b’ is to be found in several 
placés in Exts. P-64 and P-49. “he 
learned Judge seems to be in agree- 
ment with Expert Lal that the letter 
t in the word ‘December’ had a very 
“individualsing feature” in that it dis- 
closed an uncommon way of adding an 
oval to the preceding staff which is 
just a vertical stroke. The learned 
Judge also found that there was gieat 
similarity in the letter ‘g’ in the dis- 
puted writings and the letter ‘g’ whker- 
ever it was found in Exis. 64 and 4¢. It 
is submitted by Mr. Mukherjee that, in 
the first place, it was a futile exercise 
to compare one single letter in the 
disputed writings with that le-ter 
wherever it was found in admi-ted 
writings and secondly that on a seru- 
tiny of the disputed writings for ihat 
purpose, it would be impossile to say 
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that the letters ‘b’ and ‘g’ found in 
the admitted writings have any 
characteristics peculiar to the disputed 
letters ‘tb’ and ‘g. It appears to us 
that there is force in Mr. Mukherjee’s 
submission. The letter ‘b’ occurs in 
the word ‘December’ and before one 
can say that that letter has any pecu- 
liarities of its own, one would like to 
see ‘b’ in the disputed writings more 
often than once. If a peculiarity in the 
writing had been established on a com- 
parison of a few more ‘b’s in the dis- 
puted writings themselves, one would 
have something to go by. The second 
stage would come thereafter of com- 
paring any peculiarities so discovered 


with the peculiarities discovered 
in the admitted writings. In Ext. 64 
we have ‘b’ in the words ‘beg’, ‘sub- 
mit’, ‘be’, ‘oblige’ and ‘better’. In 


Ext. 49, we have this ‘b’ in the words 
‘Globe’, ‘been’, ‘bought’ and ‘obliged’. 
When all these ‘b’s in the admitted 
writings are compared, one undoub- 
tedly sees that there is some pecu- 
liarity about them. Pictorially they 
look like ‘th’ though in some places the 
vertical strokes lean to the right and 
in some others to the left. We must 
frankly confess that pictorially the 
letter ‘b’ to be found in ‘December’ in 
the disputed writings does not give us 
the same impression as the ‘b’ gives in 
the admitted writings. For one thing 
the vertical stroke looks shortish and 
the oval attached to the preceding 
stroke goes above more than half the 
stroke at least in Ext. P-11A. In any 
case it will be unfair to compare just 
one letter ‘b’ with the admitted writ- 
ings, because in our view in order that 
any peculiar idiosyncrasy may be dis- 
covered, we should have that letter 
more than once in the disputed writ- 
ings themselves and also in combina- 
tion with different letters. So far as 
‘pe’ is concerned, we have that letter in 
the word ‘Egypt’ in Exts. P-5A and 
P-11A and also in the word ‘Kingdom’ 
in Ext. P-15A. Out of these, the letter 
‘g in the word ‘Kingdom’ has some 
resemblance with ' wherever found 
in Exts. 64 and 49. But the ‘pg’ in 
‘Egypt’? does not create the same im- 
pression. In other words, the material 
in the disputed writings is too scanty 
for a proper comparison and, there- 
fore, we think that the learned Judge 
was not justified in holding, on his 
own comparison of the letters ‘b’ and 
‘g’ in the disputed writings that they 
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disclosed the same characteristics as 
those in the admitied writings. 

16. Nor are we satisfied with 
the evidence of B. M. Puri. He has 
stated that the writings in the endorse- 
ments are the writings of the appellant. 
It is quite clear from his evidence that 
he was hesitant in giving his opinion 
and we are far from satisfied that Puri 
had such ample opportunity to see the 
appellant’s handwriting as to be quite 
conversant with it. We have tried 
hard to see if the experts shed any 
significant light on the problem be- 
fore us. But on our own scrutiny of 
the writings, we do not think that we 
can accept the. reasoning of the learn- 
ed Judge in this respect. The opinion 
lof the expert examined by the appel- 
lant cannot also be excluded from con- 
sideration. 

17 Since the conviction of the 
appellant is principally based on the 
finding that the disputed endorsements 
were in his handwriting, the same will 


have to be set aside on the view we- 


Ihave taken. 

The appeals are, therefore, allowed 
and the appellant acquitted. His sen- 
tence is set aside. 

' Appeals allowed. 


AIR 19713 SUPREME COURT 2598 
(V 58 C 558) 
(From: Mysore)* 
C A VAIDIALINGAM, P. JAGAN- 
MOHAN REDDY AND K. K. 
. MATHEW, JJ. 
fyanahalli Bakkappa & Sons, Ap- 
pellant v State of Mysore, Respon- 
dent. ` . 
Civil Appeal No 1175 of 1967, 
D/- 29-10-1971 
Mysore Sales Tax Act (25 of 1957), 
S. 2 (i) Explanation 3 (a) — Sale of 
goods within the State — When takes 
place. 


Assessee a dealer in Mysore State 
placed orders for purchase of safety 
matches with the sales depots in 
Mysore State — Orders forwarded by 
the depots to their head offices in 
Madras state — Goods sent directly to 
the assessee — Value of the goods re- 
mitted to Madras — Question of inter 


*(S. T. R. P. No. 58 of 1965, 'D/- 30-9- 
1966—Mys.} 
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I. Bakkappa & Sons v. State of Mysore 


ath. 


State sale between the head offices and 
their depots, or that assessee was 
charged the tax by depots not urged 
— Held, it could not be said that de- 
pots were the first seller of the goods 
to the assessee — Sales by the assessee 
were the first sales within the mean- 
ing of the explanation and its turnover 
was liable to be taxed. AIR 1958 SC 
765, Distinguished. (Para 5) 
Cases Referred Chronological Paras 
(1955) AIR 1955 SC 768 (V 42) = 

1955-2 SCR 483, Ram Narain 

and Sons v. Asst. Commr. of 

Sales Tax 4 


Mr. R. Gopalakrishnan, Advocate, 
for Appellant; Mr. A. R. Somanatha 
Iyer, Senior. Advocate (M/s. M. S. 
Narasimhan and R. B. Datar, Advo- 
cates with him), for Respondent. 

The Judgment of the Court was 
delivered by 


P. JAGANMOBAN REDDY, J.:— 
This Appeal is by certificate against 
the judgment of the Mysore High 
Court dismissing the Revision Petition 
against the order of the Mysore Sales 
Tax Appellate Tribunal, by and under 
which the assessment order of the 
Commercial Tax Officer and the Ap- 
pellate order of the Deputy Commis- 
sioner of Commercial taxes was con- 
firmed. The question of law which 
arose out of the decision of the Sales 
Tax authorities for consideration of 
the High Court was “whether on the 
facts and circumstances of the case the 
assessee’s turn-over in respect of safe- 
ty matches is not liable to tax on the 
ground that the sales effected by the 
assessee are not the first sales in the 
State.” The appellants declared for 
the assessment year 1959-60 a total 
turnover of Rs. 13,04,097/- in respect 


-of the purchase of safety matches and 


claimed exemption on the entire turn- 
Over on the ground that it wasa 
subsequent sale from the dealers in 
the State of Mysore. During the rele- 
vant assessment year sale of matches 
was taxable under Section 5 (3) (a) of 
the Mysore Sales Tax Act, 1957 (here- 
inafter called the Act) on the first or 
earliest of the successive dealers in the 
State of Mysore. The appellants’ con- 
tention was that it purchases the 
matches from the Sales Depots of the 
National Match Works, Lakshmi Match 
Works and Palaniappa Match Indus- 
tries at Devangere who were the first 
sellers of matches in the State of 
Mysore liable to tax and that the ap- 


s 


ot 


AA 


ibn 


pellant was the second dealer in ihe 
State not liable to tax in respect of its 
sales. 


2. The modus operandi of «he 


_ appellant in purchasing these matches 


was that it placed orders with -he 
aforesaid Sales Depots of M/s. National 
Match Works, Lakshmi Match Works 
and Palaniappa Match Industries at 
Devangere, which Depots are resis- 
tered dealers under the Act. On re- 
ceipt of these orders from the Appel- 
lant the respective Managers of zhe 
three Sales Depots forward the orders 
to their Head Offices at Sivakasi and 
instruct them to despatch the matcnes 
ordered direct to the appellant at 
Devangere. The matches are there- 
after despatched by lorry to the Ap- 
pellant in accordance with the instruc- 
tions received from the Sales Depots. 
The Sales Depots send to the appellant 
detailed invoices of the matches des- 
patched by their factories. The Ap- 
pellant gives credit to the value of the 
matches after deducting therefrom the 


amount covered by debit: notes in res-: 


pect of Octroi, lorry freight and other 
incidental charges incurred by it and 
at the request of the sales office the 
assessee remits the value of the 
matches direct to the factory by means 
of draft and telegraphic transfer. On 
these findings the correctness of which 
was not disputed the assessing autho- 
rity came to the conclusion that the 
transactions were inter-State sales 
within the meaning of Section 3 (a) of 
the Central Sales Tax Act and since 
the appellant was the first dealer in 
matches in Mysore State it was liable 
to pay Sales Tax and accordingly, it 
was so assessed. Against the said 
assessment order the appellant filec an 
appeal to the Deputy Commissione? of 
Commercial Taxes who dismissed the 
Appeal. The further appeal to the 
Tribunal was equally unsuccessful 


3. Before us it is contendec by 
the learned Advocate for the appellant 
relying upon the despatch advice, deli- 
very notes and invoices issued in the 
name of the assessee in which the Sales 
Tax at 2% -was charged that the sale 
by the manufacturer at Sivakasi was 
effected in favour of their respective 
Sales Depots in Mysore anditis only 
thereafter that the appellants purchas- 
ed from these Sales Depots the mat- 
ches and cannot therefore be treated 
as the first purchaser in the Mysore 
State. It appears to us on the facis as 
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set out above which were not in dis- 
pute, the sales were made by the res- 
pective factories direct to the appel- 


lant, the sales price was also sent 
directly to the factories at Sivakasi. 
No doubt the orders were routed 


through the Sales Depot but on that . 
account it cannot be said that the 
factory sold the goods ordered by the 
appellant to its Sales Depot. It does 
not appear that the contention .based 
on the invoices showing that the Sales 
Tax was charged by the Sales Depot 
was urged before any of the authori- 
ties or before the High Court nor was 
there any finding on this aspect as is 
evident from the facts found by the 
Sales Tax authorities which were not 
in dispute. It is also inconceivable 
that there can be a sale between the 
manufacturer and its Sales Depot. 

4. It is not disputed that under 
the provisions of the Act it is the first 
sale in the State that is exigible to tax. 
Sale is defined in Section 2 (t) of the 
Act as follows:— 


“Sale with all its grammatical 
variations and cognate expressions 
means every transfer of the property 
in goods by one person to another in 
the course of trade or business for 
cash or for deferred payments or other 
valuable consideration, but does not 
include a mortgage hypothecation, 
charge or pledge.” 

Explanation (3) to this definition which 
is relevant is given below:— 


“(a) The sale or purchase of goods 
shall be deemed for the purposes of 
this Act, to have taken place in the 
State wherever the contract of sale or 
purchase might have been made, if the 
goods are within the State: 

(I) In the ease of specific or ascer- 
tained goods, at the time the contract 
or sale or purchase is made; and 

(II) in the case of unascertained 
or future goods, at the time of their 
appropriation to the contract of sale 
or purchase by the seller or by the 
purchaser, whether the assent of the 
other party is prior or subsequent to 
such appropriation”. 

5. It is apparent from thel 
above provisions that the transactions 
in question under explanation 3 (a) 
are the first sales in favour of the ap- 
pellant and they took place within the 
State of Mysore. The learned Advocate 
relies on the decision in Ram Narain 
& Sons v. The Assistant Commissioner 
of Sales-tax, (1955) 2 SCR 483 for 
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the contention that in similar circum- 
stances the sale was said to have been 
effected to the depots and consequent- 
Ty the sale to the assessee was the 
second sale and is, therefore, not as- 
sessable to tax. The High Court, be- 
. fore which this decision was cited, did 


not rely upon it because it felt that it. 


was not possible to ascertain whether 
under the statute this Court was call- 
ed upon to consider the definition of 
sale similar to that contained in Sec- 
tion 2 (t) of the Act. It is true that in 
that case while this Court was consi- 
dering the question whether the sales 
were inter-State sales or inside sales, 
the definition of ‘sale’ under the Madhya 
Pradesh Sales Tax Act was not speci- 
fically referred’ to or examined. A 
. perusal of that decision, however, 
would show that what this Court was 
_ considering was whether the trans- 
actions fell within the definition of 
sale contained in explanation If to 
Section 2 (g) of the Madhya Pradesh 
Sales Tax Act and that so far as the 
post-Constitution period was concern- 
ed, whether they were saved from the 
ban of Article 286 (1) (a) and the 
explanation thereto, by the President’s 
order made under the proviso to Arti- 
cle 286 (2). The Advocate General of 
Madhya Pradesh, no doubt, urged that 
the transactions were pure inside sales 
entered into’ by the assessees in 
Madhya Pradesh on orders received by 
them from outside the State, and ac- 
cepted by the petitioners in that State. 
It was also contended that the goods 
were appropriated to the contracts, 
and the property in the goods passed 
within the State of Madhya Pradesh, 
as such the sales were inter-State sales 
or inside sales which it was within the 
competence of the State of Madhya 
Pradesh to tax. The facts disclosed 
that the assessees manufactured beedis 
in Madhya Pradesh. They had vari- 
ous sales depots in U. P. and other 
States and also had selling agents 
‘through whom they sold their goods. 
Apart from effecting sales through the 
said agencies, they also sold. direct to 
customers who placed orders with 
them. The question was whether some 
or all:of those sales took place in 
Madhya Pradesh or in U. P. and it was 
held that having regard to the trans- 

actions in respect of all the aforesaid 
categories of sales, they.were effected 
in U. P. We are unable to appreciate 
how this case really assists the appel- 
lants. On the other hand, it would 
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appear that the sale by the assessee 
was effected in U. P., which if applied 
to the facts in this case, would indi- 
cate that the first sale by the Sivakasi 
firms was in Mvsore. In that view, the 


question of inter-State sale not being} - 


urged as necessary for consideration, 
it was rightly held by the High Court 
that the sales in question fell within 
clause (a) of explanation (3) .of Sec- 
tion 2 (t) of the Act; as such this ap- 
peal is dismissed but in the circum- 
stances, without costs. 


Appeal dismissed. . 


AIR 1971 SUPREME COURT 2600 
(V58 C 559) 
(From: Bombay)* 


A. N. RAY AND D. G. PALEKAR, JJ. 

M/s. Madhusudan Gordhandas & 
Co., Appellant v. Madhu Woolen In- 
dustries Private Ltd., Respondent; 
Mahendra B. Parikh and others, Credi- 
tors. ; 

Civil Appeal No. 
D/- 29-10-1971. 

(A) Companies Act (1956), S. 433 
(e) — Non-payment of disputed debts 
— Court can rightly refuse a peti- 
tion for winding up of the Company 
when the claim of the petitioner is 
bona fide disputed by the Company. 
(Case law discussed). (Para 21) 


The principles cn which the court 
acts are first that the defence of the 
Company is in good faith and one of 
substance, secondly, the defence is 
likely to succeed in point of law and 
thirdly the company adduces prima 
facie proof of the facts on which the 
defence depends. (Para 21) 


= (B) Companies Act (1956), S. 433 
{f) — Winding up of company under 
the just and equitable clause —- When 
the creditors oppose to the making of 
the order of the winding up of the 
company the court can consider their 
wishes and decline to make the order 
(X-Ref: Section 557). a 

(Para 22) 


Under Section 557 in all matters 
relating to the winding up of the com- 
pany the Court can ascertain the 
wishes of the creditors. The wishes of 
fhe Share holders are also considered 


1 of 1970, D- 


1113 of 1970, 


*(Company Appeal No. 
3-4-1970 — Bom.) 
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though the Court may ` attach greater 
weight to the views of the creditors. 
(Para 22) 
_ The wishes of the creditors will 
however be tested by the Court on the 
grounds as to whether the case of the 
persons opposing the winding up is 
reasonable; secondly, whether there 
are matters which should be inquired 
into and investigated ifa winding up 
order is made. It is also well settled 
that a winding up order will no: be 
made on a creditor’s petition if it would 
not benefit him or the company’s 
creditors generally. The grounds 
furnished by the creditors opposing the 
winding up will have an important 
bearing on the reasonableness of the 
case. (Para 22) 
(C) Companies Act (1956), S. 433 
{e) — Disappearance of substratum of 
company — An allegation that the 
substratum of the company is gore is 
fo be proved as a fact. (Case law dis- 
cussed). (Pare 29) 
In determining whether or not the 
substratum of the company has fone, 
the objects of the company and the 
case of the company on that question 
have to be looked into where the com- 
pany alleges that with the proceecs of 
an intended sale of machinery i in- 
tends to enter into some other profit- 
able business, the mere fact that the 
company has suffered trading losses 
will not destroy its substratum unless 
there is no reasonable prospect of it 
ever making a profit in the future and 
the court is reluctant to hold tha: it 
has no such prospect. (Pare 29) 
(D) Companies Act (1956), S. 433 
(e) — Petition out of improper metive 
~~ Improper motive can be spel out 
when the petition is presented to 
coerce the company in satisfying some 


groundless claims made spalvai x by 
petitioner. (1968) 1 W. L. R. 1091, Fol- 
Towed. (Para 30) 


The petitioners were Directozs of 
the company sought to be wounc up. 
They sold their shares and went out of 
the management of the company. They 
were parties to the proposed sale of 
certain machineries. Just when the 
sale of the machinery was going to be 
wets eat presented the petition for 
windin: 

Held. that the petition was pre- 
sented out of improper motive. 

(Para 30) 

Cases Referred: Chronological Paras 
(1968) 1968-1 WLR 1091 = 1968- 

2 All ER 769, Mann v. Goldsteir 30 
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(1965) 35 Com.Cas 456 (SC), Amal- 
gamated Commercial Traders 
(P) Ltd. v. A. C. K. Krishna- 


_ swami 
(1962) 1962 Ch 406 = 1962-2 
WLR 38, In re, Tweeds Garages 


19 


Ltd. 21 
(1961) 1961-1 All ER 302, In re, 

P & J Wacrae Ltd. 22 
(1936) 1936-1 All ER 299 (PC), 

Davis and Co. v. Brunswick 

(Australia) Ltd. 29 
(1874) 19 Eq 444 = 23 WR 643, 

In re, London and Paris Banking 


Corporation 20 
(1867) 2 Ch App 737 = 36 LJ Ch 
` 710, Re Suburban Hotel Co. 29 


(1865) 35 Beav 204 = 55 ER 873, 
In re, Brighton Club and Nor- 
folk Hotel Co. Ltd. 20 


Mr. V. M. Tarkunde, Sr. Advo- 
cate, (M/s. R. L. Mehta and I. N. 
Shroff, Advocates with him), for Ap- 
pellant; Mr. V. S. Desai, Sr. Advocate 
(Mr. P. N. Tewari, Advocate and M/s. 
J. B. Dadachanji & Co., Advocate with 
him), for the Respondent; Mr. M. C. 
Chagla, Sr. Advocate, (Mr. S. N. Pra- 
sad, Advocate with him), for Creditors 
Nos. 1, 3 to 6 and 10; Mr. A. K. Sen, 
Sr. ‘Advocate, (Mr. E. C. Agrawal, Ad- 
vocate with him), for Creditor No. 9. 


The Judgment of the Court was 
delivered by 

RAY, J.:— This is an appeal by 
certificate from the judgment dated 
3 April, 1970 of the High Court of 
Bombay confirming the order of the 
learned Single Judge refusing to wind 
up the respondent company. 

2. The-appellants are a part- 
nership firm. The partners are the 
Katakias. They are three brothers. 
The appellants carry on partnership 
business in the name of Madhu Wool- 
len Spinning Mills. 

3. The respondent company has 
the nominal capital of Rs. 10,00,000 
divided into 2000 shares of Rs. 500 
each. The issued, subscribed and fully 

paid up capital of the company is 
Bs. 5,51,000 divided into 1,103 Equity 
shares of Rs. 500 each. The three 
Katakia brothers had three shares 
in the company. The other 1,100 
shares were owned by N. C. Shah and 
other members described as the group 
of Bombay Traders. 

4, Prior to the incorporation of 
the company there was an agreement 
between the Bombay Traders and the 
appellants in the month of May, 1965. 
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The Bombay Traders consisted of two 
groups known as the Nankishore and 
the Valia groups. The Bombay Tra- 
ders was floating a new company for 
the purpose of running a Shoddy Wool 
Plant. The Bombay Traders agreed 
to pay about Rs. 6,00,000 to the appel- 
lants for acqusition of machinery and 
installation charges thereof. The ap- 
pellants had imported some machinery 
and were in the process of importing 
some more. The agreement provided 
that the erection expenses of the 
machinery would be treated as a loan 
to the new company. Another part of 
the agreement was that the machinery 


was to be erected in portions of a shed 


in the compound of Ravi Industries 
Private Limited. The company was to 
pay Rs. 3,100 as the monthly rent of 
the portion of the shed occupied by 
them. The amount which the Bombay 
Traders would advance as loan to the 
company was agreed to be converted 
(Continued on Column 2) 


A. (a) Expenses incurred by ‘the ap- 


ALH. 


into Equity capital of the company. 
Similar option was given to the appel- 
lants to convert the amount spent by 
them for erection expenses into equity 
capital. 

5. The company was incor- 
porated in the month of July, 1965. 
The appellants alleged that the com- 
pany adopted the agreement between 
the Bombay Traders and the appel- 
lants. The company however denied 
that the company adopted the agree- 
ment. 

6. The appellants filed a peti- 
tion for winding up in the month of 
January, 1970. The appellants alleg- 
ed that the company was liable to be 
wound up under the provisions of Sec- 
tion 433 (e) of the -Companies Act, 
1956 as the company is unable to pay 
the following debts. 

7. - The appellants claimed that 
they were the creditors of the com- 
pany for the following sums of 
money:— 


pellants in connection with. 


the erection of the pilarit and 


machinery 


wae Rs. 1,14,344.97 


(b) Interest on the sum of Rapeli 


1,14,344.97 from 1 April, 1966 
1969 at 1% 


till 31 December, 
per mensem 
(c) Commission on the 


æ. Rs. 51,453.13 


sum of 
Rs. 1,14,344.97 due to the ap- 


pellants at the rate of 1 per 


cent. 


1969 


per mensem from 1 
April 1966 till 31 December, 


B (a) Compensation payable by the 
company to the appellants at 


the rate of Rs. 
month for 22 months 


3,100 per 
and 14 


days in respect of occupation 


of the portion of the 


given by the appellants to the 
company on the basis of leave 


and licence 


shed, - 


(b) Interest on the smioùnt of 


compensation from 


1967. 


(c) Further interest on compensa- 
tion from 13 April, 1967 to 31 


December, 1969 


C. (a) 3 Invoices in respect of — 


machines 
(b) Interest on Rs. 85,250 


(c) Commission at the Se of 1 


per cent on Rs. 85,250 


time to 
time by the said company to 
the appellants till 12 April, 


w- Rs. 51,453.12 
= Rs. 69,600.00 
ea Rs. 7,857.00 
m Rs. 21,576.00 
... Rs. 85,250.00 
_.. Rs. 37.596.00 
a Bs. 37,596.00 


‘4 T 


a 97) 


for 


The appellants alleged that the com- 
pany failed and neglected to show the 
aforesaid indebtedness in the books of 
account save and except the sum of 
Rs. 72,556.01. 


8. The other allegations of the 
appellants were these. The comrany 
incurred losses upto S1 March, 1969 
for the sum of Rs. 3,21,177.53 and 
thereafter incured further losses. The 
company stopped functioning since 
about the month of September, 1969. 
The company is indebted to a Director 
and the firms of M/s. Nandkishore & 
Co. and M/s. Bhupendra & Co in 
which some of the Directors of the 
company are interested. The indekted- 
ness of the company to the creditors 
including the appellants’ claim as 
shown by the company at the figure of 
Rs. 72,556.01 is for the sum of Rupees 
9,56,829.47. The liability of the com- 
pany including the share carital 
amounted to Rs. 14,98,923.33. The lia- 
bility excluding the share capitel of 
the company is Rs. 9,56,829.47 and the 
assets of the company on the valuction 
put by the company on the balance 
sheet amounts to Rs. 8,81,171.96. The 
value of the current end liquid assets 
is about Rs. 2,74,247.38. The appel- 
lants on these allegations alleged that 
even after the proposed sale of the 
machinery at Rs. 4,50,000 the company 
would not bein a fosition to dis- 
charge the indebtedness of the com- 
pany. The proposed sale of machinery 
for the sum of Rs. 4,50,000 wes at 
an undervalue. The market value was 
Rs. 6,00,000. 
tion such a sale. 

9. It was alleged that the sub- 
stratum of the company disappeared 
and there was no possibility of the 
company doing any business at profit. 
The company was insolvent and it was 
just and equitable to wind up the com- 
pany. 

10. When the petition was pre- 
sented to the High Ccurt of Bombay 
the learned Single Judge made a pre- 
liminary order accepting the petition 
and directing notice to the company. 
When the company appeared al the 
share-holders and a large number of 
creditors of the company of the aggre- 
gate value of Rs. 7,50,000 supported 
the company and opposed winding up. 


11. The company disputed the 
claims of the appellants under al. the 
heads save the two amounts of 
Rupees 14,650 and Rupees 33,000 
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being the amounts of the second 
and third invoices. The company 
produced books of.account showing 


a sum of Rs. 72,556.01 due to the 
appellants, as on 31 March, 1969. The 
company alleged that the appellants 
had agreed to reduction of the debt to 
a sum of Rs. 14,850 and to accept pay- 
ment of the same out of proceeds of 
sale of the machinery. 


12. The learned Single Judge 
held that the claims of the appellants 
were disputed save that asum of 
Rs. 72,556.01 was payable by the com- 
pany to the appellants and with regard 
to the sum of Rs. 72,556.01 the com- 
pany alleged that there was a settle- 
ment at Rs. 14.850 whereas the appel- 
lants denied that there was any such 
compromise. The learned Single Judge 
refused to wind up the company and 
asked the company to deposit the dis- 
puted amount of Rs. 72,556.01 in 
Court. The further order was that if 
within six weeks the appellants did not 
file the suit in respect of the recovery 
of the amount the company would be 
able to withdraw the. amount and if 
the suit would be filed the amount 
would stand credited to the suit. 


13. The High Court on appeal 
upheld the judgment and order and 
found that the alleged claims of the 
appellants were very strongly and 
substantially denied and disputed. 

14. The first claim for erec- 
tion of plant and machinery was totally 
denied by the company. The defences 
were first that the books of the com- 
pany showed no such transactions; 
secondly, there was no privity between 
the company and the persons in whose 
names the appellants made the claims: 
thirdly, the alleged claims were barred 
by limitation: and, fourthly, there was 
never any demand for the alleged 
claims either by those persons or by 
the appellants. The alleged claims for 
interest and commission were therefore 
equally baseless according to the de- 
fence of the company. 

15. The second claim for com- 
pensation was denied on the grounds 
that the appellants were not entitled 
to any compensation for use of the por- 
tion of the shed and the alleged claim 
was barred by limitation. As to the 
claim for compensation the company 
relied on the resolution of the Board 
of Directors at which the Katakia Bro- 
thers were present as Directors. The 
Board resolved confirmation of the 


2604 S. C. [Prs. 15-20] M. Gordhandas & Co. v. M. W. Industries 


` arrangement with M/s. Ravi Industries 
for use of the premises for the running 
of the industry at their shed at a 
monthly rent of Rs. 4,250. Prima 


facie the resolution repelled any claim. 


for compensation or interest on com- 
pensation. 


16. With regard to the claim of 
invoices the High Court held that the 
first invoice for Rs. 34,600 was paid by 
the Company to the appellants. The 
receipt for such payment was produc- 
ed before the learned trial Judge. The 
appellants also admitted the same. As 
to the other two invoices for Rs. 14,650 
and for Rs. 36,000 the amounts appear- 
ed in the company’s books. According 
to the company the claim of the appel- 
lants was for Rs. 72,556.01 and the 
case of the company was that there 
was a settlement of the claim at 
Rs. 14,650.00. 


17. The High Court correctly 
gave four principal reasons to reject 
the claims of the appellants to wind 
up the company as creditors. First, 
that the books of account of the com- 
pany did not. show the alleged claims 
of the appellants save and except the 
sum of Rs. 72,556.01. Second, many 
of the alleged claims are barred by 
limitation. There is no allegation by 
the appellants to support acknowledge- 
ment of any claim to oust the plea of 
limitation. Thirdly, the Katakia Bro- 
thers who were the Directors resigned 
in the month of August, 1969 and their 
three shares were transferred in the 
month of December, 1969 and up to 
the month of December, 1969 there 
was not a single letter of demand „tò 
the company in respect of any claim. 
Fourthly, one of Katakia Brothers was 
the Chairman of the Board of Directors 
and therefore the Katakias were in the 
knowledge as to the affairs of the com- 
pany and the books of accounts and 
they signed the balance sheets which 
did not reflect any claim of the appel- 
lants except the two invoices for the 
amounts of Rs. 14,650 and Rs. 36,000. 
The High Court characterised the 
claim of the appellants as tainted by 
the vice of dishonesty. 


18. . The alleged debts of the 
appellants are disputed, denied, doubt- 
ed and at least in one instance proved 
to be dishonest by the production of a 
receipt granted by the appellants. The 
books of the company do not show any 
of the claims excepting in respect of 
two invoices for Rs. 14,650 and Rupees 


A.L RY 


36,000. It was said by the appellants 
that the books would not bind the ap- 
pellants. The appellants did not give 
any statutory notice to raise any pre- 
sumption of inability to pay debt. The 
appellants would therefore be requira 
ed to prove their claim. 


19. This Court in Amalgamated 
Commercial Traders (P) Ltd. v. A. C. 
K. .Krishnaswami, (1965) 35 Com Cas 
456 (SC), dealt with a petition to wind 
up the company onthe ground that 
the company was incebted to the peti- 
tioner there for a sum of Rs. 1,750 be- 
ing the net dividend amount payable 
on 25 equity shares which sum the 
company failed and neglected to pay 
in spite of notice of demand. Thera 
were other share-holders supporting 
the winding up on identical grounds. 
The company alleged that there was 
no debt due and that the company was 
in a sound financial position. The re- 
solution of the . company. ,declaring a 
dividend .made the payment of the 
dividend contingent on the receipt 
of the commission from two sugar 
mills. The commission was not receiv- 
ed till the month of May, 1960. The 
resolution was in the month of Decem- 
ber, 1959. Under Section 207 of the 
Companies Act a company was requir 
ed to pay a dividend which had been 
declared within three months from the 
date of the declaration. A company 
cannot declare a dividend payable be- 
yond three months. This Court held 
that the non-payment of dividend was 
bona fide disputed by the company. It 
was not a dispute ‘to hide’ its inability 
to pay the debts. i : 


l 20. Two rules are well settled. 
First if the debt is bona fide disputed 
end the defence is a substantial one, 
the Court will not wind up the com- 
pany. The court has dismissed a peti- 
tion for winding up where the creditor 
claimed a sum for goods sold to the 
company and the company contended 
that no price had been agreed upon 
and the sum demanded by the creditor. 
was unreasonable (See London and 
Paris Banking Corporation, (1874) 19 
Eq. 444). Again, a petition for wind- 
ing up by a creditor who claimed 
payment of an’ agreed sum for work 
cone for the company when the com- 
pany contended that the work had not 


-keen done properly was not allowed. 


(See Re. Brighton Club and Norfolk 
Hotel Co. Ltd., (1865) 35 Beav. 204). 


dy 
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21. Where the debt is uncis- 
puted the Court will not act upom a 
defence that the company has the abi- 
lity to pay the debt but the compeny 
chooses not to pay that particular d2bt 
(See Re. A Company 94 SJ 369). 
Where however there is no doubt that 
the company owes the creditor a dabt 
entitling him to a winding up order 
but the exact amount of the debt is 
disputed the Court will make a wind- 
ing up order without requiring che 
creditor to quantify the debt precisely 
(See Re. Tweeds Garages Ltd., 1362 
Ch. 406). The principles on which the 
court acts are first that the defence 
of the company is in good faith and 
one of substance, secondly, the de- 
fence is likely to succeed in point of 
law and thirdly the company addtces 
prima facie proof of the facts on 


twhich the defence depends. 


22. Another rule which the 
Court follows is that if there is opposi- 
tion to the making of the winding up 
order by the creditors the Court will 
consider their wishes and may dec ine 
to make the winding up order. Under 
Section 557 of the Companies Act, 1956 
in all matters relating to the wincing 
up of the company the Court may as- 
certain the wishes of the creditors. 
The wishes of the shareholders are 


_ also considered though perhaps the 


Court may attach greater weight to 
the views of the creditors. The law 
on this point is stated in Palm=r’s 
Company Law, 21st Edition page 742 
as follows: “This right to a wincing 
up order .is, however, qualified by 
another rule, viz., that the Court will 
regard the wishes -of the majority in 
value of the ereditors, and if, for some 
good reason, they object to a wincing 
up order, the Court in its  discrecion 
may refuse the order’. The wishes 
of the creditors will however be test- 
ed by the Court on the grounds as to 
whether the case of the persons oppo- 
sing the winding up is reasonable; 
secondly, whether there are matters 
which should be inquired into and in- 
vestigated if a winding up order is 
made. It is also well settled that a 
winding up order will not be made on 
a creditor’s petition if it would not 
benefit him or the company’s creditors 
generally. The grounds furnished by 
the creditors opposing the winding up 
will have an important bearing a the 
reasonableness of the case, (See Re. P. 
Say J. Wacrae Ltd, (1961) 1 All CER 
302 
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23. In the present case the 
claims of the appellants are disputed 
in fact and in Jaw. The Company 
has given prima facie evidence that 
the appellants are not entitled to any 
claim for erection work, because there 
was no transaction between the com- 
pany and the appellants or those per- 
sons in whose names the appellants 
claimed the amounts. The company 
has raised the defence of lack of pri- 
vity. The company has raised the de- 
fence of limitation. As to the appel- 
lants, claim for compensation for use. 
of shed the company denies any pri- 
vity between the company and the ap- 
pellants. The company has proved 
the resolution of the company that 
the company will pay rent to Ravi In- 
dustries for the use of the shed. As 
to the three claims of the appellants 
for invoices one is proved by the com- 
pany to be utterly unmeritorious. The 
Company produced a receipt granted 
by the appellants for the invoice 
amount. The falsehood of the appel- 
lants’ claim has been exposed. The 
Company however stated that the in- 
debtedness is for the sum of Rs. 14,850 
and the company alleges the agreement 
between the company and the appel- 
lants that payment will be made out 
of the proceeds of sale. On these 
facts and on the principles of law to 
which reference has been made the 
High Court was correct in refusing 
the order for winding up. 


24. Since the inception of the 
company Jayantilal Katakia a partner 
of the appellants was the Chairman of 
the Company until 22 August, 1969. 
His two brothers were also Directors 
of the Company since its inception 
till 22 August, 1969. The Bombay 
group had also Directors of the Com- 
pany. 


25. The Company proved the 
unanimous resolution of the Board at 


.a meeting held on 21 June, 1969 for 


sale of machinery of the company. 
The Katakia Brothers were present at 
the meeting. The Katakia Brothers 
thereafter sold their three shares to 
the Valia group. The cumulative evi- 
dence in support of the case of the 
company is not only that the Katakia 
Brothers consented to and approved 
of the sale of machinery but also 
parted with their shares of the Com- 
pany. The three shares were sold by 
the Katakia Brothers shortly after each 
of them had written a letter on 27 
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July, 1969 expressly stating that they 
had no objection to the sale of the 
machinery and the -letter was issued 
in order to enable the company to 
hold an Extra-ordinary General meet- 
ing on the subject. The Company re- 
lied on the resolution of the Board 
meeting on 24 October, 1969 where it 
was recorded that the Valia group 
would sell their 367 shares and 3 other 
shares which they had purchased from 
the appellants to the Nandkishore 
group and the appellants would accept 
Rs. 14,850 in settlement of the sum of 
Rs. 72,000 due from the company and 
the company would make that payment 
out of proceeds of sale of the machi- 
nery. The Board at a meeting held 
on 17 September, 1969 resolved that 
the proposal of R. K. Khanna to pur- 
chase the machinery be accepted. On 
20 December, 1969 an agreement was 
signed between R. K. Khanna and the 
company for the sale of the machinery. 
At the Annual General Meeting 
of the company on 8 January, 1970 
the Resolution for sale of the machi- 
nery was unanimously passed by the 
company. f 
26. It is in 
that the appellants 
proposed 
unauthorised and improvident. The 
appellants themselves were parties to 
the proposed sale. The appellants 
themselves wanted to buy the machi- 
nery ata higher . figure. These 
matters are within the province of the 
management -of the company. Where 
the shareholders have approved of the 
sale it cannot be said that the trans- 
action is unauthorised or improvident 
according to the wishes. of the share- 
holders. 


` 2T. It will appear from the 
yudgment of the High Court that the 
creditors for the sum of Rs. 7,50,000 
supported the company and resisted 
the appellants’ application for wind- 
ing up. There was some ‘controversy 
as to whether all the creditors appear- 
ed or not. At the hearing of this ap- 
peal the company gave a list of the 
creditors and notices were issued to 
the creditors. Apart from the appel- 
tants, two other creditors who sup- 
ported the appellants were Ravi In- 
dustries Ltd. whose name appears as 
one of the creditors as on 2 August, 
1971 in the list of creditors furnished 
by the company and K. S. Patel and 
Co. with a claim for Rupees 44,477.56 


this background 
impeached the 


sale of the machinery as 


though their name does not appear in 
the list. Among the creditors who 
supported the company the largest 
amount was represented by Nand- 
kishore and Company with a claim 
for Rupees 4,95,999. The two creditors 
who supported the claim of the ap- 
pellants in regard to the prayer for 
winding up were Ravi Industries Ltd. 
with a claim for Rupees 2,97,500 on 
account of rent and K. S. Patel and 
Co. of Bombay with a claim for 
Rupees 44,477.56. It may be stated 
here that ‘this claim of Rs. 44,477.56 
was made on accourt of erection work 
of machinery and this identical claim 
was included in the list of expenses 
claimed by the appellants on account 
of erection work. The company dis- 
puted the claim. The High Court 
correctly found that the appellants 
could not sustain the claim to sup- 
port winding up. It is surprising that 
a claim of the year 1965 was never 
pursued until it was included as an 
item of debt in the petition for wind- 
ing up the company. With regard to 
the claim for rent, the company pur- 
suant to an agreement between the 
company and Ravi Industries Private 
Ltd. credited Rowe Industries with the 
sum of Rupees 1,52,000 with the 
result that a sum of Rupees 1.45,500 


would be payable by the company to. 


Ravi Industries: Ltd. in respect of 
rent. The company alleges that Ravi 
Industries Pvt. Ltd. supported the 
company in the High Court and that 
they have taken a completely diffe- 
rent position in this Court. In this 
Court the company has also relied on 
a piece of writing -dated 24 Septem- 
ber, 1971 wherein Ravi Industries 
Private Ltd. acknowledged payment 
of Rupees 1,52,000 to Rowe Industries 
Pvt. Ltd. and further agreed to write 
off the amount of 
Ravi Industries Pvt. Ltd. is disputing 
the same. This appears to be a matter 
of substantial dispute. The Court can- 
not go into these questions to settle 
debts with doubts. 


28. Counsel for the appellants 
extracted observations from the judg- 
ment of the High Court that it was 
never in dispute that the company 
‘was insolvent and it was therefore con- 
tended that the company should be 
wound up. Broadly stated, the 
balance-sheet shows the share capital 
of the company to b2 Rupees 5,51,500, 
the liabilities to be Rupees 9,77,329-77 


ALk 


Rupees 1,45,500. | 


1971 


and the assets to be Rs. 8,87,17793. 
The assets were less than the liability 
by Rupees 90,000. Accumulated losses 
of the company for five years appear 
to be Rupees 6,21,177.53. The plant 
and machinery which are shown in 
the balance-sheet at Rs. 6.07,54458 
are agreed to be sold at Rs. 4,50,000. 
There would then bea shortfall in che 
value of the fixed assets by about 
Rupees 1,50,000 and if that amount is 
added to the sum of Rupees 90,000 re- 
presenting the difference between che 
assets and liabilities the shortfall in 
the assets of the .company would be 
about Rupees 2.150.000. ^ 


29. The appellants contended 
that the shortfall in the assets of che 
company by about Rupees 2,50,)00 


after the sale of the machinery wold 
indicate first that the substratum of 
the company was gone and secondly 
that the company was insolvent.. An 
allegation that the substratum of the 
company is gone is to be alleged and 
proved as a fact. The sale of the 
machinery was alleged in the petition 
for winding up to indicate that the 
substratum of the company had dis- 
appeared. It was also said that there 
was no possibility of the company do- 
ing business at a profit. In determin- 
ing whether or not the substratum of 
the company has gone, the objects of 
the company and the case of the ccm- 
pany on that question vill have to be 
looked into. In the present case the 
company alleged that with the pro- 
ceeds of sale the company intendec to 
enter into some other profitable busi- 
ness. The mere fact that the company 
has suffered trading losses will not 
destroy its substratum unless there is 
no reasonable prospect of it ever mak- 
ing a profit in the future, and the Ccurt 
is reluctant to hold that it has no sich 
prospect. (See Re. Suburban Hotel Zo., 
(1867) 2 Ch. App. 737 and Davis and 
Co. v. Brunswick (Australia) Ltd, 
(1936) 1 All ER 299). The company al- 
leged that out of the proceeds of sale of 
machinery the company would have 
sufficient money for carrying on ex- 
port business even if the company 
were to take into consideration the 
amount of Rupees 1.45,000 allegec to 
be due on account cf rent. Export 
business, buying and selling yarn and 
commission agency ar2 some of the 
businesses which the company can 
carry on within its cbjects. One of 
the Directors of the Company is 
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Kishore Nandlal Shah who carries on 
export business under the name and 
style of M/s. Nandkishore and Co. in 
partnership with others. Nandkishore 
and Company are creditors of the 
Company to the extent of Rupees 
4,92,000. The company will not have 
to meet that claim now. On the con- 
trary, the Nandkishore group will bring 
in money to the company. This Nand- 
kishore group is alleged ky the com- 
pany to help the company in the ex- 
port business. The Company has not 
abandoned objects of business. There 
is no such allegation or proof. It 
cannot in the facts and circumstances 
of the present case be held that the 
substratum of the company is gone 
Nor can it be held in the facts and 
circumstances of the present case that 
the company is unable to meet the 
outstandings of any of its admitted 
creditors. The company has deposited 
in Court the disputed claims of the ap- 
pellants. The company has not ceased 


` carrying on its business. Therefore the 


company will meet the dues as and 
when they fall due. The company has 
reasonable prospect of business and 
resources. 


30. Counsel on behalf of the 
company contended that the appel- 
lants presented the petition out of im- 
proper motive. Improper motive can 
be spelt out where the petition is pre- 
sented to coerce the company in 
satisfying some groundless claims 
made against it by the petitioner. The; 
facts and circumstances of the present 
case indicate that motive. The ap- 
pellants were Directors. They sold 
their shares. They went out of the 
management of the company in the 
month of August, 1969. They were 
parties to the proposed sale Just 
when the sale of the machinery was 
going to be effected the appellants 
presented a petition for winding up. 
In the recent English decision in Mann 
v. Goldstein, (1968) 1 WLR 1091 it 
was held that even though it appeared 
from the evidence that the company 
was insolvent, as the debts were sub- 
stantially disputed the Court restrain- 
ed the prosecution of the petition as 
an abuse of the process of the Court. 
It is apparent that the appellants did 
not present the petition for any legiti- 
mate purpose. 


31. The appeal therefore fails 
and is dismissed with costs. The Com- 
pany and the supporting creditors will 
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get one hearing fee. The amount of 
_ Rupees 72,000 which was deposited in 

Court will remain -deposited in the 
Court for a period of eight weeks from 
this date and ifin the meantime no suit 
is filed by the appellants within eight 
weeks the Company will be at liberty 
to withdraw the amount by filing the 
necessary application. In the event 
of the suit being filed within this 
period the amount will remain to the 


credit of the suit. 
: Appeal dismissed. 
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(V 58 C 560) 

M. HIDAYATULLAH, C. J., J. M. 

SHELAT, V. BHARGAVA, G. K. 

MITTER, C. A. VAIDIALINGAM, 

A. N. RAY, AND I. D. DUA, JJ. 
Madhu Limaye and another, Peti- 
tioners v. Ved Murti and others, Res- 


pondents. 

Mr. Raj Narain, Intervener. 
; ant Petn. No. 307 of 1970, D/- 10- 
-1970 


Constitution of India, Art. 348 — 
Intervener in Habeas Corpus petition 
arguing the case himself in Hindi — 
Refusal by him of suggestion by Court 
to present arguments in English, the 
language of the Court, as . Hindi was 
not understood by counsel for State 
and some of the Judges. Court ordered 
cancellation of his intervention. 

(Para 2) 

Mr. Madhu Limaye in person (Peti- 
tioner No. 1). M/s. K. Rajendra Chau- 
dhuri and Pratap Singh, Advocates, 
for Petitioner No. 2. Mr, C. K. Daph- 
tary and Dr. L. M. Singhvi, Sr. Advo- 
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cates (Mr. O. P. Rana, Advocate, with 
them), for Respondents. Mr. Niren De, 
Attorney-General for India (M/s. R. H. 
Dhebar, H. R. Khanna, S. P. Nayar 
and R. N. Sachthey, Advocates, with 
him); for Attorney General for India 
and Union of India. M/s. S. C. Agarwal 
and D. P. Singh, Advocates and Mr. 
Raj Narain in person, for Intervener. 


ORDER: Mr. Rai Narain yester- 
day insisted on arguing. in Hindi. He 
was heard for sometime with a view 
to see whether we could follow him, 
simply because this is a habeas peti- 
tion involving the liberty ofthe citizen. 
Because of the importance of the case, 
we heard him for sometime, but the 
Attorney-General, Mr. Daphtary who 
is opposing him and some of the mem- 
bers of the Bench could not understand 
the arguments made in Hindi yes- 
terday. In these circumstances, it is 
futile to permit Mr. Raj Narain to con- 
tinue his arguments in Hindi. He has 


. a counsel Mr. D. P. Singh already in 


attendance and helping him. We sug- 
gested the following three alternatives, 

(a) that he may argue in English; 
or 

. (b) he may allow his counsel to 
present his case; or 

(c) he may give his written argu- 
ments in English. 

2. The language of this Court 
is English {see Art. 348 of the Consti- 
tution). If Mr. Raj Narain is not 
agreeable to these suggestions, and we 
understand, he is not, the only alterna- 
tive for us is to cancel his intervention. 
We order accordingly. 

Order accordingly. 


END 
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‘AIR 1971 NSC f (V 58) 
(From: Calcutta)* 
‘9. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 

Mathura Prosad Rajgharia and 
others, Appellants v. State of West 
Bengal, Respondent. 

Civil Appeal No. 2194 of 1966, D/- 
27-10-1970. 


(A) Calcutta Improvement Act (E of 
4911), Schedule, R. 9 — “Disposition of 
the Iand at the date of the publication 
of the declaration relating thereto under 
S. 6” — Meaning of. 


Whether within the meaning of 2. 9 
disposition of the land at the date of the 
publications of the declaration relating 
thereto under Section 6 of the Land 
Acquisition Act justifies the court in 
taking into account the potentialities of 
the land. (Quaere) (Para 23) 


(B) Calcutta Improvement Act (5 of 
1911), Sch., R. 9 — Market value — How 
to be determined stated — F. A. No.. 232 
of 1955, D/-26-5-1964 (Cal), Reversed. 


The market value for compulsory 
acquisition of land under the Act has to 
be ascertained in the manner provided in 
Section 23 of the Land Acquisition Act, 
11894, as modified by the Calcutta Im- 
provement Act, 1911. The modifica-ions 
which have a bearing are (1) that the 
market value of the land is to be deemed 
the market value according to the. dis- 
position of the land at the. date of the 
publication of the declaration releting 
thereto under S. 6 of the Land Acguisi- 


*First Appeal No. 232 of 1955, D/-26-6- 
1964—Cal. 
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tion’ Act, 1894 and (2) that an appeal lies 
against the order of the Tribunal only 
on questions mentioned in S. 77-A of the 
Calcutta Improvement Act, 1911. 


Where a large area of land in an 
urban locality is sought to be acquired 
in determining the market value the 
“method of belting” is appropriate. It 


is common knowledge that lands having’ 


frontage on the main roads in urban 
areas are always’ more attractive than 
the lands which have no such frontage. 
In Calcutta the period between the years 
1941 and 1947 was abnormal. Apprecia- 
tion in the price level in localities served 
by the Schemes of the Calcutta Improve- 
ment Trust and localities not served by 
the Schemes cannot be assumed to be 
uniform. If in respect of the localities 
not covered by the improvement schemes 
there was a rise of 80% for the -lands 
served by the schemes the rise would 
be appreciably higher because of the 
better amenities available as a result of 
those schemes. F. A. No. 232 of 1955, 
D/-26-5-1964 (Cal), Reversed. 

: (Paras 11, 12, 14, 115) 

(C) Calcutta Improvement Act (5 of 
1911), Ss. 72, 77-A — Valuation by Tri- 
bunal—Interference by Appellate Court. 


The ‘Tribunal is a statutory body 
consisting of an expert in valuation with 
whom are associated assessors. In deter- 
mining the value of the lands, inter-play 
of various factors has to be taken into 
account. An appellate Court may be 
justified in interfering with the valua- 


‘tion of land made by the Tribunal if it 


be shown that the Tribunal made an 
error of principle, or has ignored or mis- 
conceived important evidence which sub- 
stantially affected the valuation ‘or that 
its conclusion was vitiated because of 
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substantial error o> defect of procedure. 

(Para 17) 

(D) Land Accuisition Act (1894), 

S. 11 — Award of compensation by Col- 

lector — Agreement between parties can 

be treated as gooc evidence of market 

value — F. A. No. 232 of 1955, D/-26-5- 
1964 (Cal), Reverse. 


The Land Acquisition Officer in 
awarding the ambunt of compensation 
under S. 11 is performing a statutory 
duty, and in assessing compensation he 
is bound to exercise his judgment as to 
the correct basis ef valuation, and his 
judgment cannot be controlled by an 
agreement between the parties interest- 
ed. But even if an order made by the 
Collector valuing land with the consent 
of the acquiring authority and the clai- 
mant may not striczly be regarded as an 
award made on = consideration of all 
the relevant materials, the agreement 
formally reached b=tween the acquiring 
authority and the claimant agreeing to 
a certain amount ta be paid as compen- 
sation for the land acquired is good evi- 
dence of the market value of the land. 
AIR 1946 PC 75, Ral. on; F. A. No. 232 
of 1955, D/-26-5-1934 (Cal), Reversed. 

(Para 18) 


Mr. M. C. Chagla, Senior Advocate 
(Mr. D. N. Mukherjee, Advocate, -with 
him), for Appellants; Mr. S. V. Gupte, 
Senior Advocate, (Tr. S. C. Majumdar, 
Advocate, with himi, for Respondent. 





AIR 1971 NSC 2 (V 58) 
(From: Allahabad: AIR' 1967 All 391} 


- J. M. SHELAT AND 
C. A. VAIDIALINGAM, JJ. 


M/s. Lakshmiratan Cotton Mills Co. 
Ltd. (In C. As. Nos. 116 and 117 of 1967), 
M/s. Behari Lal Ram Charan (In C. A. 
No. 119 of 1967), Appellants v. The 
Aluminium Corporation of India Ltd. (In 
all the Appeals), Respondent. 


Civil Appeals Nos. 116, 117 and 119 
of 1967, D/-16-10-19"0. 


(A) Limitation Act (1908), S. 19 — 
Acknowledgment -— Requirements © — 
Must relate to present: subsisting liabi- 
lity and indicate existence of jural rela- 
tionship between parties and intention to 
admit such relationsaip — Intention can 
. be implied — AIR 1867 All 391, Reversed 
on fact. 


The statement on which the plea of. 


acknowledgment is founded need not 
amount to promise and need not indicate 
the exact nature or the specific character 
of the Hability. It must, however, relate 
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A I R. 

to a present subsisting liability and indi- 
cate the existence cf jural relationship 
between the parties, such as, for in- 
stance, that of a debtor and a creditor 
and the intention to admit such jural re- 
lationship. Such an intention need not 
be in express terms and can be inferred 
by implication from the nature of the 
admission and the surrounding circum-~ 
stances. (Para 11) 


Generally speaking a liberal con- 
struction of the statement in question 
should be given. That of course does 
not mean that where a statement is 
made without intending to admit the ex- 
istence of jural relationship such inten- 
tion should be fastened on the person 
making the statement by an involved 
and far-fetched reasoning. AIR 1961 SC 
1236 & AIR 1967 SC 935 & 1884-26 Ch 
D 474, Foll. (Para 11) 


Held on facts and circumstances that 
the letter in question, written by a per- 
son, who was a secretary-cum-accoun- 
tant and holder of power of attorney of 
the Corporation, to the company and the 
statement of. account enclosed therewith 
were admission of jural relationship of 
debtor and creditor and of the liability 
to pay the amount due at the foot of 
the account on finalisation of accounts. ` 

(Para 20} 


(2) that the confirmation of the 
amount, as being balance due to the cre» 
ditor company, sought for in the letter 
in question was not a condition to the 
admission as to the existence of a sub- 
sisting account and the liability to pay 
when accounts were finalised but to the 
specific amount which according to the 
Corporation, would be the amount pay- 
able by it according to its calculation. 
(1906) ILR 29 Mad 519 & AIR 1917 Mad 
571 and (1906) 33 Ind App 165 (PC), 
Disting. (Para 21) 


(3) that the writer of .the letter had 
the implied authority to make the 
acknowledgment and he wrote the letter 
with intention of doing so. 


It was true that none of the three 
positions held by the writer i.e. Secre- 
tary, Chief Accountant and holder of 
power of attorney would by itself or 
cumulatively make him a person duly 
authorised to make an acknowledgment 
binding on the corporation. Also the fact 
that he carried on correspondence for 
the Corporation would not make him a 
person authorised to make an acknow- 
jedgment. But there was evidence that 
besides his function as the Secretary- 
cum-Chief Accountant he was authorised 
to finalise the accounts between the par- 
ties, to settle differences between the 
parties and to arrive at the final figure 


in 


payable by the Corporation. AIR 1324 
All 855, Rel. on; AIR 1967 All £91, 
Reversed. (Paras 22 and 24) 


(B) Constitution of India, Art. 133 — 
New plea — Controversy in lower courts 
on question whether letter in question 
written by official of Corporation contain- 
ed an acknowledgment and whether its 
writer addressing it on behalf of cor- 
poration had authority to make such an 
acknowledgment binding on Corporaion 
.— Plea that the letter was written by 
official for and on behalf of Corpcra- 
tion itself and if it amounted to acknew- 
ledgment no enquiry would be neces- 
sary to ascertain whether official aad 
authority to acknowledge the liability — 
No issue framed and no arguments made 
covering the plea either in the Trial 
Court or High Court — Plea held eculd 
not be raised for the first time bezore 
Supreme Court. (Pare 8) 


M/s. S. V. Gupte and S. T. Desai, 
Sr. Advocates, (M/s. J. P. Goyal and 
G. N. Wantoo, Advocates with them) for 
Appellants (in all the Appeals). 


M/s. Sidhartha Ray and A. K. Sen, 
Sr. Advocates (Mr. Rameshwar Nath, 
Advocate of M/s. Rajinder Narain and 
Co., Miss Krishna Sen and Miss Swaran- 
jit Sodhi, Advocates, with them) for 
Respondent. (In all the Appeals). . 


AIR 1971 NSC 3 (V 58) 
(From: Punjab and Haryana)* 


J. C. SHAH, K. S. HEGDE ANT: 
N. GROVER, JJ. 


Bhagwan Das (dead) by his legal re- 
presentatives and others, Appellants v. 
Chet Ram, Respondent. 


Civil Appeal No. 192 of 1970, D/- 
16-10-1970. 


(A) Punjab Pre-emption Act (1 of 
1913), S. 15(1) (a) Fourthly (as amended 
by Act 10 of 1960) — Right of pre- 
emption of tenant — Right of tenancy 
must be subsisting at time of institction 
of suit for pre-emption as also at iime 
of passing of decree by trial court, 


A pre-emptor in order to succeed 
must have a right to pre-empt not only 
at the time of sale of the lands by the 
landlord but also at the time of the in- 
stitution of the suit for pre-emption and 
also at the time of passing of the decree 
in the suit by the trial court. In cther 
words his tenancy must remain in tact 
and he must hold the land in his capa- 
city as a tenant till the date of the 


*R. S. A. No. 1949 of 1968, D/-15-12- 
1969——Punj & Har). 
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(1970) 72 Pun LR 325 & 1967-69 
R 414, Overruled; R. S. A. No. 
1949 of 1968, D/- 15-12-1969 (Punjab & 
Haryana), “Reversed: AIR 1941 Lah 433 & 
AIR 1932 PC 57 & AIR 1944 Lah 172 
(FB) & AIR 1966 Punj 374 (FB), Rel. 
on; 1964-66 Pun LR 1063, Ref. to. 

(Para 6) 

The sale of the lands alone cannot 
divest the tenant of his right to hold the 
land of which he is in possession by 
virtue of his tenancy under the vendor. 
But if his tenancy is determined by a 
decree for eviction he loses his status of 
a tenant. He then does not satisfy the 
first requirement of Section 15(1) (a), 
Fourthly, that he is a tenant who holds 
the land. In that situation he cannot 
succeed in a pre-emption suit if the 
decree for eviction has been passed after 
the sale but before the institution of the 
suit or during its pendency and before 
the date of decree. (Para 7) 


(B) Constitution of India, Art. 136 — 
Question not raised in courts below and 
involving an investigation into matters of 
fact — Cannot be allowed to be raised 
in appeal by special leave. (Para 9) 

S. C. Manchanda, Sr. Advocate (M/s. 
S. K. Mehta and K. L. Mehta, Advocates 
of M/s. K. L. Mehta and Co. and K. R. 
Nagraj, Advocate, with him), for Ap- 
pellants; M/s. Rameshwar Dial, S. K. 
Bagga, S. D. Sood and Mrs. S. Bagga, 
Advocates, for Respondent. 


SP 





AIR 1971 NSC 4 (V 58) 
(From: Madhya Pradeshi 
(1968) 69 ITR 514) 
J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 
Raj Kumar Singh Hukam Chandii, 
Appellant v. Commissioner of Income- 
tax, Madhya Pradesh, Respondent. 


Civil Appeals Nos. 326 and 327 of 
1967, D/-11-8-1970. 


Income-tax Act (1922), S. 3 — Busi- 
ness run by Hindu undivided family — 
Income derived by coparcener — Whe- 
ther assessable as individual income or 
income of joint family — Test indicated. 
(1968) 69 ITR 514 (Madh Pra), Reversed. 


The test, to decide whether a given 
income derived out of the business run 
by a Hindu undivided family is that of 
a coparcener to whom it is purported to 
have been given or that of his family is 
as follows: 


If the remuneration received by him 
in substance, though not in form, is one 
of the modes of return made to the 
family because of the investment of the 
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family funds in the business then if fs 
an income of the Hindu undivided fami- 
ly: But if it is a compensation made for 
the services rendered by the individual 
coparcener then it is his individual in- 
come. If the income is essentially earn- 
ed as a result of the funds invested the 
fact that a coparcener has rendered 
some service would not change the 


character of the receipt. But if on the © 


other hand it is essentially a remunera- 
tion for the services rendered by a co- 
parcener, the circumstance that his ser- 
vices are availed of because of the 
reason that he is a member of the family 
which had invested funds in that busi- 
ness or: that he has obtained the quali- 
fication shares from out. of the family 
funds would not make the. receipt .any 
income of the Hindu undivided family. 
(1968) 69 ITR 514 (MP), Reversed. (Case 
law discussed), (Para 17) 





AIR 1971 NSC.5 (V 58) 
(From: Madhya Pradesh) 


5. C. SHAH, K. S. HEGDE AND. 
A. N. GROVER, JJ. 


Civil Appeal No. 2214 of 1969. 

Bimal Chandra Banerjee, Appellant 
v. State of Madhya Pradesh etc, Res- 
pondent. 


and - 
Civil Appeal No. 308 of -1970. 
Jagannath Prasad and others, Appel- 
Jants v. State of. Madhya Pradesh and 
others, Respondents. 
Civil Appeal No. 2214 of 1969. 


and . 

Civil Appeal No. 308 of 1970, D/- 
19-8-1970. 

(A) Constitution of India, Art. 265 
— Tax by rule or regulation cannot be 
imposed unless specially’ authorised by 
statute. 

No tax can be imposed by any bye- 
law or rule or regulation unless the 
statute under which the subordinate 
legislation is made specially authorises 
the imposition even if it is assumed that 


the power to tax can be delegated to - 


the executive. The basis of the statu- 
tory power conferred by the statute can- 
not: be transgressed by the rule making 
authority. A rule-making authority has 
no plenary. power. It has to act within 
the limits of the power granted to it. 
(Para 18) 


(B) Excise Act (2 of 1915), Ss. 25 
and 62 — Duty on excisable ‘articles 
‘under S. 25 — Liquor which contractors 
failed to lift is not an excisable article 
— Notification issued under S. 62 impos- 
ing, duty on liquor which contractors 
failed to lift is, therefore, invalid. .1966 
MPLJ (Notes) 95, Reversed. . 
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nck 
AIR 1971 NSC 6 (V 58) 
(From Madras: AIR 1968 Mad 117) 
J. M. SHELAT AND G. K. MITTER, JJ. 


P. Sirajuddin etc, Appellants v. The 
State of Madras etc., Respondents. 


Criminal A‘ peals Nos. 233 to 235 of 
1966 and 3 to a vot 1967, D/- 9-3-1970. 


(A) Prevention of Corruption Act 
(1947), Ss. 5 and 5-A — Criminal P. C. 
(1898), Ss. 160, 161, 162, 163 and 164 — 
Public servant charged for serious mis- 
demeanour — Preliminary en quiry 
necessary before lodging FIR — Duty of 
enquiring officer. 


Before a public servant, whatever be 
his status, is publicly charged with acts 
of dishonesty which amount to serious 
misdemeanour and a first information is 
lodged against him, there must be some 
suitable preliminary enquiry into the al- 
Jegations by a responsible officer. The 
lodging of such a report against a per- 
son, specially one who occupied the top 
position in a department, even if base- 
dess, would do incalculable harm not 


. only to the officer in particular but to 


the department he belonged to, in gene- 
ral. If the- Government had set up a 


-Vigilance and Anti-Corruption Depart- 


ment as was done in the State of Madras 
and the said department was entrusted 
with enquiries of this kind, no exception 
can be taken to an enquiry by officers 
of this department but any such enquiry 
must proceed in a fair and reasonable 
manner. The enquiring officer must not 
act under any preconceived idea of guilt 
of the person whose conduct was being 
enquired into or pursue the enquiry in 
such a manner as to lead to an infer- 
ence that he was bent upon securing 
the conviction of the said person by 
adopting measures which are of doubt- 
ful validity or sanction. The means-ad- 
opted no less than the end to be achiev- 
ed must be impeccable. In ordinary 
departmental proceedings against a Gov- 
ernment servant charged with delin- 
quency, the normal practice before the 
fssue of a charge-sheet is for some one 
in authority to take down statements of 
persons involved in the matter and to 
examine documents which have a bear- 
ing on ‘the issue involved. It is only 
thereafter that a charge-sheet is sub- 
mitted and a full-scale enquiry is launch- 


-ed. When the enquiry is to be held for 


the purpose of finding out whether cri-- 
minal proceedings are. to be resorted to 
the scope thereof must be limited to the 
examination of persons who have know- 
ledge of the affairs of the delinquent 
afficer and documents bearing on the 
same to find out whether there is prima 
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facie evidence of guilt of the officer 
(Para 17) 
Where the enquiring officer was a 
high ranking police officer, simply be- 
cause he was technically not exercising 


powers under Chapter XIV of the Cri-- 


minal P. C. in that a formal first in@or- 
mation report: had not been lodged he 
should not overlook or deliberately over- 


step the limits of investigation contained 


in the said Chapter. Howsoever ser_ous 
the crime and howsoever incriminating 
the circumstances may be against a per- 
son supposed to be guilty of a crime the 
Code of Criminal Procedure aims at se- 
_ curing a conviction if it can be had by 
the use of utmost fairness on the art 
of the officers investigating into the 
crime before the lodging of a charge 
sheet. 

As soon as it became clear to such 
enquiring officer that the servant appear- 
ed to be guilty of serious misconduct, it 
was his duty to lodge a FIR and prozeed 
further in the investigation accordinz to 
Chapter XIV of the Code. 

(Paras 19, 21, 24 and 25) 

View of the High Court in AIR 1968 
Mad 117 with regard to the date of the 
commencement of the investigatiom so 
far as Chap. XIV of Criminal P. C. was 
concerned, held not correct. (Para 29) 


(B) Criminal P. C. (1898), Ss. 156 and 
337 — Prevention of Corruption Act 
(1947), Ss. 5 and 5-A — Preliminary en- 
quiry — Granting of amnesty by encuir- 
ing officer to persons who were to be ex- 
amined as prosecution witnesses, is highly 
irregular — Neither Code nor Act re- 
cognises immunity from prosecution — 
Grant of pardon is not in discretion of 
police authorities. AIR 1968 Mad 117. 
Affirmed. (Pare 26) 


(©) Constitution of India, Art. 14 — 
Discrimination — Public servant, hezd of 
department found actively responsible 
for directing commission of offences by 
his, subordinates in particular manner — 
He cannot be allowed to take plea that 
subordinates must also be joined as co- 
accused with hiny AIR 1968 Mad 117, 

med. (Para 27) 


( D) Prevention of Corruption Act 
(1947), S. 5(1) (b) — “Any person heving 
any connection with the official func- 
tions of himself” — -Includes any sub- 
ordinate of person who accepts. valuable 
things. AIR 1968 Mad 117, Reversz2d, 


The portion of provision “whom he 
knows to have been’ or to be or to be 
likely to be concerned in any proceeding 
or business transacted or about to. be 
transacted by him or” qualifies the ex- 
. pression “any person” in the same way 
as the portion reading “having any con- 
nection with the official function of him- 
self’. So read “any person having any 
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connection with the official functions of 
himself” would include any subordinate 
of the person who accepts the valuable 
thing. The words “of himself” do not 
es to the person in the expression 
“any person” but refers to the pronoun 
“he” at the beginning of the sub-section. 
A subordinate of the public servant would 
have connection with his official func- 
tions. The sub-section aims at folding 
within its ambit not only outsiders “who 
are likely to be-concerned in any pro- 
ceeding or business transacted or about 
to be transacted” by the public officer 
but also any subordinate or any other 
person who is connected with the official 
functions of -the public servant. AIR 1968 
Mad 117, Reversed. (Para 28) 

Mr. M. C. Chagla, Senior Advocate 
(M/s. Amjad Nainar and R. Gopala- 
krishnan, Advocates, with him), for Ap- 
pellant Gn Cr. As. Nos. 233 to 235 of 
1966) and for the Respondent He: A (In 
Cr. As. Nos. 9 to 11 of 1967), S. 
Govind Swaminadhan, P A N 
for the State of Tamil Nadu (M/s. A. V. 
Rangam, K. S. Ramaswami Thevar and 
N. S. Sivan, Advocates with him), for 
Respondent (In Cr. As. Nos. 233 to 235 
of 1966) and for Appellants (In Cr. As. 
Nos, 9 to 11 of 1967). 





AIR 1971 NSC 7 (V 58) 
{From . Bombay: .ILR (1966) Bom 745) 


J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 


The Union of India, Appellant v. 
M/s. Sohanal Sampatlal, Respondent. 

Civil Appeal No. 2223 of 1966. DJ- 
27-10-1970. 


(A) Post Office Act (1898), Ss. 6, 33, 
74 — Post Office Rules (1933), Rr. 81, 83 
— Post parcel containing gold coin, or 
bullion or currency notes — Market 
value — Declaration -of — Innocent or 
insignificant misstatement by insured — 
He does not become disentitled to receive 
compensation. 


The provisions of the Act and Rules 
made thereunder. ensure that the insur- 
ed should not make a declaration in 
excess of the market. value so as to avoid 
fraudulent dealings. Nor can the insur- 
ed get” more compensation than the 
market value. But this does not and 
cannot mean that any innocent and in- 
significant misstatement by the insured. 
of the actual value which has to be the 
market value on a particular date and at 
the place of posting can lead to the startl- - 
ing result that he becomes wholly dis- 
entitled to receive any compensation. It 
is well known that the market in articles 
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like gold and bullion exists only in large 
towns and the value fluctuates from day 
to day and from hour to hour. It may 
be sometimes impossible for any person 
sending gold or bullion by post after 
getting it insured to ascertain the exact 
value on a particular date. He cannot 
in the very nature of things be absolute- 
ly precise and accurate about the market 
value prevailing at the material time. 
This does not, however, mean that he ‘is 
completely absolved from the responsi- 
bility of ascertaining it but if he gives 
some value which is approximately the 
same as the market value the insurer 
cannot take up the position that owing 
to an insignificant difference the insured 
cannot recover the compensation. . 
(Para 5) 


Insured purchasing gold for Rupees 


2465/- and sending it by insured post for 
Rs. 2500/- held, could not be deprived of 
compensation for loss on ground that he 
had made wrong declaration of market 
value. (Para 6) 

(B) Post Office Act (1898), S. 6 — 
Plea that policy is not subsisting or there 
is breach of conditions of policy — 
Burden lies on insurer — Provisions of 
Act and Rules do not displace this gene- 


ral principle — (Evidence Act (1872), 
Ss. 101 to 104). : (Para 6) 
Dr. L. M. Singhvi, Sr. Advocate, 


(M/s. Ram Panjwani and S. P. Nayar, 
Advocates, with him) for Appellant; 
G. L. Sanghi, Advocate and Jnanendra 
Lal, Advocates of M/s. Gagrat and Co., 
for Respondent. 





AIR 1971 NSC 8 (V 58) 
(From: Bombay)* 


J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 
Bhagwant Pundlik etc, Appellants v. 
Kishan Ganpat Bharasakal and others, 
Respondents; . (In both the Appeals). 
Civil Appeals Nos. 1409 and 1721 of 
1966, D/-19-10-1970. 


(A) Tenancy Laws — Bombay Ten- 
ancy and Agricultural Lands (Vidarbha 


Region) Act (99 of 1958), Ss. 36 and 20- 


— Landlord representing that he desired 
to cultivate lands personally taking pos- 
session from tenant — Possession. having 
been obtained without complying with 
provisions of Ss. 20 and 36(2) is invalid 


— Tenant under S. 36(1) is entitled to be 


restored to possession. ` 
Where a landlord obtained possession 


of the lands from tenant representing . 


that he desired to cultivate the lands 


*(Spl. Civil Applns. Nos. 746 and 747 of 
1964, D/-15-11-1965 Bom. at Nagpur).- 


KN/KN/F93/70/YPB/T 


a... 


personally, but without complying with 
the provisions of Ss. 20 and 36(2) then 
even assuming that the tenant delivered 
possession voluntarily, the landlord’s pos- 
session was not lawful. The tenant was 
entitled, therefore, under S. 36(1) to be 
restored to possession. Spl. Civil Applns. 
Nos. 746 and 747 of 1964, D/-15-11-1965 
(Bom., Nagpur Bench) Affirmed. 

: (Para 3) 


It cannot be said that since S. 36(2) 
does not commence with the expression 
with which Section 19 does, it may, on 
that account, reasonably be inferred that 
the Legislature intended that only those 
tenants shall be deemed to be entitled 
to possession within meaning of S. 36(1) 
who were dispossessed by fraud, coercion 
or misrepresentation and not the .tenant 
who had voluntarily parted with the pos- 
session of the lands. Section 19 provides 
that notwithstanding any agreement, 
usage. decree or order of a Court of law 
tenancy ‘of any landlord held by a ten- 
ant shall not be terminated except in- 
zhe cases specified therein. Thereby it 
was intended to make the provisions of 
Section 19 paramount. In Section 20 
which deals with surrender, it is ex- 
pressly enacted that surrender shall be 
in writing and shall be verified in the 
prescribed manner. Surrender of ten- 
ancy,. granting that the tenant in the 
case had delivered the land voluntarily, 
which does not comply with the require- 
ments of Section 20 is ineffective. Again, 
Section 36(2) imposes a disability upon 
the landlord from obtaining possession 
of any land occupied by a tenant except 
under an order of the Tahsildar. The 
terms of Section 36(2) are explicit, they 
are not subject to any implication that 
the possession obtained with the consent 
of the tenant but without an order cf 
the Tahsildar is valid. (Para 4) 


(B) Tenancy laws — Bombay Ten- 
ency and Agricultural Lands (Vidarbha 
Region). Act (99 of 1958), S. 36(1) — Whe- 
ther mere verification by the. Tahsildar 
without an order of Tahsildar authoris- 
ing the landlord to obtain possession dis- 
entitles the tenant to claim possession 
under S. 36(1)? (Quaere) (Para 5) 


M/s. S. K. Mehta and K. L. Mehta 
Advocates, for Appellants (in both ap- 
reals); Mr. M. S. Gupta, Advocate, aoe 
Respondents Nos. 1 and 2 fin C. A. 
1409 of 1966); Mr. S. S. Khanduja, ree 
vocate, for . Respondent No. 3 Gn both 
appeals). 


hoz 


‘AIR 1971 NSC 9 (V 58) 
(From: Calcutta)* 
J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 

K. L. Selected Coal Concern, Arpel- 
lant v. S. K. Khanson & Co., Responcent. 

Civil Appeal No. 2169 of 1966, D/- 
20-10-1970. 

(A) Constitution of India, Art. 133 
— New plea — Pleas regarding valmity 
of decree neither taken in execrting 
Court nor before High Court — Pleas not 
raising pure questions of law — Supreme 
Court refused to allow them. (Para 8) 

(B) Registration Act (1908), Ss. 2(6) 
and 17(2) (vi) — Executability of com- 
promise decree creating charge on mechi- 
nery challenged on ground of its non- 
registration — Finding by High Court 
that machinery was movable property — 
— It is a finding of fact — Judgment 
debtor failing to show that machiazery 
was permanently embedded to earth — 
Held that as machinery was not immov- 
able property compromise decree com- 
prising it was executable. (Para 7) 

M/s. S. C. Majumder, R. K. Jain and 
Miss Krishna Sen, Advocates, for Appel- 
lant; Mr. M. C. Chagla, Senior Advccate, 
(S. S. Shukla, Advocate, with him) for 
Respondent. 


*(A. F. O. O. No. 518 of 1964, D/-21-1- 
1965—Cal.) 


KN/KN/F118/70/GKC/G 





AIR 1971 NSC 10 (V 58) 
(From Allahabad: 1968 Al WR (HC) 438) 
S. M. SIKRI, V. BHARGAVA AMD 
I. D. DUA, JJ. 


Municipal Board, Nainital and an- 
other, Appellants v. Brij Mohan Chendra 
and another, Respondents. 

Criminal Appeal No. 134 of 1968, D/- 
26-10-1970. 

(A) Municipalities — U. . Mrnici- 
palities Act (2 of 1916), S. Bo (vii) — 
Imposition of tax on passengers cerried 
by vehicles — Validity. 


Is incompetent under the clause — 
Clause which in unambiguous terms 
speaks of toll only on vehicles and other 
conveyances, animals and laden caolies 
does not take within its ambit tax on 
passengers. (Para 4) 


Toll-tax on passengers neither im- 
posed on passengers by municipality nor 
such imposition intended — Toll imposed 
on vehicles expressly made by the rules 
payable by the person-in-charge oz the 
vehicle and no liability fixed on the pas- 
sengers for payment of the tax — Pas- 


KN/KN/F311/70/MKS/B 
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sengers entering municipality cannot be 
legally called upon by the municipal 
authorities to pay the tax imposed on the 
vehicles. (Para 5) 

(B) Municipalities — U. P. Munici- 
palities Act (2 of 1916), S. 164 — Pro- 
secution for non-payment of tax — 
Power of High Court to quash proceed- 


l ings» 


Levy, ultra vires taxing power of 
Municipal Board — Section cannot 
operate in bar of High Court’s jurisdic- 
tion to entertain petition under S. 561-A 
and quashing the criminal proceedings 
on the ground that the impugned assess- 
ment and Hability of accused is unau- 
thorised and illegal. (Para 6) 


Mr. Yogeshwar Prasad, Advocate, for 
Appellants; Mr. O Rana. Advocate, 
for Respondent No. 2. - 


AIR 1971 NSC 11 (V 58) 
(From Mysore: (1966) 8 Law Rep 625} 
G. K. MITTER AND A. N. RAY, JJ. 


Gangappa Gurupadappa Gugwad, 
Appellant v. Rachawwa and others, Res- 
pondents. 


Civil vere No. 1732 of 1966, Dj- 
23-10-1970 


(A) Civil P. C (1908), S. 11 — Res 
judicata — Court basing its final decision 
on more than one points — Decision on 
each point operates as res judicata in 
subsequent suit between same parties. 


It is open to a court not to decide 
all the issues which may arise on the 
pleadings before it if it finds that the 
plaint on the face of it is barred by any 
law. If, however, final decision in any 
matter at issue between the parties is 
based by a court on its decisions on more 
than one point — each of which by itself 
would be sufficient for the ultimate deci- 
sion — the decision on each of these 
points operates as res judicata between 
the parties. (Paras 10, 13). 


Where in an earlier suit based on 
will the Court decided after elaborately 
going into the question that the defen- 
dant acquired absolute right in the pro- 
perty left under the will and also that 
the suit was prematurely filed, the deci- 
sion on becoming final operates as re- 
gards both issues as res judicata between 
the parties in any subsequent suit filed 
on basis of that will. The finding that 
the suit was prematurely filed does not 
make it a decision on a preliminary issue 


KN/KN/F261/70/DVT/G 
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so as to render the finding on the other 
issue mere obiter or surplusage. AIR 
1950 PC 80, Explained; ATR 1963 SC 385, 
Rel. on; (1966) 8 Law Rep 625 (Mys), 
Affirmed, (Paras 12, 13) 


(B) Civil P. C. (1908), Ss. 1, 80 — 
Res judicata — Suit against Government 
— Decision based on applicability of Sec- 
tion 80 as well as on merits — When 
operates as res judicata in respect -of all 
issues raised. 


Where the plaintiff's cause of action ` 


is against a Government and the plaint 
does not show that notice under S. 80 


claiming relief was served in terms of © 


the said section, it would be the duty 
of the court to reject the plaint record- 
ing an order to that effect with reasons 
for the order. In such a case the court 
should not embark upon a trial of all 
the issues involved and such rejection 
would not preclude the plaintiff. from 
presenting a fresh plaint in respect of 
the same cause of action. But, where 
the plaint on the face of it does not show 
that any relief envisaged by Section 80 
is being claimed, it is the duty of the 
court to go into all the issues which may 
arise on the pleadings including the 
question as to whether notice under Sec- 
tion 80 was necessary. If the court 
decides the various issues raised on the 
pleadings, the adjudication of the rights 
of the parties, apart from the question 
as to the applicability of Sec. 80 of the 
Code and absence of notice thereunder 
operates as res judicata in a subsequent 
suit where the identical questions arise 


for determination between the same par- 


‘ties, AIR 1950 PC 80: cesar 


(Para 110} 


Mr. M. C. Chagla, -Sr. ivceats: (Mr. 
P. N. Tiwari, Advocate, and M/s. J. B. 
Dadachanji, O. C. Mathur and Ravinder 
Narain, Advocates of M/s. J: B. Dada- 
chanji and Co., with him), for appelant 
Mr. A. K. Sen, Sr. Advocate, (M/s. S. S. 
Javali and M. Veerappa, Advocates, with 
him), for Respondents Nos. 1 and 2, 





AIR 1971 NSC 12 (V 53) 
— (From: Madras)* 
S. M. SIKRI, V. BHARGAVA AND 
L D. DUA , dd. 
The State of Madras, Appellant v. 
C. V. Parekh and another, Respondents. 


Criminal Appeal No. 32 of 1968, D/- 
28-10-1970. 


*(Criminal Appeal No. 138 of 1965, Dis 
10-2-1967—Mad.) 


EN/KN/F325/70/CWM/G = 


ALE. 
Essential Commodities Act (1955), 
« 10 — Iron and Steel Control Order 
{1956), Cl. (5) — Sale of pig iron in con- 
travention of clause by godown clerk of 
company in conspiracy with representa- 
tive of another Firm — Manager and 
Managing Director of Company also pro- 
secuted — No evidence from which it 
could be inferred that manager or direc- 
tor had any knowledge of sale manoeuvr- 
ed by clerk and other conspirator, that 
they took part in the negotiations for 
sale or in the sale itself — Mere circum- 
stance that they were in de facto manage- 
ment of affairs of company and were 
aware of arrival of goods which were 
subsequently sold by clerk, could only 
create suspicion, but not proof against 
them — Manager and director held could 
aot be convicted — Conviction cannot be 
fastened on them ‘by applying S. 10 as 
Isability of persons in charge can arise 
under that section only when contraven-~ 
tion is by company itself. 
(Paras 2 and 3) 
_ Mr. R. N..Sachthey, Advocate, for 
Appellant; Mr. P. Ram Reddy, Sr. Ad- 
vocate, (Mr. A. V. V. Nair, Advocate, 
with him) for Respondents. 





AIR 1971 NSC 13 (V 58) 

(From: Allahabad)* 
J. C. SHAH, K. S. HEGDE AND 

A. N. GROVER, JJ. 
M/s. Baidyanath Ayurved Bhawan 
(Pvt.) Ltd., Jhansi, Appellant v. The 
Excise Commissioner, U. P. and others. 
Respondents. 

Civil Appeal No, 1924 of 1970, Dj- 
4-10-1970. 

(A) Medicinal and Toilet Prepara- 
tions (Excise Duties) Act (1955), Sch. I, 
Item 1, Ss. 3 (1), 4 — Excise Duty on 
medicinal preparations — Preparation by 
adding tincture of which alchohol is com- 
ponent — Preparation is liable to excise 
duty. 

In order to attract duty all that is 
required is that a medicinal preparation 
should contain alcohol. Alcohol may be 
a part of the preparation either because 
it is directly added to the solution or it 
came to -be included in it because one 
of the components of that preparation 
contained aleohol. - (Para 8) 


Where tincture is added to medici- 
nal preparation, as its component, alcohol 
b2ing a component of tincture and it not 
having undergone any chemical change 
into some other substance but béing pre- 
sent in the liquid form in the. prepara- 


_“(Special Appeal No. 368 of 1970, D/- 


28-4-1970—(AllL) ) 
KN/KN/E920/70/YPB/T 


agit 


tions duty under Section 3(1) is attrazt- 
ed though alcohol is not directly add=d, 
Special Appeal No. 368 of 1970, D/-28-4- 
1970 (All), Affirmed. (Paras 3, 8) 


Even if imposition of excise duty 
under Section 3(1) on preparations in 
which alcohol is indirectly introduzed 
attracts multipoint taxation that by itself 
does not render the duty illegal. The 
provisions for rebate of duty on alconol 
contained in Section 4 show that multi- 
point tax on medicinal prepara ions con-= 
taining alcohol was within the contem- 
plation of the legislature otherwise there 
was no purpose in incorporating S. 4 into 
the Act. AIR 1969 Mad 448, Approved. 

(Para 9) 


(B) Interpretation of Statutes -—<« 
Taxing provision — Rule of interpretas 
tion. 


In interpreting a taxing -provis.on, 
the Courts should, not ordinarily concern 
themselves with the policy behind the 
provision ‘or even with its impact. In a 
taxing statute one has to look at what 
is clearly said. There is no room for 

any intendment. There is no equity 
about a tax. There is.no presumption ag 
. to a tax. Nothing is to be read in, noth~ 
ing is to be implied. One can only bok 
fairly at the language’ used. (1921) 1KB 
64, Rel. on. (Para 8) 


Mr. S. V. Gupte, Senior Advocate, 
(Mr. Sobhagmal Jain, Advocate, with 
him), for Appellant; M/s. O. P. Rana and 
R. Bana, Advocates, for Respondents. 





‘AIR 1971 NSC 14 (V 58) 
(From: Andhra. Pradesh: AIR 1964 


Andh Pra 236 FB) 
J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. ~ 


Joint Family of Mukundas Raja Baag- 
wandas & Sons and others, Appellancs v. 
The State Bank of Hyderabad, etc., Res- 
j s 


Appeals Nos. 1138 to 114€ of 
1966, CD- 10-9-1970. 


(A) Debt Laws—Hyderabad PAET 
Debt Settlement Act (12 of 1952), S. 25(1) 
»— Transfer of pending suits, appeals and 
e proceedings to Board — Requi- 
sites. 


The expression “pending” in S. 25(1) 
must relate to proceedings which were 
pending on the date notified under S., 11 
for settlement of debts due by the Jagir- 


IN/IN/E£241/70/CWMIT 


_Mr. B 
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dar and could nof take in any proceedings 
which came to-be instituted after such 
date. The other condition for the appli- 
cability of S. 25 is that-the suit or other 
proceedings must be in respect of a debt 
with regard to which a Jagirdar or the 
Creditor could make an application to the 
Board on or before the date which the 
Government had notified for settlement 
of debt due by the Jagirdar. Thus the 
material date would be the one notified 
by the Government under S. 11 and only 
those debts which were due on or before 
that date from a debtor or in respect of 
which any proceedings were pending in 
a Court or before the Board could be the 
subject-matter of settlement by the 
Board. AIR 1954 Bom 282, Approved, 
AIR 1964 Andh Pra 236 (FB), Affirmed. 
(Para 5} 


` (B) Contract Act (1872), S. 43 — Suit 
by bank on basis of promissory note — 
Liability of defendants joint and several 
— Decree directing execution against one 
of the defendants in the first instance and 
to proceed against other defendant only 
afterwards for balance amount which re- 
mained unrealized, held bad — No equita« 
ble principle or statutory provision justi- - 
fied such decree. Decree in C. C. C. Ap- 
peals Nos. 63 and 66 of 1959, D/- 1-2-1963, 
(Andh Pra), Modified. (Para 7) 


Mr. M. C. Chagla, Senior Advocate, 
(Mr. K. R. Chaudhuri, Advocate, with 
him), for Appellants (In Civil Appeals 
Nos. 1138 and 1139 of 1966) and Respon- 
Saag m Civil Appeal No. 1140 of 1966), 
V. Subrahmanyam, Senior Advo- 
cate, (Mr. A. V. Rangam, Advocate, with 
him), for Respondent (In Civil Appeal No. 
1138 of 1961), Respondent No. 1 (In Civil 
Appeal No. 1139 of 1966) and Appellant 
(In Civil Appeal No. 1140 of 1966). 


“ AIR 1971 NSC 15 (V 58) 
(From: Allahabad)* 


U. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 


New Central Jute Mills Co., Ltd, 
Appellant v. The Asst. Collector of Cen- 
tral Excise, Allahabad and others, Res- 
pondents. 


Civil 
8-9-1970. 
(A) Central Excises and Salt Act 
(1944), S. 2 — Notification applying pro- 


(*Spl. Appeal No. 1177 of 1968, D/- 20-5- 
1969-All.) 


IN/IN/E179/70/RGC/T 


Appeal No. 460 of 1970, Dj- 
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visions of Ss. 105(1), 110(3) of Customs 
Act 1962 in matters relating to search of 
premises —— No change is effected by noti- 
fication within meaning of alterations in 
S. 12 — Question of delegation of essen- 
tial legislative functions to Central Gov- 
ernment does not arise — Notification is 
valid. AIR 1951 SC 332, Ref. (Para 6) 


(B) Central Excises and Salt Act 
(1944), S. 12 — Section does not incorpo- 
rate provisions of Sea Customs Act as 
integral part of that Act — On repeal of 
Sea Customs Act provisions of Customs 
Act 1962 can be read in its place by vir- 
tue of S. 8(1) of General Clauses Act 
(1297) — Fresh notification applying pro- 
visions of that Act is valid. AIR 1962 SC 
316, Rel. on; AIR 1968 SC 13, Dist. ` 

(Paras 7, 8) 


Mr. M. C. Chagla, Sr. Advocate, (Mr. 
R. Gopalkrishnan Advocate with him), 
for Appellant; Dr. V. A. Seyid Muham- 
mad, Sr. Advocate, (M/s. P. C. Chandi, 
B. D. Sharma and S. P. Nayar, Advocates 
with him). for Respondents. 


- AIR 1971 NSC 16 (V 58) 
(From: Patna)* 
S. M. SIKRI AND I. D. DUA. JJ. 


Gopal Prasad Sinha, Appellant v. The 
State of Bihar, Respondent. 


Criminal Appeal No. 212 of 1967 with 
Spl. Leave Petn. (Criminal) No. 1048 of 
1969, D/- 16-10-1970. f 


Evidence Act (1872), S. 115 — Issue 
estoppel — Rule of — Rule applies when 
same issue of fact and . law have been 
determined in previous litigation — Pro- 
secution of appellant for defalcation com- 
mitted by him in his capacity as cashier 
— Acquittal of appellant in earlier case 
of defaleation by High Court on finding 
that he was not in charge of cash — Find- 
ing held would not operate as issue estop- 
pel in subsequent case when subsequent 
defalcation related to an altogether diffe- 
rent period. : (Para 8) 


Mr. S. N. Prasad, Advocate, for Ap- 
pellant; Mr. B. P. Jha, Advocate, for Res- 
pondent. ` 


(* Criminal Appeal No. 389 of 1965 and 
Criminal Mise. No. 411 of 1969, D/- 3-8- 
1967 and 14-7-1969 respectively—Pat.) 


KN/KN/EF88/70/GKC/T 





awh. 


AIR 1971 NSC 17 (V 58) 
(From: Andhra Pradesh)* 
S. M. SIKRI AND K. S. HEGDE, JJ. 


Ramabhupala Reddy and others, Ap- 
pellants v. The State of Andhra Pradesh, 
Respondent. 


Criminal Appeal No. 227 of 1967, D- 
28-9-1970. 


(A) Criminal P. €. (1898), S. 423 — 
Appeal against acquittal — Examination 
of evidence — Scope and extent of powers 
of appellate court. 


The scope of an appeal against an 
order of acquittal, is now settled by the 
decision of the Supreme Court in AIR 
1961 SC 715. The legal position is: 
l. an appellate court has full powers to 
review the evidence upon which the order 
of acquittal is founded; 2. the principles 
laid down in Sheo Swarup’s case, AIR 
1934 PC 227 (2) afforded a correct guide 
for the appellate. courts approach to a 
case disposing of such an appeal; 3. the 
different phraseology used in the judg- 
ments of the Supreme Court such as: (a) 
“substantial and compelling reasons”; (b) 
“good and sufficiently cogent reasons”; 
(c) “strong reasons” are not intended` to 
curtail the undoubted power of an appel- 
late court in an appeal against acquittal - 
to review the entire evidence and to come 
to its own conclusion, but in doing so it 
should not only consider every matter on 
record having a bearing on the questions 
of fact and the reasons given by the court 
below in support of its order of acquittal 
but should express the reasons in its 
judgment which led it to hold that the 
acquittal was not justified. (Para 13) 


To these tests may be added that the 


‘appellate court should also bear in mind 


the fact that the trial court had the bene- 
fit of seeing the witnesses in the witness 
box and the presumption of innocence is 
not weakened by the order of acquittal. 
If two reasonable conclusions can be 
reached on the basis of the evidence on 
record, the appellate court should not dis- 
turb the findings of the trial court. 

(Para 14} 


(B) Constitution of India, Art. 136 — 


‘Interference with findings of fact — Mur- 


der case — Appeal by special leave 
against conviction passed by High Court 
in appeal against acquittal — Held, on 
consideration of findings of fact by High 
Court, that there was no reason for inter- 
ference. 


Although the powers of the Supreme 
Court under Article 136 are very wide, 
the Supreme Court, following the prac- 
tice adopted by the Judicial. Committee, 
has prescribed limits on its own power 


*Criminal Appeal No. 446 of 1965, Dj- 
1-9-1967—A.P: 


JN/IN/E871/70/VBB/P 
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and in criminal appeals, except under 2x- 
ceptional circumstances, it does not inter- 
fere with the findings of fact reached by 
the High Court unless it is of the opinion 
that the High Court had disregarded the 
forms of legal process or had violated the 
principles of natural justice or otherwise 
substantial and grave injustice has result- 
ed. The Supreme Court does not ordi- 
narily re-appraise the evidence if the Eigh 
Court has approached the case before it 
in accordance with the guidelines aid 
down by the Supreme Court unless seme 
basic error on the part of the High Court 
is brought to the notice of the Supreme 
Court. It is best to bear in mind that, 
except in certain special cases, the Figh 
Court is the final court of appeal and the 
Supreme Court is only a court of special 
jurisdiction. (Para 14) 

Every one of the points taken into 
consideration by the trial court to arrive 
at the verdict of acquittal was considered 
by the High Court and it gave reasons for 
differing from the conclusions reachec. by 
the trial court. There was nothing kasi- 
eally wrong in the approach adoptec by 
the High Court. It considered the evi- 
dence on record on the basis of human 
probabilities and tested the evidence given 
by the witnesses by various metnods 
known to law. After doing so it came to 
the conclusion that the evidence of some 
of the eye-witnesses was acceptable. In 
appeal against conviction to the Supreme 
Court by special leave, held, that as the 
final judges of fact, the Supreme Court 
saw no reason to interfere with the con- 
clusions of the High Court. (Pare 24) 

(C) Evidence — Appreciation cf — 
Interested witnesses. ; 

It is not the law thet the evidence of 
interested witnesses is not entitled to any 
weight. Their evidence has got to be 
scrutinized with care. (Para 23) 


M/s. Nur-ud-din Ahmed, G. Somi 
Reddy and G. S. Rama Rao, Advocates, 
for Appellants; P. Ram Reddy, Sr. Ad- 
vocate (Mr. A. V. V. Nair, Advocate, with 
him), for Respondent. 





AIR 1971 NSC 18 (V 58) 
(From: Patna: AIR 1966 Pat 364) 
J. C. SHAH, K. S. HEGDE AND 

A. N. GROVER. JJ. 


The State of Bihar and others, A>pel- 
Tants v. Shiva Bhikshuk Mishra, Respon- 
dent. 


Civil Appeal No. 1363 of 1966, D/- 
14-9-1970. 

Constitution of India, Art. 321 — 
Test for applicability of — Impugned 


order need not necessarily refer to stigma 
attributable to conduct of Govermment 


IN/JN/E256/70/RGC/M 
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servant— Circumstances attendant on im- 
pugned order are relevant. 


For applicability of Art. 311 of the 
Constitution it is not necessary that there 
should be express words of stigma attri- 
butable to the conduct of Government 
servant in the impugned order. There is 
no rigid principle that one has only to 
look to the order and if it does not con- 
tain any imputation of misconduct or 
words attaching a stigma to the character 
or reputation of a Government Officer it 
must be held to have been made in the 
ordinary course of administrative routine 
and the Court is debarred from looking 
at all the attendant circumstances to dis- 
cover whether the order had been made 
by way of punishment. The form of 
order is not conclusive of its true nature 
and it might merely be a cloak or camou- 
flage for an order founded on misconduct. 
It may be that an order which is inno- 
cuous on the face and does not contain 
any imputation of misconduct is a cir- 
cumstance or a piece of evidence for 
finding whether it was made by way of 
punishment or administrative routine. 
But the entirety of circumstances preced- 
ing or attendant on the impugned order 
must be examined and the overriding 
test will always be whether the miscon- 
duct is a mere motive or is the very 
foundation of the order. AIR 1968 SC 
1089 & AIR 1964 SC 1680, Rel. on; AIR 
1969 NSC 21, Ref; AIR 1966 Pat 364, 
Affirmed. (Paras 4, 5) 

Dr. L. M. Singhvi, Sr. Advocate, (Mr. 
U. P. Singh, Advocate, with him), for 
Appellants; M/s. D..Goburdhun and R. 
Goburdhun, Advocates, for Respondents, 


AIR 1971 NSC 19 (V 58) 
(From: Patna)* 
J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 
M/s. D. N. Roy and others, Appellants 
v. State of Bihar and others, Respondents. 


Civil Appeal No. 1908 of 1968, D/- 
30-9-1970. 


Mines and Minerals (Regulation and 
Development) Act (1957), S. 30 — Cen- 
tral Government in exercise of its suo 


motu power cancelling mining lease 
granted to appellant by State Govern- 
ment — Appellant not informed at any 


stage that Central Government proposed 
to exercise its suo motu power and was 
not asked to show cauSe against exercise 
of such power — Failure of Central Gov- 
ernment to do so held had vitiated the 
order. Para 7) 


(* Mise. Judl. Case No. 1665 of 1964, D/~ 
9-8-1966—Pat.) 


JN/JIN/E808/70/RGC/B 
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Mr. M. C. Chagla, Senior Advocate, 
(Miss Kailash Mehta and A. K. Nag, Ad- 
vocates, with him), for Appellants; Mr. 
Jagadish Swarup, Solicitor-General of 
India, (Mr. R.: C. Prasad, Advocate, with 
him). (for Nos. 1, 3 and 4) and Mr, V, A. 
Seyid Muhammad, Senior Advocate, (Mr. 
5. P. Nayar, Advocate, i 
No. 2), for Respondents, . 


ern 


AIR 1971 NSC 20 (V 58) 
(From: Calcutta)* 
3. C. SHAH AND A. N. GROVER, JJ. 
Radha Nath Seal (dead) by his legal 


representatives, Appellants ` v. Hampeds 
Jana and others, Respondents. . 

Civil Appeal No. 1657 of 1966, D/- 
21-9-1970. 

(A) Civil P. C. (1908), S. 100 — Se- 
cond appeal — Question of fact — First 
appellate Court failing to consider mate- 
rial evidence in shape of- documents and 


making good deal of assumptions of fact © 


e~ High Court can interfere. (Para 4) 

(B) Civil P. C. (1908), S. 100 — Se- 
cond appeal — Findings of fact — Inter- 
ference — Plaintiffs claiming to have pur- 
chased right, title and interest of original 
tenants — View of Courts below that 
plaintiff -did not get any right, title or 


interest because of termination of tenancy 


of predecessors of plaintiff, by. notice — 
On proved and admitted facts it is open 
to High Court to find what the nature of 
tenancy be (Para 4) 
E V. Gupte, Sr. Advocate, (Mr. 
D. N. Makiovies Advocate with him), 
for Appellants; Mr. P. K. Chatterjee, 
Advocate, for Respondent No. 1. 


(* A. F. A. D, No. 243 of 1961, D/- 3-3-1966 
—Cal.) . 
KN/KN/E438/70/MLD/T 


renin 


AIR 1971 NSC 21 (V 58) 
(From: Bombay) ; 
M. HIDAYATULLAH, C. J., J. M, 
SHELAT, G. K. MITTER, C. A, 
VAIDIALINGAM AND 
A. N. RAY, JJ. 
Adi Pherozshah Gandhi, Appellan® 
v. H. M. Seervai, Advocate-General of 
Maharashtra, Bombay, Respondent. 


Civil Appeal No. 2259 of 1969, Dj- 
21-8-1970. - 
(A) Advocates Act (1961), S. 37(1) — 


“Person aggrieved” — Advocate-General 
appearing in pursuance of notice under 
S. 35 (2) is not a person aggrieved — De- 
cision of Bar Council of India reversed — 
(Per majority: Vaidialingam and Ray, JJ. 
contra). 


(Per majority, Vaidialingam and Ray. 


JJ. Contra): The Advocate-General of a 
IN/IN/E6/70/DHZ/M . 


with him), (for 


awk, 


State who appears before the disciplinary, 
committee of a State Bar Council in pur- 
suance of a notice given to him under 
S. 35(2) is not a “person aggrieved” with- 
fn the meaning of the words used in S. 37 
because the State Bar Council takes the 
view. whatever be its reasoning, that an 
‘advocate on its roll has not been guilty. 
of any misconduct. The entertaining of 
complaints, the inquiry into them and the 
punishment to be meted out to the advo- 
cate are all concerns of the Bar Council, 
The Advocate-General no doubt is entitl- 
ed to a hearing if the complaint is not 
rejected summarily. It is only when he 
feels that a case requires a careful inves- 
tigation and proper- elucidation. of the 
facts or the exposition of the law on the 
subject that he is called upon to render 
all assistance in the proceedings. When 
he chooses to do so, he does his duty by 
appearing at the hearing and putting 
before the disciplinary committee the 
facts in their proper perspective and ad- 
vancing the proper inference to be drawn 
therefrom. Once he does so there is an 
end-of the matter so far as he is concern- ` 
ed. Neither is he interested in prosecut« 
fing the matter further if he takes the 
view that the punishment meted is not 
commensurate with the misconduct of the 
advocate. A decision by the disciplinary 
committee cannot necessarily be said to 


- Taise a point of public interèst merely be- 


cause the Advocate-General feels that it 
is erroneous or that he himself would! 
have arrived at a different conclusion, 
An Advocate-General in India is not the 
guardian angel of the Bar, nor is he the 
champion of public interest in any matter 
save as specified in a statute. Case law 
discussed. - 


Decision of Bar Council of India re- 


` versed. Observations in AIR 1955 SC 223 


that in an appeal arising out of proceed- 
ings under the Bar Councils Act the Ad- 
vocate-General. is the appropriate party. 
held not correct. 
(Paras 53, 58, 62 and 64) 
(B) Civil P. C. (1908), S. 11 — Res 
fudicata — In a Civil proceeding the deci- 
sion of a Criminal Court is not res judi- 
cata. Per Hidayatullah, C. J. (Para 35) 





‘AIR 1971 NSC: 22 (V 58) 
(From: Calcutta)*- 
J. C. SHAH AND A. N. GROVER, JJ. 
Naresh Chandra Sanyal, Appellant v. 


The Calcutta Stock Exchange Association 
Ltd., Respondent. 


Civil Appeal No. 1626 of 1089, D/- 
25-9-1970. 
"A. F. O. D. No. 143 of 1960, D/- 8-7-1964 
—Cal. a on: i ‘ 


KN/KN/E563/70/VBB/T 


ri 


(A) Calcutta Stock Exchange ‘Articles 
of ‘Association, t. 24 — Forfeiture of 
fully paid share of member — Sepazate 
resolutions expelling him 

him defaulter not required. 


The argument that a member of the 
Exchange forfeits his share only if a 
` resolution expelling him and a resolution 
declaring him a defaulter are passed is 
without substance. The conjunctive “end” 
between the first two clauses of Art. 24 
Is used to indicate an alternative, and 
does not make the two conditions cumula- 
tive. (1936) ILR 63 Cal 531, Approved. 


(Para 17) 
(B) Companies Act (1956), Sch. 1, 
Table A, Reg. 31 — Calcutta Stock Ex- 
change Articles of Association, Arts. 22, 
24, 26, 27 & 29 — Fully paid shares, for- 
feiture of, in certain events, including 
failure to carry out engagement — Obli- 
gation on the part of the Company to re- 
allot or dispose it of — Articles are istra 
vires and valid. 


* Subject to the provisions of the Com- 
panies Act, the Company and the mem- 
bers are bound by the provisions contain- 
ed in the Articles of Association. The 
Articles regulate the internal management 
of the Company and define the powers of 
its officers. They also establish a zon- 
tract between the Company and the m em- 
bers and between the members inter se. 
The contract governs the ordinary rights 
and obligations incidental to membership 
in the Company. In the absence of any 
provisions contained in -the Compenies 
Act which prohibit a Company from for- 
feiting a share for failure on the part of 
the member to carry out an undertaking 
or an engagement the Articles of a Com- 
pany. which provide that in certain events 
membership rights cf the shareholder in- 
cluding his right to the share will be for- 
ffeited, are binding. The Articles of As- 
sociation of the Calcutta Stock Exchange 
expressly provide that in the event ož the 
member failing to carry out the engage- 
ment and in the conditions specified there- 
In his share shall stand forfeited. Arti- 
cles 22, 24. 26, 27 & 29 of the Caleutta 
Stock Exchange. relating to forfeiture of 
shares in certain events are, therefore, 
valid.. ILR (1950) 1 Cal 235, Approved; 
AIR 1964 SC 250, Ref. (Para 15) 

Article 27 of the Exchange is in terms 
mandatory. The share after forfeiture in 
the hands of the Company is subje2t to 
an obligation to dispose it of. On that 
account there is no reduction of cepital 
by mere forfeiture. (Para 12) 


It is not correct to argue that for- 
feiture of shares is permissible only ` in 
cases expressly contemplated by Takle A 
— Model Article. ie. for non-payment of 
calls in respect of a share which is not 
fully paid up. (Para 14) 

{C) Companies Act (1956), Sch. 1 
Table A, Reg. 31 — Forfeiture of fully 


and declaring = 


characters, 
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paid share — Calcutta Stock Exchange 
Articles of Association, Arts. 33, 29 — 
Forfeiture of share of member for failure 
to carry out engagement — Balance re- 
maining on hand after satisfying liabili- 
ties and engagements of defaulting share- 
holder to Exchange and its members in 
the hands of Exchange, must be returned 
to defaulting share-holder — Article 29 
of Exchange is to be read subject to Art. 
33 — Article giving power to Company to 
appropriate balance in hand would be 
contrary to intendment of S. 74, Contract 
‘Act — Forfeiture of share is in the nature 
of imposition of penalty. 
(Paras 18, 19, 20, 21) 
Granting that Art. 33 deals with 
those cases in which lien alone is enforced 
and not in cases where forfeiture is levi- 
ed, and the obligation of the defaulting 
share-holder is determined by Art. 29, on 
the principle underlying S. 74 of the 
Contract Act the Exchange had no right 
to hold, out of the sale proceeds of the 
share, any amount in excess of the amount 


due to. it or its member. AIR 1963 SC 
1405, Ref. 
Mr. R. B. Datar, Advocate, amicus 


euriae, for Appellant; Mr. B. Sen, Senior 
Advocate, (M/s. N. R. Khaitan and B. P. 
Maheshwari, Advocates, with him), for 
Respondent, 


eee] 


- ‘(AYR 1971 NSC 23 (V 58) 
(From: Bombay) . 
K. S..HEGDE AND I. D. DUA; JJ. 
State of Maharashtra, Appellant v, 
Nasimkhan Ahmad Khan Mali Khan etc, 
ca meant 


riminal Appeals Nos, 181 and 182 of 
11967, oon 17-8-1970. 


Bombay Probation of Offenders Act 
(19 of 1938), S. 5 (1) (a) — Release of 
accused on probation — Held, order was 
not based on proper considerations. 


Accused, workmen on strike, convict- 
ed of offences of arson and assault of 
serious character — Release of accused on 
probation — Order passed on the ground 
that they did not belong to any regular 
class of criminals but were honest men 
who had acted in heat and anger on mis- 
taken notions about the manner in which 
they could better their conditions of lives 
‘and that no useful social purpose would 
be served by an immediate sentence of 
imprisonment -— Age or physical or men- 
tal conditions of accused not considered 
— Order is not based on proper conside- 
rations — Character could be considered 
only in the context of their. act and the 
offence showed that they were desperate 
(Paras 6, 9) 
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AIR 1971 NSC 24 (V 58) 
(From: Andhra Pradesh)* 


J. C. SHAH, G. K. MITTER, K. S. 

HEGDE, A. N. GROVER AND 

A. N. RAY, JJ. 

Chinta Lingam and others, Petitioners 
v. The Govt. of India and others, Respon- 
dents. 

Writ Petition No. 212 of 1969 and 
Civil Appeals Nos. 1802 to 1805 of 1969, 
D/- 30-11-1970. 

(A) Constitution of India, Art. 19(1) 
(g) — Control Orders issued under S. 3(2) 
(d) of Essential Commodities Act (1955) 
imposing restrictions on movement of rice 
and paddy — Power to grant or refuse 
permits conferred on fairly high rank 
officers such as District Collector or De- 
puty Commissioner’ of Civil Supplies — 
Abuse of power by such Officers cannot 
be easily assumed — Hence fact that that 
no appeal or revision lies against order of 
refusal does not lead to inference that 
power is arbitrary. AIR 1954 SC 224, 
Distinguished; AIR 1968 SC 303 & AIR 
AIR 1957 SC 397, Rel. on. (Para 6) 

(B) Constitution of India, Art. 245 — 
Essential Commodities Act (1955), S. 3 (2) 
(d) — Section does not suffer from vice of 
"excessive delegation. AIR ' 1960 SC 475, 
Followed. (Para 7) 

For the Petitioners and the Appel- 
lants: Mrs. Shyamala Pappu. Miss Bindra 
Thakur and Mr. Vineet Kumar, Advo- 
cates. 

For Respondent No. 1 -n all the 
matters): Mr. Jagadish Swarup, Solicitor- 
General of India, (Mr. R. N. Sachthey, 
Advocate, with him). 


For Respondents Nos. 2 and 3 (In 
C. A. No. 1802 of 1969), Respondent No. 2 
(in C. As. Nos. 1803 and 1804 of 1969) 
and Respondents Nos. 2 to.4 (In C. A. No. 
1805 of 1969): Mr. P. Ram Reddy, Senior 
Advocate, (Mr. A. V. V. Nair. Advocate, 
with him). : 
(* Writ Petns. Nos. 3657 ‘and 3658 of 1967 
and 8 and 48 of 1968, D/- 16-4-1968— 
Andhra Pradesh.) 


LN/LN/F739/70/GDR/T 








‘AIR 1971 NSC 25 (V-58) 
(From: Punjab)" 
J. C. SHAH, G. K. MITTER, K. S ° 
` HEGDE ANR A. N. RAY, JJ. 
Delhi Administration, Appellant. y. 
Mohammad Iqbal, Respondent. 


Criminal Appeal No. 147 of 1966, Dl- 
30-11-1970. a 


[* Cr. Revn. No. 89-D of 1965, D Zg- 


1965—-Punį.} 
T LN/LN/F738/70/RGC/G ii 


ALY. 


Foreigners Order, (1948), R. 7(2) — 
Person leaving India for Pakistan in 1947 
and returning to India on Pakistani Pass- 
port and overstaying in India without ob- 
taining residential permit — Held his con- 
viction under S. 14 of Foreigners Act 
(1946) was proper — Decision: of Punjab 
H. C. D/- 2-8-1965, Reversed. (Para 9) 


Mr. H. R. Khanna, Advocate and Mr. 
R. N. Sachthey, Advocate for Mr. R. H 
Dhebar, Advocate, for Appellant; M/s. 
Frank Anthony, O. P. Soni, S. R. Agrawal 
and E. C. Agrawala, Advocates, for Res- 
pondent. i 


AIR 1971 NSC 26 (V 58) 
(From Delhi: (1969) 71 Pun LR (D) 61) 
J. M. SHELAT AND C. A. 
_ VAIDIALINGAM, JJ.. 
Joginder Singh, Appellant v. The 
State of Himachal Pradesh, Respondent. 
Criminal Appeal No. 34 of 1969, D/- 
30-11-1970. 


Criminal P. C. (1898), S. 549 — Rules 
under — Criminal Courts and Court Mar- 
tial (Adjustment of Jurisdiction) Rules, 
(1952), Rr. 3, 4 — Army Act (1950), Ss. 
125, 126 — Prosecution of military per- 
sonnel before ordinary Criminal Court — 
Charge and investigation by Police known 
to competent Military Authority — Sur- 
render of accused to civil’ authorities — 
Indicates decision-of Military ‘authority 
not to try accused by Court-Martial — No 
need for Magistrate to comply with S. 126 
or Rule 4. 


In respect of an offence which could 
be tried both by a criminal court as well 
as a court-martial, Sections 125, 126 and 
the Rules, have made suitable provisions 
to avoid a conflict of jurisdiction between 
the ordinary criminal courts and the 
court-martial. But discretion is left to 
the officer mentioned in S. 125 to decide 
before which court the proceedings should 
be instituted. It is only when the desig- 
nated officer does not exercise his discre- 
tion and decide that the proceedings 
should be. instituted before a court-mar- 
tial, the Army Act would not obviously 
be in the way of a‘ criminal court exercis- 
ing its ordinary jurisdiction in the man- 
ner provided by law and S. 126 would not 
come into operation. ‘(Paras 22, 27) 


Rule 4 is related to clause (a) of 
R. 3 and will be attracted only when the 
magistrate proceeds to conduct the trial 
without having been moved by the com- 
petent military ` authority. When the 
competent military authorities, knowing 
full well the charge against the accused 
and the investigation that was being con- 
ducted by the Police release him from 
military custody and hand: him over to 
the civil authorities, the magistrate is 
justified in proceeding on the basis eS 


LN/LN/F737/70/BNP/M 
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the military authorities had decided that 
the accused need not be tried by the 
court-martial and that he can be tried by 
the ordinary criminal court. (Para 29) 
Surrender of the accused to the civil 
authorities to be dealt with by the latter, 
after being made aware of the nature of 
the offence against the accused is a c_ear 
indication that the decision of the mili- 
tary authorities was that the accused reed 
not be tried by a court-martial and -hat 
his trial can take place before the crimi- 
nal court. Under these circumstamces 
there is no occasion to follow the prece- 
dure under S. 126 or R. 4 requiring 
notice to the Commanding Officer of the 
accused. Case law discussed. (Para 31) 
. L. Kohli, Advocate, for Apoel- 
lant; M/s. V. C. Mahajan and R. N. Sach- 
they, Advocates, for Respondent. 


AIR 1971 NSC 27 (V 58) 
(From: Patna: AIR 1967 Pat 53) 
J. C. SHAH, G. K. MITTER, K. & 
HEGDE, A. N. GROVER AND 
A. N. RAY, JJ. 


The State of Bihar and another, Ap- 
pellants v. Tata Engineering & Loco- 
motive Co., Ltd., Respondent. 

Civil Appeal No. 2402 of 1966, D/- 
27-11-1970. 


Constitution of India, Art. 28€ (2) 
(prior to amendment in 1956) — Sale in 
course of inter-State trade — Wher ef- 
fected — Contract of sale requiring buyer 
to remove goods from State in which 
goods are purchased to another Stat= — 
Goods so removed — Such sale must be 
considered as sale in the course of inter- 
State trade — 25 STC 528, Explained, 
Case law discussed. AIR 1967 Pat 53, 
Approved, (Paras 14, 16 17) 


Mr. A. K. Sen, Senior Advocate, (Mr. 
U. P. Singh, Advocate, with him), for 
Appellants; Mr. N. S. Palkhivala, Senior 
Advocate, (M/s. S. B. Mehta and B. Datta, 
Advocates and M/s. J. B. Dadachanji and 
a Advocates, with him), for Respon- 
- dent. 


LN/LN/F736/70/SSG/T 








‘AIR 1971 NSC 28 (V 58) 
(From: Mysore)* 
J. C. SHAH, G. K. MITTER, K. S. 
HEGDE, A. N. GROVER AND 
A. N. RAY, JJ. 
Dr. M. C. Sulkunte, Appellant v. The 
State of Mysore, Respondent. 


Criminal Appeal No. 25 of 1967 D/- 
27-11-1970. 


(*Cr. App. No. 48 of 1965 with Cri. Peti- 
Hon ne 126 of 1965, D/- 30-9-1s66— 
ys. 


LN/LN/F735/70/CWM/T 
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(A) es of Corruption Act 
(1947), S — Permission to investi- 
gate PAA by Magistrate to Inspector 
of Police Anti-corruption only .on basis 
that case required immediate investiga- 
tion — Trap laid down by Inspector and 
after further investigation accused charge- 
sheeted — Special Judge directing rein- 
vestigation by Deputy Superintendent of 
Police Anti-corruption after the stage of 
carrying out of the trap — Sanction held 
was not invalid or conviction held could 
not be said to be not maintainable on 
ground that trap had been carried out by 
a police officer below rank of Deputy 
Superintendent — To set aside conviction 
it must be shown that there has been 
miscarriage of justice as a result of irre- 
gular investigation — AIR 1959 SC 707, 
Dist.; Cr. App. 48 of 1965 with Cri. Peti- 
tion 126 of 1965 (Mysore), D/- 30-9-1966, 
Affirmed — Criminal P. C. (1898), S. 537. 

(Paras 10, 11 & 15) 


(B) Constitution of India, Art. 136 — 
Appeal by special leave — Additional 
ground requiring investigation into facts 
not allowed by Supreme Court to be urg- 
ed before it for first time. (Para 16) 


S. Mohan Kumaramangalam, Sr. Ad- 
vocate, (M/s. S. S. Javali and R. B. Datar, 
with him), for the Appellant; Mrs. Shya- 
mala Pappu and S. P. Nayar, Advocates, 
for the Respondent. 


AIR 1971 NSC 29 (V 58) 
(From: Calcutta)* 


J. M. SHELAT, C. A. VAIDIALINGAM 
AND P. JAGANMOHAN REDDY, JJ. 


Haji Hafiz Tanwar Ahmed Appel- 
lant v. Union of India, Respondent. 


Civil Appeal No. 138 of 1967, DJ- 
24-11-1970. 


Arbitration Act (1940), S. 20 — Arbi- 
tration agreement — Arbitrator to be 
appointed under S. 19, Defence of India 
Act, 1939 and not under S. 20(4) — Award 
given by Arbitrator appointed under S. 
20 (4) held on facts not binding. 


Certain disputes having arisen in res- 
pect of property belonging to the appel- 
lant which were requisitioned for the 
Government of India under the Defence 
of India Rules, the appellant entered into 
an agreement with the Governor-General 
in Council in the matter of payment of 
compensation. The agreement was sign- 
ed by the appellant but was not executed 
by any one on behalf of the Governor- 
General in Council or the Government of 
West Bengal which had requisitioned the 


(* Civil Rule No. 1324 of 1961, D/- 14-3- 
1963—Cal.) 


LN/LN/F722/70/MVJ/D 
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property on behalf of the Central Gov- 
ernment. The agreement also contained 
an arbitration clause in case of dispute. 
The properties were derequisitioned and 
the appellant who claimed compensation 
ete. applied to the Court under S. 20 of 
the Arbitration Act on the basis of the 
clause in the agreement to appoint an 
arbitrator. The parties to the application 
were the appellant and the Province of 
Bengal and not the Governor-General] in 
Council. The Court passed an order in 
terms of the application and set out the 
items of difference to be decided by the 
arbitrator and fixed a date to submit the 
award. After years of this order the 
Government of West Bengal in exercise 
of powers under S. 6 of Requisitioned 
Land (Continuance of Powers) Act (1947), 
S. 6 of General Clauses Act and a Central 
Government Notification appointed an 
arbitrator. This appointment was not 
made under the Arbitration Act but was 
one made under S. 19 of the Defence of 
India Act (1939) and therefore the arbi- 
tration was not bound by the order of the 
Court or the questions framed for adjudi- 
cation and the date fixed for submission 
of award. The arbitrator could not con- 
clude the arbitration. Subsequently the 
Government appointed another arbitrator 
M. and in this order there was no men~- 
tion of S. 19 of Defence of India Act buf 
it referred to the original agreement be- 
tween parties and the order of the Courf 
for appointment. of arbitrator. The arbi- 
trator started the proceedings afresh, 
gave a fresh number to the case and issu- 
ed notices to parties under the Arbitration 
Act as well as S. 19 of Defence of India 
Act. There were successive appoint- 
ments of arbitrators who continued these 
proceedings and the award was ultimate- 
ly passed. 


Held, that the award was without 
jurisdiction as the appointment of M. 
arbitrator was under S. 20(4) of the Arbi- 
tration Act which did not apply and it 
‘was made in pursuance of the order pass- 
ed in suit to which the Union Govern- 
ment was not a party and the agreement 
on the basis of which the order was pass- 
ed was never executed by either of the 
two Governments. Civil Rule No. 1324 
of 1961, D/- 14-3-1963 (Cal.), Reversed, 

(Para 17) 


Mr. A. K. Sen, Senior Advocate, (Mr. 
D. N. Mukherjee, Advocate, with him), 
. for Appellant; Mr. B. R. L. Iyengar, Sr. 
Advocate, (Mr. Ram Punjani, Advocate, 
with him), for Respondent, i 


ALA, 


_ TAIR 1971 NSC 30 (V 58) 
: (From s Allahabad) 
-S. M. SIKRL V. BHARGAVA AND 
I. D. DUA, 


Py 


Bhagwan Swarup, Appellant v. 
soe of U. P., Respondent. 


riminal Appeal No, 251 of 1969, Dj- 
18-8- 970. 


The 


Penal Code (1880), S. -302 — Charge 
against accused under S. 302 — Accused’s 
death sentence confirmed by High Court 
after believing evidence — Failure of ac- 
cused to show grounds for interference 
in appeal arising out of special leave 
-— Supreme Court refused to interfere. 
(Para 6) 


IN/IN/D969/70/RGC/B 
AIR 1971 NSC 31 (V 58) 
(From: Madhya Pradesh) 


J. C. SHAH AND E. S. HEGDE, JJ. 


` Commissioner of Income Tax, Ma- 
dhya Pradesh, Appellant v. Hukumchand 
Mannalal and Co.. Respondent, 


Civil Appeal No. 1774 of 1969, D/- 
20-7-1970. 


_ Income = Act (1922), S. 26-A —a 
Registration of firms — Joint Hindu fa- 
mily — Two or more coparceners enter- 
ing into partnership — Firm can be grant- 
ed registration. (Contract ee (1872), S. 
11). (Registration Act (1908), S. 4)... 


One or more members of a Hindu 


“undivided family may enter into a con- 


tractual relation in the nature of a part- 
nership with a stranger and they qua the 
stranger become partners. The Contract 
Act imposes no disability upon them in 
the matter of entering into a contract 
inter se or with a stranger. if the rela- - 
tion as Is referred to in Section 4, Part- 
nership Act exists, partnership will not 
be invalid merely because two or more 
of the persons who have so agreed to 
share the profits of the business are 
members of a Hindu undivided family. 


` Consequently, a firm can be granted re- 


gistration under S. 26-A of the Act. The - 
Income .Tax Officer is not concerned ‘to 
determine in whom the beneficial interest 
fin the share in the partnership vests. 
Decision of High Court Affirmed. (1967) 
66 ITR 613 (SC) & AIR 1960 SC 910 & 
AIR 1965 SC 1703 & AIR 1965 SC 1708, 
Rel. on. (Paras 4, 3) 
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AIR 1971 NSC 32 (V 58) 
(From: Patra)* 

T. C. SHAH, C. J. AND A. N. GROVEE, J. 

Rajkumar KRaghuþanchmani Presad 
Narain Singh, Appellant v. Ambica Pra- 
Sad Singh (dead) by his Legal Represen~ 
tatives and others, Respondents. 

Civil Appeal No. 1119. of 1965, _D/- 
18-12-1970. -~ 


(A) Hindu Law — Alienation — Ali- 
enation by manager of joint Hindu family 
even without legal necessity is voidable 
and not void. (Para 5) 


(B) Constitution of India, Art. 133 — 
Concurrent findings of fact — Inference 
e— Civil P. C. (1908), Section 112. 


The Supreme Court does not diszurb 
a concurrent finding of fact and enter 
upon a re-appraisal of the evidence. 
(Para 3) 
(C) Constitution of India, Art. 123(1) 
{a) and (1) (e) — Certificate of fitness for 
appeal. 


Where the value 
matter in the court of first instance was 
Rs. 5,250/- and the judgment of the High 
Court was one of affirmance and the case 
_also does not raise the substantial cues- 
tion of law, the High Court in grariing 
certificate of fitness under Art. 133()_ {a} 
and (1) (c) commits a serious error. Fur- 
ther a certificate which does not set out 
the grounds in support of the order is 


defective. (Para 7) 
_ Mr. S. V. Gupte, Sr. Advocate, (Mr. 
Naunit Lal, Advocate, with him), for 


Appellant; "Mr. D. Goburdhun, AAYOAN; 
for Respondent No. 2. l 


#(A. F. O. D. No. 246 of 1952, D/- 2-2-1959 
—Pat.) 


{A0/A0/G177/70/BNP/M. 








‘AIR 1971 NSC 33 (V 58) 

. (From: Bombay)* l 
S. M. ee V. BHARGAVA AND 
. DUA, JJ. 


C. R. sae ‘Appellant v. Stace of 
‘Maharashtra, Respondent. 


i Cr. Appeal No. 83 of 1965, D/- 15-12- 
E970. l : 


. (A) Civil Services — Central. Civil 
Services (Classification, Control and 
‘Appeal). Rules (1957), R. 23 Expl. — Ex- 
planation is restricted to R. 23 for giving 
a dismissed servant a right of appeal —~ 
Person who has ceased to be a member 
of central service cannot invoke aic of 
E ra ch a N 


*(Cri: Appeal No. 1330 of 1964, D/- 21-10- 
1964—Bom.) i 


‘AQ/A0/Gi68/70/KSB/P 
1971 N. S. G./2 


of the subjecf-. 


, cannot be applied 
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explanation for being treated as a public 
servant requiring sanction for his prose- 
cution. (Paras 7, 8) 


(B) Prevention of Corruption Act 
(1947), S. 6 —- Sanction for prosecution— 
Income-tax Officer employed in connec- 
tion with affairs of union dismissed from 
service for criminal misconduct — He 
ceases to be a public servant within mean- 
ing of S. 6(1) (a) and no sanction for his 
prosecution is necessary — Fact that his 
appeal against dismissal order is pending 
cannot make him a public servant. 
: i (Para 8) 


(C) Prevention of Corruption Act 


(1947), S. 5(1) (a}—Charge under, of habi- 


tually -accepting bribe — Individual in- 
stances though may be useful to prove 
general averment in particular cases, 
their mention in the charge is not at all 
essential — Charge is not illegal for non- 
mention of particular instances — AR 
1954 SC 359, Foll. ` (Para 9) 


(D) Constitution of India, Art. 136 — 
Concurrent findings of fact — Supreme 
Court would not ordinarily go into ques- 
tions of fact unless it is shown that they 
are vitiated in any respect. (Para 10) 


(E) Prevention of Corruption Acf 
(1947), S. 5 — Charge for offence of cri-. 
ae misconduct under S. 5(2) read witb 

S. 5(1) (a) and (d) — Prosecution failing 
to prove particular instances of bribery 
alleged — Accused proved to have re- 
sources and property beyond his known 
means — Presumption under S. 5(3) can 
be raised — Conviction of accused under - 
S. 5(2) upheld. 


The proposition that if the prosecu- 
tions fails to establish any of the offences 
mentioned in Ss. 5(1) (a) to 5(1) (d), ths 
question of assets being found dispropor- 
tionate to the known sources of the ac- 
cused becomes irrelevant cannot ba 
accepted as correct. (Para 11) 

Section 5(3) does not create a new 
offence. But this does not mean that if 
the prosecution fails to prove the specifie 
charges the presumption under S. 5(3) 
(Para 15) 

Where the accused was: charged with 
offence of criminal misconduct punish- 
able under S. 5(2) read with S. 5(1) (a) 
and (d) and (3) of the Act and it was 
established that the accused ‘had pecu- 


niary resources and property dispropor« 


tionate to his known means. 


Held that. the presumption under 
S. 5(3) arose in the case even though the 
prosecution failed to prove the particular 
instances of bribery alleged by it. 
1954 SC 359 & AIR 1960 SC 7, Foll 
1964 (2) Cri LJ 65 & AIR 1961 Sc 583, 
Dist. (Para 18} 

Mr. S. R. Chari, Sr. Advocate, 
(M/s. R. Ne. Vineet Kumar and 


AIR .- 
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Mrs. Shyamla Pappu, Advocates, with 
him), for Appellant; Mr. Debabrata 
Mukherjee, Sr. Advocate, (M/s. H. R 


Khanna and S. P. Nayar, Advocates, with 
him). for Respondent. 





AIR 1971 NSC 34 (V 58) 
(From: Madhya Pradesh)* . 
S. M. SIKRI, V. BHARGAVA AND 
I. D. DUA, JJ. k 
Ratan Lal, Appellant v. The State of 
Madhya Pradesh, Respondent. 
Criminal Appeal No. 135 of 1968, D/- 
17-12-1970. 
(A) Penal Code (1860), S. 84 — Plea 
of unsoundness of mind — Burden of 
proof is on accused. 


The crucial. point of time at which 
unsoundness of mind has to be proved is 
the time when the crime is actually com- 
mitted. The burden of proving this can 
be discharged by the accused from the 
circumstances which preceded, attended 
and followed the crime. AIR 1961 SC 998 
& AIR 1964 SC 1563, Rel. on. (Para .2) 


Held on facts and circumstances i.e., 
the behaviour of the accused on the day 
of occurrence, failure of the police to.lead 
evidence as to his condition when the 
accused was in custody and the medical 
evidence, that the accused was i 
within the meaning of S. 84. Cr. App. 
No. 143 of 1966 M. P. Gwalior Bench, D/- 
1-5-1968, Reversed. _ (Para 14) 

(B) Penal Code (1860), S. 84 — Plea 
of unsoundness of mind — Homicidal ten- 
dency is not a necessary ‘or only sign 
of insanity. Cr. App. No. 143 of 1966 
M. P. Gwalior Bench, D/- 1-5-1968, 
Reversed. (Para 12) 

(C) Penal Code (1860), S. 84 — Plea 
of unsoundness of mind — Tendency to 
set fire to ones own clothes and house is 
more than mere irrationality—It is prima 
facie proof. of insanity. (Para 11) 

(D) Penal. Code. (1860), S. 84 — Plea 
of unsoundness of mind—Proof of newly 
— Appreciation of evidence. 


Testimony of defence witnesses as te 
unsoundness of mind of accused should 
not be disbelieved merely because they 
are relation of accused. It is the rela- 
tions who are likely to remain in inti- 
mate contact of the accused. Cr. App. 
No. 143 of 1966 M. P. Gwalior Bench, 
D/- 1-5-68, Reversed. (Para 14) 


M/s. R. L. Kohli and J. C. Talwar, 
Advocates. for Appellant; Mr. I. N. Shroff, 
Advocate, for Respondent. i 


*(Cri. Appeal No. 143 of 1966, D/- 1-5-1968 
—Madh. Pra. Gwalior Bench 3 


A0/A0/G175/70/CWM/P 
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AIR 1971 NSC 35 (V 58) 
(From: Punjab)* 
J. M. SHELAT AND C. A `. 
VAIDIALINGAM. JJ. 


National. Bell Co. (In C. A. No. 19527 
1966) & Gupta Industrial Corporation (In 
C. A. No. 1953 of 1966), Appellants v. 
Metal Goods Mfg. Co. (P.) Ltd. and an- 
other (In both the Appeals), Respondents. 


` . Civil Appeals Nos. 1952 and 1953 of 
1966, D/- 18-3-1970 


* (A) Trade and Merchandise Marks 
‘Act (1958), S. 56(2) — “Aggrieved person” 
— Expression includes; person who has, 
before registration, used trade mark in 
question as also person against whom in- 
fringement action is taken or threatened. 

(Para 9) 


(B) Trade and Merchandise Marks 
Act (1958), Ss. 32(c), 9(3) — Word “dis- 
tinctive” is used in S. 32(c) in same sense 
as is used in S. 9(3) — Expression “for the 
purpose of this Act” in S. 9(3) indicates 
that word “distinctive” has uniform 
meaning all throughout the Act. (Para 9) 


(C) Trade and Merchandise Marks 
Act (1958), Ss. 32(c), 56 — Presumption 
under S. 32 as to registered trade mark—~ 
Rebuttal on ground that mark is not dia- 
tinctive — Fact that mark is not distine- 
tive must exist as. on date of filing recti» 
fication application under S. 56 and not 
on date of registration. 


While Cl. (b) of S. 32 relates to facts 
existing at the time of and after -regis- 
tration Cl. (c) relates to facts which are 
post-registration facts, existing at the 
date of the commencement of rectifiea- 
tion proceedings. If the trade mark at 
such date is not distinctive in relation te 
the goods of the registered proprietor, the 
rule as to conclusiveness enunciated in 
S. 32 would not apply. Therefore, a per- 
son can apply {for cancellation on the 
ground that the. trade mark in question 
was not at the date of the commencement 


-of the rectification proceedings distinctive 


in the sense of S. 9(3). The burden of 
proof, however, in such a case ison the 
applicant applying under S. 56. 

(Paras 9, 11) 


(D) Trade and Merchandise Marks 
‘Aet (1958), Ss. 2(i), 9{3) — Trade mark © 
consisting of numeral — It can be distinc- 
tive — Registration of numerals not limit- 
ed to textile goods — Registrable for 
other goods also on proof of extensive 
use. (Pt. conceded). ` (Para 10) 


' (E£) Trade and Merchandise Marks 
Act (1958), Ss. 11(e), 32(b) — Registration 


* Letters Patent Appeals Nos. 38-D, 42-D, 
39-D and 43-D of 1963, D/- 25-2-1965— 
Punj. at Delhi. 


JN/KN/B512/70/DVT/B 


*, 


i871 


of non-registrable trade mark, it not 
being distinctive — Rule under S. 32 as 
to its conclusiveness — Applicability — 
Ci. (e) of S. 11 — Construction of. 


The true construction of cl. (e) of 
S. 11 is that even assuming that the trade 
marks in question were not distinctive 
and for that reason not registrable as 
not falling within S. 9 that fact by itself 
would not mean that they became dis- 
entitled to the protection in a coart. 
Therefore, the rule as to conclusiver:ess 
of the validity of registration embodiec in 
S. 32 applies even to those cases where if 
full facts had been ascertained at the tme 
of the registration that registration wculd 
not have been allowed provided of cowrse 
that it does not offend against the provi- 
sions of S. 11,-i-e., in addition to the nat- 
ters in cls. (a) to (d) in S. 11 be disen-itl- 
ed to protection in a court. Cl. (e) of S. 
11 deals with prohibition and not with 
requisites of registration. Therefore, al- 
though a mark cannot be registered for 
instance, because it is not distinctive as 
provided by S. 9, such a mark is not for 
that reason only one the registration of 
which is prohibited by S. 11. The Bec- 
tion lays down positive objective to regis- 
tration and not to mere lack of quelifi- 
cation. This is clear from cl. (e) of S. 
11, which uses the expression “disent-tled 
to protection”, and not the expression 
“not entitled to protection”. The former 
contemplates some illegal or other dis- 
entitlement inherent in the mark itself. 
(1918) 35 RPC 185, Rel. on. 
(Paras 14. 16) 


(F) Trade and Merchandise Marks 
Act (1958), S. 32(c) — Distinctiveness of 
trade-mark — Loss of — Cancellation of 
registered trade-mark on ground under 
S. 32(c) — When possible. 


The principle underlying cl. (e) of 
S. 32 is that the property in a trade mark 
exists so long as it continues to be dis- 
tinctive of the goods of the registered 
proprietor in the eyes of the public or a 
section of the public. If the proprietor is 
not in a position to use the mark to dis- 
tinguish his goods from those of others 
or has abandoned it or the mark haz be- 
come so common in the market that it 
has ceased to connect him with his goods, 
there remains no justification in retain- 
ing it on the register. The distinctive- 
ness of the trade mark in relation te the 
goods of a registered proprietor of such 
a trade mark may be lcst in a variecy of 
ways, e.g., by the goods not being cavable 
of being distinguished as the goods of 
such a proprietor or by extensive piracy 
so that the marks become publici juris. 
(Para 17) 


Where the evidence does not show 
that there were repeated breaches of 
registered trade mark which weni un- 
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challenged though known to proprietor, 
the mere fact that the trade mark was 
also used by other person would not, in 


. absence of proof that use was substantial, 


attract Cl. (c) of S. 32 so as to disentitle 
the registered from claiming its exclusive 
use. (Para 17) 


(G) Trade and Merchandise Marks 
Act (1958), S. 32{c) — Expression “com- 
mencement of proceedings” — Interpreta- 
tion of. 


Under S. 32(c) the marks have to be 
distinctive at the commencement of the 
proceedings. Prima facie, the expression 
“commencement of the proceedings” mean 
the commencement of proceedings in 
which the question as to the conclusive 
character of the registration, as laid down 
in S. 32. arises. Such a question may 
arise in a suit for infringement of the 
trade mark in which the registered pro- 
prietor may rely on S. 32 to prove his 
title to the registered trade mark as also 
in rectification proceedings filed as a 
result of such a suit or otherwise, and 
the period of seven years would have to 
be calculated according to the particular 
proceedings in which the conclusive na- 
ture of the validity of registration is 
relied on. (Para 17) 


(H) Trade and Merchandise Marks 
Act (1958), S. 32(c) — Infringement of 
registered trade mark — Negligence to 
proceed against —- When amounts to 
abandonment of trade mark. 


Mere neglect to proceed does not 
necessarily constitute abandonment if it is 
in respect of infringements which are not 
sufficient to affect the distinctiveness of 
the mark even if the proprietor is aware 
of them. Where neglect to challenge in- 
fringement is alleged, the character and 
extent of the trade of the infringers and 
their position have to be reckoned in con- 
sidering whether the registered proprietor 
is barred by such neglect. (Para 17) 


(1) Trade and Merchandise Marks 
Act (1958), S. 56 — Power to rectify is 
discretionary —- Order allowing or refus- 
ing rectification — Appeal against — No 
interference when discretion is properly 
exercised. (Para 18) 


Mr. S. T. Desai, Sr. Advocate (Mr. 
Naunit Lal, Advocate, with him), for Ap- 
pellants; Mr. C. B. Agarwala. Sr. Advo- 
cate (M/s. K. P. Gupta and R. C. Chadha, 
Advocates, with him), for the Respondent 
No. 1 (In both the Appeals). 
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‘AIR 1971 NSC 36 (V 58) 
(From: Bombay)* 
S. M. SIKRI AND K..S. HEGDE, JI. 
Asaram Vithalsingh Pardeshi and 
another, Appellants v. The State of Maha- 
rashtra, Respondent. 
Criminal Appeals Nos. 168 of 1967 
and 48 of 1968, D/- 16-9-1970. 
Criminal P. C. (1898), S. 423 — Ap- 
peal from acquittal — Duty of Court. ` 


The presumption of innocence of an 


> 


-accused is not weakened by his acquittal 


by the trial Court and the appellate 


Court ‘should consider every one of the 


grounds taken into consideration in favour 
of the accused by the trial Court before 
setting aside his acquittal. It should also 
further bear in mind the fact that- the 
trial Judge had the benefit of seeing the 
ee (Para 7) 


‘Mr. N. D. Karkhanis, Sr. Advocate, 
(Mr. A. rae eset "Advocate, with 
a, for Appellants; M/s. H. R. Khanna 
and S. P. Nayar, Advocates, for Respon- 
dent (in both the appeals). 


a ce E Ne EE 
*(Cri. Appeal No. 347 of 1965 with Cri 


Appeal No. 521 of 1965, D/- 27-9-1966 
—Bom.) 


EN/KN/E327/70/MKS/T 





AIR 1971 NSC 37 (V 58) © 
(From Patna: 1970 BLJR 665) 


J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 


Dr. Jai Narayan Mishra, Appellant v, ` 


The State of Bihar and others, 
dents. 


Bespone 


om Appeal No. 477 of 1970, D/- 15« ` 


9-197 


r Constitution of India, Arts. 16, 
226 -— State Government appointing per- 
son to selection post on basis of merit — 
Absence of mala fides — High Court not 
to interfere under Art. 226. 1970 BLJIR 
665, Reversed. 


An appointment to an ex-cadre selec- 
tion post made by the State Government 
cannot be interfered. with normally by 
the High Court. In the matter of filling 
a selection post, the question of seniority 
fs not relevant. The selection is made 
solely on the basis of merit. .The discre- 
tion to select the most suitable candidate 
rests with the State Government and ` it 
may seek the assistance of the Public 
Service Commission, if it feels necessary. 
The selection post does not become a 
promotion post by the State, Govern- 
ment’s inappropriate use of the_word 
‘promotion’ in its letter to the Public 
Service Commission, while requesting it 





JN/KN/E321/70/BNP/G 


ALÈ. 


to select a suitable candidate. The High 


Court is not justified, when there is no 
allegation of mala fides by either side, in 


. interfering with the selection actually 


made or in calling for the records of the 
Public Service Commission or the State 
Government in that respect. When the 
State Government made an appointment 
to a selection post, on merit-cum-suitabi-- 
lity, after consulting the Public Service 
Commission, the writ issued by the High 
Court ordering appointment of another 
person on the basis of seniority, is, under- 
the circumstances, illegal. 1970 BLJR 
665, Reversed. (Paras 3, 4, 5) 


(B) Civil Services — Rules regulating 
Bihar and Orissa Agricultural Service, 
Class I, Promulgated on April 11, 1935, 
R. 16 — Rules regulating recruitment to 
Bihar Agricultural Service, Class I, Bihar 
Agricultural Service, Class II, General 
Provincial Service and special posts out- 
side these Cadres, promulgated on July 9, 


- 1945, R. 12 — State Government filling 


post of Director of Agriculture by ap- 
pointing State Service Officer after fol- 
lowing procedure under R. 16 of (1935) 
Rules — R. 12 of (1945) Rules providing 
for reference to Commission does not 
supersede R. 16 of (1935) Rules — Ap- 
pointment is legal — 1970 BLJB 665, 
Reversed. (Paras 6, 7, 8, 9) 


Mr. S. V. Gupte, Sr. Advocate, (Mr. 


‘U.P. Singh, Advocate, with him), for Ap- 


pellant; Mr. H. R. Gokhale, Sr. Advocate, 
(Mr. :R. C. Prasad, Advocate, with him), 
for Respondents Nos. 1 & 2; r. D. P. 
Singh, Advocate, for Respondent No, 3, 





AIR 1971 NSC 38 (V 58) 
(From: Allahabad)* 

J. C. SHAH, K. S. HEGDE AND 

: A. N. GROVER, JJ. 
` Jagdish Prasad Shastri, Appellant v. 
State of U. P. and others, Respondents. 

Civil Appeal No. 1988 of 1966, . D/- 
13-10-1970. ë 


(A) Constitution of India, Art. 226 — 
Writ jurisdiction — Limitations — Dis- 
puted questions of fact arising in writ 
petition — Rejection of petition on that 
ground is illegal — High Court can refuse 
to try those questions and should rele- 
gate petitioner to obtain redress in suit. 
Spl. A. No. 138 of 1961, D/- 19-4-1985 
(Ali), Reversed. (Para 7) 


(B) -Constitution of India, Art. 311 — 


Reversion-—-Opportunity of being heard— 
_ Necessity — 


Promotion —- Order not 
mentioning whether appointment is sub- 
stantive or officiating — Reversion to ori- 


*(Special Appeal No. 138/1961, ace 19-4- 
1965—AIL) 


KN/KN/E819/70/DVT/G < 


1971 


ginal post — Rescission of reversion order - 


`— Rescission order making it clear how- 
ever that appointment is -officiating -~ 
Reversion of civil servant to original post 
again — Prior opportunity of hearing not 
given — Plea of violation of Art. 311(2)— 
Before deciding its maintainability, court 
must determine whether initial appoint- 
ment was substantive or officiating — 
Guarantee under Art. 311(2) cannot be 
- deprived of by subsequent order explain- 
ing that appointment is officiating. Spl. 
A. No. 138 of 1961, D/- 19-4-1965 (All), 
Reversed. ` (Para 7) 


(C) Constitution of India, Arts. 226; 
311 — Writ challenging reversion of civil 
servant — Plea of mala fide — High 
Court allowing a Government letter to be 
brought on record by way of additional 
evidence — Letter prima facie supporting 
plea of mala fides and showing that evil 
consequences are involved — After ad- 
mitting letter on record High Court can- 
not refuse to consider it. Spl. A. No. 138 
of 1961, D/- 19-4-1965 (All), Reversed. 
(Para 8) 


(D) Constitution of India, Art. 311 — 
Reversion — Officer holding superior post 
in officiating capacity — Reversion to 
substantive post mala fide or for collateral 
purpose or by way of penalty — Compli- 
ance with Art. 311 is necessary. 

The mere form of the order reverting 
an officer to his substantive post even if 
he is appointed temporarily or in an offi- 
ciating capacity to a superior post, is not 
decisive of whether guarantee under Art. 
311 is denied or not. If the order is made 
for collateral purpose; or if in making the 
order the officer is actuated by malice, 
the order is liable to be set aside. Again 
if the order involves a penalty, even if 
on the face of it the order does not bear 
any such impress, the officer prejudiced 
by the making of that order is entitled to 
prove that he has been denied the pro- 
tection of the guarantee under Art. 311, 
or of-the protection of the rules govern- 
fing his appointment. An order of rever- 
sion made due to exigencies of the ser- 
vice in consequence of which an officer 
who was temporarily appointed or ap- 
pointed in an officiating vacancy may not 
be challenged. But the order passed 
maliciously or on collateral considerations 
or which involves penal consequences, or 
denied to the civil servant the guarantee 
of the Constitution or of the rules gov- 
erning his employment, is always open to 


challenge by appropriate proceedings. 
Spl. A. No. 188 of 1961, D/- 19-4-1965 
(Al), Reversed. (Para 10) 


Mr. G. M. Dikshit, Advocate, for Ap- 


pellant; Mr. S. C. Manchanda, Sr. Advo- - 


cate, (Mr. O. P. Rana, Advocate, with 
him). for Respondents. 
— 
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EA AIR 1971 NSC 39 (V 58) 
(From: Punjab and Haryana)! 
V. BHARGAVA AND I. D. DUA, JJ. 


The State of Punjab, Appellant v. 
Tarlok Singh, Respondent. 


ininal Appeal No. 174 of 1969, D/« 
13-10-1970 


Constitution of India, -Art. 136 — Ap- 
peal against acquittal — Appreciation of 
evidence — No error committed by High 
Court — No interference by Supreme 
Court under Art. 136. 


Where in appeal against conviction of 
T arising from prosecution of T and R 
under S. 302, LP.C., the High Court ac- 
quitted T also and in appreciating the evi- 
dence kept in view all relevant circum- 
stances in addition to the fact that cer- 
tain eye-witnesses were disbeliseved by 
trial Court and R was acquitted on that 
basis, it could not be said that the High 
Court committed such an error in ac- 
quitting T as would justify ane 
by Supreme Court under Art. 


ae 7) 
Mr. Harbans Singh, Advocate, for 
Appellant; Mr. D. R:. Gupta, Advocate, 


amicus curiae, for Respondent. 


*Cri. Appeal No. 980 of 1968 and Murder 


Ref. No. 63 of 1968, D/- 1-4-1969— 
Punj. & Har. 


KN/KN/E822/70/SSG/T 


AIR 1971 NSC 40 (V 58) 
(From: Andhra Pradesh)* 
S. M. SIKRI AND V. BHARGAVA, JJ. 

G. P. L. Narasimha Raju and others, 
Appellants v. The State of Andhra Pra- 
desh, Respondent. 

Criminal Appeal No. 7 of 1969, 
12-10-1970. 

(A) Penal Code (1860), S. 302— Sen- 
tence — Several accused inculpated for 
deaths caused — Discrimination in punish- 
ment not desirable. 

Where nine persons have been killed 
by shooting and the role of all the four 
accused in causing their deaths has been 
established, it is not sound for the Court 
to pass the sentence of death on only two 
out of them, on the ground that the pro- 
secution evidence directly connects them 
alone with the murder and award lesser 
sentence on the remaining accused. 

(Para 27) 

(B) Penal Code (1860), S. 302— Sen- 
tence — Drunkenness at time of offence 
— Not a mitigating circumstance for 
punishment. (Para 27) 


*(Cri. Appeals Nos. 672 to 678 of 1966 and 
Cri. Revn. No. 574 of 1966, D/- 29-7- 
1968—Andh. Pra.) 


KN/KN/E817/70/BNP/T 
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(C) Criminal P. C. (1898), S. 162 — 
Police Officer committing irregularity in 
recording statement of witness — Pre- 
judice not caused to accused —- Does not 
amount to illegality. (Paras 15, 15) 

(D) Penal Code (1860), S. 300, Ex- 
ception 2 — Several accused firing at un- 
armed persons, after committing trespass’ 
— Both parties at close quarters'— No 
reasonable apprehension of danger to ac- 
cused — Right of defence of person or 
property cannot be availed. 

When several accused, armed with 
guns and sticks entered the field of the 
complainant illegally according to a pre- 
meditated plan and fired at the complain- 
ant and his servants from close quarters 
and chased them, while the latter were 
unarmed, their resorting to firing is with- 
out reasonable cause, and no right of 
defence of property or person can be 
claimed by the accused, though injuries 
upon the persons of the accused may be 
unexplained by the prosecution. 

(Paras 12, 13) 


Mr. H. R. Gokhale, Sr. Advocate, 
- (M/s. B. Parthasarathy and G. Narayana 
Rao, Advocates, with him), for Appei- 
lants; Mr. P. Ram Reddy, Sr. Advocate, 
(Mr. G. S. Rama Rao, Advocate, with 
him), for Respondent. 


AIR 1971 NSC 41 (V 58) 
(From: Delhi)* 
3. C. SHAH, K. S. HEGDE AND 
A. N. GROVER,. JJ. 

M/s. Karamchand Ganga Pershad and 
another, Appellants v. Union of India and 
others, (In both the appeals). Respondents; 
M/s. Munilal Bhagwat Sharan (In both 
the appeals), Intervener. 


Civil Appeals Nos. 2191 and 2192 of 
1968, D/- 12-10-1970. . 


Criminal P. C. (1898), S. 367 — Deci- 
sions of Civil Courts are binding on erimi- 
nal courts — Converse not true— Export 
of maize by dealers from one State to 
another — Forfeiture of goods by Gov- 
ernment on ground that export is banned 
by order issued under Essential Commodi- 
ties Act — Criminal prosecution of deal- 
ers also — Writ challenging forfeiture on 
ground that ban was lifted at time of ex- 
port — High Court dismissing petition in 
view of pendency of criminal proceedings 
~— Dismissal is illegal — C. W. Nos. 1566 
and 1567 of 1967, D/- 8-2-1968 (Delhi), 
Reversed. (Para 4) 


In C. A. No. 2191 of 1968: 

Mr. M. C. Chagla, Sr. Advocate, (Mr. 
K. B. Rohatgi, Advocate, with him), for 
Appellants; 


*(Civil Writs Nos. 1566 and 1567 of 1967, 
D/- 8-2-1968—Delhi.) 


KN/KN/E815/70/DVT/G 


a. LR. 
In C. A. No. 2192 of 1968: 


Mr. S. T. Desai, Sr. Advocate, (Mr. 
K. B. Rohatgi, Advecate, with him). for 
Appellants. 


Mr. Jagadish Swarup, Solicitor-Gene- 
ral of India, (Mr. S. P. Nayar, Advocate, 
with him), for Respondents (in both ap- 
peals); Mr. S. T. Dasai, Sr. Advocate, 
(Mr. K. C. Dua, Advocate, with him), for 
Intervener, : 





AIR 1971 NSC 42 (V 58) 
(From Punjab: AIR 1966 Punj 374 (F'B)) 


J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ.. 


The State of Punjab, Appellant V. 
Ramji Lal and others, Respondents. 


Civil Appeal No. 1946 of 1966, 
12-10-1970. 


Constitution of India, Art. 226 — Ac- 
tion taken by State Government — Vali- 
dity challenged on ground that action was 
mala fide — To establish mala fide, it is 
not necessary to name in petition parti- 
cular officer or officers responsible for 
that official act. 


Where validity of action taken by 
State Government is challenged on the 
ground that action of case was mala fide 
then to establish mala fide, it is not neces- 
sary for the party alleging mala fide ‘of 
State action to prove that any named offi- 
cer or officers was or were responsible for 
that official act. The law does not cast 
any such burden upor. the party challeng- 
ing the validity of the action taken by 
the State Governmert. The State Gov- 
ernment has undoubtedly to act through 
its officers. What matters were consi- 
sidered. what matters were placed before 
the final authority, and who acted on be- 
half of the State Government in issuing 
the order in the neme of the Governor, 
are all within the kncwledge of the State 
Government. It would be placing an in- 
tolerable burden in proof of a just claims 
to require a party alleging mala fides of 
State action to aver in his petition and 
to prove by positive evidence that a parti- 
cular officer was responsible for misusing 


D/- 


the authority of the State by taking 
action for a collateral purpose. AIR 1966 
Pun 374 (FB), Affirmed. (Para 9) 


Mr. V. C. Mahajan, Advocate, for Ap- 
pellant Mr. Avad Behari, Advocate, for 
Respondents Nos. 1 and 2. 


KN/KN/F°12/70/MLD/T 


ifn ; 


AIR 1971 NSC 43 (V 58) 
(From: Orissa: ILR (1965) Cut 269: 
J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 
The President, Union of India and 


another, Appellants v. Kalinga Construc- 
tion Co. (P.) Ltd., Respondent. 


Civil Appeal No. 2023 of 1969. D/- 
11-9-1970. 
(A) Arbitration Act (1940), S. 39 — 


Powers of appellate Court. 

In proceeding to set aside award ap- 
pellate Court cannot sit in appeal cver 
the conclusion of the arbitrator by re- 
examining and re-appraising the evidence 
considered by the arbitrator and kold 
that the conclusion reached by the arbi- 


trator is wrong. ILR (1965) Cut 269, 
Reversed. (Para 9} 
(B) Arbitration Act (1940), S. 36 — 


Error of law or fact. 

Finding of arbitrator not perverse— 
Court though it differs cannot set aside 
the award as it cannot be said that there 
is any error apparent in the award. ILR 
(1965) Cut 269, Reversed. (Para 10) 


Mr. S. T. Desai, o Advocate, (M/s. 
Gobind Das and R. N. aed Advo- 
cates), for Appellants; M/s. V. T. Ranga- 
swami, Raghavan, B. ‘Datta aot 
D. N. Mishra, Advocates and Mr. L B. 
Dadachanii, Advocate of M/s, J. B. Dada- 
chanji and Co., for Respondent. 


IN/IN/E253/70/MKS/T 





‘AIR 1971 NSC 44 (V 58) 
(From: Gujarat)* 
J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 
State of Gujarat and another, Apel- 
lants v. M/s. Krishna Cinema and otoers, 
Respondents. 


Civil Appeal No. 1435 of 1970, D/- 
10-9-1970. 
(A) Bombay Cinemas (Regulztion) 


Act (11 of 1953) — Bombay Cinema Rules, 
1954, R. 5(2) — “No objection certifizate” 
— Completion of building according to 
Rules before applying for — Issu2 of 
certificate not barred. (Para 6) 


(B) Bombay Cinemas (Reguletion) 
Act (11 of 1953), S. 8-A — Licensing au- 
thority refusing “No objection certificate” 
— Dismissal of appeal by Govermment 
without making a speaking order — Man- 
ner of disposal of appeal held was kad. 





(Para 12) 

(C) Bombay Cinemas (Regulation) 
Act (11 of 1953), S. 5 — Bombay Cinema 
D/- 13-8~ 


*(Spl Appln. No. 919 of 1969, 
19698—Guj.) 


IN/IN/E239/70/BNP/M 
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Rules (1954), R. 5(2) — Government’s ab« 
solute discretion under Rule 5(2) in the 
issue of “no objection certificate” not 
arbitrary and does not override Licencing 
Authority’s power to issue Licence under 
S. 5 — Government’s power to control 
the authority to issue licence under S. 5 
cannot be construed as power to sup- 
plant it. (Para 11) 


M/s. S. K. Dholakia. B. D. Sharma 
and S. P. Nayar, Advocates, for Appel- 
lants; M/s. A. Sen and H. R. Gokhale, 
Sr. Advocates, wre J. L. Hathi, K. N. 
Bhat and K. L. Hathi, Advocates, with 
them), for Respondents. 


AIR 1971 NSC 45 (V 58) 
(From: Punjab & Haryana)" 


S. M. SIKRI, V. BHARGAVA AND 
I. D. DUA, JJ. 


Mohan Singh, Appellant v. The State 
of Punjab, Respondent. 


Criminal Appeal No. 107 of 1970, D}- 
4-12-1970. 


Penal Code (1860), Ss. 302. 34 — 
Murder charge — Vicarious liability — 
Assault by several accused armed with 
deadly weapons on unarmed and un- 
aggressive side, resulting in death of one 
person — o gave fatal blow not clear 
— Sentence. 


Sessions Judge sentencing accused, 
who were vicariously liable but who did 
not give fatal blow, to imprisonment for 
life, while sentencing M (appellant), who 
was believed to have given fatal blow, to 
death penalty — Sentence of dzath pass- 
ed on M confirmed by High Court — Ap- 
peal to Supreme Court by special leave 
by M — Supreme Court finding that it 
could not be said definitely that M was 
directly responsible for causing death of 
G — Held (by Supreme Court) that if the 
test applied by the Sessions Judge was 
correct, then M too should have the bene- 
fit of that test and, in the circumstances, 
imprisonment for life would be more ap- 
propriate for him than death venalty — 
(Supreme Court, however, made it clear 
that the test could not be said to be ap- 
propriate in all cases). 


Mr. R. L. Kohli, Advocate, for Ap- 
pellant; Mr. R. N. Sachthey, Advocate, 
for Respondent. 


*(Criminal Appeal 362 of 1969 and Mur- 
der Ref. No. 44 of 1969, D/- 16-2-1970— 
Punj. & Har.) 


LN/LN/F937/70/VBB/B 
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AIR 1971 NSC 46 (V 58) 
. (From: Mysore: (1966) 2 Mys LJ 133) 
S. M. SIKRI, V. BHARGAVA AND’ 
_ €. A. VAIDIALINGAM, JJ. 
M/s. 
ies v. Basthi Nenketenhe: Shenoy, 
Respondent. 


. Civil Appeal No. 1552 of 1966, 
20-2-1970. 


(A) Houses &-Rents — ‘Mites Rent 


D/- 


Control Act (22 of 1961), S. 21(1) Proviso ' 


(i) — Eviction of tenant — Ground of — 
Reasonable and bona fide requirement of 
landlord for immediate demolition and 
rebuilding — Landlord need not prove 
that condition of building is such that 
it immediately requires demolition. (1964) 
2 Mad LJ 147, Overruled. 


A landlord who seeks recovery of 
possession of a premises under clause (j) 
of proviso to S. 21(1) must satisfy the 
_ Court that he reasonably and bona fide 
requires the premises for the immediate 
purpose of demolishing it and erecting a 


new building in the place of: the old one.- 


Whether the landlord’s requirement ‘is 
reasonable and bona fide has to be judg- 
by the surrounding circumstances, 


which will include his means for recon-" 


struction of the building, and other steps 
taken by him in that regard. So also the 
desire of the-landlord to put the property 
to a more profitable use after demolition 
and reconstruction is. also a factor that 
may be taken into account in favour of 
the landlord. It is not necessary that the 
Jandlord should go further and establish 
under this clause that the condition of the 
building is such -that it requires immedi- 
ate demolition. In view of the specific 
provision in Cl. (k) with regard to the 
rondition of the building requiring imme- 
diate demolition, Cl. (j) can have no refer- 
ence to that condition. AIR 1963 SC 499, 


Approved. (1964) 2 Mad LJ 147, criti- 
cised and overruled, (1966) 2 Mys LJ- 
133, Affirmed. (Paras ll & 12) 


p (B) Houses & Rents — Mysore Rent 
Control Act (22 of 1961), S. 21 — Pro= 
ceedings for eviction of tenant and re- 
covery of possession of premises — Claim 
for compensation . for improvements can- 
not arise for consideration in such pro- 
ceedings. 


Mr. M. C. ‘Chagla, Sr. Advocate (Mr, 


R, Gopalakrishnan, Advocate, with him), 


for Appellant: Mr. M. K. Ramamurthi, Sr. 
Advocate (M/s. S. S. Javali and M. Vee- 

aoe Advocates, with him), for Respon= 
ent. 


TN/IN/B137/70/KSB/M 


Panchmal Narayana Shenoy, ° 


- others, 


‘or in the usufruct of the estate 


(Para 16) 


a. LR. 


‘AIR 1971 NSC 47 (V 58) 
(From: Andhra Pradesh)* 
J. C. SHAH, G. K. MITTER, K. S, 
HEGDE, A. N. GROVER AND 
A N. RAY, JJ. 


_ Kakinada Annadana Samajam ‘etc, 
Appellants v. Commr. of Hindu Religious 
& Charitable Endowments, Hyderabad & 
Respondenis; I. V. .Gopalarao, 
Intervener. 


Civil Appeals Nos. 1249-1251, 127%, 
1358, 1360. 1381, 1382,° 1521, 1522, 1544, 
1612, 1668, 1669, 1879, 1880, 1912, 1973 & 
1974 of 1970, D/- 2-12-1970. 


(A) Constitution of India, Arts. 19(1) 
(5 and 31 — Office of hereditary’ trustee 
is not “property” within u meaning of Art. 
12(1) (f) or Art. 31 — W. P. No. 2871 of 
1968 etec., D/- 31-12-1969 Wire P.) Reversed; 
AIR 1954 Mad 385, Overruled. 


- - The hereditary trustees of the insti- 
tutions generally have only a bare right 
to manage and administer. the secular 
estate of the institution or the endow 
ment .and they do not have proprietary. 
or beneficial interest either in the corps 

e 
position of a hereditary trustee does not 
appear to be in any way different: from 
that of a Dharamkartha or a mere mana~ 
ger or custodian of an institution or en- 
dowment. There is one exception only. 
The hereditary trustee succeeds to the 
office as of right and in accordance with 
the rules governing succession. But in 
all other respects his duties and obliga- 
tions are the same as that of Dharam- 
kartha. A hereditary trustee cannot be 
equated to a Shebait of a religious insti- 
tution or a Mathadhipati or the Mahant. 
The ingredients of both office and pro- 
perty, of duties and personal interest are 
blended together in the rights of a Mahant 
as also a shebait.and a Mathadhipati. The 
position of Dharamkartha, on the -other 
hand, is not that of a Shebait of a religi- 
ous institution or of the head of a math. 


“These functionaries have a much higher 


right with larger power of disposal “and 
administration and they have a personal 
Interest of beneficial character. A bare 
right to manage an institution or an en- 
dowment cannot be treated as property 
within Art. 19(1) and Art. 31. Conse- 
quently, the right of hereditary trustee- 


‘ship is not property within meaning of 


Art. 19(1) (f) or any other Article of the 
Constitution. W. P. Nos. 2871. of 1968 ete. 
ete., D/- 31-12-1969 (A. P.), Reversed; AIR 
1954 Mad 385, Overruled; Contrary. ob- 
servation in (1970) 2 SCR 424 held obiter, 
AIR 1963 SC 1638- and AIR 1964 SC 1501, 
Rel. on. (Paras 7, 10 to 12) 


*(Writ Petition No. 2871 of 1968 etc., D/- 
31-12-1969—Andh. Pra.)- 


LN/LN/F932/70/DVT/G 
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(B) Andhra Pradesh Charitable and 
Hindu Religious Institutions and Encow- 
ments Act (17 of 1966), Pre., Ss. 2(15) and 
15 — Restrictions imposed by the Ac: on 
hereditary trustee are reasonable — Con- 
stitution of India, Art. 19(5). 

Even assuming that the rights of 
hereditary trustee constitute, “property” 
their regulation by the relevant provisions 
of the Act is protected by Art. 19(5) as 
the restrictions imposed are reasorable 
and are in the interest of the general 
public. W. P. Nos. 2871 of 1968, ete., D/=. 
31-12-1969 (A, P.), Affirmed. (Obiter). 

(Pare 13) 


‘AIR 1971 NSC 47A (V 58) 
(From: Bombay)* 
J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 


_ Erach F. D. Mehta,- Appellant v. 
Miīnoò F. D. Mehta, Respondent. ` 

_ Civil Appeal No. 2535 of 1969, Dl- 
9-9-1970. 

(A) Partnership Act (1932), S. 0 — 
Partnership consisting of two partners — 
Agreement that one of. the partners will 
retire — It amounts to dissolution of part- 
nership. E ara 7) 

(B) Partnership Act (1932), S. <0 — 
Construction of partnership agreement — 
Clause in partnership agreement to refer 
to arbitration all disputes and questions 
whatsoever which may arise during the 
partnership or afterwards between the 
partners touching the partnership azree~- 
ment including division of assets, detts or 
liabilities — Dispute whether parties 
agreed that partnership be dissolved is 
covered by the clause and can be referred 
to arbitrators. (Paras 6, D 

Mr. S. T. Desai, Sr. Advocate, Misa. 
S. P. Bharucha od P. C. Bhartari, Advo- 
cates and M/s. B. Dadachanti and Co. 
Advocates, ath him), for. rage Mr, 
M. C. Chagla, Sr. Advocate, (M/s. F. S. 
Nariman, P. R. Mridul and I. N. Shroff, 
Advocates, with him), for Respondent. - 


“(Award Petn. No. 41 of 1969, D/- 1-9- 


1969—-Bom.) 
TN/IN/E236/70/GKC/B 


AIR 1971 NSC 48 (V 58) 
‘ (From: Madhya Pradesh)* 
y. C. SHAH, K. S. HEGDE AND 
A. N: GROVER, JJ. 

M/s. The Alote Estate, Alote and 
another, Appellants v. R. B. Seth Hiralal 
Kalyanmal Kasliwal and others, Respon- 
dents. 

Civil Appeal No. 1010 of 1966, D/- 
20-2-1970. 


*(Letters Patent Appeal No. 24 of 1962, 
D/- 9-7-1965 — Madh. Pra. — ‘adore 
Bench.) 


JN/EKN/B130/70/BNP/M 
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Companies Act (1913), Ss. 156, 184 — 
Liability as contributory of present . and 
past’ members — Shareholder of fully 
paid shares — Cannot be placed on list of 
contributories without rectifying register 
and determination of liability in appro- 


priate proceedings. 


. The consideration for the allotment 
of shares may be money or money’s worth 
e.g., the transfer to the company of pro- 
perty. If a valid contract is made for 
the acceptance by the company of speci- 


‘fied property in payment of shares the 


court will not whilst the contract stands 
inquire into the value of the considera- 
tion even at the instance of the liquida- 
tor. Where, however, the contract is 
fraudulent or shows on the face of it that 
the consideration given to the company 
is illusory or is clearly not equivalent to 
the nominal value of the shares the 
shares cannot, to this extent, be treated 
as fully paid and the shareholder may 
be held liable to pay for them in full if 
the register is rectified and it is deter- 
mined in appropriate proceedings that he 


is not a fully paid up shareholder. L. P. 
A.. No. 24 of 1962, D/- 9-7-1965 (M. P.), 
Reversed. (Para 9) 


M/s. S. V. Gupte and N. D. Karkhanis, 
Sr. Advocates, (Mr. A. G. Ratnaparkhi, 
Advocate, with them), for Appellants; 
Mr. Mohan Behari Lal, Advocate, for Res- 
pondent No. 1;. Mr. C. K. Daphtary, Sr. 
Advocate, (M/s. C. P. Lal and N. N. 
Sharma, Advocates, with him), for Res- 
pondents Nos. 2 to 4. 





AIR 1971 NSC 49 (V 58) 
ae (From: rF 
M. HIDAYATULLAE, C. J., CURHAT, 
K. S. HEGDE, A. N. GROVER, "ALN. 
RAY AND L D. DUA, JJ. 


Ashoka Marketing Ltd. Appellant v. 
The State of Bihar and another, Respon- 
dents. 

Civil Appeal No. 2004 of 1966, 
30-1-1970. 


(A) Sales Tax — Bihar Sales Tax 
Act (19 of 1959) (as amended by Act 20 
of 1962), S. 20-A(3), (4), (5) and (8)—Sub- 
ss. (3), (4) and. (5) are ultra wee State 
Legislature — Sub-ss. (6) and (8), as 


D/- 


corollary thereto, are invalid. 


Sub-ss. (3), (4) and (5) of S. 20-A 
are ultra vires the State Legislature. As 
a corollary thereto sub-ss, (6) and (8) are 
deemed invalid. W. No. 143 of 


.1966, D/-- 14-3-1966 (Pat), Reversed; AIR 


1964 SC 922, Rel. on; AIR 1961 sc’ 1438, 
Dist (Para 18) 


1c. W . J. C. No. 143 of 1966, D/- 14-3- 
1966—Pat.) 


IN/IN/B8/70/CWM/T 
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The intention underlying sub-ss. (3), 
(4) and (5) is to enable the State to col- 
lect from the dealer tax which the State 
is not entitled to levy and to appropriate 
it to itself except in the very rare cases 
in which the purchaser may approach 
the State and be able to satisfy that he 
has a claim, that the claim is in order 
and that it is within limitation. Notwith- 
standing the addition of sub-s. (8) the 
amount received or appropriated by the 
State continues to have the character of 
a tax collected which the State is not 
entitled to collect. (Para 14) 


Entry 54, List II of the Seventh Sche- 
dule of the Constitution comprehends the 
power to impose tax, to. prescribe machi- 
nery for collecting the tax, to designate 
officers by whom the liability may be im- 
posed and to prescribe the- authority, ob- 
ligation and indemnity of the officers. 


The State Legislature may under the - 


Entry be competent to enact a law in 
respect of matters necessarily incidental 
to “taxes on the sale and purchase of 
goods”. But the provision contained in 
sub-ss, (3), (4) and (5) compelling a dealer 
who has deliberately or erroneously re- 
covered an amount from the purchaser 
on a representation that he is entitled to 
recover it to recoup himself for payment 
of tax, to pay over that amount to the 
State cannot be regarded ` as necessarily 
incidental to the entry. In effect the 
provision is one for levying an amount as 
tax which the State is incompetent to 
levy. A mere device cannot be permitted 
to defeat the provisions of the Constitu- 
tion by clothing the claim in the form of 
a demand for depositing the money with 
the State which the dealer has collected 
but which he was not entitled to collect. 

(Para 12} 


The power to demand an amount col- 
lected by the dealer applies to transaction 
governed by the Bihar Sales Tax Act, 
1959 as well as to the pre-existing Acts. 
There is no period of limitation prescrib- 
ed within which the demand for payment 
of tax collected by the dealer may be 
made. But an application under sub-s. 
(8) for refund by the purchaser . from 
whom the dealer has collected the amount 
is to be made before the expiry of ‘the 
period within which the purchaser could 
have claimed the amount from the dealer 
by a civil suit. In the light of the scheme 
cof the Act it would be futile to expect 
that a purchaser would normally be able 
to enforce the liability of the State to pay 
the amount collected by the dealer and 
which is deposited or deemed to be depo- 
sited with the Government. 
of limitation does not commence to run 
from the date on which the money is de- 
posited or deemed to be deposited into 
the Government treasury but from the 
date on which the purchaser may be entit- 
led to file a suit against the dealer in civil 


tax on the sale to the State. 


The period ` 


ALE 


court and the State Is in Iaw under no 
obligation to hold the amount.as trustee 
of the purchaser, (Para 13) 

The power to legislate in respect of 
sub-ss. (3), (4) and (5) does not fall under 
Entries 6, 7 and 13 of List III expressly 
nor can it be said that the power to legis~ 
late is necessarily incidental to the power 
contained in -those entries. (Para 16) 

It cannot be said that the first pro- 
viso of sub-s. (8), which prescribes the 
period of limitation, alone may be declar- 
ed ultra vires. For the first proviso does 
not invest the recovery with the charac- 
ter of tax. (Para 15) 

(B) Sales Tax — Bihar Sales Tax Act 
(19 of 1959), Ss. 3 and 7 — Liability of 
tax under Act is not on purchaser. 

The liability to pay tax under the 
Act lies upon the dealer; he does not col- 
lect any tax for and on behalf of the Gov- 
ernment. The dealer may recover from 


‘the purchaser the tax payable by him as 


part of the price but on that account the 
purchaser is not the person liable to pay 
(Para 11) 


Mr. S. V. Gupte, Sr. Advocate, Seay 
H. K. Puri, Advocate for Mr. K. K. 
Advocate, with him), for Appellant; ry 
Lal Narain Sinha, Advocate-General for 
State of Bihar, (Mr. U. P. Singh, Advo- 
cate, with him), for Respondents. 


AIR 1971 NSC 50 (V 58) 
(From: Gujarat)* 
J. C. SHAH, K..S. HEGDE AND 
A. N. GROVER, JJ. 


-Commr. of Wealth Tax, Gujarat; Ap~ 
pellant v. Mrs. Arundhati Balkrishna, 
Respondent. 


Civil Appeals Nos. 1991, 1992, 2010 
and 2011 of 1968, D/- 25-2-1970. 

(A) Wealth Tax Act (1957), S. 2 (e) 
(iv) — ‘Annuity’ — Meaning of — Trust 
dzeds — Trustees to pay annually to as- 
sessee a share of income from trust funds 
aiter deducting expenses — Assessee hav- 
ing only life interest in such payments 
which were not fixed sums of money — 
Payments are’ not annuities — Assessee 
not entitled to exclude them under Sec- 
tion 2(e) (iv) from computation of net 
wealth. 


The expression ‘annuity’ in S. 2(e) 
(iv), means a right to receive a specified 
sum and not an aliquot share in the in- 
come arising from any fund or property, 
Ordinarily. an annuity is a money pay- 
ment of a fixed sum annually made and 
is a charge personally on the grantor. 
(1859) 4 Drew 343 = 113 R R 390; Hals- 


*(Wealth Tax Ref. 3 of 1964, D/- 9-10- 
1967—Guj.) 


JN/IN/B157/70/KSB/M 
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bury’s Laws of England 3 Edn. Vol. 32 
P. 534 para 899 & Jarman on Wills p. 
1133, Rel. on. (Para 14) 


Under certain trust deeds the trustees 
were required to pay each year the in- 
come of the trust fund after deducting 
expenses of administering the trust, to 
the assessee and her two brothers in equal 
shares. But after the death of the asses- 
see her heirs were not entitled to any 
share in that income. For disposition of 
the corpus of the trust, it was provided 
that notwithstanding anything contained 
to the contrary in the dezd of Trust after 
assessee attained majority and after: the 
birth of her first child when and so often 
as might be required by the assessee, the 
trustees were required to pay a portion 
of the corpus of the trust fund not ex- 
ceeding in the whole one-half thereof to 
the assessee and this payment of the cor- 
pus was to be absolutely freed and dis- 
charged from the trust and provisions of 
the trust deed. 


Held that the payments which the 
assessee was entitled to receive under 
those deeds were not annuities and as 
such she was not entitled to the benefit 
of S. 2{e) (iv). (1966) 59 ITR 230 (Cal) 
& (1968) 69 ITR 58 (Cal.), Rel. on. 

(Paras 15, 16) 


(B) Wealth Tax Act (1957), S. 5 GQ)— 
Jewellery intended for personal use of 
assessee only comes within S. 5(1) (viii)— 
Its value cannot be included in computa- 
tion of net wealth of assessee — S. 5(1) 
(xv) deals with jewellery in general. 


There are four provisions in S. 5(1), 
dealing with jewellery viz.. (1) jewellery 
intended for personal use of the assessee 
—S. 5(1) (viii); (2) jewellery that is heir- 
loom — S. 5(1) (xiii); (3) jewellery in 
the possession of any ruler—S. 5(1) (xiv) 
and (4) jewellery in general—S. 5(1) (xv). 
Under S. 5(1) (xv) as it stood at the rele- 
vant time every assessee was entitled to 
deduct a sum of Rs. 25,900/- from out of 
the value of the jewellery in her posses- 
sion whether the same was intended for 
her personal use or not but under S. 5(1) 
(viii) the value of all the jewellery in- 
tended for the personal use of the asses- 
see stands excluded in the computation of 
the net wealth of an assessee. (Para 18) 


Mr. B. Sen, Sr. Advocate, (M/s. S. K. 
Aiyar and B. D. Sharma, Advocates, with 
him), for Appellant (In C. As. Nos. 1991 
and 1992 of 1968) and for Respondent (In 
C. As. Nos. 2010 and 2011 of 1968); Mr. 
N. A. Palkhivala, Sr. Advocate, (I. N. 
Shroff, Advocate, with him), for Respon- 
dent (In C. As. Nos. 1991 and 1992 of 
1968) and for Appellant (In C. As. Nos. 
2010 and 2011 of 1968). 


el 
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‘AIR 1971 NSC 51 (V 58) 
(From Rajasthan: ILR (1966) 16 Raj 497) 
S. M. SIKRI AND V. BHARGAVA, JJ. 


Pt. Jayvant Rao and others, Appel- 
lants v. Pt. Chandrakant Rao and others, 
Respondents. 

- Civil Appeal No. 1370 of 1966, 
26-2-1970. 

Constitution of India, Art. 372 — “All 
the law in force” — Order dated 22-1-1938 
passed by former Ruler of Kota deter- 
mining nature of ‘sarela Jagir and giving 
it the status of impartible estate governed 
by the rule of primogeniture, although 
in the past it had been treated as joint 
family property — Held legislative and 
not executive. 

Held on facts and circumstances that 
order passed by the ruler was in exer- 
cise of his powers of laying down the law 
with respect to this single jagir and was 
not a mere executive order — Since the 
law applicable to Jagir was changed for 
future, such order could only be made in 
exercise of his prerogative of laying down 
the law for this particular jagir specially 
when there was nothing to indicate that 
there was any recognised procedure of 
law-making in that State. AIR 1964 SC 
1793, Applied; AIR 1964 SC 1043, Dis- 
tinguished: ILR (1966) 16 Raj 497, Affirm- 

ed. (Paras 4, 5 and 7) 


M/s. R. K. Garg, S. C. Agarwal and 
D. P. Singh, Advocates of M/s. Rama- 
murthi and Co. and Mr. V. J. Francis and 
Miss S. Chakravarty, Advocates, for Ap- 
pellants; Mr. D. V. Patel, Sr. Advocate, 
(Mr. Janendra Lal, Advocate and Mr. 
B. R. Agarwala, Advocate cf M/s. Gagrat 
and Co., with him), for Respondents. 


JN/JN/B161/70/KSB/M 


‘D/- 





AIR 1971 NSC 52 (V 58) 
(From: Bombay)* 
J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 

Madhaorao Rajeshwar Deshpande, 
Appellant v. Shankar Singh Madhao 
Singh and others, Respondents. 

Civil Appeal No. 2393 of 1966, 
24-2-1970. 

(A) Tenancy Laws — Bombay Ten- 
ancy and Agricultural Lands (Vidarbha 
Region and Kutch Area) Act (99 of 19358). 
Ss. 46(1), 43 (prior to Amendment by Act 
2 of 1962) — Protected lessee not taking 
steps to purchase land from owner prior 
to insertion of sub-section (14A) in S. 43 
which is not retrospective — He became 
statutory owner under S. 46(1) with effect 
from 1-4-1961. 


D/- 


*(Special Civil Application No. 190 of 


1965, D/- 1-3-1966—Bom. at Nagpur.) 
JN/KN/B151/70/KSB/M 
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An owner of certain lands filed an 
application under S. 43(14A) and S. 36(2) 
of the Act for possession of a survey 
number in possession of A as a protected 

_ lessee on ground’ that he had failed to 
exercise his right of purchase in respect 
of that survey number. The. application 


Was dismissed on the ground that A must ` 


be deemed to have become owner of the 
land under S. 46 of the Act. The order 
dismissing the application was confirmed 
by the revenue authorities including the 
Maharashtra Revenue Tribunal on revi- 
sion, The owner challenged the order 
under Art. 227 of the Constitution. 

The petition having been . dismissed 
by the High Court the owner filed appeal 
by special leave. ` 

Held that the tenant A ` became a 
statutory owner of the land in his ten- 
ancy by virtue of S. 46(1) with effect 
from April 1, 1961 even though he did 
not take steps to purchase that land from 
the appellant under S. 43. The operation 
of S. 46(1) could not be affected by the 
subsequent insertion of sub-section (14-A) 
in S. 43 which did not have retrospective 
operation. (Paras 5, 8) 

(B) Constitution of India, Art. 136 — 
New -plea — Plea not raised before any 
of the revenue authorities including 
Maharashtra Revenue . Tribunal — Plea 
raised for the first time before High Court 
under Art. 227 but necessary facts for 
foundation of plea not pleaded at any, 
prior stage — Held that appellant by spe- 
cial leave was not entitled to raise such 
plea before algae Court. (Para 3) 

js L. Sanghi and A. G. Ratna- 
parkhi, Advocates, for Appellant; Mr. D. 
V. Patel, Advocate, amicus curiae, for 
Respondents. 


Le | 


AIR 1971 NSC 53 (V 58) 
(From: Delhi)* ` 
J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 
Delhi Transport Undertaking, Appel- 
lant v. Balbir Saran Goel, Respondent. 
Civil Appeal No. 2266 of 1968, Dj- 
23-2-1970. 


Civil Services — D. R. T. A. (Condi- 
tions of Appointment and Service) Regu- 
lations (1952), Rr. 9(b), 15 — Termination 
, of service in terms of Reg. 9(b) — Proce- 
dure in Reg. 15 not required to be follow- 
ed — Motive for termination immaterial. 

_ If the employer chooses to terminate 
the services in accordance with Reg. 9(b) 
after giving one month’s notice or pay in 
lieu thereof it cannot amount to termina- 
tion of service for misconduct within the 


"(Letters Patent Appeal No. 68-D of 1965, 
D/- 4-8-1967—Delhi.) 


IN/JN/B145/70/DHZ/G 
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meaning of clause {a). It is only when 
some punishment is inflicted of the nature 
specified in Regulation 15 for misconduct 
that the procedure laid down therein for 
an inquiry etc., becomes applicable. 
(Para 7] 


It: may be that the motive for termi- 
nation of his services was ‘the breach of 
Standing Order 17 Le, of filing a writ 
petition in the High Court against his de- 
motion without exhausting departmental 
remedies but the question of motive is 
immaterial. ` i (Para 9). 


` Where -the order is unequivocally 
made in terms of: Regulation 9(b) no 
question that punishment had been in- 
flicted for misconduct the order being a 
mere camouflage can arise. Even if the 
employers thought that the employee was 
a cantankerous person and it was not 
desirable to retain him in service it was 
open to them to terminate his services in 
terms of Regulation 9(b) and it was not 
necessary to dismiss him by way of 
punishment for misconduct. (Para 10) 


Mr. Niren De, Attorney-General for 
India, (M/s. D. D. Choudhuri and G. K. 
Sharma. Advocates, with him), for Appel- 
lant; Mr. H. R. Gokhale, Sr. Advocate, 
(Mr. S.-K. Gambhir, Advocate, with | him), 
for Respondent. 





Fat ‘AIR 1971 NSC 54 (V 58) 

(From: Board of Revenue, U. P.)* 
J. M. SHELAT, C. A. VATDIALINGAM 

: AND I. D. DUA, JJ. 

‘Mst. Jamshed Jahan Begum w 
an Lal and 


Dj- 


(A) Debt Laws — U. P. Encumbered . 
Estates Act (25 of 1934), Ss. 24, 18 — 
‘Debtor’s property other than proprietary 
rights in land’ — Bhumidhary rights are 
not proprietary rights — (Tenancy Laws 

— U. P. Zamindari Abolition and Land 
Reforms Act 1950 (1 of 1951), S. 18). 

Though at an early stage the credi- 
tor is a mortgagee, it is only a simple 
money decree that is granted to him 


others, Respondents. 
Civil Appeal No.: 1016 of 1966, 


: 25-9-1969. 


‘under S. 14(7) and his rights as against 


the mortgage security are extinguished 
under S. 18. 

Bhumidhari rights granted under $S. 
18 of the U.. P. Act 1 of 1951 are new 
rights conferred on the intermediary and 
are no part of proprietary rights which 
the landlord had prior to vesting of the 
estate in the State. Thus they being 
rights other than proprietary rights the 


*(Revision No. 2-E of 1964-1965, D/- 15- 
10-1965—Board of Revenue, U. P.) 


IN/IN/E878/69/DHZ/T 
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decree-holder under the U. P. Encurnber- 
ed Estates Act can proceed against them 
under S. 24 read with S. 18 of the Act. 
AIR 1961 SC 1790; ATR 1962 SC 1464; 
AIR, 1969 SC 971, Distinguished. 
(Paras 13, 20) 
.(B) Debt Laws — U. P. Encumbered 
Estates Act (25 of 1934), S. 19(2) f) — 
Scope — Interest or rights of debtor need 
not be mentioned in. the decree — Nature 
and extent of property as being liable to 
attachment and sale is only to be men- 
tioned. (Paza 21) 


(C) Tenancy Laws — U. P. Zamin- 
dari Abolition and Land Reforms Act, 
1950 (1 of 1951), Ss. 6(a), 18 — Trees con- 
stituting grove do not vest in State — 
They can be proceeded against under S. 
24 of U. P. Encumbered Estates Act (25 
of 1934)— (Debt Laws— U. P. Encumber- 
ed Estates Act (25 of 1934), S. 24). 


Grove is something different from 
frove-land. S. 6(a) deals with grove- 
lands and trees separately. From among 
the trees such of the trees as constitute 


a grove have been excluded from th= ope- - 


ration of S. 6(a). They do not vest in the 
State and cannot form the subject of 
creation of Bhumidhari rights under S. 18. 
They being the debtor’s property are 
liable to be proceeded with in execution 
under S. 24 of U. P. Encumbered Estates 
Act. (Paras £3, 24) 
M/s. J: P. Goyal and S. M. Hanif, 
for pesmi Mr. S. V. Gupte, Sr. Ad- 
vocate, (M/s. G. D. Gupta and B. P. Mahe- 
peter with him), for Respondents Nos, 
o 3. 





AIR 1971 NSC 55 (V 58) 
(From: Govt. of India. Ministry o2 Fin- 
ance, New Delhi)* 
J. C. SHAH AND K. S. HEGDE, JJ. 

M/s. Travancore Rayons Ltd., Appel- 
Tant v. The Union of India and athers, 
Respondents; M/s. Spezial Steel Limited, 
Nirlon Synthetics Fibres and Chemicals 
Limited, Interveners. 


Civil Appeal No. 2252 of 1966 D/- 
28-10-1969. 

(A) Central Excises and Sak: Act 
(1944), S. 36 — Revisional jurisdiction of 
Central Government — Personal bearing 
— When should be given. 

Though the rules do not require that 
a personal hearing. should be givem to a 
revision petitioner under S. 36 if -n ap- 
propriate cases where complex anc diffi- 
cult questions requiring familiarity with 
technical problems are raised, personal 


*(Central Excise Revision Appkcation 
Order No. 543 of 1956, D/~ 16-7-1966— 
Govt. of India, Ministry of Finance. 
New Delhi.) 


EN/GN/E623/69/KSB/P. ` 
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hearing is given, it would conduce fo 
better administration and more satisfac- 
tory disposal of the grievances of citizens, 
. (Para 7) 

(B) Central Excises and Salt Act 
(1944), S. 36 — Revision by Central Gov- 
ernment — Exercise of judicial power 
by administrative or executive authority 
— Order should be speaking order — 
Order merely stating that Government 
sees no reason to interfere with order of 
appellate authority is laconic and should 
be set aside — AIR 1966 SC 671, held 
overruled by AIR 1967 SC 1606 —- (Con- 
stitution of India, Arts. 136, 32 and 226). 


The Central Government is by S. 36 
invested with the judicial power of the 
State. Orders- involving important dis- 
putes are brought before the Government. 
The orders made by the Central Govern- 
ment being subject to appeal to the 
Supreme Court under Art. 136 of the Con- 
stitution, it would. be impossible for thaf 
Court, exercising jurisdiction under Art. 
136, to decide the dispute without a speak- 
ing order of the authority, setting ouf 
the nature of the dispute, the arguments 
in support thereof raised by the aggriev- 
ed party and reasonably disclosing that 
the matter received due consideration by 
the authority competent to decide the 
dispute.. (Para 7) 

Where the order of the Central Gov- 
ernment rejecting a revision under S. 36 
merely stated that the Government hav- 
ing carefully considered the points made 
by the applicant, saw no reason to inter- 
fere with the order, the order being laco- 
nic is vitiated and should be set aside. 
AIR 1966 SC 671, held overruled by AIR 
1967 SC 1606; AIR 1969 NSC 115; AIR 
1969 SC 1297 and C. A. No. 657 of 1967, 
D/- 17-8-1967 (SC), Rel. on. 

(Paras 7 & 12) 

When Judicial power is exercised by 
an authority normally performing exe- 
cutive or a trative functions, the 
Supreme Court insists upon disclosure 


of reasons in support of the order on two 


grounds; one, that the party aggrieved in 
a proceeding before the High Court or 
the Supreme Court has the opportunity 
to demonstrate that the reasons which 
persuaded the authority to reject his case 
were erroneous; the other, that the obli- 
gation to record reasons operates as a 
deterrent against possible arbitrary action 
by the executive authority invested with 
the judicial power. (Para 11) 

Mr. S. Mohan Kumaramangalam, Sr, 
Advocate, (Mr. Soli J. Sorabji, Mrs. A. K. 
Varma, Advocates and M/s. Ravinder, 
Narain. J. B. Dadachanji and O. C. Ma- 
thur, Advocates of M/s. J. B. Dadachanji 
and Company. with him), for Appellanty 
Dr. V. A. Pees Muhammad, Sr. Advo- 
cate, (Mr. S. P. Nayar, Advocate, with 
him), for Respondents: Mr. B. R. Agar- 
wala, Advocate of M/s. Gagrat and Come - 
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pany, for Intervener No. 1; 
Sorabji, Advocate. and M/s. Ravinder 
Narain and J. B. Dadachanji, Advocates 
of M/s. J. B. Dadachanji and Company, 
for Intervener No. 2. 


Mr. Soli J. 


AIR 1971 NSC 56 (V 58) 
(From: Bombay)* 
M. HIDAYATULLAH, C. J. AND 
A. N. GROVER, J. 
Narayan Nathu Naik, Appellant v. 
The State of Maharashtra, Respondent. 
Criminal Appeal No. 97 of 1968, D/- 
23-3-1970. 
(A) Evidence Act (1872), S. 8— Maur- 
der case — Court satisfied about accused 
being assailant of victim — Court need 


mot consider ane on of motive — Penal 
Code (1860), S. 300. (Para 2) 


(B) ieee — Appreciation of — 
Murder case — Occurrence in midnight 
at door of cottage of deceased — There 
was sufficient light from lantern — Three 
out of five eye-witnesses close relatives of 
deceased — Remaining two resiling — 
Their evidence corroborating that of three 
eye-witnesses except as to identity of 
assailant — Evidence of three eye-wit- 
nesses even though close relations of de- 
ceased held to be acceptable. 

(Paras 5 to 7) 


(C) Evidence — Appreciation of — 
Circumstantial evidence — Absence of 
biood marks at scene of offence —- De- 


ceased stabhed on spot receiving wound 
in heart — Fact that deceased might have 
bleeded internally is sufficient explana- 
tion for this circumstance — However, 
blood was in fact. found there though 
source of blood could not be ascertained. 

(Para 8) 


Mr. R. M. Hazarnavis, Sr. Advocate 
(Mr. K. L. Hathi, Advocate of M/s. K. L. 
Hathi and Co., and Mr. P. C. Kapoor, 
Advocate, with him), for Appellant; M/s. 
M. S. K. Sastri and S. P. Nayar, Advo- 
cates, for Respondent. 


*(Cri. Appeal No. 317 of 1967, D/- 24-4- 
1967—Bom.) 


LN/LN/B680/70/SSG/T 








AIR 1971 NSC 57 (V 58) 
(From: Assam and Nagaland)* 
J. C. SHAH AND A. N. GROVER, JJ. 
M/s. The All-India Tea & Trading 
Co., Ltd., Appellant v. The Collector of 
Darrang and another, Respondents. 


Civil Appeals Nos. 1816 and 1817 of 
1969, D/- 24-9-1970. 


*(First Appeal No. 22 of 1960, 
1965—Assam and Nagaland.) 


KN/KN/E446/ 70/RGC/T 





D/- 17-4- 





ALR.’ 

Land Acquisition Act (1894), S. 23 — 
Matters to be considered in determining 
compensation — Evidence relating to gra- 
dual rise in prices in area under acquisi- 
tion — Evidence should be considered in 
determining amount of compensation — 
F. A. No. 22 of 1960, D/- 17-4-1965 (Assam 
& Naga.), Reversed. (Para 3) 


Mr. S. V. Gupte, Sr. Advocate, (M/s. 
D. N. Mukherjee and S. N. Choudhury, 
Advocates, with him), for Appellant (in 
C. A. No. 1816 of 1959) and Respon- 
dents (in C. A. No. 1817 of 1969; Mr. 
Jagadish Swarup. Solicitor-General of 
India, (Mr. Naunit Lal, Advocate, with 
him), for Respondents {in C. A. No. 1816 
of 1969) and Appellant (in C, A, No. 
1817 of 1969). 





AIR 1971 NSC 58 (V 58) 
(From: Assam and Nagaland)* 
J. C. SHAH AND A. N. GROVER, JJ. 


The Collector of Darrang, Tezpur, 
Appellant v. Assam Industries (P.) Ltd., 
Respondent, and vice versa. 


Civil Appeals Nos. 1781 and 1979 of 
1966. D/- 24-9-1970. 

Land Acquisition Act (1894), S. 23 -- 
Fixation of compensation — Proceeding 
partakes more of character of arbitrari- 
ness as to the value of land acquired — 
High Court not fixing compensation at 
capitalised value of lease money — Ap- 
peal to Supreme Court — Held, that the 
fact that capitalised value of 12 years’ 
rental would be little more than amount 
actually awarded, would not justify inter- 
ference. (Para 4) 

Mr. Jagadish Swarup, Solicitor-Gene- 
ral of India, (Mr. Naunit Lal, Advocate, 
with him), for Appellant (in C. A. No. 
1781 of 1966) and for Respondent (in C. 
A. No. 1979 of 1966); Mr. S. T. Desai, Sr. 
Advocate, (Mr. Sukumar Ghose, Advo- 
cate, with him), for Respondent (in C. A. 
No. 1781 of 1966) and for Appellant (in 
C. A. No. 1979 of 1966). 


*(First Appeal No. 28 of 1960, D/- 17-4- 
1965—Assam & Nagaland.) 


JN/LN/E445/70/DVT/D 











AIR 1971 NSC 59 (V 58) 
(From: Patna)* 
S. M. SIKRI AND K. S. HEGDE, JJ, 


Shital Singh and others, Appellants 
v. The State of Bihar, Respondent. 


Criminal Appeal No. 218 of 1967, D/- 
23-9-1970. 


*(Cri. Appeal No. 332 of 1965, D/- 31-7- 
1987—Patna.) 


KN/KN/E443/70/LGC/B sie 
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(A) Constitution of India, Art. 156 — 
Concurrent findings of fact — Ordinarily 
no interference by Supreme Court — Ac- 
cused, however, contending that certain 
circumstances were either not taken into 
consideration by High Court or were not 
given due weight — But nothing shown 
which would enable Supreme Couri to 
upset, concurrent findings of High Court 
and Sessions Judge — No interference, in 
appeal by Supreme Court. (Paras £, 17) 


(B) Constitution of India, Art. 136 — 
Appreciation of evidence — Previous his- 
tory of dispute is a neutral factor and 
cannot displace oral evidence relied œ by 
High Court. (Paca 6) 


Mr. A. S. R. Chari, Sr. Advecate, 
(M/s. R. Goburdhun, Surendra Prasad and 
D. Goburdhun, Advocates, with him , for 
Appellants; Mr. R. C. Prasad. Advecate, 
for Respondent. 


AIR 1971 NSC 60 (V 58) 
(From: Punjab: AIR 1967 Puni £8) 
S. M. SIKRI AND I. D. DUA, Je. 
L. Hanuman Pershad, Appellent v. 
Roop Narain and another, Respondents. 
Civil Appeal No. 1127 of 1966, D/- 
21-9-1970. 


Limitation Act (1908), Arts. 142 & 
144 — Suit for arrears of rent against 
tenant and tenants licensee — Licensee 
denying title of landlord and claiming 
title by adverse possession — Sut de- 
creed against tenant and dismissed azainst 
licensee — Tenant paying rent but dis- 
continuing after sometime — Conse- 
quent decree for eviction — While exe- 


cuting decree licensee could be evicted —. 


His possession, held, was not adverse to 
Jandlord merely because of landlord’s 
failure to bring suit for eviction azainst 
licensee. AIR 1967 Punj 38, Reversed. 

Mr. C. B. Agarwala, Sr. Advocate, 
(M/s. Bishamber Lal, H. K. Puri, X. K 
Jain and M..K. Garg, Advocates, with 
him), for Appellant; Mr. Bishan Narain, 
Sr. Advocate, (M/s. M. V. Goswami, Sopal 
Narain, Mrs. Urmila Kapoor and ‘Mr. R. 
K. Khanna, Advocates, with him), for 
Respondent No. 1. 


KN/KN/E439/70/GKC/T 


AIR 1971 NSC 61 (V. 58) 
(From: AIR 1967 Puni -345) 


M. HIDAYATULLAH, C. J, A. N. RAY 
AND I. D. DUA, JJ. 

Jugraj Singh and another, appel- 
lants v. Jaswant Singh and others Res- 
pondents. 

Civil Appeal No. 198 of 
16-3-1970. 


LN/LN/F952/70/SSG/T 


1967, D/- 
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(A) Evidence Act (1872), Ss. 85, 114 

— Registration Act (1908), S. 33 — Power 
of attorney for execution and presenta- 
tion of document for registration — Au- 
thentication — Presumption — Endorse- 
ment of Notary Public that it had been 
subscribed and sworn before him— There 
is presumption that he must have satis- 
fied himself in discharge of his official 
duties that the person executing it is the 
proper person — Fact that he does not 
say so in his endorsement is not material. 
(Paras 6, 7) 


(B) Evidence Act (1872), S. 85 — Re- 
gistration Act (1908), Ss. 32, 33 — Execu- 
tion and presentation of sale deed for 
registration — Vendor in U.S.A. — First 
power of attorney not duly authenticated 
— Second power of attorney duly authen- 
ticated and noticing first being defective 
and same being ratified — Second power 
validates transaction and registration even 
though both being earlier to second power 
— Such ratification relates back to date of 
act done and agent is put in same position 
as if he had authority to do it at that date 
— legality in registration held cured — 
1901 AC 241 & (1848) 6 M & G 236, Ap- 
plied. AIR 1931 PC 52, Distinguished. 

(Paras 8, 9, 11) 


(© Specific Relief Act (1877), S. 42 
— Suit for declaration that defendants 
are neither owners of land nor they have 
right to get the same as per certain order 
of S.D.O. acting as Collector — Plaintiff 
neither asking for cancellation of order 
nor for any injunction — Such a suit will 
be hit by S. 42 (Para 11) 


(D) Civil P. C. (1908), O. 1, R. 3 — 
Suit for declaration that transferees from 
mortgagor’s son is not owner of suit land 
— Mortgagor’s son though not a neces- 
sary party is proper party — Suit only 
against transferees held to be not proper- 


ly framed. (Para 12) 

M/s. Hardevy Singh, H. L. Kapoor 
and Dhul Chand, Advocates, for Ap- 
pellants; Mr. Bishan Narain, Sr. Advo- 


cate (M/s. Sadhu Singh, Bireswar Bhatta- 
charya and Jagmohan Khanna, Advocates, 
with him), for Respondents. 


AIR 1971 NSC 62 (V 58) 
(From: Bombay)* 


M. RIDAYATULLAH, C. J., ni A. N. RAY; 


D. DUA 


Noor Mohammad Mohd. Yusuf Mo- 
min, Appellant v. The State of Maha- 
rashtra, Respondent. 

Criminal Appeal No. 24 of 1968, Df. 
24-3-1970. 


*(Criminal Appeal No. 389 of 1966, DJ- 
14-12-1967—Bom.) 


LN/LN/B516/70/DHZ/D 
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(A) Constitution of India, ‘Art. 136 — 
Supreme Court normally does not review 
. and appraise evidence for itself. 


Under Art. 186 the Supreme Court 
does not normally proceed to review and 
appraise the evidence for itself and the 
conclusions of the High Court on questions 
of fact on appreciation of evidence are 
considered to be final. This is so-even if 


the Supreme Court were to feel that a 


different view of the evidence is possible. 
But where it was represented that the 
evidence on the record did not support 
the conclusion of the High Court and that 
grave and substantial injustice had been 
caused, the Supreme Court undertook +o 
fo into the evidence to satisfy itself if 
there was any sufficient ground for inter- 
ference on appeal by simi leave. 

(Para 8) 


(B) Penal Code (1860), Ss. 34,. 109 
and 120-B — Distinction — Under S. 34 
participation in the commission of offence 
necessary — Under S. 109 accused need 
not be present — Under S. 120-B mere 
agreement is sufficient — Conspiracy need 
not be proved by direct evidence. 


Section 34 embodies the principles of 
oint liability in the doing of a criminal 
act, the essence of that liability being the 
existence of a common intention. Partici- 
pation in the commission of the offence in 
furtherance of the common intention in- 


vites its application. Section 109 on the . 


other hand may be attracted even if the 
abettor is not present when the offence 
abetted is committed provided that he 
has instigated the commission of the of- 
fence or has engaged with one or more 
other persons in a conspiracy to commit 
an. offence.and pursuant to the conspiracy. 
some act or illegal omission takes place 
or has intentionally aided the commission 
of an offence by an act or illegal omis- 
sion. Criminal conspiracy differs from 
other offences in that mere agreement is 
made an offence even if no step is taken 
to carry out that agreement. Though 
there is close association of conspiracy 
. with incitement and abetment the sub- 
stantive offence of criminal conspiracy is 
somewhat wider in amplitude than abet- 
ment by conspiracy as contemplated by 
S. 107, I.P.C. A conspiracy from its very 
nature is generally hatched in secret. it 
fis, therefore, extremely rare that direct 
evidence in proof of conspiracy can be 
forthcoming from wholly disinterested 
quarters or from utter strangers. . But, 
like other offences, criminal conspiracy 
can be proved by circumstantial evidence. 
Indeed, in. most cases proof of conspiracy 
fis largely inferential though the inference 
must be founded on solid facts. Surround- 
lng circumstances and antecedent and 
subsequent conduct, among other factors, 
constitute relevant material. In fact 
because of the difficulties in having direct 


A.I R? 


evidence of criminal conspiracy, once 
reasonable ground is shown for believing 
that two or more persons have conspired 
to commit an offence then anything done 
by anyone of them in reference to their 
common intention after the same is enter- 
tained becomes, according to the law of 
evidence, relevant for proving both con- 
spiracy and the offences committed pur- 
suant thereto. (Para 7} 

Mr. A. S. R. Chari, Sr. Advocate, 
(Mr. A. G. Ratnaparkhi, Advocate, with 
him), for Appellant; M/s. G. L. Sanghi 
par P. Nayar, Advocates, for Respon- 
en 


AIR 1971 NSC 63 (V 58) 
(From Bombay: 1966-18 STC 424) 
J. C. SHAH AND K. S. HEGDE, JJ. 
State of Maharashtra and others, 


Petitioners v. Champalal Kishanlal Mo- 


hota. Respondent. 


Review Petn. No. 29 of 1969, D/- 
17-3-1970. 


Sales Tax — Bombay Sales Tax Act 
(51 of 1959), S. 2(13) (as amended by Act 
15 of 1967) — Contract of sale — Stand- 
ing timber agreed to be severed under — 
Sale of timber can be regarded as sale of 
goods, (1966) 18 STC 424 (Bom), Reversed. 
Civil Appeal No. 1878/1967, dated 17-7- 
1969 (SC), pik (Constitution of 
India, Sch. VII, List H, Entry 54) — Sale 
of Goods Act (1930), S. 2(7). 


The sale of standing timbers agreed 
to be severed under tke contract of sale 
is sale of goods chargeable to sales tax 
under the Act, (1966) 18 STC 424 (Bom), 
Reversed; Civil Appeal No. 1878 of 1967, 
D/- 17-7-1969 (SC), Reviewed. (Para 5) 


Standing timber may ordinarily not 
be regarded as “goods” but by inclusive 
definition given in S. 2(7), Sale of Goods ` 
Act, things which are aftached to the land 
may be the subject-matter of contract of 
sale provided that under the terms of the 
Contract of Sale they are severed before 
sale or under the contract of sale. Since 
it was expressly -provided that the timber 
agreed to be sold shall be severed under 
the contract of sale, the timber was 
“goods” within meaning of S. 2(7). Sale 
of Goods Act and the expression ‘sale of 
goods’ in Entry 54 List II of Sch. VII 
having the same meaning as that expres- 
sion has in the Sale of Goods Act, sale 
of timber agreed to be severed under the 
terms of the contract may be regarded as 
sale of goods. AIR 1958 SC 560 & AIR 
1958 SC 909, Rel. on. (Paras 5. 6) 

Mr. N. S. Bindra, Sr. Advocate, (Mr. 
S. P. Nayar, Advocate, with him), for 
Petitioners; Mr. A. G. Ratnaparkhi, Ad- 
vocate, for Respondent. 


JN/IN/B425/70/YPB/B 
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AIR 1971 NSC 64 (V 58) 
(From: Papas ie 


7. C, SHAH, C. K. S. HEGDE AND 
A. N. GROVER, JJ. 


‘ Ram Das and another. Appellants v. 

Deputy Director of Consolidation, Balia 
and others, Respondents. 

Civil Appeal No. 1190 of 1970, Dj/- 
7-1-1971. 

(A) Tenancy Laws — U. P. Zamin- 
dari Abolition and Land Reforms Act (1 
of 1951), Section 20 (b) — A person cen- 
not claim adhivasi rights under S. 20 :b) 
when his name is entered in the reecrd 
as occupant in the year 1356 Fasli swr- 
reptitiously, fraudulently or fictitiously. 
Decision in S. A. No. 47 of 1968 (AI), 
Reversed — Decision in W. P. No. £08 
of 1956, D/- 1-5-1957 (All) held no longer 
good law in view of AIB 1968 SC 436. 

(Para 2) 
_ (B) Civil P. C. (1908), Order 22, 
Rule 4 — Appeal will not abate if all 
legal representatives are impleaded. on 
record except one for want of his pazti- 
culars. He can be subsequently im- 
pleaded. 

M/s. A. P. Singh Chauhan and A. D. 
Mathur, Advocates, for Appellants; Mr. 
S. K. Bagga and Mrs. S. Bagga, Advo- 
cates, for Respondents Nos. 4 to 10. 


"(Spl. Appeal No. 47 of 1968, D/- 30-7- 
1968—Al.) 


AO/BO/A119/71/RGC/C 
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AIR 1971 NSC 65 (V 58) 
(From: Patna)* 
J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 
Sunil Kumar Roy, Appellant v. I4/s. 
Bhowra Kankanee Collieries Ltd. and 
sae Respondents. 


Civil Appeal No. 2428 of 1966, D/- 
15-12-1970. 


Transfer of Property Act (1882), See- 
tion 107 — An agreement which varies 
the essential terms of an existing regis- 
tered lease, such as amount of rent must 
be registered. (1899) DLR 22 Mad 217, 
Overruled; ILR 1937 Cal 293 and ILR 
1939 Cal 284, Approved. (Pare 4) 


_ Mr. B. Sen, Sr. Advocate (Mr. Su- 
kumar Ghose, Advocate, with him), for 
Appellant; Mr. M. C. Chagla, Sr. 
Advocate (M/s. S. C. Banerjee and A K. 
Nag, Advocate, with him), for Respon- 
dents Nos. 1 and 2. 


*(Appeal from Original Decree No. 159/ 
__ 1959, D/- 9-10-1964—Pat.) 


‘AO/BO/G167/70/SNV/P 





(Para. 3). 


. rank or cadre. 
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‘AIR 1971 NSC 66 (V 58) 
(From: Patna)* 
¥. C. SHAH, C. J., K. S. HEGDE AND 
A. N. GROVER, JJ. 

M/s. Doma Sao Mohanlal, Appellant 
v. State of Bihar and others, Respon- 
dents. 

Civil Appeal No. 1328 of 1967, D/- 
21-1-1971. 

(A) Bihar and Orissa Public Demands 
Recovery Act (4 of 1914), Sections 3 ©); 
4 — In proceeding for recovery of sales 
tax as arrear of land revenue against a 


` partnership firm (a transferee of the busi- 


ness of a Hindu undivided family which 
was assessed to that tax it must 
be enquired. whether the said business 
was entirely transferred to the said firm 
— (X Ref. — Sales Tax — Bihar Sales 
Tax Act (6 of 1944), Section 17). | 
- (Paras 6, 7, 8) 
{B) Sales Tax — Bihar Sales Tax 
Act (6 of 1944), Section 10 — Decision 
regarding assessment to tax in respect of 
one assessment period cannot operate as 
res judicata in respect of another pe- 
riod. (Para 7) 


` Mis. Ri Anugrah Prasad and K.K. 
Sinha, Advocates, for Appellant; Mr. R. 
C. Prasad, Advocate, for Respondent No. 


(C. W. J. C. No. 1241 of 1965, D/- 28-1- 
1966—Pat.) 


BO/BO/A480/71/SSG/C 


AIR 1971 NSC 67 (V 58) 
(From: Punjab)* 
T. M. SHELAT AND C. A. VAIDIALIN- 
GAM, JJ- 


The State of Punjab, Appellant v. 
Kishan Dass, Respondent. 

Civil Appeal No. 359 of 11967, 
19-1-1971. 


(A) Constitution of India, Article 311 
(2) — ‘Reduction in rank’ means reduc- 
tion from a higher to a lower rank or 
post and not merely losing places in 
For punishment of for- 
feiture of approved service resulting in 
loss of higher salary or reducing chances 
of promotion to higher post remedy lies 
under relevant service rules and not 
under Article 311 (2) — AIR 1959 Orissa 
167, Overruled; AIR 1958 SC 36, Rel. 
on; Case Law discussed. 
- (Paras 9 and 13) 
Rules 
and 
in- 


DÌ- 


. (B) Punjab Police Service 
(1959), Rule 16.1 — ‘Reduction’ 
‘forfeiture of approved service for 


*(Civil Misc..No. 1144-C of 1966 in Second 
Appeal a: 340 of 1966, D/- 29-7-1966 
=. unj 


BO/BO/A210/71/KSB/C 
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crement’ are two distinct and separate 
punishments. Second show cause notice 
is essential under Rule 16.24 clause (ix) 
only in ease of dismissal or reduction in 
rank. Punishment of forfeiture of ap- 
proved service imposed on a constable 
reducing his salary to the starting point 
in the time-scale is not a reduction in 
rank — (X-ref:— Punjab Police Service 
Rules (1959), Rules 16.4, 16.5 and 16.24) 

{Paras 4, 12) 


Mr. V. C. Mahajan, Advocate, for 
Appellant; Mr. A. K. Nag. Advocate. 
for Respondent. 


AIR 1971 NSC 68 (V 58) 
(From: Mysore)* 
S. M. SIKRI. V. BHARGAVA AND I. D. 
DUA, JJ. 


I. V. Shivaswamy, Appellant v. The 
State of Mysore, Respondent. 

Criminal Appeal No. 57 of 1968. D/- 
18-1-1971. 


Criminal P. C. (1898), Section 465 — 
Under Section 465 if on examining the 
accused it does not appear to the Sessions 
Judge that accused is insane he need 
not hold an enquiry into the matter. If 
he has any serious doubt in the matter 

he should hold proper enquiry. 
{Para 24) 


M/s. S. C. Javali, S. S. Javali and 
M. Tapa Advocates, for Appellant; 
M/s. H. R. anna and S. P. Nayar, 
Advocates, for Respondent. 


*(Cri. Appeal No. 332 of 1966, D/- 28-9- 
1967 — Mys). 


BO/BO/A208/71/GNB/C 











AMR 1971 NSC 69 (V 58) 
(From: Gujarat)* 
P JAGANMOHAN REDDY AND 
I. D. DUA, JJ. 
Patel Uka Naran, Appellant v. Kalyan 
Karsan and another. Respondents. 


Criminal Appeal No. 104 of 1968, D/- 
18-1-1971. 


{A) Constitution of India, Art. 134 
-~ Normally Supreme Court -does not 
review evidence in Criminal appeals un- 
less there is some illegality or grave ir- 
regularity or some serious lapse on the 
part of Courts below in marshalling or 
evaluating evidence and the Supreme 
Court feels justified in reviewing it im 
the larger interests of justice. (Para 4) 


APR. 


(B) Constitution of India, Art. 134 
— Additional evidence which would be 
futile in face of direct evidence on re- 
cord cannot be allowed in criminal ap- 
peal before Supreme Court when no 
cogent ground for delay is made out and 
no cause of justice requires it. (K-Ref: 
Supreme Court Rules, O. 47) (Para 6) 


(C) Constitution of India, Art. 134 

— Concvrrent conclusions of Courts 

below when not tainted with any in- 
firmity are binding on Supreme Court. 

(Para 7) 


Mr. G. D. Guns: Advocate, for Ap- 
pellant; M/s. S. K. Dholakia, and S. P 
Nayar. Advocates. for Respondent No 2 


AIR 1971 NSC 70 (V 58) 
(From: Patna)* 
S. M. a P. Bau Nt REDDY 
D. DUA, 
ae ae peste v State of 
Bihar, Respondent. 
Criminal Appeal No. 58 of 1967. D/- 
18-1-1971. 
(A) Constitution of India, Art. 136 
— Supreme Court can interfere even with 
findings of fact if not supported by evi- 
dence. (Para 5) 


{B) Bihar and Orissa Excise Act (2 of 
1915), S. 47 — Conviction of a person 
under S. 47 is illegal when there is no 
legal evidence to show that it was his 
house which was searched from where 
non-duty paid ganza was recovered. Cri- 
minal Revision No. 95 of 1967, D/-3-1- 
1967 (Pat), Reversed. (Paras 4, 5) 


M/s. Indrabhanu Singh, R. Goburdhun 
and D. Goburdhun, Advocates, for Appel- 
lant; Mr. B. P.. Jha Advocate. for Res- 
pondent. 


*(Criminal Revision No. 95 of 1967. Dj/- 
31-1-1967—Pat.) 


BO/BO/A211/71/YPB/C 





AIR 1971 NSC 71 (V 58) . 

@rom: Govt. of India Ministry of 

Finance Dept.)* 
g. C. SHAH, C. J., K. S. HEGDE AND 
A. N. GROVER, JJ. 

M/s. Bharat Barrel and Drum Mfg. 
Co. (P) Ltd., Appellant v. The Collector 
of Customs, Bombay and another, Res- 
pondents. 


Civil Appeals Nos. 2445 te 2450 of 
1966, D/- 6-1-1971. 





*(Criminal Revision No. 438 of 1967, Dj- 
14-11-1967—Guij.) 


BO/BO/A209/71/HGP/C 


*(Revenue and Insurance Revn. Appin. 
D/- 13-6-1966.) 


AO/BO/A107/71/GNB/P 
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(A) Imports and Exports (Control) 
Act (1947), Section 3 — Eron and Steel 
Controller’s Public Notice No. 1/1-3/62 
dated 6-12-1962 is not retrospective. 
Hence condition that sheets imported 
must be of “prime quality” cannot ap- 
ply to sheets imported under licences 
issued before 6-12-1962. 

(Paras 5, 6) 


(B) Customs Act (1962), Section 131 
Where departmental authorities impose 
fine on licensee without proper investi- 
gation whether goods imported did not 
comply with terms of licence, Central 


Government in revision should consider - 


case on merits and give adequate op- 
portunity to licensee to prove his case. 
(Para 10) 


(C) Constitution of India, Article 136 
~- Where Collector’s order imposed fine 
on licensee without proper investigation 
of terms of licence and Central Govern- 
ment in revision did not consider case on 
merits Supreme Court im appeal held 
should remand case to Central Govt. for 
disposal on merits instead of remitting 
fine ee (Para 11) 


A. K. Sen, St.. Advocate, me 
P. RoI Mridul, S. Swarup and P. C. Bhar- 
tari, Advocates and Mr. Ravinder Neen 
Advocate of M/s. J. B. Dadachanji. and 
Co.. with him), for Appellant; Mr. Niren 
De, Attorney-General, for India, (Mr. 
Ram Panjwani, Advocate and Mr. B. D. 
Sharma, Advocate for Mr. S. P. Nayar, 
Advocate. with bim). for Respondents. 


AIR 1971 NSC 72 (V 58) 
(From: Allahabad)* 
3 C. SHAH, C. J, AND A. N. 
GROVER, J. 


Rampal Singh. Appellant v. Kr. 
Satyavir and another, Respondents. 


Civil Appeal No. 6 of 1970, D/- 6-1- 
1971. 


Representation of the People Act 
(1951), Section 123 (6) — Conclusion re- 
garding corrupt practice drawn on un- 
reliable; fabricated and manipulated evi- 
dence is not sustainable. (X-Ref. S. 77 
(3)) — Election Petition No. 32 of 1969, 
D/- 8-12-1969 (All), Reversed. (Para 9) 


Mr. A. K. Sen, Sr. Advocate, (Mr. 
S. S. Shukla and Miss Krishna Sen, Ad- 
vocates, with him). for Appellant; Mr. 
S. V. Gupte, Sr. Advocate, (M/s. K. K. 
Jain, Narain Kishore and Bishamber Lal, 
Advocates, with him), for Respondent 
No. 1. 


"(Election Petition No. 
8-12-1969-—All.) 


AO/BO/A111/71/GKC/M 





32 of 1969, D/- 
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AIR 1971 NSC 73 (V 58) 
(From: Allahabad)* 


S. M. SIKRI, V. BHARGAVA AND 
I. D. DUA, JJ 


The State of U. P., Appellant v. 
Rajju and others ete., Respondents. 


Civil Appeals Nos. 201 to 203 of 1969, 
D/- 6-1-1971. 


(A) Evidence Act (1872), Sec. 9 — 

In absence of request from accused, State 

is not bound to hold identification parade 
when they were arrested on spot. 

(Para 13) 

(B) Evidence — Appreciation of — 

Failure of prosecution to produce infor- 

mer as witness does not weaken prosecu- 

tion case when information is recorded 

in general diary. (Para 16) 


O. FP. Rana, Advocate, for Appellant; 
M/s. R. K. Garg, S. C. Agarwala and 
D. P. Singh, Advocate of M/s. Rama- 
murthi and Co., and Mr. N. Netter and 
Miss S. Chakravarti, Advocates, for Res- 
pondent No. 1 (in Cr. A. No. 201 of 1969), 
M/s. B. P. Maurya, S. R. Agarwal and 
E. C. Agrawala, Advocates, for Respon- 
dents Nos. 3, 4. 6 and 7 (in Cr. A. No. 
202 of 1969). 


*(Cri. Appls. Nos. 654 and 97 of 1965. 
D/- 24-3-1967—AL.) 


AO/BO/A112/71/GKC/M 





AIR 1971 NSC 74 (V 58) 
(From: Patna)* 
5. C. SHAH. C. J.. K. S. HEGDE 
AND A. N. GROVER. JJ. 
Rukmanand Bairoliya, Appellant v. 
Fien State of Bibar and Others. Respon- 
ents. 


Civil Appeal No. 323 of 
5-1-1971. 


1967. D/- 


Constitution of India, Arts. 226, 227 
— Certiorari — Finding of the Revenue 
authorities based on pure assumptions and 
conjectures and on no evidence whatso- 
ever should be quashed. (X-Ref. Bihar 
Land Reforms Act (30 of 1950), S. 4 (b).) 
(Para 3) 
M/s. Yogeshwar Prasad and M. V. 
Goswami, Advocates, for Appellant; Mr. 
p Goburdhun, Advocate, for Respon- 
ents. 


“(Misc. Judicial Case No. 494 of 1963, 
D/- 10-2-1966—Pat.) 


AO/BO/A104/71/GDR/P 
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‘AIR 1971 NSC 75 (V 58) 

(rom: Punjab and Haryana)" 

J. C. RHAI < J., K. S. HEGDE AND 
. GROVER, JJ. 

Mst. ae Appellant v. Amru and 
others, Respondents. 

Civil Appea] No. 656 of 1967, Dj- 
5-1-1971. 


(A) Constitution of India, Article 136 
»- Concurrent finding as to genuineness 
` of will cannot be questioned in special 
leave appeal. (Para 2 


(B) Hindu Succession Act (1956), 
Section 14 (2) — A widow who succeeds 
to properties of her deceased husband 
on the strength of will executed by the 
husband in her favour cannot claim any 
rights in the properties other than those 
conferred by the will. (Para 2) 


Thus where only life estate is con- 
ferred on her under the will, she can- 
not claim to have become absolute owner 
under the Act. Her grand-daughter 
cannot, therefore claim any title to the 
properties on the basis of will executed 
in her favour by the widow. (Para 2) 


Mr. K. L. Gosain, Sr. Advocate, (Mr. 
Naunit Lal; Advocate, with him), for 
Appellant; Mr. S. P. Sinha, Sr. Advocate, 
(Mr. M. I. Khowaja, Advocate, with 
him), for Respondents. 


"(Regular Second Appeal No. 208 Or 


1965, D/- 15-12-1966—Punj. and Har.) 
AO/BO/A102/71/CWMIP . 





AIR 1971 NSC 76 (V 58) 
(From: Gujarat)* 
g. C. SHAH, C. J., K. S. HEGDE AND 
A. N. GROVER, JJ. 

Ratilal Chhaganlal, Appellant. v. 
Dhari District Municipality, Respondent. 

Civil Appeal No. 624 of 1967, D/- 
5-1-1971. 

Civil Services — Bombay Civil Ser- 
vices, Conduct Discipline and Appeal 
Rules, Rule 55 — Where concerned High 
Courts have consistently taken the view 
that the procedure prescribed under 
Rule 55 is directory and not mandatory 
Supreme Court declined to disturb the 
settled law. (X-Ref. Precedent) 

: (Para 2) 

Mr. B. Datta, Advocate and Mr. D. 
N. Mishra, Advocate for M/s. J. B. Dada- 
chanji and Co., for Appellant; Mr. K. 


Jayaram, Advocate, for Respondent. .- 
"(Appeal No, 47 of 1960, D/- 28-9-1966- . 
Guj.) À : 








. 


P e a A CN LC LI A I, 
AO/BO/A101/71/GKC/P os 
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‘vised in exercise of suo 


A. ISR, 
=H ` AIR 1971 NSC 77 (V 58) 
(From: Punjab)* 


Y. ©. SHAH, C. J, K. S. HEGDE AND 
A. N. GROVER, JJ. 


Jaswant Singh Saluja and another; 
Appellant v. Chief Settlement Commis- 
Poni New Delhi and another, Respon- 
ents. 


_ Civil Appeal’ No. 606 of 1967, D/- 5-s 
1971. i 


Displaced Persons (Claims) Supple- 
mentary Act (1954), Section 5 — Suo 
motu powers of revision cannot be exer- 
cised without giving reasonable opportu- 
nity to show cause — (X-Ref. 
Justice) — L. P. A. No. 35-D of 1956, 
D/- 27-7-1959 (Punj), Reversed. 


(Para 3) 

Claim regarding which valuation has 
become final under the Displaced’ Per- 
sons (Claims) Act (1950) cannot be re- 
motu powers 
under Section 5 unless the grounds and 
materials on which the ‘valuation is 
sought to be revised are informed to the 
claimant. (Para 3) 


M/s. T. S. Arora and Ranjit Singh 
Rathore, Advocates, for Appellants; Mr. 
B. D. Sharma, Advocate for Mr. S. P 
Nayar, Advocate, for Respondents. 


*(L: P. A. No. 35-D of 1956. D/- 27-7- 
1959—Punj at Delhi.) 


AO/BO/A100/71/DVT/M 





3 AIR 1971 NSC 78 (V 58) 
ae (From: Madhya Pradesh)* 


J. C. SHAH, C. J.. K. S. HEGDE AND 
A. N. GROVER, JJ. - 


Jiwan Nath Jutshi and others, Ap- 
pellants v. The State of Madhya Pradesh, 
Respondent. 


Civil Appeal No. 526 of 1967. DA 
5-1-1971. ` 


Civil P. C. (1908), Section 9 — Claim 
made on basis of grant by erstwhile 
ruler is not enforceable when it has not 
been accepted by the successor Govern- 
ment after merger. (X-Ref. Act of State). 
AIR 1964. SC 1043, Followed. (Para 6) 


Mr. D. P. Uniyal, Sr. Advocate, (Mr. 
XK. P. Gupta, Advocate, with him), for 
Appellants; Mr. I. N. Shroff, Advocate, 
for Respondent. ; 


"(Second Appeal No. 175 of 1963, D/- 
17-8-1966—Madh. -Pra.—Indore Bench} 


AO/BO/A198/71/MVJ/P__ 





Natural - 


1971 
, AIR 1971 NSC 79 (V 58) 
(From: Bombay)* 
5. C. SHAH, C. J., K. S. HEGDE AND 
A. N. GROVER, JJ. 
Dayaram and others, Appellants v. 
Dawalatshah and another, Respondents. 


Civil Appeal No. 2433 of 1966, D/- 
8-1-1971. 


(A) Constitution of India, Art. 133 
~— Concurrent findings about genuine: 
ness or otherwise of a will are not inter- 
fered by Supreme Court in appeal in 
cases decided essentially on facts, lead- 
ing to concurrence of conclusion. 

(Paras 7, 8) 


(B) Hindu Law — Succession — In 
determining single heir according to rule 
of primogeniture governing imparfible 
estate when there are two or more equal 
claimants from common ancestor the 
eldest member in the seniormost line 
will be preferred. (1894) ILR 17 Mad 
316, Foll. (Paras 14, 15) 


In determining a single heir accord- 
ing to rule of lineal primogeniture zov- 
erning an impartible estate the class of 
heirs who will be entitled to succeed to 
the property if it were  partible 
must be first ascertained and then the 
single heir applying the aforesaid special, 
‘rule must be selected. (Paras 15. 19) 


(C) Deed — Construction — Wazib- 
ul-arz for Zamindari in Chanda District 
ddi not make Zamindar a mere life 
tenant. (Para 17) 


Where the Governor under terms of 
the Wazib-ul-arz governing zamindari in 
Chanda District had power to take extra- 
ordinary steps to protect the zamirdari 
by removal of the holder on breach of 
conditions of loyalty or of good police 
administration or of improvement of 
cultivation, the incident of tenure ~vere 
restrictions on estate of the Zamindar 
but these restrictions did not make him 
a mere life-tenant. (Para 17) 


(D) Natural Justice —- Order by 
Governor exercising powers under Wazib- 
ul-arz incorporating conditions of Chanda 
Patent proprietary rights contempdates 
quasi-judicial inquiry and must be con- 
sistent with rule of natural justice and 
in accord with custom of family. 

(Pare 20) 


(Œ) Evidence Act (1872), Section 35 
— Order of Revenue Officer in mutation 
proceeding based on untrue piece of evi- 
dence has no evidentiary value in civil 
suit. : (Para 21) 

(F) Civil P. C. (1908), Section 9 — 
Illegal order of Governor on question of 


*(Appeal No. 113 of 1959, D/- 2-8-1965— 
Bom. at Nagpur.) 


AO/BO/A386/71/SSG/C 
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succession to certain zamindari and that 
of revenue authorities in mutation pro- 
ceedings do not exclude jurisdiction of 
Civil Court to decide question of kinship 
between parties to suit in respect of 
zamindari properties. (Para 22) 


(G) Tenancy Laws — M. P. Aboli- 
tion of Proprietary Rights (Estates, 
Mahals, Alienated Lands) Act (1 of 1951), 
Section 14 — Civil Court and not the 
Compensation officer has jurisdiction to 
determine competing claims of persons 
to proprietary rights to property vesting 
in Government under Section 3 

: (Para 23) 

Section 14 is intended to determine 
only proprietary rights in land qua State. 
In summary enquiry under that sec- 
tion, the Revenue Officer does not deter- 
mine the complicated questions of title. 
Thus where a suit is filed by rightful 
claimant raising disputed questions of 
title to compensation, the Civil Court is 
competent to entertain the suit even 
though the suit is filed beyond the 
period of two months from order of 
compensation officer under Section 14. 

(Para 23) 

Mr. V. S. Desai, Sr. Advocate, (M/s. 

vV. N. Swamy, K. Rajendra Chaudhuri 


and K. R. Choudhuri, Advocates with 
Dd for Appellants; M/s. M. N. Phadke 
G. Ratnaparkhi, A for 


Re 





AIR 1971 NSC 80 (V 58) 
(From: Assam and Nagaland)* 


J, C. SHAH C. J., K. S. HEGDE AND 
A. N. GROVER, JJ. 


The State of Assam and _ others, 
Appellants v. Rameswar Agarwala and 
others, Respondents. 


Civil Appeal No. 658 of 1967, 
6-1-1971. 


Tenancy Laws — Assam Land Reve- 
nue Regulations (1 of 1886) — Rules 
framed under Rule 40 — The State Gov- 
ernment can fix the rate of premium to 
be paid in respect of an individual tea 
garden having regard to its commercial 
value even without first fixing a general 
rate for a region larger than the tea 
garden. Civil Rule No. 296 of 1964, D/- 
28-6-1966 (Assam & Nagaland), Reversed. 

(Paras 4, 5) 

Mr.’ Naunit Lal, Advocate, for Ap- 
pellants; Mr. Sarjoo Prasad, Sr. Advo- 
cate (Mr. S. N. Prasad, Advocate, with 
him), for Respondents. 


*(Civil Rule No. 296 of 1964, D/-- 28-6- 
1966—Assam and Nagaland.) 


AO/BO/A110/71/YPB/M 


DJ- 
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AIR 1871 NSC 81 (V 58} 
(From: Assam and Nagaland)? 
§. C. SHAH, C. J., K. S. HEGDE, 
AND A.. N. GROVER, JJ. 

The Divisional Forest Officer. South 
Kangru Division, Gauhati and ` others, 
Appellants v. Moolchand Saraugi Jain, 
Respondent. 

Civil Appeal No. 595 of 1967. D/- 6- 
4-1971. 

Assam Forest Regulation (7 of 1891), 
Section 72, Rules framed under, R. 10 
~~ Rule does not give rise to any liabi- 
lity to pay sum of money but merely 
imposes limitation on Forest Officers’ 
power to grant leases in respect of cer- 
tain forest produce. - (Para 5} 

The amount of damages for breach 
of terms of sale notice in respect: of 
monopoly rights to quarry stone for cer- 
tain period from certain areas is not an 
amount due under Regulation or R. 10 
and it cannot be recovered as an arrear 
of land revenue. (Para 5) 


Mr. Naunit Lal, Advocate, for Appel- 
lants; Mr. D. N. Mukherjee, Advocate, 
for Respondent. 


*(Civil Rule No. 242 of 1964. D/- 28-7- 
1966—Assam and Nagaland.) 


A0/BO/A108/71/VSS/M 





AMR 1971 NSC 82 (V 58) 
(From: Patna)* 
5 C SHAH, C. J. AND A. N. 
GROVER, J. 
Yogendra Prasad Shrivastava, Ap- 
Veena v Markandeshwar Singh, Respon- 
ent 


Civil Appeal No. 2236 of 1969. Dj- 
6-1 1971. 

(A) Civil P. C. (1968), O. 26, R. 8 -— 
When there is evidence to prove that on 
the day on which the statement of a 
witness taken under a commission was 
admitted on the record and thereafter 
during the course of the inquiry the wit- 
ness was unable to remain present in 
the Court; his statement is admissible 
under Rule 8. {Para 10) 


(B) Representation of the People Act 


(1951), Section 123 (4) — Publication of 
pamphlet at the instance of the return- 
ed candidate held was “corrupt practice” 
within Section 123 (4) — Election Peti- 
tion No. 2 of 1969, D/- 22-9-1969 (Pat), 
Affirmed. (Para 12) 


Where the allegations in a pamphlet 
related to the personal character and 


*(Election Petition No. 1 of 1969, D/- 
22-9-1969 — Pat). 


AO/BO/A106/71/YPB/C 
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conduct of the rival candidate and were 
false and were reasonably calculated to 
prejudice the prospects of his election 


- and it was also proved that it was publi- 


shed at the instance of the 
candidate and that the copies thereof 
were widely distributed; the returned 
candidate is guilty of corrupt practice. 
Election Petition No. 1 of 1969, D/- 22-9- 
1969 (Pat), Affirmed. (Paras 3. 12) 


Mr. M C. Chagla, Sr. Advocate (Mr. 
A. K. Nag, Advocate, with him), for Ap- 
pellant; Mr. S. V. Gupte, Sr. Advocate 
(M/s. Birendra Prasad Sinha, U. P. Singh, 
S. B. N. Singh, Jiralal Kapur and Har- 
dev Singh, Advocates, with him). for 
Respondent. 


returned 





AIR 1971 NSC 83 {V 58) 
(From: Punjab)* 
J. M. SHELAT, C. A. VAIDIA- 
LINGAM AND P. JAGANMOHAN 
REDDY, JJ. 


M/s. Allen Berry and Co. Private 
Ltd., Appellant v. The Union of India, 
Respondent. 

c Appeal No. 2418 of 1966. D/- 
§-1-1971 


Arbitration Act: (1940), Section 30 — 
Mistake in award can be a ground of 
remission or setting it aside only when 
such mistake is apparent on the face of 
the award' or forms a part of it. 

(Para 9) 


As the parties choose their own 
arbitrator they cannot, when the award 
is good on the face cf it, object to the 
decision either upon the law or the facts.. 
Therefore, even when an arbitrator 
commits a mistake either in law or in 
fact in determining the matters referred. 
to him, but such mistake does not ap- 
pear on the face of the award or in a 
document appended to or incorporated in 
it so as to form part of it, the award 
will neither be remitted nor set aside 
notwithstanding the mistake. Mere refer- 
ence to the contract in the award is not 


to be held as incorporating it. Case law 
discussed. (Para 9) 
M/s. R. L. Agarwal, K. L. Mehta, 


S. K. Mehta, P. N. Chaddha, M. G. Gupta 

and K. R. Nagaraja Advocates, for Ap- 

pellant; Dr. L. M. Singhvi, Sr. Advocate, 

(Mr. Badri Dass Sharma, Advocate for | 
Mr. S. P. Nayar. Advocate with him), for 

Respondent. 


*F. A. O. Appeal No. 123-D of 1961, D/- 
19-2-1963—Punj. at Delhi.) 


AO/BO/Ai05/71/BNP/C 
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AIR 1971 NSC 84 (V 58) 
(From: Calcutta)" 
J. C. SHAH, K. S. HEGDE AND A N. 
GROVER, JJ. 


Surath Chandra Chakravarty, Appel- 
lant v. The State of West Bengal, Res- 
pondent. 


Civil Appeal No. 1258 of 1966, D/- 
14-12-1970. 
Civil Services Civil Serwices 


(Classification, Control and Appeal) 
Rules, Rule 55 — Vague and indef nite 


charges and failure to supply Statement 
of allegations would render removal of 
Government Servant void and inopera- 
tive. (Constitution cf India, Article 311). 
F. A. No. 146 of 1960, D/- 16-9-1965 (Tal), 
Reversed. (Para 4) 


Rule 55 embodies a principle which 
fs one of the basic contents of a recson- 
able or adequate opportunity for detend- 
ing oneself. If a person is not told 
clearly and definitely what the allega- 
tions are on which the charges pr=fer- 
red against him are founded he cannot 
possibly, by projecting his own ima3ina- 
tion, discover all the facts and circtmst- 
ances that may be in the contemplation 
of the authorities to be established 
against him. The whole object of 
furnishing the Statement of allegations 
is to give all the necessary particulars 
and details which would satisfy the re- 
quirement of giving a reasonable 
portunity to put up defence. So. in 
spite of the Government Servant repeated- 
ly objecting to the vagueness of charges 
and non-furnishing of Statement af al- 
legations, the failureto supply him the 
facts, circumstances and particulars rele- 
vant tothe chargeseven atthe stage of 
Second Show Cause notice would 
amount to denial of proper and reason- 
able opportunity of defending himself 
in complete disregard of Rule 55. 

(Para 4) 


Mr. C. B. Agarwala, Sr. Advocate, 
(M/s P.K. Chakravarty, Prodyot Kumar 
Chakravarty and Miss-Uma Mehta, Advo- 
cates with him), for Appellant; Mr. B. 
Sen, Sr. Advocate, (M/s..S. P. Mitra and 
S. N. Mukherii, Advocates and Mr. G. S. 
Chatterjee, Advocate for Mr. Sukumar 
oe Advocate, with him), for Respon- 

nt 


*(First Appeal No. 146 of 1965, D/- 16-9- 
1965 — Cal) 


AO/AO/G63/70/MLD/M 
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AIR 1971 NSC 85 (V 58) 
(From: Allahabad)* 
S. M. SIKRI, V. BHARGAVA AND 
I. D. DUA, JJ. 

Ram Narain and others, Appellants 
v. The State of U. P., Respondent: 

Criminal Appeal No. 17 of 1970. D/- 
1-12-1970. 

{A) Penal Code (1860), Section 202 
— Appellate Courts’ interference with an 
order of the Trial Court awarding lesser 
penalty in a murder case is justified 
only when its inadequacy (as manifest- 
ed by the facts and circumstances of the 
ease) results in a failure of justice. 

(Para 5) 

(B) Constitution of India, Article 136 
«=~ The Supreme Court will cure High 
Court enhancing a sentence at the in- 
stance of a private complainant when the 
State does not seek enhancement and the 
Trial Court awarding lesser punishment 
has practiced no deviation from recogni- 
sed principles and has caused no failure 
of justice. {Para 7) 

Mr. A. S. R. Chari. Sr. Advocate, 
(Mr. B. R- G. K. Achar, Advocate. with 
him), for Appellants; Mr. O. P. Rana, 
Advocate, for Resondent. 


®(Cri. Appeals Nos. 483, 484 and 580 of 
1967 and Cri. Revn. No. 475 of 1967. 
D/- 15-9-1969—AlIL.) 


AO/BO/G51/70/DVC/c 


AIR 1971 NSC 86 (V 58) 
{From: Punjab and Haryana)* 
Ss. M. S D an aah AND 


Antu, Pai v. The State of 
Haryana, Respondent. 

Criminal Appeal No. 81 of 1970. D/. 
18-12-1970. 

Penal Code (1860), Section 97 — 
Non-possession by accused of disputed 
land does not per se make them aggre- 
ssors so as to render them liabie for 
death caused during scuffle — Criminal 
Appeal No. 627 of 1869 and Murder Ref. 
No. 48 of 1969, D/- 27-11-1969 (Punj. and 
Har.), Reversed. 


Where record showed that dispute as 
fo possession of land was gcing on at 
the time of incident, the mere fact of 
possession of the land by prosecution 
party is not sufficient to infer that ac- 
cused party must have been the aggre 
-ssors, and that they were therefore res- 
ponsible for murder or attempted mur- 
der. This is so especially where the pro- 
secution failed to account for the better 
armed larger number of accused receiv- 


*(Cri. Appeal No. 627 of 1969 and Mur- 
der Ref. No. 48 of 1969, D/- 27-11-1969 
—~Punj. and Har.) 


LN/AO/G181/70/VBB/C 
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ing 57 injuries from the smaller number 
of prosecuting party who received only 
7 minor injuries. Criminal Appeal No. 
627 of 1969 and Murder Ref. No. 48 of 
1969, D/- 27-11-1969 (Puni. and Har.) 
Reversed. (Para 7) 

Mr. Subhagmal Jain, Advocate, Ami- 
cus curiae, for Appellant; M/s. Janardan 
Sharma and R. N. Sachthey, Advocates, 
for Respondent. 

aa a) 


AIR 1971 NSC 87 (V 58) 
S. M. SIKRI, V. BHARGAVA AND 
I. D. DUA, JJ. 
Abdul Ghani, Petitioner v. The State 
of Jammu and Kashmir, Respondent. 
Writ Petn. No. 384 of 1970, D/- 18- 
112-1970. ; . . 


(A) Constitution of India, Arts. 32 


370, 35 (c) — Application of Art. 35 (e). 


to Jammu and Kashmir is not in con- 
travention of Article 32 (4) — No ab- 
ridgment of fundamental right of dete- 
nu to seek remedy against detention in 
the Supreme Court of India — J. and K. 
Preventive Detention Act (13 of 1964), 
Sections 8, 13-A. 


The introduction of the provision 
contained in Article 35 (c) when apply- 
ing the Constitution to the ` State of 
Jammu and Ka ir, did not in any way 
affect the right of a citizen of Jammu 
and Kashmir to move the Supreme Court 
of India for an appropriate writ under 
Article 32. The effect of that amend- 
ment only was that, when approaching 
‘the Supreme Court, the detenu could 
not challenge the validity of the Act on 
the ground that any provision of it con- 
travened the provisions of Article 22, 
This modification in the Constitution had, 
therefore, no bearing at all on Art. 32 (4). 
Further, under Article 370, the President 
fs given the full discretion to apply the 
Constitution with such exceptions and 
modifications as he may, by order, spe- 
cify. It was at the initial stage, when 
applying the Constitution to the State of 
Jammu and Kashmir, that this modifica- 
tion was made in Article 35. This was, 
therefore, not a case where any provi- 
sion of the Constitution as already ap- 


plied to Jammu and Kashmir was being. 
modified in which case only a question ~ 


could arise whether that modification 
was permissible. The modification ` at 
the initial stage of applying the Consti- 
tution itself cannot be challenged on the 
ground thatit abridges any ofthe funda- 
mental rights. At the time of applying 
the Constitution, no _ such fundamental 
rights existed in the State of Jammu and 
Kashmir. They came into existence only 
by virtue of the order of the President 
applying the Constitution and at that 


40/A0/G180/70/DVT/G 


ALS. 


stage they came into force in the modi- 
fied form in which they were applied. 
AIR 1969 SC 1153,, Rel. on. . (Para 3) 

(B) Public Safety — J. and K. Pre- 
ventive Detention Act (13 of 1964), Sec- 
tion 8 Proviso — District Magistrate 
passing order that detenu be informed 
that it was not in public interest to dis- 
close to him grounds of detention — No 
need of serving copy of that order on 
detenu. AIR 1962 SC 911, Distinguish- 
ed. i (Para 4) 


(C) Publie Safety — J. and K. Pre- 
ventive Detention Act (13 of 1964), Sec- 
tion 3 — Order of detention mentioning 
that it is necessary for preventing dete- 
nu from acting prejudicial to the secu- 
rity of State — Confirmation of . order 
by Government — Magistrate must be 
presumed to have applied his mind — 
Existence of material on which detention 
is based is not required to be mention- 
ed in order under Section 3; (Para 6) 


(D) Public Safety — J. and K. Pre- 
ventive Detention Act (13 of 1964), Sec- 
tion 3 — The expression “acting in any 
manner” used in the Act clearly covers 
a case where the. satisfaction of. the Dis- 
trict Magistrate is that the person, in 
respect of whom the order is going to 
be made, is to be prevented from “acting . 
in a manner” prejudicial to the security 
of the State. (Para 

Mr. S. Lakshminarasu, _ Advocate 
Amicus curiae, for Petitioner; Mr. R. N. 
Sachthey, Advocate, for Respondent. 





AIR 1971 NSC 88 (V 58) 

`- (From: Andhra Pradesh)* 
J. C. SHAH, G. K. MITTER, K. S. 
HEGDE, A. N. GROVER AND 

A. N. RAY, JJ. 

_. Kakinada Annadana Samajam_ etc., 
Appellants v. Commr. of Hindu Religi- 
‘ous and Charitable Endowments, Hydera- 
bad and others, Respondents, -I. V, ” 
Gopalarao, Intervener. 


Civil Appeals Nos. 1249-1251, 1271, 
1358, 1360, 1381, 1382, 1521, 1522, 1544 
1612, 1668, 1669, 1879, 1880, 1912, 1973 - 
and 1974 of 1970,. D/-2-12-1970. 


(A) Constitution of India, Arts. 19 
(1) (f) and 31 — Office of hereditary 
trustee is not “poperty” within meaning 
of Article 19 (1) (f) or Article 31 — W. 
Ps. Nos. 2871. of 1968 etc., D/-31-12-1969 
(A. P.), Reversed; AIR 1954 Mad 385, 
Overruled. 


The hereditary trustees of the insti- 
tutions generally have only a bare right 
to manage and administer the secular 


“*(Writ Petition No. 2871 a 1968 etc., D/- 


_31-12-1969—Andh. Pra 
LN/LN/F932/70/DVT/G 
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estate of the institution or the endow- 


ment and they do not have proprietary . 


or beneficial interest either in the eor- 
pus or in the usufruct of the estate. The 
position of a hereditary trustee does not 
appear to be in any way different from 
that of a Dharamkartha or a mere mena- 
ger or custodian of an institution or en- 
dowment. There is one exception oaly. 
The hereditary trustee succeeds to the 
office as of right and in accordance with 
the rules governing succession. Buf in 
all other respects his duties and obliga- 
tions are the same as that of Dharam- 
kartha, hereditary trustee cannot be 
equated to a Shebait of a religious insti- 
tution or a Mathadhipati or the Mahant. 
The ingredients of both office and oro- 
perty, of duties and personal interest are 
blended together in the rights cf a 
Mahant as also a shebait and a Mathadhi- 
pati. The position of Dharamkartha on 
the other hand, is not that of a Shebait 
of a religious institution or of the head 
of a math. These functionaries have a 
much higher right with larger power of 
disposal and administration and they have 
a personal interest of beneficial cherac- 
ter. A bare right to manage an inscitu- 
tion or an endowment cannot be treated 
as property within Article 19 (1) and 
„Article 31. Consequently, the right of 
‘hereditary trusteeship is not property. 
within meaning of Article 19 (1) ( or 
any other Article of the Constitution. 
iW. Ps. Nos. 2871 of 1968 etc.etc. D/- 31- 
12-1969 (A. P.), Reversed; AIR 1954 Mad 
385, Overruled; Contrary observation in 
(1970) 2 SCR 424 held obiter, AIR 1963 
SC 1638 and AIR 1964 SC 1501, Rel on. 

(Paras 7, 10 tc 12) 


(B) Andhra Pradesh Charitable and 
Hindu Religious Institutions and ow- 
ments Act (17 of 1966), Pre., Ss. 2 (15) and 
15 — Restrictions imposed by the Act 
on hereditary trustee are reasonablz — 
Constitution of India, Article 19 (5). 


Even assuming that the rights of 
hereditary trustee constitute, “property” 
their regulation by the relevant provi- 
sions of the Act is protected by Arti- 
cle 19 (5) as the restrictions imposed are 
reasonable and are in the interest o2 the 
general public. W. Ps. Nos. 2871 of 1968, 
ete., D/- 31-12- 1969. (A. P.), Affirmed. 

(Obiter) (Pare 13) 


In C. As. Nos. 1249 to 1251, 1360, 1382, 
1521 and 1522 of 1970: 


Mr. Natesan, Sr. Advocate ni 
A. Subbs Rao, Advocate with him), f 
‘Appellants. 
In C. As. Nos. 1381, 1544, 1879, 1880, 
11912, 1973 and 1974 of 1970. 


Mr. A. Subba Rao, 


Advocate, for 
Appellants, 
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In C. A. No. 1271 of 1970. 

Mrs. Shyamla Pappu, M/s. Bala- 
parameshwari Rao and Vineet Kumar, 
Advocates, for Appellant. 

In C. A. No. 1358 of 1970. 

Mr. M. Natesan, Sr. Advocate (Mr. 
A. V. V. Nair, Advocate with him), for 
Appellant. 


In C. A. No. 1663 of 1970, 
K. Jayaram, Advocate, 


In C. A. No. 1669 of 1970. 

- M. Natesan, Sr. Advocate (Mr. 
K. Jayaram, Advocate with him), for 
Appellant. 
In C. A. 1612 of 1970. 
_. A. V. Rangam, for Appellant; Mr. 
A. K. Sen, Senior Advocate (M/s. 
R. Venugopala Reddy and P. Parame- 
swara Rao, Advocates with him), for Nos.. 
1 to 4 (in C. A. No. 1522 of 1970) and for 
Nos. 1 and 2 (in C. A. No. 1669 of 1970) 
and in other Appeals for Respondents. 
In C. A. No. 1669 of 1970, 


Mr. P. Basi Reddy, Sr.: Advocate 
(Mr. G. Narayana Rao, Advocate with 
him), for Respondent No. 6. 


. Mr. K. Rajendra Chowdhary, Advo- 
cate, for Intervener. 


fcr Appel- 


AIR 1971 NSC 89 (V 58) 
(From: Gujarat)* 
J: C. a K. S. HEGDE AND 
. GROVER, JJ. 

The ath of Gujarat, Appellant v. 
Kumar Shri Ranjitsinhji Bhavansinhji 
and others, Respondents. 

Civil Appen No. 963 of 1966, D/- 
13-10-1970. 


Tenancy P — Bombay Merged 
Territories and Areas (Jagirs Abolition) 
Act, 1953 (39 of 1954), Section 11 — Right 
of Jagirdar for compensation for teak 
trees standing on Jagir land after abo- 
lition of Jagir — Jagirdar having abso- 
lute rights to the land and therefore to 
what grew on the land and also the struc- 
tures thereon — Held that the right of 
the Jagirdar to the teak trees not being 
extinguished or restricted by notification 
issued under the Forest Act, he was en- 
titled to compensation for the teak trees. 
Spl. Civil Appin. No. 404 of 1951, D/- 22- 


4-1965 (Guj), rmed; AIR 1965 SC 
1747, Distinguished. (Para 5) 
M/s. R. Gopalakrishnan and S. P. 


ee Advocates, for. Appellant; Mr. S. 
2: . Shukla, Advocate, for Respondent No. 


*(Spl. Appin. No. 404 of 1961, D/- 22-4- 
1965—Guj.) 


KN/KN/E820/70/MVJ/B 
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AIR 1971 NSC 90 (V 58) 
(From: Calcutta} 
J. C. SHAH AND A. N. GROVER, JJ. 
Ranendra Narayan Sinha and others, 


Appellants v. State of West Bengal, Res- 
pondent. 

Civil Appeal No. 1649 of 1966, DA 
12-10-1970. 

(A) Limitation Act (1908), Article 62 
— Suit to recover tax etc. illegally col- 
lected —- Recovery of revenue in excess 
of amount lawfully due — Suit for re- 


age 


fund and for declaration that revenue 
stood abated — Limitation, 
Right to collect revenue which is 


not due cannot be acquired by prescrip- 
tion and if a person has been compelled 
to pay the sums of money which he was 
not liable to pay, the claim for refund 
thereof can properly be made wi 
three years from the date on which the 
payment was made. {Para 17} 
To a claim for declaration of the 
right of abatement of revenue, there is 
no bar of limitation. Each demand for 
recovery of revenue by the Government 
furnishes a fresh cause of action. 
(Para 17} 
Held, on facts and circumstances of 
the case that the plaintiff, who was 
claiming in the suit the. amount of re- 
venue recovered from him in excess of 
the amount of revenue lawfully due from 
him and a déclaration that the revenue 
stood abated, was entitled to both the re- 
liefs. F. A No. 24/1951, D/- 24-1-1962 
(Cal). Reversed. (Para 17} 


(B) Civil P. C, (4908), Section 9 = 
Resumption of ferries by Government 
— Suit for declaration that revenue in 
respect of such ferries abated — Juris- 
diction of civil court is not barred. ; 

The Civil Court is not barred from 
entertaining a suit for declaration that 
the plaintiff is not liable to pay revenue 
in respect of ferries which were resum- 
ed by the Government. Neither S. 9 of 
Regulation 19 of 1816 nor Regulation 6 
of 1819 which repealed Regulation 19 of 
1816 nor Act 1 of 1866 which repealed 
Regulation 19 of 1819 nor Rule 159 of the 
Bengal Tauzi Manual 1940, even assum- 
ing that they are statutory, exclude the 
jurisdiction of the Civil Court in the 
matter or revenue qua a private ferry re- 
sumed or acquired by the Govt. Observa- 
tion of S. K. Sen, J. to the contrary in 
F. A. No. 24/1951, dated 24-1-1962 (Cal), 
Reversed. _(Paras 19, 20, 

22, 23 


Mr. P. Chatterjee, Sr. Advocate, (M/s. 
S. C. Majumdar, Padma Bindu Chatter- 
jee and R. K. Jain, Advocates with him), 


“(First Appeal No. 24 of 1951, D/- 24-1. 
1962 — Cal). 


KN/LN/E811/70/BNP/M 








A. I. jA 
for Appellants; Mr. A. N. Sinha, Advocate 





and Mr. Chatterjee, Advocate, for 
Mr. Sukumar "Basu, Advocate, for Res- 
pondent. 

AIR 1971 N. S. C. 91 (V 58): 


(From Gujarat: (1966) 2 ITJ 871) 
J. C. SHAH, C. J., K. S. HEGDE AND 
A. N. GROVER, JJ. 


The Commissioner of Income-tax, 
Gujarat (In all the Appeals), Ap PAR 
v. M/s. Bhanji Lavji Porbandar, (In all 
the TON Respondent. 


Civil EEH Nos. 1181 to 1183 of 
1967, D/-21-1-1971 


Income-tax Act (1922), S. 34 (4) (a) 
— Where assessee has disclosed all pri- 
mary facts in his return necessary for 
assessment, the Income-tax Officer is in- 
competent to start re-assessment proceed- 
ings under S. 34(1) (a) merely because 
he had dropped assessment proceeding 
on a wrong legal inference from facts 
disclosed — (1966) 2 ITJ 871 (Guj), 
Affirmed. : (Para 6) 

No duty is cast on, assessee to in= 
struct Income-tax Officer on questions of 
Jaw. Assessee has not to satisfy him 
that there was no concealment with re- 
gard to any question. It is for the 
Tneome-tax Officer to establish that there 
was failure to disclose facts material to 
assessment of income which had Sope 
assessment. (Paras 6, 7) 

The filing of blank return form "for 
1949 with a statement that there was 
no income chargeable to tax in British 
India as in the two previous years, did 
not amount to non-disclosure of facts for 
purposes of Section .34(1) (a) when the 
Income-tax Officer being y aware of 
the previous assessments had cancelled 
the return form. (Para 8) 


Mr. S. T. Desai, Sr. Advocate, (M/s. 
K. Aiyar, R. N. Sach they and B. D. 
ee Advocates, with him), for Pia 
pellant (In all the Appeals); M/s. S. P. 
Mehta, R. R. Raya and D. R. Raiyani, 
Advocates, and Mr. O. C. Mathur, Advo- 
cate of M/s. J. B. Dadachanji and Co., for 
Respondent. (In all the Appeals). 
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AIR 1971 N. S. C. 92 (V 58) 
(From Madras: ILR (1965) 2 Mad 233) 


J.C. SHAH, Ag. C. J., V. RAMASWAMI 
AND A. N. GROVER, JJ. 


M/s. Amarchand Sobhachand, Appel- 
lant v. The Commissioner of Income-tax, 
Madras, Respondent. 


Civil Appeal No. 949 of 1966, D/- 
21-1-1971. 


BOBOI TI EPEIC 


0971 


Constitution of India, Art. 136 — 
Finding of fact supported by evidenc2 is 
binding on the Supreme Court. 

(1965) 2 Mad 233, Affirmed. (Para 4) 


Thus where the Income-tax Appellate . 


Tribunal found that certain amount of 
money sent by the assessee to a firm was 
not loan made in the ordinary course of 
the business of the assessee and this fnd- 
ing was supported by evidence, the same 
was binding on the Supreme Court even 
if there was no proper discussion of the 
material. ILR (1965) 2 Mad 233, Affirmed. 

(Para 4) 


Mr. M. C. Chagla, Sr. Advocate, (M/s. 
G. L. Sanghi and Janendra Lal, Advo- 
cates. and Mr. B. R. Agarwala, Advo- 
cate, of M/s. Gagrat and Co., with Him), 
for Appellant; Mr. Jagadish Swarup, Soli- 
citor-General of India, (M/s. G. C. 
Sharma. R. -N. Sachthey and B. D. 
Sharma, Advocates. with him), for Res- 
pondent. 





AIR 1971 N. S. C. 93 (V 58) 
(From: Allahabad High Court)* 


P. JAGANMOHAN REDDY ANI 
I. D. DUA, JJ. f 


Puran Lal Sah, Appellant v. The 


f State of U. P., Respondent. 


Civil Appeal No. 1687 of 1966, D/- 
21-1-1971. f 

Contract Act (1872), S. 73 — Where 
work is done under a contract pursuant 
to the terms thereof no amount can be 
claimed by way of quantum meruit. AIR 
1960 SC 588, Followed. (Para 13) 


The remedy under quantum meruit 
is available when the original contract 
has been discharged by the defendamt in 
such a way as to entitle the plaintiff to 
regard himself as discharged from any 
further performance and he must have 
elected to do so. The remedy is how- 
ever, not available to the party who 
breaks the contract even though he mdy 
have partially performed part of his 
obligation. The remedy is a recompense 
for the value of the work done by the 
plaintif in order to restore to the posi- 
tion which he would have been in it the 
contract had never been entered into. In 
this regard it is different to a claim for 
damages which is a compensatory remedy 
aimed at placing the injured party, as 
near as may be in the position which he 
would have been in, had the other party 
performed the contract. (Para 13) 


Mr. N. S. Bindra, Sr. Advocate (Mr. 
P. C. Kapur, Advocate with him), foz the 


"(First Appeal No. 84 of 1954, D/-8-3- 
1965—All1.) 
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Appellant; M/s. G. N. Dikshit and O. P. 
Rana, Advocates, for the Respondent. 


AiR 1971 N. S. C. 94 (V 58) 
{From Allahabad: ILR (1967) 1 AN 707) 


J. C. SHAH, C. J. AND K. S. 
HEGDE, J. 


Hakam Singh, Appellant v. 
Gammon India Ltd., Respondent. 

Civil Appeal No. 646 of 1967. D/- 
8-1-1971. 


_ (A) Civil P. C. (1908), S. 20 — Par- 
tios cannot by agreement confer jurisdic- 
tion on Court not possessed by it under 
the Code — But agreement that one of 
the Court having such jurisdiction alone 
shall try dispute is not contrary to public 
policy and does not contravene S. 28, 
Contract Act — (X-Ref: Contract Act, 
Section 28). (Para 3) 
(B) Civil P. C. (1908), S. 20, Expl. D 
— Word “Corporation” in Expl. in- 
eludes not only statutory Corporation but 
-also company registered under Com- 
panies Act. (Para 5) 
M/s. J. P. Goyal and G. S. Chatter- 
jee, Advocates, for Appellant; Mr. V. S. 
Desai, Sr. Advocate, (Mr. B. R. Agarwala, 
Advocate of M/s. Gagrat and Co.. witb 
him), for Respondent. 


BO/BO/A115/71/GNB/C 
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AIR 1971 N. S. C. 95 (V 58) 
(From Assam: AIR 1967 Assam 58) 
J C. SHAH, C. J., K. S. HEGDE AND 
A. N. GROVER, JJ. 


The Commissioner of Income-tax, 
Assam and Nagaland etec.. Appellant v. 
G. Hyatt. Respondent. 

Civil Appeal No. 1174 of 1967, D/- 
21-1-1971. 

(A) Income-tax Act (1961), S. 56 — 
Interest on the amount of assessee’s own 
contribution to an unrecognised provi- 
dent fund cannot be considered as salary 
in view of S. 17(3) (ii) but it is an “in- 
come from other sources” within S. 56. 
AIR 1967 Assam 58, Reversed. (Para 6) 


(B) Interpretation of Statutes — 
There is no need to call into aid any of 
the rules of construction when meaning 
of the statute is piain and unambiguous. 


(Para 7) 


Mr. Jagadish Swarup, Solicitor- 
General of India, (M/s. G. C. Sharma, 
R. N. Sachthey and B. D. Sharma, Ad- 
vocates, with him), for Appellants; Mr. 
T: A. Ramachandran, Advocate. amicus 
curiae, for Respondent. 
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AIR 1971 N. S. C. 96 (V 58) 
` (From: Calcutta)* 
P JAGANMOHAN REDDY AND 
` L D. DUA, JJ. 

Basudev Hazra, Appellant v. Matiar 
Rahaman Mandal, Respondent. 

Criminal Appeal No. 171 of 1968, DJ- 
21-1-1971. 


(A) Bengal Ferries Act (1 of 1885) — 
Section 24 „applies when lessee demands 
or receives from person using ferry or 
not, some payment on pretext that it is 
due as toll when it is legally not so due. 
His liability to prosecution for extortion 
under Penal Code does not exclude appli- 
cability of Section 24. (Para 5) 


(B) Criminal P. C. (1898), S. 367 —~ 
It is not proper to ignore defence of ac- 
cused because it can legitimately be taken 
into consideration while assessing the 
value of evidence and. judging guilt or 
innocence of accused. (Para 5) 

(C) Constitution of India, Art. 136 — 
Article 136 does not confer right of ap- 


peal on party — It only confers discre- ~ 


tionary power on Supreme Court to in- 
terfere ‘sparingly in cases where grave 
miscarriage of justice has resulted from 
illegality or from misapprehension or 
mistake in reading evidence or from 
ignoring, excluding evidence or illegally 
admitting material evidence. (Para 5) 
Mr. D. N. Mukherjee, Advocate, for 
Appellant. ; 


*(Cri Ref. No. 36 of 1967, D/- 13-9-1967 
—Cal.) 
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AJR 1971 N. S. C. 97 (V 58) l 
(From Allahabad: ILR (1965) 1 All 41} 


J. C. SHAH, C. J., K. S. HEGDE Z 


AND A. N. GROVER. JJ. ) 

The Commissioner of Income-tax, 

U. P. (In both the Appeals), Appellant v. 

M/s. Gurbux Rai Harbux Rai (In both 
the Appeals), Respondent. 


Civil Appeals Nos. 1225 and 1226 of 
1967, D/-21-1-1971. 


Excess Profits Tax Act (1940), Sec- 
tion 10-A — Pendency of valid proceed- 
ing under S. 15 for assessment or reas= 
sessment of escaped excess „profits is a 
condition precedent for exercising power 


under S. 10-A to adjust liability to ex- : 


cess profits tax. ILR (1965) 1 All 41, 
Approved. _ (Para 10) 

An independent proceeding is not 
within the ambit of Section 10-A. 
power under Section 10-A_to make ad- 
justments with respect to liability to ex- 
cess profits tax can be exercised only in 
the course of original assessment or in 


BO/BO/A483/71/SSG/C 
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. A. LB 
the course of reassessment ‘and not other- 
wise. (Para 10} 


Mr. S. T. Desai, Sr. Advocate, (Mr. 
B. B. Ahuja, Advocate, and M/s. R. N. 
Sachthey and B. D. Sharma. Advocates, 
with him), for Appellant. (In both the 
M. C. Chagla, Sr. Advo- 
cate, (Mr. A. N. Goval, Advocate, with 
him), for Respondant. (in both the Ap= 
pe: 


oy 





- E) 
AIR 1971 N. S. C. 98 (V 589 
(From: Patna)* ; 
J. C. SHAH, C. J., K. S. HEGDE 
AND A. N. GROVER. JJ. . 

M/s. Chhugarùal Rajpal, Appellant v. 
S. P. Chalia and others, Respondents. 

Civil Appeal No. 1311 of 1967, Dj- 
21-1-1971. ; 

Income-tax Act (1961), S. 151 (2) — 
Notice issued under S. 148 read with Sec- 
tion 151(2) by I. T. O. on feeling that cer- 
tain transactions by assessees with cre- 
ditors were bogus and that there was 
case for investigating truth of alleged 
transactions is invalid as not complying 
with requirements of S. 151 (2).. 

f (Para 8) 


The I. T. O..had no material before 
him which could satisfy the requirements 
of either Cl. (a) or Cl. (b) of S. 147. 
Therefore he could not have issued a 
notice under Section 148. The impor- 
tant safeguards provided in Ss. 147 and 
t51 are not to be lightly treated by the 
Income-tax Officer as well as by the Com- 


~ missioner. (Para 8) 
, | M/s: M. C. Chagla and N. D. 
arkhanis, Sr. .Advocates, (Mr. S. P. 


Chowdhury and Miss Bhuvanesh Kumari, 
Advocates, and M/s. J. B. Dadachanji and 
Co., Advocates with them), for Appellant; . 
Mr. S. C. Manchanda, Sr. Advocate.. (M/s. 
R. N. Sachthey and B. D. Sharma, Ad- 
vocates with him), for Respondents. 


"(C. W. J. C. No. 952 of 1966, D/- 17-1- 
1967 — Pat.) 
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AIR 1971 N. S. C. 99 (V 58) 
J. C. SHAH, C. J., G. K. MITTER, K. S. 
HEGDE, A. N. GROVER AND 
A. N. RAY. JJ. - 


Trilochan Mishra ete., Appellants v. 
State of Orissa and others, Respondents. 

Writ Petitions Nos. 159 to 163 of 
1969, D/-21-1-1971. 

Orissa Kendu Leaves (Control of 
Trade) Act (1961), Ss. 3(2) (a), 8(1) (as 


BO/BO/A500/71/DHZ/C 
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amended in 1969) and R. 5-B (6), (7). (8), 
(9) and (16), R. 6(3) and R. 7(1) fremed 
under the Act are not violative of 
Arts. 14, 15, 19(1) of the Constitution. 
There can be no legitimate grievance 
against the amendment of the Act and 
promulgation of new rules. They are all 
necessary to enable the Governmert to 
control the business in Kendu leaves ef- 
fectively. Provisions in form G for the 
appointment of. agents and form I for 
the appointment of additional agents did 
not work against the interest of the Gov- 
ernment working a monopoly business. 
The provision for appointment of addi- 
tional agents and additional purchasers 
are not per se bad. The exigency of busi- 
ness may require such appointments The 
fact that some of the agents were romi- 
nees or relations of the purchasers does 
not affect the scheme of State moncpoly. 
Appointment of State Forest Cordora- 
tion as additional agent can in no way 
detract from Government monopoly- 
. (Paras: 12, 14) 


M/s. Govind Das, B. P. Singh and 
D. N. Misra, Advocates, for Petitieners. 
(In all petitions); Mr. M. C. Setalvad, Sr. 
Advocate, (M/s. Santosh Chatterjee and 
G. S. Chatterjee, Advocates with him), 
for Respondents Nos. 1, 108 and 108. (In 
W. P. No. 159 of 1969); Mr. M. C. Chagla, 
Sr. Advocate, (M/s. Santosh Chatierjee 
and G. S. Chatterjee Advocates, with 
him), for Respondents Nos. 1, 108 and 
109. (mn W. P. No. 160 of 1969); M/s. 
Santosh Chatterjee and G. S. Chat-erjee 
Advocates, for Respondents Nos. 1, 108 
and 109. (In W- Ps. Nos. 161 to 163 of 
1969); Mr. A. K. Sen, Sr. Advocate, (M/s. 
Santosh Chatterjee and G. S. Chatterjee, 
Advocates with him), for Respordents 
Nos. 2 to 6, 8 to 22, 24, 27, 28, 33 zo 35, 
38, 46. 49 to 51. 53. 57 to 59, 60, 63, 70, 
74, 76, 82, 84, 85, 91 and 97. (In all peti- 
tions); Mr. P. K. Mukherjee, Advocate, 
for Respondent No. 23. (In all the Peti- 
tions); Mr. M. Veerappa, Advocate, for 
Respondent No. 110. {In W- P. No. 159 
of 1969). 


AIR 1971 NSC 100 (V 58) 
(From: Calcutta)* 


J. C. SHAH, C. J., K. S. HEGDE AND: 


A. N. GROVER, JJ. 


The Commissioner of Income-tax, 
Calcutta, Appellant v, Burlop Tealers 
Ltd., Respondent. , 

Civil Appeal No. 649 of 1967, D/- 
21-1-1971. 

(A) Income-tax Act (1922), S. 34 (1) 
(a) — Disclosure of facts by assessee — 
Once the assessee has disclosed primary 


*(Income-tax Reference No. 114 of 1965, 
D/- 4-5-1966 — Cal.) 
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facts relevant to the assessment he is 
under no obligation to instruct about the 
inference the Income-tax Officer may 
raise from them. 41 IITR 191, 200, 
Followed. (Para 8) 


(B) Income-tax Act (1922), S. 34 (1) 
— Disclosure — Mere production of ac- 
count books or other evidence from which 
material facts could have been discover- 
ed with due diligence does not necessari- 
ly amount te disclosure within the mean- 
ing of this section. (Para 8) 

(C) Income-tax Act (1922), S. 34 (1) 
(a) — Proceeding under — ere on evi- 
dence and material produced the Income- 
tax Officer could have reached a conclu- 
sion other than the one reached by him 
a proceeding under this section will not 


_lie merely on the ground that the Officer 


later on regards the inference raised by 
him as erroneous. (Para 8) 

Mr. Jagadish Swarup, Solicitor- 
General of India, (M/s. Ram Panjwani, 
R. N. Sachthey and B. D. Sharma, Advo- 
cates, with him), for Appellant; Mr. C. K. ` 
Daphtary, Senior Advocate, (M/s. B. P. 
Maheshwari and N. R. Khaitan, Advo- 
cates, with him) for- Respondent. 


AIR 1971 NSC 101 (V 58) 

(From Madhya Pradesh: 1970 MPLJ 721} 
J. C. SHAH, C. J., K. S.. HEGDE AND 
A. N. GROVER, JJ. 

D. P. Mishra, Appellant v. Kamal- 
narayan Sharma and others, Respondents. 

Civil Appeal No. 1738 of 1969, D/- 18- 
12-1970. 

{A) Representation of the People Act 
(1951), Sec. 99 (1) — Corrupt practice 
-—— Petition — Non-party must be given 
opportunity to show cause why he 
should not be named. 


A person cannot be named guilty of 
corrupt practice unless he has been given 
notice to show why he should not be 
named and has opportunity o? cross-exa- 
mining witness already examined against 
him, and further for calling his defence 
evidence for being heard. (Para 6) 


(B) Constitution of India, Article 136 
—Supreme Court in appeal will not 
normally re-appraise evidence for acquit- 
tal of corrupt practice. 


The reluctance is born of the quasi- 
criminal nature of proceedings. Supreme 
Court therefore does not normally pro- 
ceed to reappraise the evidence, unless 
the High Court has misconceived the evi- 
dence or the conclusion is basically 
faulty or perverse, or where the pro- 
cedure adopted entails miscarriage of 
justice or there are similar reasons. 

(Paras 7, 19} 

(C) Press and Registration of Books 

Act (1867), S. 7 — Force of presumption 


AO/AO/G176/ 70/DHZ/C 


46 [NSC Case 102] 


ander S. 7 in a charge under Section 123 
{4) of the Representation of the People 
Act would differ with circumstances. 
(Para 11) 
(D) Press and Registration of Books 
Act (1867), S. 19-D (b) — The annual re- 
pert published by the Press Registrar 
containing the name of a person as editor 
of a newspaper being only for the in- 
formation of the Government and not 
made under any statutory provision can- 
not displace the effect of the return 
published under Section 19-D (b) eon- 
taining not the name of such person but 
some other person. (Para 14) 
Mr. E. C. Agrawala, Advocate, for the 
Appellant: M/s. M. C. Setalvad and S. V. 
Gupte, Sr. Advocates, (M/s. K. A. Chitale, 
U. N. Bachawat, Mrs. A. K. Verma, Mr. 
Sreenivasa Rao, Advocates and Mr. J. B. 
Dedachanji, Advocate of M/s. J. B. Dada- 
chanji and Co., with them), for Mr. S. C. 
Shukla; Mr. M. C. Chagla, Sr. Advocate, 
(Mr. R. S. Dabir, Advocate, Mr. Ramesh- 
war Nath, Advocate of M/s. Rajinder 
Narain and Co., and Miss Swaranjit 
Sodhi, Advocate with him), for Respon- 
dents Nos. 3 and 4. 


AIR 1971 NSC 102 (V 58) 
(From: Mysore)* 
S M. SIKRI, V. BHARGAVA AND 
C. A. VAIDIALINGAM, JJ. 


T- N. Raghunatha Reddy, Appellant 


v. Mysore State Transport Authority. 
Respondent 

Civil Appeal No 1564 of 1969, D/- 
24-2-1970. 


i (A) Motor Vehicles Act (1939), Sec- 
tions 63, 68-D (3) and 68-F (1) — Inter- 
State agreement regarding counter signa- 


tare of inter-State permit — Kolar 
Scheme for Nationalisation of Road 
Transport approved and published in 


Mysore Gazette, dated 1-3-1968 — Total 
exclusion of private operators from 
nationalised routes except existing per- 
mit-holders — Crucial date for deter- 
mining existing permit-holders within 
Ci. (d) of Scheme is date of publication 
or at least date on which Mysore State 
Transport applied for permits — Sub- 
sequent counter-signature of inter-State 
permit by Mysore S. T. A. cannot make 
its holder existing permit-holder. 


In March 1967 there was an agree- 
ment between Mysore and Andhra Pra- 
desh fro counter-signature of inter- 
State permits granted by R. T. A. of one 
State by the S. T. A. of the other State. 


The Kolar Scheme as approved was 
published under Section 68-D (3) in the 
Mysore Government Gazette on 25-1- 


*(Writ Petition No. 1112 of 1969, D/- 


15-4-1969 — Mys.) 
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1968 and on 1-3-1968 the Mysore Trans- 
port Undertaking applied under S. 68-F 
(1) to operate buses from 1-1-1969 or a 
later date. On 25-4-1968 the R. T. A. 
Cuddapah issued a permit to the appel- 
lant to operate buses on the inter-State 
route Cuddapah-Bangalcre and the per- 
mit was to be valid’ upto 13-5-71. On 
16-5-1968 the appellant applied to the 
S. T. A. Mysore for counter-signature 
under S. 63 of the Act. In the meantime 
the operation of the Kolar Scheme was 
stayed by Mysore High Court as a re- 
sult of filing writ petition by private 
operator in Mysore. On 6-7-1968 counter 
signature of the appellants permit was 
granted subject to the decision of the 
Mysore High Court about the validity of 
the Kolar Scheme. Since the validity of 
the Kolar Scheme was upheld by the 
High Court dismissing the writ petition, 
the S. T. A. Mysore, issued a notice to the 
appellant to surrender the counter-signa- 
ture slip and stop rumning buses on the 
inter-State route. The appellant chal- 
lenged this order by a writ petition. 


Held (1) when a scheme prepared 
and published under S. 68-C has been 
approved and an application has been 
made in pursuance of the scheme and in 
the proper manner -as specified in Chap- 
ter IV nothing more remains to be 
decided by the Regional Transport 
Authority and it has no option to refuse 
the grant of the permit and when taking 
action under S. 68-F (1) the Regional 
Transport Authority does not exercise 
any quasi-judicial function. and acts 
wholly in a ministerial capacity. Even 
if the date of publication may not be 
the appropriate date, at least the date on 
which the transport undertaking applies 
under Sec. 68-F (1) for a permit must be 
the date with reference to which the 
expression “existing permit holder” in 
Clause (d) of the Kolar Scheme must be 
interpreted. Since the crucial date in 
the present case was 1-3-1968, the appel- 
lant was not an existing permit-holder 
because he did not obtain his counter 
signature on the inter-State permit till 
July 1968. AIR 1961 SC 1556, Rel. on. 
Civil App. No. 347. of 1961, D/- 3-10-1961, 
Dist. (Para 11) 


(2) Apart from that the appellant 
must fail on the ground that he was not 
a permit-holder at all even if the crucial 
date be January 1, 1969. His counter- 
signature must be deemed to have laps- 
ed when the High Court dismissed the 
writ petitions in which the kolar Scheme 
had been stayed on October 7, 1968. The 
order of the Regional Transport Autho- 
rity granting the counter-signature “sub- 
ject to the decision of the High Court of 
Mysore about the validity of the 
Nationalisation Scheme of Kolar Pocket,” 
in the context means that if the writs 
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failed the counter-signature would cuto- 
matically lapse. AIR 1961 SC 93, Ref. 
to. (Pare 13) 


(B) Motor Vehicles Act (1939), Sec- 
tions 63 and 68-B — Inter-State agree- 
ment for counter-signature of inter-Siate 
permits envisaged in Proviso to Sec. 63 
is not law — It cannot override provi- 
sions of Chapter IV-A in view of speci- 
fie provisions in Section 68-B. 

(Para 15) 

(C) Constitution of India, Art. 1:6 — 
New plea — Motor Vehicles Act (1939), 
S. $8-C — Scheme imposing total exclu- 
sion of private operators whether offends 
Art. 301 of the Constitution — Poin: not 
allowed to be raised before Supreme 
Court as it was not raised before High 
Court. (Paras £, 16) 

-Mr. P. Ram Reddy, Sr. Advccate, 
(M/s P. Parameswara Rao and A. V. V- 
Nair, Advocates, with him), for Appel- 
lant; Mr. Niren De. Attorney-Generel for 
India. (M/s. R. Gopalakrishnan and 
S. P. Nayar, Advocates, with him). for 
Respondent No. 1; Mrs. Shyamla Fappu 
and Mr. Vineet Kumar. Advocates. for 
Respondent No. 2. 


AYR 1971 NSC 103 (Y 58) 
(From: AIR 1962 Patna 292) 
J. C. SHAH, J. M. SHELAT, C. A. VAI- 

DIALINGAM, K. S. HEGDE AND 

A. N. RAY, JJ. 

The State of Bihar, Appellant v. K. 
K. Misra and others, Respondents, The 
State of Maharashtra & The Attomey- 
General for India, Interveners. 

Civil Appeal No. 21 of 1966, D,- 29- 
10-1969. $ 

(A) Constitution of India, Art. 19(1), 
{3), (4), (5) — Reasonableness of restric- 
tion — Test — Second part of sub-s. (6) 
of S. 144, Criminal P. C. violates Art. 19 
(1) (b), (c) and (d) — (Criminal F. C. 
(1898), S. 144(6) second part). 

In order to be a reasonable restric- 
fion, the same must not be arbitrary or 
excessive and the procedure ani the 
manner of imposition of the restriction 
must also be fair and just. Restriction 
opposed to fundamental principles of 
liberty and justice is not reasonabl2. In 
determining whether a restriction is rea~ 
sonable Court must see whether the 
aggrieved party has a right of representa- 
tion against the restriction. Further it 
must see whether the restriction is im- 
posed in an arbitrary manner. 

(Paras 27, 28) 
Per Majority (J. C. Shah, J. contra)- 

The second part of sub-s. (@) of 
S. 144. Cr. P. C. namely the words “anless 
in cases of danger to human life, nealth 
or safety, or a likelihood of a riot cr any 
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affray, the (State Government) by notifi- 
cation in the Official Gazette, otherwise 
directs” is violative of Art. 19(1) (b), (© 
and (d) and is not saved by Art. 19(3), 


(4) or (5). AIR 1962 Pat 292. Approved 
(Para 30) 
The power conferred on the State 


Government is an independent power and 
it is an executive power. It is not to be 
exercised judicially. It is open to be 
exercised arbitrarily. The directions given 
in the exercise of that power need not be 
of a temporary nature. The ambit of 
that power is very large and it is un- 
controlled. There is no provision to 
make representation by the aggrieved 
party against the direction given by the 
Government. No appeal or revision is 
provided against that direction. 
(Paras 23, 24, 30) 
(B) Constitution of India, Art. 166 — 
Criminal P. C. (1898), S. 144(6) — Direc- 
tion given by State Government under 
S. 144(6) is an executive act within Art. 
166. (Paras 23, 24) 


Mr. D. Goburdhun, Advocate, for 
Appellant; Mr. M. K. Ramamurthi, Sr. 
Advocate, amicus curiae, for Respon- 
dents; Mr. B. Sen, Sr. Advocate, (Mr. S. 
P. Nayar, Advocate, with him), for Inter- 
vener No. 1; Dr. L. M. Singhvi, Sr. Ad- 
vocate, (Mr. S. P. Nayar, Advocate, with 
bim), for Intervener No. 2. 





AM 1971 NSC 104 (V 58) 
(From Punjab (1): AIR 1965 Puni 342 
(2) Punj.)* 
J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 

In Civil App. Nos. 344 of 1966 and 
336 of 1969. 

(1) The State of Punjab, Appellant 
(in both the Appeals) v. Bua Das Kaushal. . 
Respondent (In both the Appeals). 

In Spl. Leave Petn. (Civil) No. 2203 
of 1969:— 


(2) Bua Das Kaushal, Petitioner vy, 
The State of Punjab, Respondent. 

Civil Appeals Nos. 344 of 1966 and 
336 of 1969 and Special Leave Petn. 
(Civil) No. 2203 of 1969, D/- 13-10-1970. 


(A) Civil P. C. (1998), S. 11 — Con- 
structive res judicata — Decision in writ 
petition — Decision operates as res judi- 
cata in subsequent suit on same matter. 
AIR 1968 SC 1370, Foll (Para 4) 

(B) Civil P. C. (1908), S. 11 — Res 
judicata — Waiver of plea of res judicata 
— Plea is not waived if necessary facts 
were present in the mind of parties and 


.gone into by Court — Absence of speci- 





*((2) L. P. Appeal No. 169 of 1957, D/- 
__19-8-1958—Punj.) 
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fic plea in written statement nd framing 


of specific issue of waiver by Court is 
immaterial — AIR 1965 Punj 342, Re- 
versed; AIR 1948 PC 3, Disting. (Para 5) 


(C) Constitution of India, Art. 136 — 
Delay of ten years in filing appeal — Noe 
reason or justification for condoning de- 
Jay given ~~ Leave to appeal refused. 

(Para 5) 
; M/s. V. C. Mahajan and R. N. Sach- 
they, Advocates, for Appellant; (In both 
the Appeals); M/s. B. R. L. Iyengar and 
M. K. Ramamurthi, Sr. Advocates, (M/s. 
Bishamber Lal and H. K. Puri, Advocates, 
with them), for Respondent, (In. both the 
Appeals); Mr. H. K, Puri, Advocate, for 
Petitioner. 





AIR 1971 NSC 105 (V 58) 

{From Punjab: 1965 Pun LR (Suppj 251) 
J. C. SHAH AND A, N. GROVER, JJ. 

Ramesh Chandra Chandiok and an- 
other, Appellants v. Chuni Lal Sabhar- 
wal (dead) by his legal representatives 
and others, Respondents. 

Civil Appeal No. 1776 of 1966, DJ- 
2-10-1970. 

(A) Specific Relief Act (1877), S. 22 
»» Discretion to grant relief of specific 
performance — R having imperfect title 
agreeing to sell his lease-hold right in 
plot to A — Condition of lease requiring 
B to obtain sanction of authority for 
transfer — R forfeiting earnest money 
and cancelling contract without applying 
for sanction — Suit by A for specific per- 
formance — A’s readiness and willing- 
ness to perform his part of contract — 
Held on facts A was entitled to a decree 
for specific performance — 1965 Pun LR 
(Supp) 251, Reversed. 


_ A agreed to purchase on 18-7-1955 
from R a leasehold plot of which R was 
not in possession and in respect of which 
EÈ had not obtained a lease deed from 
the Government. The receipt for earnest 
money provided that the balance of con- 


sideration was to be paid within a month- 


at the time of the execution of the regis- 
tered sale deed.- One of the conditions 
of lease deed which was executed by the 
Government in R’s favour only on 21-5- 
56 was that the lessee was required to 
obtain sanction of the Government before 
transfer of the leasehold plot. R being 
already aware of this condition informed 
A by a letter dated 11-8-1955 that the 
sale-deed would be executed by him only 
aiter obtaining the required sanction and 
further undertook to inform A as soon 
as sanction was obtained. R however 
never took any steps till 11-11-1956 to 
apply for sanction but on the other hand 
informed A that he was not cle to 
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ALR? 


wait indefinitely for want of sanction and 
that if the rest of the consideration was 
not paid within a. week, the earnest 
would be forfeited and the agreement 
cancelled. Even though R applied for 
and obtained the required sanction on 
20-11-1956 he did not inform A about it 
and cancelled the contract. On 4-12-1956 
A filed a suit for’ specific performance 
after inquiring himself from Government 
about the giving of sanction. 


Held that on the facts and circum- 
stances of the case A must be held to be 
ready and willing to perform his part of 
the contract till date of suit and was 
therefore entitled to a decree for specific 
performance. Readiness and willingness 
cannot be treated as a straight jacket for- 
mula. These have to ke determined from 
the entirety of facts and circumstances 
relevant to the intention and conduct of 
the party concerned. There was no ma- 
terial on record to show that A at any 
stage was not ready and willing to per- 
form his part of contract or that he did 
not have the necessary funds for payment 
when the sale deed would be executed 


after the sanction was obtained. (1965) 
Pun LR (Supp) 251, Reversed. 
(Paras 6, 7) 


(B) Specife Relief ‘Act (1877), S. 22 
~~ Discretion to grant specific perform- 
ance — Must be exercised in accordance 
with sound, reasonable and judicial prin- 
ciples — Trial Court refusing to decree 
specific performance and directing refund 
of part-consideration — Appeal by plain- 
tiff — Conduct of plaintiff unequivocally 
showing that he was not willing to accept 
trial court’s decree — Fact that plaintiff 
had in meantime sought execution of 
trial court’s decree cannot disentitle him 
to obtain a decree for specific perform- 
ance in appeal — Principle of approbate 
and reprobate does not apply — (Evi- 
dence Act (1872), S. 115). (Para 8). 


(C) Specific Relief Act (1877), S. 22 
=— Decree for specific performance — 
Form of — Specific performance of agree- 
ment to sell plot — Plot transferred to 
third person by defendant — Proper form 
of decree is to direct specific performance 
of contract between defendant vendor 
and plaintiff and direct subsequent trans- 
feree to join in the conveyance so as to 
pass title residing in him. AIR 1954 SC 


75, Foll. — (Civil P. C. (1908), O. 21, 
R. 32). (Para 9) 
Mr. Bishan Narain, Sr. Advocate, 


(Mr. B. P. Maheshwari, Advocate, . with 
him), for Appellants; Mr. N. N. Keswani, 
Advocate, for Respondent No. 2; Mr.-C. 
B. Agarwala, Sr. Advocate, (Mrs. Urmila 
Aapon Advocate, with him), for Respon- 
dent No. 3. 
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AIR 1971 NSC 196 (V 58) 
(From: Punjab and Haryana)” 
K. S. HEGDE AND A. N. GROVER, JJ. 
Bakshish Singh, Appellant v. The 
State of Punjab, Respondent. 
Criminal Appeal No. 108 of 1970. D/- 


29-1-1971. 

(A) Penal Code (1360), Sec. 30) — 
Motive for murder cannot be inferred 
from the mere fact that deceased after 


having returned home after long 


period had claimed his share in  femily. 
and ` 


property from accused father 
brothers. (Para 7) 
(B) Penal Code (1860), Section 320 — 
Recovery of dead body by police on 
information given by accused on being 
questioned is not a conclusive circum 
stance but it at raises strong suspi~ 
cion against accused — (X-Ref. — Evi- 
dence Act (1872), S. 27). (Para 8) 
ere in a case the dead body was 
recovered from the river by the police 
on the information given by the accused 
and on the bank of the river there were 
broken teeth and parts of human body 
lying, it was held that anybody wha saw 
those parts could have inferred that the 
dead body must have been thrown into 
the river nearabout that place. The ac- 
cused person even if he was not party to 
the murder could have come to know the 
place where the dead body had been 
thrown. (Pera 8) 
(C) Evidence — Appreciation of — 
In a case resting on circumstantial evi- 
dence chain of evidence must be such as 
not to leave any reasonable ground for 
conclusion consistent with the innccence 
of the accused and it must be such as to 
show that within all human probzbility 
the act must have been done by tke ac- 
cused. Cr. App. No. 966 of 1969 and 
murder reference No. 61 of 1969, D/- 4-12- 
1969 (Punj & Haryana), Reversed. 


(Para 9) — 


Mr. R. L. Kohli, Advocate, for an 
pellant; M/s. Harbans Singh and R. 
Sachthey, Advocates, for Respondert. 


*(Criminal Appeal No. 966 of 1969, 
D/- 4-12-1969 and Murder Ret. No. 61 of 
1969—Punj. & Har.) 


BO/BO/A545/71/CWM/C 


AIR 1971 NSC 107 (V 58) 
(From: Assam and Nagaland)* 
K. S. HEGDE AND 
A. N. GROVER, JJ. 
The Collector of Lakhimpur, appel- 
i v. Bhuban Chandra Dutta, Respon- 
en 
Civil Appeal No. 1605 of 1969 D/- 
29-1-1971 


*(A. F. O. D. No. 56 of 1964, Die 12-9- 
1966 — Assam & Nagaland). 
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Land Acquisition Act (1894), S. 23 
(1) — In determining compensation, the 
value fetched for small plot of land can- 
not be applied to lands covering a very 
large extent — The large area of land 
cannot possibly fetch a price at the same 
rate at which small plots are sold — (X- 
Ref. Assam Land (Requisition and Ac- 
quisition) Act (25 of 1948), S. 7 (1). Deci- 
sion of Assam and Nagaland H. C. in Ap- 
peal from Original Decree No. 56 of 
1964, D/- 12-9-1966, Reversed). (Para 4) - 

M/s: Naunit Lal and S. K. Nandy. 
Advocates, for Appellant; Mr. Sarioo 
Prasad, Sr. Advocate, (Mr. S. N. Prasad, 
Advocate, with him), for Respondent. 


‘AIR 1971 NSC 108 (V 58) 
(From: Patna)* 
_ S. M. SIKRI, C. J. AND 

P. JAGANMOHAN REDDY, J. 

Prabhat Ranjan Sarkar, Appellant v. 
Paras Nath Verma, Respondent. 

Criminal Appeal No. 48 of 1967, D/- 
29-1-1971. 

Constitution of India, Article 136 — 
Where there is prima facie evidence to 
connect the accused with the offence com- 
plained against the Supreme Court would 
not interfere with the dismissal in limine 
of revision against the order of taking 
cognizance of the offence. (Para 7) 

Mr. D. Goburdhun, Advocate, for 
Appellant. . 


*(Criminal Revision No. 145 of 1967, D/- 
13-2-1967 —~ Pat.) 


BO/BO/A542/71/KSB/C 








AIR 1971 NSC 109 (V 58) 
(From: Rajasthan)* 
K: S. HEGDE AND ` 
A. N. GROVER, JJ. 

The State, of Rajasthan, Appellant 
v. Rao Raja Kalyan Singh (dead) by his 
legal representatives, Respondents. 

Civil Appeal No. 1241 of 1967, D/- 
28-1-1971. 

(A) Civil P. C. (1908), O. 6, R. 2 — -` 
Plea of non-maintainability of suit is a 
legal plea and can be accepted although 
no specific plea was taken or precise 
issue framed. (Para 6) 

(B) Municipalities — Jaipur District 
Boards Act (1947), Section 32 (b) — Dis- 
trict Board has no right to demand from 
thikanedar cess collected from sub- 
grantees and tenants in non-khalsa area 








— (X-Ref. Jaipur District Boards Act 
(1947), Ss. 31 (2), 33 & 34 (1). (Para 8) 
(Eisat Appeal No..1 of 1959, D/- 9-8- 
1966 — Raj.) 

BO/BO/AS17/71VBBIC 
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The Thikanedar has to pay the cesses 
along with his contribution to the Gov- 
ernment and the Government. thereafter 
makes it over to the District Board. He 
has no liability to make over the collec- 
tion of cesses to the District Board. 

(Para 8) 

Mr. M. C. Chagla, Sr. Advocate 

(Mr. K. B. Mehta, Advocate, with him), 

for Appellant; M/s. S. N. Prasad and 

a B. Datar, Advocates, for Respondent 
o 1. 





AIR 1971 NSC 119 (V 58) 
(From: Punjab and Haryana)* 
K. S. HEGDE AND 
A. N. GROVER, JJ. 

Kartar. Singh and another, Appel- 
lants v. Union of India and others, Res- 
. pondents. 

Civil Appeal 
28-1-1971. 

Constitution of India, Article 133 — 
A plea not taken before the High Court, 
it cannot be taken first time in appeal 
under Art. 133. (Para 3) 

Mr. S. P. Sinha, Sr. Advocate, (M/s. 
S. K. Mehta and K. L. Mehta, Advocates, 
of M/s. K. L. Mehta and Co. and Mr. 
K. R. Nagaraja, Advocate, with him), for 
Appellants; M/s. Y. L. Taneja and S. P. 
Nayar, Advocates, for Respondents Nos. 1 
to 6; Mr. E. C. Agrawala, Advocate for 
Respondent No. 7. 


*(Civil Writ No. 2499 of 1966, D/- 25-11- 
1966 — Punj. & Har.) 


BO/BO/A515/71/RGC/C 


No. 1387 of 1967, D/- 











AIR 1971 NSC 111 {V 58) 
(From Kerala: ILR (1967) 2 Ker 190} 
G. K. MITTER AND A. N. RAY JJ. 

Mangala Kunhamina Umma and 
others, Appellants v. Puthiyaveettil Paru 
Amma and others, Respondents. 

Civil Appeal No. 980 of 1967, D/- 28- 
1-1971. : 

Transfer of Property Act (1882), Sec- 
tion 58 — Mortgage or lease — Tests 
stated — (X-Ref. Transfer of Property 
Act (1882), S. 105). 


The test to be applied in determining 
if a document is a lease or mortgage is 
whether the purpose of the transaction 
is enjoyment of the property by the 
transferee or whether it is intended to 
secure the repayment of debt by trans- 
fer of interest in the property. The mere 
description of the deed as kanam kuzhi- 
kanam will not be decisive of the essence 
of the transaction. The 
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circumstances 


A.L R, 


and the conduct of the parties are always 
a very useful guide in ascertaining the 
true character and content ofthe. transac- 
tion. A mere direction to pay the reve- 
nue of the property by the grantee, 
particularly when no payment is stipu- 
lated to be made to tke grantor or when 
the payment is not directed to be made 
out of anything which is due or payable 
to the grantor, cannot be construed as a 
payment of rent or michavaram to the 
grantor. The proportion between the 


„amount advanced and the value of the 


property is one of the important tests to. 
be taken into consideration in deciding 
the nature of the transaction. Where the 
amount advanced bears a substantial pro- 
portion to the value of the property it is 
an important element indicating that the 
intention was the creation of a mortgage 
and not a tenancy. The fact that the 
document did not provide payment of 
any annual purapped to the jenmi and 
that the annual amount which was. 
directed to be paid as. revenue of the 


property is a paltry recurring annual 
liability would be an additional reason 
to support the intention of the parties 


that the transaction was a mortgage and 
not. a tenancy. 
(Paras 11, 12, 14, 18 19) 
M/s. T. Narayanan Nambiar and 
A. V. V. Nair, Advocates, for Appellanis: 
M/s. K. T. Harindranath and A. S. Nam- 
biar, Advocates, for Nos. 1 to 4 and 6 (1) 
and 6 (2), for Respondents. 


AIR 1971 NSC 112 (V 58) 
(From: Patna)* 
S. M. SIKRI, C. J. P. JAGANMOHAN 
REDDY AND I. D. DUA, JJ. 

The State of Bihar, Appellant v. 
Mohammad Khursheed, Respondent. 

Criminal Appeal No. 142 of 1967, D/- 
27-1-1971. 

Constitution of India, Article 136 — 
Where on appeal against conviction for 
murder the High Court altered the con- 
viction to one under Section 304 Part I, 
I. P. C. on itg findizg supported by evis 
dence that there was a clash between the 
accused and the deceased at the time of 
occurrence and the prosecution was un- 
able to explain the origin and the manner 
of the fight, the Supreme Court refused 
to interfere in appeal by special leave 
giving the benefit of doubt as to origin of 
the fight to the accused. (Paras 7, 8) 

Mr. D. P. Singh, Advocate, for Ap- 
pellant; Mr. K. K. Sinha, Advocate, 
amicus curiae, for Respondent. 


*(Criminal Appeals Nos. 583 and 601 of 
1966 and death Reference No. 12 of 
1966 — Pat.) 
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AIR 1971 NSC 113 (V 58) 
(From: Punjab & Haryana)* 
G. K. MITTER AND A. N. RAY, JJ. 


Gurdev Singh, Appellant v. The State 
of Punjab, Respondent. 


Civil Appeal No. 1018 of 1967, D/- 
27-1-1971. 


Constitution of India, Article 3H (2) 
— Reversion within 5 years, on adminis- 
trative grounds, of an officiating Superin- 
tendent of Police (whose mame war in- 
eluded in List 2 of Indian Police Service 
Scheme), to his substantive post, assum- 
ing the Scheme provisions had the effect 
of statutory rules and regulations, does 


not amount to a ‘punishment.’ (X-Ref. 
Indian Police Service Scheme, Pera. 4 
(Para 12) 


(iii) (b)). 


The order of reversion therefore is 
not bad for non-compliance with the 
provisions of Art. 311 (2). There was no 
bar to such reversion by reason of the 
inclusion of the Officer’s name in List II. 
The said list merely ensured that the 
officers whose names were borne thereon 
would be watched for the space of five 
years and they might be absorbed m the 
All India Service even within the said 
period as a result of periodical reviews. 
Although reversion on the ground cf un- 
fitness was mentioned in the scheme the 
possibility of such reversion when there 
was no available ` post in the cadre of 
Superintendents of Police was not ruled 
out. As the officgers in List IJ hal no 
right to be absorbed in the Indian Police 
Service immediately the direction in the 
scheme that “officers 
will continue to hold their present post” 
merely meant that they would nct be 
made to go out of their posts except on 
justifiable grounds. Holding a post in an 
officiating capacity as a Superintendent 
of Police did not entitle the holder to 
continue in that post even if officers 
senior to him who were on leave or had 
been sent out of the State on deputation 
were to come back to the State and there 
was no room in the cadre to absorb them 
all. All that paragraph 4 (ii) (b) in the 
Scheme ensured was that if they were 
found fit within five years they would be 
absorbed in the All India Service zadre. 
If they were not found fit after the end 
of that period they could be rever-ed to 
posts outside the cadre of the Indian 
Police Service or made to retire unless 
their names were also included in List IHI. 

(Para 12} 


Mis. M. Œ. Setalvad and Bishan 
Narain, Sr. Advocates, (M/s. Jawahar Lal 


*(First Appeal No. 358 of 1964, D/- 16-1- 
1967 — Punj. & Har.) ` 


BO/BO/A510/71/VBB/C. 
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Gupta and P. C. Bhartari, Advocates, 
with them), for Appellant; M/s. Harbans 
Singh and R. N. Sachthey, Advocates, for 
Respondent. 





AIR 1971 NSC 114 (V 58) 
(From: Calcutta) 
S. M. SIKRI, C. J., P. JAGANMOHAN 
REDDY AND I. D. DUA, JJ. 

Vivian Rodrick, Appellant v. The 
State of West Bengal, Respondent. 

Criminal Appeal No. 137 of 1970, D/- 
27-1-1971. 

Penal Code (1860), Section 302 — 
Extremely excessive delay in the disposal 
of the case of the accused-appellant 
would by itself be sufficient for imposing 
a lesser sentence of imprisonment for life 
and the matter should not be left for a 
mercy decision of State Government 
under Section 402, Criminal P. C. Deci- 
sion of Calcutta High Court, Reversed. 

(Para 6) 





BO/BO/A509/71/DHZ/C 


AIR 1971 NSC 115 (V 58) 
(From: Govt. of India Ministry of 
Steel Mines and Metals, New Delhi)* 
G. K. MITTER AND A. N. RAY, JJ. 


Chowgule & Company (Hind) Pvt. 
Ltd., Appellant v. Union of India and 
another, Respondents. 

Civil Appeal No. 910 of 1967, D/- 25- 
1-1971. 

Mines and Minerals (Regulation and 
Development) Act (1957), S. 30 — It is 
incumbent on the Central Government to 
indicate the grounds on which revision 
application is disposed of unless the 
State Government had already in its 
order of rejection given the grounds and 
Central Government referred to them in 
its capacity as revising authority. (X-Ref. 
Mineral Concession Rules (1960), Rr. 54 
and 55). AIR 1967 SC 1606, Relied on; 
AIR 1971 NSC 55, Referred. 

Paras 4, 11). 


Mr. H. R. Gokhale, Sr. Advocate, 
(Mr. D. N. Gupta, Advocate, with him), 
for Appellant;. Mr. V. K. Krishna Menon, 
Sr. Advocate, (Mr. S. P. Nayar, Advocate, 
with him), for Respondent. 


*(Revn. Appln. under Rule 54 





of the 
Mineral Concession Rules 1960. Govt. 
of India Ministry of Steel Mines & 
Metals, New’ Delhi, No. MV-1 (437) of 
1966, D/- 4-4-1967). 


BO/BO/A507/71/GNB/C 
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AIR 1971 NSC 116 (V 58) 
(From: Bombay)* 
z J. M. SHELAT AND 
Cc. A. VAIDIALINGAM, JJ. 


R. K. Audim and others, Appellants 
v Special Steel Ltd, Bombay and 
another, Respondents. 


Civil Appeal No. 313 of 1967, D/- 22- 


1-1971. 


; Central Excise Rules (1944), 
_and 10A — 
sought to be recovered on the ground 
tbat original imposition was at a lower 
rate due to misapprehension of the 
Department R. 10 and not R. 10A applies. 
(Para 7) 
Dr. V. A. Seyid N EET T Sr. Ad- 
oa, (Mr. S. P. Nayar, Advocate, with 
him), for Appellants; Mr. S. J. Sorabjee, 
Advocate and M/s. J. R. Gagrat and B.R. 
Agarwala, Advocates of M/s. Gagrat & 
Co., for Respondents. 


*(Appeal No. 110 of ‘1965, D- 9-12-1966 
— Bom.) 


Er. 10 
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AIR 1971 NSC 117 (V 58) 
(From: Bombay)* 
J. M. SHELAT AND 
A. VAIDIALINGAM, JJ. 

We he ea Assistant Collector of 
Central Excise, Bombay and others, Ap- 
pellants v. The Elphinstone. Spinning and 
Weaving Mills Co. Ltd, Respondent. 

Nirlon Synthetics 
cals Ltd., Intervener. 


22-1-1971. 


(A) Central 
(1944), S. 37 — 


Civil Appeal No, 1467 of 1967, DI- . 


Excises and Salt Act 


of demand refers to wrong provision 
does not per se render it invalid if autho- 
_ xities have power to issue such notice 
under other provision. (Paras 14, 15) 


(B) Central Excises and Salt Act 
-~ (1944), Sec. 37 — Central | Excise. Rules 
(1944), Rule 10 — Word “paid” in rule 
can reasonably be interpreted to mean 
“ought to have been paid”. (X-Ref:— 
glee of Statutes). (1963) 3 SCR 
893 & (1968) 1 QB 487, Applied. 


(Paras 18, 22) 


In case of ambiguity word should 
not be construed literally but in the con- 


text in which it occurs in order to dis-. 


cover its appropriate meaning. - 
é i (Para 18} 


LC a 
*(Appeal No. 69 of 1963, D/- 2-7-1965 —. 


Bom.) 
BO/BO/A503/71/SSG/C 


Where additional duty is’ 


Fibres & .Chemi~. 


Central Excise Rules . 
(1944), Rr. 10A, 9 (2) — Fact that notice — 


‘should take immediate 


A. I. R, 


{C) < entral Excises and Salt Act 
(1944), S. 37 — Central Excise Rules 
(1944), Rule 10 — Rule dealing with re- 
covery of duties short levied applies also 
to cases of nil assessment. (1963) 3 SCR, 
893 and (1968) 1 QB 487, Applied. 

. (Paras 25, 23, 22, 18) 

In order to attract Rule 10 it is not 
necessary that some ‘amount of duty 


. ought to have been assessed and that 


amount ought to have been also actually 
paid. This rulé applies to a case where 
there has been a-nil assessment in which 
case entire duty later on assessed: must 
be considered to-be duty originally short 
levied. Rule 10A does not apply to such 
a case. (Paras 23, 26) 


(D) Central Excises and Salt Act 
(1944), Section 37 — Central Excise Rules 
(1944), Rule 9 (2) — In order to attract 
R. 9 (2) goods liable to duty must have 
been removed clandestinely and without 
assessment... (Para 26) 

Dr. V. A. Seyid Muhammad, Sr. Ad- 
vocate, (Mr. S. P. Nayar, Advocate, with 
him), for ‘Appellant; Mr. C. K. Daphtary, 
Sr. Advocate, (M/s. Anil B. Diwan and 
Suresh. A. Shroff, Advocates, and M/s. 


_ Ravinder eon and O. C. Mathur, Advo- 


cates of M/s. J. B. Dadachanji and Co., 
with him), rat Respondent; Mr. Ra J. 
Sorabjee, Advocate, and Mr. 
Mathur, Advocate of M/s. J. B. 


C. 
Dads 
chanji and Co., for Intervener. s 


. AIR 1971 NSC 118 (V 58) 
(From: Rajasthan)* 
G. K. MITTER AND A. N. RAY, JJ. 
- Bhanu Kumar Shastri, Appellant v. 


Mohanlal Sukhadia and others, Respon- 
dents. ' ; 

- Civil Appeal’ No. 1515 of 1968, D/- 
22-1-1971. T ; 


- (A) Representation of the People Act - 
(1951), Section 116-C — A case neither 
based on pleadings nor raised before High 
Court cannot be allowed to be raised at 
appellate stage before Supreme Court. 

(Para 25) 
(B) Rajasthan Urban. Improvement 
Act (35 of 1959), Ss. 72, 2 (1) (i) and 2 (1) 
(vi) — A road cannot be an improvement 
so as to attract Section 72 (Obiter). 
(Para 33) 
(C) Public Works Department Finan- 
cial and Accounts Rules,- Rule 375 — If 
an officer is required to carry out a work 
for which no appropriation exists, he 
steps to obtain 
orders either to stop work or regularise 
its execution from appropriate competent 
authority. (Para 40) 


See ee ey a a N A 
*(Election Petition No. 3 of 1967, D/- 10- 
5-1968 — Raj.) i 
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(D) Pee pagan ie of the People Act 
(1951), S. 116-C — In appeal under Sec- 
tion 116-A Supreme Court may in appro- 
priate case permit respondent-to support 
judgment under appeal on any ground 
even though decided against him. (X-Ref. 


Civil P. C. (1908), O. 41, R. 22). AIR 1965 
SC 669 and C. A. No. 1125 of 1970, D/- 
21-1-1971 (SC),: Relied on. (Para 52) 


Where in an election petition the. 


High Court has overlooked important aad 
crucial documents or oral evidence in 
arriving at a finding, in appeal under Sec- 
tion 116-A therefrom the Supreme Court 
will be justified in recording the correct 

dings on materials overlooked and 
ignored by High Court. (Para 34) 


(E) Representation of the People Act 
{1951), S. 123 — Allegation of corrupt 
practice being one of serious nature orus 
of its proof lies on election petitioner —~ 
(X-Ref. Evidence Act (1872), S. 101). 

(Para 55) 

(F) Representation of the People Act 
{1951), S. 123 — While making allegaticns 
of corrupt practice against Ministers on 
eve of election their normal bona fide 
acts should be kept apart from abuse of 
opportunities of power and _ resources 
which are not. available to their oppo- 
nents. AIR 1968 SC 1191 & AIR 1968 5C 
1083, Relied on. (Para 37) 


Genuine and bona fide aims and 
aspirations of candidates who happen to 
be ministers on eve of election have to be 
protected while their mala fide abuse and 
arrogance of power will have to be 
censured. The test is whether the Miris- 
ter concerned did any act which can be 
construed to be with a view to entering 
into an election bargain with voters. A 

(Paras 58, 39) 


M/s. A. S. Bobde, Guman Lal Lodaa, 
J. S. Rastogi, Jagdish Pandya, M. L. 
Vaidya, D. V. Dani, S. 
Advo- 
cates for Appellants; Mr. S. Mokan 
Kumaramangalam, Sr. Advocate, (M/s. I. 
L. Gobhil and K. Baldev Mehta, Adyo- 
cates with him), for Respondent No. 1; Mir. 
M. B. L. Bhargava, Sr. Advocate, (M/s. 
S. N. Bhargava and Sobhag Mal Jein, 
i with him), for Respond=2nt 
o. 4. 





AIR 1971 NSC 119 (V 58) 
(From Rajasthan: ILR (1966) 16 Raj 483) 
G. K. MITTER AND A. N. RAY, Jd. 


The State of Rajasthan, Appellant v. 


Shri Mohan Lal Vyas, Respondent. 
Civil Appeal No. 996 of 1967, D/- 22 
f-1971. 
Constitution of India, Art. 19 (1) (g} 
and (6) — Pre-Constitution agreements 


BO/BO/A506/71/YPB/C 


S. Parekh, S. S.. 
. Khanduja and N. K. Shejwalkar 
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by State granting monopoly rights to 


citizen to carry on business of plying 
buses become void and unenforceable 


after the Constitution and any amount 
due to State under such agreement, there- 
fore, cannot be recovered. ILR (1966) 16 
Raj 483, Affirmed. (Paras 6, 7 & 8) 


Mr. K. B. Mehta, Advocate, for Ap- 
Pelant Mr. M. C. Chagla, Sr. Advocate, 
(Mr. B. D. Sharma, Advocate, with him), 
for Respondent. 


AIR 1971 NSC 120 (V 58) 
(From: Punjab)* 
`G. K. MITTER AND A. N. RAY, JJ. 

M/s. Exen Industries, Appellant v. 
The Chief Controller of Imports and Ex- 
ports, New Delhi and others, Respon= 
dents. 
í a Appeal No. 971 of 1967, D/- 22- 

Constitution of India, Article 226 — 
High Court tan reject a petition in limine 
when it is satisfied that the authorities 
whose acts are impugned have acted pro- 
perly or the petition raises complicated 
questions of fact for determination but 


not when a prima facie case for in- 
vestigation is made out. (Para 5) 
Thus where a petition against an 


order refusing to grant licences under the 
Imports (Control) Order was rejected in 
e though a prima facie case for 
investigation was made out: the order 
was set aside and the case was remand- 
ed. Civil Writ No. 25-D/1964, D/- 6-1-1966 
(Punjab High Court, Circuit Bench at 
Delhi), Reversed. (Paras 4, 6) 


M/s. S. J. Sorabji and Janendra Lal, 
Advocates, and Mr. B. R. Agarwala, Ad- 
vocate of M/s. Gagrat and Co., for Appel~ 
ant; Dr. A. V. S rae: Muh uhammad, Sr. 
Advocate, (Mr. P. Nayar, Advocate, 
with him), for Rannin 


O E aa 
*(Civil Writ No. ay of 1966, D/- 6-1- 
1966 — Punj. at Delhi). 
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‘AIR 1971 NSC 121 (V 58) 
(From: Calcutta)* 
J. C. SHAH, C. J.. K. S. HEGDE AND 
A. N. GROVER, JJ. 


M/s. Karam Chand Thapar & Bros. 
(Pvt.) Ltd., Appellant v. The Commis- 
sioner of Income-tax (Central), Calcutta, 
Respondent. 


Civil Appeal No. 1286 of 1967, Dj- 
21-1-1971. 


*@. T. Reference No. 178 of 1961, D/- 20- 
9-1966 — Cal.) 
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(A) Income-tax Act (1922), Sec. 66 — 
Income Tax Appellate Tribunal is a final 
fact finding authority — Neither the High 
Court in reference nor the Supreme 
Court in appeal can re-appreciate the 
material on record to find out whether 
the facts found by the Tribunal are cor- 
rect or not. (X-Ref. S. 66-A). 


(Para 7) 
(B) Income Tax Act (1922), S. 4 — 
Capital or income — Compensation re- 


ceived by assessee for termination of one 
of its managing agencies, which resulted 
in the destruction of a source of income, 
is a capital receipt. (Case law referred). 
AIR 1965 SC 65, Followed. 
(Paras 8 & 11) 
(C) Income-Tax Act (1922), Section 4 
— Question whether a receipt is capital 
or income is a mixed question of law and 
facts — Though the question may depend 
on the particular facts of each case, the 
conclusion to be drawn from those facts 
is one of law. (Case law referred). 
(Para 9) 


Mr. A. K. Sen, Sr. Advocate (Dr. 
D. Pal, M/s. T. A. Ramachandran and 
D. N. Gupta, Advocates, with him), for 
Appellant; Mr. Jagadish Swarup, Solici- 
tor-General of India (M/s. S. K. Aiyar, 
R. N. Sachthey and B. D. Sharma, Advo- 
cates with him), for Respondent. 





AIR 1971 NSC 122 (V 58) 
(From: Allahabad)* 


J. C. SHAH, C. J.. K. S. HEGDE AND 
A. N. GROVER, JJ. 


The Reliable Water Supply Service 
of India (Pvt.) Ltd. Appellant v. The 
Union of India and others, Respondents. 

Civil Appeal No. 1327 of 1967, D/- 
21-1-1971. 


(A) Arbitration Act (1940), S. 2 (a) l 


— Construction of arbitration agreement. 


Where an arbitration clause provided 
for mutually making good the loss or 
damage arising out of the execution of 
the contract, the sustainability of the 
claim for damages and the quantum 
thereof, was subject to arbitration clause. 
F. A. F. O. No. 64/1963, D/- 4-3-1966 (All. 
High Court Lucknow Bench), Affirmed. 

(Paras 4, 5) 


(B) Civil P. C. (1908), S. 115 — High 
Court can convert an appeal into a revi- 
sion when the Court whose order is ap- 
pealed against has illegally exercised its 
jurisdiction. F. A. F. O. No. 64/1963, D/- 
43. 1966 (All. High Court, Lucknow 
Bench), Affirmed. (Para 6) 


*(F. ALF. O. No. 64 of 1963, D/- 4-3-1966 
— All. — Luc-Bench.) 
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A.LR. 
M/s. S. N. Prasad, K. L. Saksena and 


R. B. Datar, Advocates, for Appellant; 
Dr. L. M. Singhvi, Sr. Advocate, (Mr. 
S. P. Nayar, Advocate, with him), for 


Respondents. 


AIR 1971 NSC 123 (V 58) 
J. C. SHAH, C. J. K. S. HEGDE AND 
A. N. GROVER, JJ. 
A. Periakaruppan Chettiar (Minor), 
Petitioner v. The Szate of Tamil Nadu 
and others, Respondents. 


Writ Petition No. 623 of 1970, D/- 21- 
1-1971. 

(A) Education — 
India, Article 14 — 


Constitution of 
Unequal treatment 
by hostile _ intent te reject candidature 
will not be lightly presumed to be 
harboured by Selection Committee. (X- 
Ref. Evidence Act, Ss. 101-104). 

(Paras 2 & 3) 


Selection Committee’s affidavit of de- 
nial of intent to circumvent Court’s order 
by hostility towards the candidate will 
hold good despite the fact that candidate 
naturally could nct possibly produce 
third party evidence to support his allega- 
tion of hostility shown by the Committee 
at his interview. (Paras 2 & 3) 


(B) Education — Constitution of 
India, Article 14 — Where a Selection 
Committee examining candidates for ad- 
mission to Government-run Coileges, of 
its own accord allots unequal values to 
items of merit-tests provided by the ap- 
pointing State without allotting separate 
matters for the items, the selection has 
to be set aside as offending equal oppor- 
tunity of education. American Juris- 
prudence Vol. 15 page 485 foot-note 20 
and AIR 1964 Mys 132, Followed. 

(Paras 8 & 9) 


The reason is that Selection Com- 
mittee has no discretionary power to alter 
the normal presumption that where items 
of test provided by appointing State have 
not been shown to carry unequal value, 
all the items are equal tests, and conse- 
quently carry equal merit-marks. 

(Paras 8 & 9} 


M/s. K. K. Venugopal and R. Gopala- 
krishnan, Advocates, for Petitioner; Mr. 
S. Govind Swaminathan, Advocate-Gene- 
ral for the State of Tamil Nadu, (M/s. 
S. Mohan and A. V. Rangam, Advocates, 
with him), for Nos. 1 to 5, Respondents. 
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AIR 1971 NSC 124 (Y 58) 
(From Madras: ILR (1967) 3 Mad 465} 


J. C. SHAH, C. J., K. S. HEGDE AND © 


A. N. GROVER, JJ. 


The Commissioner of Income-tax, 
Madras (In C. A. No. 365 of . 1967) & 
PS. PL. SP. Subramaniam Chettiar and 
others (In C. A. No. 671 of 1967), Appl- 
lants v. T. S. PL. P. Chidambaram (dead). 
by legal representatives (In C.A. No. 365 
of 1967) & The Commissioner of Income- 
tax, Madras (in C. A. No. 671 of 19€7), 
Respondents. 

Civil Appeals Nos. $65 and 671 of 
1967, D/- 21-1-1971. 

(A) Income-tax Act (2922), Sec. 34 
(1) .(a) — Income-tax Officer can initiate 
proceedings under Section 34 when at 
the time of issuing notice under Sec. 34 
(1) (a) he has formed a belief on -he 
basis of material before him that th2re 
was under-assessment and that the same 
has resulted from non-disclosure of 
material facts. (1961) 41 ITR 191, Rel. on; 
ILR (1967) 3 Mad 465, Affirmed. 

(Para 6) 

The fact that in original assessm2nt 
proceedings the Income-tax Officer did 
not choose to act on vague information he 
had received as he was nct satisfied about 
the correctness of that information, 
would not take the case out of Section 34 
(1) (a) particularly when assessee had 
failed to place truly and fully all the 
material facts before him. 

(Pare 6) 


(B) Income-tax Act (1922), Section 34 

(1), (a) — Income-tax Officer is not re- 
quired to issue fresh notice under Sec- 
tion 34 (1) (a) where the assessment order 
under Section 34 is set aside by Appel- 
late Assistant Commissioner only on the 
ground that the assessee had not b2en 
given a proper opportunity to put ior- 
ward his case. ILR (1867) 3 Mad <65, 
Affirmed. (Pare 7) 
All that the Income-tax Officer has 

to do is to afford proper opportunity to 
assessee. to put forward his case. 
: (Pare 7) 

(C) Income-tax Act (1922), Section 10 

— If amount received by creditor-as- 
sessee without direction from  dettor 
about its appropriation, is not entered by 
assessee in his account -books, ‘that 


- amount can be treated as income by way 


of interest. (1933) 2 ITR 94, Distingu_sh- 
ed. ILR (1967) 3 Mad 465, Reversed. 
(Para 13) 
The system of maintaining accotnts 
is wholly irrelevant if receipt in question 
had not been entered in the account at 
all and so the assessee cannot be presum- 
ed to have appropriated that amount to- 
wards principal amount. (Para 13) 
Mr. B. Sen, Sr. Advocate, (M/s. B D 
Sharma and R. N. Sachthey, 
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‘Advocates, 
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with him), for Appellants (In C. A. 365/ 
aed) and Respondents (In C. A. 671) 
1967); M/s. T. A. Ramachandran and D. N. 
ae: Advocates, for Respondents (In 
C 365/1967) and Appellants (in C. A. 
si/ia6. 


AIR 1971 NSC 125 (V 58) 
(From Delhi: 70 Lab. I. C. 76) 

J. C. SHAH, C. J, G. K. MITTER, 
K. S. HEGDE, A. N. GROVER, AND 
A. N. RAY, JJ. 

Bk. Sardari Lal, Appellant v. Union 
of India and others, Respondents. 

Bhagwan Dass Shastry, Intervener. 
aye Civil Appeal No. 576 of 1969, D/- 21- 

Constitution of India, Article 311 (2), 
Proviso (c} — Satisfaction that in the 
interest of the security of the State it is 
not expedient to hold inquiry of the civil 
servant of the Union must be that of 
President himself. That function cannot 
be delegated or allocated by President to 
any one else. (X-Ref. Constitution of 
India, Articles 77 and 226). (X-Ref. Govs 
ernment of India (Allocation of Business) 
Rules (1961)). AIR 1964 SC 600 & AIR 
1964 SC 648, Rel. on; 1970 Lab IC 76 
(Delhi), Reversed. (Para 8) 

Thus where the President had no 
occasion to deal with the case of the ap- 
pellant whose dismissal without holding 
inquiry was ordered by the Joint Secre- 
tary in the name of the President under 
Government of India (Allocation of Busi- 
ness) Rules (1961), the order was ultra 
vires and Article 77 (2). would not stand 
in the way of the Court in examining the 
validity of the order. 

(Paras 9, 10) 


Mr. A. S. R.. Chari, Sr. Advocate 
(M/s. S. K. Mehta and K. L. Mehta, Ad- 
vocates of M/s. K. L. Mehta and Co. and 
K. R. Nagaraja, Advocate -with him), for 
Appellant; Mr. S. T. Desai, Sr. Advocate 
(Mr. R. N. Sachthey, Advocate with him), 
for Respondents Nos. 2, 3 and 6; Mr. S. P. 
Nayar, Advocate, for Respondents Nos. t 
4 and 5; M/s. $. K. Mehta and K. 
Mehta, Advocates of M/s. K. Oo Mobis 
and Co., for Intervener. 
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"AIR 1971 NSC 126 (V 58) 
(From Allahabad: AIR 1963 All 52) 
J. C. SHAH, C. J.. K. S. HEGDE AND 
A. N. GROVER, JJ. ? 
. Sardar Balwant Singh, Appellant v. 
Bishan Sahai Om Prakash and others, 
Respondents. 
ce Appeal No. 1200 of 1967, D/- 
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Debt Laws — Displaced Persons 
(Debts Adjustment) Act 11951), S. 13 — 
Although Section 13 does not permit the 
claim against displaced person to be pre- 
ferred in the application under that sec- 
tion, the application containing joint 
claim both against the displaced person 


and the non-displaced person should not — 


be dismissed on that account but should 
be allowed to be continued by allowing 
its amendment by deleting name of -dis- 
placed person.. AIR 1963 AIL 52, Revers- 
' ed. (Para 6) 
: Mr. S. T. Desai, Sr. ` Advocate, (Mr. 
N. H. Hingorani, Advocate, with him), fòr 
„Appellant; Mr. Bishan Narain, Sr. Advo- 
cate, (M/s. I. S. Sawhney, N. N. Sharma, 
and K. K. Raizada, Advocates, with him), 
for: pee Nos. 2 and- 3. 


AIR 1971 NSC 127 (V 58). g 
(From Calcutta: 71 Cal WN 926). . 
J. C: SHAH, C. J., S. M. SIKRI, 
Vy. BHARGAVA, K. S. HEGDE, : 
. A. N. GROVER ‘AND I. D. DUA, JJ. 
Union of India, -Appellant v. 
Prakash Mitter, Respondent. 


01-1971. 


(A) Constitution of India, Article 132 
(1) — A single Judge of a High Court can 


grant a certificate under ‘Article 132 (1). 


in very exceptional cases where direct ap- 
peal to Supreme Court is necessary and 
in view of grave importance of case an 
early decision is 

interest. i 


Where. a single Judge of the. High 
Court had ‘granted a- certificate under 
Article 132 (1) at the instance of the 
“Union of India who had not availed of 
its ordinary. remedy by way of appeal 
under the Letters Patent and the-respon: 
dent could not on the date of the impugn- 
ed order of the President under Art. 217 
(3) be-reinstated . because he was on his 
own case more than 62 years of age, it 
was held that the certificate should not 
have been asked for or granted. The 
Supreme Court however did not think fit 
to vacate the certificate already granted. 

(Para 17) 

(B) Constitution of India, Article 217 
(3) — Where the President acting on the 
advice of Chief Justice of India expressly 
recorded that he ‘accepted that - advice 
and that the age of the concerned Judge 


. should be determined according to a cer-. 


tain date of birth the decision is not open 

to ‘challenge as not being his own deci- 
sion. 71 Cal WN 926, Reversed. 

i - (Para 19) 


(CG) Constitution’ of India, Article 217 
(3) — The mere fact that the President 
Was assisted by machinery- of -Home 
Affairs Ministry in serving notices and 
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‘sending the papers 


Jyoti 
Civil Appeal No. 52-of 1968,: D/-. 21i 


required in public- 
f (Para 17). 


va A. I. Re 
receiving communications addressed to 


him cannot lead to inference that he was - 


-guided by that ministry im arriving at his 
decision particularly when no rules were 
framed regarding inquiries under Artix 
cle 217 (3). 71 Cal WN 926, Reversed. 
(Para 21) 
Even in the matter of serving notice 
and asking for representation from a 
Judge of the High Ccurt where a ques- 
tion as to his age is raised, the President’s 
Secretariat should ordinarily be the chan- 
nel, that the President should have con- 
sultation with the Chief Justice of India 
as required by the Constitution and that 
there must be no irterposition of any 
other body or authority, in the consulta- 
tion between the President and the Chief 
Justice of India. ~ ' (Para 31) 
Any irregularity in procedure viz., 
through the Home 
‘Minister and the Prime Minister who 
countersigned. them as if it was an execu~ 
tive matter does not affect the validity 
of order of.the President on ground that 
he was guided by the Home Minister or 
the Prime Minister. - (Para 22) 


3 (D) Constitution of India, Article 217 
(3) — The sending of case papers and 
entire evidence to the Chief Justice and 
obtaining’ his advice fully comply. with 
requirements of Article — Personal dis- 
cussion with: the Chief Justice is not at 
all a condition precedent to a valid deci- 
sion. (Para 23) 


(E) Constitution of India, Article 217 
(3) — The President while determining 
age of a High Court Judge discharges 


judicial and not. executive function -—~ 


Though rules of natural justice have to 
be followed, personal hearing to concern- 
ed Judge is not obligatory. 

: (Paras 24, 25) 


_ Normally an opportunity for an oral 
hearing . should be given to the Judge 
whose age is in question, 


on consideration ofsuch materials as may 
be placed by the Judge concerned and 
the evidence against him after. the -same 
is disclosed to him. The President acting 
under Article -217 (3) performs a judicial 
function of grave importance under the 
scheme of our Constitution. He cannot 
act on the advice of kis Ministers. 
(Para 31) 
Article 217 (3) does not guarantee a 
right of personal hearing. Nor is a per- 
sonal hearing a necessary incident of 
rules of natural justice.. Except in pro- 
ceedings in Courts, a mere denial of op~ 
portunity of making an oral representa~ 
tion will not, without more, vitiate the 
proceeding. A party likely to be affect- 
ed by a decision is entitled to know the 
.evidence against him, and to have an 
opportunity of making a representation. 
He however cannot claim that an order 
made without affording him an‘ opportu- 


and the ques- : 
tion should be decided by the President - 


ahs 
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nity of a personal hearing is invalid. The 
President while making an enquiry is 
not a Court and the giving of personal 
hearing is entirely discretionary. 
(Paras 24, 25) 
(F) Constitution of India, Article 217 
(3) — Order of President even though 
made final can be set aside by Court in 
appropriate cases — Court will not sit in 
appeal over order and will not substitute 
its own opinion for that of President. by 
weighing the evidence before President. 
(Para 31) 
The Court can inierfere with the 
order of the President where it arpears 
that it was passed on collateral considera- 
tions or the rules of natural justice were 
not observed, or that the Presiclent’s 
judgment was coloured by the adv-ce or 
representation made by the executive or 
it was founded on no evidence. . 
(Para 31) 


Mr. Jagadish Swarup, Solicitor Gene- 
ral of India, (M/s. Ram Panjwani and 
S. P. Nayar, Advocates, with him), for 
Appellant; Respondent in person. 





AIR 1971 NSC 128 (V 58) 
(From: Madras)* 


5. C. SHAH, y J., K..S. HEGDE. AND 
A. N. GROVER, JJ. 


The State N Madras and another (In 
all the Appeals), Appellants v. S. Fadma- 
nabhan etc., Respondents. . 


Civil Appeals Nos. 177 to 183 ož 1967, 
Dj- 21-1-1971 


Tamil Nadu General Sales Tax Act 
(1 of 1959), S. 17 — Notification under 
Section 17 when promulgated on tha very 
date of commencement of the Act is valid 
though it bears earlier date. (X-Ref. S. 53 
(4)). W. A. Nos. 354 to 360 of 1963, D/- 
28-12-1964 (Mad), ` Reversed; 1952 SCR 
905, Distinguished. f (Fara 3) 
__ Fact that Government has takən the 
decision earlier to commencement of the 
Act to publish notification under Sec- 
tion 17 does not render it invalid when it 
was actually published and was tc come 
into force on the very date of commence- 
ment of the Act.- (Fara 3) 

Mr. S. T. Desai, Sr. Advocate, (Mr. 
A. V. Rangam, Advocate with him), for 
Appellants (In all the Appeals); Mr. T. A. 
Ramachandran, Advocate, amicus curiae. 
for Respondents (In all the Appeals). 


"(Writ Appeals Nos. 354 to 360 of 1963, 
D/- 28-12-1964 — Mad.) 
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| AIR 1971 NSC 129 (V 58) 
(From: Kerala)* 
G. K. MITTER AND A. N. RAY, JJ. 

. Daisy and another. Appellants v. The 
State of Kerala (In both the Appeals), 
Respondent. 

Civil Appeals Nos. 1010 and 1011 of 
1967, D/- 20-1-1971. 

Land Acquisition Act (1894), S. 23 — 

fixing compensation for plats acquir- 
ed, the market. price fixed in respect of a 
contiguous -plot recently acquired can be 
taken into consideration and compensa- 
tion fixed after comparing relative situa- 
tion and importance of the plots — A. S. 
Nos. 506 and 510 of 1961, D/- 22-12-1964 
(Kerala), Partly reversed. 

‘(Paras 4, 5 & 6) 

Plot A which was acquired in 1957 
was facing the civil lines and was sur- 
rounded on all sides by roads, one of 
them being the major K. K. road and was 
suitable as a commercial building site. 
The District Judge, on a consideration of 
the evidence before him, fixed the 
average market price of the plot at 
Rs. 1000/- per cent. Plots B, C and D 
which were contiguous to plot A were 
acquired in 1956. With regard to com- 
pensation of these plots. 

Held (1) that plot B had not the same 


` advantage as plot A but as it abutted on 
a road and was not far removed 


from 
plot A, it was not improper to fix com- 
pensation at Rs. 500/- per cent. 
l (Para 4) 
(2) that although plot C was con- 
tiguous to plot B, there was no ground 
for disturbing the compensation of 
Rs. 250 per cent. already awarded as it 
had no road frontage and wes a part of 
a hill-side with a slope. (Para 5) 
(3) that as plot D. abutted on the 
main K. K. road it should be compensat- 
ed for at the same average rate awarded 
to plot A. . (Para 6) 
Mr. A. R. “mio Tyer, Senior Ad- 
vocate, (M/s. J. M. Ponnen and P. Kesava 
Pillai, Advocates, with him), for Appel- 
lants (In both the Appeals): Mr. A. G 
Pudissery, Advocate, for Respondents’ (In 
both the Appeals). 


*(&. S. Nos. 506 and 510 of 1961, D/- 22- 
12-1964—Ker.) . 


BO/BO/A475/71/GMI/C 


AIR 1971 NSC 130 (V 58) 
(From: Calcutta) 

K. S. HEGDE AND A. N. GROVER, JJ. 

The Standard Refinery and Distillery 
Ltd., Appellant v. Commissioner of In- 
come-tax, Calcutta, Respondent. 

Civil Appeal No. 1585 of 1968, DJ- 
8-1-1971. i 


BO/BO/A205/71/DVT/C 


58 [NSC Cases 131-133] 


Income-tax Act (1922), Section 24 (2) 
— For determining . whether separate 
transactions by a Company constitute 
“same business” decisive test is unity of 
control and not the nature of the lines of 
business — Decision of Calcutta High 
Court, Reversed. AIR 1967 SC 816 & 
(1970) 77 ITR 739 (SC), Relied on. 
(Para 9) 
Held on facts that the transactions 
of Company of purchasing major shares 
of another Company and then conducting 
- its sugar manufacturing business respec- 
tively were dealt with by a common 
management, common business organiza- 
tion, common administration, common 
fund and common place of business. 
Those transactions constituted “same 
business” within meaning of Section 24 
(2). The Company was entitled to set off 
unabsorbed loss pertaining to share busi- 
ness. (Paras 8, 9) 
Mr. S. C. ` Manchanda, Sr. Advocate, 
(M/s. Gobind Das and D. N. Gupta, Ad- 
vocates, with him), for Appellant; Mr. 
S. Mitra, Sr. Advocate, (M/s. S. K. Aiyar 
and R. N. Sachthey, Advocates, with 
him), for Respondent. 





AIR 1971 NSC 131 (V 58) 
(From: AIR 1967 Andhra Pradesh 99) 
J. C. SHAH, C. J, K. S. HEGDE AND 
A. N. GROVER, JJ. 


Commissioner of Income-tax, Andhra 
Pradesh, Hyderabad, Appellant v. M/s. 
Jayalakshmi Rice and Oil Mills Conirac- 
tor Co., Respondent. 


Civil Appeal No. 545 of 1967,. D/~ 
15-1-1971. 
Income Tax Act (1922), S. 26-A — 


For puyposes of Rule 2 (b), a firm will 
not be treated as registered before the 
end of the previous year, where although 
an application for its registration under 
Section 58, Partnership Act was made 
before the end of such previous year it 
was actually registered in accordance 
with Section 59 of that. Act only after the 
end of such year — (X-Ref. Partnership 
Act (1932), Ss. 58 and 59). ATK 1935 All 
898 & AIR 1936 All 3 & AIR 1964 Ker 


251, Rel. on; AIR 1967 Andh Fra- 99, 
Reversed. (Para 5) 
Mr. S. C. Manchanda, Sr. Advocate, 


(M/s. B. D. Sharma and R. N. Sachthey, 
Advocates, with him), for Appellant; Mr. 





K. Rajendra Chaudhuri, Advocate, for 
Respondent. ; 
BO/BO/A201/71/MES/C — 


. shifting their 


“was not struck 


AL Re, 


AIR 1971 NSC 132 (V 58) 

{From Mysore: (1965) 4 Law Rep 366) 
S. M. SIKRI, P. JAGANMOHAN 
REDDY AND I. D. DUA, JJ. 

Ramakrishna Hari Eegde and another, 
Appellants v. The Market Committee, 
Sirsi and others, Respondents. 

Civil Appeal No. 1072 of 1966, D/- 
15-1-1971. 

Bombay Agricultural Produce Mar- 
kets Act (22 of 1939), Section 4A — Noti- 
fication of Mysore Government No. DPC 
203 CMD 64 (i), D/- 5-1-1965 declaring 
certain area as Principal Market Yard in 
supersession of earlier notification D/- 31- 
8-1954 is violative of fundamental right 
to carry on business of dealers who have 
to shift their business from the old noti- 
fied principal market yard within a short 


period of ten days. (K-Ref. Constitution 
of India, Art. 19 (1) (g).) (Para 12) 
It is true that Government has 


power to declare the area specified in the 
impugned Notification as the Principal 
Market ‘Yard without necessarily declar- 
ing the old notified principal market yard 
as sub-market area. But reasonable time 
should have been given to the dealers for 
business. The period of 
one and half year was agreed to be rea- 
sonable and consequently the notification 
down. (Para 13) 

Mr. V. M. Tarkunde, Sr. Advocate 
(Mr. Naunit Lal, Advocete with him), for 
Appellants; Mr. R. B. Datar, Advocate, 
for Respondent No. 1; M/s. S. K. Dholakia 
and S5. P. Nayar, Advocates, for Respon: 
dent No. 2. 


BO/BO/A203/71/CWM/C 





AIR 1971 NSC 133 (V 58) 

(From Mysore: 1e 1 Mys LJ 293) 
3. C. SHAH, S. HEGDE AND 
A. N. GROVER. JJ. 

M/s. National -Tractors, Hubli, (in all 
appeals), Appellant v. Commissioner of 
Commercial Taxes, Bangalore (in all ap- 
peals), Respondent. 

M/s. Shamalshah Girdhari & Co. 
Intervener. : 

Civil Appeals Nos. 801, 796 to 798 of 
1969, D/- 15-1-1971. 

(A) Sales Tax — Mysore Sales Tax 
Act (1957), Section 5 (3) read with its 
third schedule — The tax on iron ore 
bought by dealer assessee for export to 
foreign countries is payable “at the point 
of the last purchase within the State.” 
(X-Ref. Constitution of India, Art. 286 — 
Central Sales Tax Act, S. 5). (1967) 1 Mys 
LJ 293, Affirmed; (1961) 1 SCR 924, Bel. 
on. (Paras 1, 3, 4) 

Assessee dealer bought iron ore on 
F. O. B. contract for export to foreign 
countries with the help of another dealer 
the State Trading Corporation. Nothing 


BO/BO/A202/71/BNP/C 


-> 


v 


1971 


in the assistance transactions showed that 
property in the goods passed tc 
S. T. C. at any time, within the Stats. 
Held that it was the assessee d=aler 
who was liable to pay the tax as the last 
purchaser within the State because in 
F. O. B. contracts the property in soods 
normally passes to the buyer only on the 
goods being boarded, and not during any 
intermediate stages. (1967) 1 Mys Ld 2953, 
Affirmed. (Paras 1, 3, 4) 


(B) Sales Tax — Mysore Sales Tax 
Act (1957), Sec. 2 (k) — Casual trensac- 
tions — No dealer is liable to tax on 
incidental non-business turnover (e.g. 
buying and supplying tyres and tubes to 
transporters) where the buying and selling 
or supplying is not the “business” of the 
dealer but is undertaken in  perfo-ming 
his business for which he is registered as 
a dealer. (X-Ref. S. 5). (Para 5) 


Mr. S. C. Agrawala, Advocate o? M/s. 
Ramamurthi and Co., (In all Appeals), 
for Appellant; Mr. Somanatha Iyer, S 
Advocate (M/s. S. K. Dholakia and S. 
Nayar, Advocates, with him), (In al < 
peals) for Respondent; M/s. Venkateranga 
Iyengar and Vineet Kumar, Advecates, 
for Intervener. 





AIR 1971 NSC 134 (V 58) 
(From: 'Punjab)* 
= J. M. SHELAT AND 
: C. A. VAIDIALINGAM, JJ. 
Navin Chandra Chhotelal, Aptellant 
v. The Central Board of Excise ani Cus- 
tas New Delhi and others, Respondents. 


Civil Appeal No. 105 of 1967, D/- 13- 
1-1971. 


Customs Act (1962), Section 129 — 
Appellate Authority can dismiss appeal 
if sub-section (1) or order passed under 
the Proviso is not complied with ky the 
appellant. AIR 1953 SC 221 & AIR 1954 
SC 403 & AIR 1968 SC 13, Distinguished. 
Civil Writ No. 666-D of ‘1966, D- 24-8- 
1966 (Punj), Affirmed. {Para 18) 

Sub-section (1) of Section 129 makes 
it obligatory on appellant to deposit duty 
or penalty pending the appeal or to com- 
ply with the order passed under the 


Proviso. On failure of the appellant to 
comply with requirement the Ap- 
pellate Authority is competent to dis- 


miss appeal though dismissal is aot ex- 
pressly provided for in Section 129. 


(Fara 18) 
Mr. U. M. Trivedi, Sr. ee 
(Miss Swaranjit Sodhi and Mr. S. S. 


Shukla, Advocates, with him), for Appel- 
lant: Dr. L. M. Singhvi, Sr. Advocate, 


ce Writ No. 666-D of 1966, D/- 24-8- 
1966 — Punj. at Delhi.) 


BO/BO/A180/71/DVT/C 
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(Mr. S. P. Nayar, Advocate, with him), 
for Respondents. 





AIR 1971 NSC 135 (V 58) 
(From: Calcutta)* 

K. S. HEGDE AND A. N. GROVER, JJ. 

The Indian Aluminium Co. Ltd., Ap- 
pellant v. The Commissioner of Income- 
Pa West Bengal I, Calcutta, Respon- 
ent. ; 

Civil Appeal No. 24 of 1967, D/- 12- 
1-1971. 
Income-tax Act (1922), Section 10 (2) 
(xi) and (xv) — Bad debt to be allow- 
able as deduction under Section 10 (2) 
(xi) should be shown to be a proper debt 
directly related to business — Income-tax 
paid under statutory obligation under 
Section 18 (7) cannot be allowed as busi- 
ness expenditure under Section 10 (2) 
xv). (1863) 48 IER 67 (SC), Rel. ons 
1969) 1 ITJ 32 (Bom), Ref. to. 

(Paras 4, 5, 6) 


Where the assessee company failed 
to deduct at source under Section 18 (3- 
B) the income-tax payable in respect of 
the annual retainer fees payable by it to 
a foreign non-resident company in res- 
p of its technical assistance and there- 
y incurred a statutory liability under 
Section 18 (7) of paying the income-tax 
itself but the non-resident company re- 
fused to reimburse the assessee company 
on ground that it was not contractually 
bound to pay the tax, the amount of 
income-tax so paid by the assessee is not 
an allowable deduction under Section 10 
(2) (xi) as a bad debt or under Section 10 
(2) (xv) as an expenditure exclusively 
laid out for purpose of the assessee’s busi- 
ness. (Paras 4, 5, 6) 

Mr. M. C. Chagla, Sr. Advocate, (M/s 
S. R. Banerjee, N. N. Goswami and S. N. 
Mukerji, Advocates with him), for Ap- 
pellant; Mr. Jagadish Swarup, Solicitor- 
General of India, (M/s. Ram Panjvani and 
R. N. Sachthey, "Advocates with him), for 
Respondent. 


*(Income-tax Reference No. 90 of 1962, 
D/- 27-4-1966 — Cal.) 


AO/BO/A163/71/KSB/C 


AIR 1971 NSC 136 (V 58) 
(From: Kerela)* 
3. C. SHAH, C. J., K. S. HEGDE AND 
A. N. GROVER, JJ. 

Narayana Pillay Daivasen, Appellant 
v. The State of Kerala, Respondent. 

Civil Appeal No. 607 of 1967, D/- 5- 
T-1971. 


*(Appeal Suit No. 444 of 1962, D/- 1-3-1966 
— Ker.) 


AO/BO/A103/71/MKS/C 


60 [NSC Cases: 137-139] 


(A) Land Acquisition Act (1894), Sec- 
tion 54 — On the question of compensa- 
tion, the Supreme Court will not interfere 
with the decision of the High Court in 
appeal, where it finds no infirmity either 
in the reasoning of the High Court or in 
the appreciation of evidence by it. 

(Para 5) 

(B) Land Acquisition Act (1894), Sec- 
ticn 1§ — The owner who in his applica- 
tion for reference does not raise an issue 
about the area compulsorily acquired 
cannot agitate the matter before the 
Court. (Para 6) 

Mr. Sardar Bahadur Saharya, Mr. 
Vishnu Bahadur Saharya and Miss 
Yougindra Khushalani, Advocates, for 
Appellant; Mr. M. R. K. Pillai, Advocate, 
for Respondent. | T eee 





AIR 1971 NSC 137 (V 58) 
(From: Madras)* 
G. K. MITTER AND A. N. RAY, JJ. 


Srinivas & Company, Appellant v. 
hay Biselers by their partners, Respon- 
erts 


oa Appeal No. 110 of 1967, D/- 8-2- 


67 


O Act i Sec. 70 — Where - 


defendant was enefited because of 


change in import trade policy of. Govern-. 


ment and not because of any act done by 
the plaintiff, plaintiff is not entitled to 
-compensation under S. 70 from defend- 
ant. (Para 16) 
Mrs. Shyamla Pappu, Mr. Vineet 
Kumar and Miss Bindra Thakur, Advo- 
cates, for Appellant; Mr. H. K. Puri, Ad- 
vocate, for Respondent No. 1, Mr. K. K 
Jain, Advocate, for Respondent No. 2. 


i Ia 
*(Appl. Suit No. 90 of 1958, D/- 12-1-1962 
— Mad.) . 


BO/BO/A612/71/HGP/C 





AIR 1971 NSC 138 (V 58) i 
(From Bombay: -72 Bom, LR 797} 

S. M. SIKRI, C. J. AND 
P. JAGANMOHAN REDDY, J. . 
Criminal Appeal No. 117 of, 1970. 
Ratilal Bhanji Mithani, Appellant 
The State of Maharashtra and others, 

Respondents: 


With Special Leave Petition (Crimi: 
nal) No. 890 of 1970. 


Chandraprakash Sibal, Petitioner v.: 


The State of Maharashtra and another, 
Respondents. 

Criminal Appeal No. 117 of 1970 with 
Special Leave Petition (Criminal) No. 890 
of 1970, D/- 4-2-1971. 


BO/BO/A744/71/VBB/C 


ALR, 


(A) Criminal P. C. (1898), S. 561-A 
— While directing prosecution to give 
facilities for employment of a lawyer for 
examining witnesses abroad on commis- 
sion, it would be against interest of 
justice for Court to single out any at- - 
cused for disallowing them merely on 
the ground that he had intimidated and 
tampered with foreign witnesses in initial 
stages. (X-Ref. Criminal P. C., Ss. 503, 
508A). 72 Bom LR 797, Reversed. 
So 4) 
(B) Criminal P. C. (1898), S. 439 — 
Before setting aside order of discharge 
High Court can take further evidence’ in 
the interest of justice. (X-Ref. Criminal 
P. C., S. 540). AIR 1965 SC 1887, Rel. on; 
72 Bom LR 797, Affirmed. (Para 5) 
The Criminal Courts and the High 
Courts have ample power and jurisdic- 


- tion even in a case of a conviction to 
‘direct additional evidence in the interest 


of justice and fair play rather than take 
a different view of the oral evidence. 
Much more so can the High Court in a 
case of discharge direct even before 
setting aside the ‘order of discharge to 
take further evidence or additional evi~ 


‘dence if it considers that it is necessary 
- in the interest of justice to do so. 


(Para 5) 
Mr. C. K. Daphtary, Sr. Advocate, 
(M/s. S. G. Sheth and I. N Shroff, Advo- 
cates, with him), ni pent (In Cr. A. 
No. 117 of ee r. L. M. Singhvi, Sr. 
Advocate, (M/s. K. J. Khandalawala, S. P. 
Nayar and H. R. Khanna, . Advocates, 
with him), for Respondents Nos. 1 and 2 
(In Cr. A. No. 117 of 1970 and S. L. P. 
(Crl.) No. 890 of 1970); Mr. A. K. Sen, 
Sr. Advocate, (Mr. A. G. Ratnaparkhi, 
Advocate with him), for _Petitioner (In 
S. L. P. No. (Crl.) No. 890 of 1970.) 





AIR 1971 NSC 139 (V 58) 

< (From: Allahabad)* 

K. S. HEGDE AND A. N. GROVER, JJ. 

Bankey Lal and others, Appellants 
v. The State of U. P., Respondent. 

- Criminal Appeal No. 199 of 1968, D/- 
4-2-1971. 

(A) Evidence — Appreciation of — 
Where prosecution witnesses have not 
deposed truly in all respects Court 
should scrutinise their evidence with 
care. But simply because prosecution did 
not explain injuries on the person of ac- 


.cused Court cannot discard the entire 


prosecution evidence. AIR 1968 SC 1281 
& AIR 1965 SC 277, Disting.- (Para 10) 


(B) Constitution of India, Article 134 
— Supreme Court in criminal appeals 


*(Cri. ae No. 533- of 1965, D/- 31-1-1968 


& 


BO/BO/A747/71/HGP/C 


r 


z 
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does not review evidence afresh unless it 
is shown that the Migh Court failed to 
take into consideration any material evi- 
dence or approached the case from a whol- 
ly wrong point of view. (Para. 14) 


Mr. R. K. Garg, . Advocate, of M/s. 
Ramamurthi and Co., for Appellants; Mr. 
O. P. Rana, Advocate, for Respondent. 





‘AIR 1971 NSC 140 (V 58) 
. (From: Patna)" - 
K. S. HEGDE AND A. N. GROVER, JJ. 
Smt. Sushila Devi, Appellant v. 
Pandit Krishna Kumar Missir and others, 
Respondents. 
a Appeal No. 594 of 1967, D/- 3-2- 


a A Act (1925), Section 74 = 
No bequest of property to children of 
testator does not make the will invald if 
the execution of will is satisfactorily 
proved. AIR 1959 SC 443, Followed. 
(Para 5) 
If the bequest made in a will aprears 
to be unnatural the Court has to sccuti- 
nise the evidencein support ofthe execu- 
tion of the will with a greater degre of 
care than usual. (Para 5) 
Will written on inferior type of paper 
and bequeathing most of the property to 
the son and the husband of the pre- 
deceased daughter of the testator instead 
of his only living daughter who was com- 
paratively affluent held not invalid when 
genuineness of his signature and ex=cu~ 


‘tion was proved by witnesses — includ-- 


ing the scribe and attesting. witnesss — 
who were respectable persons and not 
found unreliable. (Pare 12) 


Mr. S. P. Sinha, Sr. Advocate, (Mr. 
R. C. Prasad, Advocate, with him), for 
Appellant. 


*(A. F. O. D. No. 470 of 1954, D/ 5-12- 
1961 — Pat.) 


BO/BO/A560/71/DVT/C 








` AIR 1971 NSC 141 (V 58) 
(From: Calcutta)* 

V. BHARGAVA AND K. S. HEGDE JJ. 

Fort Gloster Industries Ltd., ` Apel- 
lant v. Sethia Mercantile (Pvt) Ltd., 
Respondent. 

Civil Appeal No. 573 of of 1965.- D/- 
3-2-1971 

Evidence Act (1872), S. 91 — Terms 
of contract required to þe. in writing can- 
not be proved otherwise than by offering 


*(In Award .No. 181 of 1961, D/- 26-7- 
1962 — Cal.) 


BO/BO/A559/71/MKS/C 
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the document itself in | 
(Arbitration Act (1940), S. 33) — (Con- 
tract Act (1872), S. 10) (Para 7) 


Thus where conflict between “bought 
& sold notes” constituting a forward con- 
tract in jute showed minor deviation, 
not violating the genuineness of the ‘sold 
note’, it was held that Court could not 
refer to any other evidence for deter- 
mining the question whether arbitration 
could be invoked for’ settlement of the 
dispute. (Paras 7, 8 & 16) 
- Mr.-Bishan Narain, Sr. Advocate, 
(M/s. S. Tibrewal and B. P. Maheshwari, - 
Advocates, with him), for Appellant; Mr. 
V. M. Tarkunde, Sr. Advocate, (M/s. G. R. 
Chopra, F. C. Bedi and Miss C. M. Kohli, 
Advocates, with him), for Respondent. 


evidence — 


AIR 1971 NSC 142 (V 58) 
(From: Orissa)* 
J. M.  SHELAT, V. BHARGAVA AND 
C. A. VAIDIALINGAM, JJ. 


-The Workers employed in Hirakud 
Dam, Appellants v. The State of Orissa 
and another, Respondents. 

Civil Appeal No. 1492-of 1968, DJ- 
2-2-1971. 

_ (A) Civil Services — Central Public 
Works Department Code (1929), Para 11 
— Word “dismissed” as-used in Para 11 
not only denote termination of services 
of employee by way of punishment but 
it covers also other cases of termination 
even before completion of work. 

(Paras 30, 28, 23,- 22) 

(B) Constitution of India, Art. 311 — 
Word “dismissal” in Government of India 
Act as also in Constitution means ter- 
mination of a person’s service by way of 
pea unishment — (Obiter). (Government of 

idia ea (1935), S. 240). (Para 16) 

M. a Ramamurthi, Sr. Advo- 
cate, Mantis A. K. Gupta, R. A. Gupta and 
Uma Datta, ‘Advocates, with him), for 
Appellants; M/s. M. C. Bhandare, Santosh 


Chatterjee and R. N. Sachthey, Advo- 

cates, for Respondent No. 1. 

*(O. I. C. No. 95 of 1965, D/- 5-4-1968 — 
Orissa). 

BO/BO/A554/71/SSG/C 





AIR 1971 NSC 143 (V 58) 
(From: Madhya Pradesh)* 


S. M. SIKRI, C. J. AND . 
P. JAGANMOHAN REDDY, J. 


Juwar Singh, Appellant v. The State 


OF Madhya Pradesh, Respondent. 


Criminal Appeal No; 157 of 1968, Dj. 
2-2-1971. 


*(Cri. Appl No. 230 of 1966, D/- 6-5- 1967 
—({Madh Pra (Indore Bench), - 


BO/BO/A552/71/LGC/C_ . 


62 [NSC Cases 144-147] 


. Constitution of India, Article 136 — 
Yo an appeal by special leave Supreme 
Court will not interfere with the concur- 
rent findings of lower Courts when they 
are fully supported by the evidence. 

(Para 3) 

. Mr. S. K. Mehta, Advocate, amicus 

curiae, for Appellant; Mr. M. N. Shroff, 

Advocate, for Mr. I. N. Shroff, Advocate, 
for Respondent. 


AIR 1971 NSC 144 (V 58) 
(From: Bombay)* 
S. M. SIKRI, C. J. AND 


`P. JAGANMOHAN REDDY, J 


Keshav Ganga Ram Navge 
another, Appellants.v. The State of Maha- 
rashtra, Respondent. 

; Criminal Appeal No. 100 of 1968, D/- 
2- 2-1971. A 

Criminal P. C. (1898), S. 423 (1) (a) 
»- High Court has no power to set aside 
acquittal in appeal without givine due 
weight to the reasons given by trial 
Court in rejecting prosecution evidence. 


AIR 1968 SC 1390, Rel. on; Judgment of ` 


Bombay High Court in Criminal Appeal 
No. 1758 of 1966, decided on 15-1-1968, 
Reversed. - . (Para $) 
In appeals against acquittal while 
the powers of the High Court are. no 
different from its powers in ordinary ap- 
peal against conviction, the High Court 
has to consider all the matters which 
- weighed with the Trial Court and the 
, reasons given by it for disbelieving the 
witnesses whose - demeanour it had op- 
portunity of observing. The High Court 
must dispel the reasons effectively before 
taking a contrary view of the matter. 
(Para 8) 
Mr. H. R. Pardivala, Sr. Advocate, 
(M/s. Naunit Lal and R. K. Lala, Advo- 
cates, with him), for Appellants;- M/s. 
S. B. Wad and S. P. Nayar, Advocates, 
for Respondent. 


*(Criminal Appeal No. 1758 of 1966, D/- 


15-1-1968 — Bom.) 
BO/BO/A558/71/VBB/C 


AIR 1971 NSC 145 (V 58) 


(From: Punjab and Haryana)" 
. S. HEGDE AND. 
A. N. GROVER, JJ. 
Gurdip Singh, Appellant v. The State 
of Punjab, Respondent. 
Criminal Appeal No. 62 ‘of 1970, D/- 
2-2-1971. ; 
Penal Code (1860), Section 302 — 
Death sentence should not be awarded 


*(Criminal Appeal No. 1033 of 1969 and 
Murder Ref. No. 71 of 1969 —— Puni.) 


BO/BO/A557/71/GKC/C 


and 


Ae LR. 
when there is some probability of the 
deceased offering some of provoca- 
tion to the accused. (Paras 4, 5) 


Mr. I. S. Sawhney, Advocate, amicus 
curiae, for Appellant; Mr. R. N. Sachthey, 
Advocate, for Respondent. 





AIR 1971 NSC 146 (V 58) 
(From Bombay: AIR 1966 Bom 134) 
G. K. MITTER AND A. N. RAY, JJ. 
The State of Bombay and others, 
Appellants v. The Lasalgaon Merchants* 
Co-operative Bank Ltd. and others, Res- 
pondents. 
Civil Appeal 
1-2-1971. 
Letters Patent, Clause 15 (Bom.) — 
Orinarily exercise of jurisdiction by High 
Court is not disturbed in Letters Patent 


No. 2378 of 1966, D/- 


_appeal. Where however there are im- 


portant questions of public importance or 
there are important rulings which should 
be taken into consideration Letters 
Patent appeal should be admitted. Pro- 
longation of litigation is no ground for 
refusing admission. (Para 7) 


oS M. C. Bhandare, R. N. Sachthey 
and S. P. Nayar, Advocates, for Appel- 
lants; Mr. N. D. Karkhanis, Sr. ‘Advocate, 
(Mr. A. G. Ratnaparkhi, Advocaté, with 
him), for Respondent No. 1; Mr. R. N. 


Sachthey, Advocate, for Respondent 
No. 7. ; 
BO/BO/A550/71/HGP/c. 


AIR 1971 NSC 147 (V 58) 
(From Mysore: 1969-18 Law Ren 259) 
G. K. MITTER AND A. N. RAY, JJ. 

Dr. G. Marulasiddaiah, Appellant v. 
Dr. T.. G. Siddapparadhya and others, 
Respondents. 

vein Appeal No. 2241 of 1970, D/- 
1-2-197 

Ay Mysore University Staff (Ap- 
pointment) Supplementary Rules (1967), 
R. 5 — Length of teaching experience is 
to be regarded as one of the important 
factors but not the only determining 
factor by the Board of Appointments. 
(1969) 18 Law Rep 259, Reversed 

(Para 7) 

(B) Mysore University Staff (Ap- 
pointment) Supplementary Rules (1967), 
R. 5— When the Rule is substantially 
complied with, failure -to record expressly 
reasons for disregarding greater length of 
service of a candidate does not  vitiate 
the appointment of the other candidate 
per se. (1969) 18 Law Rep 259, Reversed. 

(Para 11) 


BO/BO/A548/71/DHZ/C 


y 


1971 


Mr. M. C. Setalvad, Sr. Advocate, 
(Mr. R. V. Pillai, Advocate, with him), 
for Appellant; Mr. B. R. L. Iyengar, Sr. 
Advocate (Mr. A. G. Ratnaparkhi, Advo- 
cate with him), for Respondent No. 1. 


AIR 1971 NSC 148 (V 58) 
(From: Bombay) 
S. M. SIKRI, C. J, P. JAGANMOEAN 

REDDY AND I. D. DUA, JJ. 

Kanu Ambu Vish, Appellant v. The 
State of Maharashtra, Respondent. 

Criminal Appeal No. 137 of 1968, D/- 
1-2-1971. 

(A) Evidence Act (1872), Sec. 143 — 
Statement in Panchnama can be used in 
evidence oniy for contradicting witness 
whose statement is contained in Panch- 
nama — But for so contradicting him his 
attention myst, before the writing cam be 
so used, be called to parts sought, te be 
used for contradicting him. (Para 10) 

(B) Evidence Act (1872), S. 145 — 
Where witness is confronted by his pre- 
vious statement and is given opportunity 
to explain, that part of statement which 
is put to him does not constitute substan- 
tive evidence. (Para 10) 

(C) Criminal P. C. (1898), Section 417 
— In reversing an order of acquittal on 
review of evidence High Court should 
consider all matters on record inchriing 
Trial Courts reasons for acquittal and 
particularly aspects favourable to ac- 
cused and should not act on conjectures 
or inferences not arising on evidence. 

(Para 13) 


BO/BO/A549/71/GNB/C 





AIR 1971 NSC 149 (V 58) 

(From Allahabad: (1964) 1 ITJ 646 

J. C. SHAH, C. J.. K. S. HEGDE AND 
N. GROVER, JJ. 

The Commissioner of Income tax, 
U. P., Appellant v. Bankey Lal Vadya 
(dead) by his legal representative, Res- 
pondent. 

Civil Appeal No. 1223 of 1967, 
21-1-1971. 

Income-tax Act (1922), Sec. 12-E (1) 
— Where on dissolution of partnership 
the assets of the firm are valued ard a 
partner is paid a certain amount in lieu 
of ‘his share of the assets the transaction 
is not sale, exchange or transfer of assets 
of the firm and the amount receivec by 
the partner cannot be taxed as canital 
gains. AIR 1968 SC 676, Rel. on; AIR 1960 
SC 751, Distinguished. (Paras 3, 4) 

Mr. S. K. Mitra, Sr. Advocate, (M/s. 
B. B. Ahuja, R. N. Sachthey and E. D. 


BO/BO/A479/71/GNB/P 


D/- 
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Sharma, Advocates, with him), for Ap- 
pellant; M/s. Ram Lal and A. T. M. 
Sampath, Advocates, for Resvondent. 


AIR 1971 NSC 150 (V 58) 
(From: Rajasthan)* 
J. M. SHELAT, C. A. VAIDIALINGAM 
AND P. JAGANMOHAN REDDY, JJ. 

Ugam Singh and another, Appellants 
v. Kesrimal and others, Respondents. 

Civil Appeal No. 158 of 1967, D/- 26- 
11-1970. 

(A) Civil P. C. (1908), 
to worship — Dispute as to, 
by civil Court. 

- A right to worship is a civil right 
interference with which raises a dispute 
of civil nature though disputes which are 
in respect of- rituals or are“ ceremonies 
alone cannot be adjudicated by civil 
Courts if they are not essentially con- 
nected with civil rights of an individual 
or a section on behalf of whom suit is 
filed. AIR 1933 PC 193, AIR 1952 SC 245, 
Rel. on. (Para 16) 

Where the Digambari sect of Jain 
religion has a right to worship at the 
temple, an attempt by Swetambari sect 
of the religion to put chakshus (eyes) in 
the idol or to place Dwajadand or kalash 
over the temple in accordance with their 
tenets and to claim that the idol is Swet- 
ambari idol is to preclude the Digam- 
baries from exercising their right to 
worship at the temple as the Digambaries 
do no worship the idol which is not 
“Nirakar” (naked) or which has chakshus. 
The civil suit by Digambaries praying 
that the Swetembaris be restrained from 
interfering with their righis of worship 
is maintainable. (Para 15) 


(B) Hindu law — Religious endow- 
ments — Idol — Right to worship — 


S. 9 — Right 
cognizable 


_Jains — Digambari and Swetambari sects 


— Distinction between worship of the 
two sects. 


While the Digambaries will not wor- 
ship an idol which has chakshus (artifi- 
cial eyes) or which has clothes or muket, 
the Swetambaries would worship a 
Digambari idol without these and hence 
the right to worship a Digambari idol by 
both the sects is possible. 


Where it is not possible to come to a 
conclusion as to which sect the idol 
belongs, the Digambaries can object to 
the Swetambaries worshipping. the idol 
according to their tenets as there would 
be denominational change in the idol if 


the Swetambaries are held to have the 

right to worship it according to their 

*(Second App. No. 222 of 1964, D/- 5-8- 
. 1966 — Raj.) s 
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. tenets by placing chakshus in the idol or 
by errecting their dwajadand or kalash 
over. the temple. (Para 18) 

(C) Civil P. C. (1908), O. 18, R. 18 — 
Inspection by Court — Inspection made 
only for purpose of “understanding: evi- 
dence — Judgment, not being based 
solely on result of personal inspection, is 
-~ not vitiated. (Para 17) 

Mr, S. T. Desai, Sr. Advocate, (Mr. 
P. C. Bhartari, Advocate, Mr. J. B. Dada- 
chanji, -Advocate of M/s. J. B. Dadachanji 
and Co., and Mr. Pukhraj Singh, Advo- 
‘cate, with him), for Appellants; ya x V. 
Gupte, Sr. Advocate, (M/s. K. K. Jain 
-and H. K. Puri, Advocates, ith: him), 
for Respondents Nos. 1 to 9. 





AIR 1971 NSC 151 (V 58) 
(From: Bombay)* 


J. M. SHELAT AND 
C. A. VAIDIALINGAM, JJ. 


Pandurang Mahadeo Kavade (deadt 


by his legal representative and others, 
Appellants v. Annaji Balwant Bokil and 
others, Respondents. 


a Civil Appeal No. 300 of 1966, DJ- 5- 
(A) Hindu Law — Alienation by. Karta 
-—— Proof of legal necessity by alience 
is not necessary when specific plea as ta 
want of necessity is not jar (X-Ref. 
Evidence Act (1872), S. 101). 
(Paras 14, 15) 


(B) Civil P. con 


previous suit has no. pecuniary jurisdic- 
tion to try the subsequent suit decision 


_in prior suit does not operate as res judi-- 


cata. (Para 17) 

M/s. C. K. Daphtary — aad Sarjog 
Prasad, Sr. Advocates, (Mr. R. V. Pillai, 
Advocate, with them), for Appellants: 


M/s. R. B. Kotwal and D. N. Mishra, Ad- 
vocates and. Mr. J. B. Dadachanji, Advo- 
cate of M/s. J. B..Dadachanji and Co. for 
Respondent No. 1. ` 


*(In Appl. No. 718 of 1957, D/- 142. 1963 
— Bom.) > 


BO/CO/as65/71/CWMIC 


AIR 1971 NSC 152 (V 58). 
(From Patna: 1985 BLJR 452) 

G. K. MITTER AND A. N. RAY, JJ. 

. Bhubneshwar Prasad Narain Singh 
and. others, Appellants v. Sidheshwar 
Mukherjee and others, Respondents. 

Civil Appeal No. 2588 of 1966, Di; 
2-2-1971. 


BOICO/ASS6/TUBNEIC 


_ SeSsing co-sharers. 


(1908), S. 11 — Res 
judicata ` — Where the Court trying’ the 


` tion to its admissibility 


AIR 
e 


Tenancy Laws — Bihar Land Re 
forms Act (30 of 1950), S. 6 — A partition 
suit launched before the passing of the 
Act by a _ non-possessing co-sharer of 
bakasht land does not come to an end and 
can be allowed to proceed. 


As possession of one co-sharer is 
possession of all co-shares the deeming 


provision of Section 6 of the Act ensures ° 


for the benefit of all who are in posses- 
sion in the eye of law. Thus, the non- 
Possessing co-sharer 
share in the bakasht lands and has righi 
to them as raiyat though not as a tenure 
holder or proprietor under provisions of 
the Act, when the pcssessing co-sharers 
neither claim to be the trespasser nox 
claim title adversely to other mnon-pos- 
(Para 9} 
. M/s. D. Goburdkun and R. Gobur: 
chun, Advocates, for Appellants; M/s. 
A. N. Sinha and P. K. Mukherjee, Advo: 
cates, for Heron No. 1a 





AIR 1971 NSC 153 (V 58) | 
- From Andhra Pradesh: (1967) 2 
And WR 444) 
G. K. MITTER AND A. N. RAY, JJ. 


Japudi Kesava Rao (In all the ` Ap, 
reals), Appellant v. Pulavarthi Venkata 
Subbarao and others (In all the Appeals), 


. Respondents. 


does not lose his © 


Civil. Appeals Nos. 2535 to 2537 oï l 


4966, D/- 29-1-1971. 

(A) Stamp Act (1899), Sec. 2 (14) — 
Definition of “instrument” does not ‘cover 
copy of document for purposes of Stamp 
Act. (Para 13) 

(B) Stamp Act: (1899), Ss. 35, 36 — 
In view of Sections 35 and 36 secondary. 
evidence by way of oral evidence or copy 
of document insufficiently stamped is not 
admissible in a suit:even though objec- 
cannot be taken 
under Evidence Act. (X-Ref. Evidence 
Act (1872), S. 91). AIR 1927 Rang 109 & 
AIR 1937 Mad 431, Overruled. 

‘(Paras 11 to 14, 23, 24) 

-Sections 35 and 36 are not concerned 
with copy of document. A party can only 
be allowed to rely on a document which 


_is an instrument for purposes of these 


sections. Section 36 does not apply te 
secondary evidence adduced in proof of 
the contents of document unstamped or 


(Paras 13, WwW 

gr, A. K. Sen, Sr. Advocate, (M/s. 

A. V. Rangam and T. Raman, Advocates; 
with him), 4 Appellant; (In all the Ap- 
péals); Mr. B. V. Subramanyam, Sc. 
Advocate, (Mr. B. Parthasarathy, Advo- 
cate, with him), for Respondents. Nos. i 


- insufficiently stamped. 


. and 2 (In all the Appeals). 


BO/BO/A544/71/SSG/C 
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f 


grt. 

i ATR 1971 N. S. C. 154 (V 58) 
From: Madras ILR (19€6) 2 Mad 33} 
J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 

+ Perumal Nadar (dead) by’ legal Re- 
:presentative, Appellant v. Ponnuswemil 
Nadar (minor), Respondent. 

> Civil Appeal No, 354 of 1967, Dj- 
in7-3- ~1970. 

$ (A) Hindu Law — Conversion to 
‘Hinduism — Evidence of — Bona fide in- 
‘tention to be converted accompanied by 
conduct unequivocally, expressing that 
\intention is sufficient. 

t A person may be a Hindu by birth 
for by conversion. A mere theoretical 
tallegiance to the Hindu faith by a person 
born in another faith does not conrert 
‘him into a Hindu, nor is a bare declaration 
that he is a Hindu sufficient to convert 
him to Hinduism, But a bona fide inten- 
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_@ of 1947), Ss. 16, 3(4) — Order of Dis- 
. trict M 


agistrate sanctioning institution of 
a suit in ejectment becoming final under 
S. 3(4) — Order cannot be challenged in 
collateral. proceedings such as a suit for 
ejectment even if the order is wrong —= 
By reaching a wrong conclusion the Dis- 
trict Magistrate does not act contrary to 
Principles of natural justice and the order 
cannot be said to be without jurisdiction 
— Only avenue for correction is by way 
of writ petition to the High Court-under 
Art. 226. S. A. Nos. 1197 and 1198 of 
1967, D/- 31-1-1969 (All), Reversed; AIR 
1969 All 474, Distinguished; AIR 1965 sc 


1767, Ref. (Paras 3, 4, 5) 
Mr.. M. C. Setalvad, Sr. Advocate, 
M/s. P. Parameswara Rao, K. C. Dua and 


S. M. Grover, Advocates, with him), for 
Appellants (in both the appeals); M/s. J. P, 
Goyal and M. V. Goswami, Advocates, 

for Respondents (in both appeals), P 


tion to be converted to the Hindu faith,... 


` accompanied by conduct unequivocally; 
expressing that intention may be sufficenf 
evidence of conversion. No formal cere« 
mony of purification or expiation is neces- 
‘sary to effectuate conversion, ILR (1966) 
i2 Mad 373, Affirmed. (Para 6} 
(B) Evidence Act (1872), $S. 112 — 
‘Presumption of legitimacy under — Child 
born during subsistence of valid marriage 
w Husband and wife living apart in the 
isame village long before birth of that 
. child — Unless: husband is able to esta- 


blish absence of access, presumption rais- 


ied under the section will not be displeced. 
+— TLR (1966) 2 Mad 373, Affirmed; AIR 
1954 SC 176 & AIR 1967 SC 569, Rel. on. 
‘ (Para 12) 
} S. V. Gupte. Sr. Advocate, (M/s. 
R Peer and Janendra Lal, Acvo- 
cates, and Mr. B. R. Agarwala, Advocate 
of M/s. Gagrat on Co. with him), for 
Appellant: Mr. N. H Hingorani and Mrs. 
:K. Hingorani, Advocates, for tat 


\JN/KN/B424/70/MLD/T 





AIR 1971 N. S. C. 155 (V 58)" 
(From: Allahabad)* 


J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. . 
(in both the 


S Ramji Das and others ] 
“appeals), Appellants v. 1. Trilok Chand 


(In C. A. No. 1463 of 1969), 2. Nthal 
Chand (In C. A. No. 1464 of 1969), Ees- 

.pondents. 

Civil neers Nos, 1463 and 1464 of 
‘1969, D/- 25-2-197 

; Houses and eas — U. PL (Tenmpo- 

rary) Control of Rent and Eviction Act 


® (Second Appeal Nos. 1197 and 1198 of 
1967, D/- 31-1-1969—AlIL) 
JN/IN/B156/70/GDR/T : 
1971 N.S.C./5 V G—2 





. holds that it has 





n 


-AIE 1971 N. S. C. 156 (V58). 
(From: Bombay)* 


D. C. SHAH, K. S. HEGDE AND 
. A. N. GROVER, JJ. 


‘Mathura Prasad Sarjoo Jaiswal and 
others, Appellants v. Dossibai N, B. Jee« 
jeebhoy, Respondent. 

Civil Appeals Noe oe and 162'7« 
1629 of 1966, D/- 26-2-197 

Civil P. C. (1908), S. i — Res judi- 
cata — Question relating to jurisdiction 
of court — Question cannot be deemed to 
have been finally determined by errone- 
ous decision of. court — Such decision 
cannot operate as res judicata in subse 
quent procee 

A question relating to jurisdiction of 
a Court cannot be deemed to have been 
finally determined by an erroneous deci- 
sion of that court. If by an erroneous 
interpretation of the statute the court 
no jurisdiction, the 
question would not operate as res fudi- 
cata. Similarly by an erroneous decision 
if the court assumes jurisdiction which it 
does not possess under the statute, the 
question cannot operate as res judicata 
between the same parties, whether the 
cause of action in the subsequent litiga- 
tion is the same or otherwise, because, if 
those decisions are considered as conclu« 
Sive, it will assume the status of a special 
rule of law applicable to the parties relat« 
ing to the jurisdiction of the Court in de- 


Togation of the rule declared by the legis« 


lature. Case law discussed. 
(Paras 9, 111 


Mr..M. C. Chagla, Sr. Advocate (M/s, 
J. L. Hathi, K. L. Hathi, and K. N. Bhat, 


ee ee 
* (Civil Revn. Appln. Nos. 1428, 1427, 1430 


and 1676 of 1961, D/- 10-3-1965—Bom.} 
IN/KN/B163/70/RGC/B 
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Advocates, with him), for Appellants Gn 
all appeals); M/s. R. Bhat and Janen- 
dra Lal, Advocates say M/s. R. A. Gagrat 
and B. R. Agarwala, Advocates of M/s. 
Gagrat and Co., for Respondents (in all 
appeals). 





AIR 1971 N. S. C. 157 (V 58) . 

(From: Patna 1962 B.L.J.R. 195) 

J. C. SHAH, K. S. HEGDE AND 

A. N. GROVER, JJ. 
Gopi Krishna Kanoria, Appellant v. 
Draupadi Sahay and others, Respondents, 
Civil Appeal No: 31 of 1967, DJ- 
” 25-2-1970. 

.Tenancy Laws — Bihar Tenancy Act 
(8 of 1885), Ss. 155, 178 (1) (c) and 10, 
` Proviso — Suit for ejectment of a tenant 
on the ground of breach of condition, 
under the terms of the contract — Prior 
notice in the manner prescribed under 
S. 155 is necessary even if the contract 
- was entered into before the commence- 
ment of the Act. 1962 BLJR 195, Affirm- 
ed. (Para 5) 
Mr. B. Sen, Sr. Advocate, (Mr. B. P. 
Maheshwari, Advocate, with him), for 
Appellant; Mr. Sarjoo Prasad, Sr. Advo- 
cate, (M/s. U. S. Prasad, Santok Singh 
and U. P. Singh, Advocates, 
for Respondent No. 1; Mr. 
Advocate, for Respondent No. 11. 


JN/KN/B152/70/GDR/M 





‘ATR 1971 N. S. C. 158 (V 58) 
(From: Calcutta)* 
J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 

M/s. Produce Exchange Corporation 
Ltd. (in both the Appeals), Appellant v. 
The Commissioner of Income-tax, (Cen- 
tral), Calcutta (in bot, the Appeals), Res- 
pondent. 

Civil Appeals Nos. 2538 and 2539 of 
1966, D/~ 27-4-1970. 

Income-tax Act (1922). S. 24(2) (be- 
fore amendment of 1955) — Set off of loss 
against profits of several businesses is 
available only where’ ali constitute one 
“same business” — Tests for. 

Whether several separate lines of 
business are “same business” within Sec- 
tion 24(2) is determined by interconnec- 
tion, interlacing, interdependence and 
other unity factors. Thus requisite unity 
is well borne out by commonness of 
management, employees, administration, 
funds and place of business, 63 ITR 632, 


* (L T. Ref. No. 120 of 1961, D/- 26-3-1965 
—Cal.) 


LN/LN/B978/70/MVd/T 


with him), ` 
U. P. Singh,. 


ALR 


Applied. Different nature of businesses 
do not per se dissolve the unity. I. T. 
Ref. 120 of 1961, D/- 26-3-1965 (Caleuita), 
Reversed; 64 ITR 317, Overruled. 
(Paras 6. 7 & 8) 
Dr. D. Pal, M/s. T. A. Ramachandran 
and D. N. Gupta, Advocates, for Appel- 
Tant. (In. both the Appeals); Mr. B. Sen, 
Advocate, (M/s. S: K. Aiyer and B. D. 
Sharma, "Advocates, with him), for Res- 
pondent. (In both the Appeals), 


‘AIR 1971 N. S.C. 159 (V 58) 
(From: Punjab)* 
J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 

Shiv Lal and others, Appellants v, 
Chetram and others, Respondents. 

Civil Appeals Nos. 1250 and 1251 o£ 
1966; D/- 9-9-1970. 


(A) Limitation Act (1963), S. 18 — 
Acknowledgement — Suit for redemption 
~~ Plaintiff relying on certified copy of a 
statement made in mutation proceedings 
for purpose of acknowledgement of mort- 
gage — Held, that copy could not serve 
as acknowledgement — Evidence Act 
(1872), Ss. 90, 114(e) — Tenancy Laws — 
Punjab Land Revenue Act (1887), S. 44. > 

Where the plaintiff who purchased 
the rights of the mortgagors brought a 
suit for redemption of mortgage alleged 
to have been executed in the year 1895 
and for the purpose of acknowledgement 
relied on a certified copy of a statement 
made in a mutation proceeding but 
neither its original was produced nor any 
witness was examined to prove the fact 
that the persons who were shown to have 
signed the original had in fact signed the 
same or those persons were the mortga-. 
gors or their representatives, that certi- 
fied copy could not serve as an acknow~. 
ledgement of the mortgage. The signa- 
ture on the original could not be proved- 
by production of a certified copy. Nor 
the presumptions under Section 90, Evi~- 
dence Act could be raised in that regard. 
The benefit of Section 44, Punjab Land 
Revenue Act or Section 114 (e), Evidence 
Act is also not available. Section 44, Pun- 
jab Act deals with the presumption as 
regards an entry in the record of rights 
and not about the genuineness ‘of the 
signature in the original copy of state- 
ment and the identification of the persons 
who signed it. So also there was no 
question of regularity of performance of 
any official act. The identification of an 
executant or genuineness of signature in 
a statement before an official has nothing 


* (Second Appeal Nos. 138 and 139 of 1964, 


Dj- 1-4-1965—Punj.) 
IN/JN/E237/70/YPB/B 
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to do with the regularity of his act unless 
it shows that he had a duty to identity 
the person who signed it and further to 
take the signature in his presence. Where 
` neither original nor the registered copy of 
the mortgage deed was produced but 
only a certified copy of a mutation pro- 
ceeding was relied on without leading 
any evidence to prove that the original 
statement was signed either by the moet- 
fagors or by their representatives a plan- 
cannot succeed in proving that the 
signature in the original statement was 
that of the mortgagors or their represen- 
tatives. Decision of Calcutta High Court, 
partly Reversed. — (Paras 8, 10) 
(B) Punjab Redemption of Mart- 
pages Act (2 of 1913), S. 12 — Scope — 
Section does not enlarge period of limita- 
tion prescribed for a redemption suit. 
Section 12 merely provides that a 
summary order made under Ss. 6, 7, 8. 9, 
10, 14 becomes final unless a suit to esta- 
blish the rights of the mortgagors is insti- 
tuted within the prescribed period. From 
that provision it cannot be held that in 
view of that section the period of limita- 
tion fixed for redemption of mortgazes 
can be enlarged. Consequently it cannot 
be said that if an application is brought 
under S. 4 which is dismissed under Sc- 
tion 10, the plaintiff can file a suit for 
redemption within the prescribed period 
from the date of the dismissal of that ap- 
plication though the period of limitation 
for suit for redemption has run out. De- 
cision of Calcutta High Court, Reversed. 
. (Para 12) 
Mr. K. L. Gosain, Sr. Advocate, (Mr. 
Janardan Sharma, Advocate, with hin), 
for Appellants. (In both the Appeais); 
Mr. Naunit Lal, Advocate, for Respond- 
sie a 1 to 7 and 9. (In both the Ap- 
D : 


ATR 1971 N. S. C. 160 (V 58) 
(From: Punjab)” 
S. M. SIKRI AND V. BHARGAVA, JJ. 

Hatti, Appellant v. Sunder Singh, 
Respondent. 

Civil Appeal No. 1228 of 1966, D/- 
11-9-1970. 

Civil P. C. (1908). S. 9 — Exclusive 
Jurisdiction of revenue Courts — Fars 
civil court’s jurisdiction to entertain suit. 
ILE (1964) 2 _Punj 428, Overruled 

The Civil Court has no jurisdictior. in 
view of S. 185(1) of the Delhi Land Re- 
forms Act (8 of 1954), to entertain a suit 
in which the plaintiff, alleging that he is 
the proprietor of the suit land, asks for 
the declarations ‘that he is entitled to 


* (Letters Patent Appeal No. 67-D of 1365, 
D/- 2-12-1965—Punj at Delhi.) 


JN/KN/E320/70/MKS/T 
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Bhumidari rights in respect of that land 
and that the declaration made in favour 
of the defendant under S. 13 of that Act 
is ultra vires and void and for possession 
of the land because all the reliefs asked 
for by the plaintiff are under the provi- 
sions of that Act, within the competent 
jurisdiction of the Revenue assistant to 
give, (Para 7) 


The scheme of the Act shows that any 
person who is aggrieved by a declaration 
of Bhumidari right issued in favour of 
another person can move an application 
before the Revenue Assistant under item 
4 of the First Schedule to that Act, where- 
upon, if he succeeds, he will obtain a de- 
claration that he is the Bhumidar. That 
declaration will automatically supersede 
the declaration issued by the authorities 
in accordance with Delhi Land Reforms 
Rules, 1954 without any adjudication of | 
rights and without notice to the interested 
parties. (Para 5) 


It is true that the declaration made 
by the revenue authorities without going 
through the judicial procedure is sub- 
ject to due adjudication of rights; but 
such adjudications must be by an applica- 
tion under item 4 of Schedule I of the 
Act and not by approach to civil courts. 
If a Bhumidar seeks declaration of his 
right he has to approach the Revenue 
Assistant under item 4, while if a Gaon 
Sabha wants a clarification in respect of 
any person claiming to be entitled to any 
right in land it can institute a suit for 
declaration under item 28 and the Reve- 
nue Assistant can make a declaration of 
the right of such person. (Para 6) 


So far as suits for possession are con- 
cerned S. 84 read with Item 19 of the 
First Schedule gives jurisdiction to the 
Revenue Assistant to grant decree for 
Possession and suit for posses- 
sion of agricultural land can be in- 
stituted after the commencement of the 
Act only by a Bhumidar or an asami or 
the Gaon Sabha and not by any person 
claiming to be a proprietor. (Para 6) 

No inference that the civil court’s 
jurisdiction is not barred and therefore 
questions of title could be agitated by a 
suit in that court could be drawn from 
S. 186 of that Act. All that provision 
envisages is that questions of title will 
arise before the Revenue Courts in suits 
or proceedings under first schedule and 
only if such a question arises in a compe- 
tent proceeding in the Revenue Court an 
issue will be framed and referred to the 
Civil Court. Such a provision does not 
give jurisdiction to the civil court to 
entertain the suit itself on a question of 
title. ILR (1964) 2 Punj 428, Overruled. 

(Para 7) 


Mr. C. B. Agarwala, Advocate, (Mr. P. 
P. Juneja, Advocate, with him), ‘for Ap- 
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pellant; M/s. Sardari Lal Bhatia, 
Gupta and H. K. Puri, Advocates, 
Respondent. 


D. R. 
for 





i TAIR 1971 N. S. C. 161 (V 58) 


J. M. SHELAT AND C. A. ^ 
VAIDIALINGAM, JJ. i 


Radhey Shyam, Appellant v. Shyam 
Behari Singh, Respondent. 

Civil Appeal No. 1569 of 1966, Dj/- 
12-8-1970. 


(A) Letters Patent (Al), Cl. 10 — 
Order of Single Judge of High Court in 
appeal arising out of proceedings under 
0. 21, R. 90, C.P.C. — Appeal against 
under CI. 10 is maintainable. 


An order in 'a proceeding under O. 21, 
R. 90, C.P.C. is a ‘judgment’ inasmuch as 
such a proceeding raises a controversy 
between the parties therein affecting their 
valuable rights and the order allowing the 
application certainly deprives the pur- 
chaser of rights accrued to him as a result 
of the auction-sale. Therefore, appeal 
under CL 10 lies from an order of a 
Single Judge of the High Court in an 
appeal from an . order of an executing 
court on an application under O. 21, 
R. 90. AIL H. C. decision Affirmed. 
Case law discussed. A (Para 7) 


(B) Civil P. C. (1908), O. 21, R. 90 
(As amended by Allahabad High Court) 
— Setting aside of sale — Essentials. 


In order to set aside an auction-sale 
mere proof of a material irregularity such 
as the one under R. 69 and inadequacy 
of price realised in such a sale, in other 
words injury, is not sufficient. What has 
to be established is that there was not 
only inadequacy of i the price but that that 
inadequacy was caused by reason of the 
material irregularity or fraud. A con- 
nection has thus to be established between 
the inadequacy of the price and the mate- 
rial irregularity. ara 8) 


IN/IN/D953/70/BNP/M 





AIR 1971 N. S. C. 162 (V 58) 
(From: Patna) 
J. ©. SHAH AND V. BHARGAVA, JJ, 


_ Bhaiya Ram Munda, Appellant v. 
Anirudh Patar and others, Respondents, 


Civil Appeal No, 2039 of 1969, D/- 
14-8-1970. 


_ (A) Constitution of India, Art, 342 —~ 
Order under — Constitution (Scheduled 
Tribes) Order 1950 — Express or implied 
admission by a person that be is not mem- 
ber of Scheduled Tribe is not conclusive, 


DN/IN/D597/70/BNP/L 


vo 


ALE? 

Whether a particular person is a. 
member of a Scheduled Tribe so declared 
by the President under Art. 342 of the , 
Constitution is essentially a question of 
law. Though an admission made by him 
expressly or by implication that he is not 


' a member of a Scheduled Tribe is evi- 


dence against him in an election petition, 
the evidence is not conclusive. (Para 8) 


Though under S. 46 of the Chota 
Nagpur Tenancy Act a sale of land by, 
member of a Scheduled Tribe is prohibite 
ed without sanction of the Deputy Com< 
missioner, if that section is violated by 
a member of the tribe he will not on that 
account be disentitled to claim the status 
of a member of a Scheduled Tribe. The 
transactions of sale may be void, but it 
cannot be said, relying on that ground 
alone, that. the transferor was not mem- 
ber of a Scheduled Tribe or was estopped 
from setting up that status, (Para 9) 

(B) Constitution of India, Art. 342 — 
Order under — Constitution (Scheduled 


_ Tribes) Order (1950), Part DA — Schedul- 


ed Tribes of Bihar — Non-mention of 
‘Patars’ as sub-tribe of Mundas in Sche- . 
dule — Inference that they are not Mun- 
das cannot be drawn — Patars of Tamar 
district in Bihar held are sub-tribe of 
Munda. 

If Patars are Mundas, bécaase some 
sub-tribes of Mundas are enumerated in 
the Order and others are not, no infer« 
ence will arise that those not enumerated 
are not ‘Mundas. It cannot be said that 
because Patars are not specifically men- 
tioned in the list they cannot be included 
fn the general heading Munda. 

(Para 30) 

The name by which a tribe or sub- 
Tribe is known is not decisive. Even if 
the tribe of a person is different from 
the name included in the Order issued 
by the President, it may be shown that 
the name included in the Order is a gene~ 
ral name applicable to sub-tribes. C. A, 
No. 1622 of .1967 decided on 21-5-68 (SC), 
Followed. (Para 36) 

Patars of Tamar district in Bihar are 
a sub-tribe of Mundas and they are not 
different from Mundas. (Para 29) 


“oo 


emere enit 


AIR 1971 N. S. C. 163 (V 58) 

M. HIDAYATULLAH, C. J., 

G. K. MITTER AND A. N. RAY, JJ. 

Shri Prakash Chand Agarwal and 
others, Petitioners v. M/s. Hindustan 
Steel Ltd., Respondent. 

Civil Miscellaneous Petition No. 235 
of 1970 in the matter of Civil Appeal No. 
1196 of 1970, D/- 15-9-1970. 

Constitution of India, Art. 133 — 
Judgment, decree or final order of High 


JN/JN/E323/70/MVI{D 
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Court — Suit decreed in absence cf de- 
fendant — Application by defendent to 
set aside decree rejected by Court — High 
Court restoring it to file of Court — Held, 
that the suit was very much alive and it 
could not be treated as a final adjudica- 
tion of the suit itself and hence certifi- 
cate granted by the High Court was pre- 
mature and incompetent — AIR -1933 PC 
58 and AIR 1961 SC 794, Rel. on; AIR 
1966 SC 1445, Distinguished — (Certifi- 
cate granted by High Court set saiel; D 
Para 





. 'AJR 1971 N. S. C. 164 (V 58) 
(From: Calcutta)” 
J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 
India Electric Works Ltd.. Appellant 
v. James Mantosh and another, Res- 
pondents. i 
Civil Appeal No. 1646 of 1966. DJ- 
15-9-1970. l 
(A) Limitation Act (1908), S. 14 —- 
- Expression “or other causes of a like 
nature” — Applicability — Suit for re- 
covery of damages for illegal occupation 
of premises — Future damages Tre 
covery of possession, awarded by trial 
Court, set aside in appeal on ground that 
future damages could not be award2d in 
pure money suit — Subsequent suit for 
damages for a period subsequent tc that 
in earlier suit — Limitation — Period of 
pendency of first suit could be excluded. 
It is well settled that althouzh all 
questions of limitation must be decided 
by the provisions of the Act amd the 
Courts cannot travel beyond them, the 
words “or other cause of a like mature” 
must be construed liberally. Some clue 
is furnished with regard to the intention 
of the Legislature by the Explanation III 
in S. 14(2). Before the enactment of the 
Act in 1908 there was a conflict amongst 
the High Courts on the question whether 
misjoinder and non-joinder were defects 
which were covered by the words “or 
other cause of a like nature”. It was to 
set at rest this conflict that Explenation 
II was added. An extended m=aning 
- ‘was thus given to these words. Strictly 
speaking, misjoinder or non-joinder of 
parties could hardly be regarded as a 
defect of jurisdiction or something similar 
or analogous to it. {Fara 6) 
In money suif for recovery of 
damages for illegal cccupation a decree 
had been passed by the trial Court in 
favour of plaintiff for the entire claim 
including the claim for ‘future damages. 
The High Court in appeal negatived the 


‘= (A. O. D. No. 306 of 1959, D/- 11-4-1963 
—Cal) 
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claim for future damages on the ground 
that no decree could be granted for re- 
covery of compensation after the date of 
the suit or after the date of the decree in 
a pure money suit. The plaintiff there- 
after filed a suit for damages for the 
period subsequent to period covered by 
the earlier suit. For the period beyond 
three years of the suit protection from 
limitation was claimed under S. 14 and 
on the general principles of suspension of 
limitation owing to the pendency of ear- 
lier suit. On the question whether the 
trial Court was unable to entertain the 
earlier suit from “other cause of a like 
nature”: 

Held (Per Shah and Grover, % 
Hegde, J. Contra) that the benefit of 
S. 14(1) could be claimed. The defect in 
the earlier suit was of a nature which 
had to be decided before the claim could 
be disposed of on merits. The High Court 
there was called upon to decide whether 
the claim was at all entertainable on the 
frame of the suit and it came to the con- 
clusion that the Court was not competent 
to pass any decree for recovery of future 

lamages or mesne profits in the suit as 
laid. The defect was of a nature which 
had to be decided before the merits of the 
claim could be adjudicated upon nor did 
any occasion or necessity arise of going 
into or examining the merits of the afore- 
said claim. AIR 1916 PC 96, Relied on. 
(Para "J 

It could not be said that the earlier 
suit was altogether misconceived. ‘The 
plaintiff's claim had not been investigated 
in that suit because the Court: considered 
that the Court was not competent to de- 
cree such a suit. It was by reason of an 
infirmity or defect of jurisdiction that 
there could neither be adjudication of the 
claim on merits nor could it be decreed. 
The defect of jurisdiction had in no way 
been brought about by the plaintiffs or 
by any absence of diligence or good faith 
on their part. - (Para 7) 

Per Hegde, J. Contra:— Although it 
could not be said that the earlier claim 
of future mesne profits in a money suit 
‘was a claim which the Court was unable 
to entertain from defect of jurisdiction 
or other causes of like nature yet a new 
cause of action must be deemed to have 
been accrued to the plaintiff in respect of 
the mesne profits under dispute once the 
decree of the trial Court was set aside by 
the High Court, 12 Moo Ind App 244, 
Relied on. (Para 10} 

. (B) Precedents — Requirement of 
public interest should be considered in 
disturbing a question of law which has 
held field for long time. (Per Hegde, J.). 

(Para 10) 

Mis. G. L. Sanghi and D. N. Mishra, 
Advocates, and M/s, J. B. Dadachanji and 
Co., Advocates, for Appellant; Mr P 
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Chatterjee, Sr. Advocate. (Mr. P. K. 
Ghosh, Advocate, with him), for Res- 
pondents. 





'AIR 1971 N. S. C: 165 (V 58) 
{From: Allahabad)* 
J. c SHAH AND A. N. GROVER, JJ. 


Panchayati Akhara Maha Nirwani, 
Appellant v. Consolidation Officer, Roor- 
kee and others, Respondents. 

Civil Appeal No. 1722 of 1966. D/- 
17-9-1970. : : 

. Constitution of India, Art. 136 — 
Appeal by special leave — New point — 
Deputy Director of consolidation deciding 
that the consolidation officer is entitled 
to give decision about title of “Grove 
lend” — Appellants taking chance of ob- 
taining decision in their favour before 
consolidation authority on merits of dis- 
pute and also in appeal and in second ap- 
peal — Having failed all along the line 
appellants filing a writ petition before 
High Court challenging only the orders 
deciding ‘dispute on merits and not order 
of Deputy Director — Held that after 
nine years of the date of order of Deputy 
Director, Supreme Court would not be 
justified in allowing them to canvass 
correctness of a decision which was acqui- 
esced in for all those years and to allow 
them for first time to contend that all 
proceedings which have since been taken 
and decided were without authority. 

(Para 2) 

M/s. J. P. Goyal and S. P. Singh, Ad- 
vocates for Appellant; M/s. S. K. Mehta, 
K. L. Mehta and K. R. Nagaraja, Advo- 
cates, for Respondent No. 8.. 


* (Writ Petn. No. 4085 of 1964 D/- 3-9- 
1965—AiL) 
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AIR 1971 N. S. C. 166 (V 58) 
(From: Punjab & Har. 70 Pun LR 412) 
V. BHARGAVA AND K. S. HEGDE, JJ. 

Union of India, Appellant v. Hindu 
Undivided Family Business known as 
Ramlal Mansukharai Rewari and another, 
Respondents. 

Civil Appeal No. 887 of 1968, 
21-8-1970. 

Central Excises and Salt Act (1944), 
S. 2(f) and First Schedule, Item 25A (2) 
— Rolling of billets of copper alloys in 
circles — Excise duty under Item 25A (2) 
is leviable, though circles are uncut and 
not trimmed. 

When billets of copper alloys namely 
Kansi and Brass are rolled into circles in 


SN/IN/E13/70/DVI/D 


DJ- 


ALR , 


some form or the other and in different 
sizes, the process of manufacture of cir- 
cles is complete even if the circles are 
uncut. Consequently, the rolled circles 
are liable to excise duty under Item 26A 
(2). It cannot be said that only trimmed 
circles can be treated as circles 
and as finished product. Even un- 
cut circles are circles as envisag- 
ed by the Item. The rolling of a billet 
into a circle is a process in the course of 
completion of a manufactured product 
viz., circles, as contemplated by S. 2(f). 
(1963) Supp 1 SCR 586 and (1968) 3 SCR 
21, Distinguished; 70 Pun LR 412, Re- 
versed. (Paras 4, 7, 8) 


AIR 1971 N. S. C. 167 (V 58) 
(From Calcutta: (1966) 59 ITR 230) 


J. C. SHAH, Ag. C. J., V. RAMASWAMI 
AND A. N. GROVER, JJ. 


Ahmed G. H. Ariff Etc., Appellants 
v. The Commissioner of Wealth Tax, Cal- 
cuita (in Ji appeals), Respondent. 

Civil aooe, Nos. 2129 to 2132 of 
1968, D/- 20-8-1969 

(A) Mahomedan Law — Wakf — De- 
claration of particular property as wakf 
— Effect — Right of wakif is extinguish- 
ed and ownership is transferred to Al- 
mighty — Status and rights of Mutawalli. 


The moment a wakf is erected all 
Tights of property pass out of wakif and 
— in the Almighty. AIR 1922 PC 123, 


The Mutawalli has no right in the 
property belorging to the wakfi He is 
not a trustee in the technical sense, his 
position being merely that of a superin- 
tendent or a manager. A Mutawalli has 
no power, without the permission of the 
court, to mortgage, sell or exchange wakf 
property or any part thereof unless he is 
expressly empowered by the deed of wakf 
to do so. (Para 6) 

(B) Words and Phrases— Word “pro- 
perty” — Meaning of. 

Property is a term of the widest im- 
port and subject to any limitation which 
the context may require. if signifies every 
possible interest which a person can 
clearly hold or enjoy. ATR 1954 SC 282, 
Followed. (Para 8) 

(C) Wealth Tax Act (1957), S. 2 (e) — 
Assets — Definition — It includes pro- 
perty of every description — Creation of 
wakf-al-aulad by Hanafi Mussalman — 
Right of beneficiaries to receive share of 
income of wakf property is an asset. 


There is no reason or justification to 
give any restricted meaning to the word 
‘asset’ as defined by S. 2 (e) of the Act 
when the language employed shows that 
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it was intended to include property of 
every description. (Para 9) 

Where a Hanafi Mussalman creates 
wakf-al-aulad of certain properties, the 
right to receive aliquot share of tte net 
income of those properties is an asset 
within meaning of S. 2(e). The pcsition 
does not change even if the aliquot share 
is meant merely for the maintenance and 
support of the beneficiaries. (1966) 53 ITR 
230 (Cal), Affirmed; 71 ITR 180 (Bom), 
Approved. (Para 9) 

(D) Wealth Tax Act (1957), S. 7 (1) 
—— Valuation of asset — Right to.share in 
income — Market value — Determination 
of. . 
It cannot be said that the right to a 
share in the income is not capable of any 
valuation and the price which it ‘would 
fetch, if sold in the open market, cannot 
be ascertained. When the statute 
uses the words “if sold in the open 
market”. it does not contemplate actual 
sale or the actual state of the market, 
but only enjoins that it should be assumed 
that there is an open market and the pro~ 
perty can be sold in such a market and 
on that basis, the value has to be found 
out. It is a hypothetical case which is 
contemplated and the Tax Officer must 
assume that there is an open market in 
which the asset can be sold. 71 ITR 180 
(Bom), Approved. ans 10) 


Œ) Wealth Tax Act (1957), S. 2(e) 
(iv) — Word “Annuity” — Mean-ng — 


Word annuity must be giyen meaning as 
assumed in legal parlance and mot its 
popular and dictionary meaning. ) 

æa iL 


(Pæ 

(Œ) Civil P. C. (1908), Pre. — īnter- 
pretation of Statutes — Words. 

Where the legislature uses < legal 
term which has received judicial inter- 
pretation, the courts must assum= that 
the term has been used in the serse in 
which it has been judicially interpreted. 

(Pera 11) 

Mr. A. K. Sen, Sr.° Advocate (M/s. 
S. K. Hazare and P. K. Mukherjee, Advo- 
cates with him), for Appellants in all a 
peals; Mr. B. Sen, Sr. Advocate, (M/s. S. 
A. L. Narayana Rao and R. N. Sachthey, 
Advocates with him), for Respondent in 
all appeals, 





AIR 1971 N. S. C. 168 (V 58] 

(From Allahabad: 1965 All LJ <80) 

J. C. SMA vV. RAMASWAMI AND 
N. GROVER, JJ. 

The rire ee U. P., Appellant v. Raj 
Kumar Rukmini Raman Brahma, Res- 
` pondent. 

` Civil Appeal No. 748 of 1966, 
11-9-1969. 


IN/IN/E577/69/CWM/T 
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Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act (1950) 
(1 of 1951), S. 23(1) (a) — Impartible 
estate of undivided Hindu family — 
Transfer by its holder in favour of junior 
member of family in recognition of right 
of maintenance, held. not gift. 


Where the malgujar, who was the 
proprietor of impartible estate, executed 
a Gujaranama in favour of his younger 
brother stating that according to the law 
and custom of the estate he being the 
eldest son of the Raja, became the owner 
of estate on the death of the earlier Raja 
and that the “younger sons have right to 
maintenance and they are given reason- 
able share of the estate in lieu of right of 
maintenance’, it could not be held that 
the transfer of the properties in the 
Gujaranama was a transfer by way of 
gift. As there was no money considera- 
tion it was not a sale also. Thus Gujara- 
nama was not hit by S. 23 (1) (a). 1965 
All LJ 480, Affirmed. (Paras 7 and 10) 


An estate which is impartible by 
custom cannot be said to be the separate 
or exclusive property of the holder of 
the estate. If the holder has got the 
estate as an ancestral estafe and he has 
succeeded to it by primogeniture it will 
be part of the joint estate of the undivid- 
ed Hindu family. (Para 8) 


In the case of an ordinary joint 
family property the members of the 
family can claim four rights (1) the right 
of partition (2) The right to restrain 
alienations by the head of the family ex- 
cept for necessity (3) the right of main- 
tenance and (4) the right of survivorship. 
It is obvious from the very nature of the 
property which is impartible that the 
first of these rights cannot exist. The 
second is also incompatible with the cus- 
tom of impartibility. The right of main- 
tenance and the right of survivorship, 
however, still remain and it is by reference 
to these rights that the property though 
impartible has in the eye of law to be re- 
garded as joint family property. The 
right of survivorship unlike spes succes- 
sionis can be renounced or surrendered. 
ATR 1932 PC 216, 15 Ind App 51 (P. C), 
ATR 1934 PC 157, (1899) 26 Ind App 83 
(P. C.), Rel. on. (Para 8) 


_ Mr. B. Sen. Sr. Advocate, (Mr. O. P. 
Rana, Advocate, with him), for Appellant; 
M/s. Yogeshwar Prasad and Paras N. 
Tiwari, Advocate, and Mr. S. S. Khan- 
duja, Advocate for Mr. B. Datta Advo~ 
cate, for Respondent. 
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AIR 1971 N. S. C. 169 (V 58) 
(From: Punjab and Haryana)* | 
C, A, VAIDIALINGAM AND I. D, 
DUA, JJ. 
M/s. D. L. F. Housing and Construc- 
tton Co. (P.) Ltd, Appellant v. Sarup 
Singh and others. Respondents. 

Civil Appeal No. 1575 of 1969 Dj- 
2-9-1969. 

(A) Civil P. C. (1908), S. 115 — Re- 
visional jurisdiction — Exercise of — 
Limitations — Order staying proceedings 
under S. 30, Land Acquisition Act — Re- 
vision — Maintainability — Land Acqui- 
sition Act (1894), S. 30. 

While exercising the jurisdiction 


under S. 115 it is not competent to the. 


High Court to correct errors of fact how- 
ever gross or even errors of law unless 
the said errors have relation to the juris- 
diction of the Court to try the dispute it- 
self. The words “illegally” and “with 
material irregularity” as used in cl (c) 
do not cover either errors of fact or of 
law; they do not refer to the. decision 
arrived at but merely to the manner in 
which it is reached. The errors contem- 
plated by this clause may relate either 
to breach of some provision of law or to 
material defects of procedure affecting 
the ultimate decision, and not to errors 
either of fact or of law, after the prescrib~ 
ed formalities have been complied with. 


(Para 8)° 


‘Where the lower court stayed pro- 
ceedings under S. 30 of Land Acquisition 
Act pending decision of suit for specific 
performance on ground that entire matter 
relating to apportionment of compensation 
was covered by the suit, the order of the 
lower court could not be interfered with 
fn exercise of revisional jurisdiction 
under S. 115, Civil P. C. Merely because 
the High Court would have felt inclined, 
had it dealt with the matter initially. to 
come to a different conclusion on the 
question of continuing stay of the refer- 

ence proceedings pending decision of tha 
“appeal, could hardly justify interference 
-on revision under S. 115 of the Code when 
there was no illegality or material irregu- 
larity committed by the lower court. 
C. R. No. 1014 of 1968, D/- 18-3-1969 
(Punjab and Haryana), Reversed. 


i (Para 8} 

(B) Civil P. C. (1908), Ss. 151, 142 
and 115 — Order passed under S. 115 — 
Application to High Court under S. 151 
read witb S. 141 for clarification of revi- 
sional order -— High Court passing order 
ex parte which could more appropriately 
be passed in appeal or revision — Order 


* (Civil Révn. No. 1014 of 1968 and C. 
No. 1863 of 1969, D/- SD 1960-—Pung, 
and Har.) 
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A.LE, 2 
is invalid — C. E. No. 1014 of 1965 and 
C. M. No. 1863 of 1969, D/- 18-3-1969 and 
8-5-1969 (Punj. & Har. }, Reversed. 

(Para 11) 

Mr. S. V. Gupte, Sr. Advocate bet 
Ravinder Narain, Advocate of M/s. J. 
Dadachanji and Co.. with him), for Woe 
lant; Mr. K. R. Chaudhuri, Advocate, for 
Respondents, 


fener 


AIR 1971 N. S. C. 170 (V 58) 
(From Madras: ILR (1966) 2 Mad 36} 
J. C. SHAH, V. RAMASWAMI AND 

A. N. GROVER. JJ. 
Sambudamurthi Mudaliar, Appellant. 
v. The State of Madras and another, Res- 
pondents. 


Civil Appeal No. 1671 of 1966, Dj- 


15-9-1969. 


. Madras Hindu Religious and Charita- 
ble Endowments Act (19 of 1951), S. 6(9) 
— “Hereditary trustee” — Trustee “suc- 
cession to whose office. . .. - is regulated 
by usage......°* is included — Ex- 
pression “regulated by usage”, means 
when ordinary rules of succession under 
Hindu Law are modified by usage and 
the succession has to be determined in 
accordance with modified rules — Person 
elected to office of trustee by community ` 
for a fixed period of a year is not “here~ 
ditary trustee” — AIR 1957 Mad 758, Re- 
lied on; ILR (1966) 2 Mad 36, Affirmed. 

(Paras 3, 
Mr. M. K. Ramamurthi, Sr. Avot : 

(Messrs. Vineet Kumar, J. Ramamurthy . 
and Mrs. Shyamla Pia Advocates), for 
Appellant: Mr. A. V. Rangam, Advocate, 
for Respondents. 


DN/EN/E832/69/RGD/M 
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“| AIR 1971 N: S. C. 171 (Y 58) 
i I. C. SHAH, K. S. HEGDE AND 
: A. N. GROVER, JJ, 
f. Minor A. Periakaruppan (in W. oe f 
No. 285 of 1970), 2. Sobha Joseph (in W. 
P. No. 314 of 1970), Petitioners v. State 
of Tamil Nadu and others, Respondents; 
Minor Kaja Mohideen, Minor S. M. Bejan 
Singh and Minor K. Krishna Kumar ; 
W. P: No. 285 of.1970), Interveners. 
Writ Petitions Nos. 285 and 314 of 
1970, D/- 23-9-1970. 
(A) Constitution of India, ‘Arts. 14, 
15 — Admission to Medical Colleges — 
Unitwise distribution of seats — Method 
violates Arts. 14 and 15. 
Unitwise distribution of seats in. 
Medical Colleges in Tamil Nadu declared 
violative of Arts. 14 and 15 as the object 


of selecting best candidates on a State~ 
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Cd 7+ 
‘wise basis was not satisfactorily achieved 
tby this method. The fact that applicants 
were allowed to apply to any one unit 
did not take the scheme outside the mis- 
chief of Articles 14 and 15. AIR 1968 
SC 1012. Rel. on. (Para 12) 

(B) Constitution of India, ‘Art. 22€ — 

Executive action — Plea of ‘mala fide — 
Mere probabilities cannot form its basis. 
(Para 15) 
Da (©) Constitution of India, Art. 14 — 
Admission to medical college — Inter- 
view — Objective tests —— Assessmen- of 
marks on basis of (i) N.C.C. or sports cti- 
vities (ii) Extra curricular special service, 

iii) General physical condition and en- 

lurance, (iv) General ability, (v) Aptitude 
w= Tests are objective in acter. 

į (Para 16) 

(D) Constitution af India, Art. 15 — 


Admission to Medical College — Rales 


requiring Selection Committee to assess 
candidates on basis of certain specified 
objective tests — In absence of specific 
provision in rules committee must dis- 
tribute total marks equally on various 
items. Giving marks in lump sum and 
not on itemised basis is illegal — Selec- 
tion Committee cannot also consider mat- 
ters falling outside seope of spec_fied 
items. AIR 1964 Mys 132, Approved. 
(Paras 18, 19) 
i (Œ) Constitution of India, Art. 15(4)— 
Classification of backward classes on basis 
of castes — It is within purview of 
‘Art. 15(4). 

The classification of backward clesses 
on the basis of castes is within the pur- 
view of Art..15(4) if those castes are 
shown to be socially and educatiorally 
backward. But all the same the Gov2rn- 
ment should not proceed on the basis 
that once a class is considered as a back~ 
ward class it should continue to be back- 
‘Such ‘an ap- 
proach would defeat the very. our- 
pose of the reservation. The Government 
should always keep under review the 
question of reservation of seats and only 
the classes which are really socially and 
educationally backward should be al_ow~ 
ed to have the benefit of reservacion. 
Reservation of seats should not be alow- 
ed to become a vested interest. The Gov- 
ernment’s decision in this regard is open to 
Gudicial review. Case law relied. 

: (Para 31} 


i AIR 1971 N. S. C. 172 (V 58) 
(From Punjab: ILR (1964) 1 Punj £48) 
HAH V. RAMASWAMI AND 
A. N. GROVER, JJ.. 

Union of India and others, Appellants 
y. M/s. Bhimsen Walaiti Ram, Respond- 
ent. 


à eA Appeal No. 1613 of 1966, Dj/- 


IN/IN/F142/69/MLD/M 
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Delhi Liquor License Rules, R. 5.34, 
Cl. 21 — Auction sale of liquor shop — 
Final bid subject to confirmation of Chief 
Commissioner, under conditions of auc- 
tion — Resale ordered without the - bid 
having been confirmed by Chief Commis- 
sioner — Auction purchaser whose bid is 
provisionally accepted not liable for any 
short fall on reauction. — (Contract Act 
(1872), S. 7). 

Under Cl. 21 of R. 5.34 the person to 
whom the shop has been sold is required 
to deposit one-sixth of total annual fee 
within seven days. But that sale is 
deemed to have been made in favour. of 
the highest bidder only on the completion 
of the formalities before the conclusion of 
the sale and where one of the conditions 
of auction provides that final bid would 
be made subject to the confirmation of 
the Chief Commissioner then the contract. 
of sale is not complete till the bid is re- 
confirmed. Till such confirmation the 
person whose bid has been provisionally 
accepted is entitled to withdraw his bid 
and when the bid is so withdrawn before 
the confirmation of the Chief Commis- 
sioner the bidder will not be liable for 


. damages on. account of any breach of con- 


tract or for shortfall on the resale. So 
where the highest bidder in an auction 
sale of a liquor shop did not deposit one« 
sixth of the purchase price within seven 
days of the auction whereupon the resale 
was ordered without the bid having been 
confirmed by the Chief Commissioner 
then the essential pre-requisites of a com- 
pleted sale being missing no liability 
could be’ imposed on the auction pur- 
chaser for payment of the deficiency i 
the price on the resale. ILR (1964) 1 
Pun 548, Affirmed. (Para 3) 
Dr. V. A. Seyid Muhammad, Sr. Ad- 
vocate, (M/s. S. P. Nayar and B. D. Shar- 
ma, Advocates, with him), for Appel- 
lants; Mr. S. T. Desai, Sr. orie oa 
K. L. Arora, Bishamber Lal and K. 
Puri, Advocates, with be, ior ate 
pondent. . 





AIR 1971 N. S. C. 173 (V 58) 
S. M. SIKRI, C. J., G. K. MITTER, K. S. 
HEGDE, A. N. GROVER AND 
P. JAGANMOHAN REDDY, JJ. 
Makhan Lal Waza and others, Peti- 
toners v. State of Jammu and Kashmir 
and others, Respondents. 
Writ Petition No. 108 of 1969,. DJ- 
23-2-1971. i 
(A) Jammu & Kashmir Civil Services 
(Classification, Control and Appeal) Rules, 
1956, R. 25 — Promotions — Promotions 
on communal basis and in absolute non- 
compliance with the provisions of R. 25 
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are illegal and unconstitutional. (X-Ref: 
Constitution of India, Art. 16) (Para 7) 

(B) Constitution of India, Art. 141 — 
Binding nature of law declared by 
Supreme Court. (Para 5) 

When the judgment delivered by 
Supreme Court not merely declared the 
promotions granted to the respondents in 
the writ petition filed at the previous 
stage .as unconstitutional but also laid 


down that the distribution of appoint- 


ments, posts or promotions made in im- 
plementation of communal policy was 
contrary to Art. 16, the law so declared 
was binding on the respondents State and 
its officers and they were bound to follow 
it whether the majority of the present 
respondents were parties or not to the 
previous litigation. (Para 5) 





AIR 1971 N. S. C. 174 (V 58) 
(From: AIR 1971 SC 28) 
S. M. SIKRI, C. J. AND I. D. DUA, J. 

Girdhari Lal Gupta, Petitioner v. 
D. N. Mehta and another, Respondents. 

Review, Petition No. 37 of 1970, Dj- 
18-2-1971. 

(A) Foreign Exchange Regulation 
Act (1947), S. 23-C (1) and (2) — Expres- 
sion “person in-charge” occurring in the 
section means a person who is in over all 
control of the day to day business of the 
company or firm. (X-ref: Words and 
Phrases). AIR 1959 Pat 9 and (1964) 62 
ALJ 625 and AIR 1958 Mad 183, Aora 

Para 

Thus a partner of the firm who him- 
self stated that he alone looked after the 
affairs of the firm is liable for contraven~ 
tion of S. 23-C. He does not cease to be 
in-charge merely because he proceeds 
abroad unless there is evidence ‘that he 
handed it over to another person. 

(Para 14) 

: (B) Foreign Exchange Regulation 
Act (1947), S. 23-C — While passing sen- 
tence Court can consider the facts that 
liability of accused was vicarious or that 
contravention took place without his 
knowledge or due to his negligence. (X- 
ref: Penal Code (1860), S. 53). (Para 14) 

(C) Constitution of India, Art. 141 — 
When the attention of the Supreme Court 
was not drawn to the particular provision 
of the statute it can review its decision. 
It is met a case of mistaken judgment. 

(Para 16) 

Mr. C. K. Daphtary, Sr. Advocate, 
(Mr. S. K. Dholakia, Advocate, with him), 
for Petitioner; Dr. V. A. Seyid Muham- 
mad, Sr. Advocate. (Mr. S. P. Nayar, Ad- 
vocate, with him), for Respondents. 


CO/CO/A923/71/DVT/P 
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AIR 1971 N. S. C. 175 (V 58) 
(From: Assam)* 
J. M. SHELAT AND I. D. DUA, JJ. 

The Management of Panitola Tea 
Estate, Appellant v. The Workmen, Res- 
pondents. 

Civil Appeal- No. 1137 of 1970, Dj- 
18-2-1971. 

(A) Industrial Disputes Act (1947), 
Sch. I, Item 3 — General rule on setting 
aside wrongful dismissal of a workman is 
reinstatement. (Case law discussed). 

The question whether on setting 
aside the wrongful dismissal of a work- 
man he should be reinstated _ or directed 
to be paid compensation is a matter with- 
in the judicial discretion of the Labour 
Court or the Tribunal, dealing with the 
industrial dispute, the general rule in 
the absence of any special circumstances 
being of reinstatement. In exercising this 
discretion, fairplay towards the employee 
on the one hand and interest of the em- 
ployer, including considerations of discip- 
line in the establishment, on the other, 
require to be duly safeguarded. If on 
the facts it is not possible to find cogent 
material on which the establishment can 
be genuinely considered to have lost 
confidence in the integrity of the work- 
man he is entitled to be reinstated. If 

issal was wrongful then merely be- 
cause proceedings for adjudication of the 
industrial dispute have taken a long time 
is by itself no reason for not directing 
his reinstatement if it is otherwise justi- 
fied being in accordance with normal rule. 
Case law discussed. (Paras 6, 7) 

Mr. M. C. Chagla, Sr. Advocate, (Mr. 
R. Gopalakrishnan, Advocate, with him), 
for Appellant; Mr. K. P. Gupta, Advo- 
cate, for Respondents. 


“(in Reference No. 20 of 1964, D/- 30-10- 
1969-—-Assam at Dibrugarh.) 


CO/CO/A926/71/DHZ/P 








AIR 1971 N. S. C. 176 (V 58) 

S. M. SIKRI, C. J., G. K. MITTER, K. S. 
HEGDE, A. N. GROVER AND P. 
JAGANMOHAN REDDY, JJ. 

Bachan Singh and others, Petitioners 
v. The State of Punjab and others, Res- 
pondents. 
Writ Petition No. 1 of 1970, D/- 18-2- 
71. 


(A) Punjab Development of Damaged 
Areas Act (10 of 1951), Pre. — Act does 
not violate Art. 19(1) (f) and (g) of Con- 
stitution. (X-Ref: Constitution of India, 
Art. 19(1) (£) and (g).) (Paras 9, 10) 

The reasonableness of the restric- 
tions on the rights guaranteed under 
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Art. 19 are fo be determined by a rejer- 
ence to the nature of the right said to 
have been infringed, the purpose of the 
restrictions sought to be imposed, the 
urgency of the evil and the necessity to 
rectify or remedy it — all of which has 
to be balanced with the social welfare or 
social purpose sought to be achieved. The 
right of the individual has therefore tc be 
sublimated to the larger interest of the 
general public. The provisions of the 
Act clearly indicate that they are reason- 
able and are designed to serve the imte- 
rest of the general public namely to exe- 
cute schemes in a planned manner for the 
improvement of the damaged areas of 
the city of Amritsar. They do not in any 
way violate the provisions of Art. 13(1) 
(f) and (g). The Act complies substan- 
tially if not abundantly with the restric- 
tions imposed on the exercise of the said 
fundamental rights. - (Pare 9) 


The fact that some buildings in these 
areas are newly built or that some of 
them are not damaged does not in any 
way justify an impediment being pleced 
for a scheme which is designed to acheve 
a social purpose and is for the public 
good. ” (Para 10) 


(B) Punjab Development of Damzged 
Areas Act (10 of 1951), S. 3 — Act is not 


. discriminatory and does not offend Art. 14 


of Constitution. Constitution of 
India, Art. 14). (Para 10) 
No option is given to acquire the 
area either under the Act or under the 
Punjab Town Improvement Act accord- 
ing to the discretion of the Trust which is 

without guidelines and arbitrary. 
(Para. 10) 


What Section 3 empowers is that the 
Trust in framing a scheme may provide 
for all or any of the matters mentioned 
in Section 28 of the. Punjab Town Im- 
provement Act. It further declares that 
any scheme already framed under the 
Punjab Town Improvement Act is deem- 
ed to have been framed under the Act. 
It cannot be said that a discretion is g-ven 
to the Trust to frame a Scheme either 
under the provisions of the Act or under 
the Provisions of the Punjab Town Im- 
provement Act or that the provisions of 
the latter Act are more advantageous in 
the matter of compensation or in respect 
of any other matter. The section merely 
incorporates by reference some of the 
provisions of.the other Act and is also 
an enabling one. (Para 10) 


(C) Punjab Development of Damaged 
Areas Act (10 of 1951) — Act does not 
violate Art. 31(2) of Constitution. (X-Ref: 
Constitution of India, Art. 31(2).) 


The compensation payable is neither 
fmadequate nor illusory but on the cther 
hand is not less than the market value 
and may even be more. There is thkere- 


(X-Ref: 
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fore no violation of Art. 31(2) of the 
Constitution. (Para 13) 

M/s. J. P. Goyal and Sobhag Mal 
Jain, Advocates, for Petitioners; Mr. 
Bishan Narain, Sr. Advocate, (Mr. R. N. 
Sachthey, Advocate, with him), for Res- 
pondent No. 1; ae Bishan Narain, Sr. 
Advocate, (Mr. Datta, Advocate, and 
M/s. J. B. Daiei O. C. Mathur and 
MS der Narain, Advocates of M/s. J. B. 
Dadachanji and Co., with him). for Res- 
pondents Nos. 2 and 3. 


AIR 1971 N. S. C.-177 (V 58) 
(From: Andhra Pradesh)" 
G. K. MITTER AND A. N. RAY, JJ. ~ 
Syed Shah Gulam Ghouse Mohiuddin 
and others, Appellants v. Syed Shah Ah- 
mad Mohiuddin Kamisul Qadri (dead) by 
his legal representatives and others, Res- 
pondents. 


Civil Appeal No. 219 of 1967, Dj/- 
17-2-1971. 
(A) Mohammedan Law — Minor’s 


brother is not a lawful guardian of minor’s 
property — AIR 1952 SC 358 and AMR, 
1918 PC 11, Followed. (Para 9) 
Only the father, the executor appoint- 
ed by the father’s will, the father’s father 
and the: executor appointed by the will 
of the father’s father are legal guardians 
of minor., Any other relation is not en- 
titled as of right to be appointed as 
guardian of minor’s property. (Para 9) 
(B) Civil P. C. (1908), O. 23, R. 3 — 
Where partition decree based on com- 
promise results in relinquishment by un- 
lawful guardian of minor’s share in pro-. 
perty of deceased Mohammedan, such a 
decree is void if there is no legal sanction 
behind compromise — (X-Ref: O. 32, 
R. 7). , (Para 11) 
(C) Mohammedan Law — On death 
of a Mohammedan his estate devolves on 
his heirs who succeed to the estate as 
tenants in common in specific shares. 
(Paras 12, 21) 


D) Limitation Act (1908), Art. 144 — . ` 


Where heirs of a deceased Mohammedan 
hold the estate of deceased as tenants in 
common without dividing it and one of 
them subsequently brings suit for re- 
covery of his share, the period of limita- 
tion for such suit does not run against 
him from the date of death of the deceas- 
ed but from the date of express ouster 
or denial of title and. Art. 144 will be 
relevant Article applicable. (Para 12) 


(ŒE) Limitation Act (1908), Art. 144 — 
Possession by one co-owner is not by it- 
self adverse to other co-owners. 

(Para 19) 


*(In C. C. C. Appl. No. 24 of 1959, D/- 
16-12-1965—Andh. Pra.) 
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Possession of one co-owner is pre- 
sumed to be the possession of all the co- 
owners unless it is established that the 
possession of the co-owner is in denial of 
title of co-owners and the possession is in 
hostility to co-owners by exclusion of 
them. Ouster is an unequivocal act of 
assertion of title. There has to be open 
denial of title to the parties who are en- 
titled to it by excluding and ousting 
them. (Para 19) 

(Œ) Limitation Act (1908), S. 18 — 
Tf plaintiff desires to invoke the aid of 
S. 18 he must establish that there has 
been fraud and that by such fraud he has 
been kept away from knowledge of his 
right to or of the title whereon it is 
found. (1893) 20 Ind App 1 (PC), Follow- 
ed. (Paras 20, 23) 

Mr. M. C Chagla, Sr. Advocate, (M/s. 
R. V. Pillai and N. Netter, Advocates, 
with him), for Appellants; Mr. C. K. 
Daphtary, Sr. Advocate. (Mr. Rameshwar 
Nath Advocate of M/s. Rajinder Narain 
and Co., and Miss Swaranjit Sodhi, Ad- 
vocate, with him), for Respondent No. 
i (A); Dr. V. A. Seyid Muhammad, Sr. 
Advocate, (Mr. S. P. Nayar, Advocate, 
with him), for Respondent No. 2, 


er a 


AIR 1971 N. S. C. 178 (V 58)~- 
(From: Allahabad)* . 
J. M. SHELAT AND C, A; 
VAIDIALINGAM, JJ. . 

Smt. Sohbat Dei (in both appeals), 
Appellant v. Devi Phal and others, Res- 
a 
` Appeals Nos. 1451 and 1455 of 
1966. oar 15-2-1971. 

Contract Act (1872), S. 29 — Held on 
a consideration of the terms of the agree- 
ment for.sale pleaded by the plaintiff, 
that it was not void for uncertainty. 

Where the agreement for sale plead- 
ed by the plaintiff shows that (1) the 
price of the properties was fixed (2) the 
properties to be sold were definite (3) 
the plaintiff was put in possession in pur- 
suance of the agreement (4) the entire sale 
price was to be paid before a specified 


date (5) that all amounts paid by plain- 


tiff before that date were to be adjusted 
towards sale price and (6) on the pay- 
ment of the balance on the specified date 
the vendor was to execute the sale deed 
it cannot be said to be void for uncer- 
tainty. (Paras 24, 25) 

The mere reference by the plaintiff 
fo the proposed sale of her properties to 


indicate the source ‘of funds for payment . 


of sale consideration without any sugges- 
tion that the payment depended on such 


® (Second Appls. Nos. 3583 and 5177 of 
1961, D/- 10-3-1966—AIL) 


CO/CO/A742/71/MKS/P ! 


‘benefit available for constructions 


A. LB i 
sale or the absence of a term in the agree- , 
ment pleaded as to what is to happen on 
plaintiff's failure to purchase the . pro- 
perty are not circumstances which “would 
render the contract void under S. 29 for 
uncertainty, (Paras 22 and 23}. 


Mr. B. R. L. Iyengar, Sr. Advocate, 
(Mr. E. C. Agrawala. Advocate. with him), ` 
for Appellant (In both Appeals); Mr, 
J. P. Goyal, Advocate, for Respondents 
Nos. 1 to 3 (in C. A. No. 1451 of 1966) 
and for Respondents Nos, 1 to 4 and 6 to 
Al (In C. A. No. 1455 of 1966). 





AIR 1971 N. S. C. 179 (V 58) 
(From: Allahabad)* È 
K. S. HEGDE AND A. N. GROVER, JJ.: 


Lachoo Mal, Appellant v. Radhya 
Shyam, Respondent. 
e we Appeal No. 18 of 1968, ‘D-i 10-2: 


Houses and Rents — U. P. (Tempo- 
rary) Control of Rent and Eviction Act 
{3 of 1947), S. 1-A — Benefit under S. 1-A 


‘in respect of buildings constructed after 


1-1-1951 can be validly waived by land- 
lord. (X-ref: Evidence Act (1872), Sec- , 
tion 115); (X-ref: Contract Act (1872), . 
S. 23); (X-ref: Maxims — Cuilibet licet 
renuntiare juri pro se introducto). AIR 
1966 Mys 154, Pig gers (1939) AC 277, 
Relied on; S. A. No. 307/1965, D/- 14-4- 
1967 (All), Reversed. . (Para 8) 


Where during the tenancy governed 
by Rent Control Act the landlord in 1962 
entered into an agreement by which 
tenant was to vacate premises for recon- 
struction and landlord was to redeliver 
same after reconstruction, no question of 
policy, much less public policy could arise. 
The landlord can waive the exemption 
made 
after 1-1-1951. The agreement is neither 
illegal nor unlawful nor defeating pro- 
visions of any law wi Era of 
S. 23, Contract Act, (Paras 6, 8) 


Mr. V. M. Tarkunde, Sr. iota: 
(Mrs. Urmila Kapoor and ; 
Khanna, Advocates, with him), for Appel- 
lant: Mr. S. V. Gupte, Sr. Advocate, mr: 
M. V. Goswami, Advocate, with ħim), fo 
Respondent. 


. # (Appeal No. 307 of 1965, D/- 14-4-1967— 
AlL) i 
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SAIR 1971 N. S. C. 180 (V 58: 
(From: Patna)* 
J..M. SHELAT AND C. A. 

VAIDIALINGAM, JJ. 
, The Bihar State Board of Religious 
Trust. Patna, Appellant v. Mahanth Sri 
*Biseshwar Das, Respondent. 
: Civil Appeal No. 407 of 1967. Dj- 
(B-2-19 71. 

(A) Evidence ‘Act (1872), S. 114 — 
When burden to prove that the properties 
of the temple are held by the reig 


mahant on trust for public purposes of a. 


religious or charitable character is on the 
Board of Religious Trust, Court cannot 
draw an adverse inference for failure of 
mahant to produce certain docament 
whereunder the properties had beer gift- 
ed to the founding mahant. AIR 1938 PC 
195, Rel. on. (Para 10) 

(B) Hindu Law— Religious and Cha- 
ritable Endowments — Feeding of Sadhu 
and giving hospitality to wayfarers is 
not by itself indicative of temple being 


. public temple or its properties being sub- 


ject to a public trust. (X-ref: C.P.C. 
S. 92). (Para 13) 
(C) Hindu Law — Religious anc Cha- 
ritable Endowments — Dedication te pub- 
lic cannot be readily inferred from the 
mere fact that members of public are 
freely admitted to the temple for worship 
and/or for attending Paar ‘celesrated 
by mahants. (X-Ref: C.P.C. 92). 
baras H, 15) 
_ “The value of such public user zs evi- 
dence of dedication depends on the cir- 
ces which give strength tzo the 
inference that the user was as of right. 
(Para 15) 
” (D) Hindu Law— Religious and Cha- 
ritable Endowments — Question w-ether 
property is given to head of a muti for 
his personal benefit only has to be decid- 
ed either from the terms of grant itself 
or from circumstances of case. (Pera 18) 
The Court has to see whether the 
grant was for the benefit of the public 
or section of it, ie, an unascertained class 
or for the benefit of the grantee himself 
or for class of ascertained indiv-duals. 
An inference can also be drawn from the 
usage and customs of the instituticn or 
from the mode in which its properties 
have been dealt with as also other esta- 
blished circumstances. (Pera 18) 
(Œ) Hindu Law— Religious anc Cha- 


ritable Endowments — Installation ef idol. 


permanently on a pedestal and the fact 
that temple is constructed on grounds 


separate from residential quarters of . 


mahant are not conclusive proof of dedi- 
cation to public as such factors are . also 


®(A. F. O. D, No, 330 of 1958, D/- 13-3- 
1962—Pat.) 
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found in private temples and mutts. (X- 
(Para 20) 

(F) Hindu Law— Religious and Cha- 
ritable Endowments — Unless the asthal 
(Religious Mutt) itself is a public trust 
for religious or charitable purpose pro- 
perties appertaining thereto would not be 
properties of public trust for religious or 
charitable purposes. (Para 21) 

Where in the deeds of gifts made by 
the reigning mahants in favour of their 
successors the properties were described 
as appertaining to the asthal it was held 
that the expression appertaining to the 
asthal could not by itself lead to the 
conclusion that the properties ‘were 
stamped as trust property for public 
purpose. (Para 21) 

M/s. D. Goburdhun and R. Gobur- 
dhun, Advocates, for Appellant; B. P, Jha, 
Advocate, for Respondent, 





N, 
AIR 1971 N. S. C. 181 (V 58) ` 
(From: Bombay)* 


Ez S. HEGDE AND A. N.. GROVER, JJ, 


Rao Saheb Dattatraya, Appellant v. 
Rangnath Gopalrao Kawathekar (dead) 
by his legal representatives and others, 
Respondents. i 

Civil Appeal No. 1658 of 1967, Dj- 
28-1-1971. 

(A) Evidence Act (1872), S. 67 — A 
party seeking to prove the execution of a 
document is not requixed to prove that the 
executant knew the contents thereof 
when the executant denies having signed 
it and pleads that it is a forgery. 

l (Para 5) 

Ordinarily nobody signs a document 
without knowing its contents. However, 
if the person signing the document pleads 
ignorance then in certain circumstances it 
may be necessary for the party seeking to 
prove the document to satisfy the Court 
that the executant had knowledge of its 
contents. ` (Para 5) - 

(B) Evidence ‘Act (1872), S. 17 — 
Where a person executed a document ad- 
mitting title of his brother to certain pro- 
perty and alienation by him to a third 
person the document is relevant when it 
is relied on by that third person as ad- 
mission and not as estoppel. (X-Ref: Sec- 
tion 115). Appeal No. 1166/1960, D/- 
20-6-1967 (Bombay), Affirmed. (Para 10) 

M/s. G. L. Sanghi and A. G. Ratna- 
parkhi, Advocates, for Appellant; Mr. P. 
Kesava Pillai, Advocate, e Aenponuenta 
Nos. 1 (a), (b) and (e) and 


* (A. F. A. D. No. 1106 of 1960, Dis 20-6- . 


'1967—Bom.). 
BO/CO/A514/71/YPB/C 
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AIR 1971 N. S. C. 182 (V 58) ! 
(From Mysore: (1964) 2 Mys LJ 428) 
S. M. SIKRI, C. J., V. BHARGAVA AND 
L D. DUA, JJ. 

A. J. Pinto and another (In both the 
Appeals). Appellants v. Smt. Sahebbi 
Kom Muktum Saheb (dead) by her legal 
representatives and others (in both the 
Appeals), ea a 

Civil ppal on 901 and 902 of 
1966, D/- pe 197 

Civil P. C. i S. 11 — Res judi- 
cata — Where an appeal is aati AAR 
against only a part of the decree covering 
one lot of property the decree covering 
the rest of the property becomes final 
notwithstanding the fact that the decree 
in respect of those properties was again 
incorporated in the decree passed after 
disposal of the appeal. (Para 6) 

Mr. Bishan Narain, Sr. Advocate, 
(M/s. S. S. Javali and K K. Sinha, Advo- 
cates, with him), for Ha agrees (in both 
the Appeals); Mr. V. M. Tarkunde, Sr. 
Advocate, (Mr. P. N. Tiwari, Advocate, 
for M/s. J. B. Dadachanji and Co., with 
him), for Respondents Nos. 1 (a) to 1 (g) 
(In both the Appeals); M/s. S. S. Javali 
and B. Datta, Advocates, for Respondent 
No. 2 (In both the Appeals). 


BO/CO/A501/71/GKC/P 





- AYR 1971 N. S. C. 183 (V 58) 
{From Calcutta: ILR (1967) 2 Cal 397} 
J. C. SHAH. K. S. HEGDE AND 
A N. GROVER, JJ. 

The Commissioner of Income-tax, 
West Bengal, Calcutta and another, Ap- 
pellants v. Hemchandra Kar and others, 
Respondents. 

Civil Appeal No. 2273 of 1966, D/- 
16-4-1970. 

- Income-tax Act (1922), S. 34(1) (a) — 
Where at tbe time of the first reopening 
of the assessment of the Hindu undivided 
family and of the individual members the 
primary facts necessary for reassessment 
of the family were in possession of the 
Income-tax Officer and he proceeded to 
make the reassessment of the individual 
members by including the amounts in 
question in their individual accounts, he 
could not a few days later merely change 
his opinion and issue another notice under 
S. 34 to the family seeking to include the 
amount in question in the income of the 
family. ILE (1967) 2 Cal. 397, Affirmed. 

(Para 4) 


The requirements of S. 34 (1) (a) 
were not satisfied as the escapement had 
taken place by reason of the failure of 
the Income-tax Officer to include the sum 


CO/DO/B858/70/LGC/P 


A. LR. , 
fn question in the assessment of the family 


when he was in full possession of all the 
necessary and material facts. (Para 4) 


Mr. S. C. Manchanda, Sr. Advocate, 
(M/s. R. N. Sachthey and B. D. Sharma, 
Advocates, with him), for Appellants: Mr. 
A. K. Sen, Sr. Advocate, (Mr. D. N. Mu- 
kherjee, aovo aa with him), for Ress 
Pondent No, 2. 





AIR 1971 N. S. C. 184 (V 58) 
(From: Kerala)* 
C. A. VAIDIALINGAM AND 
A. N. RAY, JJ. 
P. V. Ayyappa Reddiar, Appellant v. 
Ayyappan Pillai Janardhanan Pillai and 
another, Respondents. 


Civil Appeal No. 515 of 1967, Dis 


16-3-1971. 
Civil P. C. (1908), O. 6, R. 2 — Where 


‘the High Court in appeal is considering 


the competing claims of two parties claim- 
ing under two separate agreements of 
sale and when it is upholding the truth 
of the execution of both the agreements 
no error is committed by the Court in 
holding that one of the contracts was 


contingent and that it would take effect - 


only in case the transaction of sale in 
pursuance of the other agreement is not 
completed even if there is no pleading to 
that effect by any party. (Para 14) 

Mr. T. N. Subramania Ayyar, Sr. 
Advocate, (Mr. Vishnu Bahadur Saharya 
and Miss Yougindra Khushalani, Advo- 
cates, with him), for Appellant; Mr. A. R. 
Somnath Iyer, Sr. Advocate, ae N. 
Sudhakaran, K. N. Bhat and R. K. 
Pillai, Advocates, with him), for Respond, 
ent No. 1. 


* (Appeal No. 655 of 1961, D/- 14-1-1965— 
Ker.) 


DO/DO/B382/71/CWM/P 


AIR 1971 N. S. C. 185 (V 58) 
(From Gujarat: ATR 1967 Guj 198} 


J. M. SHELAT AND C. A. 
VAIDIALINGAM, JJ. 

Gulabchand Bapalal Modi, Appellant 
v. ‘Municipal Corporation of the City of 
Ahmedabad and another, Respondents. 

Civil Appeal No. 1090 of 1967, Dj- 
4-3-1971. 

(A) Constitution of India, Art, 14 — 
Mere absence of provision prescribing 
maximum rate in Act which delegates 


power on Corporation to levy property _ 


tax does not per se render such delega- 
tion in any manner arbitrary or excessive, 


CO/DO/B248/71/SSG/M 


- 1971 
e 


(X-Ref: Muncipalities — Bombay Psovin- 
cial Municipal Corporation Act 69 of 
1949), S. 129 (Prior to amendmert in 
1968).) (Paras 22, 21) 

While fixing rates at which preperty 
tax is to be levied by Corporation, condi- 
tions and limitations as prescribed br pro- 
visions of Act and rules must be conaplied 
with, Although the Act does not pres- 
cribe the maximum rate for levying pro- 
perty tax the ultimate control for raising 
them is with the councillors responsible 
to the people. The delegation of -power 
on Corporation to levy property tax is 
valid because Act contains policy or prin- 
ciples furnishing guidance to delegate in 
exercising such power. (Paras 15, 16, 19) 


(B) Municipalities — Bombay Pro- 
vincial Municipal Corporation Act (59 of 
1949), Sch. A. , R. 10 — Rule gives 
discretion to aaa Taer to maintain 
‘either one assessment book for whok city 
or ward assessment-books separately for 
each ward. (Paras 29, 36) 


(C) Municipalities — Bombay Pro- 
vincial Municipal Corporation Act ‘59 of 
1949), Sch. A, Ch. 8, R. 19 — Rule 19 pro- 

viding that entry made under R. 9 (e) in 
respect of amount of tax shall be cenclu- 
sive evidence, applies not only to ward 
assessment books but also to assesment 

book prepared for whole city. 
(Paras 24, 35) 

Mr. P R. L. Iyengar, Sr. Advocate, 
(Mr. N. J. Modi, Advocate, and Mr. P. C. 
Bhartari, "Advocate, for M/s. J. B. Dada- 
chanji and Co., and Mr. K. M. Desai, Ad- 
vocate, with him), for Appellant; Mr. L N. 
Shroff, Advocate, for Respondent Wo. 1; 


Mr. K. L. Hathi, Advocate, for Mr. S. P. i 
Nayar, Advocate, for Respondent No. 2 





AWR 1971 N. S. C. 186 (V 53) 
(From: Calcutta)* 
J. M. SHELAT AND C. A. 
VAIDIALINGAM, JJ. 

The State of West Bengal ard an- 
other, Appellants v. Shebaits of Iswar Sri 
Saradiya Thakurani and others, Respond- 
ents. 

Civil Appeal No. 521 of 1966, D/- 
4-3-1971, 


Tenancy Laws — W. B. Estates Ac- 

quisition Act (1 of 1954), S. 6 (2). Eroviso 
— LA person to become a direct tenant 
under the Government by virtue of the 
Proviso has to hold a valid lease of the 
land from the intermediary immediately 
before the date of vesting of estate in 
State. (X-Ref: Transfer of Property Act 


* (Civil Rule No. 2313 af 1962, D/- 5-8- 
1964—Cal.) 


CO/CO/B245/71/MVJ/M 


[IN.S.C. Cases 136-187] 79 


(1882), S. 105; Easements Act (1882), See- 
tion 52). AIR 1956 SC 17, Rel. on. 
(Para 9) 
Where a tank fishery is the absolute 
property of the deity but some person is 
allowed to catch fish therefrom on pay- 
ment of a fixed sum and in addition he 
is under an obligation to cleanse the tank, 
the arrangement does not constitute a 
lease within the meaning of the Proviso 
but only a licence. The deity alone in 
such a case becomes ithe direct tenant 
under S. 6 (2). (Paras 9 and 10) 
Mr. D. N. Mukherjee, Advocate, and 
Mr. G. S. Chatterjee, Advocate for Fr. S. 
Basu, Advocate, for Appellant; Mr. S. 
Mitra, Sr. Advocate, (Mr. S. N. Mukher- 
ji, Advocate, with him), for Fespondents 
Nos. 3 and 9. 





_ AIR 1971 N. S. C. 187 (V 58) 

t (From: Bombay)* 

J. M. SHELAT, I. D. DUA AND 
V. BHARGAVA, JJ. 


Mohan Lal, Appellant v, Anandibat 
and others. Respondents. - ` 
Civil Appeal No. 473 of 1966, D/-~ 


3-3-1971 
(A) Civil P. C. (1908), O. 6, E. 4 — 
en there is no pleading in respect of 


fraud or ante-dating of document and no 
evidence is led to meet such pleas, the 
Court cannot on the = of the ues 
raised for the first time during argumen: 
record any finding.. AIR 1952 SC 47 = 
AIR 1956 SC 593 vk AIR 1964 SC 164 & 
AIR 1969 SC 125, Distinguished. 

(Para 5) 


(B) Evidence Act (1872), S. 114 — 
Presumption that a document is ante~dated 
cannot be raised against person producing 
it on ground of failure of the petition- 
writer to produce register required to be 
maintained by him. It can only affect 
the value of petition-writer’s evidence. 

(Para 6) 

(C) Civil P. C. (1908), S. 107 —- When 
the appellate Court remands a case with 
direction that the findings of the lower 
Courts are set aside the direction refers 
to the findings considered by it and on 
which it differed from lower Court. 

(Para 9) 

Hence it cannot be presumed that all 
the findings of the lower Courts are ne~ 
cessarily set aside. The findings which 
the appellate Court was not called upon 
to consider cannot be deemed to be set 
aside by it. {Para 9) 

(D) Civil P. C. (1908), S. 107— Where 
the Appellate Court orders remand with 


* (Appl. No. 93 of 1959, D/- 14-8-1964- 


Bom. at Nag 
CO/DO/B242/71/DVT/P 


60 [N.S.C. 188-190] ` 


direction to lower Court to consider parti- 
cular plea and giving liberty to plaintiff 
to amend the plaint, the order cannot be 
construed as allowing the a, to 
raise any new plea. (X-Ref: O 
AIR 1957 SC 357, Distinguished; AIR 1967 ' 
SC 96, Explained and Bel. on. (Para 9} 
The amendments which could be 
allowed must relate and be consequen 
to the plea directed to be considered. 


(Para 9} 
Mr. M. N. Phadke. Sr. Advocate, 
(Mr. A. G. Ratnaparkhi, Advocate, with 


him), for Appellant M/s. R. L. Roshan 
and H. uri, Advocates, for Respond- 
ents Nos. r to to 3. 


Bramie 


! AYR 1971 N. S. C. 188 (V. 58) 
(From: Punjab)” . 

S, M. SIKRL C. J., G. K. MITTER. K. S, . 

HEGDE. A N. GROVER AND P. 

JAGANMOHAN REDDY, JJ. i 

Lekh Raj Khurana, Appellant Mae 
Union of India, Respondent. 

Civil Appeal No. 1719 of 1967, Di- 
3-3-1971. 

(A) Constitution of India, Art. 311 —_ 
A person holding a civilian post which is 
connected witb the defence and for which 
he is paid salary from the defence esti- 
mates cannot claim protection of Art. 311. 
He is not entitled to invoke principles of 
natural justice even under general law of 
master and servant. (X-Ref: Natural 
Justice). Regular Second Appeal No. 
43-D/1956, D/- 23-5-1961 (Punjab High 
Court, Circuit Bench at Delhi). Affirmed; 
C. A. 1185/1965, D/- 6-2-1967 (S.C.) and 
C. A. 1918/1966, dated 8-3-1968 (S.C.), 
Followed. (Paras 4, 7) 


(B) Civilians in Defence Service 
{Temporary Service) Rules (1949). R, 5 — 
Breach of a statutory rule relating to the 
conditions of service entitles the aggriev~ 
ed party to have recourse ta the Court 
for redress. Hence a person holding a 
-civilian post which is connected with de- 
fence can challenge his termination. on 
ground of non-compliance with the pro- 
visions 0 5. lar Second Appeal 
No. 43-D/1956. Di. 23-5-1961 (Punjab High 
Court. Circuit Bench at Delhi). Reversed; 
(1961) 2 SCR 679 and (1964) 7 SCR 471, 


Followed. (Para 7) 
Mr. N. N. oe Advocate, for 
the Appellant; Dr. V. A. Seyid Muham- 


mad, Sr. Advocate, (Mr. S. P. Nayar, Ad« 
vocate, with him), for Respondent. 


* (Second Appl. No. 43-D of 1956, D/- 23- 
5-1961-——-Punj at Delhi} 


CO/CO/B239/71/YPB/P 





. 6, R. 17)3 5° 


ATR 1971 N. s. C. 189 (V. 58) . 
{From: Patna)" 
C. A. VAIDIALINGAM AND: 
A. N. RAY, JJ. 
Nanhu Kahar, Appellant- -v. The Stata: 
of Bihar. Respondent. 
Criminal 


3-3-1971. 

. Penal Code (1860), S. 99 — Where 
serious injuries inflicted on deceased were 
not necessary for protecting property 
from him and the indiscriminate attack 
was continued even after the deceased 
fell dows and only minor injuries were 
received by the accused, it must be held 


Appeal No. 268-of 1968, D/=! 


that the right of private defence was 


exceeded. 
M/s: B. P. Singh and D. N. Mishra, 
Advocates, for Appellants;. Mr. U. P, 


Singh, Advocate. for Respondent. 
ia (Govt. Appl No. 28 of 1966, D/~ 5-4-1968 
—Pa 


SOD IE APRON i 


AIR 1971 N. S. C. 190 (W 58) 

(From: Allahabad)* 

J. C. SHAH, C. J K. S. HEGDE AND 
A. N. onde. JJ. 

__ Mls, Raghunandan Prasad Mohan Lal, 

Appellant v. The State of U., P. and 

others, Respondents. 

‘i a Appeal No. 914 of 1967, D/« 


(A) Sales By — U. P. Sales Tax Act . 


(15 of 1958), S. 3 — Notification No. ST- 
109/X, dated 31-3-1956 issued under Sec- 
tion 3 which was declared invalid by: 
High Court is in force as it is subsequent- 
ly revived by S. 3(1) of U. P. Sales Tax 
pg Act (15 of 1958). (X-Ref: 

ales Tax — U. P. Sales Tax (Validation) 
ree (15 of 1958).) Civil Misc. Writ No. 
2486 of 1961 (AN. H. C.). D/- 3-5-1966/ 
19-4-1961, Affirmed. (Paras 7, 8) 

(B) Sales Tax — U. P. Sales Tax. ‘Act 

(15 of 1948). S. 3-A — Netification No. 
ST-6069/X-1097-56, dated 30-9-1956 issu- 
‘ed under S. 3-A is not im force as it has 
been declared myalid by High an and 
has not been revived by the U. P. Sales 
Tax (Validation) Act (15 of 1958). Civil 
Misc. Writ No. 2486 of 1961 (All. H. C), 
D/- 3-5-1966/19-4-1967, Affirmed. 

i (Paras 7, 8) 

Mr. S. V. Gupte, Sr, Advocate, (Mr. 

P. N. Tiwari, Advocate. and M/s. J. 
Dadachanji, O. C. Mathur and navies 
Narain, Advocates of Mis. J. B. Dada~ 
chanji and Co.. with him). for Appellants 
(Mr. S. C. Manchanda. Sr. Advocate, (Mr. 
O. P. Rana, Advocate, with him), for Res« 
pondents. 


*(C. M. Writ No. 2486 of 1961, D/- 19-4- 
1967—AlL) 
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AIR 1971 N. S. C. 191 (V 58) | 
S. M. SIKRI. C. J., G. K. MITTER, 
C, A. VAIDIALINGAM, I. D. DUA AND 
V. BHARGAVA, JJ. 

B. Narayana Murthy and others etc. 
Petitioners v. The State of Andhra Pras 
desh etec., Respondents. . 

Writ Petns. Nos. 144, 216, 217, 221,. 
223, 242, 247 to 249, 308 and 345 of 
1970, D/- 6-5-1971. l 

© (A) Civil Services — Fundamental 
Rules, R. 56 (a) — Age of retiremert — 
Government order fixing a certain date 
for foundings the classification of 
teachers who should retire at the age of 
55 years and those who having already re- 
tired before that date should get the be< 
nefit of the interim orders extending the 
age of retirement to 58 or to 60 years 
is not irrational or unreasonable, (X= 
Ref: Constitution of India Article 14) _ 
Pare 17) 
_ (B) Civil Services — Fundamental 
Rules, R. 56 (a) (as amended in 1958) — 
Age of retirement — Teachers employed 


by the Municipalities, Zilla Parishads and - 


Panchayat Samitis cannot claim the þe- 
nefit of intention of retirement age by 
the amendment of F. R: 56(a) unless the 
rules governing their employment are 
likewise modified. (Para 19) 


EO/EO/C377/71/BNP/R 





i AIR 1971 N. S. C. 192 (V 58) 
(From: Bombay)* 
S. M. SIKRI, C. J., P. JAGANMOHAN 
REDDY AND I. D. DUA, JJ. . 

The State of Maharashtra (in both 
appeals), Appellant v. Dadamiya Eabu- 
miya Sheikh (In Cr. A. No, 174 of 1968), 
Laxman Baniya (In Cr. A. No. 1735 of 
1968}, Respondents, 

Criminal Appeals Nos. 174 and 175 
of 1968, D/- 6-5-1971. 

(A) Constitution of India, Art. 136 
-— Power of Supreme Court to interfere 
with order of High Court. 

The Supreme Court does not inter- 
fere with every order of High Court 
which may be considered to be errone-« 
ous in law. (Para 9) 


Where on the peculiar facts of a 
case the view taken by the High Court 
was a possible view and no exceptonal 
circumstance warranting interference 
was shown, the Supreme Court declined 
to interfere with the order of the High 
Court. Criminal Revn. Applins. Nos. 1103 
and 1100 of 1966, D/- 6-7-1967 (Eom), 
Affirmed. (Para 9) 


*(Criminal Revn. Appins. Nos. 1103 and 
1100 of 1966, D/- 6-7-1987—Bom,) 
EO/EO/C380/71/YPB/P 
1971 N. S. C/6 VII 


[N.S.C. Cases 191-194] 81 


(B) Criminal P. C. (1898), Sec. 514 
— Construction of Bonds. 

A surety bond is executed for the 
purpose of ensuring the presence of the 
accused concerned in the court in which 
he is standing his trial at the hearing 
of the case, _ (Para 7) 

A surety bond is a contract. It is 
a question as to how far its terms can 
be considered to have been varied by 
any unilateral act. Each bond has to 
be construed on its own terms. In some 
cases the bonds require a strict construc- 
tion. But in construing a surety bond 
the purpose and object of executing it 
must be kept in view. (Paras 7, 8) 





AIR 1971 N. S. C. 193 (V 58) 
(From Kerala:— AIR 1969 Ker 179) 
C. A. VAIDIALINGAM AND A, 

. RAY JJ. 

The Food Inspector, Calicut Corpora- 
tion, Appellant v. Cherukattil Gopalan 
and another, Respondents. 

Criminal Appeal No. 281 of 1968, 
D/- 6-5-1971. : 

.. _ (A) Prevention of Food “Adulteration 
Act (1954), Section 2 (xiii) — Sale — 
Definition — Sale of a sample of a food 
article to Food Inspector amounts to a 
“sale” as defined in Section 2 (xiii), ATR 
1966 SC 128, Followed. (Paras 12, 15) 
. _ (B) Prevention of Food Adulteration 
Act (1954), Section 7 — Conviction — 
Proof of dealership not necessary. Once 
a person effects a sale as defined under 
the Act of an article of food, which is 
found to be adulterated, he is punishable 
under Section 16 (1) (a) (i) read with 
Section 7. It is not necessary to estab- 
lish further that the person is a dealer 
in that article as such — (X-Ref.: Sec- 
tion 16 (1) (a) (i)), AIR 1969 Ker 179, 
Reversed; AIR 1960 Andh Pra 366, Over: 
ruled; AIR 1964 All 199 and AIR 1965 
Mad 98, Approved. (Case law discussed), 

i (Paras 23, 25, 26) 


EO/EO/C381/71/DVT/P 





AIR 1971 N. S. C. 194 (V. 58) 
(From: Mysore)* 

S. M. SIKRI, C. J.. G. K. MITTER, 
c. A. VAIDIALINGAM, P. JAGAN- 
MOHAN REDDY AND I. D. DUA, JJ. 

Union of India ete., Appellants v, 
S. R. Dhareshwar and others, ete., Res- 
pondents. 

Civil Appeals Nos. 903 to 922 and 
959 and 960 of 1966. D/- 5-5-1971. 


*(Writ Petns. Nos. 1288 of 1964 ete. ete. 


D/- 22-4-1965—Mys.) 
EQO/EO/C374/71/MKS/P. 


82 [N.S.C. Cases 195-196] 


Civil P. C. (1908), Order 3, Rule 4 
— Admission by pleader — A conces- 
sion made by the Counsel appearing in 
one case cannot be acted on by the Court 
to dispose of a different case in the same 
manner by a common judgment though 
in both the cases the same question ts 
involved. (Para 11) 





AIR 1971 N. S. C. 195 (V 58) 
(From: Punjab) 
J. C. SHAH, C. J.. K. S. HEGDE 
AND A. N. GROVER, JJ. 

State of Punjab, Appellant v. Hira 
Lal and others, Respondents. 

Civil Appeal No. 1218 of 1968, D4 
18-12-1970. 

Constitution of India, Art. 16 (4) and 
(1) — Reservation of appointments or 
posts in favour of backward classes — 
The mere fact that the reservation made 
under Article 16 (4) may give extensive 
benefits to the persons who have the 
benefit of the reservation does not by 
itself make the reservation invalid. (X- 
Ref..— Evidence Act (1872), Ss. 101 to 
- 104) — Decision of the Punjab High 
Court . Reversed. ` (Para 10) 


Reservation of appointments cannof 
be struck down on hypothetical grounds 
or on imaginary possibilities, The bur- 
den of proving that a particular reser- 
vation offends Article 16 (1) is on the 
person who-assails the reservation. Deci- 
sion of the Punjab High Court, Reversed; 
AIR 1962 SC 36 and AIR 1971 NSC 171, 
Followed. (Para 12) 


EO/EO/G178/70/YPB/P 





AJR 1971 N. S. C. 196 (V 58) 


J. M. SHELAT, I. D. DUA AND 
= V. BHARGAVA, JJ, 

D. N. Chanchala, ete., Petitioners v, 
The State of Mysore and others, etc. 
Respondents, Kumari N. Vasundara (In 
W. P. No. 621 of 1970), Intervener. 

Writ Petns. Nos. 618 to 622 of 1970, 
D/- 3-5-1971. | 

(A) Education — Mysore Medical 
Colleges (Selection for Admission) Rules 
{1970) — Validity — Rules cannot be 
challenged for providing for require- 
ments over and above the minimum 
qualifications laid down by. the Univer- 
sities in the State for eligibility for ad- 
mission. C. As. Nos. 2161-A and 2161-B 
of 1970, D/- 11-2-1971 (SC), Relied on. 

(Para 18 

A candidate may have the mini- 

mum qualification so as to make him 


£O/EO/C287,281/71/CWM/P. 


A.I. R, 
eligible for. entrance în a particular 
faculty. That does not mean that his 


being eligible necessarily makes him en- 
titled to admission in that faculty, for, 
admission can only be commensurate 
with the number of available seats in 
such faculty. (Para 115) 

-The medical colleges in question are 
not university colleges but have been 
set up and are being maintained by the 
State Government from out of public 
funds. Since they are affiliated to one 
or the other of the three universities in 
the State, the Government cannot frame 
rules or act inconsistently with the ordi- 
nances or the regulations of the univer- 
sities laying down standards of eligibi- 
lity. Since the rules for selection ap- 
plicable to the colleges run by the Gov- 
ernment do not suffer from any consti- 
tutional or legal infirmity they cannot 
be. challenged as the Government can 
regulate admissions to its own institu- 
tions. {Paras 16 and 18) 


(B) Education — Mysore Medical 


‘Colleges (Selection for Admission) Rules 


(1970), Rule 9 (1) — Constitutionality — 
Universitywise distribution of seats in 
the Government colleges is not violative 
of Article 14 of Constitution — (X Ref: 
Constitution of India, Aricile 14) — AIR 
1968 SC 1012 and AIR 1971 NSC 171, 
Distinguished. (Para 22) 
The candidates passing through the 
qualifying examination held by a uni 
versity form a class by themselves as 
distinguished from those passing through 
such examination from the other twa 
universities in the Stata. Such a classi- 
fication has a reasonable nexus with the 
object of the rules namely to cater to 
the needs of candidates who would natu- 
rally look to their own university to ad- 
vance their training in technical studies, 
(Para 22) 


_ Such a basis for selection has not 
the disadvantage of districtwise or unit. 
wise selection as any student from any 
part of the State can pass the qualify- 
ing examination in any of the three uni- 
versities irrespective of the place of his 
birth or residence. Further, the rules 
confer a discretion on the selection com. 
mitte to admit outsiders upto 20% of 
the total available seats in any one of 
these colleges, i. e. those who have pass- 
ed the equivalent examination held by 
any other university not only in tha 
State but also elsewhere in India. 

(Para 22} 


The fact that a candidate having less- 
er marks might obtain admission at the 
cost of another having higher marks 
from another university does not neces- 
sarily mean that a less meritorious 
candidate gets advantage over a more 
meritorious one. As is well known, dif- 
ferent universities have different stand- 
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ards in the examinatiors held by tiem. 
. (Para 22) 
(C) Education — Mysore -Medical 
Colleges (Selection for Admission) Bules 
(1970), Rule 4 — Constitutionaliiy — 
Setting apart 60 seats at the disposal of 
Government is not a ‘reservation’ within 
Article 15 of Constitution but Icying 
down sources for selection necessi-ated 
by overriding considerations such as opb< 
ligations towards those who serve the 
interest of country’s security, certain 
reciprocal obligations and the like. No 
objection, therefore can be taken or the 
ground that it is excessive. (X-Ref. 
Constitution of India, Article 15). 
(Paras 23, 24) 
(D) Education — Mysore Medical 
Colleges (Selection for Admission) Rules 
(1970), Rule 5 ~— Constitutionality — 
Reservation of 48% of seats for sche- 
duled castes, scheduled tribes anc for 
socially and educationally backward 
classes, though apparently appearinz on 
high side held not violative of Art. 15 (4) 
of Constitution as it had not been shown 
as unreasonably excessive — (X-Ref.: 
Constitution of India, Article 15 (4)). AIR 
1971 NSC 171 and AIR 1963 SC 649, 
Rel. on. (Para 24) 
(E) Education — Mysore Medical 
Colleges (Selection for Admission) Rules 
(1970), Rule 3 — Resident of the State 


` > Residents as contemplated by the pro- 


vision must prima facie have an ele« 
ment of continuity or regularity in resi- 
dence and would not mean an inte-mit- 
tent stay such as during the vacations. 
(Para 32) 

(£) Education — Mysore Medical 
Colleges (Selection for Admission) Rules 
(1970), Rule 4 (h) — Constitutionaliry — 
Provision making reservation for child- 
ren of political sufferers is not ugcon- 
stitutional. The definition of poħtical 
sufferer not only makes the children of 
such sufferers distinguishable from the 
rest but such classification has reasonable 
nexus with the object of the rules to 
make just and fair distribution of seats. 
AIR 1969 Raj 182 and observation in 
AMR 1961 Madh Pra 247, Overruled. (X- 
Ref. Constitution of India, Articles 14 
and 15 (4)) — Per Majority) Dua, J. 
doubted the validity but final opinion on 
the question not expressed.) 
(Paras 43 and 56) 

The principle underlying Art, 15 (4) 

is that a' preferential treatment can 
validly be given because the socially and 
educationally backward classes need it 
so that in course of time they stard in 
equal position with the more advenced 
sections of the society. (Parz 43) 
It is not improper to apply that prin- 
ciple to those who are handicapped buf 
do not fall under Article 15 (4). Thus 
it is not unreasonable to extend that 


IN.S.C. Case 197] 83 


principle to the children of political suf- 
ferers who in consequence of their parti- 
cipation in the emancipation struggle be- 
come unsettled in life and in some cases 
economically ruined, (Para 43) 





AIR 1971 N. S. C. 197 (V 58) | 
(From: Bombay)* . 


J. M. SHELAT, A. N. RAY AND 
V. BHARGAVA, JJ. 


University of Poona and others, Ap- 
pellants v. Shankar Narhar Agashe and 
others, Respondents. 

Civil Appeal No. 5 of 1971, D/- 30- 
4-1971. 


(A) Poona University Act (20 of 
1948), Section 56 — Electicn to the office 
of Vice-Chancellor — Where out of the 
three candidates one is excluded at the 
first count and on the second count both 
the continuing candidates have equal 
number of votes, the exclusion of one 
of them who had lower number of vote 
than the other continuing candidate in 
the first count is not illegal. (X-Ref: 
Conduct of Elections Rules (1961), Rules 
75 (4), 81 (3)). Sp. Civ. Appin. No. 1583 - 
of 1970, D/- 18/21-12-1970..(Bom), Rever- 
sed. (Paras 18, 19, 20) 


In the system of proportional repre- 
sentation by means of a single transfer- 
able vote by ballot, resolving equality of 
votes by reference to first preference or 
original votes is a known recognised 
method. The principle embodied in 
Rule 75 (4) and not in Rule 81 (3) of 
the Conduct of Elections Rules (1961) is 
applicable to the case. Even though 
Statute No. 158 of the University does 
not in terms apply to election of Vice 
Chancellor principles analogous to that 
Provision are applicable to the case. 

(Paras 18, 19, 20) 

Determination by lot in case of 
equality of votes is neither a principle 
of universal application nor is it a com- 
mon law principle. In the absence of a 
statutory provision to that effect the 
method of decision by lot should not be 
resorted to when there is other rational 
method. (Para 21) 
_ if there are two principles of exclu- 
sion and the authority has a discretion 
in the mode of performing the duty the 
authority cannot be commanded to a 
duty in a specific way. 

(Para 21} 


(B) Poona University Act (20 of 
1948), Section 11 — Election to the Office 
of Vice-Chancellor by members of Court 
— Principals of Colleges in respect of 


*(Spl. Civil Appln. No. 1583 of 1970, Dj- 
18/21-12-1970 — Bom.) 
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which the recommendatien of the Uni- 
versity for affliations is accepted by the 
Government can vote in the election even 
if the final notification regarding the 
affiliation is yet to be published. Sp. 
Civ. Appin. No. 1583 of 1970 (Bom), D/- 
18/21-12-1970, Affirmed. - - (Para 23) 


AIR 1971 N. S. C. 198 (V 58) 
(From: Gujarat) 
K S. HEGDE AND A. N. GROVER, JJ: 


Makan Jivan and others, Appellants. 


v. The State of Gujarat, Respondent, 


Criminal Appeal No. 26 of 1969, Dj/- 
30-4-1971. 


Criminal P. C. (1898), Section 342 
— Effect of non-compliance with section 
— Errors or omissions in complying with 
. the section are curable irregularities and 
the question whether the trial is vitia- 
ted depends upon the degree of the er 
rcr and upon whether prejudice hag 
been caused to the accused. (X-Ref:— 
S. 537). 1952 Cri LJ 836 (SC) and AIR 
1856 SC 469, Rel. on. (Para 16) 


Where the trial court, after reading 
out the statements made by the accused 
in the committal court, merely asked 
them as to what they had to say about 
the prosecution evidence recorded i in their 
presence, the examination is highly de- 
fective, but in view of the plea of the 
accused that they were not present at 
tke scene at the time of the occurrence, 
any further question to them would have 
been purposeless and so there was no 
prejudice. (Paras 15 and 18) 


#O/EO/C151/71/GMI/P 








AIR 1971 N. S. C. 199 (V 58)! 
(From: Allahabad)* 


G. K. MITTER, C. 
AND P. JAGANMOHAN REDDY, JJ. 


Sheo Darshan, Appellant v. The 
ga o y P., Respondent. 


riminal Appeal No. 179 
Di- So- 4-1971. 


Evidence — Appreciation of — Mur- 
der trial — Minor variances in evidence 
cennot dislodge prosecution story proved 
beyond reasonable doubt. (Para 10) 

Where on meticulous examination of 
tke evidence of all the witnesses it was 
fcund that the assault was pre-planned 
and that there was motive for the assault 
minor variances in the evidence cannot 


of 1970, 


*(Cri. Appeal No. 502, of 1968, D/- 2 


1970 — AH. Lucknow Bench.) 
EO/EO/C149/71/BNP/M 


. true. 
A. VAIDIALINGAM 
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be given undue weight to doubt the com- 

mission of crime by accused which has 

been established by the prosecution. 
(Paras 8, 9, 10} 





AIR 1971 N. S. C. 200 .(V 58) 
(From: Mysore)* 


M. HIDAYATULLAH, C. J., ES N. RAY | 


AND I. D. DUA. 
Thimma, Appellant v. fe State of 
Mysore, Respondent. 
Criminal Appeal Mo, 245 
D/- 6-4-1970. 


(A) Evidence Act (1872), Section 24 
— An extra-judicial confession made 
to one who is not a person in authority 
and which is free.from any suspicion as 
to its voluntary character and has also 
a ring of truth in it is admissible in evi- 
dence against the accused and deserves 
to be acted upon. (Para 9) 


The fact that, during the investiga- 
tion, the person to whom it was made 
was himself suspected, because of his 
knowledge derived from the confession, 
of being involved in the crime, is not a 
cogent ground for holding that he had 
concocted the confession and that the 
confession was not voluntary or true. _ 

(Para 9) 

An unambiguous confession, if ad- 
missible in evidence and free from sus- 
picion of falsity is a valuable piece of 
evidence possessing a high probative 
force. But in the precess of proof of a 
confession the Court must be satisfied 
that it is voluntary, that it does not ap- 
pear to be the resuli 
threat or promise as contemplated by 
the section and the surrounding circum- 
stances do not indicate that it is inspir- 
ed by some improper cr collateral consi- 
deration suggesting thet it may not be 
For this purpose the court must 
scrutinise all the relevant factors, such. 
as. the person to whcm the confession 
was made. the time and place of making 
it, the circumstances in which it was 
made and finally the actual words. 

(Para 9) 

: (B) Evidence Act (1872), Section 27 
- A fact already discovered from other 
sources cannot be discovered afresh even 
if relevant information is extracted from 
the accused. (Para 10) 

(C) Evidence Act (1872), Section 8 
— Though the conduct of accused in ab<« 
sconding immediately after the occurs 
rence of the offence is relevant evidence 
as indicating to some extent his guilty 


*(Cri. Appeal No. 111 of 1968 and Cri. 


of 1969, 


Referred Case No. 2 of 1968, D/- 17-7- . 


` 1969—Mys.) 
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fi 


, mind, 


1971 
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it is not conclusive of that fact 
because even innocent person when sus: 
pected may be tempted to such conduct 
to avoid arrest. {Para 11) 





AIR 1971 N. S. C. 201 (V 58) 
(From: Bombay)* 
K. S. HEGDE AND A. N. GROVER, JJ. 


Narayan Swamy, Appellant v. The 
State of Maharashtra, Respondent. 
ae Appeal No, 3 of 1969, D/- 
30-4-1971 
Criminal P. C. (1898), Sec. 479-A — 
Procedure in cases of perjury — Before 
filing complaint against witness for ner- 
jury giving of opportunity to him to 
show cause against that complaint is 
not mandatory in so far as trial Court 
is concerned. 1963 (2) Cri LJ 355 (Mad) 
and AIR 1964 Ardh Pra 368, Approved. 
(Paras €, 8) 
What is mandatory is that before 
filing complaint against witness for per- 
jury, the Court must form an opinion 
that the witness has either given irten- 
tionally false evidence or has intenticnal- 
ly fabricated false evidence and further, 
must form an opinion that it is expecient 
in the interests of justice that the witness 
should be prosecuted for the  off2nce 
committed by him. But giving of op- 
portunity to witness to show cause 
against proposed complaint is a metter 
left to the discretion of the trial Caurt. 
So far as appellate Court is concerned 
such giving of opportunity to witness is 
mandatory. (Paras 6, 8) 


*(Cri. Appeal No. 74 of 1968, D/- 4-9- 
1968—Bom, Nagpur Bench.) 
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AIR 1971 N. S. C. 202 (V 58) 
(From: Calcutta)" 
S. M. SIKRI, C. J.. G. K. MITTER, 
C. A. VAIDIALINGAM. P. JAGA N: 
MOHAN REDDY AND I. D. DUA, JJ. 
Arun Ranjan Mukherjee, Appellan 
v. Union of India and others, Respon- 
dents. 
Civil Appeal No. 1943 of 1969, D/- 


29-4-1971 


Civil Services — I. P. S. (Regulztion 
of Seniority) Rules dasa, R. 3 (3) (b) 
~~ Officer of State Service promoteł to 
J. P. S. under I. P. S. (Special Recruit- 
ment) Regulation after the promulgation 
of seniority Rules — Assignment of al- 
lotment year — Decision in Appeal From 


*(A. F. O. O. No. 551 of 1966, D/- 22-12- 
1967—Cal.) 
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Original Order No. 551 of 1966, D/. 22-12- 
1967 (Cal), Reversed. 

Officer holding senior post in State 
Police Service continuously on deputa- 
tion from 10-1-1949 to date of his ap- 
pointment to that service in 1953 — Pro- 
motion to I. P. S. after promulgation of 
Seniority Rules — Assignment of 1947 
as year of allotment on basis of an arbi- 
trary date of officiation viz. 19-5-51 
which applies to I. A. S. is bad. His 
claim for assignment under Rule 3 (3) (b) 
of the same year of allotment assigned 


-to an officer who, being already an In- 


dian Police Officer, became a member 
of I. P. S, under Rule 3 (1) of I. P. S. 
(Recruitment) Rules, 1954 is also un- 
sustainable because such officer is not 
one who was recruited to the service 
under Rule 7 of those Rules. The year 
of allotment in his case has to be decid- 
ed ad hoc, whether the first or the 
second proviso applies, by the Central 
Government after approving the period 
of officiation in consultation with the 
Public Service Commission. 

(Paras 15, 16 and 17) 


AIR 1971 N. S. C. 203 (V 58) 
(From: Bombay)* 

J M. SHELAT AND A. N. RAY, JJ. 
_. Maharashtra ` State Road Transport 
Corporation, Appellant v. Mangrulpir 
Joint Motor Service Co. (P) Ltd. and 
others, Respondents. 

Civil Appeal No. 417 of 1971, D/- 
29-4-1971. 

Motor Vehicles Act (1939), Sec. 47 
— R. T. A. has power to ask for further 
information from applicants for stage 
carriage permit for full consideration of 
applications in the interest of public. It 
is also within competence of R. T. A. to 
publish the same information in order 
to enable persons affected to send their 
representation. (X-Ref.: S. 57). S. C. A. 
No. 939 of 1970, D/- 20-11-1970 (Bom), 
Reversed; C. A. No. 161 of 1965, D/- 31- 
10-1960 (SC), Followed. (Paras 20, 21) 


*(Spl. Civil Appln. No. 939 of 1970, D/- 
20-11-1970—-Bom, Nagpur Bench.) 
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AIR 1971- N. S. C. 204 (V 58) 
(From: Andhra Pradesh)* 

K. S. HEGDE AND A. N. GROVER, JJ. 

Mohd. Usman and others, Appellants 
v. The State of Andhra Pradesh, Res- 
pondent. 

rey Appeal No. 
29-4-1971 


wal Appeal No. 240 of 1968, D/- 
21-10-1970 — Andh Pra.) 


EO/EO/C86/71/HGP/P 


153 of 1971, D/- 


86 [N.S.C. Cases 205-206] 


(A) Civil Services — Andhra Pra- 
desh Registration Subordinate Service 
Special Rules, Rule 5 — Rule 5, which 
provides for recruitment to Grade II 
Sub-Registrars from among ministerial 
officials of Registration and Stamp 
Department, does not violate the doctrine 
of equality on ground that the Rule treats 
upper Division Clerks and Lower Divi- 
sion Clerks as equal even though the 
position of Upper Division Clerk is 
superior to that of Lower Division Clerk 
(X-Ref: Constitution of India, Article 14) 
Writ Petn. No. 240 of 1968, D/- 21-10- 
1970 (Andh Pra) Reversed; AIR 1961 
SC 552 Referred. (Paras 4, 7} 

The proposition of law that the 
doctrine of equality is attracted not only 
when equals are treated as unequals 
but also when unequals are treated as 
equals and that Article 14 is offended 
both by finding difference when there 
is none and by making no difference 
when there is one is unexceptionable. 
But the rule of equelity is intended to 
advance justice by avoiding discrimina- 


tion. (Paras 6, 7) 

When for the purpose of recruit- 
ment to Statewise cadre of Grade II: 
Sub-Registrars from among ministerial 


Officials of Registration and Stamp 
Department which is a Districtwise cadre 
the State did not classify Upper Divi- 
sion Clerks and Lower Division Clerks 
separately because it would have led to 
injustice to a larger section of Lower 
Division Clerks that was a good reason 
behind the Rule for treating unequals 
(LDCs) and equals (UDCs) as one 
class and hence Rule 5 cannot be held 
as ultra vires Article 14 of the Cons- 
titution. (Para 6) 

(B) Civil Services — Andhra Pra- 
desh Registration Subordinate Service 
Special Rules, Rule 5 — Rules do not 
prescribe that recruitment from among 
ministerial officials should be made on 
basis of merit and merit alone. Recruit- 
ment on basis of seniority-cum-merit 
is reasonable and in accordance with 
Rules. ‘ara 8) 





AIR 1971 N. S. C. 205 (V 58) 
3. C. SHAH, K. S. HEGDE AND A. 
N. GROVER, JJ. i 

Andhra Pradesh Grain and Seed 
Merchants Association. and others etca 
Petitioners v. 
other etc., Respondents. 

Writ Petns. Nos. 468, 469, 489 and 
490 of 1969, D/- 31-3-1970. 

(A) Prevention of Food Adultera- 
tion Act (1954), Section 19 (2) — Pro- 
tection under — A vendor who opens 


EO/EO/B597/70/DVT/P 


-tion Act (1954), 


. thereunder do not infringe 


Union of India and an- - 
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a container of a branded Article of food 
and sells it in retail does not lose the 
protection under Section 19 (2) merely 
because he opens the container. How- 
ever, he must sell the article in the 
same condition in which it was pur- 
chased. (Para 8) 
(B) Prevention of Food Adultera- 
Section 16 {1) (a) — 
Validity — The restrictions imposed 
upon the conduct of business by traders 
in Foodstuffs cannot be deemed un- 
reasonable. (X-Ref: Constitution of 
India, Article 19 (1) (f) and (5). 
(Para 5) 
A statute enacted’ in the interest of 
public health and which. imposes liability 
for an offence without proof of a guilty 
mind does not by itself impose unreason- 
able restrictions on the right to carry 
on trade. Imposition of such absolute 
restrictions cannot be deemed as un- 
reasonable where the severity of 
penalties is not disproportionate to the 
object of the statute of ensuring protec- 
tion of the public health, 
(Paras 5, 7, 8 and 9) 
(C) Prevention of Food Adultera- 
tion Act (1954), Pre-Validity of the Act 
and Rules — The Act and the Rules 
Article 14. 
{X-Ref: Constitution of India, Article 14) 
(X-Ref: Sections 16 (1), 19). (Para 13) 


(D) Prevention of Food eae 
tion Act (1954), Schedule — Validity — 
The Schedule is not invalid he grounds 
that an ordinary retail vendor may not 
be familiar with the technical expres- 
sions used therein and that he may not 
be in position to verify contents of Arti- 
eles dealt by him. (X-Ref: S. 23 (1) h 
AIR 1964 SC 1135 Followed. (Para 11) 


(E) Prevention of Food Adulteration 
Act (1954), Section 13 (5) — Validity — 
The Act does not infringe the guarantee 
of Article 20 (8) of the: Constitution. 
Conclusiveness attributed to the certi- 
ficate of the Director of Central Food 
Laboratory does not amount to compell- 
ing the vendor charged with offence to 
be a witness against himself. . 

(Para 14) 





AIR 1971 N. S. C. 206 (V 58) 
(From Madras:— ILR (1965) 2 Mad 24) 
E. S. HEGDE AND A. N. GROVER, JJ. 

Dr. T. C. M. Pillai, Appellant vy, 
The Indian Institute of Technology, 
Guindy, Madras, Respondent. 


Civil Appeal No. 2263 of 1968, Dj- 
29-4-1971. 


Institute of Technology Act 
Section 27, Statute 13, Clauses 


EO/EO/C87/71/MVJ/P 


qan, 
(9) and 


@ 
(5) — When the services of a probas 
tioner are terminated not by way of 
penalty Statute 13, Clause (9) does not 
apply and the order cannot be chal-eng- 
ed on the ground that reasonable oppor- 
tunity to show cause against the crder 
was not given. to the probationer. (X- 
Ref: Constitution of India, Art. 311 (2).) 
(Paras 6, 7, 8) 
Suitability of an employee does nof 
depend merely on the excellence or pro- 
ficiency in work. Mary factors enter 
into consideration and a particular atti- 
tude or tendency displayed by an 
employee can well influence the decision 
of the confirming authority while -udg- 
ing his suitability or fitness for confir- 
mation. (Para 7) 


Where the probationer, an Assistant 
Professor did not disclose the fact that 
he had executed a bond to serve ano- 
ther University and he adopted an atti- 
tude questioning the Rules and Regula- 
tions of the Institute as well as orders 
made by superior authorities the Insfitute 
could take these factors and decide not 
to confirm him and to give him due 
notice of termination of his service 

` (Paza 8) 


Eretoreetenmerenneene eae eaa 


AIR 1971 N. S. C. 207 (V 58) 
(From: Patna)* 
K. S. HEGDE AND A. N. GROVER, JJ. 

1, Halim Mian and others (in Cr. A. 
No. 104 of 1967); 2. Jangloo Mian (In 
Cr. A. No. 108 of 1967), Appellants v The 
State of Bihar (In both the Apreals), 
Respondent. 

Criminal Appeals Nos. 104 and 108 
of 1967, D/- 28-4-1971. 

Penal Code (1860), S. 34 — A charge 
of constructive liability for an offence 
presupposes sharing of particular inten- 
tion by more than one person to do a 
criminal act. (Para 4) 


In a fight between two parties several 
persons were injured some of them 
seriously. Findings of the High ‘Court 
were that the accused party had gone to 
the scene of occurrence to protect their 
own right and not with an intention to 
commit any criminal act, that they were 
not members of an unlawful assembly 
and that it was not possible to ascertain 
from record whether any particular ac- 
cused caused any particular injury. In 
the circumstances the question of com- 
mon intention could net arise and con- 
structive liability of individual accused 
had to be ruled out... (Paras 5, 3, 10) 


*(Criminal Appeal No. 178 of 1965, Dj/- 
27-4-1967—Pat.) 
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AIR 1971 N. S. C. 208 (Y 58) 
(From: Allahabad)* 


J. M. SHELAT, I. D. DUA AND 
V. BHARGAVA, JJ. 


Raghunath Singh, Appellant v: 
Krishna Chandra Sharma, Respondent. 
ie a Appeal No. 246 of 1970, D/- 28- 

‘a ) Representation of the People Act 
(1951), S. 123 (4) — Statements complain- 
ed of by the election petitioner though 
proved to be factually untrue, the peti- 
tion cannot succeed when the petitioner 
fails to establish that the returned candi« 
date did not believe the statements to be 
true — Supreme Court refused to inter- 
fere with the finding of High Court in 
the absence of some compelling reasons 
(&-Ref:— S. 116-A). (Paras 20, 21) 

(B) Representation of the People Act 
(1951), S. 116-A — Appeal though held 
not maintainable on ground that the peti« 
tioner-appellant had failed to establish 
that the returned candidate did not be- 
lieve the impugned statements to be true 
as required by Section 123 (4), no order 
as to cost should be passed when the 
statements have been proved to be 
factually untrue. (Para 21) 


(*Election Petn. No. 25 of 1969, D/- 23-12- 
1969 — All.) 
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AIR 1971 N. S. C. 209 (V 58) 
(From: Madras)* 
J. M. SHELAT, I. D. DUA AND 
V. BHARGAVA, JJ. 

The Workmen of William Jacks and 
Co. Ltd., Appellants v. The Management 
of William Jacks and Co. Ltd, Madras, 
Respondent. 


Civil Appeal No. 1700 of 1968, D/- 
28-4-1971. 


(A) Payment of Bonus Act (1965), 
Schedule Third, Item 1 — Calculation of 
the gross profit for purposes of bonus — 
Com- 
pany to its another office on advances 
received from that office has to be dis« 
allowed in caleulating gross profit of the 
office even if such expenditure is accept 
ed as a proper expenditure by auditors —~ 
Presumption under S. 23 is not available 
to justify such deduction — (X-Ref:—. 


S. 23). (Para 6) ` 
(B) Payment of Bonus Act (1965), 
Schedule Second, Item 2 (e) — “Other 


“reserves” — Provision made for existing 
and known liabilities is not a reserve. 


(“Industrial Dispute No. 11 of 1967, DJ. 
9-3-1968 — Mad.) 


EO/EO/C82/71/BNP/M 
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Thus provision for gratuity furlough 
salary passage service and commission 
being not for an anticipated loss or anti- 
cipated expenditure could not be added 
back even though in some cases the 
amount could not be ascertained with 
accuracy. (Para 8} 

(C) Payment of Bonus Act (1965) (as 
amendment by Act 9 of 1969), S. 6 — In 
calculating income-tax deductible in 
working out the gross profit the. bonus 
which would be payable under the Act 
should not be taken into account. - 
(Para 9) 


AIR 1971 N. S. C. 210 (V. 58) 
(From: Bombay)* 
J. C. SHAH, K. S. HEGDE AND 
. N. GROVER, JJ. 
Sahadu Gangaram Bhagade, Appel: 
lant v. Special Deputy Collector, Ahmeds 
nagar and another. Respondents. 


ies Appeal No. 2528 of 1969, D/s 
20-3-1970 


(A) Court-fees and Suits Vahiatina 
Bombay Court-fees Act (36 of 1959), Sec- 
tion 7 read with Sch. I, Art. 3—Court-fea 
payable on memorandum of cross-objec« 
tion filed in an appeal against award 
made under Section 8 of the Requisition- 
ing and rari qass of Immovable FPro« 
perty Act is ad valorem Court-fee as 
prescribed by Sch. I, Art. 3 and not a 
fixed Court-fee under. Sch. I, Art. 13 — 
(X-Ref:— Sch. I, Article 13, Court-fees 
Act (1870), See. 8 — Requisitioning and 
Acquisition of Immovable Property Act 


(1952), Ss. 11 and 8). (1968) 70 Bom LÈ- 


407, Approved. Civil Revn. Appln. No. 187 
of 1968, D/- 6-3-1969 (Bom), Affirmed. 

(Paras 8, 10) 

Section 7 applies fo an appeal filed 


under Section 11 of the Act of 1952. The’ 


section though not a charging section 
provides for the computation of the court- 
fee payable on ad valorem basis and it 
has no relation to any Article providing 
for payment of fixed court-fee, __ 
sA (Para 7) 
It is not necessary for the applica- 
tion of Section 7 that the order under 
appeal should have the force of a 
decree. (Para 8) 
(B) Court-fees and Suits Valuations — 
Bombay Court-fees Act (36 of 1959), Sche« 
dule 1, Art. 3 — The term “petition” in 
the Article includes a, cross-objection 
filed in an appeal. Para 10) 
The words “including memorandum , 
ož appeal” in Art. 3 refer to the word’ 
“petition” immediately preceding those 


(*Civil Revn. Appln. No. 187 of 1968, DJ: 
6-3-1969 — Bom.) 


EO/EO/B583/70/MVJ/P 
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words. In other words petition includes 
memorandum of appeal as well. A cross- 
objection filed by the respondent in an 
appeal is a memorandum of appeal in 
substance though not in form and hence 
it would be covered by the term petition. 

(Para 10) 


f ee ee 


AIR 1971 N. S. C. 211 (V. 58) 


1 


(@rom Calcutta:— (1968) 72 Cal WN 205) 


J. M. SHELAT, I. D. DUA AND 
V. BHARGAVA, JJ. 

Indian Airlines Corporation, Appel- 
lant v. Sukhdeo Rai, Respondent. 

Civil Appeal No. 1171 of 1967, D/- 
27-4-1971. 
~ Air orporafion Act (1953), S. 45 — 
Dismissal of employses — The Act does 
not cast any obligation upon Indian Air. 
lines Corporation to appoint employees 
under particular type of contract or to 
terminate them on specific grounds — 
Hence, though Corporation’s employee 
is dismissed in contravention of Regula- 
tions made under the Act, the dismissal 
cannot be declared as null and void — 
(X-Ref:— Ss. 8 (2), 20, 44) — (X-Ref:— 
Specific Relief Act (1963), S. 14). (1968) 
72 Cal WN 205, Reversed — Case law 
eai (Para 12) 


EO/EO/C80/71/DVT/P, | 





AIR 1971 N. S. C. 212 (V 58) 
(From: Patna)* 
K. S. HEGDE AND 
A. N. GROVER, JJ. 
l ` Joginder Ahir and others, Appellants 
v. The State of Bihar, Respondent. 


Criminal Appeal No. ane of 1968, D/- 
23-4-1971. 


Penal Code (1860), S. 34 — Individual 
iability for acts done in furtherance of 
common intention is incurred vicariously 
only when a criminal act is done by 
several persons in furtherance of common 
intention of all — (X-Ref:— Sec. 304, 
Part IJ). AIR 1970 SC 27, Relied on; 
Cri. App. 296 of 1966, D - 17-1-1968 (Pat), 
Reversed. (Para 4) 


._ Four persons .were tried for causing 
death by inflicting latki blows to P_ who 
along with some others had engaged in 


reploughing paddy field which was in’ 


cultivating “possession of the accused. No 
individual injury could be attributed to 
any individual assailant and the High 
Court had found that common ‘intention 


(*Criminal Appeal No. 296 of 1966, D/- 
17-1-1968 — Pat.) 


EO/EO/C13/71/HGP/C 
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of the accused was not to murder P but 
to defend their right to property. While 
defending it if one or two out of then 
took into his or their heads to inflict 
more bodily. harm than was necessacy 
and no overt act had been proved show- 
ing the others to have shared the inten- 
tion all the others could not be attribut- 
ed common intention of inflicting injuries 
which resulted in death. (Para 4) 


r 





'AIR 1971 N. S. C. 213 (V 53) 

(From Assam: 1969 Assam LR 242) 

S. M. SIKRI C. J., C. A. VAIDIA- 
LINGAM AND A. N. RAY, JJ. 

Union of India and another, Appel- 
Jants v. B. N. Ananthapadmanabhiah ete. 
Respondents. 

Criminal Appeals Nos. 158 to 160 of 
1970, D/- 22-4-1971. 

(A) Criminal P. C. (1898), S. 429 — 
Reference to third Judge — A contention 
not raised before the third Judge — Tae 
third Judge can deal with the whole case. 
AIR 1970 SC 1266, Followed. 

(Paras 5, 6) 

(B) Prevention of Corruption Act 
(1947), S. 5-A (before amendment in 19¢4) 
— Magistrate of the First Class at Delhi 
cannot authorise the investigation of 
cases in the State of Assam. 1969 Assam 
LR 242, Affirmed — (X-Ref:— Crimiral 
P. C. (1898), S. 12). (Faras 10, 11, 14) 


EO/EO/C10/71/YPB/P 





‘AIR 1971 N. S. C. 214 (V 58) 
(From: Madhya Pradesh)* 
K. S. HEGDE AND 
A. N. GROVER, JJ. 
Vidhya Singh, Appellant v. The Stete 
of Madhya Pradesh, Respondent. 


Criminal Appeal No. 201 of 1968, D/- 
21-4-1971. 


Penal Code (1860), S. 99 — Extent 
of right of private defence — Held sn 
facts and in the circumstances of the czse 
that the accused had right of privete 
defence but he exceeded that right — 
was liable to be convicted under Sec. 364, 
Part I and not under S. 302 — (X-Ref:— 
S. 304, Part I) — (X-Ref:— S. 202). Crimi< 
nal Appeals Nos. 64 and 132 of 1966, L/« 
28-2-1968 (Madh Pra), Reversed. 





(Para 7) 
*(Criminal, Appeals Nos. 64 and 132 of 
1966, D/- 28-2-1968 — Madh Pra). 
EO/EO/C7/71/YPB/P 
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AIR 1971 N. S. C. 215 (V 58) 
(From: Bombay)" 


C. A. a AN AND 
. N. Y, JJ. 


The Se of Maharashtra (in both 
the Appeals), Appellant v. (1) Laxman 
Ambaji and another (In C. A. No. 2531 of 
1966), (2) Syed Ahmed and another (In 
C. A. No. 2533 of 1966), Respondents. ` 

Civil per Nos. 2531 and 2533 of 
1966, D/- 20-4-1971 

(A) Tenancy "awe — Hyderabad 
Abolition of Inams and Cash Grants Act, 
1954 (8 of 1955), S. 33 — Relationship of 
landlord and tenant continued to subsist 
between 20-7-1955° when inams were 
abolished and lands vested in the State 
and 1-7-1960 when a notification under 
Section 1 (3) (b) of the Act by Maha- 
rashtra Government made the entire Act 
applicable — (X-Ref:— S. 3 (2) (b)) — 
(X-Ref:— Tenancy Laws — Hyderabad 
Abolition of Inams (Amendment) Act (10 
of 1956), S. 4). (1965) 67 Bom LR 521, 
Approved; Special Civil Appins. Nos. 804 
and 697 of 1964, Dj- 1-4-1965 (Bom), 
Affirmed. (Paras 15 & 30) 


Though the inams were abolished 
and the lands vested in the State Govern- 
ment by reason of Section 3 (1) of 1955 
Act, the rights and interests. of landlord 
and tenant mentioned in Section 3 (2) (b) 
were preserved by Sec. 33 inasmuch as 
S. 3 (2), clauses (d), (2), (h) and (i) did not 
come into effect until 1-7-1960. (Para 15) 

It is because of the continuance of 
the mutual rights and obligations of ‘the 
landlord and tenant that Sec. 4 of the 
Hyderabad Abolition of Inams (Amend- 
ment) Act (10 of 1956) recognised the 
inamdar “as if he were in occupation of 
the land” for the purpose of land reve- 
nue. (Para 18) 

(B) Tenancy Laws — Hyderabad 
Abolition of Inams and Cash Grants Act, 
1954 (8 of 1955), S. 6 — Crucial date for 
grant of occupancy rights is 1-7-1960 
when the entire. Act came into effect and 
not the date of vesting of the land in the 
State on 20-7-1955: Special Civil Applns. 
Nos. 804 and 697 of 1964, D/- 1-4-1965 
(Bom), Affirmed. (Para 22) 

The relationship of landlord and 
fenant ceased on 1-7-1960. If a tenant 
had: surrendered possession prior to 1-7- 
1960 and tha inamdar accepted such 
surrender and remained in possession on 
1-7-1960, he would be entitled to grant of 
occupancy rights. If the tenant claimed 
to be in possession on “1-7-1960, and the 
inamdar also claimed to be in possession: 
the Government will have to ascertain as 
to who was in lawful possession on 1-7- 


*(Spl. Civil ApplIns. Nos. 804 and 697 of 
1964, D/- 1-4-1965 — Bom. 
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1960, for the purpose of grant of occu- 
pancy rights. (Para 22) 


AIR 1971 N. S. C. 216 (V 58) 

(From: Andhra Pradesh)* 

C. A. VAIDIALINGAM AND 
A. N. RAY, JJ. 

Sait Tarajiee Khimchand and others, 
Appellants v. Yelamarti Satyam and 
others, Respondents. 

Civil Appeal No. 2255 of 1966 with 
Civil Mise. Petn. No. 2452 of 1971, D/- 19- 
4-1971. 

; Civil P. C. (1908), O. 13, R. 4 — Mere 
marking of a document as an exhibit 
does not dispense with its proof — (X- 

Ref:— Evidence Act (1872), S. 61). 
` (Para 15) 


*(Appeal No. 205 of 1959 and Cross-obiec- 
tions, D/- 18-1-1964 — Andh Pra). 


EO/EO/B975/71/BNP/M 








AIR 1971 N. S. C. 217 (V 58) ` 

(From: Punjab & Haryana)* ` 

C. A. VAIDIALINGAM AND 
A. N. RAY, JJ. 

Mukhtiar Singh, Appellant v. State 
of Punjab, Respondent. 

Criminal Appeal No. 171 of 1970, D/- 
13-4-1971. 

Penal Code (1860), S. 302 — Where 
in a case of murder by shooting, a rifle 
and some cartridges were recovered from 
the house of the accused and sent to 
Forensic Science Laboratory the expert 
of which on applying different tests stat- 
ed in evidence that the crime cartridges 
were fired from the rifle seized from tke 
accused and the number of magazine 
chamber on the rifle was the same as 
that mentioned in the report of the 
Laboratory the evidence could not be 
disbelieved. | j (Para 8) 


*(Criminal Appeal No. 152 
Ref. No. -12 of 1970, 
Punjab and Haryana.) 


DO/EO/B916/71/HGP/P 


and Murder 
D/- 26-5-1970 — 


AIR 1971 N. S. C. 218 (V 58)” a 
(From: Calcutta)* 
C. A. VAIDIALINGAM AND 
A. N. RAY, JJ. 
Cricket Association of Bengal and 
others, Appellants v. The State of West 
Bengal and others, Respondents. 


Criminal Appeal No. 270 of 1968, D/- 
24-3-1971. ; 


*(Cri. Revn. No. 475 of 1967, D/- 17-2: 
1968 — Cal.) 


_ DO/EO/B643/71/MKS/P, 


A.I. R 

(A) Criminal P. C. (1898), S. 248 — 
High Court finding prosecution for 
warrant case offence misconceived and 
directing Magistrate to try accused for 
offence triable as summons case — Magis- 


trate has jurisdiction to permit with- 
drawal of complaint and to discharge 


accused — (C. R. Criminal P. C. (1898), 
S. 253 (2).) 

Where the High Court after giving a. 
clear finding that on the -allegations in 
the complaint the case initiated before 
the Magistrate as a warrant case is mis- 
conceived, directs the Magistrate to in- 
vestigate whether the accused has not 
committed a different offence triable as a 
summons case the Magistrate has furis- 
diction under Section 248 to permit the 
withdrawal of the complaint and acquit 
the accused as the case ceases to be a 
warrant case and becomes one to which 
summons case procedure applies. i 

' (Para 15) 

Even if it Is assumed that as there 
Was No express order quashing the pro- 
ceedings initiated as a warrant case the 
warrant case procedure would continue 
to apply to the case the Magistrate would 
have jurisdiction to discharge the accused 
under Section 253 (2). 

(Paras 14 & 15) 


(B) Criminal P. C. (1898), Sec. 439 — 
In proper cases High Court can suo motu 
interfere with orders of subordinate 
Courts. {Para 16) 


k OEE E AS ag 


AIR 1971 N. S. C. 219 (V 58) 
(From: Mysore) 
J. M. SHELAT AND 
C. A. VAIDIALINGAM, JJ. 
Kumari Regine, Appellant vy. St. 
Aloysius Higher Elementary School and ` 
another, Respondents. ; 
ieee Appeal No. 500 of 1966, D/- 16-3- 


Education — Madras Elementary. 
Education Act (8 of 1920), S. 56 (1) and 
(2) (h) — Provisions for recognition or 
aid to private schools as contained in 
Chapter II and Chapter IV of Act having 
been repealed by Madras Act 2 of 1939, 
Part II Rules as reframed in 1939 in that 
regard are not one to carry out the pur- 
pose of Act — Fact that rules have been 


framed under Section 56 (2) (b) which 
has not been repealed is immaterial — 


Such rules are not statutory rules so as 
to control relations between management 
of school and its teachers — (X-Ref:— 
Specific Relief Act (1877), Sec. 21 (b).) 
(1962) 1 Andh WR 263, Overruled. 
(Paras 11, 12) 
The enforcement of Part II rules for 
recognition and aid to private schools is 


DO/EO/B379/71/SSG/P 


5 WOTE 
a matter between the Government and 
the management, and a third party, stch 
as a teacher aggrieved by some order of 
the management, cannot derive from the 
rules any enforceable right against “he 
management on the ground of a breech 
or non-compliance of any of the rues. 
Thus, when in appeal under rule Depert- 
ment passes order setting aside manaze- 
ment’s order reducing rank of Head 
Mistress to Asst. teacher, such order is 
not enforceable in Court oi law. 

(Paras 13, 14) 


Í 
km 


AIR 1971 N. S. C. 220 (V 58) 
(From: Patna)* 
C. A. VAIDIALINGAM AND 
A. N. RAY, JJ. 
Govind Mehta, Appellant v. The S-ate 
of Bihar, Respondent. 
Criminal Appeal No. 154 of 1969, D/- 
7-5-1971. 


(A) Criminal P. C. (1888), S. 190 — 
Duty of Magistrate taking cognisance of 
case — Magistrate must before taking 
cognisance examine the facts of the œm- 
plaint and determine whether his power 
is barred under any clause of Section 195 
(1), since the time at which legalit” of 
the cognisance taken is to be adjudged is 
the time when cognisance is actually 


taken, AIR 1967 SC 528, Rel. on. 
(Para 12) 
(B) Criminal P. C. (1898), Sec. 195 


— Effect of non-compliance — Non-com- 
pliance with section, which imposes a 
limitation on power of Magistrate to take 
cognisance of the offences mentioned in 
section, deprives him of jurisdiction to 
take cognisance of those offences. 

(Para 12) 


(C) Criminal P. C. (1898), S. 19) — 
Power to take cognisance — Held Court’s 
jurisdiction under section to take coznis- 
ance of complaint filed by public pzose- 
cutor on sanction under Sec. 197 against 
a Magistrate for offences under Ss. 167, 
465, 466 and 471 I. P. C. was not berred 
by Sec. 195 or Section 476 — (X-R2fi:— 
Criminal P., C. (1898), Ss. 195 and 47€). 

(Para 18) 


The jurisdiction of the Court, under 
Section 190, to take cognisance of a 2om- 
plaint, filed by the Public Prosecutor 
against a Magistrate under Section 197, 
for offences under Ss. 167, 465, 466 and 
471, Penal Code, for having interpolated 
in the order sheet, after an application 
for transfer of a case has been made, 


*(Criminal Revn. Nos. 345 and 346 of 
1968, and Cri. Misc. Nos. 248, 249 of 
1968, D/- 16-12-1968 — Pat.) 
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certain orders, containing the remark 
that the District Magistrate was inter- 
fering with the proceedings in the case 
before him, in order to make it appear 
that they had been passed much earlier, 
and sending the order sheet as the true 
report in the case to the Court dealing 


with the transfer application, is not 
barred by Sec. 195 or Sec. 476 of the 
Code. (Para 18). 


The offences under Ss. 167 and 466 
are not covered by Section 195 (1) (b) or 
(c) and therefore the power of the Court 
to take cognisance of the offences is not 
barred on the ground of absence of a 
complaint against the accused by the 
Court to which he was subordinate. 

{Para 15) 


Even as regards the offence under 
Section 471, Penal Code the jurisdiction 
of the Magistrate to take cognisance is 
not barred by Section 195 (1) (c) as 
although that offence is taken in by that 
section its essential requirement that the 
offence should have been committed by a 
party to any proceeding in Court is not 
satisfied. The accused had no personal 
interest in the transfer applications and 
the mere fact that certain allegations had 
been made against the accused in the 
transfer application would not make him 
party to the proceeding before the Court 
dealing with that application. (Para 17) 


Section 476 of the Code also would 
not apply to the case in view of the fact 
that clauses (b) and (c) of Sec. 195 (1) do 
not apply. The fact that an application 
was also made by the complainant for 
filing a complaint under Ss. 471 and 467, 
Penal Code would not attract the appli- 
cation of the section when the Court gave 
its finding that the accused had committed 
forgery and interpolation in the order 
sheets only for the purpose of transferring 
the case and merely sent its order to the 
Government for taking action against 
the accused if it desired. (Para 18) 


It is true that Section 465, Penal Code 
was mentioned in the complaint and since 
it deals with punishment for offence 
under Section 463, Penal Code which is 
taken in by clause (c} of Sec. 195 (1) of 
the Code, it may also be said to be cover- 
ed by that clause. Even then that clause 
cannot operate in the case because the 
offence cannot be said to have been com- 
mitted by the accused “as a party to any 
proceeding” in a Court. {Para 19} 


92 [N.S.C. Cases 221-223] 


AIR 1971 N. S. C. 221 (V 58) _ 
S. M. SIKRI, C. J.. G. K. MITTER, 
C. A. VAIDIALINGAM, A. N. RAY AND 
© P. JAGANMOHAN REDDY, JJ. 
Prakash Chand Maheshwari- and 
another, Petitioners v. The Zila Parishad, 
Muzaffarnagar and others, Respondents. 


Writ Petn. No. 435 of 1968, D/- 7-5- 


. 


(A) Government of India Act (1935), 
Sec. 142-A — Power to impose tax — 
Nature — Power under Section 142-A to 
impose tax does not get exhausted by its 
exercise once — The Profession Tax 
Limitation (Amendment and Validation) 
Act (1949) is not invalid on ground that 
it raises the limit of tax and validates its 
imposition retrospectively — The Act is 
saved under Article 276 (2) Proviso of 
the Constitution — (X-Ref:— Profession 
Tax Limitation Act (1949), S. 3) — (X- 

Ref:— Constitution of India, Art. 276 (2) 
- Proviso). AIR 1958 SC 468, Rel. on; AIR 
1970 SC 1002, Distinguished. 


(Paras 13, 15) 


The provision gives power to the 
Federal Legislature to fix a rate of tax in 
respect of professions, trades and callings 
in substitution for the one which was 
already prevailing on the 31st March 
1939. This.can be done from time to 
time and the Proviso to S. 142-A (2) doas 
mot provide that the legislature can alter 
the rate once for all. (Para 13) 


(B) Panchayats — U. P. District 
Boards Act (10 of 1922), Sec. 172 — Rules 


under — Rules framed under the Act did - 


not become inconsistent and unworkabie 
after commencement of the U. P. Antarim 
Zilla Parishads Act (22 of 1968). 


(C) Panchayats — U. P. 
Boards Act (10-of 1922), S. 172 — Rules 
under, R. 4 — Time schedule mentioned 
` under Rules 4 and 5 is directory and not 
mandatory — (X-Ref: — R. 5.) Civil Misc. 
W. P. No. 3160 of 1962, D/-.8-1-1963 (AID, 
Overruled, (Para 17) 


(D) Panchayats — U. P. District 
Boards Act (10 of 1922), Sec. 172 — Rules 
under — Irregularity, if any, caused in 
framing of the rules by not following the 
procedure laid down in the Act was cured 
py publication of notification under Sec- 
tion 120 (3) of the Act — (X-Ref:— Sec- 
tion 120 (3).) (Para 19) 


(E) Panchayats — U. P. Kshettra 
Samittis and Zilla Parishads Adhiniyam 
(33 of 1961), S. 43 — Appointment of Kar 
Adhikari — If after informing the Stats 
Public Service Commission that a Kar 
Adhikari is appointed, it neither sends 
approval nor disapproval, the appoint- 


ment is valid only for two years — Any 
MELTS KAIU TH TE dit and 


EO/EO/C489/71/DVT/P 


A. LE 
assessment made by him after two years 
is invalid. AIR 1970 SC 370, Followed. 

l (Para 20) 


‘AIR 1971 N. S. C. 222 (V. 58) 
(From: Bombay)” 
A. N. RAY AND I. D. DUA, JJ. 

. M/s. Pioneer Paper Box Factory, Ap- 
pellants v. Smt. Thakurdevi Shriniwas, 
Respondent. : 

Civil Appeal No. 36 of 1968, D/-- 26- 
5-1970. o 
Constitution of India, Article 136 — 
Interference with: exercise of discretion 
— Supreme Court in special leave cases 
will not interfere with exercise of discre- 
tion passed by the High Court when the 
matter was not brought to the notice of 
the High Court. (Para 11) 
Where in an appeal against the 
decree of eviction, passed by the ' trial 
Court under Sec. 12 (3) (b) of the Bom- 
bay Rent Act, for non-payment of costs 
of the suit, the High Court refused to 
exercise discretion in favour of the appel- 
lant onthe ground that costs were not 
deposited with the filing of the memo- 
randum of appeal, and the application for 
review also. indicated that when the 
matter was heard before the High Court 
it was not brought to the notice of the < 
High Court that the costs were paid sub- 
sequently as alleged, Supreme Court 
refused to interfere under Art. 136. with 
the discretion of the High Court. 
(Paras 10, 11) 


*(Civil Revn. Appln. No. 1067 of 1959, 
D/- 19-11-1963 — Bom.) 


CO/EO/D30/70/GDR/P, 





AIR 1971 N. S. C. 223 (V 58) 
S. M. SIKRI, C. J. AND I. D. DUA, J. 

Master Lal Mohd. Sabir, Petitioner 
v. The State of Jammu and Kashmir and 
others, Respondents. 

Writ Petn. No. 588 of 1970, D/- 7-5- 
1971. : 

(A) Constitution of India, Article 32 
— Procedure — Where preventive deten- 
tion order is challenged as being mala 
fide, the Court cannot go into the merits 
whether the facts stated in the affidavits 
filed by the Government are correct or 
not but can see whether on the facts so 
stated, a charge of mala fide can be made 
out. (Para 2) 

(B) Constitution of India, Art. 32 — - 
Procedure — ere on a petition being 
filed challenging the detention order, the 
Government files affidavits in reply which 
are sworn to by the Deputy Secretary, 
such swearing can only be as to facts 


EO/EO/C483/71/GMI/P 
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„B 
* appearing from the record — He cannot 
swear to the affidavits based on his 


personal knowledge unless the fact is in 
bis personal knowledge. (Pæa 4) 


(C) Public Safety — J. & K. Preven- 
tive Detention Act (13 of 1964), Sec. 8 (2) 
— Non-disclosure of grounds of detention 
— Where the Magistrate first statel in 
the order that it was against the rublic 
interest to disclose the grounds of deten- 
tion and then in another para stated that 
it was against the security of the State 
to disclose the grounds, the order is not 
defective in form. (Pera 9) 

If a thing is not disclosed because it 
would be against the security of the 
State, it is tantamount to saying tkat it 
would be against the public interest to 
disclose it. (Para 9) 


(D) Public Safety — J. & K. Preven- 
tive Detention Act (13 of 1964), S. 3 — 
Mention of Act in the detention order — 
When the J. & K. Preventive Detention 
Act (1964) is mentioned in the detention 
order, it means the Act as existing on 
that date, including the amendmen:s. 

(Paa 10) 





AIR 1971 N. S. C. 224 (V 58) 
(From: Andhra Pradesh)* 
S. M. SIKRI, C. J.. G. K. MITTER, 
C. A. VAIDIALINGAM, P. JAGAN- 
MOHAN REDDY AND I. D. DUA, JJ. 


B. Srikantiah and others, Appellants 
v. The Regional Transport Authority. 
Anantapur and others, Respondents. 

Civil Appeal No. 1332 of 1968. Dj/- 
7-5-1971. 

Motor Vehicles Act (1939), Sec. 43 (1) 
(i) — Once a Notification is issued by the 
Government in exercise of the powers 
under Secton 43 (1) (i) the conditiors of 
the permit stand statutorily amended by 
virtue of Section 59 (3) (c) — (X-Eef:— 
S. 59 (3) (c).) AIR 1862 Madh Pra 108, 
Distinguished, AIR 1970 SC 1864, Eef. 

(Para 4) 

Thus where in pursuance of the direc- 
tions issued by the Gcvernment in the 
Notification, the Regional Transport 
Authority called upon the Regional Trans- 
port Officers to notify the operators to 
collect the enhanced fares and  accord- 
ingly the officers concerned notified them, 
they could collect the enhanced fares ag 
if the fare tables had been amended. 

(Pera 6) 


*(Writ Petn. No. 201 of 1963, D/- 3-2-1964 


-= Andh Pra). 
EO/FO/C479/71/GDR/P 
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AIR 1971 N. S. C. 225 (V 58) 
(From: Jammu and Kashmir)* 
K. S. HEGDE AND A. N. GROVER, JJ. 


Smt. Sushila Devi and another, Ap- 
pellants v. Hari Singh and others, Res- 
pondents. 


Civil ‘Appeal No. 1225 of 1966, D- 
5-5-1971 
(A) ‘Contract Act (1872), S 56 — Law 


of frustration embodied in the provision 
is not applicable to leases as it applies 
only to agreement. First Apneal No. 1 of 
1960, D/- 14-12-1964 (J & K), Reversed, 
AIR 1968 SC 1024, Rel. on. 

(Para 8) 


Once a valid lease comes into exist- 
ence the agreement to lease disappears. 
It becomes a completed conveyance under 
which the lessee gets an interest in the 
property. (Para 8) 

When it is agreed to lease property 
for the period of three years a valid lease 
comes into existence only when the lease ` 
deed is registered. The deed if not regis- 
tered within the agreed time there is 
only an agreement to lease which comes 
within the ambit of Section 56. o) 

a 


(Par 

(B) Contract Act (1872), S. 56 — Im= 
possibility contemplated by the provision 
is not confined to something which is 
not humanly possible. AIR 1954 SC “44, 
Rel. on. First Appeal No. 1 of 1960, D/. 
14-12-1964 (J & K), Affirmed. (Para 11) 

If the performance of a contract be- 
comes impracticable or useless having 
regard to the object and purpose the 
parties had in view then it must be held 
that the performance of the contract hag 
become impossible. But the supervening 
events should take away the basis of the 
contract and it should be of such a 
character that it strikes at the root of 
the contract. (Paras 11, 12) 


*(First Appeal No. 1 of 1960, D/- 14-12- 
1964 — Jammu & Kashmir.) 


EO/E0/C372/71/CWM/P 


AIR 1971 N. S. C. 226 (V 58) 
(From: Allahabad)* 

K. S. HEGDE AND A. N. GROVER, JJ. 

(1) Devendra Singh (In Cri. App. 
No. 77 of 1970) (2) Navin Datt and others 
(In Cri. App. No. 135 of 1970). Appellants 
v. State of U. P. (In both the appeals), 
Respondent. 

‘Criminal Appeals Nos. 77 and 135 of 
1970, D/- 5-5-1971. 


*(Criminal Appeal No. 904 of 1969 and 
Reta, No. 86 of 1969, D/- 8-1-1970 — 
All} 


EO/FO/C373/71/GDR/P. 
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Penal Code (1860), Section 302 — 
Sentence — ere all the true facts of 
the incident leading to the commission of 
murder have not been fully brought to 
light by the prosecution sentence oi 
death should not be imposed. >. 

: : (Para 4) 


a erected 


AIR 1971 N. S. C. 227 (V 58) 
(From: Delhi)* 
S. M. SIKRI C. J., C. A. VAIDIA- 
LINGAM AND A. N. RAY, JJ 
Dwarka Nath and another, Appellants 
v. Municipal Corporation of Delhi, Res- 
pondent. Å 
Attorney General for India, (By 
notice), 
Criminal Appeal No. 264 of 1968, D}- 
23-4-1971. 

‘ Prevention of Food Adulteration Act 
(1954), S. 23 (1) (c) (£f) (g) and (d) — 
Power of Central Government to frame 
rules — Rule 32 (e) requiring batch num- 
ber or code number to be stated on lables 
of containers without specifying the date 
of -packing or manufacture of the article 
or the date before which the article is to 
be used is ultra vires the rule-making 
power of the Central Government and 
is invalid — But Rule 32 (b) requiring 
name and address of manufacturer, or 
importer, or vendor or packer to be given 
on such lables is valid under Section 23 
(d) — (X-Ref:— Prevention of Food 
Aulteration Rules (1955), R. 32 (b) (e).) 
Criminal Revn. No. 371 of 1965, D/- 7-11. 
1967 (Delhi), Reversed. (Paras 21, 23) 

There is nothing in clauses (c), (f) and 
(g) of Section 23 (1) which empowers the 
Central Government to frame rules, con- 


matter of 


ALR 


i ee. 
the purchasers will not be able to find . 


out even the freshness of the contents of 
the container. The rule prescribing such 
condition cannot therefore be framed 
under clause (d) of Section ‘23. 





AIR 1971 N. S. C. 228 (V 58) 
(From -Assam and Nagaland:— AIR 
- 1969 Assam and Nagaland 25) 

S. M. SIKRI C. J., G. K. MITTER, 
K. S. HEGDE, A. N. GROVER AND 
P. JAGANMOHAN REDDY, JJ. 

M. Gurumoorthy, Appellant v. The 
Accountant General, Assam and Nagaland 
and others, Respondents. 

Civil Appeal No. 2023 of 1968, D/- 
21-4-1971. 

Constitution of India, Article 229 — 
Officers and servants of High Courts — 
Chief Justice of a High Court or his 
nominee is the Supreme authority in the 
matter of appointments of Officers and 
servants of High Court — Interference by 
Government, except to the limited extent 
as provided in the Article, is not permis- 
sible, AIR 1969 Assam and Nagaland 25, 
Reversed. (Paras 8, 9, 10 & 13) 

_ Exclusive power is conferred on 
Chief Justice by clause (1) read with 
clause (2) of Article 229 not only in the 
appointments but also with 
regard to prescribing the conditions of 
service of Officers and Servants of a High 
Court by Rules. This is subject to any- 
law of State Legislature but only in res- 
pect of conditions of service. The powers 
conferred on the Chief Justice under 
clause (1) of Article 229 cannot be abridg- 
ed: or modified in the matter of appoint- 
ment. The approval of the Governor in 


: i the matter of Rules is confined only t 
tained in clauses (b) and (e) of Te ere cub ules as relate to salaries, allowanece. 
ara - leave o ion. i i - 

Under Section 23 (d) the Gever ave or pension. All other rules in res 


ment can frame rules with a view to 
preventing the public or purchasers being 
Geceived or misled as to the’ character, 
quality or quantity of articles. In many 
cases the name and address of the manu- 
facturer, or importer, or vendor. or 
packer is associated with the character, 
quality or quantity of articles. The Gov- 
ernment can therefore frame rules re- 
quiring the name and’ address of such 
persons being given on the lables. No 
such purpose is served by merely giving 
the batch number or code number on the 
lables without specifying the date of 
packing or manufacture of the article or 
the period within which the article of 
food is to be utilised, used or consumed 
because, in absence of such particulars 


(Criminal Revn. No. 371 of 1965, D/- 7- 
11-1967 — Delhi.) 


EO/EO/C16/71/RGC/P 


pect of conditions of service do not re- 
quire his approval. (Paras 8, 9, 10) 


EO/EO/C8/71/SSG/P 





AIR 1971 N. S. C. 229 (V 58) 
(From: Bombay)* 
J. M. SHELAT AND. I. D. DUA, JJ. 
Chapsibhai Dhanjibhai Dand, Appel; 
lant v. Purushottam, Respondent. 
ma Appeal No. 435 of 1967, D/- 5-4: 


(A) Transfer of Property Act (1882), 
S. 105 — Lease whether permanent or 
for lifetime — Determination of —- Where 
the agreement of lease for constructing 


(L. P. A. No. 4 of 1964, D/- 30-9-1966 — 
Bom at Nag). 


DO/EO/B778/71/DVT/P. 





(Paras 21, 23. ` 


Ks 


a 


„P 


"building provides for eertain definite 
period in the first instance and also that 
after expiry of that period the lessee can 
continue possession on paying agreed 
rent and further provides for lessze’s 
right to remove construction at his will, 
the lease is for indefinite period and 
hence for lifetime. L. P. A. No. 4 of 1364, 
Dé. 30-9-1966 (Bom), Affirmed. Case law 
discussed. (Paras 10, 11, 14) 


Provision in such agreement of lease 
for passing of interests on to the heirs of 
the lessee or giving him right to transfer 
the leasehold interests by sale would not 
always mean that it is a permanent lease. 

(Paras 10. 11) 


(B) Transfer of Property Act (1382), 
Section 108 (d) — Accession to leasenold 
property — Where a lessee claiming 
accession to leasehold land makes ton- 
tradictory pleas in the alternative i.e, 
one of adverse possession and the anather 
„of easementary rights by prescrirtion 
and attempt is made only to prove ease- 
ment, the claim for accession of land by 
` the lessee is not sustainable. L. P. A. 
of 1964, D/- 30-9-1966 (Bom), Affirmed. 

\ (Pare 17) 


© Easements Act (1882), Sec. 12 — 
Prescriptive acquisition of right — Froof 
to establish a prescriptive acquisiticn of 
a right one must prove that he was exer- 
cising that right on a property treating 
it as some one else’s property — (X-Ref: 
— S. 15). L. P. A. 4 of 1964, D/- 30-9- 
1966 (Bom), Affirmed. Case law discussed. 
(Para 19) 
Where a. lessee fails to prove that he 
‘acquired certain land by accession or was 
using it as an incident of his own owner- 
ship of that property and it is proved on 
the other hand that his use was permis- 
sive, he cannot claim acquisition of a 
right as an easement by prescription. . 


(Para 20) 





AIR 1971 N. S. C. 230 (V_58) 


(From Allahabad: AIR 1963 AI? 
541 (FB)) 
C. A. VAIDIALINGAM ANTI 
A. N. RAY, JJ. 

Raja Shatrunjit (dead) by his legal 
representatives, Appellants v. Moham- 
mad Azmat Azim Khan and ochers, 
Respondents, 

Civil Appeal No. 1007 of 196", D/- 

- 21-4-1971. 


(A) Debt Laws — Ù, P. Zamindari 
Debt Reduction Act (15 of 1953). Sec- 


EO/EO/C/71/DVT/P. 


IN.S.C. Cases 230-231] 95 


tion 4 (As amended by Act 20 of 
1962) — Requirements for claiming 
relief — The requirement that the 
mortgaged property must be one 
“charged under the decree” for obtain- 
ing relief against a decree is dispens- 
ed with by the 1962 Amendment — ` 
Only requirement is that the mortgag- 
ed property must consist of estate ac- 
quired under the U. P. Zamindari Abo- 
lition and Land Reforms Act. 
(Para 7) 
(B) Debt Laws — U. P. Zamindari 
Debt Reduction Act (15 of 1953), Sec- 
tion 4 (As amended by Act 20 of 1962) 
— Review of order under the Act — 
Order rejecting relief under the Act on 
ground that conditions of Section 4 are ` 
not satisfied can be reviewed after the 
retrospective amendment of the sec- 
tion in 1962 — (X-Ref.: — Civil P. C. 
(1908), Order 47, Rule 1) — AIR 1963 
All 541 (FB), Affirmed. (Para 13) 


As the Amendment in 1962 enacts 
a deeming provision which changed 
the law as it existed retrospectively, 
the order rejecting relief must be held 
to be suffering from the error on the 
face of the record. Secondly, the 
Court is entitled to give relief under 
the Act notwithstanding any provision 
of the Civil P. C. (Para 13) 


AIR 1971 N. S. C. 231 (V 58) 


(From Madhya Pradesh: ATR 1967 
Madh Pra 6) 


S. M. SIKRI, C. J., G.K. MITTER 
K. S. HEGDE, A. N. GROVER AND 
P. JAGANMOHAN REDDY, JJ. 


The State of Madhya Pradesh (In 
both the Appeals), Appellant v. Smt. 
Shiv Kunwarbai ete., Respondents. 


Civil Appeals Nos. 1164 and 1165 
of 1967, D/- 20-4-1971. 


Houses and Rents — M. P. Gov- 
ernment Premises (Eviction) Act (16 
of 1952), Section’ 3 — Order of evic- 
tion was held not sustainable as Gov 
ernment failed to satisfy the Cour? 
tha? the premises in question was 
Government premises — (X-Ref.: Sec~ 
tion 4) — (X-Ref.: C. P. C. (1908), Sec- 
tion 9)). AIR 1967 Madh Pra 6, Af-~ 
firmed. (Para 4) 


When attempts are made to de- 
prive a person of his lawful inherit- 


EO/EO/B978/71/CWM/P 


96 [N.S.C. Case 239] 


ance it must be shown by irreproach-, 


able evidence that the person in pos- 
session ceased to have any.. interest 


therein at a particular point of -time 


and that by some process of Jaw the 

property vested in the person seeking 
to eject the former lawful possessor. 

(Para. 4) 

Where the order of E Ei of 


jagirs passed by the Ruler contains a 


declaration that a particular jagir 
holder was to have full use of the 
premisés in question for her lifetime 
and that after her lifetime the pro- 
perty would be taken possession cf 
by the Hazur, it cannot- be said that 
the premises was confiscated. by the 
Ruler by the order and there was re- 
grant of the premises for the donee’s 
lifetime. (Para 4) 
The fact that some only of the 
properties set forth in the declaration 
and claimed by the Ruler as private 
property “were accepted as such” by 
the Government following the merger 
of the State does not lead to the in- 
ference that all the other. items of 
property (including the premises in 
question) in the declaration were 
taken over*by.an Act of State. There 
must be some positive evidence of such 
Act i.e. there must be finding. with 
regard to such other items of property 
. that they appertained to the Ruler as 
een from his private property, 
(Para 4} 


escorts 


AIR 1971 N. S. C. 232 (V 58) 
(From: Madhya Pradesh) 
-V BHARGAVA AND I. D. DUA, JJ. 
‘Muñney Khan, Appellant v. The 
State of Madhya Pradesh, Respondent. 
. Criminal Appeal. No. 64 of 1968, 
D/- 28-8-1970, 


` ~ (A) Penal ‘Code’ -(1860), Sections 
304, 302, 300, Exception 2, 101 

Exceeding right of private defence — 
Deceased having picked up quarrel 
with accused’s brother sitting on his 


chest and giving him fist blows —. 


- Accused on finding that he could nof 
prevent deceased from - doing so by 
merely giving him fist blows giving 
knife blow at the back of deceased so 
as to cause his death-— Offence com- 
mitted will be culpable homicide not 
„amounting to murder on ground that 


death was caused in exercise of righ 


“TN/IN/E33/70/MLD/B 


-that ` right — 
- under first part of Section 304 and not 


. against an offence and, 


A. IL R 


of ‘avis dctanee, but by exceeding 
Conviction must be’ 


“under. Section 302 — (Judgment ' 
appealed from Madh, Pra.), Reversed., 
(Para 4) 


(B) Penal Code (1860), Sections 96 
to 100 — Right of private defence — 
Scope and limitations of — Duty of 
Court. 

. Per Dua J. — : 

The right of private defence | is 
essentially a defensive right circum- 
scribed by the statute, available only 
when the circumstances clearly justify 
it. It should not be allowed to be. 
pleaded or availed of as a pretext for 
a vindictive, aggressive or retributive 
purpose. This right is available 
2 therefore, . 
where an act is done in exercise ‘of 
the right of private defence such- act’ 
cannot give rise to any right of pri~. 
vate defence in favour of the aggres~/ 
sor in return. This would be so 
even if the person exercising the’ 
right of private defence has the -better 
of his aggressor provided he does not 
exceed his right because the moment 
he exceeds it, he commits an- offence. 
There is also no right of private des 
fence in cases where there is time to 
have recourse to the protection of 
public authorities. According’ to Sec- 
tion 97 this right vests even. in 
strangers for the defence of the hody 
and property of other persons against 
offences mentioned therein. The 
Courts have, therefore, to be . careful 
in. seeing that no one on the mere. 


"pretext of the exercise of the right of 


private defence takes sides in a 
quarrel between’ two or more persons 


- and inflicts injuries on the one or the 


other. In a case when two parties are 
having a free fight without disclosing 
as io who is the initial aggressor it 
may be dangerous as. a general. fule- 
to clothe either’ of them or his 
syrmpathiser with. a right of private 
defence. If, however, one of them is 
shown to be committing an -offence 
affecting human body then that. would 
of course seem to give rise to such 
right. If there is no initial right of; 
private defence then there can hardiy: 
be any question of aaa that, 
right. Para Be 


